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MEMORANDUM TO: RON KLAIN, ANNE LEWIS, BRUCE REED (L
AND MELANNE VERVEER

FROM: LORETTA UCELLI, GARY GUZY AND STEPHANIE CUTTER

SUBJECT: EVENT TO UNVEIL CAMPAIGN AGAINST SECOND-HAND
SMOKE

Over the last year, EPA has been working with the Centers for Disease Control,
American Medical Association and the Consumer Research Council to develop the first-ever
national public service campaign to protect children from the dangers of secondhand smoke.
This campaign includes television, radio and print public service announcements, funded by
EPA, that aim to reduce children’s exposure to secondhand smoke by using an “angel” and
“devil” scenario that encourages parents not to smoke around their children.

Below is an event idea for the President, Vice President or First Lady to roll-out the PSA.
campaign. A White House event to announce this campaign would amplify this
Administration’s commitment to protecting children’s health and highlighting continuing
‘concerms about tobacco.

Background

In 1993, EPA released a major report on the health risks of breathing secondhand smoke.
In addition to establishing secondhand smoke as a known human carcinogen, EPA’s scientific
study found that secondhand smoke poses significant health risks to children. Nearly one-quarter
of American children are exposed to secondhand smoke in their homes every day, with enormous
consequences. Secondhand smoke is known to contribute to aggravated asthma, serious ear
infections, and respiratory tract infections such as bronchitis and pneumonia. There is also
increasing evidence that secondhand smoke doubles the risk of sudden infant death syndrome.
Parental smoking is estimated to cost $4.6 billion annually in direct medical expenditures for
children. Asthma is now the leading cause of childhood hospital admissions, and can have a
profound effect on the ability of families to conduct their day-to-day lives.

While a U.S. District Court struck down portions of EPA’s risk report earlier this year,
that ruling did not challenge EPA’s findings on children’s health. In fact, the tobacco industry
has never openly challenged the health effects of secondhand smoke on children.

In the last Congress, the Administration explored, along with Senator Chafee, legislation
to authorize a joint state and federal education and outreach program to help families become
aware of these significant health risks and take steps to protect their children.



The campaign was developed after extensive focus group research by the Consumer
Research Council. 1t is slightly different from the typical public health approach of calling for
people to quit smoking because it has been carefully calculated to appeal to those who have
chosen to smoke. The basic message of the campaign is — if you are going to smoke, don’t
jeopardize the health of your children. In addition, we are working with HHS to explore whether
the Surgeon General could issue a nation alth advisory in conjunction with the rollout of the
national media campaign. This health advisory -- which would appear in pediatrician offices and
hospitals, parenting magazines, etc. — would warn parents of the significant health nsks of
secondhand smoke. At this point, it is unclear whether a health advisory is feasible.

EPA has contracted with the Plow Share Group to distribute the PSA campaign over the
next year, focusing on the top1,050 network affiliates and 5,500 radio stations across the nation.
Plow Share Group also has established a grassroots network of about 1,000 “partners,” including
local chapters of the American Lung Association, the American Medical Association and others,
who will contact stations in their area to encourage local coverage.

Event

The President, Vice President or First Lady could roll out the national public service

. campaign against secondhand smoke and possibly announce a national heal 1 0
Surgeon General to protect children from secondhand smoke. A “White House” event could
provide an opportunity to challenge the 106% Congress to take action on tobacco legislation.

The event could take place at the White House, and the President, Vice President, or First Lady
could be joined by memnibers of Congress, mayors, representatives of the American Medjcal
Association, American Academy of Pediatrics, and others. This event would demonstrate that
this Administration is meeting its responsibility to protect the health of the nation’s children in -
the absence of leadership and action in Congress.

Attached is a copy of the secondhand smoke PSA, which will be ready by mid-
November. It may make sense to announce the national public service campaign and health
advisory in Jafiuary when the new Congress convenes and Washington refocuses its attention on

issues after the holiday break.
e ————y

If you have any questions, or would like us to further develop this idea, please call
Loretta Ucelli, Gary Guzy or Stephanie Cutter at 202/260-9828.

ce: Kris Balderston, Cabinet Affairs
Cynthia Rice, DPC
Pat Ewing, OVP
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Record Type: Non-Record

To: . Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura Emmett/WHQ/EOP

cc:
Subject: OSHA and ETS

Jerry found me after our staff meeting to say he's going over to OSHA to be the deputy with duties
including the ETS rule and could we wait on directing OSHA to produce its ruie in a year until he
gets over there and gets the lay of the land?

The information | have -- which is from the deputy Jerry is replacing -- is that if they got their act
together they could produce the rule in a year if they put aside the indoor air quality part.

I'll still plan to go ahead and talk to our outside friends to get a reaction.

PRESERVAT ION PHOTOCOPY
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Proposal for an Executive Order on hbaces

Environmental Tobacco Smoke
July 1, 1998

Executive Order Proposal: To direct OSHA to issue an ETS standard separate from its
pending Indoor Air Quality standard within one year.

Background: In 1991, OSHA identified problems with indoor air quality (IAQ) as an
occupational hazard, and began the regulation process in order to protect workers. IAQ consists
of two major components: (1) ETS; and (2) air pollutants (bacteria such as Legionnella and
hazardous chemicals). The proposed standard focuses on the maintenance and operation of
heating, ventilation, and air conditioning systems to reduce adverse health effects related to
indoor air pollution and ETS.

OSHA issued a notice of proposed rulemaking in 1991, and proposed the final rule in 1994.
Public hearings followed the publishing of the proposed final rule. The ETS provisions received
all of the opposition, stemming from mainly the tobacco and hospitality industries. The docket
compiled was the largest ever for any OSHA standard, and they have been analyzing the docket
ever since. OSHA indicated that it is years away from completing the standard, in part because
the scientific evidence both indicating that indoor air pollutants are a problem and supporting
OSHA’s proposed remedy are not very strong.

Protecting Workers from ETS: ETS exposure in the workplace poses significant risks to
employees who are non-smokers. These risks include increased risk of lung cancer, heart
disease, and eye and nose irritation in adults. ETS also increases the frequency and severity of
asthma attacks, increases the risk of bronchitis and pneumonia, and has been strongly associated
with reduced birth weight and sudden infant death syndrome (SIDS).

Proposed Executive Action: The President could direct OSHA to issue a separate ETS
standard. OSHA estimates that if the President ordered a separate standard, more resources
could be devoted to the project and a final regulation could be delivered to OMB in 12 to 18
months. They believe that the public climate is more open to such regulation at this time.

Potential Drawbacks of this Approach: Issuing a separate standard for ETS means
abandoning the issue of indoor air pollutants, because the “benefits” in the cost/benefits analysis
will be largely absorbed by the second-hand smoke benefits and addressing the problem of
indoor air pollutants alone will be prohibitively expensive for employers. The AFL-CIO is the
major stakeholder in OSHA and the indoor air pollutant standard, and will be disappointed that
we are abandoning the cause. The public health community may also voice some criticism for
the same reason, but their enthusiasm over the expedited ETS standard may outweigh their
concern. The restaurant industry is likely to file suit once OSHA has complied with the
Executive Order and the regulation is in place.



COURTS DECISION TO OVERTURN EPA STUDY ON SECOND HAND SMOKE
July 20, 1998

Background: In 1993, EPA released a repor, after five years of extensive scientific review,
concluding that second-hand smoke causes lung cancer in adult nonsmokers and impairs the
respiratory health of children. The agency c¢lassified second-hand smoke as a Group A known human
carcinogen — a designation that has been used by EPA for only 15 other pollutants.

On Friday, July 17,a U.S. District Court judge in North Carolina ruled that EPA’s conclusions
were flawed due 10 rechnical and procedural problems in its review of health data. The ruling in no way
challenges EPA's conclusions that second-hand smoke poses sigmificant health risks to children.

Despite this raling, EPA stands behind the science used in the report - and so does the scientific
commmunity. EPA looked at the total weight of scientific evidence, including more than 30 studies of
the link between second-hand smoke and lung cancer. An independent Science Advisoty Board made
up of 18 experts from academia, government, and research organizations examined virtually every one
of the tobacco industry’s arguments about lung cancer. The Board concwered in EPA’s methodology
and unanimously endorsed EPA’s conclusions.

Below are talking points regarding this ruling. If you have any questions or need further

information, call Loretta Ucellj or Stephanie Cutter at 260-9828. .
Talking Points:
. It is widely accepted in the scientific community that second-hand smoke poses significant

health risks to children and adults. We believe that the court’s decision challenging EPA’s
second-hand smoke study should in no way change those scientifc conclusions.

- The court”s decision does not ehallenge EPA’s findings on the serious respiratory impacts kids
face from second-hand smoke.

. The decision is based on procedural concerns regarding techmcal aspects of EPA’s review of

health data,

. The scientific findings on children’s health impacts of second-hand smoke remain
unchallenged. Further, since EPA’s 1993 report, health study afier health study confinms that
both kids and adults are at serious risk from second-hand smoke.

. EPA attormey’s are working with the Department of Justice to review the decision, and evaluate
what aggressive actions the agency can take to challenge the ruling, including an appeal.

. There is no doubt in the courts of scientific and public opinion that breathing second-hand
smoke is dangerous for kids and adults, We are confident that we will ultimately prevail.
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Tobacco Q&A
July 20, 1998

Q. What do you think of Friday’s court decision overturning the EPA’s study on the
dangers of second hand smoke?

A. It is widely accepted in the scientific community that second-hand smoke poses
significant health risks to children and adults. The court’s decision challenging
EPA’s second-hand smoke study is based on procedural concerns regarding technical
aspects of EPA’s review of health data, and should in no way change these scientific
conclusions. The court’s decision does not challenge EPA’s findings on the serious
respiratory impacts kids face from second-hand smoke, and since EPA’s 1993 report,
health study after health study confirms that both kids and adults are at serious risk from A
second-hand smoke.

EPA attorneys are working with the Department of Justice to review the decision, and
evaluate what aggressive actions the agency can take to challenge the ruling, including an
appeal. There is no doubt in the courts of scientific and public opinion that breathing
second-hand smoke is dangerous for kids and adults. We are confident that we will
ultimately prevail.

Background: In 1993, EPA released a report, after five years of extensive scientific review,
concluding that second-hand smoke causes lung cancer in adult nonsmokers and impairs the
respiratory health of children. The agency classified second-hand smoke as a Group A known
human carcinogen -- a designation that has been used by EPA for only 15 other pollutants. On
Friday, July 17, a US District Court judge in North Carolina ruled that EPA’s designation of
second-hand smoke as a Group A carcinogen was flawed due to technical and procedure
problems in its review of health data. The ruling does not challenge EPA’s conclusions that
second-hand smoke poses significant health risks to children.

Despite this ruling, EPA stands behind the science used in the report. EPA looked at the total
weight of scientific evidence, including more than 30 studies of the link between second-hand
smoke and lung cancer. An independent Science Advisory Board made up of 18 experts from _
academia, government and research organizations examined virtually every one of the tobacco i
industry’s arguments about lung cancer. The Board concurred in EPA’s methodology and :
unanimously endorsed EPA’s conclusions.




What do you think of the new report described in today’s Washington Post
highlighting the number of trips that Republicans took on tobacco industry
corporate jets?

This just provides one more example of how many Republicans remain in the pocket of
big tobacco. It is not just a coincidence that much of the travel cited in this report
occuited precisely at the time that the tobacco industry was working to kill the McCain '
bill. While taking trips on tobacco industry corporate jets at a fraction of their cost may
have represented just “another big perk” for Republicans on Capitol Hill, it helped result
in a great loss for the children of this country -- 3000 of whom start smoking every day
and 1000 of whom will die early as a result.

'
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Record Type: Record

To: Bruce N. Reed/QPD/EQP, Elena Kagan/OPD/EQOP, Laura Emmett/WHO/EOP

cc: Daniel J. Chenok/OMB/EOP, Jerold R. Mande/QSTP/EOP, Cynthia Dailard/OPD/ECP
Subject: FYI: Browner on Newshours with Jim Lehrer @

We're sitting down with EPA staff and others to discuss the issues today at 1:00.

ONLINE FOCUS
SMOKE SCREEN?
July 21, 1988

The NewsHour with Jim Lehrer Transcript

A federal judge ruled the Environmental Protection Agency based their decisions
on the deadly effects of second-hand cigarette smoke on "selective information.”
Carol Browner of the EPA and Charles Blixt of RJ Reynolds tobacco company
discuss the investigation.

KWAME HOLMAN: Thirty-four years after a
fandmark surgeon general’s report issued the
warning, there is no dispute cigarette smoking is a
health hazard. But whether the smoke generated in
the process is a threat to nonsmokers nearby long
has been controversial.

In 1993, the federal environmental protection agency
said second-hand smoke is harmful. The EPA report
stated second-hand smoke "is responsible for
approximately 3,000 lung cancer deaths each year in
nonsmoking adults and impairs the respiratory health
of hundreds and thousands of children.” Six months
later, the tobacco industry filed a lawsuit that
challenged the EPA's findings.

The judge's ruling.

Last week, in North Carolina, the federal judge in the
case sided with the industry, saying the EPA made

serious mistakes five years ago in evaluating the risk




of second-hand smoke. In his ruling, Federal District
Judge William Osteen said the "EPA publicly
committed to a conclusion before research _had
begun” and the "EPA disregarded information and

made findings on selective information.”

" That, the judge said, put into question the agency's
1993 decision to designate secondhand smoke a
Class A carcinogen or a proven cause of cancerin
humans. Only 15 other highly reactive substances,
including asbestos and radon, are ranked Class A
carcinogens.

The EPA report on second-hand smoke was the
impetus for hundreds of jurisdictions around the
United States to ban smoking in public places,
including restaurants, office buildings, and airports.
The report also has been used as evidence in lawsuits
against the tobacco companies. In a video news
release a tobacco executive said the new ruling
attacking the EPA report is likely to undercut the
basis for future suits claiming injury from
second-hand smoke,

ELLEN MERLO, Senior Vice President Corporate
Affairs, Philip Morris: 1 think was this ruling gives us
is an opportunity for reasonable dialogue, for
developing reasonable options and solution to deal
with the whole issue of secondhand smoke, like
ventilation technology, working together to ensure
that we're upholding the rights and the preference of
both smokers and nonsmokers alike.

The ruling "an epportunity for reasonable dialogue.”

JIM LEHRER: Carol Browner is the administrator of the Environmental Protection
Agency. Charles Blixt is the Executive Vice President and General Counsel of RJ
Reynolds tobacco company. He was a lead lawyer of the industry when it first
challenged the EPA.

JIM LEHRER: Was the EPA wrong in 1993, Ms. Browner?

CAROL BROWNER, EPA Administrator: We stand by our science. ! think there's

wide agreement. The American people certainly recognize that exposure to

second-hand smoke brings with it a whole host of health problems, not only lung cancer
and those who ¢choose not to smoke but a lot of problems for our young children. The
EPA report found problems in terms of respiratory illnesses. Subsequent studies have
shown decreased birth weight, asthma in children, sudden infant death syndrome. There
are real public health problems and what we did is we put out a scientific report that
was independently peer reviewed. Eighteen well-respected scientists looked at it,

agreed with the conclusion it is EPA reached. The judge simply made a procedural
ruling.

Did the EPA ignore evidence?



JIM LEHRER: But the judge said you had foregone conclusions and ignored evidence
that didn't support your conclusion.

CAROL BROWNER: Absolutely not true. We all know that the EPA report in 1893

was only one in a series of reports. You had in 1986 the Surgeon General saying
tobacco smoke was a problem. You had the National Academy of Sciences. As a

result of those 1986 reports, it is true that EPA sought to educate the American people
about the dangers of tobacco smoke. That's part of our job, to educate the American
people. But then we undertook a comprehensive review, 31 independent scientific
studies were reviewed, 18 scientists from outside of EPA looked at the conclusions, the
weight of the evidence, and they all unanimously agreed that second-hand tobacco
smoke brings with it real health problems.

JIM LEHRER: And the judge's decision last week doesn’t change anything from your
point of view?

CAROL BROWNER: We stand by our science. | think the judge made a procedural
ruling. What he essentially said is that industry, that R.J. Reynolds should have sat at the
table to review the science. And we don't agree with that. We think independent
scientists -- as we did - are the appropriate peopie to review a body of scientific

gvidence.

Charles Blixt: "This opinion was about abuse of power by
the EPA."

JiM LEHRER: Mr. Blixt, in your point of view a procedural ruling or something
sweeping about second-hand smoke?

CHARLES BLIXT, RJ Reynolds executive vice president and general counsel: This

opinion wasn't about any abuse of procedure, Jim. This opinion was about abuse of
power by the EPA. What the EPA essentially did was deliberately mislead about the
American people what about what science has proven about second-hand smoke. The
judge's opinion cut right to the heart of that science. Sixty pages of the opinion
discussed the science that the EPA supposedly conducted in evaluating and conducting -
this risk assessment.

And as your lead-in story said, the judge specifically found that the EPA came to a
pre-determined conclusion then cherry picked data, excluded any data which didn't
support their pre-determined conclusion, changed the rules of science, didn't follow the
law, and didn't follow its own internal regulatory procedures. All of which the judge
used to strike down six of the chapters of the EPA report.

\

JIM LEHRER: So is it your position, the industry's position, that second-hand smoke is
not harmful to health?

CHARLES BLIXT: It's not our position that second-hand smoke is not harmful to

health. It's our positien that the science doesn't support any finding or any conclusion
that second-hand smoke causes cancer or heart disease or any of these other diseases
that were listed. In fact, if it were proved, why would the Warld Health Organization be
currently conducting the largest single study of this kind, spending millions of dollars, a
study that's been going on for several years and the preliminary report of which says
that the risk of cancer from second-hand smoke has not been established.



JIM LEHRER: And that's your position? Not that it isn't there, that it may not be
possible...that it just hasn't been established yet?

CHARLES BLIXT: Well, science can't prove a negative, Jim. Science can't prove
thatsomething doesn't happen. All they can do is look at ate hypothesis, not a
pre-determined conclusion, as the EPA did, but form a hypothesis, undertake a
scientific inquiry and determine if the hypothesis is proven by the data and in this case
it's not.

Second-hand smoke: A health hazard?

JIM LEHRER: Let's move together from the 1993 report to where we are today.
Make your best case for the fact that second-hand smoke is, in fact, a health hazard,
does, in fact, cause 3,000 people to die each year.

CAROL BROWNER: Study after study, studies that came after the EPA study-
JIM LEHRER: Such as?

CAROL BROWNER: The French study issued by the medical department of France.

The U.K. study. Even the World Health Organization study. You know, let's not

mislead the American people. | have a statement from the scientists in the World Health
Organization and they say their results support previous studies in Europe and the
United States which indicate that passive smoking -- secondhand smoke -- increases
the risk of lung cancer in humans. That's a statement from the scientists.

CHARLES BLIXT: But it's not...
CAROL BROWNER: Excuse me, hold on, my turn.

CHARLES BLIXT: She's reading from a report. The biennial report of the International
Agency for Research...

CAROL BROWNER: I'm reading from a statement from the scientists who did the
study and 'm...

JIM LEHRER: Let her answer the question.

CAROL BROWNER: More importantly, what you have here is a judge. A judge in
Winston-Salem, North Carolina essentially trumping the scientific opinion of 18
independent scientists. Trumping the opinion of the Surgeon General, the National
Academy of Sciences. You know, there's nothing else like this in EPA's history. We did
what we're supposed to do. We looked at all of the science, we reached conclusions,
we presented those to independent scientists, we asked the tobacco industry what they
thought about those in a draft form. They gave us thousands of pages. They appeared
for hours before the scientists reviewing these findings and at the end of the day, the
conclusion was unanimous. Secondhand smoke is bad.

And you know, it's extremely important that the American people understand that
nothing in this judge's ruling has changed that. There are real health problems both in
adults and most particularly our children. And Jim, just one last thing. The tobacco
industry did not challenge EPA's scientific findings with respect to our children. The
respiratory findings that EPA made.



Carol Browner: "What you have here is a judge...essentially
trumping the scientific opinion of 18 independent
scientists.”

JIM LEHRER: Is that true?

CHARLES BLIXT: Well, the two chapters which dealt with respiratory diseases in
children doesn’t need to be attacked then.

CAROL BROWNER: You agree, then?

CHARLES BLIXT: It was so much weaker than the purported science the EPA had
on the lung cancer issue.

CAROL BROWNER: But the judge let the two chapters stand.

CHARLES BLIXT: Let's get a couple factors correct. It wasn't a judge in
Winston-Salem, North Carolina. It was a federal judge in the middle district of North
Carolina which sits in Greensboro. The same judge who a year ago ruled contrary to
what the tobacco industry desired--that the FDA had the authority to regulate the
tobacco industry - an opinion which is now on appeal to the fourth circuit. The
implication that it was a single judge in Winston-Salem . . . .

CAROL BROWNER: It is a single judge. One judge's opinion.
CHARLES BLIXT: He's a federal judge.

CAROL BROWNER: | don't disagree. It's a federal judge. But it's one judge trumping
18 scientists.

CHARLES BLIXT: But, he didn't trump 18 scientists.
CAROL BROWNER: He did.

CHARLES BLIXT: If you read the opinion, Jim, he used the internal scientists from the
EPA itself, and I'll cite you to page 64 of the opinion where he quotes four or five
different scientists inside of EPA, a member of the scientific advisory board of the EPA
all of whom said before the final draft was written that this was wrong.

The practical applications of this decision.

JIM LEHRER: We'll get back to all of the procedures in a moment. What |I'm interested
in tonight is the practical effect this should have on the way people conduct their lives
and from your point of view, Mr. Blixt, what would you say to somebody listening to
this tonight? Does this change the way they should handle their attitude toward
second-hand smoke? :

CHARLES BLIXT: It's always been our position that the attitude towards smokers
should be one of accommodation and we still believe that. We believe smokers and
non-smokers can be accommodated, can live together. Can be accommodated in the
workplace, can be accommaodated in the service industry, in restaurants and bars and
we don't need the EPA to trump up science to come to an incorrect conclusion.

JIM LEHRER: We heard you on that.



CHARLES BLIXT: And then try to regulate where people can smoke.
CARQL BROWNER: Wait. No, no, no, no, no.

JIM LEHRER: Let me just finish with Mr. Blixt. As you know, as a result, as Kwame

said in his report, as a result of the EPA report-in 1993 and subsequent reports, there
are a lot of city ordinances, a lot of state laws that have to do with smoking in public
places, etc. Is it the industry’s position that those things should be -- that they should be
looked at, they should be reexamined, there should be a second look taken at all of
those as a result of what this judge did in North Carolina?

CHARLES BLIXT: Well. Clearly what the EPA did was establish a foundation for all
those regulations which is have been passed subsequent to that? That foundation has
been pulled out from underneath the EPA and underneath all of these regulations. Does
that mean all of these municipalities and states are going to go back and . .

JIM LEHRER: Should they? Do you think they should?

CHARLES BLIXT: Well, | think there's been, as a result partially of the EPA’'s report

and as a result of the anti-smoking industry's crusade to ban smoking | think that there's
been an extreme and almost ridiculous separation of smokers. In some communities you
can't even smoke in a public park. That's not accommodation and it's not reasonable. |
think that people should look at these things, employers should look at these, businesses
should look at it, restaurants, bars, the service industry, and accommodate both
smokers and non-smokers. | know there's a lot of people who are annoyed by smoke
and they shouldn't have to be exposed to it if they don't want to be.

Should this ruling change laws and attitudes?

JIM LEHRER: Now, Ms. Browner, what do you think should be done as a result of
this judge's ruling? Should anything change?

CAROL BROWNER: Absolute any nothing should change. The American people

need too know that second-hand tobacco smoke is bad for their health, it's bad for
adults and it's bad for children. And no city, no business that's made a sensible decision
to protect people from second-hand smoke shouid change those decisions. They're
right, that's what the American people want, that's what the American people have
come to expect. | don't think we want to go back to a time when you enter a public
building, when you enter an airplane and you gag because of the amount of smoke. If
you choose not to smoke, you deserve to be protected. Our science was thorough on
this. We stand by the science and nobody should walk away.

JIM LEHRER: Are you going to... Is the federal government or the EPA going to
appeal Judge Osteen's decision?

CAROL BROWNER: We're looking at all of our options and clearly at the top of the

list and what's most likely is we will appeal this. Again, we've never seen a judge go into
a body of science -- a body of science not just reviewed by EPA but reviewed by 18
scientists from outside of EPA -- the head of the Yale Medical Center, the New York
Medical Center -- they all, all 18, unanimously concurred with the conclusions that
second-hand smoke causes lung cancer and it causes respiratory problems in our
children.



JIM LEHRER: Is the industry going to pursue this to its final conclusion? In other
words, if EPA appeals, you go with it and go all the way to the supreme court if you
have to?

CHARLES BLIXT: Certainly we'll pursue whatever avenue in this litigation is necessary
to see that the power of the EPA is not abused. Clearly that's what's happened here.

JIM LEHRER: What is it that you want... When this is all said and done, if you win,
what do you want to win?

CHARLES BLIXT: Well, when this started five years ago, Jim, all we were trying to do
was to hold the EPA to its scientifically rigorous standards of doing a risk assessment. It
may be politically correct to contend that smoking causes these diseases. lt's not
scientifically correct and a judge has now said it's not legally correct.

EPA regulation?

JIM LEHRER: So what do you want to do?

CHARLES BLIXT: What we want out of this case is for... as has now happened, the
entire report dealing with cancer has been invalidated, we have a pleading on file, a

" supplemental pleading, to stop the EPA from trying to regufate in this area as they have

tried to do.

CAROL BROWNER: We don't regulate as you know. Now wait, Jim, this is
important.

CHARLES BLIXT: They have tried to conduct regulation and the judge found they
have de facto regulated this industry.

CAROL BROWNER: No. No. No. Now hold on just a moment.
CHARLES BLIXT: It was a finding of the judge.

CAROL BROWNER: Excuse me. EPA issued a scientific report. Cities and businesses
across the country of their own volition put in place regulations to ban smoking.

JIM LEHRER: There's no EPA regulation?

CAROL BROWNER: There's no EPA ...there is absolutely no EPA regulation on
smoking. Now, admit that. That's true!

CHARLES BLIXT: What the judge has found...
CAROL BROWNER: Chuck, you know that's true. No.
CHARLES BLIXT: What the judge has found...
CAROL BROWNER: Cite the regulation.

CHARLES BLIXT: What the judge has found is that this is de facto regulation by the
EPA.

CAROL BROWNER: No. No.



CHARLES BLIXT: The EPA, according to our supplemental complaint, which will
now be litigated--

CAROL BROWNER: We issued a scientific report.

CHARLES BLIXT: ...has tried to invade the private arena and tried to regulate the
tobacco industry.

JIM LEHRER: | have a hunch we haven't heard the last of this but we have right at this
moment. Thank you both very much.
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FROM:  GaryS. any?d7 A.

Counselor to the Adminis r

SUBJECT: Enviropmental Tobacco Smoke Issues

As discussions intensify between the Administration and Congress concerning
comprehensive tobacco legislation, 1 want to follow-up on our meeting yesterday to emphasize
the importance of addressing children’s environmental tobacco smoke (ETS) issues. The
President recognized last fall that ETS is a key component of an overall tobacco settlement.
While the McCain Bill addresses ap important issue concerning worker exposures to ETS in
public buidlings, it does not address the most important public health issue that Administrator
Browner believes is posed by ETS -- which is the major health threat America’s children face
from exposure in the home. We urge the Administration to take steps to correct this oversight.
Highlighting this issue would also be comsistent with the Administration’s broader focus on
children’s health and smoking.

EPA’s 1992 risk assessment found that ETS is a known human carcinogen, and helped
establish the basis for state and local governments and businesses to address indoor smoking.
EPA has aiso found that approximately one-quarter of America’s ¢hildren are exposed to ETS
daily in their homes. This is known to contribute to aggravated asthma, serious ear infections,
and respiratory tract infections, such as bronchitis and pnevmonia. There is also increasing
evidence that secondhand smoke doubles the risk of sudden infant death syndrome (SIDS). The
implications of these health effects are serious: 7 million more missed days of school, 10 million
more days of bed confinement, and 18 million more days of restricted activity for children
exposed to ETS. Parental smoking is estimated to cost $4.6 billion apnually in direct medical
expenditures for children.

We recognize that the direct regulation of secondhand smoke in the home is neither
desirable nor practical. Even so, effective federal legislation could provide families with greatly
enhanced information so that they could be aware of these significant health threats and take
steps to protect their children. Senator Chafee has been very supportive of an approach that
would authorize a joint state and federal education and outreach program — which we would
expect would be conducted in parmership with such groups as the Amenican Medical
Association, the American Academy of Pediatrics, and others — to address these health risks. We
encourage you to include this with the items the Administration seeks to fix in the McCain
legislation through a Manager’s Amendment or other means. Similar national efforts to educate
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parents on testing for radon, immunizing children, and utilizing seatbelts have proven the
effectiveness of sustained and significant outreach campaigns, Attached is a copy of a sample
provision to address this issue.

Also attached is a provision we discussed on consultation with EPA for standard setting
for the public buildings portion of the legislation. In addition, to the extent there is a negotiated
resolution with the tobacco industry or it is appropriate to legislate, we would also believe it is
critical for the industry to drop its pending Federal District Court challenge to EPA’s ETS Risk
Assessment.

Thank you for your attention to these matters. We would be pleased to provide you with
any additional maternials you may require.

cc. Michael Eriksen, CDC
Emily Sheketoff, DOL
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NATIONAL EDUCATION PROGRAM TO REDUCE KIDS SECONDHAND SMOKE
EXPOSURE

(2) ESTABLISHMENT OF PROGRAM - The Administrator of the Environmental Protection
Agency, in consultation with the Secretary of Health and Human Services, shall establish a
program to be known as the National Education Program to Reduce Kids Secondhand Smoke
Exposure under which the Administrator may conduct public informational and educational
activities to reduce exposure of children to secondhand tobacco smoke.

(1) The Administrator of the Environmental Protection Agency may enter into contracts
with or award grants to eligible and appropriate public and nonprofit private entities and
to states to carry out public informational and educational activities designed to reduce
exposure of children to secondhand tobacco smoke.

(b) FUNDING- There are authorized to be appropriated from the National Tobacco Settlement
Trust Fund, other than from amounts in the State Litigation Settlement Account, such sums as
may be necessary to carry out this section.

/5
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Addressing EPA/OSHA. cooperative administration of ETS public buildings program:

Amend section 505 to add:

The Assistant Secretary 1s authorized to promulgate, in consultation with the
Administrator of the Environmental Protection Agency, such regulations as the
Assistant Secretary deems necessary to carry out this title,

5/5
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Reducing Exposure to Environmental Tobacco Smoke
is Critical to Public Health

Many studies published by respected research institutions (Harvard University,
University of California, among others), show that exposure to Environmental Tobacco Smoke
(ETS), or secondhand smoke, results in increased risk of lung cancer, heart disease, and asthma
and can increase pregnancy risks. Based on these scientific studies, EPA estimated 3,000 lung
cancer deaths occur among non-smokers in the general population each year due to ETS
exposure; and OSHA estimated that between 2,000 and 13,000 heart disease deaths occur each
year among non-smoking workers due to occupational ETS exposure.

ETS exposure also has serious health consequences for children. ETS is a risk factor for
childhood asthma and can increase the frequency and severity of attacks. ETS exposure is also
strongly associated with low birth weight and sudden infant death syndrome (SIDS), and
increases the risk of bronchitis and pneumonta, as well as acute and chronic ear problems.

Clearly, ETS exposure is an important cause of illness and premature death in this
country. By protecting children and adults from ETS, this needless suffering could be avoided.

How can we protect people from Environmental Tobacco Smoke?

ETS-related deaths and illnesses will be significantly reduced by restricting smoking in
public facilities and workplaces so that non-smokers are not exposed to tobacco smoke
involuntarily. The simplest way to achieve that is to ensure that public facilities are smoke free,
requiring that smokers go outdoors to smoke or to designated smoking areas.

A "public facility" is any building or enclosed structure regularly entered by 10 or more
individuals at least one day per week. This definition would ensure that people would not be
exposed to smoke while at work or conducting business, but smoking could occur in residences,

private clubs, hotel guest rooms, tobacco shops, and institutions such as prisons and mental
health facilities.

Both options for restricting smoking {outside or in designated smoking areas) are
currently being used by many business owners either voluntarily or through local regulations. In
workplaces in which either option has already been implemented, peer-reviewed studies
conducted by scientists at the National Institutes of Health, the University of California and
others show that worker productivity and turnover have not been adversely affected by the
implementation of either option.

If business owners choose to allow smoking within their facilities, engineering controls
should be required. Accepted "best" industrial hygiene practices require the isolation of the
contaminant in designated smoking areas. Designated smoking areas are characterized by:
having physical barriers to separate them from surrounding areas; being under negative pressure
compared to surrounding areas; and exhausting all the air from them directly to the outside,



through exhaust ducts under negative pressure. Negative pressure is achieved by exhausting
more air from the space than is supplied to the space in quantities sufficient to induce air flow
into the room. These definitions are non-controversial and can easily be included in any
legislation rather than deferring them to a potentially lengthy regulatory process.

Legislation should restrict smoking within the facility and on the facility property to an
area away from the immediate vicinity of the entrance to the facility or any air intake vent,
including open windows or doors, or to designated smoking areas. Clear and prominent notices
of smoking restrictions should be posted in appropriate and visible locations in the facility. Non-
smoking individuals, including cleaning and maintenance workers, should not be required to
enter the designated smoking area for any purpose while smoking is occurring or until a
reasonable amount of time has passed after smoking in the area has ceased.

Should state or localities be allowed to either develop more protective legislation or opt out
of the federal requirements?

Any state or local jurisdiction should be allowed to develop more protective legislation
for workers. If new data become available, or if technology breakthroughs occur in engineering
controls, federal, State or local authorities should not be limited in their ability to enact
legislation that is more protective in response to the new information.

Non-smoker exposure to ETS is a serious health problem that requires nationwide
legislation to protect the general US population. Currently, a patchwork of state and local
legislation exists that covers only a portion of the population and offers varying levels of
protection. For example, California and Hawaii have strict smoking restrictions for private
worksites, while other states have none. Legislative proposals which allow states to opt out of a
national standard will only perpetuate this patchwork system, leaving many workers unprotected
from the dangers of ETS. National legislation should instead establish the baseline for the entire
nation and, therefore, eliminate issues of inequity. The June 1997 settiement proposed by the
State Attorneys General contained such a national baseline.

Are there other valid approaches to regulating ETS other than codifying a national
standard?

Another promising approach, proposed by the Harkin-Chafee legislation, would provide funding
to states for the purpose of reducing exposure to ETS. The Harkin-Chafee bill also proposes a
performance bonus which the Secretary of HHS could award to states based on their success in
reducing exposure to ETS.



Some Facts on Environmental Tobacco Smoke and Children:

Environmental tobacco smoke, commonly known as secondhand smoke, presents a serious public
health threat, especially to children. Studies have shown that secondhand smoke can cause aggravated
asthma, ear infections, respiratory tract infections, such as bronchitis and pneumonia, and it is a risk
factor for sudden infant death syndrome (SIDS). In adults, secondhand smoke can cause cancer.
Because of the serious health risks presented by secondhand smoke and the number of children

exposed to these risks, it is important that these risks be addressed, most appropriately through targeted
outreach and education.

In 1996, 21.9 percent of children faced daily exposures to secondhand smoke and its health
risks in the home. [CDC]

. Daily exposures to secondhand smoke cause children to have 18 million more days of restricted
activity, 10 million more days of bed confinement, and 7 million more missed days of school.
{CDC]

. Secondhand smoke increases the frequency and scverityﬂof asthma attacks for between 400,000

and 1 million children and is estimated to result in more than 1.8 million outpatient visits and
28,000 hospitalizations for children each year. [EPA; American Medical Association Journal]

. Each year secondhand smoke is associated with between 150,000 and 300,000 cases of lower
respiratory tract infections, such as bronchitis and pneumonia. These infections result in
between 7,500 and 15,000 hospitalizations. [EPA]

. Infants exposed to secondhand smoke face increased risk of SIDS (sudden infant death

syndrome), with parental smoking estimated to be responsible for an estimated 2,000 cases of
SIDS each year. [American Medical Association Journal]

. Secondhand smoke can cause the build-up of fluid in the inner ear, resulting in ear infections

and leading to an estimated 110,000 surgical procedures annually for the insertion of an ear
tube. [EPA; American Medical Association Journal]

. Reducing parental smoking could save up to 6,000 children’s lives each year. [ American
Medical Association Journal]

. Parental smoking is estimated to cost $4.6 billion annually in direct medical expenditures for
children. [American Medical Association Journal]
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MEMORANDUM FOR ELENA KAGAN, DOMESTIC POLICY COUNCIL

FROM: Gary S. Guzy, Counselor to the Administrator
Douglas Tsao, Special Assistant to the Administrator

SUBJECT: Environmental Tobacco Smoke

Attached is a paper developed jointly by EPA, OSHA, and HHS (OSH) that outlines our
recommendation for an Administration position on environmental tobacco smoke. Consensus was
reached on all of the major points, with the exception of treatment of the hospitality industry. The
two differing approaches are outlined in the text. Please call me at 260-7960 if you have any
questions.,

cc: Cynthia Rice, Domestic Policy Council
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OSHA, EPA, and DHHS
Recommendations on Appropriate Environmental Tobacco Smoke (ETS) Legislation

1. Why does ETS need to be addressed through Federal legislation?

Environmentzl Tobacco Smoke (ETS), also known as secondhand smoke, contains the same
toxic substances found in smoke inhaled by an active smoker. Numerous health studies of ETS
have been conducted and comprehensive reviews of these studies by U.S. EPA, OSHA, California
EPA, Australia’s Nationa! Health and Medical Research Council and the UK s Scientific
Committee on Tobacco and Health have documented that ETS exposure poses significant risks
to non-smokers. These risks include increased risk of lung cancer, heart disease, and eye and
nose irritation in adults. In addition, ETS has been documented in well over 100 studies to have
serious health consequences for young children. ETS increases the frequency and severity of
asthma attacks and is a risk factor for the induction of new asthma in children. It has been
strongly associated with reduced birth weight and sudden infant death syndrome (SIDS) and
increases the risk of bronchitis and pneumonia, as well as causing acute and chronic ear problems.

Non-smoker exposure to ETS is a serious health problem that requires nationwide legislation to
protect the general US population. Currently, a patchwork of state and local legislation exists
that covers only a portion of the population and offers varying levels of protection. For example,
California and Maryland have strict smoking restrictions for private work-sites, while other states
have none, National legislation would establish the baseline for the entire nation and would,
therefore, eliminate issues of inequity.

IL Can the benefits of legislation be quantified?

Based on scientific studies, EPA estimates that 3,000 lung cancer deaths occur among non-
smokers in the general population each year due to ETS exposures; OSHA estimates a
comparable number of lung cancer deaths and also estimated that between 2,000 and 13,000 heart
disease deaths occur each year among non-smoking workers due to occupational ETS exposures.
ETS-related deaths and illnesses will be significantly reduced by restricting smoking in public
facilities and workplaces. Other economic costs associated with smoking, such as lost output from
shortened work lives and lost workdays, would also be reduced.

Parental smoking is an important preventable cause of illness and premature death in children and
is estimated to cost $4.6 billion per year in direct medical expenditures alone (not including loss-
of-Iife costs). Dramatically reducing children’s exposure to secondhand smoke in the home could
substantially reduce these costs and save up to 6000 lives annually (includes low birth weight,
SIDS, respiratory infections and asthma cases attributable to parental smoking). [Source: Aligne
and Stoddard, Archives of Pediatrics, American Medical Association. 1997.]

L Should EXS be regulated?

The goal of ETS legislation should be to minimize health risks to the population from exposure to

1
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secondhand smoke using the most appropriate policy tools. Protecting non-smoking workers and
the general public — including children — from being exposed to tobacco smoke involuntarily in
public facilities can most effecttvely — and fairly — be accomplished by establishing a Federal
baseline of protection. The simplest way to achieve that is to give employers the option of
requiring that smokers go outdoors to smoke or to restrict smoking to properly designed
designated smoking areas. Protecting the 10.5 million children exposed to tobacco smoke in the
home on a daily basis — where regulation of smoking is not appropriate — can best be achieved
through a major outreach campaign to educate parents about the health risks to their children and
the simple and effective steps they can take to reduce those risks and by increasing smoke-free
norms in places outside the home.

IV. Which facilities should be covered by ETS legislation?

Regulation should apply to public facilities. A "public facility” is any building or enclosed
structure regularly entered by 10 or more individuals at least one day per week. Buildings owned
by or leased to an agency, independent establishment, department, or branch of the US
government should also be covered explicitly.

Due to the nature of "fast food" and "family-style”" restaurants (where at least 40% of the patrons
are less than 18 years of age), these facilities should not allow smoking at all.

Private residences should not be covered by regulatory provisions. However, businesses in

homes, such as day care facilities, dental offices, and hair salons should not be exempted. Long-
term care facilities such as nursing homes or hospices should not be exempted because clients in
such facilities are likely to be more susceptible to the effects of ETS than the general population,

The only exemptions to smoking legislation might be private clubs, hotel guest rooms, tobacco
shops, prisons, and mental institutions. Tobacco shops may allow smoking for customers to test
different tobacco blends while in the shop. Private ¢lubs and guest rooms in hotels probably are
not “public facilities" as defined above. Prisons and mental institutions should be allowed latitude
-- within the overall framework of seeking to protect all residents and staff — to enforce
restrictions as appropriate, given the unique nature of the inhabitants.

Both options for restricting smoking (outside or in designated smoking areas) are currently being
used by many business owners either voluntarily or through local regulations. In workplaces in
which either option has already been implemented, studies conducted by government scientists
(e.g., National Institutes of Health) and others (e.g., University of California) and published in
peer-reviewed journals show that worker productivity and turnover have not been adversely
affected by the implementation of either option. '

If business owners choose to allow smoking within their facilities, engineering controls will be
required, Accepted "best" industrial hygiene practices require the isolation of the contaminant in
designated smoking areas. Designated smoking areas are characterized by: having physical
barriers to scparate them from surrounding areas; being under negative pressure compared to

2
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surrounding areas; and exhausting all the air from them directly to the outside, through exhaust
ducts under negative pressure. Negative pressure is achieved by exhausting more air from the
space than is supplied to the space in quantities sufficient to induce air flow into the room. These
definitions are non-controversial and can easily be included in any legisiation rather than deferring
them t0 a potentially lengthy regulatory process.

Legislation should restrict the smoking of cigarettes, cigars, and pipes, and any other combustion
or heating of tobacco within the facility and on the facility property 10 an area away from the
immediate vicinity of the entrance to the facility or any air intake vent, including open windows or
doors, or to designated smoking areas. Clear and prominent notices of smoking restrictions
should be posted in appropriate and visible locations in the facility. Individuals, including cleaning
and maintenance workers, should not be required to enter the designated smoking area for any
purpose while smoking is occurring or until a reasonable amount of time has passed after smoking
in the area has ceased. Tt may take at least one hour for smoke to dissipate sufficiently so that
non-smokers will not be adversely impacted; specific time periods for entry depend, in part, upon
the type of ventilation system installed and ¢ould be shortened. Smoking should not be allowed in
the designated smoking area if the exhaust ventilation system is not operational.

V. Should legislation allow for special considerations for certain industries?

The hospitality industry [eating, drinking, and gaming facilities] presents unique problems because
workers and patrons share the same air space. However, occupational ETS exposures are very
high in these industries, placing non-smoking employees who must serve smoking customers at
greater risk of adverse health effects. The preferred option is that each hospitality facility go
smoke-free. Although it may not be feasible to eliminate all exposures for their workers fully
right away, the risks to the workers can be reduced by relatively inexpensive engineering and
work practice controls. However, risk reduction strategies should be allowed only as an interim
solution until smoke-free spaces are achieved.

A reasonable approach to reduce ETS exposures in the hospitality industry where smoking is
allowed could include phasing-in requirements as follows: restrict smoking to a specific area and
implement work practice controls within 6 months; separate smoking and non-smoking areas with
physical barriers and pressure schemes within 24 months, install additional engineering controls to
reduce ETS exposures within the smoking areas, ¢.g., floor-to-ceiling displacement ventilation
systems, local exhaust ventilation, and “clean-air islands,” at fixed work stations within 36
months; and design and install improved ventilation systems in new ¢onstruction and major
renovations within 5 years. [Note: BHS/OSH disagrees with this approach; its comment:
“Support the hospitality industry going smoke-free at this time until mechanisms are in
place to allow for indoor smoking. This would be in contrast to allowing continued indoor
smoking at this time until mechanisms are in place to contain smoke thus creating smoke-
free areas.”]

Financial in¢entives involving tax credits or accelerated depreciation for engineering control
expenditures could facilitate compliance with smoking restrictions. Double tax credits could be

3
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established so that for every month of early compliance before the effective date of legislation, the
business owner could recefve an extra month of tax credit.

VL How should the regulatory provisions of legislation be enforced?

Legislation would be enforced in one of two ways: (A) Private right of action - Any person
aggrieved by a violation of a smoking restriction provision may notify the alieged responsible
party. If the violation has not been corrected after 60 days, and the alleged responsible party is
not an employer subject to the OSH Act who is endangering employees protected by the OSH
Act, the aggrieved person may file an action in Federal District Court to require compliance; and,
(B) OSHA Administrator under the OSH Act - If an alleged responsible party is an employer
subject to the Occupational Safety and Health Act, the Secretary of Labor will enforce a smoking
restriction provision as a mandatory occupational safety or health standard,

The 60-day notice rule would apply only to suits by aggrieved persons; employers violating this
provision will be subject to administrative enforcement by OSHA at any time.

VIL Can localities be allowed to develop more protective legislation?

Any state or local jurisdiction should be allowed to develop more protective legislation, e.g., to
broaden coverage to uncovered facilities or broaden protection to workers in the hospitality
sector. No state Jaw should be permitted to be less stringent than the Federal bascline. Any
Federal tobacco legislation should also clearly state that such legislation in no way affects any
Federal ability to regulate other air contaminants pursuant to statutory authority.

VIIL How should the non-regulatory provisions addressing risks to children in the home
be implemented?

Effective Federal legislation to reduce risks to the public from secondhand smoke should
specifically mandate ~ and authorize appropriate resources for — a nationally-led education and
outreach program, to be conducted in partnership with the states and other appropriate public and
non-profit entities. This program should be designed to encourage parents to protect their
children from secondhand smoke. Similar national education campaigns in such areas as direct
smoking, disease immunization of children, and radon testing and mitigation have demonstrated
that concerted and sustained Federal efforts to educate and motivate the public to take steps to
protect their families and themselves can be highly effective even in the absence of regulation.

Several Federal agencies have appropriate knowledge and expertise to contribute to such a
campaign. EPA manages a nationwide non-regulatory program designed specifically to reduce
risks from secondhand smoke, radon, and other indoor air pollutants. EPA, in close cooperation
with DHHS and private sector organizations such as the American Medical Association and the
Consumer Research Council, is launching 2 nationwide campaign in the summer of 1998 to
encourage parents not to smoke in the home, DHHS, through the Office on Smoking and Health,
also has extensive experience in conducting effective outreach and education programs on

4
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smoking related issues.

A “National Education Program to Reduce Kids Secondhand Smoke Exposure” should contain
authority to conduct national outreach programs as well as issue grants to public and non-profit
entities to specifically educate parents about the health risks to their children from secondhand
smoke. Preliminary research now being conducted in preparation of a first phase of EPA’s
national media campaign indicates that those messages likely to have the greatest impact are those
which explain to parents the health risks to their children and encourage parents to simply smoke
outside. A program which is focused specifically on a straightforward parental message with a
simpler solution than full smoking cessation — while ultimately having collateral benefits of
encouraging cessation - might more effectively reduce kids exposure to secondhand smoke if it
were administered separately from — but in close cooperation with — broader cessation programs,
It should also be noted that restrictions on smoking in places other than the home are an
important educational component. As norms change to be less accommodating of smoking,
educational messages about the harmfulness of secondhand smoke will be reinforced. '

IX. Summary
Federal legislation to reduce risks from secondhand smoke should address all significant risks,

including risks to children in the home and in public places, risks to workers (including those most
exposed, such as workers in the hospitality industry) and the general public in public facilities.
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Except where noted, this information comes from a recent NCI survey of workplace smoking
policies, Gerlach, K., et al, "Workplace smoking policies in the United States: results from a

national survey of more than 100,000 workers," Cancer Prevention, 6; 199-206; 1997.

- total number of indoor workers estimated to be 102 million

o,

3

- 81.6% indoor workers surveyed report that their workplace has an official policy on
workplace smoking

ERLFL L7

- 46% reported that their workplace did not permit smoking in either public/common
areas (e.g., restroom and cafeterias) or work areas - designated as "smoke-free"

- percent of workers in "smoke-free" workplaces ranges from a low of 21.1% for food
service occupations to a high of 80.7 % among health diagnosing occupations (See Table)

- among food service occupations (over 1/3 smoke), this means that about 1
million workers are covered by "smoke-free" policies while another 4 million
workers are not covered by "smoke free" policies but may have some smoking
restrictions in the workplace

- among "blue-collar" workers (about 1/3 smoke), this means that 8 million
workers (28.5%) are covered by "smoke-free" policies while another 21 million
workers are not covered by "smoke free" policies but may have some smoking
restrictions in the workplace

- total number buildings covered by OSHA's [AQ proposal is 4.5 million (source OSHA
NPRM, 4/94; 59 FR 16004)



Federal State Smoking Regulations - State Government Worksites - Updated to 9/2/97

Restrictions

Penalties

100% Smokefree

Designated Smoking Areas
with Separate Ventilation

Designated Smoking Areas
Required or Allowed

None

To
Businesses

VJ

I~

IS

I~

I

SISNIN]N

“J

Hlingis

Kansas

(AN

Louisiana

Maine

N

Massachusetts

Mississippi

Missouri

)

Montana

Nebraska

New Hampshire

AN

New Jersey

North Dakota

AN

Chig

Oklahoma

Pennsylvania

<

Rhode Island

A IR N N O BN BN B IS L I

N

South Dakota

v

IS

Texas

(A%

West Virginia

Wisconsig

v

AN

v

*Adapted from State Tobacco Control Highlights—-1996. Published by the U.S. Department of Health and Human Services, Centers for Disease Control,

‘Restricts smoking in government buildings but does not speciffically address worksites

No smoking allowed or designated smoking areas allowed if separately ventilated

'By executive order
‘Resiricts smoking in government buildings but dees not specifically address worksites.




Federal State Smoking Regulations -Private Worksites - Updated to 9/02/97

Restrictions

Penalties

100% Smokefree

Designated Smoking Areas with
Separate Ventilation

Designated Smoking Areas
Required or Allowed

None

Tao
Businesses

To
Smokers

v in all areas
public access

Louisiana .

Maine

v “allowed” not required

Massachusetts

Missouri

Montana

Nebraska

New Hampshire

New Jersey

A RN AYAYAY

North Dakota

Ohia

QOklahoma

Pennsy|vania

Rhode Island

South Dakota

Texas

West Virginia

Wisconsin

v

v

v

*Adapted from State Tobacco Contrg] Highlights---1996. Published by the U.S. Department of Health and Human Services, Centers for Disease Control.
'Restricts smoking in government buildings but does not speciffically address worksites

*No smoking allowed or designated smoking areas allowed if separately ventilated
*By executive order

‘Restricts smoking in government buildings but does not specifically address worksites.
§ Except bars and restuarants,




Federal State Smoking Regulations -Restaurants - Updated to 9/02/97

Restrictions

Penalties

State

100% Smokefree

Designated Smoking Arcas
with Separate Ventilation

Designated Smoking Areas
Required or Allowed

None

To
Businesses

To
Smokers

Alabama

Arkansas

Colorado

Delaware

bC.

Florida

v With seating capacity of
30+

illinots

v

Kansas

Louisiana

Maine

v “allowed”

Massachusetts

v

Mississippi

Missouri

Montana

Nebraska

New Hampshire

LS B N I Y

New Jersey

North Dakota

Ohio

Oklahoma

Pennsylvania /
Rhode Island

South Dakota

Texas

Wisconsin

v

v

v

*Adapted from State Tobacco Control High]ighls-—-l‘;%. Published by the U.8, Depahiment of Health and Human Services. Centers for Disease Control,

'Restricts smoking in government buildings but does not speciffically address worksites

No smoking allowed or designated smoking areas allowed if separately ventilated

By executive order

‘Restricts smoking in government buildings but does not specifically address worksites.

* Except bars, taverns, and hotel lobbies.
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State-Plan States Smoking Regulations - State Government Worksites - Updated to 5/12/98
b

Restrictions \ Penalties

100% Smokefree

Designated Smoking Areas ',

with Separate Ventilation

Designated Smoking Areas
Required or Allowed

None

To
Busingsses

To
Smokers

Alaska

v

v

<

Arizona

Vl

v

California

Connecticut

T

Hawiii

Iidiang

lowa

XYY

Kentucky

Marvlangd

Michigan

v?

Minnesota

Nebraska

Neyada

New Mexico

New York

AN AN BN BN

Noith Carolina

Qregon

"1

Souyth Caroling

!cnncsscg

Utah

Vermont

Virginia

Washington

v?

Wyoming

v}

* Adapted from State Tobacco Control Highlights---1996. Published by the U1.S. Depanment of Health and Human Services, Centers for Disease Control.

'"Restricts smoking in government buildings but does not speciffically address worksites

*No smoking allowed or designated smoking areas allowed if separately ventilated

*By executive order
‘Restricts smoking in government buildings but does not specifically address worksites,




State-Plan States Smoking Regulations -Private Worksites - Updated to 5/12/98
i

At e

Restrictions

.
i

Penalties

100% Smokefree

Designated Smoking Areas with
Separate Ventilation

Designated Smoking Areas
Required or Allowed

None *

To
Businesses

To
Smokers

. |m
= =
[i i

Arizon

California

Connecticut

Hawaii

Indiana

lowa

chitiicky

Aeepl 3

Marvland

Michigan

Minnesota

Névada

A Y

New Mexito

New York

North Caréling

Orepon

Sotith Carolina

Tennessee

SISINS

Utah

Vermont

Virginid

"/1

Wyoming

v

*Adapted from State Tobacc

ontrol Hij

ights=--

'Restricts smoking in government buildings but does not speciffically address worksites
No smoking allowed or designated smoking areas allowed if separately ventilated

'By executive order

!

*Restricts smoking in govenment buildings but does not specifically address worksites.

P LR e

g,

El

1

-

. Published by the U.S. Department of Health and Human Services, Centers for Disease Control.
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State-Plan Smoking Regulations -Restaurants - Update‘d'tq 5/12/98
1y

ﬂ

Restrictions i

{ L]

Penalties

ri
State 100% Smokefree Designated Smoking Areas BPesignated Smoking Areas
with Separate Ventilation = Required or Allowed

None

To
Businesses

To
Smokers

Aldska v

v

v

. P L I
Arizong A '

California V.

Connecticut ; Vi

Hawaii P L2

ndian "

oW . %

Keiitucky b

Marvla ‘ .o

Michigan :

Mitiiesota

Nevada

New Mexico

Neéw York v

Oregon ' C v

South Cardlina

Tennessee ) }

Utah ] v

\¥

Vermont

Virginia v

Washington

Widihing

*Adapted from State Tobacco Control Highlights---1996. Published by the U.S. Depanment of Health and Human Services, Centers for Discase Control.

'Restricts smoking in government buildings but does not speciffically address worksites
*No smoking allowed or designated smoking arcas allowed if separately ventilated

By executive order ‘ )
*Restricts smoking in government buildings but does not specifically address worksites. |
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To Cynthia Rice
From Emily Sheketoff C;}J\
Attached are the thingé I believe Elena Kagan asked me abont:

1. information on how many workers are already being covered by some smoking
resirictions...you should ask HHS for the National Cancer Institute survey these stats come from

2. grid from last Fall of states’ smoking regulations

Can you distribute to the others? I wasn’t sure who everyone else was in the room
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Except where noted, this information comes from a recent NCI survey of workplace smoking
policies, Gerlach, K., et al, "Workplace smoking policies in the United States: results from a

national survey of more than 100,000 workers," Cancer Prevention, 6; 199-206; 1997.
- total number of indoor workers estimated to be 102 million

- 81.6% indoor workers surveyed report that their workplace has an official poiicy on
workplace smoking

- 46% reported that their workplace did not permit smoking in either public/common
areas (e.g., restroom and cafeterias) or work areas - designated as "smoke-free"

- percent of workers in "smoke-free" workplaces ranges from a low of 21.1% for food
service occupations to a high of 80.7 % among health diagnosing occupations (See Table)

- among food service occupations (over 1/3 smoke), this means that about 1
million workers are covered by "smoke-free" policies while another 4 million
workers are not covered by "smoke free" policies but may have sorne smoking
restrictions in the workplace

- among "blue-collar" workers (about 1/3 smoke), this means that 8 million
workers (28.5%) are covered by "smoke-free" policies while another 21 million
workers are not covered by "smoke free" policies but may have some smoking
restrictions in the workplace '

- total number buildings covered by OSHA's IAQ proposal is 4.5 million (source OSHA
NPRM, 4/94; 59 FR 16004)
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Fmaldng
- Swundard Conrus Buvagu Occupecionat Smabefrer* prvoaloacs® Workert in
Cazaporves {codés} (mumber of Wisrvieny) (4.7] esxclh ™) - vs% Ch werup I (0)
Food service ocoupsmions
(433444} (o = 595T) 21.1 (195225 a3 (32.9=-38.71 5516 Q3%
‘* Oxher manspart occupations and
material moving
(823-859) (o = 308) »ne (18.4-368) 3.3 (32.9-42.7) 1 137 o8}
Conprucion a:d-
(353-599) (a = 229 (19.8=20.1) 329 (29.4~36.9) 3 385288
* Fﬁt&:w:ﬂmmbluthmdm
(783799} (n = 2475) 28.3 (24.3-20.3) 337 GL5359 2514753
A Machine operavorvtendery, excluding .
precisian ('1'03-—779) {n = 4988) 26,7 (25.3-28.2) 163 (34.7=379) -+ < 642 583
3}-Machenicy and repaien .
(50%3=549) (o = 2324) 20 - (28.1-289) 355 {33.6-37.6) 3798910
J-Onhicr handlers/equipment clamnepthbonresrs -
(BO4-8463; 874; 435~887) (n & 1434} 270 (24.4=29.6) 38.7 T 35.8-41,6) = 040 942
Moror vehicle opermon
(803-8{4} (n = 358} 28.% (235-34.5) 334 (27.8-39.0) 3432 109
precision production cosupation:
(613-699) (n.:dJSOB) , 30.0 (282~31.8) 336 (31.8-35.3 3597173
(477—489) (o = 304) 300 (24.0~36.0)  32.0 (2%.9-38.1) 1770210
J‘ l‘nht..‘ Aot P Ty
{875-353) {n = 1540) 31.6 (29.0-M4. %) 0.z {27.6~31.8) 1 78] 065
Proteitive service oacupsuons
(4} 3=327) (o = 1237) 382 - (12392} 275 (24,7-30.3) 2 109 394
Ssha wathass, reoail/permnal servioes .
(363-278) (n = 5726) 278 (36.3-%.7) 5.3 (24,0m26,7) 5 592 229
Saley rpracntbve, commoditics,
exxtuding revxl
{258-259) (n = 738) . 195 3M.4-42.6)° 124 185259 1 346 188
Supcyvisoty and prepricrers, cilcs
(243) (n = 2840) 0.7 (38.6-42.8) 7.2 {25.3~29.1) 2633311
Cleaning/bulkling service ocoupations
{445=455) (n = 2347} 4.8 (39.3-41.9) 3.0 (i'9.8-34.2) 2 870 642
Lewpres snd i :
(178179} (a = 550) 43,6 (39.6~42.5) B4 (5.6=13.2) 445 305 -
Faancial secords, procesing occupaticha
(337=344) (n = 2511} 5.7 (43.3~a3.1) 251 £13.0-272) 1 979 999
Personal services oocupanons )
{45646 (n = 1598) 4278 {44.3-50.8) 27.2 (34.0-30,0) 1743 150
CQiher mxecotive, sdminitretors, managers :
{007-011) (n = D109} 43,2 {47.0~09.4) 21.0 (20.0-22.0) 2075918
Mail and mestagr distrfnuting
(354-337) (n = &40} 48.2 (¢3.3-52.9) 26.2 {(22,1=30.3) 919 716
Engineering and scienoe toehniciyns
(243=225) (hom 1124} 44.7 (845.3-52.1) 240 (21.1-26.9) 1 075 204
Sales repeerentarives, nance, and
busincas sarvice (233-257) (o = 1370) 50.0 (46.9-53.1) 202 {17.T=22.7} 1 &34 928
Compuser cquipmont Cpeminr
ﬂOl—!ﬁ) (n = 70'8) 509 - (40.6=55.2) 28.4 21.5-32.3) 628 340
Superviser MITITe FuppOrt
(303-307) (n = B8%) 511 (47.2=55.0) 134 (20.1-26.D 771 350
Engineery (044=099) (o = 1874) 9.8 . (49.0-54.2) 135 L7=-15.3) 1714158 |
ia10d oeevpations
{023..037) (o = 4202} . 525 {50.7-54.3) 18,6 (14,3~13.0) 3 &%8 579
Oher mun SUPTpDTY GOCUPALOnS, - .
cletical
O 16=336; 345-353; ¥55-389) (n = 1089T) 559 . (52.8-55.0) 243 (21 3-253) 9 398 8%
Secrctarics, MEnographcts, phn
B13=317) (@ = 3132} 53.9 (52.2-55.6) 215 (2C.1-22.9) 4 096 MB
Techuiclags, ather (126-338) (o = 1608) M3 . 61:4—57.2) 202 (17 9-22.5) 1447 T
Health sarvicr aceapations
{445~447) (0 = 2181} 538, (529-519) sle (29.2-34.0) 2113638
Adsrnmatoyyolicats, publc adminbsowtan ,
(003-006) (n=812) 575 (53.4~51.6) 213 {17.9-24.7) 674 509
Oréher profersiosal spacialey occupations
(043; 083; 163~177 183=199) {a = 350%) 13.2 - (56.3=50.2) 164 - (14.9-17.9 3155911
Madveomparer sclenting
(004-048) (o = 1074) 9.8 . (36.%-463.1)- 15.2 {12.8-17.6) 927 700
callcge and ualveryity
{113=154) (n = 1031) 603 ' (56.5-64.1) 28 7.=12.1) 731 468
scisngiars (069053} (o = 557) &89 | (64,2-73.6) 120 (8.1-153) 477358
Teachets, mxchuding college and eniversity .
(155-159) o = 5590) T70.4 | (68.9-71.7n 10.3 9,5-113) 4 304 857
walth technologives md techaiciany
(203—&0!) {a=181T) 724 (69,9-74.9) 213 {19.0-23.6) 1487788
Health esescrertfiresting cecupations
(095-105) (n = 311T) 788 . (14.9-78.7) 168 (15.2~-18.%) 2478 304
Hualh disgnotmg oecupations :
(084~02%) (a = 428) 807 (76.3-85.1) &7 3.9-9.5) 387 247

Mmmummmmm“mmmmmm-mmy
$ Nutnber of American workcrs in asch waing 8ll perscns who responded o the CPS labour feree
wnmh&qmwww&hdu m‘mkmm) Selfemployod ks por incliadod,
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Workplace smoking policies in the United States:
results from a natonal survey of more than

100 000 workers

Xaren K Gerlach, Donald R Shopland, anne M Haroman, James T Cribson,

Terry F Pechacek

Abstract

Objective—~To derermine the prevalence
of smoldng policies in indoor work
environments as rcported by a nadonally
represenrative sample of workers in the
United Svarex.

Design—Cross~sectional survey of house-
holds within the United Staces,
Serting—All 50 stares and the Disrrict of
Columbia, 1992-93.
FParticpants—Currently employed indnor
workers 15 years of age and older whe
respanded w the Navdonal Cancer
Insdtute’s Tobacco Use Supplement to the
Current Populadon Survey (n = 100 561).
Main outcorne measurcs—The prevalence
and restrictivenerss of workplace smoldng
policies as reporved by workers currently
employed -in indoor workplaces in the
United States.

Rasultx—Most of the indoor workcrs
surveyed (B1.6%) reported thar their place
of work had an official policy that
addressed smoking in the workplace;
45.0% reported that their workplace policy
did not permit smoking in either the
public/commmon arsas—for example, rest-
rooms and cafererias—or the work areas
of the workplace. The reporting of these
“smmoke-free™ policies varied significantdy
by gender, age, race/ethuicity, smoking
status, and occuparon of the worker.
Conchaions—Although nearly halfl of all
indoor workers in this survey reported
that they had a smoke-free policy in their
workplace, sigplficant numbers of work-
€15, especially those in blue-collar and
service etcupations, repored smoke-free
rates well below the nadonal sverage. If
implemented, the US Occupational Safety
and Health Adminiszration’s propessd
regulstion to require worksites to be
smuoke~free hax the potential to increase
significantdy the porcenmage of American
workers covered by these policies and to
€liminawe most of the disparity currently
found rcoross occupational groups.

{ Tobaccn Corral 199756:199~-208)

Keywords: workplacs cmoking policy; smscke-frze
wotisites; United Srarex

Inrredustion

The possibility thet ambient tobaceo smoke
could harm non-smokers w3s first arteulared
in Janvary 1971 by thenh US Surgeon General

T O0arL Y Aam L a -

Jesse L Steinfeld, who called for a nagonsi
“Nansmakers’ Bill of Rights.™ Twenty yoars
later Dr Steinfzld reflecied, *No other acton
or sugpestion regarding cigagells use had
elicited such a rorrent of mail as the call for a
nonsmolers” bill of rights. The wally [of
Tesponses) was slmost 27 1o 1 in faver of the
proposal.”’! Steinfeld also direcred the National
Clearinghouse for Smoking and Hazith (pred-
ecessor o the Office oh Smoking and Health)
1o include in the next report of the Surgeon
General a review of the arailable sgentdfic evi-
dence on the health efferts aof environmental
tabacco stoke (ETS).°

In 1986 reporms from toth the US Surgeon
General and the Natonal Academy of Sciences
again addressed the hazatdous nature of ETS
and concluded that ETS was a major hezith
risk to non-smakers." ? Siot years larer, the US
Environmental Prowectucn Agency (EPA)
issued a landmark report thar further detailed
the health hazards of ETS, classifying it a5 a
group A (known human) cazxcinogen and
estirnadng ‘that each year 3000 cases of lung
cancer in non-smokers were atribyrable o
ETS exposure." Refieaing the growing
evidence that ETS poscs 2 health risk, the US
Public Hezlth Service inclunded in 1os nationat

. health gesals that 75% of worksites cither

prohibir or severely resoict smoking by the
year 2000.7

This report presents s comprehensive
cstimare of the number of American workers
cavered by official workplice sitnoking policies
based on a survey of currenily employed work-
ers. The Currenr Populstion Survey (CPS).
which has been in cxmisience since 1947, is
dezigned to obtain labour force indicarors for
the US Bureau of labor Smdstcs, and, as
such, provides & good vehicle for obuaming
workplace-related informadon from American
workers. In 1992 and 1993 the Nadona! Can-
cer Instnute (NCI) appended to the CPS a
Tobacco Use Supplement, which assessed,
among other things, the presence and
resmicriventess of workplace smoking policies.
The data fromn thic survey, cbmined fom
mnterviews with more than 100 00Q workers,
are presented by age, gender, race/sthmiciry,
and occupational groups.

* Methods

The CPS is a condnucus manthly survey,
which focuses on labowr force indicsrors for
the civiian, non-ipstitudonalised American
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State-Plan States Smoking Regulations - State Government Worksites - Updated to 9/2/97

Restrictions Penalties

B1RS # "B i
gl i 8 4
ety @
IR i
SRR &
] @ &
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*Adapted from State Tobacco Coptrol Highlights-—1926. Published by the U.S. Department of Health and Human Services, Centers for Discase Control.

'Restricts smoking in government buildings but does not speciffically address worksites
No smoking allowed or designated smoking areas allowed if separately ventilated

By executive order . '

*Restricts smoking in government buildings but does not specifically address worksites.
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State-Plan States Smoking Regulations -Private Worksites - Updated to 9/02/97
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Restrictions Penalties
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*Adapted from State Tobacco Control Hiahijghts—--1996. Published by l.h; U.S. Department of Health él.nd Human Services, Centers for Disease Control.

'Restricts smaking in govermnment buildings but doeg not speciffically address worksites
*No smoking allowed or designated smoking areas allowed if scparately ventilated

By executive order

‘Restricts smoking in government buildings but does not specifically address worksites.
%, Except bars and restuarants.
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State-Plan Smoking Regulations -Restaurants - Updated to 9/02/97

@ oos

Restrictions | Penalties
State 100% Smokefres Designated Smoking Areas | Designated Smoking Areas | Nome | To To
with Separate Ventllation Required or Allowed Businesges | Smokers

BalifRe it L e

eyl w 7

v ¥ & %]
B B L3 ¥
it et B

Biwmiuk 2 3 4
RO o

P ®

ATt #

*Adapted from State Tobacco Control Highlights--1996. Published by the U.S. Department of Health and Human Services, Centers for Disease Control.

IRestricts smoking in government buildings but does not speciffically address worksites

*No smoking allowed or designated smoking areas allowed if separately ventilated
1By excoutive order

‘Restricts smoking in government buildings but does not specifically address worksites.

¥ Except bars, taverns, and hotel lobbies.
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- Federal State Smoking Regulations - State Government Worksites - Updated to 9/2/97

Restrictions Penaltics
State 100% Smokefree Designated Smoking Arcas Designated Smoking Areas MNone | To To
with Separate Ventilation Required or Allowed sinesse Smokers

Algbama | v
Arkansag v
Colorago v’ % v
Delaware v v v
DC. v v v
Elorido v v v
Ggorgla v
ldgho v
Lifin v
Kansas v ¥ v
Louisiana v
Maing v i L
Mausgachusetts v
Mississiopi v

issou v [4 v
Montaga v
Nebraska v v
New Hampshirc v v v

ew Je v 4
Nozth Dakgia v ¥
{hio v v
Oklahoma 4
Pennsylvania v v v
Rhode Isfand v ¥
South Dakota v v v
Texas N % v
Wisconsin ' ’ v . v v

*Adapted from State Tobacco Coptrol Highiights-—§996. Published by the U.S. Department of Health and Human Services, Centers for Disease Control,

IRestricts smoking in government butldings but does not speciffically address workzites
*No smoking allowed or designated smoking areas allowed if separutely ventilated

‘By executive order

“Restricts smoking in government buildings but does not specifically address worksites.
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- Federal State Smoking Regulations -Private Worksites - Updated to 9/02/97

Restrictions

Penalties

100% Smokefres

Designated Smoking Areas with
Scparate Ventilation

Designated Smoking Arcas
Required or Allowed

None

To
Businesses

To
Smokers

Delaware

DC.

<

A

Idaho

+ in all areas
public access

ILlingis

v “allowed” not required

AU LT AN I S

Cidahoma

ean. ia

v

e

est Vicginia

Wisconsin

v

v

v

*Adapted from Statg Tgbacco Control Highlights---1996, Published by the U.S. Department of Health and Human Services, Centers for Disease Control.

'Restricts smoking in government buildings but does not speciffically address worksites
2No smoking allowed or designated smoking arcas allowed if separately ventilated

By exccutive order

‘Restricts smoking in government buildings but dees not specifically address worksites.,
i. Except bars and restuarants.
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Federal State Smoking Regulations -Restaurants - Updated to 9/02/97

Resfrictions Penalties
State 100% Smokefrec Designated Smoking Areas Designated Smoking Areas | None - | To To
: with Separate Ventilation Regquired or Allowed Businesses | Smokers
Alabama v
Arkansag v
Colordo v
Delaware v v v
DL, v v v
Florida v v v
Georeig v
Ideho v'With scating capacity of v v
30+

Dlimojs v v
Kansas v v v
Louisiana v
Mainc o “allowed”
Massachysetts v

ssi i v
Missouri v v v
Miontapa v v
Nebragka. v v
New Hampshire U4 v v
New Jersey v
North Dakota v v
Chio v

lah v
Penpsylyania v v v
Rhode Island v v v

u ota v
Texas v

t Virgi v

YWisconsin v v v

*Adapted from State Tobacco

*No smoking allowed or designated smoking arcas allowed if separately veatilated

'By exccutive order

‘Restricts smoking in govemment buildings but does not specifically address worksites,

$ Except bars, taverns, and hotel lobbies.

6. Published by the U.S. Diepartment of Health and Human Services, Centers for Disease Control.,
'Restricts smoking in govermnment buildings but does not speciffically address worksites
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AMENDMENT NO. _____ Calendar No.

Pwrpose: To apply to the legislative branch of the Federal
Government certasin requirements of the National To-
bacco Policy and Youth Smoking Reduction Act.

IN THE SENATE OF THE UNYTED SFATES—105th Cong., 24 Bess.
S. 1415

To reform and restructure the processes by which tobacco
products are manufactured, marketed, and distributed,
to prevent the mse of tobacco products by minors, to
redress the adverse health effects of tobaceo use, and
for other purposes.

Referred to the Committee on
and, ordered to be printed

Ordered to lie on the table and to be printed
AMENDMENT intended to be proposed by

Viz:
1 At the appropriate place, insert the following:
2 SEC. ___. CONGRESSIONAL ACCOUNTABILITY.
3 . {a) APPIICATION OF I{;AWE.MSection 102 of the Coun-
4 gressional Accountability Aet of 1995 (2 U.8.C. 1302) is
S amended by adding at the end the following:
6 “(12) Section 502 of the National Tabacco Pol-
7 iey and Youth Smokihg Reduction Act.”. |

Boos
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1 (b) PROCEDURES ~—Title II of the Congressional Ac-
2 countability Act of 1995 (2 U.S.C. 1311 et seq.) is amend-
3 ed— _

4 (1) by redesignating parts B and F as parts F

5 and @, respectively; and

6 (2) by inserting after part D the following:

7 “PART E—TOBACCO SMOKE EXPOSURE

8 REDUCTION REQUIREMENTS

9 <«SEC. 222. RIGHTS AND PROTECTIONS UNDER THE NA:
10 TIONAL TOBACCC POLICY AND YOUTH SMOK-
11 ING REDUCTION ACT.
12 “{a) REDUCTION OF EXPOSURE.—
13 “(1) RIGHTS AND PROTECTIONS —Esach re-

14 sponsible entity shall comply with section 502 of the
15 National Tobaceo Policy and Youth Smoking Reduc-

16 tion Act.

17 *(2) DEFINITION.~—F'or the purpose of this see-
18 tion and the application of such section 502 under
19 this section—

20 “(A) the terma ‘public facility’ means a
21 building owned by or leased to an entity of the
22 legislative branchi of the Federal Government,
23 that is not a building or portion excluded wunder
24 section 501(2)(3.) of the National Tobacco Pol-
25 icy and Youth Sfxmking Reduction Act; and
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“(B) the term ‘responsible entity’ means
an employing office, the General Accounting Of-
fice, the Government Printing Office, the Li-
brary of Congress, and any other entity of the
legislative branch.

“(b) REMEDY.—The remedy for a violation of sub-

section (a) shall be such order enjoining the violation or
such civil penalty as would be appropriate if issued under
subsection (b} or (e) of section 503 of the National To-
baceo Policy and Youth Smoking Reduetion Act.

“(c) PROCEDURES.—

“(1) HEARINGS AND REVIEW.—After providing
naotice as deécribed in section 503{c) of the National
Tobaceo Policy and Youth Smoking Reduction Act,
an aggrieved person may file a complaint alleging a
violation of subsection (a) with the Office against
the responsible entity. 'The complaint shall be sub-
initted to a heanng officer for decision pursuant to
subsection (b) throughf(h) of section 405, subject to
review by the Board pursuant to section 406.

“(2) JupICiaL REVIEW—-A party sgerieved by
o final decision of the Board under parsgraph (1)
may file a petition for review with the United States

Court of Appeals for the Federal Cirenit pursuant to
section 407. |
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“(d) ReGuLATIONS TO IMPLEMENT SECTION.—

(1) I GENERAL.—The Board shall, pursuant
to section 804, issue regﬂé.tiom to implement this
section. '

“2) AGENCY REGULATIONS.—The regulations
issued under paragraph (1) shall be the same as
substantive regulations promulgated by the Sec-
retary of Liabor to implement the statutory provi-
siong referred to in snbsection (a) except to the ex-
tent that the Board may determine, for good cause
shown and stated together with the regulation, that
a modification of such regnlations would be more ef-
fective for the implementation of the rights and pro-
tections under this section. .

“(3) O¥FICE RESPONSIBLE FOR CORREC-
TION.—The rﬂgulations:ismled under paragraph (1)
shall inalude & method of identifying, for purposes of
this section and for di:Eferent categories of violations
of subsection (a), the office responsible for correc-
tion of a particular violation.

“(e) EFFECTIVE DaTE —Subsections (2) through (¢)

22 shall be effective on Japuary 1, 1999.”,

23
24
25

{¢) CONFORMING AMENDMENTS.—
(1) The table of contents of the Congressional
Accountability Act of 1995 is amended by striking

@ oos
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1 the items relating to parts E and F of title IT of
2 such Act and inserting the following:
Papr E—ToRacoo SMOXE EXposvrRs REDUCTION REQUIREMENTS
Sec. 222. Rights and protactions under the National Tobaceo Falicy snd Youth
Smoking Rednotion Act.
_ PaRT F—Gmm
Sec. 225, Generally spplicable remedies and-timitetions.
Parr G—STUDY
Sec. 280. Study and rectwmeadations regarding Geperal Accounting Offica,
Government Printing Office, and Library of Congrass.
3 (2) Section 407(2)(1}(C) of the Congressional
4 Accountability Act of 1995 (2 U.S.C. 1407(2)(1)(C))
5 15 amended by inserting before the cornma the fol-
6 lowing: “, or a party aggrieved by a final decision
7 of the Board under sectiqh 222(e)”.
8 (3) Section 414 of such Act (2 U.8.C. 1414) is
9 amended by inserting 222 after 4220,
10 (4) Section 415(c} of such Act (2 U.8.C.
11 1415(e)} is amended— -
12 (A) in the subsection heading, by striking
13 “aND Access” and inserting “ACCESS, AND
14 Topacco SMOKE EXPOSURE REDUCTION"; and
15 (B) by striking “or 215" and imserting
16 4915, or 2237,

@oo7
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SEC. 507. STATE CHOICE

Any State or locality may opt out of this section by promulgating a State or local law which is
more protective to the public’s health, subject to certification by the Assistant Secretary. Any
State or locality may opt to enforce E V OF S. 1415 - STANDARDS TO REDUCE
INVOLUNTARY EXPOSURE TO TOBACCO SMOKE themselves, subject to certification by
the Assistant Secretary that the enforcemept is as effective as enforcement by the Occupational
Safety and Health Administration.
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Record Type: Record

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP
cc: Joshua Gotbaum/OMB/EOP, Donald R. Arbuckle/OMB/EQOP, Richard J. Turman/OMB/EQP, Lori
Schack/OMB/EQOP

Subject: ETS Opt-out fallback

In thinking through other strategies on the State opt-out provision in McCain: the State opt-out
could be rewritten to allow opt-out for States that pass laws that are "at least & as effective” as
the provision and the implementing OSHA standard. This would essentially allow
Federally-enforced OSHA States to come up with OSHA state plans for tobacco only, while being
consistent with the way current OSHA State plan States do business. It preserves the concept of
an opt-out, which may be important to McCain, while ensuring that States don't replace it with a
weaker approach, and OSHA has experience ensuring that the "at least as effective” structure
waorks {they approve the State Plan)).

If it's helpful | can call Emily Shekitoff at OSHA and bounce this off.
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Record Type: Record

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP
cc: Joshua Gotbaum/OMB/EQP, Donald R. Arbuckle/OMB/EQP, Richard J. Turman/OMB/EOP, Lori
Schack/OMB/EOP

Subject: ETS Opt-out fallback

In thinking through other strategies on the State opt-out provision in McCain: the State opt-out
could be rewritten to allow opt-out for States that pass laws_that are "at least of as effective” as
the provision and the implementing OSHA standard. This would essentially allow
Federally-enforced OSHA States to come up with OSHA state plans for tobacco only, while being
consistent with the way current OSHA State plan States do business. It preserves the concept of
an opt-out, which may be important to McCain, while ensuring that States don’t replace it with a
weaker approach, and OSHA hag experience ensuring that the "at least as effective” structure
‘carel ap
works (they approve the State Plan}).

If it's helpful | can call Emily Shekitoff at OSHA and bounce this off.
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MEMORANDUM FOR ELENA XAGAN, DOMESTIC POLICY COUNCIL

FROM: Gary Guzy, Counselor to thé Administrator
Doug Tsao, Special Assistant to the Administrator

SUBJECT: Environmental Tobacco Smoke

We understand that the legislation being drafted by Senator Chafee and the Senate Environment
and Public Works Committee seeks to target exposures to environmental tobacco smoke (ETS).
‘We believe this could be an attractive approach because it addresses children’s exposures to ETS
in the home and exposures associated with the hospitality industry (restaurants, bars, and casinos).

The Chafee approach would differ from the Waxman legislation, which bans smoking in public
buildings although exempts the hospitality industry. Current thinking appears to be that the
Chafee legislation would not include a ban, recognizing that a ban exempting the hospitality
industry produces few public health gams. Most public buildings already ban smoking, and a ban
exempting the hospitality industry would produce a system where the federal government would
regulate churches, for example, but would not address ETS exposures in bars.

In lieu of a ban, the Chafee bill would create a scheme for rewarding states for progressively
lowering exposures. Each year, $100 million would be allocated for the reduction of ETS in
public places, including bars, restaurants, and casinos. Almost all of these funds would be divided
among the states, which would implement their own programs. However, these funds would be
given to a state contingent upon its progress in lowering ETS exposures. We believe that this
scheme could be effective, although we would want assurances that the state programs were
designed properly. We aiso believe that there should be assurances that states will make
legitimate efforts to achieve reductions in EXS exposures, with the ultimate goal of eliminating all
involuntary exposures. If implemented properly, by not exempting the hospitality industry, this
scheme has the potential to achieve public health benefits greater than the Waxman bill.

Of equal importance, the Chafee legislation would address ETS in the home and the health effects
upon children. Roughly 27 percent of children face daily exposure to ETS in the home. ETS
exposures to children cause asthma, respiratory tract infections, and roughly 7 million lost days of
school. Senator Chafee is contemplating including an authorization for $100 milhon annually to
address children’s exposure to ETS. The states would receive $75 million and the federal

Recycled/Roecyclabls « Printad with Vegetable Ol Basad Inks on 100% Recyded Paper (20% Postconsumer)
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government would receive $25 million; EPA would work with HHS and CDC in implementing
the federal program. The resources provided in the Chafee bill would give the federal government
important resources it now lacks to further its work to address this public health problem.

We believe that tobacco settlement legislation should set an ultimate goal of eliminating all
involuntary exposures to ETS, Because it exempts the bospitality industry, the Waxman bill may
not achieve this standard. While not relying on a regulatory mandate, the Chafee approach may
incorporate the ultimate goal of eliminating all involuntary exposures to ETS. Moreover, the
Chafee bill takes a pragmatic approach by addressing the most senous exposures to ETS —
children in the home and by not exempting the hospitality industry. These are two important
public health issues that EPA strongly prefers be addressed in any comprehensive tobacco
settlement legislagon.



Y TRV o i TQL‘KF- Cv, hLQGC_Q
- "M*U‘M‘,:—-‘r— L 300
"Qbf"(’a"' | l[ TM'.A'\CK“U\DEIM
R
— oy U kusl.uur boan—  ME 3o ooyt (-'-t_-'

lw\«A\Ak‘:&. wa Woaz . pur

e [ 1nb] PMP(L—

1
i

. ib_L*t—ou\T PV A Cam—
oA = kvl . #| prnilng R ReT ewT
r T Che »un:  wagnt i SUES ?o.o‘?LL alw.a.é\.\ QWJ_ Teeng ?

5 e o ettt — eadly hyul

i! Mefes by veriew Wi \Q»\.A.u.«\ [ adve 4o do o sh-by —2T mde
ii 33 v suse Wind 4 ETS
: /

C’?uw v e sincladad 1w Mc,d_

t VWY lem/ ‘.u_s:]
2- T\.A-M“JLW
1 1ok g% 10 WMQH:“\&_ \D(.Tru ‘|v\.,—1\| Clc.(gl q-—k'\l.a\ﬂ.l
E ETA courult an {\-—M-\-ouw\ - %LTT‘.\..*K_
: Need ouw.l'\awx\ en papea
| e S $A NP J..-o.,['r louux.\uua_(e_

3 [trenhlih, —
I Buv Perife - Phuscoiw hony iud.
1 e oy = u lbamcbhuwadda
NT J"A‘EMlMys
l[ lw 9%a , WL&S\NM‘«{J. %xJa(AL\_L( ‘PL‘AAE-iA
2 seild sLouid lmduu L
Pl Luartta Ceammun ~ Vo C&D Mealdlty Wave e.reu_'q?_t;-..

l

"

'D'vnu) L Ll'ul stIquvw\: "W{A.Y—-LU"" € —
abe

ﬂ.]?qu*{iou/o% 3R
; ssth eubheawanr stk 27
E bann grade 'S ~PW:R‘UL7 €% Y + st. woenld eu_['wu__
s

f tdl O Lo givorn avth? Thade, Lo ue s .



|
i
l “Bur Ok \MALu. C(ea/\ ol st Lr.wz', w‘i‘h'}'\) eu\.('wu.
|

= #dw ~ Hoalwin— Guaiasn— =
; ene L ) 2 clillien txyevd in {‘"-'MM.S — wos b mmil ETE Wwrue
\ d. [Py Y +o m&;n:_;
I LY YO0 Py but caah w((
Comn vod oy e leg adveacl red COa Pl M
Sl — “
Landd \\m‘!{ﬁ
"“n&\v\i: b\ vadraaa o “fed vey °\ "[w\.& L“.\)
TVL - 4 vond e, glucate
wm’&fﬁg‘]‘“h ooy Rud.st efhar
: L eAn~
m:-ﬁi\w“ a) wall g1t Puwnide twc el o b L(ll CAAMALAY FSL—a-Lc: t‘b Jeu.

| 100w pon e pSheien _

l Nrumt P A dov tabea m}\ e sLa.wJM-L
| Nean  Jed) Lmth-ei-‘m‘m«\%vu\ ex PO uureA
| guake WSO 1 owally, el e clakes

N L thl ).

o weere Yo Mﬁd- N/\M«*‘ O'f'\'-CMT
T R R

|
Ii e ot adual fole away AL 4 Theav ﬁ it Qu.y

! 0"{]— MA'\'?

! ’pq’u&c‘/x & L\wl wuda w ak strLR_
I :
|

iew - *‘Gm\mal’\mh q '\n\,act-b -

v law N{ Wk“(‘m\‘m&m w L’uk“ﬂ' )




*

_—— b e v»—nu'v:_‘ Drruds8are? TO 812@22258313 F'.BZ/@B
MAY-04~-93 10:10 F CHAMBLEE IC Job - %7~
bt F L 3d H rom! r UALA
emviv w 7704887422 T-70¢ P02 Job-200
. yoy g\wsb"j"' 0
270 Exposura of Casino Employeas to ETS « Trout et al

Exposure of Casino Employees to

Environmental Tobacco Smoke

Douglas Trout, MD, MHS
Jaohn Decker, MS
Charles Mueller, MS
John T. Bernert, PhD
James Pirkle, MD, PhD

Environmental and medical evaluations weve performed to evaluate
occupational exposure o environmental lobacco smokz (ETS) among
easino employees. Air concentralions of both nicoline and respirable dust
were similar to those published in the literature for other non-industrial
indoor environments. The geometric mean serum catinine level of the 27
participants wheo provided serum samples was 1.34 nanograms per
milliliter (ng/mL) (pre<hifi) and 1.85 ng/mL (post-shift). Both mea-
surements greatly exceeded the geometric mean value of 0.65 ng/mlL for
participants in the Third National Health and Nulrition Examination
Survey (NHANES IlI) who reported exposure to ETS ab work. This
evaluation demonsirates that g sample of employees working in @ casino
gaming area were expased to ETS at Levels greater than thase observed in
a representative sample of the US population, and that the serum and
urine eotinine of these employees increased during the workshift.

From the Division of Surveillancc. Hazard Evaluation and Field Studies, Natooal Instimte for
Crcupatianal Safary and Health, Adanta. Ga, and Cincinnau. Ohio (Dr. Trout Mr Desker, Mr Mucller)
and the Division of Environmental Health Laboratary Scicnces, Natiogal Center for Environmenta)
Healtn, Atlancs, Ga. (Dr Bemert, Dr Firkle), Ceaers for Diteage Canwol and Prevention.

Address correapondence to: Dauplad Troug, MD. MHS. NMOSH, 4676 Columbia Parkwrny, R-10.
Cinginnati, QH 45226,
1076-27520R:6003-02 708 3.00/0

Copyright @ by Americen College of Oczupstional and Environunental Medicing

n 1995 the National Institute for
Ocecupational Safety and Health
{(NIOSH) received an employee re-
quest for a health hazard evaluation
(HHE) concerning exposure to sec-
ond-hand (environmental) tabacco
smoke (ETS) amaog employess at a
casino in Atlante City, New Jersey.
In response to this request, NIOSH
performed a ficld study to cvaluete
the exposure of gaming fioor em-
ployees to ETS using both environ-
mental and biologic measures of ex-
posure.'

Enviranmental Toebacco Smoke

Occupatonal exposure to ETS is
recognized as an imporant public
health issue.>® NIOSH has deter-
mined that ETS poses an increased
risk of lung cancer, other lung dis-
ease. and possibly heant disease to
occupationally exposed workers and
racemmends eliminating or restrict-
ing tobacco use in the workplace.
Although many workplaces are
adopting policies that resoict smok-
ing, occupational cxposure w0 ETS
remains a concern among some of
the 1 1Q millien Americang whoa work
outside the home.>® Occupational
ETS exposures have not been evelu-
ated 10 the extent that home expo-
sures have,” In particular, there is
very linle informaticn available con-
cemning the exposure of casino cm-
ployees in the United States to ETS.

In this survey, vapar-phasc nico-
tine and respirable particulate were
monitored ag marker substances for
exposure to ETS. Vapor-phase nico-
line, which accounts for approxi-
mately 95% of nicotine in ETS, is
curtently a widely accepted marker
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for ETS exposure.™® One potential
drawback of vapor-phase nicotine is
that the physical properties of vapor-
phase nicatine on indeor sutfaces
can alter (increase or decrease) its
concenuation relative to other ETS
components.” Respirable paniculate
has also been used as 8 marker of
ETS, but it may be difficult 1a sepa-
rate the ETS-associated particulate
from that of ather indoor saurces,”™
The concentrations of thesa markers
in ETS are consistenty lower than
their respective occupational air-
bome exposure criteria. Which were
based primarily on acute effects. The
NIOSH Recommended Exposure
Limir (REL) and the American Con-
ference of Governmental Industrial
Hygienists' (ACGIH) threshold limit
value {TLV} for nicotine, used pri-
marily for exposure assessments in
agriculture, are 500 micrograms per
cubic meter of 2ir (pg/m?). angd are
not applicable in evaluations of ETS
exposure.'®'! A model used ta de-
rive a health-based standard for ETS
has shown that an eight-hour, time
weighted average exposure to 2.3
pg/m® of nicotine would correspond
ta 3 lung cancer deaths among
10,000 exposed over a warking lifc-
time.'> The US Department of La-
bor, Occupational Safety and Health
Adminjstration (OSHA) general in-
dustry permissible exposure {imit
(PEL) for respirable particulate not
campased of 8 substance that hag its
own PEL is 5000 pg/m® (the ACGIH
TLV is 3000 pg/m?® there is no
REL).!""'3 In contrast, the mean area
air nicotine concentrations reported
in ETS smdies of public buildings
have ranged from 0.7-37 pg/m”,
concemdrations in restaurants and
bars have ranged from 2.3-65.5 pg/
m*, and concentrations in gaming
parlors and betting shops have
ranged from 11-19 pg/m*’'* One
study found that the median air nic-
otine concentration was 8.6 ug/m” in
offices ar warksites that allowed
smoking.® Respirable paniculate
measurements have ranged up to 115
pe/m? in office buildings snd up 10
843 pg/m® in restaurants.’

Biologic monitoring of exposure
to ETS is most commonly conducted
by measuring cotinine in the serum
and/or urine of potentially-exposed
persons.’ #44-1% Carinine. which is
the major metabolite of nicotine, has
3 half-life of approximately 16-20
hours, reflecting exposure (o nicotine
from the previous one to fwo days.?
There are no NIOSH, ACGIH, or
OSHA criteria for cotinine in blood
or urine. Although studies reporting
cotlnine levels in non-smokers ex-
posed to ETS have been summa-
rized,'* differences in labotatory
methods sometimes make it difficult
o compare cotinine levels deter-
mined in different laboratories.'” A
study of more than 600 non-smokers
aitending a medical clinic found a
mean urine cotinine level of 8.8
ng/mL (range, 0-85), with increased
levels correlating with reported ex-
posures.'* Another study found a
mean urine cotinine level of 9.2
ng/mL among non-smokers exposed
to ETS at home or work.'® A recent
US populatian survey measuring se-
rum cotinine in over 2600 working
adults reported the following geo-
metric means by category: (1) no
reported ETS exposure: 0.132 ng/
mL; (2) reponed ETS exposure at
work: 0.318 npg/ml.; (3) reported
ETS exposure at home: 0.651 ng/
mL; and (4) rcpared ET8 exposurc
at home and work: 0.926 ng/mL.2

Although some foods, including
tea, lomatoes, potatoes,. ahd cauli-
flower. may contain nicotine in mes-
surable quantities and therefore have
been suggested as a source of cotin-
ine in the body.'® the amount of
cotinine in serum as a cesult of food
intake has been shown o be ex-
remely low relative 1o that resulting
from ETS exposure.”

Workplaca Deseription

The casino that was cvaluated was
constructed in 1979 and offers a
variety of gaming activities, includ-
ing slot machines. roulette, black-
jack, bacearat, craps. and poker. The
gaming floor has an area of 71,380
square feet (ft"); a separate poker

T-704 P.03/03 Jek-200
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area has an area of 8679 fi,* Gaming
activities are in operation 24 hours
per day, seven days a week. The
maximum occupancy of the casino is
9560 persons. The casino employs
approximately 800 persons who
work on the casino floor; approxi-
mately 330 are full-time dealers and
appraximately 180 are full-time
dealer supervisors. Specific game or
area ascignments for dealers and su-
pervisors were made at the stant of
asch chuft and changed daily {and
sometimes within a given work
shift). Other casino floor employees
include waitresses, cashiers. and se-
curiry personnel,

The heating, ventilating, and air-
conditioning systett was conZolled
by a Honeywell building manape-
ment system (Hodeywell Inc., Min-
neapohis, MN). There were 17 air
handling units, each rated wo supply
47.000 cubic feet per minute of con-
ditioned air. Assuming a maximum
casino capacity (9560 persons) and a
reported minimum 30% outdoor air
intake, an outside air rate of 25 cubic
feet per minute per person (cfnv
person) can be calculated. Althovgh
the ventilation system was not in-
spected, carhon dioxide {(CO,) mea-
surements (which ranged from 425
1o 850 paris per million) were con-
sistent with the calculared outdoor
air supply rates.

Tobacco smoking by customers is
permitted throughout the casino
floor: employees do not smoke while
on duty. Although some gaming ta-
bles are designated as non-smoking,
the non-smoking tables are gencrally
located adjacent to tables where
smoking is permitted. The employce
cafeteria has smoking and non-
smoking areas, but these areas are
not physically partitioned, and to-
bacen smoke is avident in the non-
smoking area. Employee lounges are
designated non-smoking areas.

Methods

The field study was performed in
March 1996 and comsisted of envi-
ronmenial and medical evaluations.
Employee representstives and man-

P.@83-4d8
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agement were notifiad in advance of
the NIOSH site visit, The sudy pop-
ulation consisted of dealers and su-
pervisors: there were 279 dealers and
supcrvisors, including both cmokears
and non-smokers, scheduled to work
the second shift (generally the busi-
est shift of the day) during the two
days of the evaluation {Thursday and
Friday nights). Dealers and supervi-
sors were chosen as the swdy popu-
Jation because these were the only
employees for whom adequate work
schedule information was available.
During the evening prior to the eval-
uation, NIOSH investigators were
present in the casino cafeteria to
distribute information sheets describ-
ing the HHE and to wlk to employ-
ees. Although the goal was (o contact
and explain the HHE 10 each of the
279 employees who were non-
smokers, the actual number of non-
smokers in the population and the
acfual number contacted is unknown.
Each non-smoking dealer and super-
visor contacted was asked to partici-
pate in the HHE on one of the rwa
nights (either Thursday or Friday
night). Manapement presence at the
time of employee recruitment and
employee concem ovcr management
disapproval of the evaluation was
likely an imponant factor ncgatively
affecting employee participation.
Participants were not paid.

Environmental \

Personal breathing 2one (PBZ)
and peneral area {stadonary) air sam-
ples far nicatine vapor were col-
lected by drawing air through
XAD-4 gorbent tubes (SKC® #226-
93; SKC Inc.. Eighty Four. PA) with
battery-powered SKC Pocker
Pumps® at air flow rates of 150
millilicers per minute {ml/emin) for
personal samples and 200 mLmin
for area samples. Sampling was con-
ducted for approximately eight
hours. The analyces for nicotine were
canducted in the NIOSH labaratory
using a modified version of Amed-
can Sociery for Testing and Materi-
als (ASTM) method D5075-90a,
Standard Test Method for Nicotine in

1704887422
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Indoor Air)'?®® The otal mass of
respirable particulate was collecied
according to NIOSH Method 0600
using pre-weighed polyvinyl chlo-
ride (PVC) filters installed in Dorr-
QOliver (Milford, CT) nylon cyelones
(which collect pariculates less than
ten microns in diameter).””?! Sam-
pling was conducted at a flow rate of
1.7 liters per minute (L/min) for
approximately eight hours, Nine area
samples were collected at the center
1ables in vanous gaming pits (loca.
tions in the casino gaming area are
referred (o as pits). Instantaneous
measurements of CO, cancentrations
were ablalned using a Gas Tech
Model RI-411A Portable (direct
reading) CQ, monltor {Qas Tech
Inc., Newark, CA). CO, measure-
ments were obiained at various Inter-
vals and locations throughout the
building.

Madlcal

The medical evaluation included 2
self-administered questionnaire and
bislogic monitpring for exposuee to
cigarentz smoke. After giving in-
formed consent and confirming that
they did not currently use tobacco
producte. emplayees filled out a
quesdonnaire that included questions
on work history, whageo use history.
and expasure o ETS. Participants
were asked 10 estimata tha amount of
tdme (hours/minutes) that they were
exposed to ETS on the day of the
evajuation and for the four previous
days. The work practices and activi-
ties of all participants were observed
by NIOSH personnel during the
caurse of the evaluation.

Pra- and post-shift dlood and urine
specimens were ¢ollected from each
participant, ALl samples were blind-
coded and sent to the National Cen-
ter for Environmental Health, Divi-
sion of Environmental Health
Laboratory Sciences. Serum ¢otinine
was determined for each serum sam-
ple in duplicate by high-performance
liquid chromatography/atmaspheric-
pressure chemical ionization tandem
mass Spectrometry (LC APCI MS/
M3) according to a standard proto-

col.? This method has been shown to
be a specific and sensitive method
for cotinine messurements.”> The
limit of detection (LOD) was 0.050
ng/mL. The mean of two determina-
tions is téported as the final resul: for
all individual samples.

Urine cotinine analyses were madc
by using a similar LC tandem mass
spectrometric procedure with the
same LOD. However, for these sam.
ples, a preliminary hydrolysis of the
coinine glucuronides was camied
out. Thus the urine cotinine results
are the total {free cofinine + cotinine
glucuronide) levels in the sampie.
The mean of rwo determinations is
reporied as the final result for all
individunl samples. Hoth gerum and
urine cotimine values are reported in
units of ng/mL.?*2% Four samples of
both serum and unne from each
night of testing were split and sent to
the laboretory as additional samples
not identifled as duplicatcs. Analysis
of these samples indicated an overall
method ceefficient of varadon of
2% {or both the serum and urine
assays in this study.

For the two sample 5 tests and
correlations, serum and urine cotin-
ine levels were log-transformed be-
cause of the skewaess in their distri-
hutions. Statistical analyses were
performed wsing Epi Info, Versios
6% and SASY A P valuc = 0.05
was considered statistically signifi-
cant.

Hasuits

Environmeantal

Eighteen PBZ samples for nicotine
aad tcn area samples each for nico-
tine vapor and respirabie dust were
collected. PBZ micotine exposures
for the Thursday evening monitaring
ranged from 6-12 pp/m* (geametric
mean, 8 u.gjm’), expressed a8 lime-
weighted averages {TWAs)., The
highest PBZ sample concentration
(12 pg/m*) was from a dealer work-
iog a poker game. Area TWA air
concentatians (range, 6-12 pg/m:’
geometric mean, & p.g,lrn’) were sim-
ilar 10 the PBZ sample concentra-
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game. TWA area mir concentrations
TABLE 1 on Friday ranged from 8-16 ug/m>
Serum and Urine Cotinine and Nicotine Air Sampling Resita Among Casino ! W
Empioyees Reporing Exposure to Tobacca Smoke at Work Only (geom_emc mean, _11 pg/m). fI'he
Sarum (ng/mL) Urine (na/mL) ™wo h:ghgsl area air concentrafions
PRz’ —rem —_— on each night were at poker registra-
Participant Nicotine  Pra-Shit  Poat-Shift  Pre-8hit  Post-Shth tion and the poker tables. On bath
__Ne. Job* [pg/m"  Cotlnine  Cotinine  Cotinine  Cotinlne evenings, area air concentrations of
;’ g N:! f:; f‘gg ‘g? ) ‘g: . tespirable dust ranged from non-
a D 10 1.58 292 187 a9 detecred (detecton Limit. 2030 g/
4 S 8 0.885 1.36 21 28.4 m’} o 90 pg/m*, CO, concentrations
a s NA 1.07 1.21 5.76 20.7 ranged from 425-650 ppm (geomet-
8 o NA 0.967 132 237 26.7 fic mean. 527 ppm) on Thursday and
? s NA 2.8¢ 2.81 51.4 50.5 from 475-850 ppm (geometric
8 s 10 114 1.85 273 359 )
9 D 15 0.23 270 7,83 55.0 mean, 597 ppm) on Friday. Outdoor
10 0 12 0.768 154 18.4 2.8 CO, measyrements ranged from
1 s 4 115 1.41 37.0 43.2 275-300 ppm.
12 D G| 2.19 2.87 449 52.8 .
13 D 14 1.5 1.96 as.g 51.2 Medical
1 0 NA zes  am  1ss  ng Twenty-nine persons (10% of the
16 s NA 0.659 0817 230 24.1 total number of dealers and supervi-
17 D NA 1.16 1.42 21.2 333 sors (279] ar work during the evalu-

ation) participated in the evaluation.
including 18 dealers and 11 supervi-
sors. Of the 29 participants, 11
(38%) were supervisors; among the
total number of full-time dealers and
supervisors employed for all shifts ar
the casino, 180 (35%) were supervi-
sors. Twenty of the 25 were men; the
average age of all participants was

* Job tittes: D, dealer; S, supervisor.
! Parsanal breathing 2one =ampling far nicotine vapar (lime-weightad average).

* Soma ar all af workshift on day of samgling was apert &t non-smaoking tahla.
Y NA, tast not parformad. ‘

TABLE 2
Serum end Urine Cotinine and Nicotine Air Sampling Rasul:s Among Casino
Emplaysas Reporting Exposurs to Tobacco Smoke at Work and Outslda of

Work 37 years (range, 21-53). No pardci-
pa2 Serum (ng/mL) Urine (na/mL) pants reported current tobacco use;

Panicipant Nicotine' Pre-8hitt Post-SAIt  Pro-Shit  Post-Shift 15 reported having never smoked
No, Job®  (up/m™  Cotinine  Cotinlne  Oatlnine  Cotinine cigarenes, 13 reported having their

P P g NAT NA 76 54.0 last cigarette more than 1 year prior

z s a 0.9z8 1.47 16.2 236 to the evaluation. and one reported

3 D a 272 2.56 21.2 45.3 smoking a last cigarette two weeks

p o [ L o A prior to the evaluation. Seventezn

g 5 8 130 1.57 14 7.1 (59%) of the participants reported no

? 5 NA 424 252 61.1 0.3 exposure to ETS oumside the work-

8 D 10 1.37 1.7 204 338 place over the four days prior to the

8 o A 138 118 23 25.3 evaluation. All participants provided

1 g A :";g gg 1;-33 g:; pre- 2nd post-shift urine samples; 28

12 s NA 8.516 0.050 254 187 provided pre- and post-shift bloed

samples. All participants were ob-
served (o perform their usual work
duties during the course of the study. -
Individual s¢rum and urine cotn-
ine levels, with the comresponding
PRZ nicotine conceptrations (when
available). are presented in Tables |
{for employees reporting expostire to

* Job titlea: D, dealer; §, suparvisar,

" Parsonal breathing zane sampling for nicstine vaper (ima-weighted average).
= NA, toat not porfarmad,

¥ Soms or &l of workshit on aay of sampling waa spard at non-smaking lable.

" Basad an high catining levels, thig partlaipant was detarmined to be an active smokar:
results ara sxcludeo from aif analyses.

tions. For the Friday evening moni-
toring, the PBZ cancentrations were
slightly higher than those of Thurs-
day evening, ranging from 4-15

pg/m® as TWAs (geometric mean,
10 wg/m;* P = 0.11). The highest
PBZ exposure (1S ng/m?) was again
found on a dealer working a poker

ETS at work only) and 2 (for em-
ployces reporting exposure to BTS at
work and outside of work). Ove par-
ticipant (No. 8) was found to have
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TABLE 3 shift) and (.85 (post-shift) ng/mL.,

Summary of Sarum and Urine Cotining Measurements of Casino Employaas®

Fra-anm Catlnina

GM® in ng/ml Post-Bhitt Cotinine P Value
Paramotar {asp)p aM n ng/ml (GBD) {Palred t Tost)
Sanim 134 (1.9) 1.85 (1.4} <0.m
Urine 230(22) 313 (2.0} <01
* GM, geometric maan: GSD, goomatric standard devlatian,
colinine levels approximately 100  {geometric mean, 1.77 ng/mL).

times the levels of all other portici-
pants and above the |5 ng/mL serum
level used ay an indicator of active
smoking”; this person was therefore
considered 1o be an aclive smoker,
and the corresponding results were
exctuded from all analyses. The geo-
metric means and standard devia-
tions are presented in Teble 3.

Post-shift cotinine levels for bath
serum (P < 0.01) and urine (P <
0.01) were significantly greater than
pre-shift levels. Pre-shift serum and
urine cotinine values were correlated
with each other {r = 0,63, P < 0.01),
as were post-shift serum and urine
cotinine values (r = 0.58, P < 0.01).
For workets who had PBZ air sam-
pling performed during their shift,
there ware pogitive carrelatinng (not
statistically sigaificant} between
post-ahift saerum cotinine aad the car-
responding air ricoline concentration
(r = 0.43, # = 0.1) and post-shift
urine cotinine and the comresponding
air nicotine concentration (ry= 0.0,
P = 0.86). The correlation between
the cross-shift change It serum coti-
nine concentration and the PRZ air
nicotine concentration was also not
statistically significant {r = 045,
P = 0.08). There were no statist-
cally-significant differences between
dealers and supervisors with respect
to post-shift serum and urine catinine
levels.

Four persons worked all or part of
their shift at non-smoking tables (see
Tables 1 and 2). The post-shift serum
cotinine concentrations of these four
individuais (geometric mean, 2.4
ng/mL) were higher than the corre-
sponding colining ¢oncentrations of
those who worked 2t smoking tables

However, those four individuals
working ar non-smeoking tables be-
gan the shift with ugher serum coti-
ning concentrations as well (geomet-
ric means, 2.30 ng/mL versus 1.22
ng/mi).

There was no significant differ-
ence in the mean post-shifi serum
cotinine vatues berween those repon-
ing ETS expasure at work only (Ta-
ble 1-17 participants, geometric
mean, 1.82 ng/ml.) and those repor-
ing ETS exposure at home and work
{Table 2-10 participants, geometric
mean, 1.91 ng/mL). There were no
statistically significant relationships
berween cotinine levels and hours of
reparted expasure o ETS (both oc-
cupational and non-occupational, as
reparted in the questionnaire) on the
day the sample was taken (r = .09
[post-shift serum cotininel: r = .18
[posi-shift urine cotinine]; mean ex-
posure, 7 hours: range. 2-10 hours)
or far hours of reported exposure to
ETS on the day of collection and two
days prior to the collection (r =
—.18 [post-shift serumn codnine); » =
—.23 [post-shift urine cotinine],
mean expoature, (7.6 hours: rangs,

6.5-24 hours).

Discussion and Conclusions

This evajuation demonstrates that
a small sample of employees work-
ing In the gaming area of a large
casino have greater ETS exposure
than a tepresentative sample of the
US population, as measured in the
Third National Health and Nuuition
Examination Survey (NHANES
T0).* The geometric mean serum co-
unine Ievels of the casino employees
in our evaluation were |.34 (pre.

Thesc levels ars substantially higher
than the geometric mean of 0.65
ng/ml. for those participants of
NHANES I[Ti reporting exposure to
ETS at work and the geomctri¢ mean
of 0.93 ng/mL for those repomning
exposure lo ETS at both home and
work, A strength of our evaluation is
that our laborstory analysis for se-
rum cotinine was identical to that
performed in the NHANES study,
making such a comparison valid. The
urine cotinine values in our evalua-
tion are more difficult to compare
with those in other studies since most
methods for detefmuning urine coti-
nine measure only free cotiuine,
whereas the method used in this
study measured both free cotinine
and cotinine glucuronide and can
yicld significantly higher values.

Five participants had a decrease in
serumn cotinine level from pre-shift to
posi-shift. None of thess participants
hzd 2 serum catinine level less than
1.16 og/mL., and four of the fiva had
serum cotinine levels greater than 2.5
ng/mal in both their pro- and post-
shift samples. Since individual expo-
sure might be expected to vary from
day to day within the workplace, it is
conceivable that those whose coun-
ine levels declined slightly during
the shift included people who—
although exposed during the shift—
were less exposed than on the previ-
ous day(s) and thus had somewhat
lower serum cotinioe levels at the
end of their shifts than a1 the begin-
ning. Three of these five participants
reparted expasure 10 ETS putside the
workplace.

The airbarme levels of nicotiae and
respirable particutlates found in our
evalvation ara similar to those mea.

sured in other nea-industrial indoor
environment.57' Our evaluation of

the ventiladon system at this casino
suggested that it would meer the
American Society of Heating, Re-
frigeration, and Air-conditioning En-
gineers’ (ASHRAE) recommended
outside air ventilation rate for casi-
nos of 30 cfm/person, except under
conditions of roaximal occupancy
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and extreme outdoor weather condi-
tions (when the ventilation race was
estimated 1o be 25 cfm/person [see
“Workplace Description']). This is a
greater ventilation rate than what is
generally found .in office spaces,
where ASHRAE recommends 20
efm/person.?® The CO, levels mea-
sured during our evaluation (geomel-
ric means, 527 and $37 ppm on the
two days), which are well below the
levels of 800-1000 ppm (levels used
o indicate adequacy of fresh air
intake),? suggest that adequate
outside air was being provided (o the
casino floor at the lime of our eval-
uation. Qur evaluation indicates that
providing adequate ventilation in the
workplace can help dilute air con-
taminants, including nicotine. Al-
though thers were anecdolal reports
of an increased ventilation rate dur-
ing the survey, it is nat possible from
the data we collected to accurately
predict what affect this, or changes in
ather variables (such as occupancy
rates) would have on measured lev.
els of catinire.

Based on both air and biological
monitaring, employees working ar
the “non-smoking” tables did nat
have decraased exposure o ETS.
compared with those working at
smoking tablas. This finding 18 not
surprising since these nom-smoking
tables were genorally locawed directly
adjacent to other tables where smok-
ing was allowed. Genaralized, expo-
sure to ETS appears to occur
throughout the gaming afca, suggest-
ing that other groups of casino em-
playees not participating in this eval-
uation, such as waitresses, cashiers,
and security personnel, are likely
exposaed to ETS at levels similar to
the dealers and supervisors.

Similar post-shift serum cotinine
values from employees reporting ex-
posure to ETS at work only, com-
pared with those reporting exposure
both at home and at work. suggest
that the ETS exposure among the
group of participanis is primarily
work-rclated. This finding supports
the findings of others wha have dem-
onstrated that occupational ETS ex-

posure is comparsble to domestic
ETS exposure (which is the setting In
which epidemiological evidence has
demonstrated the adverse effects of
ETS).

In this small study we found pos-
itive, but not sutistically significant,
correlations between PBZ air nico-
tine concentration and both post-shift
serum cotinine and cross-shift
change in cerum cotinine. The dura-
tion of ETS exposure reported in the
questionnaires was not significantly
correlated with serum or unne cofi-
nine concentretrons. This could be
due to a number of factors, including
the small number of petsons evaly-
ated, the relatively narrow range of
cotinine levels, and the narrow tange
of hourg of reported ETS exposure.
Although the range of cotinine levels
was narmow, the levels were high.
compared with non-smokers in
NHANES [T who reported exposurce
to ETS at home and work.

A limitation of thig study is that
the percentage of the 279 dealers and
suporvisors working during the time
of our evaluation wha were nopn-
smokers (and thus eligible to take
part in the evalvation) is unknown;
therefore the participation rate for
our evaluation i$ unknown. Factors
thar likely affected the partltipadon
rate include aclive discouragement
of employee participation by casino
management, insufficient employee
notification regarding the HHE, and
concern over medical testing. Al
though we were not able to gather
demographic or other information
sbout non-pamicipants, we have no
reascn to beliave our pasicipants
diffcred from non-paricipants in any
way that would have affected poten-
tial exposure jo ETS at the work-
placc. For cxample, the wide age
range of participants (21-53 years)
and the fact that dealers and supervi-
sors took part in aumbers proportion-
ate to the number of dealers and
supervisors ¢mployed at the casino,
suggests that z répresentative mix of

employees took part in our evalua-
tion.

T-704 P.O7/08 Joh=200
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There zre more than 300,000 per-
sans cmployed in approximataly 450
large casinos inh the United Siates
{pérsonal communication, American
Gaming Association, October 1997);
this flgure does not include 2 poten-
tially larger number of persons em-
ployed in smailer casino or gaming
operations, as weil as persons em-
ployed in casino or gaming opera-
tions operated on Native Ametican
property. The study described here
pravides the first quantitative data
describing exposure to ETS among 2
small sample of warkers 1o this in-
dustry. Further study is neaded to
determine how generalizable the ex-
posures observed in this study are to
the gaming industry as a whole. In
the meantime, NIOSH recommends
that workers not be involuntarily ex-
posed to tobacco smoke.* The best
method for controlling worker expo-
sure o ETS is to eliminate tobacco
usc from the workplace and to im-
plemen! a smoking cessaflion pro-
gram for cmployeea. The “non-
smoking™ rtables. as currently
situated, 4ld nat measurably decrease
employes exposure to ETS. Unal
tobacco use can be completely elim-
inated. employers should make ef-
forts to protect employees from ETS
by isolating areas where smoking is
permirted. Separate smoking areas
with dedicated véntilalion are a
means (o accomplish this. Restricting
smoking to the outdoors (away fram
building eomances and air intakes) is
another method to protect employees
from ETS.
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ENVIRONMENTAL TOBACCO SMOKE

by Ross C. Brownson

Department of Community Health and Prevention Research Center, .-
School of Public Health, Saint Louis University

EXECUTIVE SUMRY

Exposure to environmental tobacco smoke

(ETS) should be regulated for five major

reasomns.

e ETS causes acute and chronic diseases in
otherwise healthy nonsmokers;

e the majority of the public experiences
annoyance and discomfort from ETS
exposure and views ETS as a health hazard;

* most nonsmokers do not take personal
action to avoid exposure to ETS when
smokers light up in their vicinity;

¢ employers may realize lower maintenance
and repair costs, insurance costs, and
higher nonsmoker productivity when
smoking is prohibited in the workplace;
and

e restricting smoking in public settings
increases the likelihood that smokers in
these settings smoke fewer cigarettes or
quit smoking entirely.

There are three major policy options available
to address ETS exposure:

o Dolicies that allow designated smoking
areas

e DPolicies that allow smoking only in
separately ventilated areas

» Policies requiring a complete smoking ban

Among these options, total smoking bans are
the most efficient and effective in reducing
ETS exposure on a population basis.

Presently, five major pieces of legislation are
pending before the US Congress. Four of
these have the following common features:

e The Administrator of the OSHA is given
authority to establish standards for
separately ventilated smoking areas

¢ Smoking is prohibited or limited to
separately ventilated areas in
worksites in the United States

e DPosting of a clear and prominent notice of
smoking prohibition is required

e Some form of an enforcement mechanism
is put.in place

Additional implementation and enforcement
issues should be taken into account, including:

e The need to ensure no preemption of
stronger state and Jlocal laws and
regulations addressing ETS exposure

o Enforcement mechanisms that include
both federal, state, and local components

e Methods to encourage educational efforts
from existing state and local tobacco
control coalitions

ENVIRONMENTAL TOBACCO SMOKE
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by Ross C. Brownson

Department of Community Health and Prevention Research Center,
School of Public Health, Saint Louis University'

INTRODUCTION

Over the past two decades, the health
hazards resulting from exposure to
environmental tobacco smoke (ETS) have
been increasingly recognized. Among the
best-established of these health effects are
lung cancer in healthy adult nonsmokers and
childhood disorders such as respiratory tract
ailments’. ETS is a complex mixture of
nearly 5,000 chemical compounds, including
43 chemicals that are known human or
animal carcinogens’.

In 1986, the US Surgeon General and
the National Academy of Sciences reached
similar  conclusions  regarding  the
relationship between ETS and lung cancer:
ETS is a cause of lung cancer in healthy
nonsmokers®. Presently, there are 37 studies
on the relationship between ETS exposure
and lung cancer in nonsmokers. The most
recent meta-analysis of these studies showed
a statstically significant excess risk of 24%
among nonsmokers who lived with a
smoker’.

Strong evidence has shown that
children who are exposed to ETS in their
home environment are at considerably
higher risk for acute lower respiratory tract
illnesses.® Data also are supportive of a causal
relationship between ETS exposure and
middle-ear disease, including acute otitis
media and persistent middie-ear effusion. In

addition, there is considerable evidence that.

ETS is a cause of heart disease in
nonsmokers, with nonsmokers’ exposure
resulting in an approximate 30% increase in

heart disease risk.” ETS may account for as
many as 62,000 annual ischemic heart disease
deaths in the United States.

As scientific knowledge of the health
risks due to ETS exposure has increased,
public understanding of such risks also has
increased.  For example, studies among
diverse populations indicate that the public is
well aware of the health hazards of ETS
exposure. There have been substantial
changes in attitudes toward ETS since the
1970s. In a 1978 Roper Organization survey,
58% of respondents considered ETS
hazardous.” In contrast, a 1993 survey found
that 72% of Americans believed that ETS
causes cancer and other serious diseases in
nonsmokers'. Included in the change in
public attitudes toward ETS is the re-framing
of smoking as a wider public health and
social issue beyond a personal behavior.
Public policies to eliminate ETS exposure
have similarly increased in frequency and
scope over the past decade—perhaps more
than any other tobacco control policy, clean

- indoor air laws have benefited nonsmokers

in their day-1o-day lives.

Numerous studies have shown
substantial levels of exposure to ETS among
the US population. Several investigators
have examined employees’ exposure to ETS
in the workplace, some of whom have used
the biochemical marker cotinine to validate
exposure. In a review of existing studies'’,
wide variation was noted 1mn ETS
concentrations by location, measured by
mean levels of nicotine in the ambient air of
offices (4.1 pg/m’), restaurants (6.5 pg/m’),
bars (19.7 ug/m’), and residences (4.3 pg/m’)

ENVIRONMENTAL TOBACCO SMOKE



with at least one smoker. Other studies have
examined exposure on a population-wide
basis. US data have shown that 37% of adult
non-tobacco users lived in a home with at
least one smoker or reported ETS exposure
at work.” Among non-tobacco users, 88%
had detectable serum cotinine levels,
indicating widespread exposure to ETS in the
US population.” In a recent study of US
indoor workers, 46% reported their worksite
did not permit smoking in any public or
common areas (a total smokefree policy), yet
the majority of blue collar and service
workers were not adequately protected from
ETS exposure.*

The major source of exposure to ETS
among young children is from smoking by
parents in the home. One national study,
based on 5,300 interviews, found that
approximately 49% of children ages 5 years
and younger were exposed to ETS in the
home.” Recent data show that among US
children, aged 2 months to 11 years, 43%
lived in a home with at least one smoker."
For more than a quarter of the children, ETS
exposure begins before birth.”

Californta  data  indicate  that
nonsmokers employed in workplaces with
no policy or a policy not covering the
workplace were eight times more likely to be
. exposed to ETS than those employed in
smokefree workplaces. Among subgroups,
younger persons, males, Hispanics, and
persons with less than a high school
education have shown higher workplace
exposure to ETS.”

The primary purposes of this review
are to describe: 1} approaches and
effectiveness of policies to reduce exposure to
ETS, 2) the merits of specific legislative
proposals before the US Congress, and 3)
enforcement issues related to these proposals.

HEALTH SCIENCE ANALYSIS PROJECT

DESCRIPTION

Governmental efforts to regulate
exposure to ETS have occurred at the federal,
state, and local levels. To date, most of the
activity to restrict "public smoking has
occurred at the state and local levels.

Overview of Governmental Actions

Federal. Presently, the most notable
federal regulation of ETS is the ban on
smoking on domestic airline flights. The ban
was first enacted in 1988 as a ban on smoking
on flights of two hours or less and was
renewed in 1989 as a six-hour ban. Other
federal actions have included bans on
smoking in federal office buildings, the ban
on smoking in the White House, and bans
on smoking in childcare facilities that receive
federal funds. The Occupational Safery and
Health  Administration  (OSHA)  has
proposed regulations that would either
prohibit smoking or limit it to separately
ventilated areas.”

State.  Forty-eight states and the
District of Columbia require smokefree
indoor air to some degree or in some public
places, although these restrictions vary
widely from limited restrictions on public
transportation to comprehensive restrictions
in workplaces and public places. Among
state clean tndoor air laws and amendments,
workplace restrictions have consistently been
more common than restaurant regulations.
In 18 states, the tobacco industry has
successfully countered clean indoor air
efforts by supporting ‘passage of
“preemptive” state laws that prohibit local

_ jurisdictions from enacting restrictions more
stringent than the state law. The trend in

tobacco industry-supported preemption laws
has accelerated dramatically in the past
several years. These preemption laws are
detrimental to the health of the public.”!



Local. Clean indoor air ordinances at
the local level first appeared in the early
1970s. Following release of the 1986 Surgeon
General’s report, the rate of passage of local
ordinances accelerated. By 1988, nearly 400
local ordinances to restrict smoking had been
enacted throughout the United States.”? The
trend toward smoke-free local ordinances has
accelerated since 1990, although since 1996
this trend has leveled. Currently, there are
over 800 local ordinances that restrict public

smoking. Among existing local ordinances,,

enforcement is addressed through a variety of
agencies including health departments or
boards of health (50.8%); city managers
(29.0%); police and sheriffs’ departments
(4.7%); environmental health agencies (1.8%);
fire departments (1.8%); and an assortment of
other agencies (11.9%). Comprehensive data
are currently lacking on the relative
effectiveness of  various enforcement
mechanisms. However, it appears that self-
enforced no-smoking laws are generally
effective.”

Policy Options

Policies that allow designated smoking
areas. Designated smoking sections within a
restaurant, workplace, or other public place
have often been used as a method to address
ETS exposure. In restaurants, for example,
these designated smoking areas are often part
of the same room as nonsmoking areas.
When there 1s no physical separation of
smokers and nonsmokers, ETS rapidly
diffuses throughout the room resulting in
substantial exposure among nonsmokers.”
Other attempts have been made to establish
smoking areas in physically separated rooms
on the same ventilation system. The notion

underlying this approach is that the air °

volume of the building and the associated
“dilution factor” will reduce ETS exposures
to acceptable levels. Unfortunately,
approximately one million square feet of

building area per smoker is required to
achieve minimal, acceptable exposure levels
among nonsmokers.” Recirculation of ETS
in ‘central ventilation systems results in
unacceptably high levels of exposure.

Policies that allow smoking only in
separately ventilated areas. In some cases,
designated smoking areas . have been .
established in rooms with separate
ventilation systems. In order to avoid
“backstreaming” of ETS, these rooms must
maintain an adequate amount of negative air
pressure with respect to nonsmoking areas.
When these conditions are met and
designated smoking areas do not leak, these
provide adequate protection for nonsmokers.
However, there are two concerns with these
smoking areas. First, there is preliminary
evidence that designated smoking areas may
increase risk of lung cancer among smokers.*
And second, installation of separately
ventilated smoking lounges 1s extremely
costly. '

Policies requiring a complete smoking-
ban. Complete bans on smoking in buildings
have become increasingly popular in recent
years and are the only way to completely
eliminate ETS exposure among nonsmokers.
Workplace smoking bans have been effective
in reducing nonsmokers’ exposure to ETS. A
recent study of 25 Massachusetts workplaces
“found a strong correlation between
distributions of nicotine concentrations and
smoking  policies. Median  nicotine
concentrations varied from 8.6 ug/m’ in
open offices that allowed smoking, to 1.3
pg/m’ in workplaces that restricted smoking,
to 0.3 ug/m’ in sites that banned smoking. It
has been estimated that these concentrations

_ would need to be reduced to 0.0075 pg/m’ in

order to correspond to a minimal risk from

ETS*
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Effectiveness of smoking  bans.
Effectiveness of smoking bans has been
measured by the perceived air quality in the
. workplace following a smoking ban and by
active measurement of nicotine vapor. In
studying the effects of a smoking ban in the
Johns Hopkins Medical Institutions, nicotine
vapor concentrations declined in all areas
except restrooms at 1 to 8 months following

the ban. In most areas, nicotine
concentrations were below the detectable
level of 0.24 ug/m*?

Workplace smoking bans have been
shown to decrease smoking intensity and
prevalence among affected employees.
Numerous studies of these effects have been
conducted in  health care settings,
government agencies, insurance companies,
telecommunication companies, and among
random samples of the working population.
Most of the hospital- and HMO-based studies
show a decrease in the average number of
cigarettes smoked per day. In addition,
several of the hospital studies show
significant declines in the overall prevalence
of smoking among employees with 6 to 20
months follow-up® Studies of smoking
behavior in other industries have shown
similar results, with most studies showing
lower daily consumption and/or reduced
overall smoking prevalence at 6 to 20 months
after the smoking ban. '

Numerous studies have shown that
the vast majority of nonsmokers and
smokers favor restrictions on smoking in
public places.” In studies of hospital smoking
bans, patients, employees, and physicians
overwhelmingly support the policy.

Costs and Benefits of Workplace Smoking
Bans '

There also are likely cost savings to
employers by implementing smoke-free
workplace policies. Such savings include
those associated with fire risk, damage to

HEALTH SCIENCE ANALYSIS PROJECT

property and furnishings, cleaning costs,
workers’ compensation, disability, accidents,
life insurance, absenteeism, productivity
loses, and occupational risks related to
synergism with other risk factors such as
asbestos.”? In a.recent report on the saving
associated with a nationwide, comprehensive
clean indoor air, the US EPA estimated such
a law would save $4 billion to $8 billion per
year in operational and maintenance costs of
buildings.» The EPA analysis concluded
that a national ban on smoking in the
workplace would be a highly cost-beneficial
social investment, with benefits exceeding
costs by $39 to $72 billion per year.™

EVALUATION

This section briefly describes the merits and
limitations of five major pieces of legislation
currently before the US Congress. Each of
the bills included several similarities—most
importantly four of these ban smoking in
most worksites in the United States. In
addition, -there are important differences
between the bills in. the extensiveness of
regulation and in enforcement approaches.

S. 1414 - The Universal Tobacco Settlement
Act

S. 1414 would ban smoking or restrict it to
separately ventilated smoking areas in most
public buildings and worksites. It includes
several important exclusions that are
outlined below.

The merits'of S. 1414:

e A total smoking ban is permitted in
affected areas. .

e The Administrator of OSHA is given
authority to establish standards for
separately ventilated smoking areas.
General specifications for these areas
specify that air must be direaly



exhausted to the outside and that negative
pressure must be maintained in the
smoking areas.

s Posting of a clear and prominent notice
of smoking prohibition is required. -

e Actions related to violations of the act
can be brought by any aggrieved person,
state or local government agency, or by
the Administrator of OSHA. In any US
district court, civil penalties of up to
$5,000 per day of violation may be levied.

* State and local laws are not preempted
from enacting stronger protections from
ETS.

Limitations of S. 1414:

o Excluded from these standards are
restaurants (other than fast food
restaurants), bars, casinos, bingo parlors,
prisons, and businesses whose primary
function is tobacco product sales. Lack
of regulation of these locations would
result in substantial ETS exposure in the
population.

o Smokefree policies for schools, school
grounds, and child care providers are not
specifically outlined.

o Although action can be brought for
violations as outlined above, these must
be acted on through US District Courts.
With extensive backlogs in many of these
courts, 1t is unlikely that complaints
could be handled on an expeditious time
line.

S. 1492 - The Healthy and Smokefree
Children Act

S. 1492 would ban smoking or restrict 1t to
separately ventilated smoking areas in most
public buildings and worksites. It includes
several exclusions that are outlined below.

The merits of S. 1492:

A total smoking ban is permitted in
affected areas.

e The Administrator of OSHA is given

authority to establish standards for
separately vertilated smoking areas.
General - specifications for these areas
would require that air must be directly
exhausted to the outside and that negative
pressure must be maintained in the
smoking areas.

¢ All types of tobacco use are prohibited
for schools, school grounds, and non-
home based child care providers.

e All types of tobacco use are prohibited
on public transportation, including bus,
rail, aircraft, or boat.

o Posting of a clear and prominent notice
of smoking prohibition is required.

o State and local laws are not preempted

from enacting stronger protections from
ETS.

Limitations of S. 1492:

¢ Excluded from these standards are bars,
tobacco merchants, hotel guest rooms, or
prisons. .

o Enforcement ‘of the provisions of this
title is delegated to the states with little
detail on how this enforcement is carried
out. If a state does not carry out
effective enforcement funds under title
XXVIII of the Public Health Service Act
are put in jeopardy.

S. 1530 - The PROTECT Act

S. 1530 would ban smoking or restrict it to
separately ventilated smoking areas in most
public buildings and worksites. It includes
several important exclusions that are
outlined below. '

The merits of S. 1530:
* A total smoking ban is permitted in
affected areas.
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¢ The Administrator of the OSHA is given
authority to establish standards for
separately ventilated smoking areas.
General specifications for these areas
specify that air must be directly
exhausted to the outside and that negative
pressure must be maintained in the
smoking areas.

o All types of tobacco use are prohibited
for schools, school grounds, and non-
home based child care providers.

» Posting of a clear and prominent notice
of smoking prohibition is required.

o State and local laws are not preempted
from enacting stronger protections from

ETS.

Limitations of S. 1530;

» Excluded from these standards are bars,
casinos, bingo parlors, businesses whose
primary function is tobacco product
sales, and restaurants with indoor seating
capacities of 50 or fewer individuals.
Excluding these types of worksites and
public places would thousands of
individuals at substantial risk of ETS
exposure.

¢ Enforcement of the provisions of this
title is delegated to the states with little
detail on how this enforcement is carried
out. Within 6 months of the enactment
of this act, the Administrator of OSHA
15 called upon to promulgate regulations
specifying how enforcement will be
carried out. -

S. 1638 - The Healthy Kids Act

S. 1638 would ban smoking or restrict it to
separately ventilated smoking areas in most
public buildings and worksites. It amends
the OSHA Act of 1970 and includes several
important exclusions that are outlined
below. ‘

HEALTH SCIENCE ANALYSIS PROJECT

The merits of S. 1638:

e A total smoking ban is permitted in
affected areas. ' ' .

o Specifications are to be established by the
Secretary of Labor, in Consultation with -
the Administrator of the Environmental
Protection Agency. General
specifications for these areas require that
air must be directly exhausted to the
outside and that negative pressure must
be maintained in the smoking areas.

e Posting of a clear and prominent notice
of smoking prohibition is required.

o Schools and other (facilities serving
children are specifically required to adopt
and implement smoke-free policies.

o State and local laws are not preempted
from enacting stronger protections from

ETS.

Limitations of S. 1638:

o Excluded from these standards are
restaurants that seat fewer than 50
individuals (other than fast food
restaurants), bars, casinos, bingo parlors,
hotel guest rooms, prisons, and businesses
whose primary function is tobacco
product sales. Lack of regulation of these
locations would result in substantial ETS
exposure in the population.

o Enforcement may be diffuse since states
are required to enforce the provisions of
this legislation. States that fail to meet
enforcement standards become ineligible
to receive funds under the Healthy Kids
Act. '

S. 1648 - The PAST Act

S. 1648 has a very brief mention of measures
to reduce ETS exposure. The bill simply
amends the OSHA Act of 1970 by adding
the following:



“Not later than 12 months after the date
of enactment of this subsection, the
Secretary shall promulgate a final
standard on indoor air quality in indoor
work environments in accordance with
subsection (b).  Such standard shall
include provisions addressing control of
environmental tobacco smoke in both
industrial and nonlndustnal indoor or
enclosed worksites.”

Limitation of S. 1648:

o This legislation depends entirely on
OSHA to promulgate and carry out
restrictions on smoking in worksites.
This is a severe limitation and many more
details are needed.

Overall Implementation and Enforcement
Issues

It is also important to note that at
least four  bills specifically prohibit
preemption of stronger laws and regulations
at the state and local level.  Specific

detrimental effects of preemption have been -

noted:® 1) elimination of local control of
public health policy; 2) establishment of
weak public health standards that can never
be strengthened; 3) elimination of
community-based tobacco control
interventions; and 4} division of tobacco
control coalitions. Despite the anti-
preemptive language in each bill, the
establishment of federal law, especially
OSHA regulation, may result in de facto
preemption in some areas. In addition, unless
the OSHA Act is amended, OSHA standards
may preempt local worksite policies. All bills
except the Kennedy bill would not override
existing premptive state legislation. The
policies that allow -smoking only in
separately ventilated areas will create a
myriad of monitoring and compliance issues,
making a total smoking ban preferable.

Earlier public health experience has
shown that many laws and regulations
related to ETS are self-enforcing. However,
violations will occur and the optimal method
for dealing with these infractions should be
determined. One viable approach to
evaluation may be a “mixed” approach in
which certain powers rely with OSHA and

‘others are delegated to state and local public

health agencies (provided that these mandates
are adequately funded). Since OSHA already
has extensive purview over the workplace,
promulgation and enforcement of rules by
the Administrator of OSHA 1is sensible. In
addition, state and local public health
agencies already conduct extensive inspection
of certain public places such as restaurants.
The 1nspection of the restaurants for
compliance to ETS regulations would not
appear to be an undue burden.

Implementation and education related
to any bill enacted by Congress should be
closely coordinated with existing tobacco
control coalitions in states and localities.
These coalitions have largely resulted from
three major programs: ASSIST (from NCI),
IMPACT (from CDC), and Smokeless States
(from RW]). While these coalitions may not
be directly involved in the enforcement of
new federal laws, they can provide invaluable
assistance in educating the public, state and
local policy makers, the media, and business
owners about ETS regulations.

CONCLUSIONS

In summary, there are five major
reasons for eliminating ETS exposure:**

o ETS causes acute and chronic diseases and
death in otherwise healthy nonsmokers;
e the majority of the public experiences
annoyance and discomfort from ETS
exposure and views ETS as a health

. hazard,;
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* many nonsmokers do not take personal
action to avoid exposure to ETS when
smokers light up in their vicinity;

¢ employers may realize lower
maintenance and repair costs, insurance
costs, and higher nonsmoker
productivity when smoking is prohibited
in the workplace; and

e restricting smoking in public settings
increases the likelihood that smokers in
these settings smoke fewer cigarettes or
quit smoking entirely.

The body of scientific evidence is large and
_clearly sufficient to warrant comprehensive
actions to restrict smoking in areas where
nonsmokers may be exposed to ETS. In
light of these issues and the current policies
under consideration, several conclusions are
warranted:

1. Despite population-based data showing
declining ETS exposure in the workplace
over time, ETS exposure remains a common
public health hazard that is entirely
preventable.

2. Certain sociodemographic subgroups such
as minorities, men, persons of lower
socloeconomic status, and rural residents are
at highest risk for ETS exposure. These
groups should be specifically targeted for
policy and risk reduction efforts.

3. Exposure to ETS among children in the
home environment remains widespread.
Since public smoking regulations do not
cover the home, new research is needed to
determine the most effective intervention
strategies for decreasing youth ETS exposure
in the home.

4. State and local clean indoor air laws

currently in place reduce, but do not
eliminate, nonsmokers' exposure to ETS;

HEALTH SCIENCE ANALYSIS PROJECT

total smoking bans are the most effective
method for reducing ETS exposure.

5. Beyond eliminating ETS exposure among
nonsmokers, smoking bans have additional
synergistic  benefits  including  reduced
smoking intensity, reduced smoking
prevalence, and cost savings to employers.

6. The. tobacco industry strategy of
supporting preemptive tobacco control
regulations at the state and local levels
undermines public health.  Any new
legislation must contain anti-preemptive

language.

7. Most of the bills pending in Congress
exempt all or part of the hospitality industry.
These workers in restaurants, nightclubs,
bars, and casinos should be afforded the full
health protections available to workers in
other industries.

8. More research on ETS is needed,

specifically on the dose of ETS to
nonsmokers in areas where policies are
enacted and in the home environment.
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OSHA Suggestions for Program for Delayed Implementation
of ETS Requirements in the Hospitality Industry

1. Phased approach for facilities that want to continue to permit smoking:

e (within 6 months after passage of legislation) restrict smoking to a
designated area (e.g., the seats at the bar plus any tables within 10
feet of the bar, or certain gaming tables and slot machines at a

l casino); implement work practice controls (allow workers to rotate
' jobs so no one spends a full shift inside the smoking area); .

e (within 36 months) install space pressurization controls to prevent
ETS from entering nonsmoking areas (this could be as simple as
locating the smoking area along a wall or window and installing a
fan to keep the smoking area at negative pressure relative to the
non-smoking ares;

e (within 60 months) install additional controls to reduce ETS
concentrations within the smoking areas (e.g., floor-to-ceiling
ventilation in new construction or existing buildings where
retrofitting is feasible, local source capture ventilation otherwise.
For example, casinos can install downdraft ventilation underneath
ashtrays as part of the blackjack or other tables).

2. Financial incentives to encourage compliance more promptly:

Optmn 1: offer some money from the settlement fund to provide
grants or no-interest loans (targeted to small business) to
purchase engineering controls on a "first come, first served"
basis. This policy would reward businesses that act
promptly;

Option 2: make engineering control expenditures eligible for tax
credit, accelerated depreciation, etc. On a-double basis-
credit the business with 2 months for each month
engineering controls installed before the implementation
date.

3. The Health Standards Programs directorate at OSHA has already done
substantial planning for a scientific workshop—open to any interested
member of the public—where experts will discuss the effectiveness and cost
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of a vartety of engineering controls for the hospitality industry, and prepare
a workshop report (the workshop will probably occur in May through
collaboration with the American Industrial Hygiene Association). Congress
could mandate that the specific requirements for acceptable controls and
their parameters (e.g., air exchange rates) be developed through the
workshop and subsequent public comment thereon.
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Attached are comments from HHS regarding OSHA’s draft.
Basically, we want to make sure that lagged implementation
provides technical assistance and incentives, not just to provide
ventilation and engineering controls, but also to assist the
hospitality industry to achieve smoke-free conditions in most
cases by eliminating the source of the exposure - i.e., prohibiting
smoking entirely. |

-FROM: Room No.-Bldg.
Michael P. Eriksen, Sc.D, ' 5067 Rhodes Bullding
Director, Office on Smoking and Health (K-50) '
National Center for Chronic Discase Prevention and Health Promotion
Centers for Disease Control and Prevention Phone No.
Atlanta, Georgia 30341-3724 770-488-5701

] Fax Ng.
E-mail; mpeO@cdc.gov 770-4R8-5767
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Requiremeﬁu to Limit ETS cxposure in the Hospitality Industry

The goal of the ETS provision of national legislation is to provide for sinoke-free public places
and smokefree work envirormments. In order to accomplish this goal, the hospitality industry
must either prohibit smoking or establish separate adequately ventilated smoking lounges, or
stnoking rooms within which employess are not required to enter. Recognizing that this is a
complicated endeavar, delayed implementation of smokefree work environments in the

. _hospitality sector is needed. During the delayed time frame, incentives and programs are
recommended to encourage and agsist the hospitality industry to comply with this siatute.

_ Incentives should give priority to creating & totally smokefiee environment. They should be
. simple and inexpensive while adhering to the principles of inustrial hygicne. This recognizes
. that the least complex intervention focuses on eliminating the source of the exposure. This can
- _most efficiently and effectively be done by prohibiting smaking completely. However, some
incentives may be used to create separate smoking envirorments in which patrens may smoke
. but hospitality workers wonld not enter to provide service. This statute dees not envisicn
utilizing technology to reduce ETS exposure in an covironment in which smekers, nonsmokers,
_and hospitality industry workers interact side-by-side,

. In addition to incentives, programs shouid be offered to assist with the transition to smokefree
work environments. Programs should provide technical assistance and training to hospitslity
‘industry representatives thus creating the skills and comfort-level necessary to comply with these
' requirements.
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_ STATEMENT OF CHARLES N. JEFFRESS
ASSISTANT SECRETARY FOR OCCUPATIONAL SAFETY & HEALTH
U.S8. DEPARTMENT OF LABOR
BEFORE THE SENATE COMMITTEE ON LABOR AND HUMAN RESOURCES
February 24, 1998 '

M. Chairman and members of the committee, thank you for inviting me to share the views -
of the Occupationa) Ssfety and Health Administration (OSHA) on OSHA’s potential role in
furthering the President’s goa! of reduging involuntary exposure to environmenta) tobacco smoke.
As you know, OSHA has a statutory responsibility to ensure that America’s workers have safe
and healthful workplaces. Exposure to environmental tobacco smoke (BETS), or “secondhand
smoke,” can pose a serious health risk to workers, and unlike methylene chloride or ammonia,
chemicals for which OSHA has set permissible exposure limits, ETS is not a necessary component
of any manufacturing process or job.

Involuntary exposure to ETS is a public health issue that merits Congressional action.
Leéislation could protect a broader spectrum of the population than an OSHA regulation, since
OSHA’s ma_ndﬁte covers only workers. OSHA supports Congressional efforts to include
workplace smoking restrictions in the nntio:;al settiement with the tobacce industry.

To be most effective, any smoking restrictions enacted by Congress should be clear with
respect to the scope of coverage, jurisdiction, enforcement, and definitions. Legislation must also
be complete, to avoid costly &nd time-consuming litigation and agency rulemakiné efforts. If
Congress desires quick action by OSHA to issue regulations restricting smoking or a fina!

standard on indoor air quality, I uwrge you to provide a statutory framework that helps OSHA
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move expeditiously. My testimony will describe how Congress can best help OSHA implement

any settlement it enacts.
The Hazard of Eavironmental Tobacco Smoke

The hazards of exposure to ETS are well-documented and quantifiable. ETS contains
over 4,000 chemical compounds, including such poisons and irritants as carbon monoxide,
formaldchyde, ammonig, nitrogen oxides, and hydrogen cyanide. It contains ut least 43 known or
suspected carcinogens, inctuding benzene, nickel, 2-naphthylamine, and polonium-210.
According to reports publisi:ed by the Environmentzl Protection Agency, the National Institute
for Occupational Safety and Health, the Nationa! Research Council, and the Department of Health
and Human Services, many of the damaging elements in tobacco smoke are even more
concentrated in sidestream smoke than in the smoke v‘vhich enters smokers’ lungs.

Exposure to ETS has been associated with many adverse health effects in nonsmokers,
including lung cancer, heart discase, asthma, reproductive cffects, and mucous membrane
irritation. Of the more than 70 million employees working indoors, OSHA estimates that 21
million are exposed to ETS at work. Among nonsmoking Ametican workers exposed to ETS, |
OSHA'’s preliminary esﬁmatg i8 that there will be up to 700 cases of lung cancer per year and
between 2,000 - 13,000 deaths from heart disease per yesr.

The significant health risks of exposure to ETS led OSHA to commence rulcnmkiné

efforts.
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History and Status of OSHA's Indoor Air Quality Rulemaking '

Following petitions from public interest groups réquestins an Emergency Temporary
Standard prohibiting smoking in indoor workplaces, OSHA published a Request for Information
(RFI) on indoor air quality problems c;n September 20, 1991, OSHA sought information
necessary to determine whether it would be appropriate and feasible to pursue regulstory action
concerning Indoor Air Quality 1AQ). Issues on which the RFI requested comments included
health effects attributable to indoor pollution, ventilation systems performance, exposure
assessment, and sbatement methods.

In response to the RT7, interested persons, groups, unions, and industries submitted over
1,200 comments. Cominenters both supported and opposed regulating ETS in the workplace.
Many urged the Agency either to ban smoking in the workplace or to allow it only in separately
ventilated, designated, isolated areas.

The Agency's risk assessment and preliminary economic analysis found sufficient scientific
information to support proposing a regulation on IAQ, including exposure to ETS. Therefore, on
April 5, 1994, OSHA published a proposal to require employers to restrict smoking to designated -
smoking areas that are either outdoors of in separate, enclosed rooms that are exhausted directly
to the outside of the building. The public comment peribd ended August 13, 1994, and was
followed by public hearings from September, 1994, through March, 1995, The posi-hearing
comment period ended February 9, 1996.

Since then, the Agency has been reviewing and englyzing the more than 115,000

comments received, identifying and addressing issues that need to be resolved before a final rule
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can be promulgated. The IAQ rulemaking record is the largest ever in the Agency’s history. No
_other issue has generated such an overwhelming response. Becausc of the complexity of indcor
gir quality issues and the unprecedented size-of the rulemeaking docket, orﬁanizing and responding
1o the comments in the record is a lengthy process.
Many steps remain before a final IAQ standard vould be published. OSHA must complete
the preamble to the finel rule, finish the final economic impact analysis, respond to comments in
_the record, prepare compliance assistance materials, obtain legal and policy review within the
Department, work with the Small Business Administration to minimize any potentially significant
' small business impacts identified, and obtain OMB review. Modifications will occur throughout
these reviews. Some reviews, such as OMB's, may be quite lengthy. Also, OSHA is considering
reopening the IAQ rulemaking record, which would add months to the process. Moreover,
OSHA must ensure that it has co_mplio& with all applicable laws related to the rulemaking process,
such as the Paperwork Reduction Act, the Regulatory Flexibility Act, and the Administrative
Procedure Act. OSHA’s current regulatory agenda does not anticipate the Agency promulgating
a final sta,ndarﬁ in the near future, and any final rule would be subject to judicial challenge.
1t should be noted that ETS is only one part of OSHA's IAQ proposal. OSHA intends
to continue promulgation of a standard to address the broader issue of indoor air quality even if
Congress chooses to address ETS by law, There are many other pollutants in indoor work

environments that must be controfled in order to provide safe and healthful workplaces.

Congressional Action to Address ETS
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Proposed legjslation to implement the tobacco settlement takes two distinct approaches
that involve OSHA in reducing involuntary exposurc to ETS. The first, and more common
spproach, has been to declare, in the law, that public f;wili:ies must have and implement smoke-
free environment policies. Examples of this type of bill include “The Healthy Kids Act” (5.1638),
“The PROTECT Act” (8. 1530), and “The Universal Tobacco Settlement Act” (S.1415). Most
of these bills call on OSHA to enforce their requirements. The Agency favors this approach,
beoause we believe that OSHA should have jurisdiction to enforce smoking restrictions in
warkplaces, most of which would be considered “public facilities” as defined in these bills,

Each of thege bills would be moreﬂeffecﬁve and more readily implemented if the following
provisions were included: |

First, a Congressional finding that exposure to ETS causes health consequences that
impose a substantial burden upon interstate commerce in terms of lost production, lost weges,
medical expenses and disability compensetion payments;

Second, clarification that the enforcement mechanisms in Sections & - 15 and 17 of the
Occupational Safety and Health Act (OSH Act) will apply to all smoking restrictions. OSHA
would expect its State Plan partners to enforce smoking restrictions equivaleﬁt in scope and
content to those in Congressiona! legislation. Congressional direction to this effect would allow
the states who operate their own occupational safety and health programs to expedite their
assumptio;l of this responsibility. And, since OSHA's enforcement authority would be broadened
by the legislation to cover building owners and lessees who are not necessarily employers, and
building entrants who are not necessarily employees, Congress should clasify OSHA's

enforcement authority for smoking restrictions.
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Third, a clear statement that any legislation does not preempt any existing or future
federal, State or local ordinance or regulation that is more protective. In this area with broad
public as well as workplace implications, it is necessary and approptiate to specify that OSHA
coverage doea not preempt overlapping state and local regulation where another entity’s smoking
regulations are at least as protective as those in the legislation.

Fourth, clarification as to whether OSHA's jurisdiction to enforce the legislation is
preempted by Section 4(b)(1) of the OSH Act. The intent of Congress to have OSHA enforce
smoke-free policies on public trangportation could be frustrated by Section 4(b)(1) of the OSH

" Act, which preempts OSHA jurisdiction over workplace conditions where another federal agency
has exercised its statutory authority to prescribe or enforce regulations (as the Department of
Transportation has done with respect to smoking on aircraft). Where Congress wants OSHA to
enforce in areas beyond its current jurisdiction, it must specify such coverage.

Fifth, a clear and specific designation of covered facilities. S. 1638 and S. 1530, for
example, do not clearly define “fhst-food restaurant” and do not specify which facilities are
considered “primarily maintained for children.”

The main advantage of legislation that regulates ETS directly, and is not dependent upon
further OSHA rulemaking, is that the requirements can be implemented expeditiously and '
enforced by OSHA. OSHA regulation of ETS, in contrast, would require the Agency to meet the
many time-consuming requirements of the OSH Act, the Paperwork Reduction Act, the
Regulatory Flexibility Act, and the Administrative Procedure Act.

The Chairman’s proposal, “The Preventing Addiction to Smoking among Teens Act” (S.
1648), directs OSHA to issue a final rule on indoor air quaslity within one year. Alithough OSHA
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has already proposed a standard on'IAQ and is in the process of developing & final rule, it is
unrealistic to expect that a final rule can be published within one year, for two reasons. First, the
rulemaking record for the IAQ proposal is enormous, containing over 115,000 comments. There
are also new studies and information that must be congidered. Analyzing & record of this size
takes a great deal of time. And as I stated earlier, OSHA still has to complete the preamble to the
-final rule end the fina! economic impact analysis, prepare compliance assistance materials, obtain
legal and policy review within the Department, work with the Small Business Administration, and
obtain OMB review.

Second, the Agency must meet the requirements of the Regulatory Flexibility Act, the
Paperwork Reduction Act, and the Administretive Procedure Act (APA). The burdens imposed
by these laws on the regulatory process require extensive effort. OSHA would have difficulty
complying with all of these obligations if held to a short timeframe for promulgation.

In addition, as I noted easlier, any OSHA rule is subject to pre-enforcement challenge on
the basis that one or more of these many requirements have not been satisfied. Congress has
recognized this difficulty in the past, and, in at fcast two instances, has waived certain procedural
requirements. For example, in 1992, Congress passed legislation (" The Housing and Community
Development Act”, Pub. L. 102-550) requiring OSHA to issue & lead in construction standard
within six months, In that bill, Congress specified that neither the procedural requirements of
Section 6 of the OSH Act nor the notice-and-comment provisions of the APA would apply. In
another instance, Congress waived notice-and-comment provisions when it .dirwfed OSHA to
promulgate an interim standard on Hazardous Waste and Emergency Response Operations within

60 days ("Superfund Amendments end Reauthorization Act of 1986", Pub. L, 99-499). However,
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none of the currant pending bills on ETS includes such provisions,

Additional Considerations

Rezoyrees

The resource impact on OSHA of ETS legislation will depend on several factors, including
the scope and timeframe of required OSHA regulatory action, A Congressional mandate for the
Agency to publish 2 final rule on IAQ in 12 months would seriously disrupt Agency priorities and
would almost certainly require OSHA to divert resources from other important health and safety
initiatives. However, by limiting OSHA’s required tasks during this timeframe, Congress could

reduce the additional resources necessary to carry out the tasks.

Enforcement

Where enforcement is required, Congress should consider the resulting penalties for
violations of smoking restrictions. If the existing OSHA enforcement mechanism is used,
penalties could range from zero dollars for a first-time, other-than-serious violation, to thousands
of doltars for a serious, willful or repeat violation. For example, if OSHA responded to a
oompiaint that an cmployee was violating the no-smoking policy of & workplace that was
otherwisc in compliance, then OSHA would likely classify that violation as “other-than-serious”
and issue no monetary penalty. On the other hand, if OSHA found & facility without a no-
smoking policy, where individuals were being exposed to ETS involuntarily, or where

contuminaled air from specially dcsignated smoking areas was recirculated into the rest of the
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building, them OSHA could classify that as a serious violation, and propose a penalty of up to
$7,000. In & case where a facility owner had repestedly or willfully violated the law, OSHA could

propose & fine of up to $70,000.
Conclusion

QOSHA is very supportive of Congressional efforts to reduce involuntary exposure to ETS.
The legislation Congress considers can do much to prevent ETS-related heart disease, cancer,
asthma, eye, nose and throat irritation, and other conditions. With its experience in protecting
workers, OSHA is particularly well situated to assist. If the legiélation is clear and specific, it will
expeditc OSHA's efforts.

Thank you again for the opportunity to present OSHA's views. Iwould be happy to

answer any questions.
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At our meeting December 15, you asked about the situation for Indoor Air Quality and ‘T(S‘u-«.
Environmental Tobacco Smoke. We didn’t forget, here are some facts that might help you:

STATISTICS ON INDOOR AIR POLLUTION WS

A wide range of signs and/or symptoms of illnesses are reported by workers inside buildings. It
has been reported that five to ten percent of these workers (1-2 million) suffer from building-
related illnesses, such as hypersensitivity pneumonitis, Legionnaire’s Disease, asthma (it is
estimated that approximately 200,000 to 1.5 million Americans could be affected by occupational
asthma), and exacerbation of existing diseases by identifiable exposures in buildings. Some
further estimate that an additional 10-25% of workers (2.1 to 5.25 million) suffer from “Sick
Building Syndrome.” Symptoms reported include irritation of the eyes, nose and throat; dry
mucous membranes and skin; erthema; mental! fatigue and headache; respiratory infections and
cough; hoarseness and wheezing, hypersensitivity reactions; and nausea and dizziness. Generally,
these conditions are not easily traced to a specific substance, but are probably due to some
unidentified exposures to an unidentified contaminant or combination of contaminants.
Symptoms are generally relieved when the employee leaves the building and may be reduced or
eliminated by modifying the ventilation system.

JAN 6 1998

COSTS

OSHA estimated that its Indoor Air Standard could cost up to $8.069 billion and cover 70 million
workers. We have since modified it somewhat, bringing the cost down to $4 billion, which works
out to $57 per worker,

Most of the cost of an OSHA Indoor Air Standard would be related to the indoor air pollutant
elements, requiring engineering controls and maintenance and training. The elements restricting
smoking can be very inexpensive, such as No Smoking signs.
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BENEFITS

OSHA would expect a significant reduction in chronic diseases such as asthma, hypersensitivity
pneumonitis, Legionnaire’s Disease, cardiovascular disease, and lung cancer. It has been
estimated that headaches (serious enough to leave work or seek medical attention) could decrease
by 3,025,358 and 4,511,499 upper respiratory cases could be avoided with an Indoor Air
Standard.

By only restricting smoking, as suggested in OSHA’s Indoor Air Proposal, it is estimated that
between 97,000 and 577,818 fatal cases of coronary heart disease would be avoided and between
5,583 and 32,502 fatal cases of lung cancer would be avoided for non-smokers.

OSHA would expect worker productivity to increase due to a reduction of negative health effects
related to the decreased indoor air pollution.

WHAT THE ADMINISTRATION COULD DO

The Administration could work closely with the Congress and endorse the Tobacco Settlement, as
modified this past summer.

OSHA could split its Indoor Air Quality Standard and focus on Environmental Tobacco Smoke.
This piece of the standard has the lowest cost (no cost for restricting smoking, some cost for
supplying a separately ventilated area); highest benefits (reduction of cardiovascular disease and
lung cancer); but the issue of coverage of the hospitality industry must be decided.
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U.S. Department of Justice

Office of the Associate Attorney General

Deputy Associate Attorney General Washington, D.C. 20530

July 23, 1997 -

MEMORANDUM
TO: Elena Kagan
Domestic Policy Coungil
FROM: L. Anthony Sutin
Deputy Associate rney General

SUBJECT: Tobacco Settlement/Pending ETS Litigation

We received the attached July 17, 1997 letter from the Environmental Protection Agency
recommending that the proposed tobacco resolution encompass a dismissal of a pending case
challenging the EPA’s issuance of a 1993 report on the health effects of second-hand smoke.

The Department of Justice concurs with EPA that it would be appropriate and beneficial
to provide for the voluntary dismissal of this case if that could be accomplished under the rubric
of the proposed resolution.

If you have any questions, please call me at 514-8950.
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JUL 17 1997
John C. Dwyer
Associate Attorney General
Department of Justice
10th & Constitution Ave., N.W., Rm. 52]
Washington, D.C. 20530

Re: Dismissal of tobacco industry

report on the health effects
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MEMORANDUM FOR:  ELENA KAGAN
ELIZABETH DRYE

FROM: EMILY SHEKETOFF

SUBJECT: TOBACCO SETTLEMENT

The Public Health Service of HHS has raised an objection to the Environmental
Tobacco Smoke Work Group comments on the Settlement.

They completely disagree with our recommendation to exempt the Hospitality Industry;
i.e. restaurants, bars, hotel bars, private clubs, hotels, casinos, bingo pariors; tobacco

merchants and prisons. Ripley Forbes felt that the public health community would not
be supportive of our position and would criticize us for not trying to be more protective.
They would understand if the Congress exempted these groups, but that we should at
least try to have them included in the restrictions.

| am attaching the final draft document and the side by side as you last saw it. If you
agree with the public Health Service proposal, | will change these two documents to
reflect the change. | have checked those passages which would be affected.

cc. Ripley Forbes
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" FINAL DRAFT ENVIRONMENTAL TOBACCO SMOKE WORKING GROUP

INTRODUCTION

The Administration is trying on several fronts to reduce the incidence of lung cancer
and cardiovascular disease by reducing exposure to Environmental Tobacco Smoke.
Titte IV of the Tobacco Settlement contains provisions addressing the same goalt.
There are some dlarifications and additions needed to Title IV, which are discussed
below.

Title IV would restrict smoking in buildings to areas with separate ventilation. There
are exemptions for the hospitality industry and prisons. Title iV does not discuss
residential housing.

On balance, the legislation contemplated by the settlement appears to be a positive
step towards reducing disease caused by ETS because it will finally address the
dangers of exposure to second-hand smoke.

BENEFITS OF THE TOBACCO SETTLEMENT

1. 1t would actually go into effect. The Congressional direction to implement
regulations restricting smoking in buildings within one year would overcome the
administrative difficulties in promulgating an OSHA standard and the uncertain fate of
any standard in the judicial system.

2. It would cover more places.
Unlike OSHA's standard, this one covers:
Locations with state and local gdvernment employees
Small businesses with fewer than 10 employees, but more people who
enter the establishment
Buildings that are regulated by other safety and health agencies {4 (b)
(1)), such as Department of Energy facilities and mines
Private contractors

3. The settlement would allow more protecttvé state and local restrictions to remain in
effect because unlike OSHA's standard, it doesn't pre-empt more protective coverage.

DISADVANTAGES OF THE TOBACCO SETTLEMENT

1. Clarlfy the jurisdiction issues between EPA and OSHA (EPA agrees OSHA is the
logical agency to enforce this).

A Hospitality exemption is very broad and these are the people at the greatest risk
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from exposure. The hospitality industry is the most potent political group on record
opposing any ban on smoking in their establishments.

\ﬁ It may pre-empt OSHA's ability to protect employees in the hospitality industry and
prisons.

4. It does not protect people in facilities which have 10 or fewer people enter per day
in a given week. - ‘

5. There is no money earmarked for enforcement. The state of Maryland already has
a state law restricting smoking; using the formula of comparing the percentage of
complaints related to smoking that their safety and health agency receives overall, we
can postulate how many complaints OSHA wili need to respond to yearly, and how
many additional inspectors OSHA will need to respond to those compiaints.
6. Realistically, this will make it impossible for OSHA to complete and implement a
final Indoor Air Quality standard. Which means that OSHA will be unable to regulate
the other indoor air contaminates which cause diseases such as Legionaires, etc.
ADDITIONS
1. Clarify OSHA jurisdiction
2. Strengthen section on pre-emption:

No state or locat law pre-emption of a more protective standard

Any further OSHA activity on issues addressed in settlement

Any new OSHA action on any issue not specifically mentioned in settlement
3. Clarify OSHA's enforcement role

4. Add money for educational program

July 7, 1997
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ISSUE

OSHA INTERPRETATION

NEEDED CHANGES

The responsible entity for each
public facility (entered by 10 or
more individuals at least one day
per week) shall adopt and
implement at such facility a smoke-
free environment policy.”

Appears to come from sec. 2701 of HR 3434. Although the
bill’s authors apparently intended to refer to any
building entered by 10 or more individuals per week, the
vague language could create a small employer exemption
for at least some small employers. A small employer in a
large office building appears to be subject to the provisions
(although the lessee provision makes this unclear), but an
employer with 9 employees in a free-standing building may
not be covered.

“Responsible entity” is defined in Sec. 2706 as meaning,
“with respect to any public facility, the owner or lessee.” The
lessee provision applies where any facility or portion thereof
1s leased. This provision appears to render employers liable
for the actions of subcontractors on the premises, since
subcontractors will not have “leased” a portion of the
facility.”

Does not sufficiently address whether, in a “public” facility,
the “less than 10" exemption would apply to the specific
offices of the “lessee employer.” May render the “lessee”
employer liable for the actions of someone smoking in the
hallway outside its door, as the employer has “ieased” that
premises.

Clanfy treatment of small employers, both in
office buildings and in their own free-standing
facilities.

Clanify that “individuals” includes any persons
who enter at any time during the week,
including delivery persons, postal workers, the
public, etc.

Define “building.” What about ships, trains,
mines, etc.?

Clarify that the provision renders the hiring
entity hable for the actions of subcontractors--
the building owner if it hires the subcontractor,
or the lessee if it does so.

Residential Homes applicability
unclear

The definitions of “responsible entity” and “public facility”
exempt residential homes—sec. 2706(2) and (3). The text of
the agreement does not specify whether these definitions are
contemplated. Neither sufficiently addresses the residences
and public corridors in apartment buildings.

Add explicit exemption for residential homes
that addresses apartment building issues.

Clarify how home-based businesses are
affected.

Clarify how Nursing Homes should be
addressed.
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ISSUE

OSHA INTERPRETATION

NEEDED CHANGES -

Policies must ensure that no
employee shall be required to enter
a designated smoking area while
smoking is occurring. Cleaning
and maintenance work in such area
shall be conducted while no
smoking is occurring. Includes

requirements for exhaust to the

outside, “negative pressure” and
preventing recirculation within the
facility.

Appears to relate to sec. 2701(b) of HR 3434, However,
silent on paragraph (1) provision that renders a responsible
entity--i.¢. owner or lessee--to control others who may
smoke around its entrance. Subjects lessee employer in an
office building to assessment of fines for employees/tenants
not in that employer’s control.

Includes vague definition of “immediate vicinity” of the
doorway

What happens to employees/janitors, etc in residential
apartment buildings or other such facilities that are
exempted?

Ventilation provisions come from Sec. 2701 (c)(1) and (2).
Does not prohibit children under the age of 15 from entering
the area, unlike HR 3434.

regulation.

Clarify when a tenant or building owner is
liable, or allow OSHA to do this through

OSHA must have authority to enforce and draft
standards on varying ventilation
needs/specifications in differing types of
workplaces, and protect minors.

Must address the costs issue.. Clarify there are
no costs, ventilatton not required.

“Immediate vicinity” should be defined by
OSHA as anywhere from 20 to 50 feet away.

Should prohibit smoking outside the building
from occurring in the vicimty of air intakes for
the building’s ventilation system.
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ISSUE

OSHA INTERPRETATION

NEEDED CHANGES

Exempt restaurants (excluding fast
food) and bars (including hotel
bars), private clubs, hotel guest
rooms, casinos, bingo parlors,
tobacco merchants and prisons.

These are defined in sec. 2706 of HR 3434, with the
exception of bingo parlors, casinos and hotel guest rooms.
Therefore, the proposal goes beyond HR 3434. These need
further definition.

Allows states to enact standards or legislation covering such
facilities, but not OSHA

Does not address ventilation or other requirements related to
tobacco merchants located in malls or other buildings with
multiple employers.

“Private Club” may be difficult to define in a way that can not
be easily manipulated by restaurants and other businesses in
order to avoid coverage.

The major purpose of a building in which bingo
is played should determine coverage. Bingo
parlors are generally established in buildings
used for other purposes. Define whether
individuals operating bingo parlors are
volunteers or employees covered by OSHA.

Better define casinos, fast food, private clubs tg
avoid abuses.

Define tobacco merchant as selling primarily
tobacco products.

Address separate ventilation requirements for
tobacco merchants in facilities with multiple
businesses.

Do not preempt state laws re prisons.
Allow states and/or localities to pass more

protective laws. May include this legislation’s
excluded entities.
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ISSUE

OSHA INTERPRETATION

NEEDED CHANGES

Allows OSHA to issue regulations
clarifying the definition of a “fast
food” restaurant to the extent
necessary to ensure that the
intended inclusion of '
establishments catering largely to
minors is achieved.

HR 3434 did not include a fast food exemption. While this
could enable OSHA to prohibit smoking in a greater number
of “fast food” restaurants, the definition of “fast food” is not
sufficiently clear. For example, this might exempt cafeterias.

Clarify definition of “fast food,” to ensure that
cafeterias are not exempt.

Include language which broadly interprets thosg
establishments not exempt.

Clarify that OSHA can conduct regulatory
efforts to protect employees in restaurants,
bars, the most high risk establishments, from
exposure to environmental tobacco smoke
short of a complete ban. Maybe require more
ventilation in hospitality industry.

Direct OSHA to issue, within one
year, regs implementing and
enforcing these provisions, with
enforcement costs paid out of the
Industry Payments. However, the
restrictions take place regardless of
whether regulations have actually
been promulgated.

Directly conflicts with HR 3434. HR 3434 defines
Admimstrator as the EPA admintstrator. The summary of the
proposed resolution only refers to OSHA, and 1s silent on
EPA’s involvement. OSHA and EPA roles inside and
outside buildings must be defined. We assume, consistent
with OSHA's traditional responsibilities, that the intention
here is for OSHA, not EPA, to have sole jurisdiction over
workplaces.

Clarify that this is an OSHA, not an EPA,
responsibility.

No preemption of state or local
laws or regulations that are more
restrictive. No preemption of
federal rules that restrict smoking
in federal facilities.

Although preemption is not explicitly stated, could preempt
OSHA action on the tobacco-related aspects of its Indoor Air
Quality rule as it relates to anything other than federal
facilities. This would expand preemption beyond that
proposed in HR 3434, which did not “preempt or otherwise
affect any other Federal, State or local law which provides
protection from health hazards from ETS.”

May allow states to preempt localities from enacting more
strict standards

Do not preempt OSHA from taking additional
action to establish tobacco-related standards in
the workplace.

Preempt states from prohibiting localities from
enacting more strict enforcement standards.

. 07/30/97
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ISSUE

OSHA INTERPRETATION

NEEDED CHANGES

OSHA may issue regulattons
implementing and enforcing
standards.

This provision is silent on penalties. HR 3434 provided for
civil penalties of $5000 per day of violation. The bill also
allowed any aggrieved person to file a court action. The
settlement summary is silent regarding OSHA’s ability to
assess penalties to enforce the prohibitions. HR 3434 did not
contemplate assessment of fines by EPA.

This might only provide a remedy if an aggrieved individual
files suit. The most appropriate remedy would be OSHA
citation and penalties

Clarify that OSHA may conduct all of its
traditional enforcement activities, including the
issuance of penalties, in connection with the
settlement.

OSHA will need money from the trust fund for
nspectors to enforce these provisions.

Other issues The settlement could limit the practical ability of OSHA to Strong pre-emption ban.
protect workers from other airborne hazards which would be
implicated by its proposed Indoor Air Quality rule.

Clarifications Needed

References to HR 3434, WISHA workplace smoking rule
and state law exemptions for the “hospitality sector” are
confusing. It is unclear whether the provisions of these

laws/policies would apply without explicit statements to the
contrary.

Confusing references should be stricken.

.
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U.S. DEPARTMENT OF LABOR

Orrice or TRE SoLiciTOR
WASHINGTON, D.C. 1210

July 21, 1997

MEMORANDUM FOR EMILY SHEKETOFF
JENNIFER O’CONNOR

FROM: ANN ROSENTHAL
SUSAN SHERMAN
JOHN COLWELL 3 & (M
SUBJECT: Proposed Tobacco Litigation Settlement and OSHA Preemption

This memorandum analyzes the possible effect of the proposed settlement of tobacco litigation on
the authority of OSHA, states, and localities to regulate workplace exposures to environmental
tobacco smoke (ETS). It supplements our June 27, 1997 memorandum to you.

Under the proposal, it appears that a legislated OSHA standard--comparable to a rule already
proposed by OSHA--would preempt further action by OSHA, but would preserve state and local
authority to regulaie ETS. Under current law, in contrast, if QSHA issued a standard addressing
ETS, state and local regulations likely would be preempted.

Provisions of the Proposed Settlement

The proposed settlement (Title IV, pp. 30-31) envisions federal legislation that would “direct
OSHA to issue . . . regulations implementing and enforcing” a specified standard governing
indoor smoking in “public facilities.”

This standard is similar 1o a proposed rule addressing indoor air quality issued by OSHA in April
1994, with one major distinction; the settlement’s standard would exempt restaurants, hotels, and
similar businesses (the “hospitality industry™). In other respects, the settlement’s standard offers
broader coverage than OSHA's proposed rule. Unlike the proposed rule, the standard would
cover: locations with state and local government employees, small businesses with fewer than 10
employees, buildings regulated by other federal safety and health agencies, and private
contractors.

The proposal states that the legislation would not “preempt or otherwise affect any other state or
local law or regulanion that restricts smoking in public facilities in an equal or stricter manner” (p.
31). By implication, further action by OSHA to address ETS would be preempted. (The effect of
the legislation would, of course, depend on the actual wording of a statute.)

The proposed bargain, then, would offer an OSHA standard narrower in some ways than OSHA’s
proposed rule, in exchange for preserving state and local regulatory authority. This bargain turns
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on the fact that issuing an OSHA standard likely would preemps stricter state and local regulation
of ETS. We discuss the legal background below.

Preemption of State and Local Authority under the OSH Act

Section 18 of the Occupational Safety and Health Act (OSH Act), 29 U.S.C. §667, generally
precludes states frorn enforcing occupational protections directed at a hazard also addressed by an
OSHA standard. That section requires 2 state that wishes to assume such responsibility for
enforcing its own occupational safety and health standards to implement a "state plan" that is at
least as effective at assuring occupational safety and health as the OSH Act. About half the states
currently have state plans approved by OSHA in effect. There is no mechanism for a state to
implement a plan eddressing only certain hazards.

In Gade v. National Solid Wastes Management Ass'n 505 U.S. 88, 112 S. Ct. 2374 (1992), the
Supreme Court held that Congress intended the OSH Act to be broadly preemptive, so that any
federal OSHA standard results in “exclusive” federal coverage of the hazard addressed by that
standard.! 505 U.S. at 101; 112 S. Ct. at 2383. Specifically, the Court stated that the OSH Act
evinced a Congressional intent "to promote occupational safety and health while at the same time
avoiding duplicative, and possibly counterproductive regulation.” It concluded that allowing a
State "selectively to "supplement' certain federal regulations with ostensibly nonconflicting
standards would be inconsistent with this federal scheme.” 505 U.S. at 103; 112 S, Ct. ar 2385.

The Gade Court also held that the fact that a state law may be intended both to protect workers
and to serve the nonoccupational purposes of protecting the environment and public health and
safety does not save it from preemption. For purposes of preemption analysis, a state law is an
occupational safety or health standard if it "directly, substantially, and specifically regulates
occupational safety and health," even if the law also has an additional purpose. This inquiry looks
to the state law's effect, not only to its purpose. "The key question is thus at what point the state
regulation sufficiently interferes with federal regulation that it should be deemed preempted under
the Act.” 505 U.S.at 107; 112 S.Ct. at 2387. Under this holding, even a state law that does not
articulate an occupational safety or health purpose at all could be preempted if it directly and
substanrially regulates occupational safety and health. )d.

A four-member plurality of the Court held that the OSH Act “impliedly” preempts such
state standards. Under general principles of legal analysis, a state law that conflicts with a
federal requirement is described as "impliedly” preempted by the federal mandate. A fifth
mernber of the Court would have held that Section 18 of the OSH Act expressly preempts
all state occupational safety and health standards, outside the context of an approved state
plan, directed at hazards as 1o which a federal standard is in effect. Thus a majority of the
(Gade Court agreed that an OSHA standard preempts more stringent state and local laws,
All five justices in that majority agreed with the portion of the decision addressing how to
determine whether a state law is a preempted occupational safety and health standard.

2
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The issue is not completely clear, however, because the Gade Court also stated that "state laws of
general applicability (such as laws regarding traffic safety or fire safety)" would not be preempted
as long as they do not directly conflict with an OSHA standard, even if they have a "'direct and
substantial’ effect on worker safety." 505 U.S. at 107; 112 S.Ct. at 2387-2388. The Court did
not provide much guidance on how 1o classify state laws that might not be classified easily as
either laws of general applicability or occupational safety and health standards. It is likely that a
number of state and local smoking restrictions would fall into this gray area, Whether particular
restrictions would be preempted by an OSHA standard would have to be determined on a case-
by-case basis. This inquiry could occur either in a state court, in the context of a state
enforcement action, or in federal court, in the context of a declaratory judgment, mandamus, or
injunction action directed at declaring the state law unenforceable. Neither OSHA nor the federal
government would be a necessary party to these cases.
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MEMORANDUM FOR:  ELENA KAGAN
ELIZABETH DRYE
Sy A R PR
FROM: EMILY SHEKETOFF  iveiny -réidile]]

SUBJECT: TOBACCO SETTLEMENT

At the last meeting of the Environmental Tobacco Smoke Working Group, Elena asked
for a list of those who had opposed OSHA's Indoor Air Quality Standard, not including
the tobacco interests.

Attached is a list of groups who opposes any smoking restriction. Many smaill
“businesses, such as beauty salons and nursing homes wrote in opposing the smoking
control provision in the proposal. Many of these businesses are represented by
national organizations and small business representatives.

| also edited the two draft papers that were distributed at the last meeting to reflect the
comments expressed at that meeting.



National Representatives of Businesses that may Oppose OSHA
Regulation of ETS.

Group Representative Phone
Bowling Proprietor’s Kurt Brose 817-649-5105
Associations
U.S. Chambers of Richard L. Lesher 202-659-6000
Commerce and state
chapters
Small Business Anita Drummond 202-205-6532
Representatives,

SBa

Some uniocns, such as
the Bakery,
Confectionary, and
Tobacco Workers

Clean Air Device Dennis Lauchner 703-691-4612

Manufacturing

Association?

Billiard Congress of Bruce Cottew 319-351-2112
America

Health Care Bruce Vladeck 410-786-3000
Financing

Administration?®

National Funeral 7 1-800-228-6332
Directors 1-414-541-2500
Association?

*This group represents manufacturers of air filtration
equipment. They may not be in favor of the language in Title IV
that states that air from the smoking rooms shall not be
recirculated (thus reducing the perceived need for filtration
equipment) . '

*HCFA did not comment directly on the proposal. Many
nursing homes wrote in form letters opposed to the smoking
provision. HCFA may be involved in this whole settlement issue
since the states Attorneys General sued to be reimbursed for
Medicare payments. Is it possible that they could require smoke-
free nursing homes as part of the Medicare payment requirement?

The Agency received many form letters from Funeral Home
Directors opposing the smoking provision.



National Cosmetology 7?2 1-800-527-1683
Association®

Some State
governments, such as
North and South
Carolina, Louisiana,
Alabama,
Mississippi, and
North and South
Dakota.

*The Agency received many form letters from owners of beauty
salens opposing the smoking provision.
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Questions for Environmental Tobacco Smoke Group

What are our goals with respect to ETS? Kids? Workplace smokers? pudiac kvn\lng‘s>.
(CDC)

What is the scope of the pending OSHA workplace smoking rule? Timing? Costs and
benefits?
(OSHA)

How do#§ the scope/costs/benefits compare to the Waxman legislation included in the
settlement?
(OSHA)

Which approach or combination of approaches best meets public health goals?
(OSHA)

What are the critical issues raised by the Waxman legislation?m; fixes should we
consider? (One key question is who has jurisdiction to set standards -- OSHA or EPA.)
(OSHA)

What is the status of our EO in Federal buildings? What's its scope? What are the next
steps and how quickly could we complete it? (I've let this group know we should be
prepared to move ahead on the EQ in short order.)

(GSA/HHS)
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