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Ogden

STATEMENT OF DAVID OGDEN, COUNSELOR TO THE ATTORNEY GENERAL,

DEPARTMENT OF JUSTICE

Mr. OGDEN. Mr. Chairman, I am pleased to testify on
behalf of the Department of Justice, addressing the civil
liability portions of the proposed tobacco settlement.

On September 17 of last year, and again in his State of
the Union speech, the President made clear his strong desire
to work with this Congress in a bipartisan fashion to enact
national tobacco legislation. For our part, the Justice
Department is eager to work closely with this committee and
Congress to ensure that sound, comprehensive legislation is
enacted. Smoking and the use of smokeless tobacco have had a
devastating impact on our society in terms of death and human
éuffering. This cycle of disease and death is renewed each
day, as 3,000 children and teenagers begin smoking regularly.

The President and this Congress are faced with an historic
oppoftunity and profound responsibility to address éne of
this country's greatest single health problems. We offer the
following remarks in the hopes of facilitating the
development and passage of comprehensive national legislation
regarding tobacco products.

Working closely over the last several years, State and
Federal officials have dramatically altered the legal

landscape faced by the tobacco industry. For decades,

’..




HJU036.000 PAGE 13

248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
2e8
269
270
271
272

individuals harmed by the use of tobacco had little recourse.
Those that sued the tobacco companies always lost, and
regulatory agencies took no action to regulate tobacco to
prevent future harm. This situation began to change in 1994,
when the administration, prompted by an epidemic of tobacco
use by teenagers, supported the Food and Drug
Administration's initiative to conduct an extensive
investigation to determine whether nicotine-containing
tobacco products are subject to Federal regulation by the
FDA.

Based on that investigation, the FDA promulgated
regulations aimed at reducing youth tobacco use. During the
same period, the tobacco industry has been sued in many
jurisdictions. Since 1994, 42 states have sued the major
tobacco companies in an effort to recover smoking-related
health care costs. On June 20, 1997, the States and the
companies reached a tentative settlement to most of these
actions, contingent on the enactment of appropriate Federal
legislation. This agreement is embodied in the proposed
settlement that you have before you.

After reviewing the settlement, the President, on
September 17 of last year, called for comprehensive tobacco
legislation, with the goal of reducing teen smoking by 50
percent within the next seven years. The President stressed

five key elements that must be at the heart of any national
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273| tobacce legislation.

274 - First, a comprehensive plan to reduce teen smoking,

275| including a combination of penalties and price increases that
276| raise the price ifig=paek-e£ cigarettes by up to $1.50 a pack
277| over the next 10 years, as necessary to meet youth smoking
278 targets.

279 Second, expressoéb;eaffirmation that the FDA has full

2801 authority to fregulate tobacco products.

281 Third, changes in the way the tobacco industry does

282 | business, especially in the afgrbf advertising directed at
283| children.

284 Fourth, progress toward other critical public health

285| goals, such as the expansion of smoking cessation and

286| prevention programs and the reduction of second-hand smoke.
287 And fifth, protection for tobacco fa;mers and their

288} communities.

289 During his State of the Union Address last week, the

290| President again forcefully emphasized that tﬁe top priority
291| should be the reduction of under-age smokingﬁ?%Now the c¢ivil
2921 liability provisions of the settlement contemplate Federal
293! legislation that would work major changes in the current tort
294} liability regime. 1I'll address the specific provisions

295| individually in a moment, but first I want to identify the
296| general principles we believe should govern their

297| consideration.
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Our civil justice system exists tec provide redress for
individuals who are harmed by the conduct of others and to
deter such harmful conduct in the future. These are very
important goals, and their achievement is fundamental to any
just society. Although the existing tort system is certainly
not perfect, or the only way to achieve these goals, it has,
as a general matter, served them well. For that reason, the
structure of the tort system should not be modified except
for important reasons. Nor should the tobacco companies
become special favorites of the law. Nevertheless, proposed
modifications of the tort system should bé considered in the
larger context of this legislation, as the chairman
suggested, in service not only of the compensatory and
deterrence objectives of the tort system itself, But also of
the compelling public health obligations identified by the
President.

Although 3 states have recently achieved large
settlements with the tobacco companies, the victims of
tobacco-related diseases to date have received virtually
nothing in the form of compensation through the tort system.
Nor has that system, until now, deterred industry misconduct,
such as marketing cigarettes to minors or the other problems
that Representative Conyers alluded to.

Certainly, recent revelations about the industry's

conduct could change the situation, but litigation alone is
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unlikely to reduce youth smoking. Only comprehensive
legislation, addressing price, access, marketing, and other
industry practices, will be enough to achieve this objective.

As the administration has consistently stated, if there
is agreement on a comprehensive bill that advances the public
health by fulfilling the President's five
principles-=-reducing youth smoking; expressly reaffirming the
authority of the FDA; changing the way the industry does
business; achieving other public health goals; and protecting
tobacco farmers--then reasonable provisions modifying the
civil liability of the tobacco industry would not be a
deal-breaker. We also believe that any such provision should
be crafted to make more achievable the recovery of
appropriate compensation for deserving injured parties than
historically has been the case and te reinforce the
legislation's other comprehensive safeguards against industry
misconduct.

In addition, any final settlement should create powerful
incentives for the tobacco manufacturers to fully and
publicly disclose all appropriate documents, as
Representative Conyers stated. And any changes tec the civil
justice system must be constituticnally sound.

Let me turn now to the provisions of the proposed
settlement. The settlement leaves open many questions. No

definite terms establish who or what will be paid, or for how
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348| long. Nonetheless, some initial observations are possible.
349| There are four broad areas in which the proposed settlement
350| would affect the civil liabkility system.

351 First, the settlement contemplates that much of the

352| pending litigation would ?e settled, including the present
353| States' attorneys generéf?actioﬂ% It appears that the

354| settlement also contemplates that future litigation of these
355| kinds$ would be prohibited by Federal law. :

356 Second, the settlement contemplates Federal legisl;tion
357| that would impose limits on the annual aggregate and ;

358 individual damage payments for which the participatinga

359| tobacco manufacturers could be liable. An annual aggregate
360| cap for the payment of judgments and settlements would}begin
361| at $2 billion in the first year and increase to $5 biliion in
362] the ninth year and thereafter. If total judgments andé

363 | settlements for a given year exceeded the annual aggregate
364 éap, the excess would be rolled over for payment in future
365| years. If Congress wishes to consider annual caps, a variety
366| of approaches could be discussed. Within'the context of the
367| settlement as a whole, we should explore whether liability
368| caps can be part of a creative scheme that also pré%g?;f.the
369 goals I discussed earlier.

370 One critical issue, of course, is whether annual caps or

371| other mechanisms would provide sufficient' funds to meet the

372| needs of victims, or whether they should be raised. It may
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373| be valuable for Congress to ask that the tobacco

374| manufacturers share their calculations and research

375| concerning the likely deollar requirements of those injured by
376| tobacco products.

377 Third, under the settlement all punitive damages claims
378| would be extinguished with respect to conduct taking place
379| prior to the effective date of the bill enacting the

380| settlement. Punitive damages could be awarded with respect
3811 to conduct taking place after that date. In considering

382| these provisions, Congress should consider the overall

383| legislative package and the framework it establishes for

3841 deterring future wrongdoing and serving the public interest.
3851{ Congress could consider whether separate punitive damages
386| limitations are needed if annual caps govern manufacturers'
387 fotal liability. Moreover, Congress could consider

388| alternatives, such as retaining punitive damages, with

389| respect to claims based on facts not disclosed by the tobacco
390| manufacturers to Congress and the public.

391 Finally, the settlement apparently contemplates Federal
392| legislation that would abolish class actions and other forms
393| of multi-case tobacco-eass\}itigation without the defendant's
394| consent. Litigation brought by third party plaintiffs, such
395| as pension funds and health insurers, would be prohibited
396| entirely unless the litigation was based on the subrogation

397| of a single individual's personal injury claim. It has been
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398} difficult to bring class actions for tobacco-related injuries
399| in Federal courts and many State courts have denied class
400| certification. Still, restrictions on such joinder

401 | mechanisms could make it more difficult for some plaintiffs
402| to pursue their c¢laims in court.

403 As with punitive damages, Congress should consider the
404| need for special procedural restrictions if it enacts annual
405]| caps on industry liability. Moreover, such restrictions

406| raise novel federalism concerns. Thus, we believe that

407 Congress should consider carefully the practical and the

408} legal consequences of such provisions and consider in tandem
409| with them the adoption of rules or mechanisms that improve
410| injured tobacco users' access to justice.

411 In conclusion, Mr. Chairman, the Justice Department

412| strongly supports thjLsomprehensive tobacco legislation. We
413| would be happy to join with this committee in a dialog to
4143 find the best possible solution, and I will be pleased to
415| answer any gquestions that you or the other members of the
416| committee may have.

417 [The statement of Mr. Ogden follows:]

418} *%*kkkkkkkk TNSERT ***kkkkhix
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Chairman HYDE. Thank you, Mr. Ogden. Mr. Conyers--

Mr. CONYERS. What should we do if they don't give us the
documents?

Mr. OGDEN. My view, and the administration's view on
that, Congressman, is that while document disclosure is
extremely important, and while we should work hard to find
strong incentives to ensure that we get full disclosure, the
fact of the matter is that every day 3,000 more of our young
people are beginning to smoke regularly; and the fact is that
1,000 of those will die prematurely as a result. And it's
extremely important that we get comprehensive legislation as
soon as we possibly can. So what we would like to see are
strong incentives for full disclosure, as much pressure as we
can get for full disclosure, but we need to get this
legislation accomplished.

Mr. CONYERS. Well, that's their fault, not ours. 1
mean, for God's sake, man, I wanted the 3,000 kids that
started smoking a day 50 years ago not to smoke. So now
you're telling me it's my fault, if these guys jam me on the
document, then it's my fault that it's taking so long and
3,000 more are starting. I don't buy it.

Mr. OGDEN. Well, Congressman, I certainly agree with
you. It's not your fault and it's not the fault of any of us
sitting here. What I am saying is that we have a very

serious and continuing problem--

.{'-.
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Mr. CONYERS. So why don't they come forward with the
documents? This is in effect a plea bargain, isn't it?

Mr. OGDEN. Well, I'm not sure I would characterize it
that way, Congressman, because certainly criminal liability
will remain with respect to criminal wrongdoers. But I don't

quarrel at all with your basic premise: we need to get full

disclosure. Your question was, ''what if we don't? what if
we're not sure we've gotten it?'' And my answer to that is
let's create strong incentives. One possibility would be to

(ond o

whatever protection we craft in the way of civil
liability protections as—betng‘tnnditibnei_pn being limited
to lawsuits based on information that has been disclosed. So
that if we learn something later, whatever limits we've
crafted might not apply. That's one possible way of looking
at it. It's also true that the FDA would retain authority to
take action, and so the basiq point is let's build the
safequards in, but let's move forward.

Mr. CONYERS. Mr. Ogden, do ycu think that it will be
more difficult for individuals to bring suits against the
tobacco industry with no chance of recovering punitive
damages as prpvided under this settlement proposal?

Mr. OGDEN. One thing that's important to remember,
Congressman, is that the settlement proposal does not affect
the availability of punitive damages with respect to future

conduct. It only applies with respect to conduct, as designed
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in the settlement, that the tobacco companies have already
engaged in, and you might think about modifying that and
limit it to those acts the tobacco companies actually
disclose in this process. Certainly, the availability of
punitive damages provides an incentive for civil litigation.
Oon the other hand, the fact of the matter is that -ne—%—

only one individual smoker, to ﬁy knowledge, has
ever received a judgment under the tort system as it stands
against a tobacco company. So you have to factor that in as
well.

Mr. CONYERS. So what's your answer? Yes or no?

Mr., OGDEN. I think it will certainly reduce certain of
the incentives. And I think that one of the things we need
to look at in the context of any legislation--

Mr. CONYERS. Okay--

Mr. OGDEN. +~-is trying to make it easier for people to-
recover damages--

Mr. CONYERS. Right. The yellow light's on--I've got two
questions. Do you know how many pecple die of
cigarette-related illnesses every year?

Mr. OGDEN. 1It's more than 400,000, Congressman.

Mr. CONYERS. Thank you. Are you aware of any statutory
precedents whereby Congress has dictated State court
procedural and evidentiary rules as this tobacco settlement

does?
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Mr. OGDEN. Well, I think for one thing it's somewhat
unclear what exactly is contemplated in terms of those
evidentiary rules=--

Mr. CONYERS. From what you know what is contemplated?

Mr. OGDEN. I think there have been--my understanding is
there has been in the Price Anderson context something that
haidbeaigé'some similarity, but in general this would;be very
unusual. ]

Mr. CONYERS. It does raise a serious federalism issue,
doesn't it? %

Mr. OGDEN. I agree with you. :

Mr. CONYERS. Thank you very much. Thank you, Mr£
Chairman. ;

Chairman HYDE. Thank you, Mr. Conyers. Mr. McCo%lum of
Florida. '

Mr. MCCOLLUM. Thank you, Mr. Chairman.

Mr. Ogden, you raised in the discussion of the punitive
damages in your testimony the question of constitutionality
of the limitation. Could you elaborate omn that? Wwhat do you
see in this, and what should we be looking for in considering
whether or the not the settlement provisions with regard to
punitive damages might be constitutional or not?

Mr. OGDEN. Well, in general there is a concern that's

raised any time the Federal Government dictates to the

States, or seeks to define for the States, the rules and
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519| procedures that govern their own court systems. And it's in
520| that context that issues are raised. We believe that it is
521| probably the case that limitations could be fashioned within
522 the constituticnal constraints, but we need to be careful
523| about the way we do it because these federalism concerns are
524| very important.

525 Mr. MCCOLLUM. You think it can be done, though?

526 Mr. OGDEN. We believe that it can be done if it's done
527| carefully. Yes.

528 Mr. MCCOLLUM. You have not attempted to do that?

529 Mr. OGDEN. Not at this peoint, no, sir. Our intention
530! and our hope is to work together with the Congress in a

531{ bipartisan fashion to develop legislation.

532 Mr. MCCOLLUM. What about the limitations with regard to
533 Elass actions? Do they pose similar conétitutional problems?
534 Mr. OGDEN. They do, indeed. And, again, as applied--as
535| they would be applied in State court proceedings, they raise
536| federalism issues. Again, we believe that careful

537| development of a structure could probably accomplish it

538] within the Constitution. But due regard for the States and
539| their prerogatives is very, very important.

540 Mr. MCCOLLUM. You've stated in your testimony that

541| tobacco companies should not become special favorites of the
542| law, and 1'd suggested, by the same token, they shouldn't be

543| held to a higher standard than other industries should be
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held. So one of the things a little troubling was your
comment that provisions should be crafted, in your judgment,
to make more achievable the recovery of appropriate
compensation for deserving injured parties than historically
has been the case. I'm curious. Are you suggesting that we
have a situation in which tobacco companies have not been
found liable under traditional court tort concepts that we
have strict liability or no-fault recovery for smokers to
compensate them? Or, what are you suggesting?

Mr. OGDEN. What I'm suggesting is that we should look at
the civil liability issue from a complete perspective, look
at the problems that are created by the current civil
liability system for the tobacco companies, but let's look as
well at problems that that system has created for plaintiffs
and see if we can craft something that improves the situation
of everybody concerned. So that--there have been variety of
mechanisms that in different circumstances have been used. 1
think we're open to looking at any of them.

Mr. MCCOLLUM. Such as?

Mr. OGDEN. Well, you know, there have been
compensation~-type schemes developed under which procedures
have been simplified and recoveries have been capped in other
contexts. That would be one option. 1 think another way of
thinking about this entire problem is looking to the entire

package of the legislation and thinking about what kinds of
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569| benefits are being provided to folks who are smokers. For
570| people wh§ are smoking and who are not vet sick, the best
571| possible form of relief they could achieve is assistance in
572| quitting smoking, and I think that's something we have to
573| think about--a forward-looking solution to this problem.

574 Mr. MCCOLLUM. You're not suggested a no-fault récovery
575 system?

576 Mr. OGDEN. I'm not suggesting anything specific at this
577| time, Mr. McCollum.

578 Mr. MCCOLLUM. Thank you. Thank you, Mr. Chairman.

579 Chairman HYDE. Thank you. The gentleman from

580| Massachusetts, Mr. Frank.

581 Mr. FRANK., Mr. Ogden, I certainly agree with your last
582! statement and regret it. You are not suggesting anything
583 | specific at this time. I noticed you thanked the committee
584 for giving you this opportunity to furnish the views of the
585]| Department regarding the legislation. I must say it is an
586 | opportunity largely unexploited by your testimony.

587 [ Laughter. ]

588 I have read it, and I don't know what you think. And I
589| think that's a mistake. These are very important issues, and
590| I resent the administration's unwillingness at this date to
591| get specific. I do not think that you can be on all sides of
5921 this issue. I am glad the President wants to raise some

593| money from the tobacco industry and use it for good purposes.
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But we will not get there unless a lot of people are willing
to make some hard decisions that will justify that passing.
And, apparently a decision was made, not by you, somewhere up
that the administration would be for raising the money and
duck all the tough issues, and I think that's unacceptable.
I'm disappointed by it.

For example, and I was struck by the same passage my
legislative classmate from Florida just referenced. On page
5, you have a couple of sentences which seemed to me almost

inconsistent. You do say that ''restricting

liability''--modifying liability, I assume. Even there, you
didn't want to say ''restrict,'' but I assume we're not
talking about expanding, so I assume--so0 you say, ''modifying

liability the civil liability would not be a deal-breaker.''
One, I'm disappointed by the kind of negative of that. 1I'd
like to know what the administration thinks. We should or
shouldn't restrict liability some. But then, you follow that
by saying, ''the provision should be crafted to make more
achievable the recovery of appropriate compensation.'' If we
restrict liability substantially, what are we talking about?
I mean, are we talking about both restricting liability and
compensating individual smokers. How do I put those two
together?

Mr. OGDEN. First of all, Congressman, our intention, and

the President's intention, from the beginning in approaching
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the whole issue of this legislation, is to try to work
together with the Congress to develop the provisions rather
than to come up with our own pre-established set of
provisions. What the President has tried to do is to take
the principles, the objectives that we think this legislation
should seek to achieve--he's provided a good deal of detail
in terms of how much should be raised and what it should be
put to in the budget, and I'm here attempting to explain what
our position is with respect to these concepts.
Fundamentally, we are not proponents of these limitations on
civile-

Mr. FRANK. You are not proponents, you say?

Mr. OGDEN. We are not proponents--

Mr. FRANK. But you are not opponents-=-

Mr. OGDEN. What we--

Mr. FRANK. You're here as ''ponents''

[ Laughter. ]

Mr. OGDEN. What we are proponents of a comprehensive
solution that accomplishes the objectives that the
President--

Mr. FRANK. Mr. Ogden, spare me. I got that already, and
1've only got five minutes. I just have to say that I don't
think that works. I would also say~--I alsoc feel like, you
know, it's not quite Passover, but, you know, why is this

bill different from all other bills? Why, all of a sudden,
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do you come in and you have not specific proposals to make?
You just want to work with us. Well, that's true of
everything. But having your own specific proposals does not
preclude working together. We always do that. But let me
even take you on the line--you say, well, you just want to
state principles. Should we in the legislation, as a
condition of raising significant money from the tobacco
industry; restrict the liability that they would face if sued
by individuals claiming harm from smoking? Should th%t be
part of the bill? %

Mr. OGDEN. 1If it is necessary to accomplish :
comprehensive legislation, we are prepared to accept that,
yes. :

Mr. FRANK. No, I didn't ask you whether you were z

prepared to accept it. You know, it's like Margaret Fuller

said, ''I accept the universe.'' And I think it Emerson
said, ''By God, she'd better.'' I mean you know--
[ Laughter. ]

.You'll accept what you'll accept, but'I want to know
whether you are in favor of that. 1Is that a good thing to
do?

Mr. OGDEN. Let me try to answer it this way: If we could
achieve those objectives without such provisions, the
administration would certainly prefer that.

Mr. FRANK. But if it were necessary to trade off a
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669 | restriction of civil liability for the money, you would be in
670| favor of that. Let me ask you, because you've been around a
671| while, you've been paying attention, what's your estimate of
672} the likelihood of raising a significant amount of money

673 | without some compensatory restriction on liability?

674 Mr. OGDEN. 1It's very difficult for me, honestly, to

675| assess what the political situation is with respect to that.
676| I really can't do that. What I can say is that there are
677! large advantages to having a resolution in which the tobacco
678| companies are involved. For one thing, one of the key

679| objectives here is changing the way they do business,

680| changing their marketing practices, changing their whole

681} approach. A key element in that is their involvement in the
682| solution.

683 ‘ A second important feature of it is that, whatever we
684 craft in the way of reform, as the FDA regulations are

685| potentially subject to litigation that would tie them up, if
686| we can have a=-=-

687 Mr. FRANK. We know that, Mr. Ogden. 1 appreciate that.
688| I didn't mean to trigger a repetition of the

689 | non-controversial statements. 1 was trying to get some

690| statement of opinion on the tough ones.

691 Absent that, Mr. Chairman, I thank you for your

692 | indulgence.

693 Chairman HYDE. Much as I hate to say the gentleman's
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time has expired, it has.

{ Laughter. ]

Mr. FRANK. Mr. Chairmap, I appreciate it, but in this
case my time and my patience were running out about the same
time, so0 it's just as well that you call on somebody else.

[ Laughter. ]

Chairman HYDE. The gentleman from Pennsylvania, Mr.
Gekas.

Mr. GEKAS. I thank the chairman.

The President, is it not true, submitted a budget in
which he has counted dollars gut of the proposed tobacco
settlement for payment of the new programs and other
initiatives which are contained in that proposal, that budget
proposal. Is that correct?

Mr. OGDEN. What the President’'s done is to identify the
amount of revenue that he believes the increase in tobacco
priées would bring about, and he has accounted for the way in
which he believes the monies raised should be spent, yes.

Mr. GEKAS. So that in your assértions that you wish to
work together, or the administration wishes to work together
with the Congress, if we should not have a product on which
would be passing back and forth between the White House and
the Congress, and amended here, and changed there, and

modified there, that we might end the year without a tobacco

-settlement. What happens to those dollars which the
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President wants to appropriate to X, ¥, and Z out of a
tobacco settlement fund? Do you have any idea? Or, do you
have any general feeling about that? Or, don't you care?

Mr. OGDEN. Well, of course, we care-=very much. We very
much want to have comprehensive tobacco legislation, because
we want to get these mechanisms in place to reduce youth
smoking immediately. What happens if the revenue is not
raised is obviously/those dollars can't be spent.

Mr. GEKAS. Then I, for one, respectfully request that
you convey to the administration that it submit a bill, a
proposed bill, to this committee, to the Congress for
evaluation against what we already have before us; that it
contain the five or what other conditions that the President
has outlined and which you have reported to us today; and
that it contain estimates of what may run into constitutional
preblems, estimates of what may not yield the monetary
results that are hoped for, et cetera. It is a time-honored
tradition in this Congress, and in the Congress in 1789, that
the President's proposals become a focal point, and beginning
point; starting point for the deliberations of Congress,
especially in those issues in which the administration has
gone out front in determining that it is a priority. 1
respectfully request that the White House, that the
administration, the Justice Department, and the custodial

department, whatever is necessary, present a bill to the

£
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Congress containing the demands, or conditions, of the
President, so that we don't have to waffle back and forth
about what they mean and know best how to modify them. Will
you convey that request?

Mr. OGDEN. I certainly will, Congressman.

Mr. GEKAS. And if it winds up that only one Member of
Congress has requested that, what will be the result? Do you
have an estimate?

Mr. OGDEN. Well, I can commit to convey it. I cannot
promise what the response will be.

Mr. GEKAS. I thank you. It is worth it to me to
reestablish in the record what has been bandied about, both
in your testimony and in all the consultations we've had on
this issue. And that is the theorem that this tobacco
settlement does not grant immunity forever and forever to thé
tobacco industries from civiL liability. Do you agree with
that proposition?

Mr. OGDEN. Yes, I do.

Mr. GEKAS. Do you agree that the--even when we talk
about immunity and the settlement of the cases up to date,
that that doesn't preclude, and you've stated this, but I
want to reestablish it in the record, that does not preclude
cases from reaching the punitive damage stage and result in
future cases?

Mr. OGDEN. With respect to future conduct, that's
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769 correct.

770 Mr. GEKAS. I thank the gentleman, and that's where 1I
771| would yield back the balance of my non-time.

772 Chairman HYDE. I thank the gentleman. The gentleman
773 from New York, Mr. Nadler.

774 Mr. NADLER. Thank you.

775 - First of all, let me associate myself with the comments
776| of the gentleman from Massachusetts. I find this testimony
777 to be very broad, very general,“and to say almost nothing
778 about whether the administration has a good or not good idea
779 about the topic of the hearing today, civil liability=--civil
780| liability immunity.

. 781 You say, for example, ''we also believe that any such
782 | provision should be crafted to make more achievable the

783 | recovery of appropriate compensation for deserving injured

784| parties than historically has been the case.''

Now one major
785| provision of the agreement is the abolition of class action
786| lawsuits even in state courts in the future. And if the

787} tobacco industry is granted immunity from class action suits
788| for prior conduct, please tell me who will be able to afford
789 to bring indiwvidual claims égainst the industry. It appears
790| that unless you're a multi-millionaire, who likes to sue for
791| damages as a hobby, you're not going to be able to sue,

792| because nobody has the millions of dollars unless you're in

793| that category to be able to sue the tobacco companies and
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794| win, which is why we have class action suits. You're not

795| going to be able to sue, and you sure as heck won't be able
796| to win. So what you're really saying--not what you--but what
797] the agreement really says is, no one should be able to sue
798| the tobacco companies anymore because you're abolishing class
799| actions suits in the future. Do you regard this provision as
800| making more achievable the recovery of appropriate

801 compensation for deserving injured parties than historically
802! has been the case? |

803 Mr. OGDEN. In isolation, I certainly would not, né. But
804] I think what we need to do is to look at the entire paékage,
805| including other items which may not be in=--

806 Mr. NADLER. All right, but, sir. In isolation, you

807| don't regard that provision as doing that. What else i% the
808| package would mitigate the conclusion, or would mitigaté the
809 impact that abolishing class action lawsuits would have on
810| eliminating people's ability to recover in the future?

811 Mr. OGDEN. I don't think anything in the package-~

812 Chairman HYDE. Mr. Ogden, Mr. Ogden,'*would you move the
813! mike a little closer?

Bl4 Mr. OGDEN. Certainly, sir. I apologize--

815 Chairman HYDE. That's all right. Some of the members
816| aren't hearing you.

817 Mr. OGDEN. Maybe I need to move myself.

818 Chairman HYDE. Whatever is easier.
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819 Mr. OGDEN. Certainly nothing in the package will make it
820| easier to recover in tort actions. Much in the package will
821| provide benefits to smokers outside the context of the tort
822| system. We're interested in those kinds of benefits. We're
823| also interested in looking at the specific proposals. If
824| they are too onerous, if they make it too difficult to

825| recover--

826 Mr. NADLER. All right, let me stop you there. If that
827! is the case, then what does this language mean? That

828] reasonable provisions, modifying the civil liability of

829| tobacco industry, should not be a deal-breaker? We believe
830| that any such provisions should be crafted to make more

83i achievable the recovery of appropriate cdmpensation for

832| deserving injured parties than historically has been the

833 éase. In other words, the provisions limiting civil

8341 liability should not make it more difficult for people to sue
835] and recover, as I assume what this means.

836 Mr. OGDEN. Than has historically been the case-~I think
837| that one thing that's extfemely important to bear in mind in
838| this is that in all the years that the tort system has been
839| in operation, and in all the years in which tobacco companies
840| have been selling preducts that injure people, there has

841| been, I believe, a grand total of one judgment for less than
842| $1 million against the tobacco companies--

843 Mr. NADLER. And that's, that's largely--I would simply
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assert that that's largely because of the industry's success
until very recently in keeping everything secret. Let me ask
you one completely separate guestion, though. This deal is
designed to try--and commendably so--to try to lower smoking
in the United States, especially smoking among young people,
and hopefully, if approved, it will have that impact. But
there's nothing in this deal that will inhibit the tobacco
companies, through their foreign subsidiaries, from doing
what they're obviously trying to do, which is to poison the
rest of the world--which is to say we're going to make up for
our loss of sales in the United States by greatly increasing
marketing abroad and making nations that are not now smokers,
smokers.

And, frankly, don't you think, or does the administration
believe, that it is morally permissible to structure a deal
to try to save the health of American citizens, which deal
gives the tobacco companies évery incentive and no prevention
from stepping up their efforts to poison and kill millions of
pecple in every other country in the world?

Mr. OGDEN. ﬁo, Congressman. In fact, one of the four

Yo oty oF
points that the Pres?den? has insisted on lk_htt;Other public
. inChad M £
health obJectlves,.ETpo&a%—rs*tha%~we—add#ess the problem

international marketing of--
Mr. NADLER. And how do you propose to do that?

Chairman HYDE. The gentleman's time has expired--
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869 Mr. NADLER. I'd ask for unanimous consent for one

870| additional minute.

871 Chairman HYDE. Okay, but I just would like to remind the
872| committee we have a long day ahead_of us.

873 Mr. NADLER. Thank you. I just asked the witness how
874| does the administration propose to do that and where is that
875! proposal?

876 Mr. OGDEN. What the admin--there is in the--~I believe
877| there is in the budget, and I'm straying a bit beyond my

878| expertise here, an indication that funds will be expended on
879| international--on programs of working on international

880 issues. And the Department of Health and Human Services has
881]| addressed that issue. Secretary Shalala has testified--

882 Mr. NADLER. And do you believe that should be included
883] in legislation on this agreement?

884 Mr. OGDEN. I certainly think that would be a good idea,
885| and my understanding is that it's the administration's

886| position that that should be part of what we're achieving.
887 Mr. NADLER. Thank you.

888 Chairman HYDE.. Thank you. The gentleman from North

889 | Carolina, Mr. Coble.

890 Mr. COBLE. Thank you, Mr. Chairman.

891 Mr. Ogden, would the administration prefer a

892 | comprehensive bill with civil liability provisions or a more

893| limited bill directed exclusively at youth access
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894| restrictions?

895 Mr. OGDEN. The administration would prefer a

896| comprehensive bill that deals with the entire problem of

897| smoking, with an emphasis on youth smoking. And if it is
898| necessary, in connection with that, to have reasonab;e

899 | provisions addressed to civil liability, then the

900| administration is prepared to proceed in that way.

901 Mr. COBLE. Now you've been close to this negotiation
902 | process, Mr. Ogden. You've been exposed, I'm sure, to all
903| the details. Having said that, can you illuminate for the
904| members of this committee--strike that. Let's assume that
905} the §368.5 billion amount is accepted, and approved, and

906| enacted, for the sake of discussion. Can you tell us where
907| the growers fit intoc this scheme? Because it seems to me
908| that the growers have been conspicuously absent in many of
909| these negotiations. And, as we say down home, that's a heap
910| of money. From that pot of money, there ought to be some
911, money set aside, earmarked, for the growers. What can you
912 say to us about that?

913 Mr. OGDEN. First, before I answer that question, I just
914| want to make clear 1 actually have not been close to the

915| details of the discussions among the State attorneys general
916( and the industry, and the public health advocates, so that I
917| don't have any personal first-hand information on that. I

918| can tell you that one of the five priorities that the
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919| President has established for this legislation is protecting
920| tobacco farmers and their communities. And the fact of the
921| matter is that tobacco farmers, many of them, work on small
922| farms. Many communities in tobacco growing states are

923 | extremely dependent on this. The President doesn't believe
924! that they are responsible, that they've done anything wrong.
925| And if there is to be, as we hope there will be, a dramatic
926| reduction in the amount of tobacco use, then we are committed
9271 to finding a way, within the scope of this legislation, to
928| dealing with those problems.

929 Mr. COBLE. Mr. Ogden, some insist, and I neither refute
930 nor confirm this, but some insist that the goal posts in the
931] tobacco policy discussion continue to be moved. At one point
932| the President, the FDA, Secretary Shalala, and others said
933] that all we needed to combat under-age smoking, and

934| incidentally, to reduce it by 50 percent over seven years,
935| was to codify the FDA rule which the proposed settlement

936 adopts in its entirety. I think I'm right about that. Am I
- 937| right about?

938 Mr. OGDEN. My understanding is that one of the features
939| of the proposed settlement would be to reaffirm FDA

940| regulatory authority. We are very concerned about the way in
941| which it does that, because it would actually confer |
94,| significantly less authority than the FDA has now, in our

943| view. But certainly one of the objectives here should be to
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reaffirm the full authority of the FDA.

Mr. COBLE. And I'm told--you know how rumcrs fly on this
hill. But I'm told that you all at Justice and or the
administration have given your blessing to the negotiators of
the proposed settlement. Now I'm told that there may be some
dissatisfaction with some of the proposals, but the details
as to these dissatisfactions have been vague and elusive.

And I'd like say, to reiterate what my friend from
Pennsylvania said: I think if you will, you said yougwould,
convey to the President to get his plan up here with ﬁis
fingerprints all over it, so we can examine it in somé
detail. Can you? Do you tell me that you'll do that? 1
think you told the President, or Mr. Gekas, you would@

|
Mr. OGDEN. Yes, sir. !

i

Mr. COBLE. As soon as you can? .

Mr. OGDEN. I will do it right away.

Mr. COBLE. We're not going to shoot the messenger if we
don't get it tomorrow. But it would be nice to get that plan
imminently. '

Mr. OGDEN. I appreciate the former, and I certainly will
convey it, Congressman. I will say it is our intention to be
fully engaged on this, to work together with you in whatever
the most productive way is. And, I appreciate your comments.

Mr. COBLE. Thank you, Mr. Ogden, and our chairman sees

red when that red light comes on. And I yield back, Mr.
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969 | Chairman.

970 Chairman HYDE. Well, I thank the gentleman for yielding
971| back, and before I recognize Mr. Scott, the gentleman from
972] Virginia, 1 just want to elicit some sympathy for Mr. Ogden,
973| who, I think, is in a very awkward position. The American
974| Trial Lawyers, which are an important constituency of the
975| administration, don't want anything done. The tobacco

976| companies want it all. The President wants some achievement
977| in this field, and the middle ground involves elements of
978| tort reform, which are not high on the administration's

979! priority list. So it's like standing on two stools that are
980 | separating. A terrible hernia will be the result.

981 [Laughter. ]

982 So I sympathize with Mr. Ogden. I want you to know that

9831 you have one person up here who's bleeding with you.

984 [Laughter. ]

985 Mr. OGDEN. May I respond, Mr. Chairman?

286 Chairman HYDE. Sure.

987 Mr. OGDEN. I appreciate very much your concern, but

988| honestly, I don't feel that sense of jeopardy. Our focus

989| truly is on the public health and on attempting to get a bill
990| that reduces youth smoking and addresses these issues. We
991| all have a difficult challenge, because it's a complex

992 | problem. But we're certainly dedicated to working toward it

993| in the best way we can.
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Chairman HYDE. Well, I'm sure of that.

Mr. Scott, the gentleman from Virginia.

Mr. SCOTT. Thank you, Mr. Chairman.

And as one who has generally opposed tort reform, I
appreciate your comments, because most of the proposals on
tort reform just merely deny victims fair compensation and
reward the wrongdoer without any balance. I support the
situations like worker's compensation, where the victim gives
up the right to sue, but in all cases they can recover,
whether they could have won or not, if they're injured on the
job; and there's a balance. So in this situation, we need to
know a little bit about what the balance is to see whether or
not the compensation is appropriate. And from that basis,
you've kind of alluded to it, but I wanted to know what you
would assess a victim's ability to win in the future. Do
people bringing cases against the cigarette manufacturers

''winnable'' cases in the future or not. They haven't

have
won so far.

Mr. OGDEN. Well, you're right that they certainly
haven't won so faf, by and large. And I think that is a
serious concern. I think one of the things we want to look
closely at is whether in the context of whatever we do in
this area, we are able to make compensation fairer and more

efficient, and that's certainly something that we're very

conscious of. If we're going to tamper in this area, if
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1019| we're going to look at this area, let's see if we can't do
1020| that as well.

1021 Mr. SCOTT. What chance do you think any of the States
1022 | have in winning their cases?

1023 Mr. OGDEN. 1I really wouldn't comment on pending

1024 litigation.

1025 Chairman HYDE. I'm going to ask Mr. Scott to withhold.
1026} We have twe votes imminent on the floor, to use a favorite
1027| word here today. And I'm going to ask the committee to stand
1028| in recess while we go vote and to please return promptly
1029| after the last vote so that we can proceed with the hearing.
1030| We've only gotten to the first witness, and we have many
1031} more. The committee stands in recess for a short time.

1032| [Recess.]

1033 Chairman HYDE. The committee will please come to order.
1034} When last we were here, Mr. Scott was interrogating Mr.

1035] Ogden, and so we return to Mr. Scott.

1036 Mr. SCOTT. Thank you, Mr. Chairman.

1037 Mr. Ogden, I think I was asking you what the--an

1038| individual plaintiff would be losing if the legislation would
1039| pass, in terms of what chances there would be in actually
1040| winning a lawsuit and with the States? And the bells were
1041| going off, and I'm sorry I didn't hear your answer.

1042 Mr. OGDEN. I'm not sure I remember my answer, either,

1043 | Congressman. Well, what they lose obviously would depend on
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what Congress actually passes. If caps are passed that apply
to individual lawsuits or they apply in an aggregate way to
pay out over time, they would recover any--potentially
recover any damages over a longer period of time, because the
wa& the caps work involvés rolling over the excess into
future yearsfgﬁth respect to class actions, which I think was
what you were:-

Mr. SCOTT. Well, speaking of the rollover, is the
rollover--does the rollover work both ways so if in the $2
billicn, if only $1 billion in judgments are awarded that

year would the $1 billion roll over for next year?

16 Hal vado
Mr. OGDEN. My understanding qi the settlementjﬁ?ﬁid not
A

Tr;hai_gyat would happeﬁfz?gn is that the

money that was not spent in a particular year would go to a

happen

commission that would be established, and that commission
would decide what public purposes to put the money to. But,
of course, a different arrangement could be made if Congress
saw fit.

Mr. SCOTT. ©On the class actions, is it, from a practical
point of view, impossible to bring a case against a
manufacturer by an individual without a class action?

Mr. OGDEN. Well, I don't think it's impossible.
Certainly, one thing that we ought to be looking at in all of
this, if we are going to address class actions, is whether

there are other ways to¢ reduce the transaction costs, to
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1069| reduce the cost of filing suit for individuals. The critical
1070| thing, I think, why I think there's an opportunity here to do
1071] something that, in some measure, actually helps plaintiffé;is
1072| that under this agreement, there is $2 billion to $5 billion
1073 1&%&5#212;-ehat_i7’éctually set aside for this purpose. And
1074 it doesn't go back to the tobacco companies if it's not

1075| spent; it gets put to some other purpose.

1076 In all of history, we've had less than $1 million worth
1077| of judgments in favor of injured smokers. Now it's possible
1078| that will change. One great advantage of what's going on is
1079 that documents are getting cut there and maybe Congress can
1080| ensure that even more documents are out there and readily
1081]| available to plaintiffs to use. And we may be able to do
twp\\aMde.

1082] some other things. But there'g more moneyl}n a single year,
1083 | under this arrangement; then ever has been paid out. And I
1084| think that creates an opportunity for us to find a way to do
1085| better than we have in the past. That's all I've said.

1086 Mr. SCOTT. What effect would this have on the State
1087| settlements in the Minnesota case, which is actually going to
1088 trial?

1089 Mr. OGDEN. I think it probably would be best tc address
1090| that question to one of the States' attorneys general who's
1091| going to come up here. The exact details as to how this
1092| would interact with parficular lawsuits are not entirely

1093 clear to me.
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Mr. SCOTT. But you anticipate any judicial ratification
of the settlement since you're involving so many different
individual rights?

Mr. OGDEN. Again, I think the details of how separate
settlements would interact with legislation is something that
would need to be worked out. It's an important subject, but
I don't think it's clear, at the moment, exactly how that
would work.

Mr. SCOTIT. Thank you, Mr. Chairman. I will yielé back
the gentleman from- New York's extra minute. ;

Chairman HYDE. Thank you. The gentleman from Teénessee,
Mr. Bryant. I'm sorry. Forgive me. I overlooked Mr%
Canady, down in the foggy mists at the end of the ;
row~-tobacco smoke. E

[Laughter. ] é

Mr. Canady.

Mr. CANADY. Thank you, Mr. Chairman.

I want to join with the point that a number of my
colleagues have made this morning that if:the administration
wants this to be a successful legislative effort, I think the
administration is going to have to be specific about what it
will support and to present positive proposals to us for us
to consider. I think that's--otherwise, I think the

prospects for this are not so great, and that's something, 1

think, you need to take back to the administration and
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communicate to them. I think that's coming through on a
bipartisan basis from the members of the Judiciary Committee.

Mr. OGDEN. Well, Congressman, if I may respond--

Mr. CANADY. Please respond. Yes.

Mr. OGDEN. =--to that? I appreciate that, aﬁa as I told
Congressman Gekas and others, I certainly will communicate
that back. I do think it's important to beér in mind that
the President has been quite specific about what he wants to
accomplish with this legislation--the objectives that he
wants to accomplish. And I don't appear, sir--

Mr. CANADY. Wéll, I think we're also interested in how
to accomplish the objectives, specifica}ly. All of us can
probably hold hands and talk about broad objectives on a wide
range of proposals, bﬁt that reaily doesn't get the work
aone. We have to have the specific mechanisms to accomplish
it. Again, I understand your, your--

Mr. OGDEN. And I don't disagree with that. All I'm--the
President has offered specifics with.respect te certain
matters. With respect to the immediate matters that the
committee is considering today, the administration is not
urging the Congress to adopt such provisions and as the lead
off witness I am in that respect, I think, Mr. Chairman, in
something of an awkward position, because we don't come here
as proponents of these provisions. But what we do understand

is that in order to bring down youth smoking, we need to
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increase the price of cigarettes, dramatically. That's a
critical element in it. That's going to generate a
tremendous amount of revenue that should not go to the
tobacco companies. It should go to the public--to public
purposes. And if it's necessary, in accomplishing all of
that, if it proves to be necessary to have these provisions,
we're prepared to talk about them.

Mr. CANADY. But again, I don't want to burden you more
than you've already been burdened. But to tell me that you
support an objective, but you're not a proponent of the
mechanism that's necessary to obtain the objective strikes me
as a little silly.

Mr. OGDEN. Well, I hope it's not silly, Congressman, and
I appreciate your point. I guess what I'm trying to
communicate is that we are open to discuss this issue. If
this needs to be added, we want to make it happen in the best
possible way. But we are not coming to you with specific
proposals in this area, because this is not part of the
President;s personal agenda here. It's not part of what he
thinks needs to happen for its own sake.

Mr. CANADY. The Federal Government has not brought suits
that are the equivalent of the suits brought by the various
attorneys general around the country against the tobacco
industry. Why is it that the Federal Government has not sued

the tobacco industry?
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Mr. OGDEN. I appreciate the guestion and the opportunity
to explain that. The Medicaid statute establishes a
framework in which the states are authorized, and, indeed,'
obligated to pursue third party--to pursue companies or
entities that have caused health care costs that should be
recouped, not only on their own behalf, but on behalf of the
Federal Government. That's the way the Medicaid statute is
structured. And so, they are effectively representing the
United States with respect igtf_the United States' portion of
the Medicaid payments in these lawsuits. We've certainly
locked at the guestion whether we can add anything in the
litigation or, more broadly, whether other federal programs
might be appropriate subjects for litigation; and ultimately
our judg¥;;nt is that the opportunity presented by this
legislation is an opportunity to resclve all of these issues
in a comprehensive way without the--

Mr. CANADY. Well, let me ask on that, though. In thié
proposal, would there be a bar on litigation by the Federal
Government, equivalent to the restrictions placed on the
States?

Mr. OGDEN. That's not something that's specified, I
don't believe, in any language in the settlement.

Mr. CANADY. Do you think--there should be should a bar?
Is that the intention?

Mr. OGDEN. I think that would depend entirely--again, I
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hate to give an answer that's not directly responsive--but it
really does depend on what else is accomplished. If what the
Congress does is resolve those claimsgga?% looks at--decides
which types of Federal programs should be compensated and
makes a judgment about how much that should be and passes
legislation that accomplishes that kind of compensation, then
it probably would be logical to extinguish the causes of
action which would recover those same dollars.

Chairman HYDE. The gentleman's time has expired. The
gentlelady from California, Ms. Lofgren,

Ms. LOFGREN. Thank you, Mr. Chairman. I should note
before asking any questions that I come from a State that
recently banned smoking in bars, and when the tobacco tax was
put on the ballot; it got a vote of well over 80 percent of
California voters wanted to increase taxes. And polls show
that California voters would increase taxes up to $2 a pack
or more by 80 percent margins.

So with that as a background, understanding this is a
representative democracy, I'm wondering how this settlement
gets something for people who hope to extinguish smoking for
health reasons that we couldn't get otherwise. 1 very much
agree that the President's motives on this are absolutely
admirable. His interes; in decreasing téen smoking, getting
revenue for important purposes are just the best. But it's a

moving target, and as the litigation scene changes, the
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ability of plaintiffs to recover may be very different than
when this whole thing started out.

I'm also mindful that if we had the political will, we
could raise rtaxes on c¢cigarettes as much as we could get votes
for, certainly up to $1.50 a pack. And I think there would
be popular support. So I guess the question is: putting
aside the litigation issue, what in terms of revenue to the
federal government couldn't be available to us through
taxation, requlations of use of tobacco just by will, by
votes?

Mr. OGDEN. From a public health perspective, the
critical issue is to raise the price of a pack of cigarettes.

The best estiﬁates are that a 10 percent increase in the
price will brigg about a 7 percent reduction in youth
smoking. That's what the experts tell us. So this is a very
critical element in it. The President's proposal is to do
that by requiring lump sum payments from the industry--

Ms. LOFGREN. If I may interrupt, though--1I mean, we have
the ability, do we not, to raise the same amount of money
through taxation by a vote of this Congress?

Mr. OGDEN. Yes, I believe that is so, and certainly if
the Congress were inclined to proceed in that fashion, that
would probably be acceptable to the administration. 1 would
say this, though. One key element in what the President is

proposing is that a component of these price hikes would
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actually be in the form of penalties that would be imposed on
the industry, and potentially on individual-manufacturers,
based on their failure to meet certain targets. So there
actually would be incentives built into the system, and I
think we need to look at that.

Ms. LOFGREN. Let me ask about the payments into the, I
guess, the punitive damage or penalty trust fund. In reading
through, and I realize that we don't have the proposal ‘before
us, but it looks to me that the payments would be paid;for by
future revenues so that, in essence, we've got to haveimore
people smoking in order to come up with the revenue to%pay
for the punishment. 1Is that an accurate analysis? .

Mr. OGDEN. No. }

Ms. LOFGREN. What would be accurate then? E

Mr. OGDEN. What would be accurate is that the incﬁease
in price would be a result of the payments that the industry

is required to make in the first place. So the industry's

commitment to pay comes at the front end. The price hike is

‘their way of paying for it. That price hike itself is a good

thing for the American people for the reasons I've stated.
Ms. LOFGREN. My time is almost out. 1I've got to ask
this one final question, because it's a huge California issue
and if you could respond in writing to the pricr question.
California counties actually fronted the state's costs for

Medicaid. I mean, it's really scandalous what went on for
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1269| multiple years. California counties have brought some

1270| lawsuits and gotten settlements. My question is and the

1271| guestion posed to me by California counties is: if a

1272} settlement goes fhrough, and there is a deal made on

1273| repayment of costs, will those settlement funds flow back to
1274{ the entities that actually paid them--in this case,

1275| California counties? Or, will the state rip off those funds
1276| once again, leaving local taxpayers holding the bag?

1277 Mr. OGDEN. I don't think that, at this point, there is
1278| specificity as to how the state funds specifically would be
1279 | expended. The President certainly wants, with respect to
1280 some portion of the monies, them to be dedicated to states to
1281 specific purposes. But beyond that, I'm not aware of there
1282 | being any specifics.

1283 ; Chairman HYDE. The gentlelady's time has expired. The
1284| gentleman from Tennessee, Mr. Bryant.

1285 Mr. BRYANT. Thank you, Mr. Chairman. Mr. Ogden, good
1286| morning.

1287 Mr. OGDEN. Good morning.

1288 Mr. BRYANT. My first guestion is, Minnesota is involved,
1289| as we speak today, with litigation trying to recover

1290| approximately $1.7 billion in its State costs. And at the
1291! same time, we have attorneys in Florida who themselves are
1292| battling over $2.8 billion in legal fees, almost--in Florida,

1293 they're seeking almost double in legal fees what the entire
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State of Minnesota is trying to recover. WwWhat is the
administration's position on these outrageous, unconscionable
attorneys' fees that some of the States have negotiated,
which would result in lawyers becoming instant
multi-millionaires, in some cases, billionaires?

Mr. OGDEN. Well, as a general matter with respect to
attorneys' fees, it's important, of course, that attorneys
who do the work and incur the risk receive fair and
reasonable~angrremuneration for that, and that's gf necessary
for the access t%—justice-- %;E

Mr. BRYANT. Is that fair and reasonable in your view,
the administration's view?

Mr. OGDEN. Certainly, the administration also believes
that it is important to have mechanisms in place so that
wildly unreasonable levels of compensation are not realized
by attorneyé?because the result of that is that those monies
don't go to the public purposes they should go to. So we are
open to mechanisms to address that issue--

Mr. BRYANT. Exactly.

Mr. OGDEN. There obvicusly also are=-=-

Mr. BRYANT. Let me interrupt you.

Mr. OGDEN. Certainly.

Mr. BRYANT. So you're committing, on béhalf of the
administration, that you will be to work with Congress and

join in our efforts to effectively limit those fees to
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reasonable fees so that money can go elsewhere for other good
causes?

Mr. OGDEN. We support that concept, ves.

Mr. BRYANT. Thank you.

Mr. OGDEN. There are constitutional issues that
obviously would need to be addressed.

Mr. BRYANT. I understand that. Now, I understand that
you've testified, consistent with the President, that there
are basically five objectives that would have to be
considered in any settlement. Do you see this particular
agreement that we're talking about today, the comprehensive
settlement as embodying those five principles? And in
particular the one that, I believe, very effectively deals
with youth smoking and, in fact, offers a money-back
guarantee that if it doesn't work, then people are Qoing to
pay. But do you believe that agreement embodies those five
principles that the President is seeking?

Mr. OGDEN. We want to build on that agreement. We think
that wonderful things have been done to get to that point,
but the President believei%%ﬁefg?%;ings that need to be
improved. For one thing, he wants a much larger increase in
the price of cigarettes than is called for in the current
agreement. For another thing, he wants no restrictions on

the FDA's regulatory ggfhority with respect to cigarettes and

v
other tobacco productsk Qnd there are other ways, I think, in
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1344| which it can be improved. But that's not to denigrate the
1345| achievement that it represents, because it is a great deal of
1346| progress.

1347 Mr. BRYANT. I want to commend your position in regards
1348] to I often ask, ''why would tobaccg want to make all these
1349| concessions that they make in any kind of agreement 1like
1350| this?'' You know, both parties have to agree and make

1351| concessions. Why would they do that if they didn't get some
1352| kind of limitation on liability? Not complete immunity but
1353| some limitation. And apparently, this idea of simply taxing
1354| tobacco here is being suggested as an alternative. But as
1355] you peint out, I think very effectively, when you go that
1356 route you lose so many things that you get in this

1357| agreement--that is wvoluntary cooperation with tobacco in
1358| terms of their advertising, their marketing, which, if you
1359| didn't do that you would spend years in litigation over, as
1360] well as these penalties and incentives for people to work
1361| together and, indeed and truiy, for the first time cut youth
1362| smoking. I think you lose so much when you do that. That's
1363| why, I think, I am please to see the administration

1364 | supporting that position and some sort of omnibus overall
1365} settlement of this case. Thank you. Do you have a quick
1366| answer?

1367 Mr. OGDEN. Weli, simply to say that we think

1368| everybody--Congress and the administration--needs to keep its




HJU036.000 : PAGE 58

1369| eye on the ball of reducing youth smoking. That's the

1370] central thing, and the other points that the President is
1371| seeking to achieve. And while we are not proponents of these
1372| provisions with respect to civil liability reform, civil
1373| liability changes, we are prepared to look at them in the
1374| service of those.

1375 Mr. BRYANT. But isn't this the most realistic approach
1376} to really, really getting the objectives we want and keeping
13771 our eye on the ball?

1378 Mr. OGDEN. Well, whether it is or isn't, I think,

1379| remains to be seen. We certainly are willing to work very

1380 hard with you to try to develop the best solution.

1381 Mr. BRYANT. Thank you, Mr. Chairman.

1382 Chairman HYDE. The gentlelady from Texas, Ms. Jackson
1383| Lee.

1384 Ms. JACKSON LEE. Thank you very much, Mr. Chairman. 1I'd

1385} ask unanimous consent to submit an opening statement that I
1386 had in the record.
1387 Chairman HYDE. Without objection.

1388 [The statement of Ms. Jackson Lee follows:]

1389| *%x*krkkkkx COMMITTEE INSERT **%*kkkkwksk
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Ms. JACKSON LEE. Let me first acknowledge a lot of the
hard work that has gone into the point where we are today and
certainly appreciate the work of various attorney generals,
in particular, of course, I happen to come from a State that
has engaged in a settlement that has been approved. 1 also
sit on a task force that is working on this issue from the
congressional perspective.

Tell me what the structure is in the Justice Department.
Is there an existing task force that deals with this
particular matter, tobacco settlement? %

Mr. OGDEN. Yes, the Civil Division of the Departmént has
been looking very hard at this issue from a number of
perspectives, with involvement from our Office of Legal
Counsel and other components. And we are working toge%her
and have been for some time.

Ms. JACKSON LEE. Are you the principal--and I say you,
meaning that task force or that structure--the principal
structure upon which the White House relies for its advice
and input on this settlement? 1

Mr. OGDEN. Certainly from the Justice Department we are.

Obvicusly, there are other departments in the executive
branch that provide very important input, including Health
and Human Services.

Ms. JACKSON LEE. 1Is there a person in the White House

that you deal with that is the principal negotiator, or
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1415| principal point person on this issue other than the

1416| President?

1417 Mr. OGDEN. We deal principally with the Domestic Policy
1418 Council=--Mr. Reed.

1419 Ms. JACKSON LEE. And is this task force the one that's
1420| in the Justice Department? Is Attorney General Reno or Eric
1421| Holder an active participant?

1422 Mr. OGDEN. Both of them are actively involved.

1423 Ms. JACKSON LEE. Was there a reason that they were not
1424| here, and I'm not sure whether the chairman invited them, but
14251 is there a reason that they're not here today?

1426 Mr. OGDEN. The Chair issued & very gracious invitation
1427) to the Attorney General. Mr. Holder had been hoping to be
1428| able to testify. Unfortunately, he took ill over the

1429 Qeekend. He's better now, but he did not have the time to
1430| prepare adequately and sé you're stuck with me, I'm afraid.
1431 Ms. JACKSCN LEE. Well, I wanted that to be for the
1432] record. I think that this is one of the most challenging
1433 | decisions that we as a Congress and this Nation will have to
1434| deal with, because it has far-reaching impact on the health
1435| of a nation, not necéssarily an isolated group, isolated
1436| states, but the health of a nation.

1437 So let me proceed with some of the concerns that 1 have
1438 and to add to inguiry and, I imagine, instructions that you

1439| have heard from several of my colleagues with respect to a
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proposal by the administration. Mine would be slightly
different. I do believe that the administration has.a
responsibility of making, or getting, the best deal, the best
preposal, the best settlement. And I would take issue with
the wait-and-see posture or we;will-work-with-you posture
only because I realize that one can argue that you're not a
litigant per se, and that this has been basically a private
matter or a matter that has been amongst litigants. But when
it impacts the national health policy, or impacts the
financial bottom line of a nation--how much Medicaid, how
much Medicare, how much funding prospectively we'll have to
utilize to stymie the results, if you will, of the
utilization of cigarettes--the damages that have been
done-~then it becomes a national issue.

| So I would argue vigorously that the government, the
National Government, had that kind of responsibility. We ére
on different sides of this issue, and I remain open, albeit
that I have been working on a task force. Points made about
trial lawyer fees and whether or not trial lawyers are moving
this train, let me say that trial lawyers thgt I have spoken
to have said to me, ''get the best deal that you possibly can

get, bar none, on the settlement or anything else.
Attorneys fees have been judged according to Federal
judges who have reviewed them. But my question to you is,

what happens with this cap on punitive damages? Ewven though

idlooa
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we have the $60 billion, how does that help the injured
smoker in the year 2010 and why are we not weighing in on
that issue? What happens with this settlement with result to
the class action part of it? And how do you see the FDA
being a vital part of the regulation of nicotine? Do they
put big block letters on the cigarettes? People already know
that. How would ycu see this being implemeﬁted, and don't
you see a role for the government to make this a better
settlement? If you'd answer--I gave you three questions, and
if you'd answer those, 1'd appreciate it.

Mr. OGDEN. I'll do my best, Congresswoman. First of all,
I certainly agree with you that this is an issue of the most
pressing national importance, pressing importance to the
government, to the Administration. And we want to be as
proactive a participant in crafting a solution as we possibly
can.

Second, I think the second question related to punitive
damages. Certainly, I don't come here as a proponent of
limitations on punitive damages. However, restricting
punitive damages in a scheme that maintains deterrence
against wrongdeing by the companies is something that, if
necessary, we would be prepared to look at.

Finally, I guess I lost your third question. Do you
remember what it was?

Ms. JACKSON LEE. Yes, it had to do with how this lawsuit
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1490) and how the FDA regulation is going to be implemented, and
1491| how this settiement would impact that injured smoker in the
1492 | year 2010.

1483 Mr. OGDEN. Critically important is the FDA's continued
1494| role; they'll be able to respond to any new information that
1495| comes out, issue new regqulations with respect to tobacco.
1496| There should be no restriction on them with respect to

1497 | needing to make some finding about black markets or

1498| contraband, as has been proposed in the settlement. They'll
1499| be able to provide significant protection, including

1500} addressing marketing issues/»whéeh7—%—thfn%1.and access

ol
1501| issues=--that I think %Z:extremely important to this problem.

1502 Chairman HYDE. The gentlelady's time has expired.
1503 Ms. JACKSON LEE. Thank you, Mr. Chairman.

1504 Chairman HYDE. The gentlgman from Chio, Mr. Chabot.
1505 Mr. CHABOT. I thank the chairman.

1506 Mr. Ogden, if--1 know you have been listening to the

1507| various questions that have been put tec you today, and

1508| there's been kind of a common theme from both sides of the
1509| aisles. I think Barney Frank, early on, from the Democratic
1510| side pressed you on the fact that the administration has not
1511 | really put forward a plan yet had criticism. Mr. Gekas, on
1512 | our side--and there's been a lot of questioning and comments

1513| about that-«~and I agree with the tenor of those comments. I
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think there's been a woeful lack of leadership from the White
House on this issue thus far. I think it's time--time's long
overdue that you put forward proposed legislation that we can
consider in Congress.

I mean, the other night when the Presgsident gave the S5State
of the Union address, he talked about all kinds of ways to
spend the money from this proposed settlement, things which
sounded good, you know, things like shoring up Social
Security and finding some money for child care and education
and other things--things a lot of us agree with. But those
things aren't going to happen unless this settlement happens,
and this settlement isn't going to happen unless we have
leadership from the White House. So I would strongly
encourage yocu to send that message back, loud and clear: that
we want the President's plan, we want the details, and we
want it wvery soon.

Mr. OGDEN. I've committed to do that, Congressman. But I
also would, I guess, repeat what I've said before, which is
that the President has laid out what he believes the

sheo\d La w}?
object;V€§Z§ﬁa“ﬁL has laid out gquite a bit of what he thinks
the mechanism should be--this critical increase in the price
of tobacco through lump sum payments and penalties that will
reduce youth smoking so dramatically.

Mr. CHABOT. Give us-a timeframe, if you could. How soon

do you expect us to actually to have the President's detailed
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plan before Congress.

Mr. OGDEN. I can't give you an estimate about that
because~=-as I=--my understanding of what the administration
hopes to do is to work together with the Congress, with the
leaders of the Congress, to craft bipartisan legislation to
accomplish these objectives.

Mr. CHABOT. So you don't know how long it's going to
take then? You don't know when we'll get the President's
plan?

Mr. OGDEN. I hope that we can have bipartisan
legislation drafted very, very soon, but I don't have any
timetable.

Mr. CHABOT. But you don't know what very soon is at this
point--as far as if we're talking weeks or a couple of months
or how long we're talking?

Mr. OGDEN. I don't have a timetable. It depends ho

right, well, let me move on to something else. We also
discussed the potential of increasing a tax on cigarettes in
order to come up with the funding, and let's talk about that
for a minute. I know some years ago the administration had a
proposal, and actually carried it forward, about a luxury tax
on yachts and expensive cars and that sort of thing. The
idea was a lot of revenues would come in, they could things

with these revenues. And ultimately what happened, as we all

!;.
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1564 | know, is that people didn't buy yachts, and they stopped

1565( buying cars and we actually crippled an industry; and not
1566 | many revenues came in. And I'm just wondering: is there a
1567| peoint of diminishing returns on the cigarette tax? And what
1568| do you see happening out there? How high can that go

1569 | before--and I know we ultimately want to reduce smoking. So
1570} you're ultimately trying to reduce smoking, particularly to
1571| young people. And I'd just like you to discuss, perhaps in a
1572| little more detail, how you see that playing out? i

1573 Mr. OGDEN. Well, as you say, the objective-=-I don}t know
1574 what the objective was with yachts and cars, but certainly
1575] the cbhjective with tobacco is to reduce draﬁatically tﬁe

1576 number of people who are smoking in the future. And, !

1577 | therefore, exactly the point of this--indeed, the whol% point
1578 6f the lump-sum payments and the penalties that the Président
1579} thinks should be imposed--is to reduce dramatically the

1580| amount of smoking that is going on, particularly by young
1581 | people, but also in genefal. Obviously, there's a

1582 relationship between price and demand, and we hope to use
1583 | that, particularly with starting smokers to do that.

1584 What the President has proposed is lump~-sum payments and
1585| penalties that would potentially raise the price of a pack of
1586| cigarettes by up to a $§1.50 over the course of the next 10

1587| years with attention to how well we are doing in ocur targets.

1588 How much is youtk smoking coming down?
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1589 Mr. CHABOT. Well, again, just to reiterate as strongly
1590 as I can, I think we ought to have the President's proposal

1591 and have it here as quickly as possible.

1592 Thank you, and I yield back the balance of my time.
1593 Chairman HYDE. I thank the gentleman.

1594 The gentleman from Massachusetts, Mr. Meehan.

1595 Mr. MEEHAN. Mr. Chairman, I would like to first of all

1596 take this opportunity teo thank you for heolding today's

1597| hearing. Enacting comprehensive legislation to reduce

1598| tobacco uses should be one of the top priorities for this
1599 | Congress, and I hope that teoday's hearing helped move that
1600| process forward.

1601 However, let me be very clear, absolute immunity from
1602 civil liability for the tobacco industry is and should be
1603 dead.

1604 With regard to the President, while I would like to see a
1605} specific proposal, let me just point out that Bill Clinton is
1606| the first American President in history to stand up to big
1607} tobacco on behalf of America's children, and I am very

1608| appreciative of the President's efforts on tobacco.

1609 We in the Congress have a unigque and histeoric opportunity
1610| this year to change the course of this country's public

1611| health. Tobacco uses have indicated it's a leading,

l1612 preventable cause of death in the United States.

1613 For decades the tobacco companies have marketing this
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addictive and deadly product to America's children. They
have targeted young pecople with advertising and just over the
last few weeks a new set of internal documents have been
released that conclusively proved the existence of this
deliberate strategy to market to children.

And it's interesting, because here in Congress even
longtime allies of the industry have expressed dismay and
disqust over these documents detailing blatant and cynical
ploys to entice kids into lifelong and life-ending addiction.

Now, Mr. Ogden, in your written testimony you touch upon
many of the provisions which I think ought to be included in
a comprehensive tobacco bill, a combination of penalties and
Price increases that raise the price of cigarettes by a
$1.50, full authority to ﬁhe FDA, changes in the way the
tobacco industry does business, particularly with regard to
advertising, and a number of other critical public-health
goals. -

And I agree with these principles, and I think we can
include many others, including a comprehensive proposal to
reduce tobacco use. Now, however, de facto immunity, full
immunity from civil liability for the adoption of these
measures to protect health; however, 1 think it's dead. I
don't think that we need to negotiate as equals with this
industry.

Mr. Ogden, in December of 1994, I submitted to Attorney

woo4
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General Reno a ll4-page prosecution page memorandum detéiling
a number of potential criminal violations by tobacco
companies and their executives, and since that time The New
York Times and The Wall Street Journal and many other media
outiets havé suggested that the Justice Department has been
conducting a2 number of grand jury investigations focused on
the tobacco iﬁdustry and its attorneys.

From media accounts, at least, it appears that this is
one of the major criminal investigations that the Justice
Department has conducted with charges or allegations of
perjury and misleading the Federal Government, wire fraud,
mail fraud, criminal_conspiracies, securities violatibns, and
abuse cof attorney-client privileges.

And just two weeks ago the Justice Department announced
that a small, biotech firm in California had plead guilty to
the illegal export and import of genefically-enhanced tobacco
seeds in conjunction with the company's work for Brown and
Williamson.

Now, in light of the Justice Department's ongoing
investigation into potential criminal violatiéns, do you
believe now is an appropriate time for the Congress to grant
de facto immunity to this industry from civil liability that
at least in part is designéd to punish the induétry for
decades-long duplicity; of duplicity on their part?

We don't have all the results of that c¢riminal
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investigation. I wonder if you could respond.

Mr. OGDEN. Well, I can't, of course I can't comment
either to confirm or deny the existence of any--

Mr. MEEHAN. You don't have to do that. We read the
Journal and the Times and there are leaks, so--

Mr. OGDEN. But apart from that, yes, I think it is
extremely important that the Congress move forward
expeditiously with this legislation. Part of it--

Mr. MEEHAN. And de facto immunity?

Mr. OCGDEN. De facto, well, certainly anything that
constitutes immunity for the industry for future acts would
be unacceptable, and that's not on the table. With respect
to other matters, we are willing to consider limited
measures, reascnable measures, that would change the way in
which the liability system works, with respect to tobacco, if
that's necessary in order to achieve these larger purposes.

De facto immunity certainly is not anything that's on the
table.

Chairman HYDE. The gentleman's time has expired. The
gentleman from Georgia, Mr. Barr.

Mr. BARR. Thank you, Mr. Chairman.

Mr. Ogden, I think it was in response a question by my
colleague from Tennessee, Mr. Bryant. You said that there
were constitutional issues that need to be addressed with

regard to attorney's fees. What constitutional issues are
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1689 | those?

1690 Mr. OGDEN. Well, my understanding, Congressman, is that
1691| when you have a completed contractual arrangement and

1692| legislation seeks to modify the benefits of a comgleted

1693| contractual arrangement that may exist--for all I know I
1694 | assume does exist--between the States and certain of their
1695| attorneys, questions arise with respect to the degree to
1696| which settled expectations about levels of compensation can
1697 | be modified after the fact. 1It's an issue that, you know, I
1698| am not prepared to comment on in terms of how it can be

1699| resolved. We are certainly interested in working igfiemanner
1700| that I indicated to Mr. Bryant on the question.

1701 Mr. BARR. So the constitutional issue in your view is

1702| simply a contractual one?

1703 Mr. OGDEN. It is-=-

1704 Mr. BARR. The sanctity o¢f whatever contract there might
1705| be?

1706 Mr. OGDEN. Contractual expectations can give rise to

1707| certain property interests that the Govermment's bound to
1708| respect in certain ways, and we just need to be careful in
1709| looking at this issue that we're consistent with what the
1710} Constitution requires.

1711 Mr. BARR. Let's focus for a minute on the Constitution.
17121 I notice that in your written remarks the word

1713| ''Constitution'' doesn't appear nor does the word
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1714{ ''constitutional'' appear anywhere. Correct me if I am

1715 mistaken.

1716 Mr. OGDEN. I hope you are mistaken.

1717 Mr. BARR. I read through it again after your reference
1718 to constitutional issues needing to be addressed with regard
1719| to attorneys' fees. There are people, including myself, that
1720( think that there are soﬁe fairly fundamental constitutional
1721| issues with regard to this so called global settlement.

1722 There have been, over the course of recent national

17231 history, a couple of matters in which the Federal Government
1724 played a lead role in addressing legal matters that affect
1725] huge segments of our population, the Bell breakup back in the
1726 1970's and 1980's, an antitrust-based matter, asbestos

1727 litigation.

1728 | Neither of those I think really provides the

1729] constitutional framework for what we are contemplating here.
1730 If you feel otherwise, I'd be interested to hear that. I
1731| think we're basically going into uncharted territory.

1732 We have essentially the three branches cf government just
1733| sort of setting down, like at a table, And carving up an
1734 industry, a product that is not illegal. Smoking is not
1735 illegal. The product is not an illegal product. It doesn't
1736| carry criminal penalties for its possession, as with

1737 controlled substances.

1738 And I am also concerned not only with the separation of
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1739| powers--potential separation of powers problems here--but
1740| also blurring of other lines as well, for example between the
1741| way our country historically in its constitutional framework
1742| has handled civil problems as opposed to criminal. I don't
1743| think that the Congress could pass a law criminalizing

17441 possession of tobacco or use of tobacco. To my knowledge no
1745| State has.

1746 Yet it seems to me what's happening is the Federal

1747| Government and many of States' attorneys general are trying
1748| to do just that, sort of coming in through the back door.
1749 Do you have any concerns--dcoes the administration have
1750 any concerns at all for constitutional limitations in the
1751} area of separation of powers and what we are gettingrinto
1752| here, or in terms of blurring the lines between civil and
1753| c¢riminal judicial proceedings in our country?

1754 Mr. OGDEN. The constitutional concerns that I've

1755| addressed in my testimony, and they are mentioned in a couple
1756 of places, pages five and eight for example, relate

1757| principally to questions about federalism, that is the extent
1758| to which--

1759 Mr. BARR. 1 did see thosg. I do know that you

1760| referenced federalism.

1761 Mr. OGDEN. And we do say that any changes must be

1762| constitutionally sound, and that is extremely important, and

1763| the issues are issues about what can the Federal Government
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1764| do with respect to State institutions in terms of modifying
1765( them and under what circumstances can they de¢ that.

1766 I confess it has not occurred to me that there are any
1767 | separation of powers gquestions with respect to the branches
1768| of government that are posed by--by the proposal. Certainly
1769| if there are specific concerns that you have, we would look
1770| at them, as we take any of these things very seriously, and
1771| as far as the questions of civil--

1772 Mr. BARR. Closing off access to the courts would be one
1773| that would perhaps come to mind.

1774 Mr. OGDEN. Of course, Congress does have certaln powers
1775| with respect to establishing what business the courts are
1776 open to conduct, and there are limits on that, but certainly
1777 | any specific concerns that you have we'd be--

1778 Mr. BARR. None have come to the administration's mind
;779 thus far?

1780 Mr. OGDEN. Not with the separation of powers that I am
1781 aware of, sir.

1782 Chairman HYDE. With regret, the gentleman's time has
1783 | expired.

1784 The gentleman from--we have nine more witnesses, folks.
1785| We've been two hours with this excellent witness, and I just
1786| merely give that as a little fascinating datum.

1787 - jLaughter. ]

1788 And it is not a misdemeanor to curtail questiconing, and
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one might even get immunity if they would, but in any event,
Mr. Jenkins=--and I am only picking on you and Mr. Hutchinson
because you are both Republicans, and I am more comfortable

jumping on you than Democrats.

Mr. JENKINS. Well, thank you, Mr. Chairman, and you
speak of this excellent witness, and I agree, and the lawyer
in me almost wants to go out and be on his side. He's badly
outnumbered. He's fielded questions from all around the
field here. I think he's a brave man.

My questions are a little more practical, and of &ourse
they'll be fewer after the chairman's admonition, bution page
five of your testimony, Mr. Ogden, the second paragraph from
the bottom, you say that ''the legislation should make
compensation of victims more fair than historically ha% been
the case.''

There's an implication that the trials that we've had
have not been fair relating to this sﬁbject. Is that true?

Mr. OGDEN. No, I didn't mean to imply that any
particular trials had been unfair, but there is a concern
that access to justice simply by the mechanics of what exists
within the system has been complicated over history.

Very few recoveries have been made in this area, and what

Scrt
I intended there was what I was addressing with Mr. ‘Watt

earlier which is the fact that under the arrangement, under

the settlement, funds would be set aside for compensation,
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far in excess of what has previously been paid out, and it
would be incumbent upon us to find out appropriate ways that
injured parties who were deserving of it could receive some
of theose funds.

Mr. JENKINS. When we talk about setting aside
compensation, let me ask you-~-we talk about fair trials. Has
anybody thought of this aspect of this? We're going to have
a fund out there. Nobody can keep from the minds of
perspective jurors that this is case.

Now aren't we, in effect, nationally pointing jurors in a
direction about verdicts in any future cases? Is there any
situation that's analogous to this in our law? Of course, I
mean you could say insurance is similar, but I guess in every
State the instructions of the trial judge are that there will
be no mention of that, and it's not brought into the law
suit.

I don't know that that's the law in every State, but is
there anything that you can think of as analogous, and how
are we going to keep from the juror ultimately out there, in
the end result, from saying ''Gosh, we've got the money for
this. Let's award a verdict.''

Mr. OGDEN. What these are--

Mr. JENKINS. Excuse me. I am sorry.

Mr. OGDEN. What these are of course, 1in essence, are

limitations on the amount of money that can be paid out in
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1839| any given year. And that's really how they function, at

1840| least as I understand it.

1841 - Now it is true that under this arrangement, if they are
1842} not allccated in any given year, as I mentioned earlier, to
1843 | compensation, they would be put to other public purposes, but
1844 | these are, in essence, limitations on payment in a particular
1845| year, and I think as such may impose somewhat less of a

1846| concern than might appear if we really thought about this as

1847| a fund per se.

1848 Mr. JENKINS. All right.
1849 Thank you, Mr. Chairman.
1850 Chairman HYDE. 1 thank the gentleman very much. The

1851} gentleman from Arkansas, Mr. Hutchinson.

1852 Mr. HUTCHINSON. Thank you, Mr. Chairman.

1853 The administration's position, so far as you have

1854 | indicated today, for comprehensive tobacco legislation I
1855{ think is a significant step. I wish that step had come

1856| sooner in giving Congress the administration's position, but
1857 I think it is significant what you've said today, reflecting
1858| the administration's view on this.

1859 I do agree with Mr. Gekas and others that the

1860| administration needs to submit a piece of legislation. So,
1861| add my voice among those other members that are requesting
1862 specific guidance from the administration on this important

1863 subject.
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Mr. OGDEN. I am taking notes.

Mr.. HUTCHINSON. Keep writing.

Another subject=--Mr. Conyers and cothers have raised the
issue that there are documents still out there that have not
been disclosed, and he indicated he wants all the facts on
the table. And my question to you is, are you satisfied that
all relevant documents and information have been provided by
the tobacco companies?

Mr. OGDEN. If I may, first-=-this is not the first moment
that someone from the administration has indicated support
for comprehensive tobacco legiglation or these five points.
The President outlined them in September, and this has been a
position that's been indeed clear for some time, but--

Mr. HUTCHINSON. Could you get to my question, please?

Mr. OGDEN. Yes, 1 just wanted to be sure that the record
was straight on that one point, but the--remind me what your
guestion was. I am sorry.

Mr. HUTCHISON. The gquestion is, are you satisfied that
all relevant documents and information of the tobacceo ’
companies have been provided? If not, what do you believe is
out there? Where are we in relation to the disclosure of the
information and documents?

Mr. OGDEN. I think that ensuring ourselves that we do
have full disclosure is extremely important.

Mr. HUTCHINSON. I understand, but where are we right
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1889 now?

1890 Mr. OGDEN. I really can't say. Certainly more

1891| revelations are coming ou;. More documents are being

1892 | released all the time. I think what's important is that

1893| there be strong incentives and requirements that

1894( non-privileged documents be produced as part of this

1895| rescolution.

1896 Mr. HUTCHINSCON. Well, do you know--does the

1897 administration know of any documents that the tobacco

1898 companies have that have not been disclosed?

1899 Mr. OGDEN. Well, certainly privileged documents, or

1900| documents as to which there are claims of privilege, have not
1901} been disclosed. We believe that there is an appropriate

1902 | place for a valid assertion of the attorney-client privilege.
1903 Beyond that, I certainly don't have any specific

1904} information, but I think it is incumbent on us to make sure
1905| that all of it is produced.

1906 Mr. HUTCHINSON. And I agree. I think that there should
1907| be full disclosure, but I don't like just throwing out that
1908| unless there's specific items that Congress should address to
1909 require full disclosure. If we're just throwing out words
1910| then I think that's demagoging an issue.

1911 The other--

1912 Mr. OGDEN. My impression is that there are at this peoint

1913| a fair number of documents that remain under seal in




HJU036.000 PAGE 80

1914
1915
1916
1917
1918
1919
1920
1921
1922
1923
1924
1925
1926
1927
1928
1929
1930
1931
1932
1933
1934
1935
1936
1937

1938

litigation, and so there is a role for making things public,
making them more broadly available and all that.

Mr. HUTCHISON. If the administration believes those
should be disclosed, I would like to have a list of those
documents, and I think that we ought to put pressure that
they can be done.

Another area of questions real quickly--there is historic
precedent, is there not, for limitations on tort liability?

Mr. OGDEN. Certainly many States have various rules with
respect to that.

Mr. HUTCHINSON. And including limitations that Congress
has enacted on freedom from liability from vaccine
manufacturers or limitations of liability in that area.

Mr. OGDEN. I believe that's right.

Mr. HUTCHISON. If the settlement is enacted, an
individual would still be able to file suit individually
to-~under the settlement what would be the theories of
liability that an individual could file suit on and what
theories would be barred under the settlement?

Mr. OGDEN. That's a question that might be best
addressed to the States' attorneys general. My understanding
is that with respect to future claims the law really wouldn't
be changed under the terms of the settlement, with respect to
what kinds of claims could be asserted.

Mr. HUTCHINSON. So an individual could file suit?
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1939 Mr. OGDEN. ©On any legal theory, I believe, except to the
1940| extent that that case is already in existence or settled.
1941| That's my understanding, but many of the details are somewhat
1942| sketchy, or at least in my mind are, and I think it'd be best
1943 to get the answer from the folks who are more familiar with
1944 it.

1945 Mr. HUTCHINSON. The administration's budget included $65
1946 billion from the tobacco settlement. Is that over and above
1947 what would be used to fund, for example, assistance torthé

1948| tobacco farmers?

1949 Mr. OGDEN. My understanding is that the ne%&en—is;:hatﬂcﬁ

IQSO'JghE monies ans—the—5eeaL%—eﬁ—thsmiaeyeasad-zfift are

1951] generated through these lump-sum payments and penalties, that

1952 | are designed to raise the price of tobacco, would be 1
1953| dedicated to accomplish the purposes, including assistance to
1954| tobacco farmers.

1955 Mr. HUTCHINSON. I am out of time, and I thank the Chair.
1956 Chairman HYDE. I thank the gentleman, and Mr. Delahunt,

1957| who just came in, do you have any--you don't have any

1958 | questions, do you?

1959 [ Laughter. ]
1960 Thank you. Thanks very much.
1961 Well, I want to thank you, Mr. Ogden. You've been a very

1962} forthcoming witnesé, given the limitations of the situation,

1963 and we thank you, and if we have more information, as I am




HJUO36.000 ) PAGE 82

1964| sure we will, we'll be in touch with you.

1965 Mr. OGDEN. Thank you very much, Mr. Chairman.
1966 Chairman HYDE. Thank you.
1967 Now the next panel, panel two, the first witness will be

1968 Mr. Meyer Koplow of the firm of Wachteli, Lipton, Rosen &
1969 Katz. Mr. Koplow represents Phillip Morris and participated
1970 on their behalf in discussions which resulted in the proposed
1971| tobacco settlement we are examining today. He will be

1972| representing the views of the tobacco industry.

1973 We are pleased to have Colorado Attorney General Gale
1974} Norton as our second witness. General Norton is a graduate
1975} of the University of Denver and its law schocl. Her prior
19761 experience includes service as Associate Solicitor at the
1977{ U.S. Department of Interior, Director of the legal staff of
1978| the National Park Service and the U.S. Fish and Wildlife

1979 | Service, and an appointment by President Bush to the Western
1980| Water Policy Review Commission. She has also been recognized
1981 | by the American Institute of Architects as the Colorado

1982 Public Official of the Year.

1883 The panel's final witness will be former president of the
1984| American Lung Association, Dr. Alfred Munzer. Dr. Munzer is
1985! a graduate of Brooklyn College and the State University of
1986 New York Downstate Medical Center. In addition to being

1987 president, he has served at the American Lung Association in

1988 the capacity of chairman of its Program and Budget Committee
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In order to prepare a compensation delivery model, we need information from HCFA,
CDC, tobacco manufacturers, insurance companies, the State AGs, and others.

L What is the universe of present and future persons injured by tobacco-related disease?
A. Deaths due primarily to tobacco use/exposure
1. Number of individuals estimated dying from lung cancer, emphysema,

2.

other tobacco-related diseases over the last three years
Number of individuals estimated to die annually in 2000, 2005, 2010, etc.
from those same diseases.

B. Diseases primarily caused by tobacco use/exposure

1.

Number of individuals currently estimated to be afflicted by particular
tobacco-related diseases:

a. Lung Cancer
b. Emphysema
C. Pharynx, larynx, diseases

Number of individuals estimated to be afflicted by diseases where tobacco
viewed as a contributing factor:

a. Demographic information about individuals afflicted by diseases:
b. Average age
C. Sex

1. Damages/Costs Caused by Tobacco Use/exposure

A. Aggregate figures

1.
2.
3.

Health care costs per year --- is it $50 billion?
Health care costs by disease
Productivity lost --- is it $50 billion?

B. Category figures

1.
2.

Average individual health care claim
Percentage of health care cost:

a. Uninsured
b. Covered by Medicare
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c. Covered by Medicaid
d. Covered by workmen's compensation
e. Multi-employer insurance

HI.  Cost of Processing Claims”

A. Workmen's Compensation Model

1. Number of current claims processed by the states
2. Estimate cost of the system

B. Judicial system (Dol attempting to develop)
1. Number of tort/product liability cases filed

2. Estimate of judicial time expended on tort/product liability cases

3. Estimate of judicial budget resources expended on tort/product liability
cases.

4. Estimated cost of handling tobacco-related cases

*

These statistics do not directly relate to tobacco, but would be used in estimating the cost of
processing tobacco compensation claims under various scenarios.
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Mike McCurry statement

Our position on liability limits for tobacco companies is what it has always been. We have said
this many times -- I know I have said it many times from this podium -- and we are saying it
once again in testimony to Congress this moming. We would prefer a comprehensive tobacco
bill without any liability limits. We believe that tobacco companies should not have special
protections, and that the June 20th settlement struck the wrong balance. But again, as we’ve said
many times before, if we get everything else that we want in a tobacco bill -- if we get a
comprehensive bill that satisfies each of the President’s five principles -- then reasonable limits
on liability would not be a dealbreaker. Qur priority is to protect public health and particularly,
to reduce youth smoking. We will consider legislation as a whole to determine whether it fully
achieves that objective, and we will sign legislation that succeeds in doing so.
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Mike McCurry Statement

Our position on liability limits for tobacco companies is what it has always been. We have said
this many times -- I know I have said it many times from this podium -- and we are saying it
once again in testimony to Congress this morning. We would prefer a comprehensive tobacco
bill without any liability limits and look forward to the legislative proposal from Senator Conrad
and the Senate Democratic Taskforce. We believe that tobacco companies should not have
special protections, and that the June 20th settlement struck the wrong balance. But again, as
we’ve said many times before, if we get everything else that we want in a tobacco bill -- if we get
a comprehensive bill that satisfies each of the President’s five principles -- then reasonable limits
on liability would not be a deal breaker. Our priority is to protect public health and particularly,
to reduce youth smoking. We will consider legislation as a whole to determine whether it fully
achieves that objective, and we will sign legislation that succeeds in doing so.
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White House Press Release

PRESS BRIEFING BY SECRETARY OF HEALTH AND HUMAN SERVICES DONNA
SHALALA , AND DIRECTOR OF DOMESTIC POLICY COUNCIL BRUCE REED

THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release September 17, 1987

PRESS BRIEFING BY
SECRETARY OF HEALTH AND HUMAN SERVICES DONNA SHALALA '
AND DIRECTOR OF DOMESTIC POLICY COUNCIL BRUCE REED

The Briefing Room
2:17 P.M. EDT

MR. REED: I think we can go straight to guestions.
We're delighted with the broad bipartisan support we had here this
morning, and broad support from throughout the public health
community. We're also pleased that the House has agreed by voice
vote to repeal the $50 billion tax credit in the balanced budget
agreement. Now both Houses have agreed with the President.

Donna{‘do you have anything else to add?

-"" SECRETARY SHALALA: No. We're happy to take your
questions. Yes?

Q Are you talking about trying to change the current
deal that takes effect, or are you talking about starting from
scratch with legislation, no matter what the tobacco companies say?
And if you are on the second, how are you geing to handle the tobacco
advertising portion of it?

MR. REED: As we said -- as the President said this
morning, we want to build on the settlement, we want to build on the
hard work of the attorneys general. He laid out his plan today, his
priorities, and we're going to work with Congress to achieve those.
One of our goals has long been to restrict advertising and marketing
aimed at kids. We have an FDA rule that's in court on that score.
aAnd we'd also like to see at the end of the day further voluntary

10f8 ' 02/05/98 11:44:57
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penalties. I think the point that we have made is that you need a
comprehensive strategy. That's the first point that the President
made. You need a comprehensive strategy so that while each committee
will take up a different part of the President's proposals, it's
necessary that we watch all the parts at the same time if we really
want to bring down youth smoking. After all, that's what this is
about.

Q I don't think the President said anything this
morning about liability protections for the industry, and so, where
do you stand on that? And if you don't intend to support that, do
you think you could get a comprehensive bill through Congress without

SECRETARY SHALALA: Actually, he was asked about that
teoday.

MR. REED: Yes. 1 think what he said was that we were
willing to look at caps on liability, but we want to make sure that
Congress enacts legislation that fulfills the five principles that we
laid out in the plan this morning.

SECRETARY SHALALA: The point the President was making
was he put on the table what he wants from legislation, and other
parties including the tobacco industry will be putting on the table
and presenting to Congress what they want. But the five points that
he laid out are the core of what he believes we need to reduce
teenage smoking.

Q Secretary Shalala, after all the notoriety and pressure
on this issue of advertising targeted at teenagers, tc what
extent is the industry still doing it and can you give some examples?

SECRETARY SHALALA: Obviously, the most obvious targeting and
the clearest one that was identified was Joe Camel. We have believed
for a long time that glamorizing tobacco, particularly as it impacts
on young girls, i1s something -- making tobacco hip and cool is
something that affects teenage behavior. And that's why the
advertising rules that we laid out in the FDA req were focused on
those places where young pecple would see the advertising. And as

long as there are -- I think something like a third of all the
seniors in high school in this country are smokers, smoke at least
for some part of a month, according te¢ our measurements -- we're

concerned about any advertising that makes smoking look glamorous,
look cool and look like what hip people do. So it's not just the
cartoon characters, but the broad effort that has an effect on
teenager's behavior.

Q Bruce, the tobacgo industry statement sco far today
has been negative on what the President said, but somewhat
noncommittal, saying they want to work it out. At the end of the day
are you prepared to impose legislation over the wishes of tobacco, cor
must this comprehensive settlement, by nature, be consensual?

MR. REED: We want to work at coemprehensive tobacco
legislation with the Congress. We'll de it in a bipartisan way.
We've laid out our priorities. I can't tell you whether at the end
of the day the tobacco industry will be there or not. They came to
the table in the first place. There are clear incentives for them to
get comprehensive national legislaticn. But we clearly have some
differences.

Q But that didn't really answer the question, I think, of

02/05/98 11:44:57
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Q And then you've doubled it.

SECRETARY SHALALA: But, again, our emphasis isn't on
the money. Our emphasis is on the results. 2And that is, we have
never been about let's raise some money so we can pay for public
health. We want to put everything in place that we can to reduce
youth smoking. '

Q So if you monitor consumption by brand, could you
conceivably have $1.50 penalty put on Marlboro and then nothing put
on Lucky Strike cr Winston?

MR. REED: I think we'd like to see a combinaticon of
industry-wide perialties and some company by company. The
brand-by-brand surveys are just beginning this year, so we need to
see what kind of data we get on that. But it would be a combinatien.

Q Concerning the liability protections, the deal
provided for banning future class acticns and state attorney general
suits, caps on annual liability, punitive damage, eliminating that.
Which of those, or all of those are you willing to go along with if
all the guidelines that the President set down this morning are met?

MR. REED: Well, I think, as I said earlier, we would
condition accepting any limits on liability on getting the rest of
what we're after. We had some concerns about certain aspects of the
liability scheme in the settlement. For example, it put a cap on
future punitive damages, damages for future misconduct -- which we
think is a mistake. But we'd have to look at the whole package.

Q Bruce, why shouldn't the penalties be called taxes?

MR. REED: I think that, for one thing, the responsibility for
paying these penalties comes first and foremost on the industry. All
of the -- whether you're talking about a tax, an annual payment or a
penalty, it ultimately has the potential to be passed on to the
consumer. And in this case, that may well serve the cverall goal of
reducing cigarette consumption.

THE PRESS: Thank you.

END 2:38 P.M. EDT

To comment on this service: feedback{@www.whitehouse.gov

02/05/98 11:44:57



[\\"hl] fnusePness Releases Database: RE... PRESIDENT ON TOBAGS{/ARFIEMIENT REMBEWI-bin/w...+%23<+19960119+19980205%29%29&use_hyp=

9

" +3L0.c-:.e - vervlmagur-~ ba\nU’
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REMARKS BY THE PRESIDENT ON TOBACCO SETTLEMENT REVIEW

THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release September 17, 1997

REMARKS BY THE PRESIDENT
ON TOBACCO SETTLEMENT REVIEW

The COval Office

10:55 A.M. EDT

THE PRESIDENT: Thank you very much. Mr. Vice President,
Secretary Shalala, Secretary Glickman, thank you for your work.
Thank you, Bruce Reed. I'd like to say a special word of thanks
to David Kessler for the work he did -- historic work he did at
the FDA when he was here. Thank you, Dr. Koop, and members of the
public community who are here. To members of Congress, the Attorneys
General, the representatives of plaintiffs in the private litigation
-- and we have one of the injured parties here representing all of
the them. "We thank all of them for coming today.

This is a time of prosperity and hope and optimism for
America, with our economy improving, making progress on our social
problems, our efforts to lead the world to a more prosperous and
peaceful future making headway. But I think we all know that this
country still has some significant challenges, especially in the
health field. And if we think about what we want America tc be like
in the 21st century, the health of our people and especially the
health of cur children must be paramount in our thinking, in our
vision, and in our efforts.

That's why, a year ago, I worked with the FDA and we launched
this nationwide effort to protect our children from the dangers of
tobacco by reducing youth access to tobacco products, by preventing
companies from advertising to our children.

The purpose of the FDA rule was to reduce youth smoking

02/05/98 11:46:53
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would be willing to work with us. But we cannot have the FDA
crippied here, and we have tc have real and meaningful penalties if
the targets for youth smoking are not met. And so I feel very good
about that.

T think the Congress -- I think it's highly likely that
they will take action. When they take action depends, I think, upon
when they can work through the issues for themselves and how they
decide how to divide up the work among the committees. But it's not
too soon to start. We could have hearings on this fairly soon, and I
would hope to work with the Congress to develop a bill that would
embody these principles.

o) Mr. President, you haven't said what you're willing
to agree to for the tobacceo industry. Are you will to agree to
immunity from future liability?

THE PRESIDENT: Well, I den't think they've asked for
future liability, I think they've asked for immunity from liability
for past suits. And the guestion there would be, what are they
willing to agree to. They need to come and meet with us. We need to
discuss it, and we need to see whether we can embody these five
principles. These are the things I'm interested in.

To me, I'll say again, this is not primarily about
money. This is about changing the behavior of the United States,
both the behavior of the tobacece companies, the behavior of the
American pecople, the future behavior of our children. I'm trying to
create an environment here with these five principles that I believe
would achieve that. And if they want to be our partners in it, I
think we can get there. BAnd I hope they will be.

Q Are you willing to put your prestige on the line to
ensure that this becomes law?

THE PRESIDENT: Well, I think my personal prestige on
this has been on the line for more than a year now. (Laughter.)
There for a while, I thought more than my prestige was on the line.
{(Laughter.} You know, for a person involved in public life in
Washington today, personal prestige may be an cxymoron. (Laughter.)
But at least you still have your neck most days.

Q What do you say to the people -

Q -- protect the well-being of tobacco farmers -
sounds like you're going to take away their livelihood.

THE PRESIDENT: Well, there are a number of things which
can be done, and I don't want to get into the details. Secretary
Glickman can talk about it. But we have had farmers in wvarious
sectors in our agriculture society facing constricted incomes before,
and we have done things which helped them. There was a -- for
example, I remember a few years ago something that affected dairy
farmers in my state. There was a massive buy-out program for dairy
farmers, and in a lot of states like Arkansas, there were any number
of small farmers that were having a very difficult time who had a
chance to start their life on a different basis.

I don't want to minimize this. Tobacco has a very high
return per acre. So it's not a simple thing. You can't just say to
a tobacco farmer to go plant soybeans, even if the soil will hold
them. This is, from an agricultural point of view, economically
complex. But, nonetheless, we have a responsibility to these people.
They haven't done anything wrong. They haven't done anything
illegal. They're good, hard-working, tax-paying citizens, and they

4 of 7 02/05/98 11:40 %
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THE WHITE HOUSE
WASHINGTON

February 5, 1998

MEMORANDUM FOR THE PRESIDENT

FROM:

SUBJECT:

BRUCE REED

SECRETARY SHALALA’S REPORT ON WELFARE REFORM

The attached memo from Secretary Shalala provides a good update on welfare reform.

Among the most interesting findings:

The stunning caseload drop continues -- 2.4 million in the first 13 months of the
new law. Twenty one states have dropped by 25 percent or more in that time.

There has been no "race to the bottom" -- states are spending more per recipient
than in 1994. All states are meeting the maintenance of effort requirement we
fought Tor in the welfare law, and 20 states are exceeding it.

Many more recipients are now working. State evaluations show a substantial
increase in the share of people who leave welfare for work (from 45-50 percent
under AFDC to up to 60 perceni now), even as record numbers leave the rolls.

There is little evidence of hardship among those who are sanctioned for not
meeting program rules. Only nine states have adopted lifetime limits of less than

five years.

Forty states have enacted policies to make work pay, generally by increasing
earnings disregards so families can keep their welfare subsidy while earning more.

About a half doz (CA, NY, MD, OH, FL, CO, NC) are devolving key
decisions to the counties.

Something not mentioned in the memo, but discovered from the new state financial data,
is that seventeen states have created state-only welfare programs to which TANF work

requirements and time limits don’t apply.
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TESTIMONY ON THE TRIBAL GOVERNMENT FROVISIONS (ii::)
OF PRODOBED TOBACCOH LEGIBLATION
Before the Senate Indian Affalrs Committee vh\eceo - wur Tl t -

February 13, 1998 eadven h ““S

Chairman Nighthorse Gamphell, Vica chairman Inouye, and
Members of tha Committee, good mornlng ana thank you for inviting
the Department of Juntioe to taustify today. I am Thomas
LeClaira, Dixector of the Offlce 0f 1ribal Justice, Department of
Justice.

At the outset, I should emphasize that I am here today to
briefly diaéuua our preliminafy views on Federal Indian law and
pelicy an it relatas to various legislative propogals concerning
the marketing, wale, and regulation of tobacco. Tha views that I
cxpress today are limited to Federal Indian law and policy
issues, and are not. intended to set forth a general
Adnministration policy position on the proposed tobacco
legislatlon.

THB FEDERAL TRUST REBPONBIBILITY AND GOVERNMENT=TO-GOVERNMENT
RELATIONS WITE INDIAN NATIONS

wWhen working with Indian nationm it i=s inportant to bear in
mind the fundamental principles that quide the Foderal
Government's relations with Indian tribee and nations.

The United States has » unique legal relationship with
Indian tribes as set forth in the Qenstitution, treaties,
statutes, court dacieione, exeoutive orders, and administrative
action. B8ince the formation of the Union, tha United stataes has
recognized Indian tribes an domecatic dependeat nations under its

protaction, E.g.., Treaty with the Delaware Natjon, 1778, 7 Stat.

13; Chexokea Nation v. CGeorgia, 30 U.8. (3 Pet,) 1 (1831). In
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hundreds nf traaties and ayresments, our Nation guaranteed the

" right of Indian tribes to the "highesat and best" form of
govarnment -- aelf-government. EX Parte Crow Dpg, 109 U.B, 556,
F6B~69 (1883),

Congress hes acvknowledged that “the United States has a
trust reaponsibllity to [Indian tribes] that includas the
protection of the sovereignty of each tribal governmaent." gSee
e .., 25 U.8.C. § 3601(2): mee also 25 U.§.C. §§ 450, 1451, 1601,
2501=-25%02, 3701, and 410l. Under our Federal trust
responsibility to protect Indian nations, the United States
shiould exercise the higheset standard of care concerning tribal
yovernment authority.

rhe Administration and the Attorney General regpect and
honor the commitments of the United States to Indian nations.
Thus, both Congress and the Executive Branch have recognized the
importance of working with Indian nations on issues concerning
tribal governmant, trust resources, and Indian treaty rights
within the framework of goverhment-to-governmant relatione. We
raspectfully submit that any legislation in this area relating to
t;ibal governmants should be consistent with Federal government-
to-government relations with Indian nations and the status of
Indian tribes as domestic nations under the protection of the
Unitad States.

DEFPINITIONB
In any legislative proposalst, we believe that the term

"Indian tribe"” should be defined either by reference to the
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definition sut forth in the Indian Self-Datermination and
Education Assistance Act, 25 U.§.C., § 450b, or the Federally
Recognized Indian Tribe Liet Act, 25 U.S.C. § 479a. Reporting on
the Federally Recognized Indian Tribe‘List Act, the House
committee on Resources ewphasized the importance of federal
cecognition to Indian tribes:

|Federal recognition is al formal political acet[:] it

permanently establishes a government-to-governmunt

'rolationshib bhetween the United States and the

recognized tribe as a "domestic depcndent nation,” and

imposes on the governmant a fiduciary trust

relationghip t¢ the tribe, and its members.

H.R. Rep. 103-781, 103rd Cong., 2nd Sess, (1994) at 2; 1994
U.8.C,C.A.N., 3768, 3769,

If the tarms "Amerioan Indian" and "Alaska Native" are used,
we recommend that those termo be defined by reference to the term
"Indian® under 25 U.5.¢. § 450(d), which i based on tribal
menbarship in a fedarally recegnized Indian tribe. Morton v.
Mangard, 417 U.S. 635 (1974) (tribal membership is a "political
status? related to the status of Indian tribes as governments) -
TRYBAL REGULATQRY AUTHORITY

Ag domeastic depsndent nations, Indian tribes are distinct,
salf-governing political communities that possess governmantal
avthority over thuelr menbers and their territory. Marxiop v.
Jicarilla Avpache Triba, 450 U.S. 130, 141 (1982), Indian tribes
have plenary authority over Indians, gge 25 U.5.C. § 1302 (XIndian
tribes possess criminal jurisdiction over all Indiena within
tribal terrltory), and possess civil anthority over the conduct
o non=Indians, wno enter tribal lands or engage in commercial

3
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relations with the trike or its members. Kery McGee y. Navais
Nation, 472 U.£. 195 (1985); Menrana v, United States, 450 U.S.
544 (1982) .1

Acocordingly, lr tobacco legislation iB enacted to establish
minimum federal law requirements for the manufacture, marketing,
distribution, and sale of cigarattes, Indian tribes should have
the opportunity to establish tribal law regquirements for Indian
countyy uvensilatent with the federal nminimum standards. 18 v.s,C.
§ 1151 (Indian country defined). Tribal legizlative authority
shuuld not pe limited by state law requirements, and gtate law
requirements ahould not be incorporated by reference in Indian
country bacause Indian peoples have "the right to make their own
lavs and be ruled by then.” Wwilliemg v, Lee, 358 U.s. 217
(1959) .

consistent with the Fedaral Indian Self-Determination
Policy, leglslation should provide tribal government institutions
with €the oppbrtunity to enforce federal and tribal law
requirements relating to tobacco within Indian country. Some of
the pmaller tribas may not have the regulatory infrastructure in
place to enforce tobacco requlatory laws at this time, so tobacco
legislation might include soma type of federal eertification
process by the Secretary oflthe Interior (or Agriculture) to

determine whether an Indian tribe has the governmental

1 An Indian trive may algn retain civil authority over the activities vf non-Indians on
non-Indian lands within its reservation, if the activities threaten the tribe's political integrity,

econnmle security, or health and welfare. Montana v, Lnited States, sSuprs.

4
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infragtrueture necessary to enforce tha laws.? If the Secretary
makes the requisite certification, then the Indien tribe should
be recognized as the frontline authority for tobacco regulation
in Indian country.

IL{ the Secretary does not make the necessary certification,
the Food and Drug Administration (or other federal agency) should
be autherized to enforce federal tobacco laws in the applicant
tribe's Indian country. An Indian tribe should have an
oppertunity to reapply for the necessary federal certification,
86 that it may perform tobacco regulatory functions whaen its
tribal government institutions become capable of doing so.

Pinally, even wherse Indian tribes are certified as capable
of enforoing federal and tribal tobacco regulatory laws, the
Federal Government should retain coneurrent authority to enforce
faderal law. (States should not be delegated federal regulatory
authority in Indian country in the absence of tribal consent
becausa that would infringe on tribal self-government. Cf. 25
U,.8.C. § 1326 (Indian paople must, by referendum, approve any
extension of state authority in Indian country under Public Taw

280) ; Washingten v, Confederated Tribes of the Colvilla
Reservation, 447 U.S. 134 (1980) (tribal governments are not

2 This certification process should focus on tribal guvernments) infrastructuse, and not
a comparison to state and local governments, because Indian tribes have distinat tribal
government institutions bascd on their own unique blistories.

5
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dependcnt on, ur Bubordinate to, the states).ﬁ
RESERVATION QENERATED VALUR

Dased on the uUnitad States! recognition of tribal rights to
self-govarnment, Indian tribee and raservation Indians generally

are exumpt from state regulation and taxation in Indian country.
Bee 8.9., €8, 1 io j , 480 U.S5.
202 (194/) (regulation); Mog v, Salish & Keotenai, 425 U.S. 463
'(1974) (taxation). In addition, when Indian tribes and Indians
generate value on their reéservations, faderal law may also
precmpt state taxation of non~Indians engaged in Indian commerce.
Sae Yhite Mountain Apache Trjbe v. Bracker, 448 U.S. 136 (1980)
(non-Indian engaged in reservation timber production with Indian
tribe was exempt from state motor fuel taxation).

In New Mexjico v, Mesgalero Apache Tribe, 462 U.8. 324
(1983), for example, the Supreme Court held that non-Indian
hunters using a tribal hunting enterprise on reservation lands
were exampt from state hunting regulations. The Court explained
the bagis for its decision as follows:

The Tribe has engeged in a concerted and sustained

undertaking te develop and manage the raservation's

wildlife and land rescurces specifically for the

benefit of its wembers., The project generates funds

for essentiml t{ribal services and provides employment.

for mombers who reside on the reservation. . . . The

Tribal enterprise in this case clsarly invelves "vAalue

goncYated on the reservations by activities invelving
the Tribe."

3 Indeed, the States have often becn hostile to iribal self-governance. United States

1._Ka§m& 118 U.S. 375 (1886); see also Cherokee Natlon v, Geoygis, 30 U.S. (5 Pet) 1
. .
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Xd. at 340. Accordingly, the State had no authority to impose
licensa raquirenents and fees on non-Indians utilizing the
valusble hunting resources generated by the Tribe on its
resugvation.*

It is possible that gsome Indian tribes may raise tobacco, or
engage in manufacture of Native American tobacco products. If
80, tribal gales may be considered to be based on raservation
value, and reservaticn sales of productg based on such value to
non-Indians would then be exempt from state taxation. B&Any
legislation in this area should, consistent with the regulatery
cbjectives of the statute, preserve that avenue of developnent
for Indian trikes under the Indian self-determination poliey.
PROTECTION OF AMBRICAR INDIAN RELIGIOUS UBES OF TOBACCO

For conturies, tobacce has been congidersad essential to the
practice of American Indian religions as well as to the
preservation of Native Amarican culture and tribal identity. 1In
order to protect this religious exercise from government
interference, religious use of tobacco by.members of federally
recognized tribes should be exemptad from any comprehensive
tobaces legislation.

The Supreme Court "hast long recognized that the government

may (and gometimes must) accommodate reliqgious practices and that

4 In contrast, where Indian tribcs market prepackuged goods, without adding
reservation value, non-Indian consumers may be required to pay non-discriminatory state
sales taxcs. Washluglon v. Colville, 447 U.S, 134 (1980) (prepackaged cigarettes).

7
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it may do me without viclating the Bstablishment Clause."® The
accommodation doctrlne permits the govarnment.to single out
raligieon for speclal treatpent under certain circumstances in
order to lift a generally applicable regulation, such as tobacco
ragulation, that might burden the exerciss of religion.

Further, thae special government-to-government ralationship
batwcen the federal government and federally recognized tribes
permits Cungreses to gnact legislation that recognizes and
protects the unique aspects of Indian tribes.® Traditional
trival religious practices provide one such unigue aspect of
tribus. in light of this, the federal government may ensure that
its uctions serve to preserve rathar than to destroy Indian
religion and culture.

The special relationship batwean the United States and
Inajan tribes provides the underpinning of elements of a number
of fedaral statutes, such as the Amserican Indian Religious

Freedom Act Amandments, 42 U,S8.C. 1996a; National Historic

S Corporation of Presiding Bishop of Church of Jesus Christ of Latter-Day Saints v.
Amos, 483 11.S. 327, 334 (1987) (quuting kHabbie v, Unemployment Appeals Comum'n of
Fla., 480 U.S. 136, 144-45 (1987)).

6 Morton v. Mancari, 417 U.5. §35 (1974) (preferences for federally recognized Indian
tribes are subject to Jess exacting scrutiny under the Equal Protection Clause than racial or
ethnic preferences becanse of the historical and political relationship between tribes and the
federal government). Two Cowrts of Appeals have extended Morton's logic to the
Estahlisbment Clausc contex(. In Rupert v, Director, .S, Fish and Wildlife Seovice, 957
F.2d 32 (1st Cir. 1992) (per curiam), the First Circait upbeld an cxemption for federally
recogulecd Indian tribes from the federal crimingl prohibition on the possession of eagle
feathers. The Fifth Circuit, in Peyote Way Church of God, Ing, v, Ihomburgh, 922 F.2d
1210 (5th Cir. 1991), similariy upheld exemptions for the Native American Church from
federal and state laws prohibiting peyote possession.
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Pragervation Act, 16 U.5.C. 470, and the NatiQa American Graves
Protectien and Repatriation Act, 25 U.8.C, 3001. Thesa statutes,
and others, recognice the singular characteristics of Native
Ameriocan culture and, therefore, contain provisiens tailored to
protect Native American cultural artifacts, A leglsaslative
exemption for the religious use of tobacoo similarly recognizes
scme of the alfferentiating characteristics of Indian religion.
The Depurtment balieves therefore that ~- in addition to the
accoumodation doctrine —- the special relationship empowers
cungress to protact the religious use of tobacco by members of
faderally recognized tribes.

Finally, the history of attempts by the United States to
curtail Indian religicus exercise provide an important
Justification for protecting Indian religious exercisge from
turther incursion, The mandate to proteét religious liberty ie
deeply rooted in this Nation's constitutional heritage. Amarican
Indian religlons, regrettably, have not always benefitted from
the First Amendment's protection of the axercise of religion,

For example, from 1894 through the 1%30's, the federal government
banned "{tlhe 'sun~dance' . . . and all other so-calléd faasts
assimilating thereto," as well as "[t)he usual practices of so-
called *medicine men.'" Regulations of the Indian Office 106
(1894). Against this background, it is important to iﬁcorporata
protactions for American Indian religious uges of tobacce in
order to prevent unintended infringenment on American Indian

freedonm of religion.
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Mr. cChairman, that concludes our preliminary views on tha
Indian provisions of the praoposed tobacco settlement. At this
time, I wnuld be happy to respond to any questions that you may

have.
2/10/98

0845
tob, oty
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PREPARED STATEMENT OF DAVID W. OGDEN, COUNSELOR TO THE
ATTORNEY GENERAL, U.S. DEPARTMENT OF JUSTICE

Mr. Chairman, [ am pleased to testify today on behalf of the Department of Justice
‘regarding two subjects. As initially requested, I will be testifying concerning First
Amendment issues related to the FDA’s édvcrtising regulations and the litigation
concerning those restrictions. In addition, the Comrrllittee has requested that I address the

. !
civil liability provisions of the proposed tobacco settlement.

L Advertising Restrictions

A. Background

The Departmeﬁt of Justice is currently involved in litigation in which the FDA’s
testrictions have been challenged on statutory and constitutional grounds. In such
circumstances, it is the longstanding practice of the Department not to elaborate on .the
legal positions we have taken in litigation; our briefs speak for themselves. Accordingly, I
have provided to the Committee copies of our district court brief in the abovementioned
case. Nevertheless, because Congress is considering the eﬁactment of compreheﬁsive
tobacco legislation that would reaffirm the FDA’s authority and impose advertising
restrictions similar to those that are being challenged, the Department has determined that
it is appropriate for me to appear today to summarize the arguments that we have n:_mde in
court in defense of the constitutionality of the FDA advertising restrictions. I cannot,
however, provide elaboration of our arguments beyond the confines of our briefs.
| That limitation does not, however, prevent me from explaining how critically

important it is for the health of our children that the FDA have the -authority to regulate

1
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the marketing and advertising of tobacco. As the FDA found ﬁm one of the.most
extensive rulemakings n history (including submission of more than 47,000 pages of
comments from the tobacco industry), the FDA concluded that death az‘ld disease from
tobacco products can best be eliminated by reducing the number of children and
adolescents who Begin to use cigarettes and smokeless tobacco. Every déy, 3,000 more
young people begin smok:ing regularly, and at the present rate,’ 1,000 will die prematurely
as a result. As the FDA found, tobacco use is a "pediatric diseasc" because most adult
smokers become addicted during childhood. Over 80%.' of adult smokers started when
they were children or adolescents. 61 Fed. Reg. 44421,

Restrictions on access -- it is illegal to sell cigarettes to minors in all 50 states --
are not enough, however, to stop children and adolescents from beginning to smoke.
Young people have access to cigarettes and smokeless tobacco from many sources and, as
the FDA ‘concludcd, advertising targeted at children and adolescents plays a significant
role in young people’s decision to use tobacco. Children and adolescents are highly
vulperable to the sophisticated marketing techniques employed by the tobacco industry
and do not fully understand the serious health risk. Seventy-five percent of youth smokers
are addicted, and it is extraordinarily difficult for them to stop using tobacco products as
adults,

The susceptibility of young people to tobacco advertising has not been lost on the
tobacco industry. Internal company documents demonstrated the industry’s intention to
target young smokers and so-called pre-smokers. For example, one document from R.J.

Reynolds stated that “if our Company is to survive and prosper, over the long-term we
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must get olur share of the youth market." Another document recited that "[e]vidence now
available . . . indicate[s] that the 14 to 18 year old group is an increasing segment of the
smoking population. RJR must soon establish 5 successful new brand in this market if
our position in the industry is to be maintained."

The evidence before the FDA of the impact of tobacco advertising on youth
smoking was substantial. Numerous studies and surveys showed that "children are
exposed to substantial and unavoidable advertising, that exposure to tobacco advertising
leads to favorable beliefs about tobacco use, that advertising plays a role in leading young
people to overestimate the preyalence of tobacco use, and that these factors are related to
young people’s tobacco initiation and use." 61 Fed. Reg. 44488. Two recent and
comprehensive analyses by the National Academy of Science’s Institute of Medicine and
the Surgcoﬁ General found that tobacco advertising plays a significant role in the
decisions of young people to use tobacco plroducts. Moreover, the American
Psychological Association concluded that "color and imagery in advertisements" g?eatly
affected young people because "'they generally have less information-processing abiiity
than adults," and that tobacco advertising directly exploits this deficit. 161 Fed. Reg.
44468, 44488. |

Indeed, advertising caﬁpﬁgns emplo&ing appealing imagery have been particularly
effective with young people. The "Joe Camel" campaign, featuring a fanciful cartoon

- figure, had a dramatic cffect on Camel’s share of the youth market, increasing it from less
than 3% in 1988 to more than 13% by 1992. During the same period, the campaign had

no effect on Camel’s share of the adult market. Morcover, 30% of three-years olds and
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more than 90% of six-vear-o]ds were able to identify "Joe Camel" as a symbol for

smoking, 61 Fed. Reg. 44476-78; 60 Fed. Reg. 41333.

Faced with this disheartening evidence, the FDA concluded that “cigarette an_;:l
smokeless tobacco advertising has a powerful appeal to children and adolescents," 61 Fed.
Reg.- 44471, and that "the pervasiveness and imagery used in industry advertising and
promotional programs often obscure adolescents’ percept;ions of the significance of the
associated health risks and the strength of the addictive power of tobacco products.” 61
Fed. Reg. 44571. Thus, in addition to regulaﬁons designcd to sharply curtail the access of
young people to tobacco products, the agency concludeci that advertising restrictions are
necessary to "ensur[e] that the restrictions on access are not undermined by the product
ai)peai that advertising for these products creates for young people." 61 Fed. Reg. 44465.
Further, the FDA determined that "[t]o be effective, these restrictions must be
comprehensive." 61 Fed. Reg. 44489-90. Indeed, empirical studies in other couutries that
have restrictions on tobacco bdvertising have shown that such restrictions, "when given
appropriate scope and when fully implemented, will reduce cigarette and smokeless
tobacco use among children and adolescents." 61 Fed. Reg. 44493.

For these reasons, pursuant to its authority to regulate "restricted devices,"” 21
U.S.C. § 360j(e), the FDA promulgated regulations that require a black-and-white, text-
only advertising format, except in adult publications and adult-only facilities; ban outdoor
advertising of cigarettes and smokeless tobacco within 1,000 feet of schools and public
playgrounds; prohibit tobacco companies and distributors from selling or distributing non-

tobacco products, sﬁch as hats and t-shirts, bearing a tobacco product brand name or logo;

@oos
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and prohibit the sponsorship of athletic, cultural or other events in a tobacco brand name.
See 61 Fed. Reg. 44617-18. These ruleslwc')uld combine with the longstanding statutory
prohibition on radio and television advertising of cigarettes and little cigars, 15 U.S.C. §
i33 5, to dramatically reduce the inipac.t of tobacco advertising on America's young
people. |

The tobacco mamufacturers and others immediately challenged these regulations on
statutory and constitutional grounds in the United States District Court for the Middle -
District of North Carolina. The district court found that the FDA. does have the general
authority to regulate the manufacture, sale and distribution of tobacco products, but
nonetheless ruled that the agency lacks the authority mdér § 360j(e) to impose advertising
restrictions on the. sale, distribution, or use of tobacco products. Coyne Beam, Inc. v.
FDA, 966 F. Supp. 1374, 1357-1400 (M.D.N.C. 1997). In light of this statutory decision,
the court had no occasion to reach the First Ajﬁendment issues. Id. at 1400 n.33. The
parties in the Coyne Beam case filed cross-appeals to the United States Court of Appeals

for the Fourth Circuit. The Court has yet to issue any ruling.

B. First Amendment Analysis

Prior to 1976 the Supreme Court did not view the First Amendment as protecting
commercial speech. See Valentine v. Christensen, 316 U.S. 52 (1942). Accordingly, the
Court did not even mention the First Amendment when, in 1932, it upheld a statute that
prohibited the advertisement of cigarettes on billboards and street-car placements. Packer

Co’lg. v. Utah, 285 U.S. 105 (1932). In 1965, Congress banned outright the advertising of
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cigarettes on television and radio. See 15 U.S.C. § 1335. In 1972, the Court summarily

affirmed the constitutionality of that'stamtOry ban. Capital Broadcasting Co. v. Acting

Attorney General, 405 U.S. 1000 (1972), summarily affirming Capital Broadcasting Co. v.
Mitchell, 333 F. Supp. 582. (D.D.C. 1971). In 1976, however, the Supreme Court

changed course and held that commercial is deserving of some measure of protection

. s n

under the First Amendment. Virginia State Bd. of Phapmacy v. Virginia Citizens
Consumer Counsel, Inc., 425 U.S. 748 (1976). -

In our brief in the Coyne Beam case, we explain why. the FDA restrictions are
consﬁmﬁonal under the currently controlling framework for First Amendment review of
restrictions on advertising, set out by the Supreme Court in Central Hudson Gas & Elec.
Corp. v. Public Serv. Comm’n, 447 U.S. 557 (1980). The Central Hudson analysis asks
as a threshold question whether the regulated- speech is "related to unlawful activity" or is
misleading. Id. at 564. If so, the speech can be freely regulateq by the Government; if
not, the next issues to be considered are: "whether the asserted governmental interest is
substantial"; "whether the regulation directly advances the governmental interest asserted™,
and "whether [the regulation] is not more extensive than is necessary to serve that
interest." Id. at 566. Our brief in the Coyne Beam case explains that the FDA regulations

satisfy each of the four parts of the Central Hudson test. What follows is a summary of '

" the arguments that we made.

The Prohibijted Advertising Is Related to Unlawful Activity

The Supreme Court has repeatedly said that commercial speech “related to"

unlawful activity is not entitled to First Amendment protection. See, e.g.. 44 Liquormart,

@oo07
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Inc. v. Rhode Island, 116 S.Ct. 1495, 1505 n.7 (1996); Florida Bar, 515 S.Ct.

at _ ("Under Central Hudson, the government may freely regulate commercial speech that

concerns unlawful activity, or is misleading."); Central ﬂudson_., 447 1.8, at 563-64. The
FDA regulations are directed at, and tailored to, restricting the flow of commercial speech
to minors, a group of persons who may not legally purchase the product being advertised.
Recent evidence indicates, however, that tobacco manufacturers have targeted
advertisernents at an underage audience; and in any event, tﬂese advertisements are
perceived by minors as offers or inducements to buy and use tobacco products. Thus,
such advertising “relates to" and encourages illegal transactions.

We have nbt argued that this point, by itself, permits the FDA to ban tobacco
advertising altogether, because we recognize that such advertising also relates to lawful
activity: the purchase of tobacco products by adults.. The incidental effect of the
restrictions on advertising to adults does require Central Hudson analysis. It is critical to
that analysis, ho\;«rever, that the FDA has tailored its regulations in a manner directly
related to the "unlawful" aspect of tobacco advertising, and whom the advertisers have no
right to reach. The FDA’s restrictions are aimed at the Government’s whoily legitimate
and compelling interest in curbing minors’ use of tobacco producté, rather than at

restricting adults’ rights to receive information about their consumer choices.

The Interest in Discouraging Youths from Using Tobacco Products Is Substantial.

There can be no doubt that the Government has a sufficiently substantial interest in

discouraging the use of tobacco products by minors. As the Supreme Court has
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instructed:

[i)t is evident beyond the need for claboration that a State's interest in safeguarding
the physical and psychological well-being of a minor is compelling. A democratic
society rests, for its continuance, upon the healthy, well-rounded growth of young
people into full maturity as citizens. Accordingly, we have sustained legislation
aimed at protecting the physical and emotional well-being of youth even when the
laws have operated in the sensitive area of constitutionally protected rights.

New York v. Ferber, 458 U.S. 747, 756-57 (1982).

The Interest Is Directly and Materially Advanced by the Regulations.
The FDA has shown that the challenged regulations advance the G'overnmen_t‘s‘

interest "in a direct and material way." Edenfield v. Fane, 507 U.S. 761, 767 (1993).
Millions of ﬁﬁnors are using tobacco products. Minors not only start using cigarettes and
smokeless tobacco as children and adolescents, they become addictcd as children and |
adolescents. This usage has severe and long-term adverse health consequences for these
minors when they become-adults. And, the FDA has found, based on numerous studies,
that tobacco advertising is a significant cause of use by minors. Even if there were niot
such an extensive record on this point, the Supreme Court has recognized that, as a matter
of "common sense" and "reason," promotional advertising and subsequent consumption are
linked, and that reducing the former will reduce‘the latter. See 44 Liguormart, 116 8. Ct.

~ at 1506 ("the Court [in Central Hudson] recognized ... that there was an immediate

connection between advertising and dcmand"-) (quoting Central Hudson, 447 U.S. at 569,
100 8. Ct. at 2353). Accord Rubin v. Coors Brewing Co., 515 U.S. _, _ (1995) ("It is
assuredly a matter of *common sense’ that a restriction on the advertising of a product

characteristic will decrease the extent to which consumers select a product on the basis of
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that trait. ").

| In short, the FDA reasonably concluded that tobacco companies’ huge investment
advertisiﬁg of tobacco products helps persuade minors to use these products and that
réstrictions on advertising will help to reduce demand in that group, and therebir benefit

- public health.

The Re iong Are Not More ive than Necessary.

The final question under Central Hudson is whether the regulation is more

extensive than is necdssary to serve that interest," 447 U.S. at 566. This inquiry does not

amount to a "least restrictive means" test. Instead, the Court’s decisions require

a "fit’ between the [government’s] ends and the means chosen to accomplish those
ends," a fit that is not necessarily perfect, but reasonable; that represents not
necessarily the single best disposition but one whose scope is "in proportion to the
interest served[]"; that employs not necessarily the least restrictive means but . . . a
means narrowly tailored to achieve the desired objective. Within those bounds we
leave it to governmental decisionmakers to judge what manner of regulation may
best be employed.
Board of Trustees of the State.Univ. of New York v. Fox, 492 U.S. 469, 480 (1989).
Accordingly, a commercial speech restriction will fail the narrow-tailoring requirement
only if it "burden[s] substantially more speech than necess&y." Edge Broadcasting, 509
U.S. at 430. On the other hand, a restriction is more likely to be narrowly tailored if it

leaves open alternative channels for the communication to appropriate recipients of the

valuable information contained in the commercial speech. See Florida Bar, 515 U.S. at -.

The FDA restrictions satisfy this narrow tailoring test. "The First Amendment’s

concern for commercial speech is based on the informational function of advertising."
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 Central Hudson, 447 U.S. at 563. At its core, advertising serves to ""disseminat[e] . . .

information as to who is producing and selling what product, for what reason, and at what
price."’ 44 Lignormart, 116 S. Ct. at 1505 (principal opinion) (quoting Virginia State -
Board of Pharmacy, 425 U.S. at 765). It is this informational function -- with respect to

adult recipients -- that the First Amendment’s protection of commercial speech is

"designed to safeguard.” Edenfield, 507 U.S. at 766. The FDA regulations have been

carefully tailored to preserve, rather than impair, this informational function of tobacco

advertising. The regulations are not aimed at restricting tobacco manufacturers,
distributors, or retailers from conveying information about their products to lawful
purchasers. To the contrary, advertisers remain free to provide relevant commercial

information to adults -~ such as the price of tobacco products, where such products can be

- obtained, what such products contain, and any other fact consumers would want to know

about tobacco products, such as any asserted brand-specific superiority.

In crafting its regulations, the FDA identified aspects of tobacco advertising that
may be particularly influential on children, br.;t do not play a significant role in the most
critical informational functions of advertising. To the greatest extent practicable, the
regulations. are directed to these youth-influencing aspects ﬁmout mtrudmg on the ability
of the tobacco industry to provide adults with relevant factual information about their
products. For example, the FDA’s regulations restrict the use of images and color in
tobacco advertising. But there is no limit on what kinds of information may be provided
in this fashion. Moreover, this restriction does not appiy to publications whose readership

is at least 85% adult and includes less than 2 million children. 21 C.F.R.

10
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§ 897.32(a)(2)()-(ii).

Because the FDA's regulations are not intended to impede the free flow of
commercial information to lawful purchasers, but instead are designed to preserve that
flow, they differ fundamentally from the sorts of advertising restrictions that have
typically been condemned by the Court. In 44 Liguormart, for example, Rhode Island’s
statutes were specifically designed to prevent liquor advertisers from conveying |
information about the price of their pmducﬁ. See 116 S. Ct. at 1501. Likewise, in Coors,
the Alcohol Administration Act sought to minimize lawful purchasers’ knowledge of a
basic characteristic of beer--its alcohol ;:ontcnt--by exclqding content information from
beer labels. See 51$ U.S. at . And in Central Hudson itself, the regulatory orders at issue
prohibited all promotional advertising by electrical utilities. See 447 U.S. at 558-60. In
each of these cases, the challenged rcgulation- undertook to keep truthful commercial
information out of the hands of legal purchasers. That is not tﬁe case with the FDA
regulations.

The plaintiffs in the Coyne Beam case have argued that the FDA must exl-:taust all
alternative, non-speech related means to reduce underage srpoking befo;'e regulating
cigérette advertising. This view i3 based on a misreading of the First Amendgnent and the
Supreme Court’s decision in 44 Liguormart, Unlike the liquor price advertising
;esuicﬁons invaiidatcd in 44 Liquormart, the FDA’s speech-related restrictions are targeted
at preventing advertising to a group of people who cannot legally 'purchase the product in
question. That case does not require that we run the risk that more and more children will

fall prey to this advertising while we experiment with other measures. Moreover, the

11
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regulations are being employed as a complefnent to non-speech restrictions. The
government bans the sale of tobacco products to minors and is moving to improve the
effectiveness of the ban. Minors can obtain tobacco products through a variety of means,
and point-of-sale restrictions by themselves certainly will not reduce dem#nd. There is
;:very reason to expect that unfettered tobacco advertising will continue to persuade a
significant percentage of young people to use tdbacco products, thus undermining the

_ ei;fccﬁvcﬁess of the agency’s non-speech (access) restrictions. Unlike non-speech
réstrictions, the advertising restrictions directly discourage demand. For that reason, they
will resuit in less underage smoking now and fewer tobacco-related deaths in the future.

For all oflthe reasons articulated in our Coyne Bcaﬁl briefs, we believe'that the

FDA’s advertising restrictions are constitutional and that they will be upheld when they

are finally considered by the courts.

C. A Few Words on the Proposed_Settlement -

The proposed tobgcco settlement parallels the FDA’s regulations in many respects,
but also contemplates additional restrictions, most significantly: (i) a ban on all use of
hﬁman images and cartoon characters (ii) a ban on all tobacco advertising outdoors; and
(iii) a ban on all tobacco adveftising on the Internet. If enacted, these more extensive

prohibitions would raise more serious constitutional qugstions. The Department of Justice

is continuing to analyze these additional restrictions. /

IL The Civil Liability Provisions of the Tobacco Settlement

12
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A. Background

On September 17th of last year, and again in his State of the Union speech, the
President made clear his strong desire to work with this ¢ongmss in a bipartisan fashion to
enact national tobacco legislation. For our part, the Justice Department is eager to work
closely with this. Committee and the Congress to ensure that sound, comprehensive
legi’slation is enacted. Smoking and the use of smokeless tobacco have had a devastating
impact on our society in terms of death and human suffering. This cycle of disease and
death is renewed each day, as 3,000 children and teenagers begin smoking regularly, The
President and this Congr;:ss are faced with an historic opportunity -- and profound

responsibility -- to address one of this country’s greatest single health problems. We praise

the hard work and leadership of the President, the states’ attorneys general and other public -

health advocates, whose unwavering efforts have been instrumental in creating this
opportunity. We offer the following remarks in the hope of facilitating the development

and passage of comprehensive national legislation regarding tobacco products.

B. Events Leading up to the Present Consideration of the Proposed Tobacco

ettiement ’

Working closely over the last several years, State and Federal officials have
dramatically altered the legal landscape faced by the tobacco industry. For decades,
individuals harmed by the use of tobacco had little recourse -- those that sued the tobacco
companies alwayé lost and regulatory agencies took no action to regulate tobacco to prevent
future harm. This situation began to cﬁange in 1994, when the Administration, prompted

by an epidemic of tobacco use by teenagers, supported the Food and Drug Administration’s

13
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(FDA) initiative to conduct an extensive investigation to determine ﬁhemer nicotine-
containing tobacco products are subject to FDA regulation. Based on that investigation, the
FDA promulgated rcgﬁlations aimed at reducing youth tobacco use. In April 1997, a
federal district court in North Carolina affirmed the FDA’s authority to regulate t;)bacco
products, but denied FDA’s statutory authority to regulate tobacco advertising. (This
decision is currently on appeal.) |

During the same period, the tobacco indus@ has been sued in many fora. Since
1954, forty;t\vo states have sued the major tobacco companies in an effort to recover
smoking-related health care costs. In addition, many private lawsuits have been filed by
those who claim to have been injured by smoking. On June 20, 1997, the states and the
companies reached a tentative settlement to ﬁmst of these actions, contingent upon
enactment of appropriate federal legislation. This agreement is embodied in the proposed
settlement. The industry has already settled lawsuits in three states where trial was
imminent (Mississippi, Florida, and Texas). Trial in tﬁe Minnesota case brought by
Attorney General Hubert Humphrey, TII, began on January 20, 1998, in St. Paul,

After reviewing the settlement, the President on September 17, 1997 called for
comprehensive tobacco legislation with a goal of reducing teen smoking by 50 percent
within seven years, 'fhe President stressed five key elements that must be at the heart of
any national tobacco legislation;

1. a comprehensive plan to reduce teen smoking, including a

combination of penalties and price increaseé that raise cigarette

prices by up to $1.50 per pack over the next 10 years as

14
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necessary to meet youth émoking targets;
2. express reaffirmation that the FDA has full authority to
fegulate tobacco products;
3. changes in the way the tobacco industry does business,
especially in the area of advertising directed at children;
4. progress toward other critical public health goals, such as the
expansion of smoking cessation and prevention programs and
the reduction of secondhand smoke; and
5. protection fo.r tobacco farmers and their communities,
During his State of the Union address last week, the President again forcefully emphasized
that his top priority is the reduction of underage smoking. Of the three thousa.lnd young
people who- begin smoking each day in'America, one thousand will die prematurely from
tob:;oco-related diseases. Reducing teen smoking is the rmost important step that Congress
and the Administration can take now towards protecting the Nation's health in the next
century and minimizing future health care costs. |
C.  The Civil Liability Provisions
1. A Summary of the Proyisions
The civil liability provisions of the settlement contemplate federal legislation that
would work major changes in the current tort liability regime. Broadly speaking, such
federal legislation would provide an annual cap on the industry’s potential liability in civil
actions, eliminate punitive damages for past industry misconduct, and impose various
procedural restrictions on parties who would sue tobacco companies for smoking-related

'
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injuries. I will address the specific provisions individually in 2 moment, but first I want to
identify general principles we believe should govern their consideration.

2. Guiding Principle

Our civil justice system exists to provide means of redress for individuals who are
harmed by the conduct of others and to deter such harmful conduct in the future, These are
very important goals, and their achievement is fundamental to any just soclety. Although -
‘the existing tort system is certainly not perfect or the only way to achicve these goals, it
has as a general matter served them v;rcll. For that reason, the structure of the tort system
shouldl_ not be modified except for important reasons. Nor should t_obacco companies
become special favorites of the lav}.

Nonetheless, the tort system has not been an effective means of compensating
injured smokers to 'date. Although some states have recently achieved large settlements
with thé tobacco companies, the victims of tobacco-related diseases, to date, have received
virtually nothing in the form of compensation through thc tort system. Nor has that system
until now deterred industry misconduct, such as marketing cigarettes to minors. Certainly,-
recent revelations about the industry’s conduct could change the situation. Litigation alone,
however, is unlikely to reduce ybuth smoking; only comprehensive legislation addressing
price, access, marketing, and other industry practices will be enough to achieve this
objective..

_For this reason, the Admix-listration believes that comprehensive legislation that
advances the President’s five goals is essential to the public health and the .futurc of our

children. With respect to changes in the civil liability system in such comprehensive
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legislation, the Administration wants to make sure that its position is very ciear:

W&J—mmy—kvm- talacca Qi LG~
/’{'he Administration would muel/ rcfcr/comprehenswe legislation that
aarny Lwail  we Uakhla

achieves the President’s goals w1r.hout mﬁ&ng-any—ehaagea—rn—dae—ev
We \&\AtVL H~M' “‘\Lﬂuo CM'\M% sLu-.l.-L wot  Lawve s?euup

?“‘\".C“M-I, M—L “a.a:\ MTM'L"M K?TLA\M-I-—-T ' _
liability system-with-recpeet-ta-tobsece—inthcabstraety” » Voucle W ’

athemme——&a&gm—fuﬂqmum&te—d;ﬁobmmmpuum,y
Ly €) Nevertheless, as the Administration has consistently stated, if there is

. agreement on a comprehensive bill. that advances the public health by
- fulfilling the President’s five principles — reducing youth smoking by
substantially raising the price of cigarettes and inmosi_ng tough penalties 611
the industry; expressly confirming the full authority of the FDA; changing
the waj the industry does business; achieving other public health goals; and
protecting tobacco farmers — th?n reasonable provisions modifying the civil

liability of the tobacco industry would not be a dealbreaker.

If possible, the Admipistrotien-wotid-Hise-to-see-tie-ComETESs ToMt - w
iginas-that.vuill make more achievable the recovery of s
lﬁA—\ .
appropriate compensation for deserving injured parties than historically has _::"_..

en the case and toal-'e/inforce the legislation’s other, comprehensive

safeguards against industry misconduct. The-tebaeco-settiementwouki-
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detracting from the achievement of the five critical objectives of this
legislation, we should think creatively about how to make it possible for such
injured parties to recover compensation, without m;:urnng enormous legal
fees or engaging in years of litigation. |

The settlement agreement as currently formulated is unacceptable in s

the targeted reductions in youth
the FDA's full regulatory

authority ill not agree to any

gislation that does not correct these deficiencies.

6) Any final settlement should create powerﬁ.:ll incentives for tobacco
manufacturers to fully and publicly disclose all appropriate documents. For.
example, Congress should consider limiting any changes to the civil liability
system to information that was fully disclosed by the tobacco industry to the
Congress and the public.

) Any changes to the civil justice system must be constitutionally sound.

With these principles in mind, let me now turn to the provisions of the proposed

settlement.

3. A _Description of the Civil Liabiiit\} Provisions and Some Questions
Raised :

The proposed settlement leaves open many questions. No definite terms establish

who or what will be paid or for how long. The settlement is more of a template for |
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constructing a legislative solution than 2 traditional out-of-court settlement of the state
lawsnits and the numerous individual and class action lawsuits. Nonetheless, some initial
observations are possible. |

‘There are four broad areas in which the proposed setﬂemeﬁ would affect the civil
liability system. |

a, Resolution_of Pending Litigation

The settlement contemplates that much of the pending litigation would be settled,
including the present states attorneys general actions. It appears, that the settlement also
conternplates that future litigation of those kinds would be prohibited by federal law.
Pending addiction/dependence claims by iqiured'srnokérs also apparently would be settled.

| b.  Limits on Apnual Liability

The settlement contethplates federal legislation that would impose limits on the
annual aggregate and individual damage payments for which the participating tobacco
‘mamufacturers could be liable. An “annual aggregate cap” for the payment of judgments
and settlements would begin at $2 billion in the first yca_z".and increase to $5 billion in the
ninth year and thereafter. If total jﬁdgments and settlements for a given year exceeded the
annual aggregate cap, the excess would be rolled over for payment in future years.
Payments would be limited to $1 million per judgment per year unless every other judgment
and settlement could first be satisfied in that year without exceeding the annmal cap. Unpaid
individual judgments in excess of the individual cap would.be rolled forward, without
interest, for payment in future years.

If Congress wishes to consider annual caps, a variety of approaches could be
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discussed, Limits could be established on the amount paid to each claimant or could be
imposed only on future claims, or only on past ones. Within the céntext of the settlement
as a whole, we should explore whether liability caps can be part of a creative scheme that
also furthers the goals discussed earlier.

One cﬁtiul issue, of course, is whether annual caps or other mechanisms would
afford sufficient funds to meet the needs of victims or whéther théy should be raised. It
may be valuable for Congress to ask that the tobacco mamufacturers share their calculations
and research concerning the likely dollar -requimmcnts of those injured by tobacco products.

c. Limits on Punitive Damages

Under the settlement, all punitive damages claims would be extinguished with
respect to conduct taking place prior to the effective date of the bill enacting the settlerﬁent.
Punitive damagés could be awarded with respect to conduct taking place after passage of
the legislation. | |

'fhe purpose of pﬁnitivc damages is to deter and punish. Congress is being asked to
remove this tool with respect to the tobacco manufacturers’ past conduct. At the same
time, however, Congress is coﬁsidering legislative provisions that will serve similar
purposés. In considering punitive damages provisions, Congress should consider the
overall legislative package a._nd the framework it establishes for deterring future wrongdoing'

and serving the public interest. Congress could consider whether separate punitive damages

Hoz1

limitations are needed if annual caps govern manufacturers’ total liability. Moreover, 1 & Qm.‘w.\.\

wAty R tueridn Puninaat o punikve dowains, i
Cengress could consider alternatives such as capping punitive damages or -- perhaps most

interestingly -- retaining punitive damages with respect to claims based on facts not
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disclosed by the tobacco manufacturers to Congress and the public. Finally, with respect to
any of these proposals, Congress will have to look carefully at the constitutionality of the
proposed legislation. |

d. Procedural Restrictions

The settlement apparently Eontemplates federal Jegislation that would abolish' class
actions and other forms of multi-case tobacco litigation Mﬁout the defendants’ consent.'
Litigaiion brought by third party piaintiffs, such as pension funds and health insurers,
would be prohibited erxtirely. unless the litigation was bas;sd on the subrogation of a single
individual’s personal injury claim. Third-party payor claims that were pending o-n June 9,
1997, wouid be allowed under a grandfather clause.

It has been difficult to bring class actions for tobacco-related injuries in federal
courts, and many state courts have denied class certification. Some state courts have
granted class certification to claimants against the tobacco manufacturers, however, and
other joinder mechanisﬁs that would be affected by the proposal can significantly reduce
individual litigants® costs of suit. Restrictions on such joinder mechanisms could make it
more difficult for some plaintiffs to pursue their claims in court. As with punitive
damages, Congress should consider the-need for special proccdurél restrictions if it enacts

annual caps on industry liability. Moreover, such restrictions raise novel federalism issues.
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D. Conclusion
The Department of Justice strongly supports comprehensive tobacco legislation.

- Crafting legislation that significantly reduces teenage tobacco use and meets the other goals
the President has announced is an énormous, jret vitally important, challenge. We would be
happy to join with this Committee in a dialogue to find the best possible solution.

Thank you for giving me this opportunity to furnish the views of the Department of

Justice regarding this legislation. I will be pleased to answer any questions you may have.
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STATEMENTS BY THE PRESIDENT AND ADMINISTRATION
INDICATING LEGISLATIVE PROTECTION FROM LIABILITY IS NOT A
TOBACCO DEAL-BREAKER

Press Briefing by Press Secretary Mike McCurry, June 20, 1997

Mike McCurry: Well, the limitation en punitive damages for past misconduct is not
necessarily a deal-breaker for us. We understand that the attorneys general extracted
substantial concessions from the tobacco companies for this limitaton and we'll evaluate
whether the agreement as a whole advances the nation's public health interests. But on
that specific limit, that's not necessarily a deal-breaker.

President’s Remarks on Settlement Review, September 17, 1997
Q. ...Are you willing to agree to immunity from future liability?

The President: Well, I don’t think they’ve asked for future liability. I think they’ve
asked for immunity from liability for past suits. And the question there would be,
what are they willing to agree to. They need to come and meet with us. We need to
discuss it, and we need to see whether we can embody these five principles. These are
the things I’m interested in. To me, I’ll say again, this is not primarily about money....

Press Briefing by Secretary Shalala and Bruce Reed, September 17, 1997

Q. Idon't think the President said anything this morning about liability protections for
the industry, and so, where do you stand on that? And if you don't intend to support that,
do you think you could get a comprehensive bill through Congress without --....

Reed: Yes. I think what he said was that we were willing to look at caps on liability,
but we want to make sure that Congress enacts legislation that fulfills the five
principles that we laid out in the plan this morning.

Q. Concerning the liability protections, the deal provided for banning future class
actions and state attorney general suits, caps on annual liability, punitive damage,
eliminating that. Which of those, or all of those are you willing to go along with if all
the guidelines that the President set down this morning are met?

Reed: Well, I think, as I said earlier, we would condition accepting any limits on
liability on getting the rest of what we're after. We had some concerns about certain
aspects of the liability scheme in the settlement. For example, it put a cap on future
punitive damages, damages for future misconduct -- which we think is a mistake. But
we'd have to look at the whole package.

The New York Times, “Aide to Clinton Sees Flexibility on Tobacco”, page Al6,



September 22, 1997

“Mr. Reed said on Fox News today that the Administration would not try to change the
liability protections in the national tobacco settlement reached on June 20 as long as there
were real moves to reduce the number of underage smokers.

‘We’ve always said that some form of caps on liability is not a deal-killer for us, but
we would condition that on getting the kind of comprehensive plan to reduce
smoking that we’re asking for,” Mr. Reed said.”

Testimony by Secretary Shalala before Senator Jeffords (R-VT), September 25,
1997 (from FDCH political transcripts)

Jeffords: One of the areas that the June tobacco settlement that was not discussed in the
President’s announcement was the civil liability provisions. Should we view the
President’s silence on this issue [sic] endorsing these provisions?

Shalala: Actually, Mr. Chairman, when the President was asked that question he
said that if the core principles that he has laid out are taken care [of] as part of the
legislation, then he would be willing to discuss the civil liability issue but not until he
sees legislation that really is comprehensive, that deals with the farmers, that deals with
the FDA jurisdiction. We want to make sure that the core of the legislation is focused on
reducing smoking by young people.

National Journal’s CongressDaily, January 16, 1998

Mike McCurry: “The caps on liability, as we have said in the past, are not necessarily
a deal breaker.”

Los Angeles Times, “Proposed Tobacco Settlement Isn’t Setting Congress on Fire,”
p.AS5, January 29, 1998 '

Elena Kagan: “Limits on liability are not necessarily a deal-breaker for us.”
U.S. Newswire, Press Briefing by Mike McCurry, January 30, 1998

Mike McCurry: “Now, the issue is one of caps on liability. We have never said that
caps on liability were absolutely central to any legislation; in fact, as you recall, the
President did not even address that in the principles that he outlined last August about the
legisiation that would be required to implement the settlement. We’ve said it’s nota
deal-breaker by any means, but it certainly is not one of the fundamental elements
that the President believes has to be in there.”
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