
NLWJC - Kagan 
DPC - Box 047 - Folder-008 

Tobacco-Settlement: Medicare Suits 



·9~£9fl!~9 14:55 FAX 
. ~ ~~.~~ r~ ~uC~U~~ba( 

~Oq/0719~ MON 18'00 FAX 202 514 8071 
, JUN. 4. 'l999 Il: 20AY CUNEO LAW GROUP 

OFFICE OF ATTY GENEluL 

CIVIL OUG 

May 27. L999 

!'1V. U,J.JU 

The wclonignalll1cmhers orlb!: CoalilioP. for Lcpl Reflmn urge you 11:1 oppose: 
the Clitltml Adm.\ul$tl'atiDn·s plan to use !he nepartft\llntot' hutice tQ utilize tBdical 
mcasu",g ro pursue ... pI. action against the: tobaccc industry to recover ~ 
~. We 1>ella"., diat this pilon. po8Cl .. serious Ibrcat to the ....tmo blWn..s5 
coml1lllDI\y and the lUI .. ofla.w. It _uld aaastitutc an ~ use oft'hc 
Department of Justice aad tax dollasw Co $lie legilin1ale bw"nes .... ill por.ru.it of_ 
fOr Fcderal.prograrns. W. appose any !luch effOrts aUaxaiinn Ibn>ugh litigation. 

In his 1999 S1arc of !he Un\ .... adclrcss, 'Presi~ Clinton lIInGunc::ed ''tb8t the 
Jusn..e Dcpaxtmeut is prepe.iag IlliriptiGn plaD UI take me 1t)baccg -1IJIDics to COUrt 
and, ..nih «be /bnI!s ...... ftCOVI!!I', to ~C1l Med.iClUl!... A'ttarney General Reao WCtIt 
one-$Icp fiuthu by ~ rhat: the Depanment roilY c:olist the seMCCII oftrlallawy'er.I 
who have already recelvc:d b.l1liona af dolla:r.r ip, aI1IlrneY' 5 &es ftom the ~ bacco 
agrcca:tCDt with 46 stama. To IUO<>9mplish this goal, \be. Pl1ISIdent requested $20 million 
fa. !he De:plllVncnt of J1ISti .... to tu.nd Ibis effort in his FY 2000 bud£et RqUeat. 

OoVCI'IUllenl lit:isatlon ia 1U>t lleW. !!nYimIlll\mftJlll, civil riglwl aad eVen aotilrUst 
litigation have long bc.cn .. tl!c;buique govarruncnt bas 'USed 10 impJeawlt policies cnac:rcd 
by Icgbl_G .. To our 1cMwla!&c. however, ~'IrV be£ore bas the Pnosidcnt of tile Unit/llcl 
S_ Ulnouru:ed that the plllpGIIC of die Federallitlgation was to r.Us,e revenue.. 

Tht: most warming as.pect of ~'tCVCOuc..raWng litigation I, die goyemmt:onl's 
new wiUing....,.s ro ensure: ilS vicU1,lY by lIIrippiltg businesses oflhc:ir substantive lep1 
riebts and~. 1liI5 may ooeur Ibroup wbat .... " in"'GGuratd,- clllt.d "ci.nfYb\g 
amendments" to CldstiIlQ law. 6:Jrum sbol'piQs. or Ibfougb IlDempbl tq lWiSf. and eIJan&e 
existing p~t&. Suffice it to say \bal WI> bela.- that the cadicallegal tb~ri.es 1f»u; 
di£: ~ of JllStice Is likely to use apinst m\dulco ~u14 bo; used age.iPSt virtual.ly 
""'Y irulustry. 

Our concem Is So great that wa _ fannine a gJOWlna Coali1ioQ tbr ~ 
ReI"",,. We bcUC"\Ie tltat the Dcperonem of .Justice shalUd be blocb:d &am sulllG a 
panlQIlv indUNy to r.lise ....,ooa--m 1tUs cue tlu: ratHu:1OQ Industry. We expect!l:ds 
will be us::d ... 'I test cue r.. f\fture \i'Eig,atioD against orbm- lqd.timate ;nd.ustries. 
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We I.Itge you til oppose tbe Adminiltrallon·s plaa to use the Department of JL1S\ice 
III sU'Ong-wm legitimate business~ IIId 10 reject any legisla'ioll or Ilppropriadon that mil)' 
faeilltale Of oncO\lnlge this dangerous I'fCClldent. 

Si_ly. 

AlnUic;au.I~ A.Istlcialioll 
Aa\criCIIas fbr Tu Rcfimn 

Ao.ricaII Tort 'R.ofoQIl Association 
American Wholesale M~ Asliocildian 

BusinGa Civil Liberties, Inc. 
CuD tnstiCUtl: 

Citl .... ns tee a Sowad I:=namy 
Cltb:ans f'IIc Civil J'I5tR:e Rd'onn 

Coalition for UQifcmn Pnxillr:t Liability Law 
Food DiS1rIbutons IntI:mIztilln.l.l 

Food Madcdial! lnstiane 
NatiooaJ AlIIIGc:iatioll af8evcnae R..Ia.i.Ims 
N.aonal AAoclalion Df CaA~1IIlt S!orCS 

NBtiaMl Association DrM~ 
National AssociatWll DC WI\ole5at.,r-Dlitn'bo.lu:llll 

National 0Iuc:crI Association 
Natianal Restauranl ~iatjDn 

National Raofins CanIractoI'll Assoctadaa 
NatiiJMJ TaxpayelS Union 

Petroleum Matbters AIllla<:iaQOII of Amooriea 
Small BII5iDe&s SurviYlll Cnrnmiuee 

U.S. Cham .... r ofCoon_e 
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TobaccoQ&A 
April 6, 1999 

Q: Is the Justice Department hiring private attorneys to assist them in their lawsuit 
against tobacco companies? 

141002 

A: The Justice Department entered into an agreement with a law firm from Minnesota on a 
consulting basis to provide advice and assistance to the Justice Department's tobacco 
litigation team. This firm represented the State of Minnesota and the Blue Cross-Blue 
Shield in their lawsuit against the tobacco industry. and will bring enormous experience 
and expertise to the federal litigation. We are pleased that the Justice Department is 
moving ahead on litigation to recover smoking-related federal health care costs. All ~ther 
questions about the agreement should be directed to the Justice Department. 

Q: When will the Justice Department bring suit against the tobacco companies? 

A: This a matter for the Justice Department's task force to determine. Litigation will be 
brought when the Justice Department is fully prepared to do so. 

Background: The firm, Robins, Kaplan, Miller & Ciresi, is a Minneapolis law firm. They 
represented the state of Minnesota and Blue Cross-Blue Shield in their lawsuit against the 
tobacco industry. 
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Department of 3]uatire 

FOR IMMEDIATE RELEASE 
TUESDAY, APRIL 6,1999 
WWW.uSDOJ.OOV 

DEPARTMENT OF JUSTICE STATEMENT 

CIV 
(202) 514-2007 

TDD (202) 514-1888 

The Department of Justice has entered into all agreement with the Minneapolis law fum 
Robins, Kaplan, Miller & Ciresi L.L.P., to retain the finn's services as consultants on tobacco 
litigatioll. According to the agreement, Robins, KapbUJ, Miller & Ciresi will px-o-vide advjce and 
assistance to the Justice Department's tobacco litigation team on a reduced-rate hourly billing 
basis through June 30, 1999. 

Robins, KaplBn. Miller & Ciresi represented the !Jtate of Minnesota and Blue Cross-Blue 
Shield of Minnesota in their lawsuit, State of Minne~ota and Blue Cross and Blue Shield v. Philip 
Mo"is, Inc. As a result of the lawsuit, and in the middle of trial, the tobacco indUS17y ~ on 
May 8, 1998, to pay 56.6 billion to reimburse Milmesota for health damage to its citizens and 
submit to cigarette marketing and advertising curbs. 

"Robins, Kaplan, Miller & Ciresi is widely recogDized for its success in the Minnesota 
litigation aglliDst the tobacco industry and for its expertise in this area of litigation," said David 
W. Ogden, Acting Assistant AttoIDe)' General for the Civil Division. "They have devoted 
thousands of hours to uncovering and learning the facts relatiIJg to tobacco litigation. Their 
extraordinary experience in this area will be very valuable to the Department's tobacco litigation 
team as we prepare a plan to recover federal health care elCpenditures from the to ba.cco industry." 

According to the contract, the Department of Justice will pay the fum $75 per hour and 
will reimburse the fum fot travel costs and expenses. This :represents a substantial reduction in 
the firm's customary billing rate. The total contract. which runs thx-ough June 30, 1999, is for a 
maximum of$81 ,670, although the contract could be extended with the agreement of both the 
gove=em and the firm. 

The Department made clear that the contract did not conten1plate payment to the fum of 
any "contingency fee" r...lated to potential recoveries. It also made clear that only a consulting 
role was contemplated at this fune. "At least for the foreseeable future, the litigation team itself 
will consist exclusively of Justice Department attorneys," Ogdc:n said. 
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FOR IMMEDlA TE RELEASECIV 
TUESDAY, APRIL 6, 1999(202) 514-2007 
WWW.USDOJ.GOVTDD (202) 514-1888 

DEPARTMENT OF .JUSTICE STATEMENT 

The Department of Justice has entered into an agreement with the Minneapolis law fum 
Robins, Kaplan, Miller & Ciresi L.L.P., to retain the fum's services as consultants on tobacco 
litigation. According to the agreement, Robins, Kaplan, Miller & Ciresi will provide advice and 
assistance to the Justice Department's tobacco litigation team on a reduced-rate hourly billing 
basis through June 30, 1999. 

Robins, Kaplan, Miller & Ciresi represented the state of Minnesota. and Blue Cross-Blue 
Shield of Minnesota in their lawsuit, State of Minnesota and Blue Cross and Blue Shield'll. 
Philip Morris, Inc. As a result of the lawsuit and near the end of trial, the tobacco industry 

. agreed on May 8, 1998, to pay $6.6 billion in damages to Minnesota's citizens and to submit to 
cigarette marketing and advertising curbs. 

"Robins, Kaplan, Miller & Ciresi is widely recognized for its success in the Minnesota 
litigation against the tobacco industry and for its expeljise in this area of litigation, " said David 
W. Ogden, Acting Assistant Attorney General for the Civil Division. "They have devoted 
thousands of hours to uncovering and learning the facts relating to tobacco litigation. Their 
extraordinary experience in this area will be very valuable to the Department's tobacco litigation 

. team as we prepare a plan to recover federal health care' expenditures from the tob!\Cco industry." 

According to the contract, the Department of Justice will pay the fum $75 per hour and 
will reimburse the fum for travel costs and expenses. This represents a substantial reduction in 
the fmn's customary billing rate. The total contract, which runs through June 30, 1999, is for a 
maximum of$81,670, although the contract could be extended with the agreement of both the 
government and the fum. 

The Department made clear that the contract did not contemplate paYPlent 'to the firm of 
any ·contingency fee" related to potential recoveries. It also made clear that only a consulting 
role was contemplated at this time. "At least for the foreseeable future, the litigation team itself 

141002 
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will consist exclusively of Justice Department attorneys," Ogden said. 
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Tobacco Litigation Team I Consulting Announcement 
Tuesday, April 6, 1999 

Q&A 

Q: What happens after June 30, 1999? 
A: Although the contract expires on June 30, we have the option to renew it and continue to 

seek the finn's consulting services after that time. 

Q: Will the firm represent the government in a lawsuit? 
A: Under this agreement, the firm is only authorized to provide advice and assistance to the 

Department's tobacco litigation team. 
Follow-up: 
Q: Is it a possibility that the finn will eventually represent the government? 
A: There are not plans for that. This agreement is for the firm to act in a consulting role to 

the Justice Department's litigation team. 

Q: Are you considering a contingency fee arrangement in the future with the fU'Ill? 
A: No. The contract does not contemplate payment to the fum of any "contingency fee" 

related to potential recoveries. We do not intend' to enter into any contingency fee 
arrangement in connection with this litigation. 

Q: Would you ever consider such an agreement? 
A: I can't imagine that we woUld. lIDs has not been discussed as an option. 

Q: Isn't it a contlict of interest for the firm to represent Minnesota and the United 
States? 

A: No. This agreement has been thoroughly examined by our ethics eXperts and there is not 
a conflict of interest. 

Q: Did you compete this contract with other firms? 
A: No. It was clear that Robins, Kaplan, Miller & Ciresi is extraordinarily qualified in this 

area of litigation. 

Q: Do you think this decision creates the appearance that you don't have full 
confidence in the lawyers in the Department of Justice? 

A; No. Clearly this finn has exceptional experience that the Justice Department lawyers can 
use in their case against the tobacco industry. A,ttorneys at the firm have spent thousands 
of hours reviewing millions of documents produced in Minnesota's tobacco case. They 
will be able to make an invaluable contribution to the efforts of the outstanding team that 
has been assembled already at the Department. We have complete confidence in the team 
of experienced government litigators we have assembled. 

~004 
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Q: Bow many lawyers are on the tobacco litigation team from the Department? 
A: . Currently the team consists of about 10 full-time attorneys. There are about 10 additional 

attorneys from various divisions of the Department working with the full-time team .. 

Q: What divisions are represented on the team? 
A: The attorneys on the full-time team are from the Civil Division, but there are also 

attorneys from the Office of Legal Counsel, Antitrust Division, the Criminal Division 
and the Environment and Natural Resources Division working with them. 

Q: Bow does the fact that the criminal investigation may be coming to a close affect the 
tobacco litigation team? 

A: I have no information about the criminal investigation, but there is no connection. 

Q: . How far along is the litigation plan? 
A: The litigation team continues to review and assess the various legal theories and is 

developing those theories and determining the most effective approach to recover federal 
health care expenditures from the tobacco industry. 

Q: Do you have a timeline for when litigation will be brought against the industry. 
A: No. 

141005 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP@EOP, Elena KaganlOPD/EOP@EOP, Laura EmmettIWHOIEOP@EOP 

cc: J. Eric Gould/OPD/EOP@EOP 
Subject: Need your advice on one DOJ Q&A on tobacco lawsuit 

As you recall Sen McConnell and others submitted written questions to the AG on the tobacco lawsuit. 
Since the AG is testifying next Wednesday, we'd like to get these to the Hill tomorrow. There's one tricky 
one I'd like your help with. Can you think of a better way to answer this question? 

Current Version of Q&A 

Q: The Administration directly connects its proposed 55-cent increase in the cigarette excise tax to health 
care expenditures in various Federal programs. See FY 2000 Budget of the United States Government, 
Table 5-8 (listing Veterans, Federal Employees Health Benefits Program, Department of Defense, and 
Indian Health Service). Doesn't this suggest that the amount of previously collected Federal tobacco 
excise tax revenues should offset any claims for past Federal health care expenditures? 

A: No. The Department believes that liability for Federal tobacco-related health care costs properly may 
be assessed against the parties responsible for these costs. ~ Department does not agree that excise 
taxes paid by smokers relieve or reduce the accountability of \jII\ tobacco companies for these costs. 

Background 

Table 5-8 of our budget simply lists 1) the year-by-year revenue raised by the 55 cent excise and the 
accelerated 15 cent tax, 2) the year by year tobacco related health costs in Veterans, Federal Employees 
Health Benefits Program, Department of Defense, and Indian Health Service, and 3) the amount as.sumed 
from recoupment. 

The text of our budget (p. 88), however, says in the section disucssing the price increase: ''The funds that 
result from this policy will offset tobaco-related Federal health care costs. Each year, the Federal 
Government spends billions of dollars treated tobacco-related diseases for our Armed Forces, veterans, 
and Federal employees. It is littin that the tobacco indust reimburse U.S. tax a ers ~ se costs, 
just as it has already agree to do for the States." 

In the later section mentioning the lawsuit, the budget says "In addition to these Medicaid costs, 
tobacco-related health problems have cost Medicare and other Federal programs billions of dollars each 
year. To recover these losses, the Department of Justice intends to bring suit against the tobacco 
industry, and the budget contains $20 million to pay for necessary legal costs. The Administration will, 
propose that recoveries will be used to enhance the security of Medicare for future generations." J 
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WASHINGTON OffiCe 

Russell SanalB Office .Buildillg' 
Fir"~ OI'nd Cansth..n.k:J11 A'Ct'1wa. NE. Room 1G4 

Wa~rngtt:Jn. DC 2oe10 
(202) 224-4024 

El'T\Clil: ~n"tor@rob~..gnv 
hftp:IIroDb.x"Dta.gow 

The President 
The White HOWie 
Washington, D.C, 20500 

Dear Mr. Presideol; 

tinittd ~tatts ~rnatt 
WASHINGTON, DC ~08'~3 

Febnuuy 4, 1999 
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Oemocratic PorICy ComOlinc-c 

I am concerned about the proposal to bring a federal la~suit against the nation's 
tobacco ma.tIUtacturers, When you first announced this approach during the State of the Union, 
I thought such a suit Wght provide a way to bring all of the. artieg to the DC OM . table to 
resol es west surround tobac<xJ production in tlIe lJnired Stares. AB. you 
know, many VlrgiDiaDs rely on tobacco for their livelihood, from manufacturing workers to 
growers to dock work.ets, Beginning with the comprehensive settlement announced Oll June 
20, 1997 and continuing UIItil today, these workers, growers and their families have suffered 
enormous upheaval and uncenalltty. 

I'd like to nucl a way to help alleviate this upheaval and give tbese families some 
certainty, and I've concluded it L~ likely that the lawsuit would cream fnether jnsrahiliry Por 
this reason, 1'd like to urge you JlDt to initiate such a fedw I I ega! action. 

The states successfully sued the tobacco oo~s under various theories of recovery, 
including Medicaid reimbursement, consumer fnwd. and antitrust violations. The federal 
government, apart from asserting seme claim under the Stale's Medicaid recovery, doeS no"t 
appearro have a. ~imilar obvious basis for a suit Tn the t the osition of the Justice 
De~nt een that the federal ermnent does not have the authori to sue 
manufdctun:n; 0.' a 1cgaJ. product such as tobacco. This pOSltioh, I UDdcrstand, was bll.Sed on Ii 
lengthy internal memorandum produced several years ago. I understand further from an article 
in the New Yorlc T'unes on January 21, 1999, that another memorandum was prepared by 
outside counsel that reaches the opJlMite conclU8ion and asserts ilial the federal government 
does have a right to sue. Having a copy of these two documents would assist me in 
underslanding c1Cactly what caused the JUl\tice Department to reverse its original position. 

\ ,. In the hope of avoiding this fcderallitigatioo.. 1 would like to request copies of these 
(WO documents as llOon as possible, 

::iI""c.Ofr_1 

Th, nnfAlnSL Sui .. 3111 
11'11 wltM.in ~ 
lhtwnanoI."I'oZR111 .......... , --DMftIillt ... T-.,.~,g;o 

9OI~*Ori.... 
Noqf"JI, VA iI2S1O 
I'ml +llo4'I:tot 

Sincerely, 

Charles S. Robb 

Am QIIWI'OI ... a.u"'''V 
mGMaIIlro­
~Y"'M""~ .. ""...". 

11.. a.. • T. &MIr: a.aJ6ng 
:!'UlPkaswa..sw.:Itu..iI.uP 
ae-u. VA l1dI11 

"""....-
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tI Cynthia A. Rice 01115/9912:34:08 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Laura Emmett/WHO/EOP 

cc: J. Eric Gould/OPO/EOP 
Subject: Medicare tobacco related costs 

Bruce you asked yesterday if we have an estimate of Medicare tobacco-related costs. 

If we need to use a number we and OMB (Mendelson) are comfortable using "tens of billions of 
dollars a year." 

Here's why: 

(1) The best estimate we have is that tobacco-related health problems cost Medicare $10 billion in 
1~ This estimate was published in CIJC's Morbidity and Mortality Weekly Report in 1994, and 
was cited by CBO in its April 1998 report on the proposed tobacco settlement. 

(2) CDC and OMS both think this estimate is conservative. Besides, we don't want to pre-judge 
whata suit may ask for once estimates are updated. Thus, we'd propose to be general. 
Mendelson particularly made the point that OMB wouldn't sign off on using a particular number but 
would be ok with "tens of billions of dollars." Currently Ql!r b'ldget Medicare paragraph says 
"billions of dollars each year." -I Estimates of total tobacco-related health costs (federal, state, private) range from $45 to $75 billion 

~year. 

,.,Mr 



I 
I 

C::n..o..L. ....... 

\<.. ........ -~ 

~ ""'--~.!. 
'\J"I.I~Ll 
wt\.-..~ 

f- - - - - - - - --L f::~'L~ J.r<-_~u--- ~~ ~ \ 

. 1 

lAt.( !' iii\.{ J "-'-'- v.. vv-"" ~I ? 
l ~ h, ( l."'-". M ki ZI. JL.J 

- aJ~..j'1 - .I «;J .. J."> 

~ ~VL-,.u> ~I UA? 

- C \..'-'~ \,... ~ CV\. V'-

-~0vV- ~i-tL-
rl~ -2-o?-r 

(~~ D'-.A-) 

7""1l!j1l, t; I • 

J~~+ <>IM..-l'~~ 
'" () "i !<tAw.. t" u oK... • 



{j Cynthia A. Rice 01/26/9910:21:16 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Laura EmmettIWHO/EOP 

cc: 
Subject: Bruce you asked for the budget language on the Medicare lawsuit $ $ 

The budget says: 

"In addition to these Medicaid costs, tobacco-related health problems have cost the Medicare 
program billions of dollars each year. To recover these losses, the U.S. Department of Justice 
intends to bring suit against the tobacco industry, and the 2000 budget contains $20 million to pay 
for necessary legal costs. The Administration will propose that all recoveries will be used to 
preserve and protect Medicare for future generations." 
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DEPARTMENT OF JUSTICE FACI SHEET 
Developing a Plan to Take the Tobacco Industry to Court ••. 

What is the Justice Department Doing •.. 

• 

• 

• 

~ c.-r€ .... 4-;N-
The Justice Department 1m ~atwil a'task force to develop a plan to bring the tobacco 
industry to court to recover federal expenditures caused by tobacco use. 

The task force is assessing the various legal theories to determine which would be most 
effective to recover federal funds paid out as a result of tobacco-related illnesses. 

Theories under which the United States has the authority to pursue recovery for those 
who injure recipients of the fedem! health care benefits include, but are not limited to: 

Medical Care Recovery Act, 42 U.S.C. 2651-53, which permits recovery from 
those who commit a tort that causes the federal government to payout health care 
benefits, and 

Medicare Secondary Payer Act, 42 U.s.C. 1395y(b), which permits the United 
States to recover from those responsible to pay, under appropriate circumstances, 
for i..qjury done to recipients of Medicare. 

What is the relationship to state settlements •.. 

• The Justice Department's efforts do not include seeking funds collected by the states 
through settlements with the indnstry. The states recovered money expended under the 
Medicaid program. The Justice Department is developing plans to recover funds 
expended under other federal programs, where the fedem! government pays directly. 

• The amount ofmone), paid out by the federal government under various programs is even 
larger than that paid out by the states through the Medicaid program. As has long been 
recogni7.ed with respect to the success lawsuits brought by the states, the tobacco 
in!iustry's potential liability for government provided health care is unprecedented. 

• The United States provides health care benefits furough a wide varitety of programs, 
including Medicare, Veterans' benefits, benefits to members of the armed services, 
CHAMPUS, the Federal Employee Health Benefits program, and the Indian Health 
Services. The task force will look. at all of these programs. 

Who will serve on the task force ... 

• The task force will be led by the Civil Division with Deputy Assistant Attorneys General 
Philip Bartz and Donald Remy supervising. The Department has already begun to pull 
the task force together drawing up on the resources of the civil division, as well as other 
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As everyone knows, our children are targets of a massive media campaign to hook them 
on cigarettes. I ask this Congress to resist the tobacco lobby. Together, let's reaffum the FDA's 
authority to protect children from tobacco, hold the tobacco companies accountable, and protect 
tobacco farmers. 

Smoking has cost taxpayers hundreds of billions of dollars under Medicare and other 
programs. The states are right: taxpayers shoUldn't pay for the costs of lung cancer, emphysema 
and other smoking-related illnesses -- the tobacco companies should. Tonight, I am announcing 
that Justice Department is preparing a litigation plan to take the tobacco companies to court. And 
with the funds we recover, we should strengthen Medicare. If we act in these areas -- minimum 
wage, family leave, child care, health care and the safety of our children -- we will begin to meet 
our generation's historic responsibility to strengthen our families for the 21st Century. 

A 21st CENTURY ECONOMY 

Today, America is the most dynamic, competitive, job creating economy in history. 

But we can do even better -- in building a 21st Century economy for.\ill Americans. 

Today's income gap is largely a skills gap. Last year, Congress passed a law enabling 
workers to get a skills grant to choose the training they need. This year, I recommend a five year. 
commitment in this new system so that we can provide that training for all Americans who lose 
their jobs, and rapid response teams to help towns where factories have closed. And I ask for a 
dramatic increase in federal support for adult literacy, so we can mount a national campaign 
aimed at millions of working people who read at less than a fifth grade level. 

In the past six years, we have cut the welfare rolls nearly in half. Two years ago, from 
this podium, I asked five companies to lead a national effort to hire people off welfare. 
Tonight, our Welfare to Work Partnership includes 10,000 companies who have hired hundreds 
of thousands of people. Our balanced budget will help another 200,000 people move to the 
dignity and pride of work. 

We must bring the spark of private enterprise to every community in America -- to 
inner cities and remote rural areas -- with more support for community development banks, 
empowerment zones and 100,000 vouchers for affordable housing. 

And I ask Congress to support our bold plan to help businesses raise up to $15 billion of 
private sector capital to bring jobs and oportunity to our inner cities and rural areas -- with tax 
credits and loan guarantees, including new American Private Investment Companies modeled 
on our Overseas Private Investment Corporation. Our greatest untapped markets are not 
overseas -- they are right here at home . 
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A surprise, embargoed until the President says it. 
On background, admin official-- you can't use it till the President says it, and you can't call 
anyone for reaction until Be says it around 9:40 

Tonight, the President will announce that the Justice Dept is preparing a litigation plan to take 
the tobacco companies to court. 

He'll say that smoking has cost taxpayers hundreds of billions of dollars under Medicare and 
other programs, and that taxpayers shouldn't have to pay for the costs of lung cancer, 
emphasyma, and other smoking-related illnesses -- the tobacco companies should. He'll also 
say that we should strengthen Medicare with funds we recover. 

The Administration has been reviewing this matter since the collapse of the tobacco hill. The 
tobacco industry's potential liability for government-provided health care is unprecedented, and 
the Dept has now determined that the federal govt has viable grounds for recovery. 

The Dept is launching a task force to develop a lawsuit. 
The Dept will be committing significant resources to this effort. 

I'm not going to discuss the Dept's litigation strategy. (what claims, what theories, what courts) 
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01/18/99 17:49 FAX 2023059687 OFFICE OF ATTY GENERAL 

Ie\" . '" 'I - MIA.;,,,........ """,' r 
\ '" 

Tobacco Q&A 

What exactly did the President announce in the State of the Union address? 

The President announced that the Department is developing a plan to bring the 
tobacco industry to court to recover federal expenditures caused by tobacco use. 
Tobacco-related illnesses cost the taxpayers over $ _ billion per year. This is an 
unprecedented potential liability and the Department believes that there are viable 
groun4§ on which to seek recovery. 

What does the President's announcement actually mean? 

After reviewing the relevant facts and law, the Department has determined that 
there are a number of appropriate bases on which to recover from the tobacco 
industry for federal health care expenditures. We are nOW committing additional 
resources and increasing our efforts to prepare a plan to bring law suits, where 
appropriate. 

Hasn't the Department heen looking at this for a while? 

The Department has looked at these issues at different times in the past and has 
been actively reviewing the factual and legal issues since the failure of 
comprehensive tobacco legislation in the last Congress. 

What has changed now? 

The Department is forming a task force to prepare to litigate to recover these costs. 
This task force will make decisions on the scope and types of cases that we will 
pursue. 

Has the Department defmitely decided to sue? 

'Ie<;Pinal decisions about when and where to file the lawsuit or suits will be made after 
the task force completes its assessment, but at this time the Department believes 
that there are viable grounds for recovery under federal law. 

Could the task force ultimately decide not to file litigation? 

I don't want to tie the task force's hands, but we believe that there are viable 
grounds for recovery under current law. 

On what theories will the United States hase its recovery? 

The task force will, of course, make decisions about appropriate theories to pursue. 
There is no question, however, that the United States has the authority to pursue 
recovery for those who injure recipients of federal health care benefits under the . 
Medical Care Recovery Act, 42 U.S.C. §§ 2651-53, which permits recovery from 
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those who commit a tort that causes the federal government to payout health care 
benefits, and the Medicare Secondary Payer Act, 42 U.S.C. § 1395y(b), which 
permits the United States to recover from those responsible to pay, under 
appropriate circumstances, for injury done to recipients of Medicare. [We will not 
comment further on potential theories at this time.] 

Will the United States take the same approach as the States? 

We have extensively reviewed the theories pursued by the States and may pursue 
some of the same theories, but federal law provides other avenues for recovery as 
well. The task force will assess all available theories and develop the most 
effective litigation plan. 

It has been suggested thut tbe federal government could only pursue recovery oue 
smoker at a time. Does thc Department agree with tbis assessment? 
Wouldn't this make a recovery burdensome and inefficient? 

As I indicated, the task force will review and decide such questions prior to filing 
any suit. 

WhenlWhere will these lawsuits be filed? 

These decisions will be made by the task force, but they will be working to bring 
appropriate suits as soon as possible. 

Who will serve on the task force? 

The task force will be run out of the Department's Civil Division, but will draw on 
other Department components as well. 

Who will head the task force? 

The Civil Division will head the task force with DAAGs Phil Bartz and Donald 
Remy supervising. We have already begun to pull the task force together. 

Will the task for(e be lo(ated in the same place? 

Yes. We have located office space and are working out the details. 

Will you hire outside attorneys, like David Boies in the Microsoft case? 

It is a possibility. There are a munber of attorneys with significant experience 
litigating against the tobacco industry who could be a valuable part of this team. 

Will the Department pay outside attorneys on a contingent fee basis? 

-2-
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No. 

The litigation will be a major undertaking. Docs the Department currently have the 
resources that it needs to pursue this litigation? 

The Department ""ill be working with existing resources this year, but will seek ../J 
additional resources in FY2000 [Can we say this?]. I Y.> 

Will the Department build on evidence compiled by the states in bringing their 
litigation - for example, the evidence uncovered by Minnesota demonstrating 
that the tobacco compauies worked together for years to hide the dangers 
associated with tobacco use? 

Yes. As a result 0 f the State lawsuits, there are millions of pages of documents that 
have been made public. These documents demonstrate that the tobacco companies 
have targeted children and hidden the addictive and dangerous nature of their 
product. The task force thus will build on this effort in developing its suits. 

What programs will the Department seek recovery for? 

The United States provides health care benefits through a wide variety of programs, 
including Medicare, Veterans' benefits, benefits to members of the armed services, 
CHAMPUS, the Federal Employee Health Benefits program, and the Indian Health 
Service. The task force will look at all of these programs. 

Hasn't the tobacco industry paid enough? $200 billion to the states? 

The states were recovering money expended under the Medicaid program. The 
President's announcement relates to a plan to recover funds expended un~other 
federal programs, where the federal government pays directly for directl.Y. The 
amount of money paid out by the federal government undel vanous pro is 
even larger than that paid out by the states through the Medicaid programs. 

Will the Department sue the states to recover its share of Medicaid donars? 

The President's announcement had nothing to do with the state settlement and the 
task force will not be involved in recovery of Medicaid dollars. Those decisions are 
to be made in the first instance by HHS. 

Why did the President and not the Attorney Genel;"al announce this initiative? 

This is an unprecedented liability that we believe is owed to the United State 
treasury and is a enormous commitment of reSOurces. It is thus a matter significant 
enough to warrant a Presidential announcement. 

-3-
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Isn't this a violation of Department of Justice policy? 

No. We are announcing the formation of a task force to review these issues. The 
fact that the President chose to announce this simply underscores the importance of 
our effort and the massive potential liability that is owed to the federal government. 

Isn't it odd to announce a plan to bring lawsuits before actually bringing them? Isn't 
this unfair to the tobacco companies? 

It may be unusual, but, as has long been recognized with respect to the lawsuits 
brought by the stales, the tobacco industry's potential liability for government 

. provided health care is unprecedented. Any effort to recover this money is similarly 
unprecedented. [In addition to its significance, we needed to announce our intention 
because we will be seeking additional funding from Congress for FY2000 as the (? \f-
task force continues its efforts]. 

Aren't you concerned that this task force will be viewed as a political move? 

Politics has nothing to do with the formation ofthe task force. The Department 
believes that there are viable theories on which to recover a massive amount of 
money owed to the federal treasury. The states have already settled their claims 
with the tobacco industry for approximately $200 billion dollars. The federal 
government has paid out many times that amount over the last 40 years in medical 
care arising out of tobacco use. 

Isn't this just extortion? Isn't the administration just trying to force the tobacco 
industry back to the bargaining table in Congress? 

No. We are basing the formation of the task force on our review of the facts and 
law, not on anything else. The Department believes that there are viable theories on 
which to recover a massive amount of money owed to the federal treasury. That the 
tobacco industry has already settled similar claims against the states for 
approximately $200 billion dollars should demonstrate the appropriateness of this 
course of action. 
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Tobacco Q&A 
January 20, 1999 

Q: What did the President announce last night? 
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A: The President announced that the Justice Department is preparing a litigation plan to take 
the tobacco companies to court for smoking-related federal health care costs. The Justice 
Department, after studying this matter for several months. has determined that the tobacco 
companies' potential liability is massive and that there are appropriate bases for recovery, 
and the Justice Department is putting together a task force to make decisions on the best 
way to bring litigation. 

Q: What claims will the suit assert? What damages will it seek? Will there be more 
than one suit? 

A: These are matters for the Justice Department's task force to determine. The Justice 
Department has noted two possible theories on which to proceed: the Medical Care 
Recovery Act and the Medicare Secondary Payer Act. And possible costs to be recovered 
include those under Medicare, the Federal Employee Health Benefits program, military 
and veterans benefits, and the Indian Health Service. But these are all matters that will be 
evaluated and decided on by the Task Force, and in general we will not be discussing our 
litigation strategy in public. 

Q: When will the suit be brought? 

A: This is a matter for the Justice Department's task force to determine. Litigation will be 
brought when the Justice Department is fully prepared to do so. 

Q: Hasn't the Justice Department been looking at this for a long time? Why did it 
suddenly reach this decision? 

A: The Justice Department has been reviewing this matter since the collapse of tobacco 
legislation last summer. After careful consideration, the Justice Department concluded 
that there were viable grounds to recover tobacco-related health care costs from the 
compames. 

Q: Did the President direct the Attorney General to bring this suit? 

A: No. The Justice Department made this decision, based on its analysis of the relevant legal 
questions. The President of course supports the Attorney General's determination. 

Q: Did the White House talk to the Justice Department about bringing the suit? 



A: The Justice Department did keep the White House apprised of its analysis, and White 
House lawyers asked questions and offered views as appropriate. It was always clear that 
any decision to proceed with tobacco litigation would be made by the Attorney General. 

Q: But did the White House lawyers try to persuade the Justice Department to bring 
the suit? 

A: All the lawyers -- both from the Justice Department and from the White House -- were 
trying to understand and analyze the issues involved as completely as possible. The White 
House lawyers always understood that this would be the Attorney General's decision. 

Q: Who will be handling this litigation in the Justice Department? 

A: The litigation will be run out of the civil division, although other units of the Justice 
Department may also playa role in particular aspects of the litigation. 

Q: How does this litigation relate to the federal government's claim for recoupment of a 
portion of the states' settlement money? 

A: There is no connection at all between the two things. The task force will be evaluating 
claims against the tobacco companies, IlQ1 the states. Issues concerning recoupment of the 
state settlements are entirely separate and distinct. 

Q: Why is the President suing the tobacco companies .an.!!. asking for a tax increase to 
reimburse the federal government for the costs of tobacco-related disease. Isn't this 
double-dipping? 

A: First, the tax increase will reimburse the government only for the non-Medicare costs of 
tobacco-related disease in the future. It would not reimburse the government for 
Medicare costs or for ll!!J: past costs. Second and more important, these are different and 
independent actions. The Justice Department made a legal decision to proceed against the 
tobacco companies on the basis of its analysis of the companies' potential liability. By 
contrast, the decision to seek a tax increase was a public health decision made by the 
White House. 
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DRAFT 

Honorable Frank W. Hunger 
Assistant Attorney General 
Civil Division 
U. S. Department of Justice 
Washington, D.C. 20530 

Dear Mr. Hunger: 

r 
n' , 

The Federal Employees Health Benefits (FEHB) Program is the largest employer 
sponsored health benefits system in the country. The Program provides health insurance to active 
Federal employees and their dependents as well as Federal annuitants and their survivors. The 
V.S. Office of Personnel Management (OPM) manages the FEHB Program, through contracts 
with over 350 health benefits plans. OPM also administers the Employees Health Benefits Trust 
Fund (Fund;), under 5 V.S.C. §8909 which is used to make payments to approved health benefits 
plans and to pay for administrative expenses to administer the FEHB Program. 

OP~ is mandated to administer the FEHB program in an efficient and economical 
manner. In times of rapidly increasing medical co~ts to employers, OPM takes very seriously its 
obligation to offer the Federal workforce comprehensive medical coverage at the lowest possible 
costs. As F~deral employees and the Government share in the costs of the health insurance 
pro ... ided by the FEHB Program, cost containment is a primary component ofOPM's 
managemerit responsibilities. 

In tl).at regard, we have noted with great interest the number oflawsuits recently brought 
by state go*ernments as well as health plans themselves, against the tobacco industry, in an 
attempt to recoup the dollars expended for tobacco-related illnesses. As the nation's largest 
employer ~d provider of employee health benefits, we seek the advice of the Department of 

(Justice as to whether the FEHB Program might similarly seek to recover the dollars that have 
t been expended in the FEHB Program for tobacco-related illness. . 

We ,have been advised by at least one large health plan that it will attempt to seek such 
recovery for its lines of business involving private sector employers. Although we have been 
advised that specific plan will not seek recovery on behalf of the FEHB Program, we would be 
greatly contemed abour the FEHB Program becoming involved in such litigation by other plans 
or other litigants. Thjs is because nor all oCthe many plans that cOntract with OPM in the FEHB 
Program are apparently planning such litigation, and we would not want any ultimate recovery to 
benefit only some of the FEHB plans. Further, we do not believe it is jn the best interests of the 
FEHB Program to have the issue of recovery dependent on litigation brought in various coutts, 

;::>i?l0-l )CCCOCbC nl 
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on behalf of various plans, ,,'ith potentially inconsistent theories of recovery. Therefore, we 
bring to your attention the question of whether the Federal Government, through the Department 
of Justice, should consider its own litigation on behalf of the FEliB Program. 

We would appreciate the opportunity to discuss with the Department of Justice such 
litigation. Our health benefits experts in OPM's Retirement and Insurance Service can fully 
explain the process of payments of benefits in the Program, and OPM and the Department of 
Justice could then discuss the various theories that might be applicable to recovering such costs. 
For example, we understand some health plans have pursued litigation in their private sector 
business under general theories of tort liability. In those situations, the relief sought included 
recovery of medical costs paid by the carrier for tobacco-related illness. In the FEHB context, for 
example, the medical costs paid by the FEHB health plan for the treatment of an enrollee's 
cancer, where the illness can be shown to be proximately caused by use of tobacco, would be 
recovered by OPM on behalf of the Program. The FEHB recovery would be in the nature of a 
typical subrogation recovery, the proceeds of which would be returned to the Fund. While in the 
usual subrogation context, the enrollee would bring an action to which the health plan would 
subrogate, we believe that an action on behalf pfthc entire FEHB program could be more 
effective and efficient. . 

A variation of this theory could be for the recovery of the difference in the amount of 
FEHB premiums that were paid to the health plans and the amount of premiums that would have 
been owed had the health plans not expended the monies needed to pay for tobacco related 
medical treatment. Pursuant to statute, the rates charged by FEHB health plans must reflect the 
co~ of benefits provided. 5 U.S.C. § 8902(1). These increased health benefits liabilities have had 
a direct impact on the Fund, through which premium dollars are used to pay FEHB costs. There 
is a real cost to the Government as the majority of the premium dollars are contributed by the 
Governmerit, with the remainder contributed by the individual Federal employee enrollee. 

As the managers of the FEHB Program and the Fund, OPM believes that it has a duty to 
seek out and attempt to recover funds that would reduce the cost of medical insurance for the 
Federal workforce. We recognize that litigation of this type is a major undertaJdng, with certainly 
no guarantee of success. However, we believe it would be productive to further explore the 
Department of Justice's views on whether such litigation is possible and whether it might 
~mport with similar litigation on behalf of other Federal providers of medical treatment or 
Insurance. 
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We would appreciate the opportunity to further discuss this matter. I would look forward 
to meeting with you or members of your staff to more fuJI)' review this issue. I can be reached at 
202606-1700. 

'. : 

nl 

Very truly yours, 

Lorraine Lewis 
General Counsel 
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BRIEFING REGARDING A POTENTIAL FEDER-\L LA WSUIT 

TO RECOVER SMOKING-RELATED HEALTHCARE COSTS 

• Desirability of Bringing Suit. The desirable goal of recovering federal healthcare costs 
associated with tobacco must be grounded on a plausibly winning legal theory of 
recovery, The Department has examined possible legal theories in this regard extensively 
over the past three years. During this period, we also have successfully defended FDA's 
authority to regulate tobacco products. In addition, it has been publicly disclosed that we 
are conducting a criminal investigation involving the tobacco industry. We are also 
willing to challenge the tobacco companies to recover healthcare costs jf we have a 
credible basis to do so. 

• State Attorney Generals' Approaches are n'ot Workable for the United States. 
Private plaintiff attorneys who have represented some of the states and other ATLA 
lawyers have recently suggested that the United States could sue to recover its healthcare 
costs based on equitable common-law theories or, alternatively, the Medical Care 
Recovery Act C'MCRA"). Their suggestions, while well-intended, cannot overcome the 
legal hurdles faced by the federal government in bringing a Medicare recovery suit. 
Indeed, the alternative approaches vividly highlight the weaknesses in each alternative. 

o Unlike the states, the United States cannot sue to recover its healthcare damages 
absent statutory authority. United States v. Standard Oil Co., 332 U.S. 301 
(1947). Bound by Supreme Court precedent, the United States does not have 
the necessary statutory authority to sue for damages to the federal fisc. 

o In general, the success of the states' lawsuits has not stemmed from their 
common law claims. Several state courts and two federal courts have recently 
dismissed common law claims because the types of healthcare damages sought 
are too remote from the industry's wrongful conduct to have been caused by the 
manufacturers' conduct. 

o MCRA, the one federal statute that explicitly authorizes a right of recovery for 
federal healthcare costs, is designed for the United States to sue for health care 
furnished to a single individual; it does not authorize aggregation of claims. 

o Regarding the Medicaid program, the United States' only remedy is to collect 
from the states which have pursued claims against the tobacco manufacturers. 

I 

• Pr~emption Issues. Any action alleging - whether implicitly or explicitly - that the 
tobacco companies failed to warn consumers as to the safety and health affects of 
tobacco products would likely be preempted by the Federal Cigarette Labeling and 
Advertising Act and the Smokeless Tobacco Act. 

• Feasibility Challenges. Unless the United States can aggregate potential claims, 



.' , 

bringing individual claims for the tens of millions of beneficiaries i~ an insunnountable 
obstacle. The trend in federal law dIsfavors aggregauon of claims 10 mass tort actions, 
particularly tobacco actions. 'See e. g., CaSiano,. el al. v. American Tobacco Co., 84 
F.3d 734 (5th Cir.1996). Even wllh an aggregation approach, Il WIll sllll be necessary 
for us to assemble this evidence and the Department of Health and Human Services has 
estimated that the undertaking would, in the best of circumstances, take well over 12 
months. 

• Legislative Authorization is Needed and Should be Pursued. Aware of these legal 
hurdles, we drafted a bill for Senator Graham that would give us authority to sue the 
tobacco manufacturers. To date, no effort has been made to enact this bill. This bill 
also would lessen the proof problems by pennitting use of statistical data, creating a 
presumption on causation, eliminating certain affIrmative defenses, and requiring a jury 
instruction that nicotine is addictive. Because the precise amount of the costs incurred 
by the federal government for smoking-related illnesses is difficult to ascertain, proving 
damages still would be very challenging even with this bill. 

• An Unsuccessful Federal Lawsuit Would Seriously Undermine the Public Health 
Strategy Against Tobacco Use. Civil litigation brought by the United States to 
recover healthcare costs would be a serious mistake - for the government and for the 
public health. With no real chance of success, we would be committing ourselves to 
the largest, most complex affirmative lawsuit ever filed by the United States. The 
tobacco lawyers know the weaknesses in our legal theories and evidence. The tobacco 
companies would be fighting for their very existence and would have every incentive to 
defend these suits vigorously. Settlements short of trial - as have occurred in the 
some state cases - would be very unlikely. 

• 

o If the industry successfully defeated a federal lawsuit, the overall campaign 
against the use of tobacco would suffer a devastating setback. Litigation success 
against the United States would appear to absolve the tobacco companies of their 
prior bad conduct. An unsuccessful litigation effort to recover healthcare costs 
would also be utilized to defeat oUf legislative efforts. 

Conclusion: The consequences of an ill-fated federal lawsuit are all negative. The loss 
of that federal law suit could adversely affect the efforts to reduce youth tobacco use 
and any chance of a comprehensive legislative solution. Lacking a viable legal theory, 
the United States should not iniIiate litigation against the tobacco industry to recover 
healthcare costs stemming from tobacco use. Our efforts should be directed toward , -
enactment of the Graham legislation. 

2 
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(C) Third-pany beneficiary srams United StBtI!S 
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altemaliYefor compe;w>atiOllfor ; 1hmugh tDrt Or other a_atable liability) asyswn t-;q<"';L. ~ 7 
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enlityresrxms"ble furthc ~t or e ofmedical~Dses or los:tpay; or (2) if 
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Ron Klain @ OVP 
10/01/98 02:09:28 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: 
Subject: Tobacco Memo 

A few things: 

1. I think we should make clear that our terms will be as tough as they were on McCain. We are 
going to have a very high bar. 

2. Also, we should provide for inclusion/consultation of the anti-tobacco forces, esp. Koop/Kessler. 
The last thing we need right now is these folks saying we are selling out on this issue. If they blast 
us, we lose. We need to get them on board. 
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'~Y.'f!_'" Bruce N. Reed 
, .... , ... (i:". 10/01/9803:15:38 PM 
r , 
Record Type: Record 

To: Ron Klain/OVP @ OVP 

cc: Elena Kagan/OPO/EOP 
Subject: Re: Tobacco Memo Ifg) 

I called you to say' we weren't going to send the memo into the President for the next few weeks, 
just to make sure nobody thinks we're rushing into discussions with the tobacco companies. 

When the time comes, of course we should hold out for a good deal. But the McCain bill is an 
unfair standard for discussions over the Medicare claim. It doesn't do anybody any good to assume 
that we can get $516 billion for settling a suit the Justice Dept. refuses to bring. 

We'll reach out to Waxman, Conrad, and the public health community as we try to figure out a 
legislative and budget strategy for next year. 
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THE WHITE HOUSE 

WASHINGTON 

September 30, 1998 

MEMORANDUM FOR THE PRESIDENT AND VICE PRESIDENT 

FROM: 

SUBJECT: 

Bruce Reed 
Elena Kagan 

Federal Tobacco Claims 

Over the last few months, we and Bruce Lindsey have had many conversations with 
Department of Justice attorneys regarding the feasibility of bringing suit against the tobacco 
companies for Medicare and other losses stemming from the use of tobacco products. We also 
have asked DOJ lawyers to consult with a number of law professors and trial attorneys who have 
considered the viability of a lawsuit. 

The Department now has concluded that it should not bring suit against the companies. 
Almost everyone at DOJ agrees that such a suit could be brought consistent with Rule II (i&, 
with minimum professional standards). Most DOJ lawyers also acknowledge that given the size 
of the claim and other factors, the companies might well choose to settle the suit (as they are 
settling state claims) for a substantial sum of money plus public health concessions. DOJ 
attorneys believe, however, that they should not bring suit unless they would stand a reasonable 
prospect of actually winning the suit at trial and on appeal (i&., putting aside all settlement 
possibilities). The attorneys have concluded that under existing law governing Medicare and 
other potential federal claims, they cannot meet this standard. The lawyers principally argue that 
current law precludes the federal government from aggregating (i.&., bringing in a single suit) 
claims for each Medicare beneficiary'S tobacco-related health care costs. 

At the same time, most DOJ attorneys appear amenable to settling federal claims against 
the tobacco companies without bringing a prior lawsuit. (The lawyers reason that although they 
cannot bring suit against the companies for want of an effective aggregation device, they do in 
fact have millions of individual claims against the companies, which they could settle all at 
once.) Under this approach, the government would enter into negotiations with the tobacco 
companies to resolve potential federal claims; if an agreement were reached, the parties would 
file in court a settlement agreement and proposed consent decree, which would release federal 
claims against the tobacco companies in exchange for some combination of monetary damages 
and injunctive relief. No legislation would be necessary. 

We have some reason to believe that the companies -- at least Philip Morris and Lorillard 
-- would have an interest in entering into this kind of negotiation in the wake of a settlement with 
the states (which, as you know, is rumored to be in the offing). The principal outside counsel for 
Philip Morris (Meyer Koplow) recently suggested to Elena that his client wants to resolve ;ill 



" . 

government claims against it, including potential claims by the federal government. He implied 
that a potential settlement a,ireement could include money, FDA jurisdiction, and marketing 
restrictions. 

The prospects of actually reaching a good agreement with the companies are uncertain. 

2 

We kTIow that the companies want to rid themselves of potential government litigation, primarily 
so, they can spin off non-tobacco assets. But without an actual suit against the companies, we 
would have relatively little leverage in negotiations. Moreover, we could encounter serious legal 
difficulties in trying to achieve some of our objectives -- particularly, an assurance of FDA 
jurisdiction -- through a non-legislated settlement. 

We believe the Administration should attempt to engage the companies in such a 
negotiation, but we wanted your approval first. There is always some risk that Democrats will 
fret that we are letting the companies off too easily. However, they will be reassured somewhat 
by the Justice Department's involvement in these negotiations -- and the only relief the 
companies can get out of these talks is from a suit we have not brought. The advantage of 
entering into negotiation is that we might be able to get something done on tobacco without 
Congress -- and ifnot, we could lay the groundwork for legislative action next year. 

Approve: 'Disapprove: ___ _ Let's Discuss: 

PRESERVATION PHOTOCOPY 
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THE ARGUMENT FOR A FEDERAL LAWSUIT 
TO RECOVER TOBACCO-RELATED HEALlli CARE COSTS 

IntroductiQn 

Various arguments have been made that the federal government is powerless, 

absent new legislation, to seek judicial redress for tortious exploitations of its health care 
I , 

programs. The chief arguments advanced, are that the United States Supreme e'ourt, in 

its 1947 decision in United States vs. Standard Oil, iDfm, forbad such a suit at common law 

by the federal government, and that the current congressional authorization under the 

Federal Medical Care Recovery Act is deficient because it does not plainly create such a 

right of aelion. 

This memorandum addresses these and other arguments: 

Standard Oil; Wbat did the Coyrt really hold? 

The federal government's initial effort to recover medical expenditures from third 

parties who tortiously injured its charges was rebuffed by the Supreme Court in United 

States ya Standard Oil. 332 U.S 301 {1947}. Standard Oil involved a car wreck in which 

a serviceman was injured, and the government sued the other driver for the costs of the 

serviceman's medical care. The government's claim was described by the Supreme Court 

as one for "tortious interference by a third person with the relation between the 

Government and the soldier" In declining to sanction the suit, the Court held that the 

executive branch could not create °a new liability in the nature of a tort" as a tool of federal 

fiscal policy. Any new liability, held the Court, must be created instead by Congress. 

However, in declining to impose liability for a 'new· tort, the Court noted that congressional 

aelion was unnecessary to create a judicial remedy for traditional tortious acts committed 
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against the government. 332 U.S. at 316 Fn. 22. 

The proposed federal claims against Tobacco for increased governmental health 

costs of medical care are similar enough to the government's claims in Standard Ojl that 

many courts might feel bound by that decision. The questions thus arise: (I) has Congress 

created a relevent right of action since Standard Ojl, andlor (ii), are the facts that would 
/ 

give rise to Tobacco's liability here sufficiently different from those of Standard eil so as 

to fall under its exception allowing traditional tort remedies? 

Congress created the necessary right of action in the Federal Medical Care 

Recovery ct ("FMCRAj. FMCRA was enacted in 1962, and has been amended twice. 

The operative language from the FMCRA is: 

In any case in which the United States is authorized or required by law 
to furnish or pay for hospital, medical, surgical, or dental care and 
treatment...lo a person who is injured or suffers a disease, after the effective 
date of this Act, under circumstances creating a tort liability upon some third " .. " ... ,\ .... ~ l" ..sl.""" 
person ... to pay damages therefore, the United Stales shail have a right to 
recover (independent of the rights of the injured or diseased person) from 
said third person, or that person's insurer, the reasonable value of the care 
and treatment so furnished, to be fumished, paid for, .or to be paid for and 
shall, as to this right be subrogated to any right or claim that the injured or 
diseased person ... has against such third person ... (Parenthesis in original.) 

The parenthetical phrase that the government's claims are "independent of the 

rights of the injurecl or diseased person" was added by amendment in 1996, but no case 

to dale has interpreted its import. This amendment was literally ·stuck in" among technical 

amendments In an armed services appropriation measure, such that there Is no meaningful 

legislative history. Pub. L. 104.201. Previous amendments have been construed. 

however, to give the government a direc! claim and not merely one as a subrogee of the 

victim. United Stales y. Merrigan, 389 F.2d 21 (3d. Cir. 1968), is perhaps the best case 

2 
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for imposing liability on Tobacco under the FMCRA: 

Subsection (a) of the Medical Care Recovery Act unmistakably confers on 
the government what the congressional reports describe as an "independent 
right of recovery" from the tortfeasor of the reasonable value of the care and 
treatment It furnishes to the injured person. What is involved here is the 
construction of the Act's remedial or procedural provisions. These are not 
be construed strictly against the government, but rather in aid of the 
substantive right which the statute has created. Congress did not intend to 
limit the primary right of recovery in specifying the right of subrogation in aid .' 
of it. (Footnotes omitted; citation omitted.) / 

389 F.2d at 23-24. 

The Merrigan decision is particula~1y compelling in light of the fact that the 

govemment's action there was not commenced until after the victim's own suit had gone 

to final judgment. Thus, even substantive defenses against the victim, like C§~, were 

held not to bar an independent federal suit. See also Unjted States vs. Therlague, 674 F. 

Supp. 395, 400 (D. Ma. 1987) ("The govemment's right of action under the MCRA in this 

case Is independent of Theriague's claim. The Court concludes that the defendants may 

not raise the defense of comparative negligence in this case.") 

Despite Merrigan and similar holdings by federal district courts, no case has 

emerged clearly dealing with whether the FMCRA will pemnlt the government to assert the 

type of common law claims that were once prohibited in Standard Ojl. 

The best arguments for an affirmative answer are as follows: 

First, Congress has enacted the FMCRA expressly in response to Standard Oil. 

And while the FMCRA was initially only a subrogation statute, it has consistently been 

amended, so that It now gives the govemment a direct, non-derivative cause of action and 

it has been further amended 10 permit Ihe federal government to circumvent state no-fault 

laws and other impediments 10 federal racovery. Thus, Congress has indicated a strong 

3 
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desire to have the govemment made whole when third parties impair its health care 

programs by tortiously creating added expenditures. The cases unanimously dictate a 

"liberal· construction of the FMCRA in favor of governmental recovery. 

Second, where Congress has clearly indicated a desired policy but has legislated 

in a less than clear or comprehensive manner, the federal courts are free to fashion 
I 

remedies consistent with congressional intent. In Bush V. Lucas, 462 U.S. 367 (,ffi87), a 

case in which common law recovery was denied to a government employee because of 

what was held to be a "comprehensive"legis.lative remedy for First Amendment violations, 

the Supreme Court stated: 

If we were writing on a clear slate, we might answer the question 
whether to supplement the statutory scheme in either of two quite simple 
ways. We might adopt the common-law approacn to the judicial recognition 
of new causes of action and hold that it is the province of the judiciary to 
fashion an adequate remedy for every wrong that can be proved in a case 
over which a court has jurisdiction. Or we might start from the premise that 
federal courts are courts of limited jurisdiction where remedial powers do not 
extend beyond the grant of relief expressly authorized by Congress. 

Que prior cases allbough sometimes emphasizing one approach and 
sometimes the other. have yneqyivocally rei@cted both extrsooes They 
establish our power to grant relief that is not expressly authorized by statute, 
but they remind us that such pewer is to be exercised in the !jght of relevant 
policy determination made by Congress. (Emphasis added.) 

In the absence of such a congressional directive, the federal courts 
must make the kind of remedial determination that is appropriate for a 
common-law tribunal, paying particular heed, however, to any special factors 
counseling hesitation before authorizing a new kind of federal legislation. 
(Footnotes and citations omitted.) 

462 U.S. at 373, 378. 

Although Congress has legislatively manifested its intent to protect the federal fisc 

4 



SENT BY: 8-17-58 4:13PM PLC OfFICE~ 2028874778;# 6/21 

by creating both direct and derivative remedies through the FMCRA, the Act is less than 

comprehensive or clear in addressing a potential liability of this enormity and with such a 

profound impact on federal programs. Thus, it may be argued, under .Eiu.sh and other 

precedent, the courts are free either to fashion new, or to entertain traditional remedies at 

common law to effectuate the congressional policy of making the government whole in 
./ 

instances such as here. See United States vs Haynes, 446 F.2d 907, 908 (5th Cit. 1971) 

("Recuced to fundamentals, the baloic purpose of the Medical Care Expense Recovery Act 

(sic) is to allow the federal government to re~ver from third party wrongdoers the value of 

medical care which is providec to injurec persons.") 

Third, the facts at issue here are different from those in Standard Oil in at least one 

fundamental way: in Standard Oil, the injury for which the government sought recompense 

was caused by the negligence of a driver who injured a serviceman who was treated at 

government expense. Here, the injury for which the government seeks damages was 

caused intentionally by the promotion and sale of a knowingly injurious product to 

consumers, according to documents obtained in discovery in the state cases, the effect of 

this risky business upon governmental health delivery programs was recognized by 

Tobacco no later than 1978. 

Tobacco has perpetuated the modem market for tobacco products by marketing to 

underaged consumers and reinforcing their continued consumption into adulthood by 

controlling nicotine. In essence, Tobacco has maintained its business by acting as an 

enabler; by preying on the immature; by addicting its customers; and by disingenuously 

creating doubt about the health effects of Its products. 

According to public health authorities, tobacco use has had a profound adverse 

5 
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affect on the health of Americans. Such use shortens life by eight years on average; 

causes or contributes to approximately 40 discrete diseases; and results in generalized ill . 

health. More than 400.000 Americans die prematurely every year from tobacco use. 

Approximately 3.000 underage U.S. teenagers start regular smoking every day. Treatment 

of tobacco related diseases costs Americans billions of dollars annually. Approxim.ately 

$20 billion is to the Medicare system alone. 

Do these facts. if true, create a common law right of action in favor of the United 

States? In United States ys SWiman, 167 F.2d 607 (3d Cir. 1948). the Third Circuit 

restated the following general rule: 

The United States can sue those who commit tortious acts which result in 
pecuniary loss to the United States. Thus action may be brought for a 
trespass on Govemment owned land or an injury to chattels owned by the 
United States. We think this line of authorities clearly demonstrates the 
standing of the United States as plaintiff to recover pecuniary loss sustained 
by a tort recognized at the common law. (Footnotes omitted.) 

See also In fe Debs 158 U.S. 564 (1895). 

Respected secondary authorities state the rule even more strongly. as the following 
quotation from CJS demonstrates: 

The United StatBS has power to sue. The government's right to 
maintain an action is inherent in its sovereignty and it is not restricted to 
maintaining actions through the instrumentality of an agent authorized to act 
for it Its right to resort to the courts is not restricted to any particular form of 
action and, in addition to its right to bring law actions. it may sue in equity .... lt 
may bring a suit for inJunction ... (Footnotes omitted.) 

91 C.J.S. Section 175 

From all of the authorities examined, we find no case denying a right of action in the 

United States for established common law tort claims unless Congress has expressly pre­

empted the field. Here. 1$ where Standard Oil is most readily distinguished. Standard Oil 

6 
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did not hold, as some have suggested, that the govemment cannot maintain common law 

claims. Instead, it held that the federal courts could not judicially create a new common 

law liability. See 332 U,S. 301, at 313 (1947)(Federal courts "more modest than State 

courts, particularly in the freedom to create new common law liabilities.") 

l 

Assuming a right of action in the United States, what is the most appropriate legal 

theory? After considering and rejecting the usual tort remedies, we settled on traditional 

claims in equity jurisprudence. Equitable cl~ims more neatly fit the circumstances where 

the conduct of a "legal" but dangerous enterprise unreasonably extemalizes its cosls to the 

public. Equitable claims also have the adventage, if properly brought, of being capable of 

non-jury decision. 

We strongly recommend that the equitable claims of (I) abatement of public 

nuisance; (ii) indemnity; and (iii) restitution be used as the principal vehicle for federal 

recovery. We also recommend seeking injunctive relief to stop marketing to teenagers, as 

the industry was compelled to do in the four settling states. 

Remember, the Supreme Court acknowledged in Standard QjJ that "it has not been 

necessary for Congress to pass statutes imposing civil liability in those situations where it 

has been understood since the days of the common law that the soverign Is protected from 

tortious interference." 332 U,S, at 316 FN.22. It is more than arguable that the instant 

facts create something more akin to the type of traditional common law liability that the 

Standard QjJ Coort said was actionable even without a congressional blessing, 

AG!3REGATION OF CLAIMS AND FEASIBILITY OF PROOF 

An argument has been made that bringing individual claims for millions of Medicare 

7 
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recipients is an insurmountable task, and that recent court decisions disfavor an 

'aggregation" approach. The response is that bringing millions of individual claims is 

insurmountable, but that aggregations through modern econometric methods have been 

sustained in Medicaid actions in Mississippi, Florida, Texas. and Minnesota, only one of 

which state had a special statute permitting statistical proof. The other three states relied 

upon ordinary rules of eVidence. It is only in class actions, where Individual defeRS~~ are ] ~'~\'N7. 
,1....< ...... - \.to 

available, that aggregations have been discouraged. The use of statistical modeling based ..... ~l~ -I.. ~~, 
....u. ... v,..;t,,~~ -

upon published population surveys has been judicially sanctioned in other contexts as well. .. ~ i J CIAA-

"'-\ \~\~~L tl.u~-
See Federal Manual on Scientific Evidence. Federal Judicial Center (1994). IlIA r A.. ~"1.I"n-

'" \ V\.L i" t/",,>CAJ. 
Our experts have already done some preliminary work on Medicare, and have come' \ 

up with very supportable damages computations. 

POLICY CONCERNS 

Arguments have been advanced that with no real chance of success, a federal 

lawsuit against Tobacco would adversely affect efforts to reduce youth smoking and 

chances for comprehensive legislation. This would be true if one concluded that there is 

little chance of success. But such is not the case. 

Such a suit would have no affect on the youth smoking initiatives under the new 

FDA rule. A suit could, however. give the govemment even more remedial powers than 

the Federal Food Drug and Cosmetic Act permits, because common law remedies would 

enable youth-directed marketing practices to be enjoined through the suit as a public 

nuisance, regardless of the FDA rule. 

Given the present state of affairs post·McCain Bill, what chance is there for 

comprehensive legislation without the leverage this suit would create? We know from the 

8 
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successes in the above states that when the industry has to face a trial that puts its 

existence at risk, it has no choice but to compromise, 

CONCLUSION 

A federal suit to recover tobacco-related expenses has more than a reasonable 

chance of success, with or without the FMCRA. The "black letter law" of the Act itself, as 
/ 

amended, plainly expresses a Congressional desire to protect the federal fisG"'and its 

programs from tortious exploitation, The cases have all interpreted the Act liberally in 

furtherance of this congressional purpose" The act clearly satisfies the Standard OJ! 

requirement for a congressional policy to give the govemment redress, 

Even aside from FMCRA, the intentional acts of Tobacco give rise to traditional 

common law causes of action that are withIn the traditional tort exception to the Standard 

QjJ proscription against "new' torts or common law liabilities, 

The evidentiary issues conceming aggregation have been overcome in most of the 

state tobacco suits, and the technology to estimate scientifically the damages to federal 

programs has been demonstrated. 

Is this suit a "lay down"? No, But properly pled and filed in an appropriate forum 

with experienced lawyers it has a better than even chance, It is a chance that Tobacco has 

shown that it will not take, Moreover, It affords perhaps the only opportunity to reverse the 

losses of the past congressional session, 
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STATE OUTCOME 
CAUSE OF ACTION/ 
THEORY 

Texas 

Direct Claim Survives under Texas law, which allows "quasi-sovereign" 
suits; FN expressly distinguishes authority of the United States 
due to Standard Oil 

Civil RICO (federal) Survives with court expressing doubt about the strength of the 
state's case 

Federal Anti trust Dismissed; court held that there was no antitrust standing or 
antitrust injury 

State Antitrust Dismissed; court held that there was no antitrust standing or 
antitrust injury, and that the state could not sue because it was 
not a participant in the market 

State Consumer Dismissed due to lack of nexus between the state's alleged 
Protection injury and the violation and to the fact that the state was not a 

consumer 

Restitution Dismissed because no benefit was conferred on defendants 

Unjust Enrichment Dismissed because no benefit was conferred on defendants 

Public Nuisance Dismissed because there was no claim that there was a misuse 
of real property 

Negligent Performance Dismissed because corporate statements and advertising do not 
of a Voluntary create a special duty 

Undertaken 

Fraud/Misrepresentation Survives; court holds that there may be a set of facts that would 
constitute a material misrepresentation 

Maryland 

Direct Claim Dismissed; court held that subrogation only was permitted 

Restitution Dismissed because there is an adequate remedy at law (through 
subrogation) and the state has not conferred a benefit on 
defendant 

State Consumer Survives; the state statute does not require that plaintiff be a 
Protection consumer 



~ " 

State Antitrust Survives; the state statute pennits suits by third parties that are 
indirectly injured 

Fraud and Deceit Dismissed with leave to amend as a subrogation claim; no 
ruling on the merits 

Breach of Voluntarily Dismissed with leave to amend as a subrogation claim; no 
Assumed Duty ruling on the merits 

Negligent Dismissed with leave to amend as a subrogation claim; no 
Misrepresentation ruling on the merits 

Breach of Express Dismissed with leave to amend as a subrogation claim; no 
Warranty ruling on the merits 

Breach ofImplied Dismissed with leave to amend as a subrogation claim; no 
Warranty ruling on the merits 

Negligence Dismissed with leave to amend as a subrogation claim; no 
ruling on the merits 

Strict Liability Dismissed with leave to amend as a subrogation claim; no 
ruling on the merits 

Conspiracy Dismissed with leave to amend as a subrogation claim; no 
ruling on the merits 

Iowa 

Fraud Dismissed; court found no proximate cause and cause of action 
otherwise barred by statute 

Breach of Voluntarily Dismissed; court found no proximate cause and no physical 
Assumed Duty harm and held that strictly economic damages were barred by 

the economic loss doctrine 

Consumer Fraud Statute Survives on theories based on unfair trade practices and 
fraudulent public statements; statute allowed relief including 
disgorgement, an injunction, and civil penalties 

Unjust Enrichment Dismissed; court found that there was an adequate remedy at 
law and that there was no benefit bestowed on defendants 

Nuisance Statute Survives; no analysis 

Civil Conspiracy Survives; no analysis 

Aider and Abetter Survives; no analysis 

Washington 



. . 
. . 

State Consumer Survives; court permits this antitrust-style claim after analyzing 
Protection Statute state law and determining that the state may bring suit even if it 

has not suffered "antitrust damages" and that the direct 
purchaser rule does not apply .. 

State Antitrust Survives; no analysis 

State Unfair Competition Dismissed to the extent that the state seeks damages or 
Statute restitution for its own losses 

Breach of Special Duty Dismissed; court found that there was no allegation of physical 
harm to the state, no proximate cause, and no allegations of 
reliance by the state 

Unjust Enrichment Dismissed because the state did not confer a benefit on 
defendants and defendants had no duty to the state (as 
distinguished from individuals) 

California Cities 

Civil Rico Dismissed; court held that there was no proximate cause and no 
injury to business or property 

Fraud (statutory) Dismissed with leave to amend if the cities allege that they 
themselves relied on the misrepresentations of defendants and 
that that reliance led to damage; the court also held that the 
cities would have to prove that each of the individual smoker's 
injuries were actually caused by tobacco 

Breach of Special Duty Dismissed with leave to amend to identifY a duty undertaken, 
establish a direct link to between the claimed breach and 
damages, and to prove that each individual smoker's injuries 
were actually caused by tobacco 

Breach of Warranty Dismissed because the cities are not consumers 

Restitution Dismissed because the cities did not confer a benefit on the 
defendants and no duty was established 

Conspiracy Dismissed with leave to amend, but the court held that this 
claim was wholly derivative on underlying tort claims 

Indiana 

Breach of Special Duty Dismissed 

Conspiracy Dismissed 

Negligence Dismissed 



, . 
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, . 

State Antitrust Dismissed 

State Consumer Dismissed 
Protection 

Minnesota 

Breach of Special Duty Dismissed; injury to plaintiffs too remote to bring tort claims 

State Antitrust Survives; the court held that Minnesota has broad antitrust 
standing and has eliminated the Illinois Brick rule 

Deceptive and Unfair Survives because, under state law, plaintiffs need not be 
Trade Practices consumers 

Restitution Survives; no analysis of the merits 
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I understand the Department of Justice may currently be considering whether to bring 
suit against the cigarette manufacturers. I believe an antitrust suit against the cigarette 
makers for conspiring not to compete on product safety would be viable, and wanted 
to share my analysis of why I believe this. I also wanted to alert you that the Antitrust 
Division's ability to bring a suit under Clayton Act §4A is likely to be affected by an 
appeals now pending before the Third Circuit and Second Circuits. If the Division 
wants to preserve its ability to bring antitrust claims for the full damages to the United 
States from the cigarette makers' conspiracy to restrain trade (including the medical 
expenses it paid), I believe it would be in the Division' s interests to file amicus briefs 
supporting the antitrust claims in these cases. 

I have been analyzing the relevant antitrust issues because I am counsel to plaintiff 
health funds in these appeals and in other cases nationwide bringing similar antitrust 
claims. I thus understand the obstacles to such a suit, which are essentially the same 
since Clayton Act §§4 & 4A have the same wording. The cigarette makers can be 
expected to raise three objections under the rubric of antitrust standing, that any injury 
from paying medical expenses for smokers is: (1) indirect; (2) not antitrust injury; and 
(3) not an injury to "business or property." . 
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Although these three objections gain some superficial appeal from language in Illinois 
Brick, Associated General Contractors, and Reiter, I have concluded that a more 
thoughtful analysis of these and other Supreme Court precedents actually forecloses 
each of the three objections. To understand this analysis, we first need to understand 
more precisely the antitrust claims. 

I. The Nature of the Antitrust Claims 

Various suits brought by other health care payors (including the States, health insurers 
like Blue Cross, and union health funds like the ones in my cases) allege a horizontal 
conspiracy among tobacco manufacturers not to compete on product safety. The 
alleged conspiracy consisted of both a conspiracy to withhold safer tobacco/nicotine 
products, and a conspiracy to withhold product safety information. 
Obviously, these two parts of the conspiracy are linked: if a finn cannot advertise the 
relative safety of its cigarette, there is not much point in it investing money to make 
safer cigarettes. Antitrust law covers both conspiracies to fix product quality, Allied 
Tube, 486 U.S. at 501; Professional Eng 'rs. 435 U.S. at 695, and to withhold product 
infonnation, Indiana Dentists, 476 U.S. at 461 (coridemning "concerted ... effort to 
withhold ... infonnation desired by consumers," there x-rays from insurers) .. Indeed, 
since there is no plausible pro competitive purpose for this conspiracy, such a . 
conspiracy would be condemned summarily under the rule of reason. Id. at 459. 

The alleged conspiracy would prevent any cigarette maker from seeking to increase its 
individual market share by making safer cigarettes or other nicotine products or by 
advertising the greater harm of its rivals' cigarettes. Indeed, the complaints recount 
several concrete cases where cigarette makers did develop safer cigarettes and safety 
information but held them off the market because of the antitrust conspiracy. If this is 
true, it helps explain why the cigarette industry is only significant industry to show no 
improvement in product safety for the last four decades. Other industries that produce 
dangerous products, like automobiles, have seen vigorous competition and 
improvements in product safety. As part of this competition, auto manufacturers 
constantly advertise the relative safety of their cars over others. 

There is nothing comparable in the cigarette industry. True, cigarette makers have 
marketed cigarettes that are filtered, low tar and low nicotine. But they have never 
advertised these cigarettes as less carcinogenic or less addictive. Such advertising 
would have been directly banned by the alleged conspiracy not to advertise relative 
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product safety. It would also have been made impossible by the alleged conspiracy not 
to actually market safer cigarettes. Indeed, the complaints allege that clever product 
design in fact made filtered, low-tar and low-nicotine cigarettes more dangerous and 
addictive than regular cigarettes. This would mean their introduction was not genuine 
competition on product safety at all. 

Such short-circuiting of the competitive process is precisely what antitrust law is meant 
to redress. It clearly states an antitrust cause of action. Indeed, if proven, I think it 
would be no exaggeration to say that this was the most socially destructive antitrust 
conspiracy of the century. 

One big advantage of an antitrust claim over deception claims is that the antitrust 
claims are invulnerable to the objection that everyone already knew cigarettes were 
dangerous. This is an objection of particular relevance to the United States since its 
own Surgeon General issued the warnings about how unsafe cigarettes are. But the 
objection is entirely irrelevant to the antitrust claims for two reasons. 

First, general knowledge about cigarette safety is not the same as knowledge about the 
relative safety of different cigarettes, and that is the key competitive product safety 
information for antitrust purposes. We all know driving cars is dangerous to some 
degree. But this would not mean automakers could engage in a conspiracy not to 
advertise differences in the relative safety of different car brands. Even the Surgeon 
General could have benefitted from withheld information about which cigarettes were 
less carcinogenic than others, and what made them that way, since that would have 
helped treat government-covered patients and reduce the United States' medical bills. 
And certainly the smokers would have benefitted from product safety information . 
helping them choose which cigarette brand to buy. 

Second, even if everyone had full knowledge, that would be no bar to the antitrust 
claims for withholding safer products. This is because what antitrust entitles us to is 
not just the right to make price-quality trade-offS when buying but the right to have the 
ideal price-quality trade-offs available to us through competition. Just as it would be 
no defense to a price-fixing conspiracy that buyers know they are paying too much, so 
too it is no defense to a quality-fixing conspiracy that buyers know the quality is too 
low. After all, if automakers conspired to make no car safer than a Yugo, .they could 
not defend themselves by saying that buyers know that cars in general (or Yugos in 
particular) are unsafe and must regard such risks as outweighed by the benefits of 
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driving. For the conspiracy would be taking away from us the right to choose the safer 
cars that competition would produce. Likewise, the alleged conspiracy to withhold 
safer cigarette and nicotine products from smokers and the United States takes away 
options a free market could have produced. 

II. Antitrust Standing Analysis 

The United States of course has automatic standing to bring a suit to seek civil and 
criminal penalties and injunctive relief for violations offederal antitrust law. But the 
big damages are obviously in recoupment of medical expenses paid out, and those 
woUld have to be sought under Clayton Act §4A. Still, if the government (mistakenly) 
concludes a suit under §4A is not viable, the social destructiveness of the alleged 
conspiracy would seem to more than warrant a suit on other terms. Indeed, the case 
woUld be particularly compelling because the interpretation of §4A that would preclude 
suit by the United States would also (under the parallel language in §4) preclude a 
federal antitrust suit by any affected private party. Health funds, insurers, and States 
would be subject to precisely the same objections, and suit by the smokers would be 
precluded because one cannot sue under antitrust for personal injury. Thus, an adverse 
interpretation of §§ 4&4A would mean that the most socially destructive antitrust 
conspiracy of the century could go completely unremedied by federal antitrust law, 
unless the United States intervened to seek civil or criminal sanctions. 

But I hope to show that under a correct analysis of §§ 4 & 4A both the United States 
and other health care payors do have antitrust standing to recover the medical expenses 
caused by the alleged Cigarette makers' consPiracy. In explaining why, We must be 
careful to distinguish between two different causal chains, which I depict on Chart 1. 
One is that the cigarette makers' conspiracy directly withheld product information and 
treatment products from the health payor (here, the United States) that the health payor. 
could have used to reduce its medical bills. The health payor could have recommended 
or required that covered smokers use safer cigarettes, treatment products like nicorette 
might have been available sooner, or the health payor could have adjusted deductibles 
or coverage or take more active steps to discomage smoking. Here any phYSical injury 
suffered by smokers occurs flows indirectly from the direct effect on the health care 
payor of the misconduct. This is depicted in Chart la. 

The second causal chain is that cigarette makers directly withheld product information 
and safer cigarettes from the smokers, causing smokers to develop more medical 
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illness, for which the health care payor directly paid the medical bills. This is probably 
where the biggest damages are. This second causal chain is indirect in the sense iliat 
the health care payor would not be paying but for the fact that smokers were injured, 
but is direct in the sense that the health care payors directly pay all medical bills 
(payment does not flow through smokers) and that ilie need to make such payments' 
flows naturally and foreseeably from ilie conspiracy. This is depicted in Chart lb. 

One can expect a categorization war on the second causal chain, but one should note 
two general things. (1) Wheilier an injury is called "direct" (or "proximate") versus 
"remote" is itself a policy judgment. Holmes, 503 U.S. at 273 n.20; Associated 
General Contractors, 459 U.S. at 537 n.34; PROSSER & KEETON, TORTS §42, at 274 
(5th ed. 1984). (2) Even if one calls this injury "indirect," many antitrust cases hold 
that indirectly injured parties can sue. Indeed, each of ilie big three antitrust standing 
cases (Illinois Brick, McCready, and Associated General Contractors) identifies an 
indirect party who can nonetheless sue, as I will explain. 

A. Indirectness 

Indirectness is not even plausibly a reason to reject the claim in chart· 1 a. But it might 
be deemed on superficial analysis a reason to reject the bigger-damage claim in chart 
1 b. On closer examination, though, it does not bar even the 1. b. claim. 

1. No Black-Letter Ban on Suits by Indirect Parties. The cigarette makers can be 
expected to make the blanket statement, citing cases like Illinois Brick, that parties 
indirectly affected by an antitrust conspiracy can never sue under antitrust. But in fact 
in Associated General Contractors, the Supreme Court generally rejected any such 
"black-letter rule," AGC, 459 U.S. at 536, and specifically rejected the "directness of 
the injury" test, id at 536 n.33, stating that instead courts should apply five policy 
factors. 

1. Whether any indirect injury was intended or foreseeable. 
2. Whether indirectness made ilie causal inquiry more difficult. 
3. Whether allowing suit by the indirect party would require a complicated 

apportioning of damages to avoid duplicative damages. 
4. Whether a more directly injured party could sue to vindicate the interest 

in enforcement. 
5. Whether the indirectly injured party could trace its injury to the 

anticompetitive aspects of the defendant's conduct. 

5 
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Id. at 537-45. The first four are remoteness/proximate cause factors generally 
applicable to federal statutes, Holmes, 503 u.s. at 269, while the fifth factor is the 
antitrust injury requirement that I will discuss in the next section. 

Indeed, none of the main three antitrust standing cases decided by the Supreme Court 
(including Illinois Brick) is consistent with the claim that indirect parties never have 
standing. See Chart 2. For while Illinois Brick held that generally indirect purchasers 
do not have antitrust standing, it also recognized that indirect purchasers may have 
standing if they bought under pre-existing cost-plus contracts. 431 U.S. at 736. See 
also IT Areeda & Hovenkamp, Antitrust Law ~71 e (collecting cases). Why? Because 
none of the policy factors indicate that their claim should be barred. (1) Their harm is 
foreseeable; (2) causation is not speculative; (3) there is no difficulty apportioning to 
avoid duplicative damages; and (4) the more direct party has no incentive to sue 
because it suffered no injury. Indirectness is thus no absolute bar to antitrust standing 
if these factors do not counsel against standing. 

McCready is even closer on pont. See Chart 3. McCready found antitrust standing for 
a plaintiff denied insurance reinlbursement for psychologist services even though the 
plaintiff was neither a direct purchaser from the defendants nor their intended target 
since the pyschologists were the target. Nonetheless, she was given standing. Why? 

'Because she met the four policy factors. (1) It was enough that her harm was 
"foreseeable" even ifnot intended. 457 U.S. at 478-79. (2) Causation was not too 
speculative even though mediated through an intervening employer who could have 
changed insurers. Id. at 475 n.ll & 480 n.17. (3) There was no difficulty apportioning 
to avoid duplicative damages since harm to the patient was distinct from harm to the 
psychologists and employers. Id at475, 483. (4) No more direct party could sue for 
these damages since only the patient paid the medical bills. Id. 

Associated General Contractors denied standing to the highly indirect plaintiffs, see 
Chart 4, but stated that the unionized subcontractors in that case would have standing 
even though they were indirectly injured. 459 U.S. at 541-42. Why? Because the 
causal connection to their injmy was not speculative but rather clearly foreseeable and 
intended. While not necessary to have standing, existence of intent to cause harm to 
the plaintiff "should 'ordinarily be dispositive' in creating standing." Id. at 537 n.35. 
Thus, the unionized subcontractors could sue even though factors 3 & 4 not met. 

Finally, the cigarette makers can be expected to stress Holmes, 503 U.S. 258, which 
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adjudicated RICO standing using antitrust standards. But while Holines did use the 
language of "directness," it also rejected any "black-letter rule," stating that "our use 
of the term 'direct' should merely be understood as a reference to the proximate-cause . 
enquiry that is informed by the concerns set out in the text," Holmes, 503 U.S. at 273 
n.20, which is to say by the same policy factors applied by AGC other than antitrust 
injury, id. at 269 & n.15. Moreover, if one examines the Holmes case closely (see 
Chart 5) one can see that, while the indirect plaintiff-claims at issue were deemed to 
lack standing, the Court recognized that two other indirect-plaintiff claims could have 
standing. That is, the Holmes Court itself recognized that its analysis only barred one 
of three indirect claims. 

2. Applying the Four Policy Factors to Claims of Health Care Payors. 

a. Intended or Foreseeable. The complaints generally allege that the cigarette 
makers intended to harm health care payors and could clearly foresee it. Intent "should 

. 'ordinarily be dispositive' in creating standing." AGe, 459 U.S. at 537 n.35. So should 
foreseeability: "the scope of liability should ordinarily extend to but not beyond all 
"direct" (or "directly traceable') consequences and those indirect consequences that 
arejoreseeable." PROSSER & KEETON, TORTS §42, at 273 (5th ed. 1984) (emphasis 
added). 

b. Indirectness not does not make the causal connection more speculative. 
Unless you disbelieve the wealth of medical studies about the harmfulness of cigarettes, 
the causal connection is clear. The Cigarette makers can be expected to argue that 
causation is unduly speculative because the smokers might have been injured by 
independent health conditions. But this is not a ground for denying standing based on 
indirectness because that causal complication would also app.ly even if the party they 
deem directly injured (the smoker) were suing for this injury. That is, this is not a 
causal complication exacerbated by another link in a causal chain. The causal chain 
leading to the medical bills is precisely the same whether the suit is brought by the . 

-.Jlmokers or the health care payors. 
While the causal chain is no longer, the causal complications are actually far 

lawer for the health care payers because they can prove their injury by statistical proof 
rather than individuated proof. Individuated proof would be extremely cumbersome 
and unwieldy for any court, and an inefficient use of judicial time, and so expensive as 
to preclude pursuit of the claims. More important, statistical proof of increased medical 
bills over many smokers can be established with far more accuracy that individuated 
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proof ofhann to individual smokers. What is individuJiy quite uncertain can, through 
aggregation, become extremely predictable. An insurer of one million homes can 
predict fire damage far more accurately than an insurer of one home. It is hard to 
determine whether a specific smoker would have contracted an illness with less harmful 
cigarettes. But it can be determined with far more certainty that, over millions of 
individuals, medical bills are statistically increased by more harmful cigarettes. 

Associated General Contractors was a very different case. There causal 
connection was lengthy and dubious, and plaintiffs did not allege that any unionized 
fum was tmable to do business, lost market share, or terminated a collective bargaining 
agreement, that union membership declined, or that the unions lost any dues. Id. at 
528, 541 n.46, 542. 

c. Allowing Suit by Indirect Party Does Not ReqUire Complicated 
Apponionment to Avoid Duplicative Damages. Under the complaints I have seen, and 
the one I would recommend the United states bring, the health care payor is only suing 
for the medical bills it paid directly. Since the smokers didn't pay the medical bills in 
question, only the health care payor could sue for them. Blue Cross v. Marshfield 
Clinic, 65 F.3d 1406, 1414 (7th Cir. 1995) (posner, J.) (antitrust violation increasing 
medical bills; Blue Cross, not insured, has standing); Steele v. Hospital Corp., 36 F.3d 
69, 70 (9th Cir. 1994) (same tmder RICO). The smokers could not sue because they 
did not suffer any iIijury to their "business or property," Clayton Act §4, a term 
interpreted to exclude physical injury. Reiter, 442 U.S. at 339. Thus, there is no 

. possibility the antitrust claims of health care payorswould duplicate damages from 
smoker antitrust claims. And since there is no pass-on of the damages in question, 
there is no need to apportion passed-on damages. 

As the McCready court put it: "[W]hatever the adverse effect of Blue Shield's 
actions on McCready's employer, who purchased the plan, it is not the employer as 
purchaser, but its employees as subscribers, who are out of pocket as a consequence 
of the plan's failure to pay benefits." 457 U.S. at 475. Likewise, here whatever the 
adverse effect of cigarette makers' actions on smokers, who buy their cigarettes, it is 
not the smokers as purchasers, but the health care payors, who are out of pocket as a 
consequence of the cigarette makers' conspiracy. That is, like McCready, they paid 
the medical bills. 

Note that the issue here is whether one plaintiff's antitrust damages might 
duplicate another plaintiffs antitrust damages, not whether they might duplicate 

. RICO/tort damages. See Illinois Brick, 431 U.S. at 731 (objecting to "duplicative 
recoveries tmder§4"). Different claims require different proof and all might not 
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succeed. The single-satisfaction rule is what prevents plaintiffs from using multiple 
claims to recover more than their actual damages, or in antitrust more than treble their 
damages. Zenith, 401 U.S. at 348. 

d. No more direct party Wh9 could brmg the suit. Ifhealth care payors cannot 
sue, there is not only no antitrust remedy for these particular damages, but no antitrust 
damages to deter such conspiracies at all since the smokers clearly cannot sue in 
antitrust. Antitrust standing law was not intended to create a safe harbor for antitrust 
violations. To the contrary, the general purpose of standing doctrine is to promote 
vigorous enforcement by choosing the best plaintiff and concentrating all antitrust 
claims in that plaintiff. Illinois Brick, 431 U.S. at 735 ("antitrust laws will be more 
effectively enforced by concentrating the full recovery for the overcharge in the direct 
purchasers''). Remote plaintiffs are generally denied standing not because of some 
arbitrary distaste for remote litigants but because of concern that otherwise more 
difficult causal proof and damage apportiomnent would "discourage vigorous 
enforcement of the antitrust laws by" the directly injured parties. McCready, 457 U.S. 
at 475 n.ll;Illinois Brick, 431 U.S. at 74546; AGe, 459 U.S. at 54142. It would be 
perverse to use this doctrine to preclude all damage claims. 

B. Antitrust Injury 

Antitrust injury is the fifth AGe factor, apd a necessary one that must be met in every 
case. The cigarette makers can be expected to argue that no health care payor can 
recover because they are not consumers or competitors of cigarette makers, nor 
otherwise direct participants in the restrained market, and thus do not suffer antitrust 
injury. But the health care payors are consumers and direct participants in the claim 
identified in Chart la, They are not for the claim identified in Chart lb. But there is 
in fact no Supreme Court case that states an antitrust plaintiff must be a consumer or 
competitor of defendants, or otherwise a direct participant in the restrained market. To 
the contrary, the Supreme Court has expressly rejected the proposition. Associated 
General Contractors rejected any requirement that plaintiff must be in the "area of the 
economy which is endangered by a breakdown of competitive conditions in a particular 
industry." AGe, 459 U.S. at 536 n.33. McCready was even more explicit, stating that 
the antitrust '''statute does not confine its protection to consumers, or to purchasers, or 
to competitors, or to sellers. .. The Act is comprehensive in its terms and coverage, 
protecting all who are made victims of the forbidden practices by whomever they may 
be perpetrated.'" McCready, 457 U.S. at 472. 
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In fact, the only antitrust injury requirement is that the plaintiff's injury be attributable 
to the anticompetitive effect of the conspiracy. Here any health care payor's injury is 
clearly attributable to the anticompetitive withholding of products and infonnation. 
Such a concerted refusal involves precisely the kind of anticompetitive injury that 
antitrust was designed to prevent. . 

This fits with the main purpose of antitrust injury doctrine, which is to screen- out those 
who would suffer injury only if the challenged conduct had procompetitive effects. For 
example, the Supreme Court has used antitrust injury doctrine to exclude a rival 
challenging a horizontal merger that would hurt the rival only if the merger decreased 
market prices to more competitive levels. Brunswick, 429 U.S. 477; Cargill, 479 U.S. -
104; Atlantic Richfield, 495 US. 328 (same for rival challenging nonpredatory vertical 
maximum price-fixing). Likewise, the Assoc Gen Contractors language about the 
plaintiff not being a "consumer or competitor" referred merely to uncertainty over 
whether - on the particular facts of that case -- the union plaintiffs there would be 
harmed or benefitted from lower competition in the relevant market. 459 U.S. at 539. 
Used this way, antitrust injury doctrine helpfully weeds out plaintiffs with 
. anticompetitive motives. But that concern is not applicable to any health care payor. 

Again, the proposed requirement that a plaintiff be a consumer, competitor, or direct 
mmket participant is rejected not only by the language of the Supreme Court cases but 
by their application to concrete instances. Illinois Brick recognized that an indirect 
purchaser under a pre:existing cost-plus contract could have antitrust standing even 
though it would not be a consumer or competitor, nor a direct participant in the market 
in which prices were fixed. See Chart 2. McCready recognized that the plaintiff there 
would have standing even though she was not a competitor nor consumer of defendants 
(she did not buy insurance and did not want to buy psychiatry services), and not a 
direct participant in the restrained mmket. See Chart 3. And AGC recognized that the 
unionized subcontractors would have standing even though they were not competitors 
or consumers of the defendants, nor direct participants in the restrained market. See 
Chart 4. In all cases, the identified parties would nonetheless have antitrust standing 
and allege antitrust injury because their injury clearly flows from the anticompetitive 
aspect of the defendants' conduct. 

I summarize the above 5 factor analysis in Chart 6. Since the cigarette makers can be 
expected to cite numerous non~antitrust cases where insurers have no direct cl~ 
against tortfeasors who harm their insureds, I also include Chart 7, which explains why 
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I 
the factors do not apply to such typical insurer claims. 

C. "Business or Property" 

Under Clayton Act §§ 4 or 4A, the plaintiff must show that the antitrust violation 
caused injury to its "business or property." This excludes physical injury, but does not 
exclude any monetary damage. Reiter, 442 U.S. at 339; IT AREEDA & HOVENKAMP, 
ANTITRUST LAW at 208-09 (rev. ed. 1995) (including costs of defending against 
litigation or loss oflabor union's ability to recruit members). 

The cigarette makers can be expected to argue that this excludes monetary damage that 
flows from physical injury to another individual, but to date have cited no case in 
support of this proposition. They do cite various RICO cases applying the same 
"business or property" requirement where the courts denied the physically injured party 
recovery for monetary expenses flowing from its own physical injury. See Bast, 59 
F.3d 492, 495 (4th Cir. 1995); Doe, 958 F.2d 763, 767 (7th Cir. 1992). But the 
Supreme Court itself has held that a finn can recover for damage to its "business or 
property" when it suffers monetary damages flowing from physical injury to other 
persons. NOWv. Scheidler, 510 U.S. 249, 253-56 (1994) (plaintiff could sue under 
RICO for economic injury to clinic that resulted from physical violence against its 
employees and patients). Likewise, it has been held that a plaintiff could sue under 
RICO fOJ economic injury that resulted from mob hit on its president even though(the 
president's estate could not sue for his own physical injury. Kubecka v. Avellino, 898 
F. Supp. 963, 969 (E.D.N.Y. 1995). 

Thus, the paying of medical bills under the claim identified in Chart l.b is clearly a 
monetary damage that, since it does not flow from a physical injury the health care 
payors themselves suffered, they can recover for under the "business or property" test. 
Also, the monetary damages the health care payors suffer from the conspiracy to 
withhold information and treatment products does not flow from a physical injury at all. 
So the claim identified in Chart 1.a. even more clearly satisfies the "business or 
property" test. 

Indeed, the "business or property" requirement strengthens the case that health care 
payors have standing because it clearly excludes all antitrust claims that could possibly 
be brought by the smokers. There is thus no possibility of duplicative damages or 
antitrust suit by more directly affected smokers. 

11 
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Conc11ll1ion 

I thus conclude that indirectness, antitrust injwy, and the "business or property" 
requirement are not bars to suits by the United States under Clayton Act §4A seeking 
treble danrnges for all medical expenses it paid as a result of any cigarette makers 
conspiracy not to compete on product safety. And. of course, even if the United States 
could not (or was not willing to) sue to recover its own danlages, it could sue to 
vindicate the public interest in competitive markets by seeking civil or criminal 
sanctions and injunctive relief. 

Sincerely, 

Einer Elhauge 
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CHART 1 

Figure lao 

Cigarette Makers' Withholding of 
Information and Treatment Products 

Directly Caused Economic Injury 
(Reduced Ability of Health Care 
Payor to Take Steps To Reduce 
Medical Bills) 

Health Care Payor i 

J 
Physical Injury Flowing From Payors' 
Inability to Take Steps to Reduce 

I Medical Bills 

. Smokers 

Not Even Plausibly Indirect ~ 
Physical Injury to Smokers is Rather 
Indirect Effect Flowing From Direct Effect 
on Health Care Payors 

Figure lb. 

Cigarette Manufacturers' 
Withholding of Information and 

Safer Cigarettes 

Smokers Got 
Sicker 

Health Care 
Payors Paid the 
Medical Bills 

Funds directly pay all medical bills 
(do not flow through smokers) but 
paying them because smokers 
directly injured by defendants' 
misconduct. Whether injury called 
"direct" is itself a policy judgment. 
Holmes, 503 U.S. at 273 n.20; 
Prosser & Keeton, Torts §42, at 274 
Even if deem "in~ect," many cases 
hold that similarly indirectly injured 
parties meet proximate cause 
requirements. 



.' •• __ ",.1 ..... ... 

B8/14/1998 09:03 6174960861 ELHAUGE PAGE 15 

CHART~ d.v 

COST-PLUS INDIRECT BUYERS UNDER IlLINOIS BRICK, 431 U.S. 720 (1977) 

Defendants 

Price-Fixing Cons piracy 

, I 
Direct Buyers 

Pass on Full Price Increase 
s Contract Through Cost-Plu 

'-1/ 
Indirect Buyers· 

• Can have standing, 431 U.S. at 736, even though (l) their injury is indirect; and (2) they are 
not competitors or consumers of defendants, nor direct participants in the restrained market. 
Why? They meet all the AGe factors: (1) harm foreseeable; (2) causation not speculative; (3) no 
difficulty apportioning to avoid duplicative damages; (4) more direct party has no incentive to 
sue; (5) harm Bows from anticompetitive aspect of defendanrs' conduct. 
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CHARTa 3 
BLUE SHIELD )/. McCREADY, 457 U.S. 465 (1982) 

Defendants -- Insurer & Psychiatrists 

Agreement to Withhold Insurance 
Covering Psychologist Services 

" / 
Buyers - The EmploYers 

I I 
Provide Insurance That Pails to 

;!pver Psychologist Services . 

Lost BUS~ ~ Psychologist Bills 

Psychologists* 

• Psychologist can sue for lost husiness, 457 U.S. at 483, hut has no standjng to sue for 'injury arising 
to himself from his tteatment of McCresdy" because "he bas been fully paid.' [d. at 475, 483. Likewise, 
here the smokers cannot sue because they did not pay medical bills. 

•• Patient has standing even thougb (a) not a direct purchaser, (h) not a competitor or consumer of 
defendants, (c) not a direct participant in the restrained insurance market, and (d) not intended target of 
the COD!lPiracy. Uke health funds here, patient is the one 'out of pocket" for the medical bills, not her . 
employer or the psychologist. [d. 

Patient met all live factors: (1) Enough that harm "foreseeable" even if not intended, id. at 478-79, 
(2) causation not too speculative even though intervening employer could have changed insurers, id. at 475 
n.ll & 480 n.17, (3) no difficulty apponioning to avoid duplicative damages since harm to patient distinct 
from harm to psychologists and employers, id. at 475, 483, (4) no more direct party cannot sue for these 
damages since only patient paid bills, id., (5) hanD flows from anticompetitive aspect of defendants' 
conduct and is • inextric:ibly intertwined· with the injury the conspirators sought. to ioftict in the 
psychotherapy market. Id. at 483·84. 
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CHART. 4 
ASSOCIATED GENERAL CONIRACFORS, 459 U.S. 519 (1983) 

Defendants 

Direct Coercion . , ., 
Certain landowners and general contractors 
(those who used unionized subconttaclors) 

May have (to some extent) declined to use 

, 
" Unionized subconttaclors· 

. May have passed OD some (unspecifi ed harm) 

\ V 
Unionized employees 

May have passed on some (unspecifi ed) bann , V 
The Unions - the actual plaintiffs·· 

• ~ have SIarlding. 459 U.S. at ' 
541-42. even Ihougb (I) their Injury is 
indirecl; and (2) they Me not . 
competitors or consumers of 
defeP<lants, nor diJect participanrs in 
the rcstraine.f mark~. Wby? Hann' 
foreseeable and intended, causation,not 
specUlative, and hum 'flows from 
antic:ompctitivc aspect of dcfendanlS' 
conduct. can thus sue cvco though 
factoD 3 8< 4 would not be met • 

00 Far more indirect and speculative a 
causal chain than in our ease, rife wllh 
possibilities for duplicative damages, 
hard to apponion damages. and more 
din:d pla;",iff •. 
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CHART.:; 
HOLMES V. SIPC, 503 U.S. 258 (1992) 

DEFENDANT STOCK MANlPULA TION DEFENDANT STOCK PARKING 

Sold Stock At . Brought Finn 
Fniudulently Below Capital 
High Price Requirements 

, I..- , II 
BROKERAGE FIRM BROKERAGE FIRM 

j ~ , , 
NONPURCHASING PURCHASING NONPURCHASING 

CLIENTS" CLIENTS .... CLIENTS .... • 
(INJURED (BOUGHT (lNIURED BECAUSE 
BECAUSE INFLATED BROKERAGE 

BROKERAGE STOCK) BANKRUPTED) 
BANKRUPTED) 

(Court assumed plaintiff SIPC stood in the shoes of all the brokerage clients. 503 U.S. at 271). 

• No proximare cause or slanding. Based on application of 3 Holmes policy factors, not 
formalistic definition of "directness." Holmes, 503 U.S. at 272 n.20. 

** Can show proximare cause and standing. Holmes, 503 U.S. at 272 n.19 (first paragraph) 
(citing Ashland, 875 F.2d at 1280; Bankers Trust, 8S9 F.2d at 1100-1101). Although the 
cigarerre makers' logic would call their injury "indirect,· their injury is clearly foreseeable and 3 
HolmeS factors are met. 

*... Can show proxirnare cause and standing. Holmes, 503 U.S. at 272 n.19 (second 
paragraph) (citing Taffet, 930 F.2d at 856-57; County of SUffolk, 907 F.2d at 1311-12). 
Although the cigarette makers' logic would call their injury "indirect," their injury is clearly 
foreseeable from the evasion of capital requirements, and the 3 Holmes factors are met 

The cigarette makers' logic would indicate all three plaintiffs' claims were indirect and thus lack 
standing. But, in fact, 2 out of 3 "indirect" plaintiffs do have standing. 
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CHART ,6 
FACTORS AS APPLIED TO CLAIMS DEEMED "INDIRECT" IN OUR CASE I 

(Claims Deemed "Direct" Automatically Satisfy Proximate Cause Without Looking at Factors. 
See Nunan v. Bennett, 184 Ky. 59!. 212 S.W. 570 (l919)) 

FACTOR HOW MET HERE 

1. Hann Intended Or Clearly alleged. This· should" 'ordinarily be dispositive' in 
Foreseeable. creating standing" in antitrust. ACG, 459 U.S. at 537 n.35. 

(Only element required at 
common law.) 

2. Indirectness Does Not (1) Complications defendants cite equally applicable to suits 
Make the Casunl Inquiry brought by smokers. (2) Causal proof actually less 
Unduly Difficult and complicated and. less speculative here because statistical proof . 
Speculative. of cigarette effects more manageable and more. accurate tIw! 

individuated proof. 
(Inapplicable to injunctive 
claims. Cargill, 479 U.S. at 
III n.6.) 

3. Allowing Suil by Indirect (1) Medical bills paid directly by funds, not SDlokers, thus 
Party Does Nat Require only funds can sue. Blue Crass, 65 F.3d at 1414; Steele, 36 
Complicated Apportionment F.3d at 70; McCready, 457 U.S. at 475. (2) Under RICO and 
10 Avoid Duplicative antitrust, (a) smokers could never sue for medical bills because 
Damages. individuals cannot sue for monetary damages flowing from 

their own physical injury, but (b) funds can sue because 
(Inapplicable to injunctive entities can recover for monetary damages flowing from 

/ 

claims. Cargill, 479 U.S. at physical injury to other persons. Scheidler, 510 U.S. at 255-
III n.6.) 56; Kubecka, 898 F. Supp. at 969. 

4. No Mare Direct Party No one else could sue for these medical bills. Indeed, 
CouId Bring Suit. derendants' remoteness logic would also bar any suit brought 

by governments or insurers who paid medical bills, thus giving 
(Inapplicable to injunctive defendants a complete sare harbor for their deception and 
claims. Cargill, 479 U.S. at conspiracy. . 
III n.6.) 

5. Antitrust Injury E::cIsts. Met because can trace funds' injury to anticompetitive aspects 
of conspiracy. Plaintiff need not be a direct market participant 

(Inapplicable to non-antitrust if injury is "inextricably intertwined" with those who are. 
claims. Holmes, 503 U.S. Bodie-Rickett, 957 F.M at 291; Fallis, 866 F.2d at 211; 
at 269 n.15.) Pra1Iinc:e, 787 F.2d at 1052; Southaven, 715 F.2d at 1086. 

(All 6th Cir. cases relying on McCready). Injury is 
"inextricably intertwined· if plaintiff pays the medical bills 
resulting from a conspiracy. McCready, 457 U.S. at 483-84. 
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CHART 7. , 
HOW FACTORS DIFFER BETWEEN OUR CASE AND ORDINARY CASE 

WllERE INSURERS MIGHT TRY TO DIRECTLY SUE TORTFEASOR 

FACIOR HQW NOI MET lr:!! ORD~ARY W:SUREB CASg 

1. Hann Intended Or Generally. tonfeasors intend to harm their victims and are not 
Foreseeable? thinking about insurers. Thus, do not intend or foresee harm 

to insurers. Here cigarette makers engaged in calculated and 
deliberate plot to shift costs. 

2. Indirecmess Makes the Generally tonfeasors cause individual harm that the insurer 
~uallnquiry Unduly cannot claim to be able to prove more easily and accurately 
DijJlcult and Speculative? than the individual. Here statistical proof of cigarette effects 

more III3Jlageable and more accurate than individuated proof. 

3. Allowing Suit by Indirect Generally there would be apportionment or duplication because 
Parry Requires Complicated the tonfeasor can be sued directly by the insured. But here 
ApporTionment to Avoid smokers cannot sue directly because did not pay medical bills 
Duplicarive Damages? and because suits for personal injury are precluded under 

RICO and antitrust. 

4. Could More Direct Party Generally the tortfeasor can be sued directly by the insured. 
Bring Suit? But here smokers cannot sue directly because did not pay 

medical bills and because suits for persolll!.l i:o;jury are 
precluded under RICO and antitrust. 

5. Antitrust Injury? Generally does not come up because it is extremely rare for 
!inns to conspire to fix product quality at unsafe levels. Here 
the cigarette makers have done preCisely that. 
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HIGHLIGHTS 

I. We remain skeptical that the federal government will bring a federal action to recover money 
spent on tobacco-related injuries (Medicare recovery statute is ambiguous; claim would have to be 
filed in federal court; long paper trail showing government's awareness oftobacco's dangers). 
More likely, a federal claim is being pitched by plaintiff counsel as a potential settlement vehicle 
by which the industry would get additional legal protections, but have to concede FDA 
jurisdiction, marketing restrictions, and additional money to keep the feds from going after the 
states' settlement winnings - all to facilitate approval of the AG deal. 

2. Settlement negotiations between the industry and the attorneys general will resume today in New 
York, after a 3-week hiatus. We expect a new settlement in the $180 - $200 billion range for the 
remaining 46 states to be announced before the Washington state trial begins (September 21). We 
believe at least 40 of the remaining 46 states will embrace the new agreement. We believe the 
AGs will increasingly view this deal as the first step in a two-step process - state settlement now; 
federal settlement next year. 

3. We believe the industry has reached some agreement amongst themselves on the renegade issue, 
and will accept a provision that aligns the states' interests with the industry's on pricing (states' 
payments drop if renegade share goes above certain level; AGs will go after retailers who carry 
non-signatory product). Despite a widening price gap, private label share has plummeted -- 4.25% 
in June, vs. 4.81% a year ago, and vs. 7.0% three years ago. Non-"Big 4" share of the discount 
category is just 4.8% -- unchanged vs. three years ago. The disappearance of private label reflects 
trade programs put in place after Marlboro-Friday. 

4. We expect the industry to give little ground on marketing restrictions, rejecting demands by the 
AGs that the industry concede human images in their ads. On the other hand, we see the industry 
agreeing to eliminate cartoons in ads as well as brand sponsorships - both which would represent 
high-profile political victories for the AGs. To date, the industry has conceded what it gave in 
Minnesota -- billboards, branded merchandise, and movie product placements. The industry likely 
wants to hold back many June 20 marketing provisions (in-store ads, continuity programs, 
magazine ads) for a possible national accord next year. 

5. The Engle Phase I trial is now unlikely to begin before October 1, and will last through year-end. 
Jury selection continues at a snail's pace: Some 70 jurors have now been picked for the 
l20-person jury pool, from which 6 jurors and 10 alternates will be selected. Problems in picking 
jurors: Many don't speak English; _ are members of the potential class (currently addicted or have 
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injuries caused by smoking). By the time Phase I is completed, we should have two more 
favorable rulings on class actions out of the Maryland and Louisiana highest courts. We expect the 
Florida Supreme Court to decertify the Engle class next Spring. 

6. The biggest risk to the stocks is not that there won't be a deal, but that any deal struck may not be 
embraced by the requisite 40 or so states necessary for the industry to opt into the deal. We 
believe that prospects for a new federal Medicare lawsuit can be used to persuade holdout AGs to 
take the current AG deal'with its limited marketing and regulatory provisions, and wait for the 
federal action next year to secure the much stronger marketing and regulatory provisions that 
would be attached to a federal deal. 

7. We see almost no chance that the plaintiff counsels who represent various Blue CrosslBlue Shield 
organizations will succeed in their efforts to block BAT's separation of tobacco and insurance as a 
fraudulent conveyance. For one, tort claims against BAT (the parent ofB&W) have routinely been 
dismissed; two, there is no evidence that B& W (the sub) will have any trouble paying its current 
and unmatured obligations, given only one loss at trial, and B&W's ability to raise prices to pay 
off new judgments. 

8. We reiterate outperform ratings on Philip Morris, RJR, and UST. 

ADDITIONAL DETAILS 

1. Will Feds rain on industry's victory parade? We spent some time talking with people on the 
plaintiffs' side familiar with Richard Scruggs' attempts to get the U.S. government to file a federal 
Medicare recovery action for what could total $500 billion over 25 years. Many on the plaintiffs' 
side view a federal suit as a settlement vehicle through which to secure the marketing, regulatory, 
and public health provisions in the June 20 accord that are not possible with a state-only 
settlement -- without needing Congress' approval. The industry, of course, would have to agree to 
such a settlement. Under this plan, the industry would get protections against potential federal 
claims, and against judgments from class actions, consolidations, and punitive damages in 
personal injury cases, which could be structured as offsets against the federal payments. Prospects 
for a new federal settlement might presumably persuade holdout AGs to sign a new state-only 
settlement that many view as not tough enough - as a sort of first step in a two-step settlement 
process where FDA jurisdiction, tougher marketing restrictions, and a steeper price increase (an 
additional $.35 - $.40/pack, on top of the $.35 - $.40/pack increase needed to fund a state-only 
settlement) would come in at the federal level. A new federal settlement would also allay fears that 
the federal government will move to recover its share of the states' settlement proceeds under the 
Health Care Financing Act (HCF A). Under HCF A, the federal government is required to take 
from the states its share of Medicaid money recouped by the state. On average, the federal 
government's take is 60%. 

According to plaintiff sources, the potential federal action, which would have to be filed in federal 
court and most likely in the DC circuit, could be settled for the same $170 billion or so that the 
feds were to get under the June 20 accord. The settlement would be structured as a consent decree 
with the Department of Justice (DOJ): DOJ acts as the lawyer for all agencies within the executive 
branch of government (i.e., the Administration), and which includes the FDA. The federal 
settlement could be structured as an add-on to the state-only settlement, or as a vehicle that 
encompasses the state-only settlement. As part of the federal settlement, the manufacturers who 
agree to sign the deal would drop their lawsuits against the FDA (now on appeal to the 4th Circuit) 
and sign consent decrees agreeing to the remaining marketing restrictions found in the FDA 
agreement or in the June 20 accord. In return, the federal settlement would specify that payments 
to the federal government would be offset by payments for judgments paid by the industry for 
class actions and consolidations, as well as for punitive damages awarded in individual suits. 
There could also be a renegade provision whereby signatories to the deal, by virtue of their 
consents to the terms of the FDA provisions, would be deemed in compliance with the FDA 
regulations, whereas any manufacturer that did not consent to the deal (i.e., did not agree to the 
FDA provisions), or who tried to enter the market after the consent decree was signed, would have 
to prove to the FDA that their products were safe and effective - which would be difficult under 
the FDA Rule promulgated in August 1996. Plaintiff counsel Scruggs has said publicly that he 
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would try to assemble a super tag team of plaintiff lawyers to bring a federal action, which might 
alleviate another concern we have had - that the Castano counsel, having bet on the wrong horse 
in pursuing class actions rather than Medicaid suits, would get paid off and presumably go away. 
Frankly, however, we cannot see why the U.S. Attorney General's office would hire outside 
counsel if it were thought there would be a quick settlement. 

A new federal settlement, in combination with the state-only settlement, would effectively give 
the industry -- on paper at least - the legal protections from the June 20 accord, without requiring 
a single vote by Congress .. If the agreement could be structured in such a way to withstand legal 
challenges by the smaller players - once the "Big 4" withdraw their FDA suits, the renegades 
would presumably bring their own claims to block the FDA from asserting jurisdiction over 
tobacco - the signatories would no longer face potentially bankrupting events, since state actions 
(which would allow an offset for local government judgments), and potential federal actions (with 
offsets for class actions, consolidations, and punitive damages for individual claims) would be 
included. One risk would lie in the federal offset provision, since class action judgments, in 
theory, could exceed federal payments. We believe that DOJ cannot, unless it has congressional 
approval, payoff these claims that exceed the federal payments. Because the courts, by and large, 
have consistently denied class action treatment in all personal injury cases, including tobacco class 
actions, the odds of judgments exceeding payments to the federal government is very low. 

For this year at least, we believe there is little chance that the federal government will bring a 
federal Medicare action - and even less chance that the industry would cut a deal with the federal 
government to settle a federal Medicare action. Our sources within the Administration say that 
there is limited interest in bringing a Medicare recovery claim against the tobacco industry now, 
on the heels of high-profile tobacco losses in the EPA and FDA cases. Our discussions with the 
industry suggest there is deep-seated mistrust for anything that involves this Administration, given 
the double-cross on the June 20 accord. Moreover, there is no interest by the industry in paying 
$170 billion to the federal government, when class action protection has already been effectively 
granted by the federal courts, and with the state courts more or less in line. We believe that 
renegade provisions that deem signatories to a deal as being in compliance with FDA regulations, 
and those who don't sign as being not in compliance, would fail in court. One obvious remedy by 
which to get the small players to comply with a federal agreement is to structure the settlement 
payments as excise taxes, but this would require an act of Congress - a road the industry 
certainly has no interest in traveling. So while we see some merits in a federal lawsuit as a 
settlement vehicle - particularly one that could persuade hard-core AGs to embrace the AG 
settlement now pending -- we cannot, obviously, endorse the concept of a federal lawsuit that 
could der il the indust 's efforts to se arate cco from non-tobacco interests. Ultimately, we 
doubt t is Admmistration wou d bring an action for recovery of e era moneys associated with 
tobacco unless there were clear indications that the industry would embrace such an action as a 
settlement vehicle - which we just don't see happening at this time. 
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