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May 27, 1999

Dear Senator .

The undersigned members of the Coalition for Legal Refiorm urge you to opposc
the Clinton. Admluisration’s plan to use the Department of Fustice to utilize vadical
measureg to pursus legal action against the tobacco  industry to recover Medicase
expenditurez, We beliave that this plan poses w eerious threat to the entire business
community and the rule of law. It would canstinuts an unpresedentad use of the
Department of Justice and tax doliass (o sue legitimars businesses in porsuit of revenue

for Foderal programs. 'We oppose any such efforts at taxation through litigation.

In his 1999 Statz of the Unlon address, President Clinton announced “that the
Tustice Departyment is preparing a litigation plan to take the whacco ¢ompanics 1o court
and, with the fiznds we fecovar, to strengthen Medicure” Attoroey Gepemal Reao went
one-step firthar by that the Deparument may cnlist the services of trial lawyers
who have already recejved billions of dollacs in attomey’s fees ftom the tobacca
apreement with 46 swates, To ascomplish this gosl, the President requested $20 million
for the Deparvment of Justice to fund this effort in kis FY 2000 budget request.

Government litigation i not new, Environnental, civil rightz and cven agtibrust
litigation have loag been a techaique gavemment has usad to implement policies enacted
by legislatures. To our knowledps, hawever, pever before has the President of the United
States announced that the purposc of the Federal ljtlgation was to raise revenue,

The most alarming aspect of such revenue-raising litigation is thie govemment’s
new willingness to ensure its victory by stripping businesscs of their substantive legal
rights and defenses, This may oosur through what asc inuccuately callad “claxifying
amendmants” to existing law, forumn shopping. or through sxampts to twist and change
existing precedents. SuEfice it to say that we belisve that the cadical legal theories thut

the Departmen? of Justice {s likely to usge azamsl tohacco could be used against virtually
any indusiry.

Ovur concera §s so grast that wo are forming A prowlng Canlition for Legal
Reform. We believe that the Depantment of Justice shouid be blocked from suing a
particular industry to rajse revenue~—in this casc the tobaceo industry, We expoct this
will be uscd us 2 test case for fitura litigation apgainst other lzgitimate industries,
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We urge you to oppose the Adminiatration’s pian to use the Department of Justice
1o strong-arm legitimate businesses and to reject any |egislation or appropriation that may
facilitate ar encourage this danpsrous precedent.

Sinceraly,

American Inswance Association
Americans for Tax Reform
American Tort Reform Association
American Wholesale Marketers Association
Business Civil Liberties, Ingc,

: Cato Insritute
Citizera for a Sound Economy
Cltizeas for Civil Justice Reform
Coalition for Uniform Product Liability Law
Food Disuibutors Internatigrnel
Food Marketing Institute
National Assaciation of Beverage Retailers
Natione) Assoclztion of Coavenient Stores
National Assoclation of Manufacturers
National Assaciation of Wholesaler-Distributors
National Grocera Association
Nationd Restaurant Azsociation
Nationa] Roofing Contractors Asseciation
Nationa! Taxpayers Union
Petrolewurn Marksters Agsociation of Amarica
Small Business Suyvival Cammittee
U.S. Chamber of Camrnerce



. ~3707889  12:02 Fax

A @ooy
\b ‘Jq“u - “r?LMr .
Mubicoas
- THE WHITE HOUSE
Domaestic Policy Council
DATE:

FACSIMILE FOR: 6 (e X Elfhﬂ

FAX:

PHOi\IEzl - | C Al

FACSIMILE FROM: Cynthis Rice, Special Assistant to the President. far
Domestic Policy

FAX:

: 202-456-743)
PHONE:

202-456-2846
NUMBER OF PAGES (INCLUDING COVERY: S

COMMENTS:




04/06/89 12:02 FAX

>~ ¢

Tobacco Q&A

April 6, 1999

Q: Is the Justice Department hiring private attorneys to assist them in their lawsuit
against tobacco companjes?

@oo2

Al The Justice Department entered into an agreement with a law firm from Minnesota on a

consulting basis to provide advice and assistance to the Justice Department’s tobacco
litigation team. This firm represented the State of Minnesota and the Blue Cross-Blue

Shield in their lawsuit against the tobacco industry, and will bring enormous experience

and expertise to the federal litigation. We are pleased that the Justice Department is

moving ahead on litigation to recover smoking-related federal health care costs, All ather

questions about the agreement should be directed to the Justice Department.
Q: When will the Justice Department bring snit against the tobacco companies?
A This a matter for the Justice Department’s task force to determine. Litigation will be

brought when the Justice Department is fully prepared to do so.

Background: The firm, Robins, Kaplan, Miller & Ciresi, is a Minneapolis law firm. They
represented the state of Minnesota and Blue Cross-Blue Shield in their lawsuit against the
tobacco industry. :
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Aepartment of Iustice

FOR IMMEDIATE RELEASE cIv

TUESDAY, APRIL 6, 1999 (202) 514-2007

WWW.USDOJ.GOV TDD (202) 514-1888
DEPAR OF JUSTICE STATEMENT

The Department of Justice has entered into an agreemept with the Minneapolis law firm
Robips, Kaplan, Miller & Ciresi L.LP., to retain the firm’s services as consultants on tobacco
litigation. Accordipg to the agreement, Robins, Kaplan, Miller & Ciresi will pravide advice and
assistance to the Justice Department’s tobacco litigation team on a reduced-rate hourly billing
basis through June 30, 1999.

Robins, Kaplan, Miller & Ciresi represented the state of Minnesota and Blue Cross-Blue
Shield of Minnesota in their lawsuit, State of Minnesota and Blue Cross and Blue Shield v. Philip
Morris, Inc. As a result of the lawsuit, and in the middle of trial, the tobacco industry agreed on
May 8, 1998, to pay $6.6 billion to reimburse Mimesota for health damage to its citizens and
submit to cigarette marketing and advertising curbs.

"Robins, Kaplan, Miller & Ciresi is widely recognized for its success in the Minnesota
litipation against the tobacco industry and for its expertise in this area of litigation," said David
W. Ogden, Acting Assistant Attomey General for the Civil Division. "They have devoted
thousands of hours 1o uncovering and leaming the facts relating to tobaceo litigation. Their
extraordinary experience in this area will be very vaiuable to the Department’s tobacco litigation
team as we prepare a plan to recover federal bealth care expenditures from the tobacco industry.”

According to the contract, the Department of Justice will pay the firm $75 per hour and
will reimburse the firm for travel costs and expenses. This represents a substantial reduction in
the firm’s customary billing rate. The total contract, which runs through June 30, 1999, is for a
maximum of $81,670, although the contract could be extended with the agreemeant of both the
government and the firm.

The Department made clear that the contract did not contemplate payment to the firm of
any "contingency fee" related to potential recoveries. It also made clear that only a consulting
role was contemplated at this ime, "At least for the foreseeable future, the litigation team itself
will consist exclusively of Justice Department attorneys," Ogden said.
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TUESDAY, APRIL 6, 1999(202) 514-2007
WWW.USDOJ.GOVTDD (202) 514-1888

DEPARTMENT OF JUSTICE STATEMENT

The Department of Justice has entered into an agreement with the Minneapolis law firm
Robins, Kaplan, Miller & Ciresi L.L.P., to retain the firm’s services as consultants on tobacco
litigation. According to the agreement, Robins, Kaplan, Miller & Ciresi will provide advice and
assistance to the Justice Department’s tobacco litigation team on a reduced-rate hourly billing
basis through June 30, 1999,

Robins, Kaplan, Miller & Ciresi represented the state of Minnesota and Blue Cross-Blue
Shield of Minnesota in their lawsuit, State of Minnesota and Blue Cross and Blue Shield v.
Philip Morris, Inc. As aresult of the lawsuit and near the end of trial, the tobacco industry
.agreed on May 8, 1998, to pay $6.6 billion in damages to Minnesota’s citizens and to submit to
cigarette marketing and advertising curbs.

“Robins, Kaplan, Miller & Ciresi is widely recognized for its success in the Minnesota
litigation against the tobacco industry and for its expertise in this area of litigation,” said David
W. Ogden, Acting Assistant Attorney General for the Civil Division. “They have devoted
thousands of hours to uncovering and leaming the facts relating to tobacco litigation. Their
extraordinary experience in this area will be very valuable to the Department’s tobacco litigation

" team as we prepare a plan to recover federal health care’expenditures from the tobacco industry,”

According to the contract, the Department of Justice will pay the firm $75 per hour and
will reimburse the firm for travel costs and expenses. This represents a substantial reduction in
the firm’s customary billing rate. The total contract, which runs through June 30, 1999, is for a
maximum of $81,670, although the contract could be extended with the agreement of both the
government and the firm.

The Department made clear that the contract did not contemplate payment to the firm of
any “contingency fee” related to potential recoveries. It also made clear that only a consulting
role was contemplated at this time. “At least for the foreseeable future, the litigation team itself
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will consist exclusively of Justice Department attorneys,” Ogden said.
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Tobacco Litigation Team / Consulting Announcement
Tuesday, April 6, 1999

Q&A

Q: What happens after June 30, 1999?

A Although the contract expires on June 30, we have the option to renew it and continue to
seek the firm’s consulting services after that time,

Q: Will the firm represent the government in a lawsuit?

A Under this agreement, the firm is only authorized to provide advice and assistance to the
Department’s tobacco litigation team.

Follow-up:

Q: Is it a possibility that ¢the firm will eventually represent the government?

A: There are not plans for that. This agreement is for the firm to act in a consulting role to
the Justice Department’s litigation team.

Q:  Areyou considering a contingency fee arrangement in the future with the firm?

A: No. The contract does not contemplate payment to the firm of any “contingency fee”
related to potential recoveries. We do not intend to enter into any contingehcy fee
arrangement in connection with this litigation.

Q: Would you ever consider such an agreement?

A: I can’t imagine that we would. This has not been dw-cussed as an option.

Q: Isn’t it a conflict of mterest for the firm to represent Minnesota and the United
States?

A No. This agreement has been thoroughly examined by our ethics experts and there is not
a conflict of interest.

Q: Did you compete this contract with other firms?

Al No. It was clear that Robins, Kaplan, Miller & Ciresi is extraordinarily qualified in this

'

area of litigation.

Do you think this decision creates the appearance that you don’t have full
confidence in the lawyers in the Department of Justice?

No. Clearly this firm has exceptional experience that the Justice Department lawyers can
use in their case against the tobacco industry, Attorneys at the firm have spent thousands
of hours reviewing millions of documents produced in Minnesota’s tobacco case. They
will be able to make an invaluable contribution to the efforts of the outstanding team that
has been assembled already at the Departinent. We have complete confidence in the team
of experienced government litigators we have assembled.

dooq
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How many lawyers are on the tobacco litigation team from the Department?
Currently the team consists of about 10 full-time attorneys. There are about 10 additional
attorneys from various divisions of the Department working with the full-time team.

What divisions are represented on the team?

The attorneys on the full-time team are from the Civil Division, but there are also
attorneys from the Office of Legal Counsel, Antitrust Division, the Criminal Division
and the Environment and Natural Resources Division working with them.

How does the fact that the criminal investigation may be coming to a close affect the
tobacco litigation team?

1 have no information about the criminal investigation, but there is no connection.

. How far along is the litigation plan?

The litigation team continues to review and assess the various legal theories and is
developing those theories and determining the most effective approach to recover federal
health care expe_ndiuues from the tobacco industry.

Do you have a timeline for when litigation will be brought against the industry.
No. ' - '
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Record Type: Record

To: Bruce N. Reed/OPD/ECP@EOP, Elena Kagan/OPD/EOP@ECP, Laura Emmett WWHO/EOP@EOP
cc J. Eric Gould/OPD/EQP@EOP
Subject: Need your advice on one DOJ Q&A on tobacco lawsuit

As you recall Sen McConnell and others submitted written questions to the AG on the tobacco lawsuit.
Since the AG is testifying next Wednesday, we'd like to get these to the Hill tomommow. There's one tricky
one I'd like your help with. Can you think of a better way to answer this question?

Current Version of Q&A

Q: The Administration directly connects its proposed 55-cent increase in the cigarette excise tax to health
care expenditures in various Federal programs. See FY 2000 Budget of the United States Government,
Table S-B (listing Veterans, Federal Employees Health Benefits Program, Department of Defense, and
Indian Health Service). Doesn't this suggest that the amount of previously collected Federaltobacco
excise tax revenues should offset any claims for past Federal health care expenditures?

A: No. The Department believes that liability for Federal tobacco-related health care costs praperly may
be assessed against the parties responsible for these costs. Department does not agree that excise
taxes paid by smokers relieve or reduce the accountability of Y44 tobacco companies for these costs.

Background

Table S-8 of our budget simply lists 1) the year-by-year revenue raised by the 55 cent excise and the
accelerated 15 cent tax, 2) the year by year tobacco related health costs in Veterans, Federal Employees
Health Benefits Program, Department of Defense, and Indian Health Service, and 3) the amount assumed
from recoupment.

The text of our budget (p. 88), however, says in the section disucssing the price increase: "The funds that
result from this policy will offset tobaco-related Federal health care costs. Each year, the Federal
Government spends billions of dollars treated tobacco-related diseases for our Armed Forces, veterans,
and Federal employees. It is fitting that the tobacco industry reimburse U.S. taxpayers for these costs,
just as it has already agreed to do for the States.”

In the later section mentioning the lawsuit, the budget says "In addition to these Medicaid costs,
tobacco-related health problems have cost Medicare and other Federal programs billions of dollars each
year. To recover these losses, the Department of Justice intends to bring suit against the tobacco
industry, and the budget contains $20 million to pay for necessary legal costs. The Administration will
propose that recoveries will be used to enhance the security of Medicare for future generations." ]
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({202) 224-8024 Demoacratic Policy Comminee
Email: senaton@robhsanate.goy WASHINGTON, DC 20810-4503 i
hitpy/irebbacnpto.gov
February 4, 1990
The President
The White House

Washington, D.C. 20500

Dear Mr. President:

I am concerned about the proposal to bring a foderal lawsuit against the nation's
tobacco mamtacturers. When you first announced this approach during the State of the Union,
I thought such a suit might provide a way to bring all of the parties to the negotiating table to
resolve the uncertainties which still surround tobacco production in the United Stares. As you
know, many Virginiaps rely on tobacco for their livelibood, from mamufacturing workers to
growers to dovk workers. Beginning with the comprehensive settlement announced on Junc

20, 1997 and continning until today, these workers, growers and their families have suffered
enormous upheaval and uncertainty.

I'd like w [ind & wey to help alleviate this apheaval and give these families some

certainty, and I've concluded it is likely that the lawsuit would create further instability. For
this reason, I'd like to urge you not to initiate snch a federal legal action.

The states succesafully sued the tobacco companies under various thearies of recovery,
including Medicaid reimbursement, consumsr fraud and antitrus( violations. The federal
government, apart from asserting seme claim under the state's Medicaid recovery, does not
appear (o have a similar obvious basis for & suit, Tn the past, the position of the Justice
Department has been that the federal povernment does not have the authority 10 sue
manufiacturers of a legal product such as tobacco. This position, T understand, was based on a
lengthy internal memorandum produced several years ago. I undersmnd further from an article
in the New York Times on January 21, 1999, that another memorandwm was prepared by
ontside counsel that reaches the oppasite conclusion and asserts (hal the federal government
does have a right to sue, Having a copy of these two documents would assist me in
understanding exactly what caused the Justice Departraent to reverse its original position.

-——

In the hope of avoiding this federal litigation, I would like to request copics of these
\\two documents ag soon as possible.

Sincerely,

C el 02,98

Charles S. Robb

Srats Offcw: Rogicnel Officws:
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led
Record Type: Record

To: Bruce N. Reed/OPD/EQP, Elena Kagan/OPD/EOP, Laura Emmett/WHQO/EOP

cc: J. Eric Gould/OPD/EQOP
Subject: Medicare tobacco related costs

Bruce you asked yesterday if we have an estimate of Medicare tobacco-related costs.

If we need to use a number we and OMB {Mendelson) are comfortable using "tens of billions of
_dollars a year.”

Here's why:

(1) The best estimate we have is that tobacco-related health problems cost Medicare $10 billion in
1993. This estimate was published in COT's Morbidity and Mortality Weekly Report in 1994, and
was cited by CBO in its April 1998 report on the proposed tobacco settlement.

(2) CDC _and OMB both thi i i i servative. Besides, we don't want to pre-judge
what’a suit may ask for once estimates are updated. Thus, we'd propose to be general.
Mendelson particularly made the point that OMB wouldn’t sign off on using a particular number but

would be ok with "tens of billions of dollars.” Currently our budget Medicare paragraph says
"billions of dollars each year.”

A

Estimates of total tobacco-related health costs {federal, state, private) range from $45 to $75 billion
1 a year.
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Cynthia A. Rice 01/26/99 10:21:16 PM

fusnd
Record Type: Record

To: Bruce N. Reed/OPD/EQP, Elena Kagan/OPD/EOP, Laura Emmett/WHO/EOP

cc:
Subject: Bruce you asked for the budget language on the Medicare fawsuit $$

The budget says:

"In addition to these Medicaid costs, tobacco-related health problems have cost the Medicare
program billions of dollars each year. To recover these losses, the U.S. Department of Justice
intends to bring suit against the tobacco industry, and the 2000 budget contains $20 million to pay
for necessary legal costs. The Administration will propose that all recoveries will be used to
preserve and protect Medicare for future generations.”
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DEPARTMENT OF JUSTICE FACT SHEET
Developing a Plan to Take the Tobacco Industry to Court...

What is the Justice Department Doing...

: ot
The Justice Depattﬂ:@t%k force to develop a plan to bring the tobacco

industry to court to recover federal expenditures caused by tobacco use.

The task force is assessing the various legal theories to determine which would be most
effective to recover federal funds paid out as a result of tobacco-related ilinesses.

Theories under which the United States has the authority to pursue recovery for those
who injure recipients of the federal health care benefits include, but are not limited to:

Medical Care Recovery Act, 42 U.S.C. 2651-53, which permits recovery from
those who commit a tort that causes the federal government to pay out health care
benefits, and

Medicare Secondary Payer Act, 42 U.S.C. 1395y(b), which permits the United
States to recover from those responsible to pay, under appropriate circumstances,
for injury done to recipients of Medicare.

What is the relationship to state settlements..,

The Justice Department’s efforts do not include seeking funds collected by the states
through settlements with the industry. The states recovered money expended under the
Medicaid program. The Justice Department is developing plans to recover funds
expended under other federal programs, where the federal government pays directly.

The amount of money paid out by the federal government under various programs is even
larger than that paid out by the states through the Medicaid program. As has long been
recognized with respect to the success lawsuits brought by the states, the tobacco
industry's potential liability for government provided health care is unprecedented.

The United States provides health care benefits through a wide varitety of prograrns,
including Medicare, Veterans' benefits, benefits to metbers of the armed services,
CHAMPUS, the Federal Employee Health Benefits program, and the Indian Health
Services. The task force will look at all of these programs,

‘Who will serve on the task force...

The task force will be led by the Civil Division with Deputy Assistant Attorneys General
Philip Bartz and Donald Remy supervising. The Department has already begun to pull
the task force together drawing up on the resources of the civil division, as well as other
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As everyone knows, our children are targets of a massive media campaign to hook them
on cigarettes. [ ask this Congress to resist the tobacco lobby. Together, let’s reaffirm the FDA’s
authority to protect children from tobacco, hold the tobacco companies accountable, and protect
tobacco farmers.

Smoking has cost taxpayers hundreds of billions of dollars under Medicare and other
programs. The states are right: {axpayers shouldn’t pay for the costs of lung cancer, emphysema
and other smoking-related illnesses -- the tobacco companies should. Tonight, 1 am announcing
that Justice Department is preparing a litigation plan to take the tobacco companies to court. And
with the funds we recover, we should strengthen Medicare. If we act in these areas -- minimum
wage, family leave, child care, health care and the safety of our children -- we will begin to meet
our generation’s historic responsibility to strengthen our families for the 21st Century.

A 215t CENTURY ECONOMY
Today, America is the most dynamic, competitive, job creating economy in history.
But we can do even better -- in building a 21st Century economy for all Americans.

Today’s income gap is largely a skills gap. Last year, Congress passed a law enabling
workers to get a skills grant to choose the training they need. This year, I recommend a five year .
commitment in this new system so that we can provide that training for all Americans who lose
their jobs, and rapid response teams to help towns where factories have closed. And I ask for a
dramatic increase in federal support for aduit literacy, so we can mount a national campaign
aimed at millions of working people who read at less than a fifth grade level.

In the past six years, we have cut the welfare rolls nearly in half. Two years ago, from
this podium, I asked five companies to lead a national effort to hire people off welfare.
Tonight, our Welfare to Work Partnership includes 10,000 companies who have hired hundreds
of thousands of people. Our balanced budget will help another 200,000 people move to the
dignity and pride of work.

We must bring the spark of private enterprise to every community in America -- t0
inner cities and remote rural areas -- with more support for community development banks,
empowerment zones and 100,000 vouchers for affordable housing.

And I ask Congress to support our bold plan to help businesses raise up to $15 billion of
private sector capital to bring jobs and oportunity to our inner cities and rural areas -- with tax
credits and loan guarantees, including new American Private Investment Companies modeled

on our Overseas Private Investment Corporation. Qur greatest untapped markets are not
overseas -- they are right here at home.

11
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A surprise, embargoed until the President says it.
On background, admin official -- you can’t use it till the President says it, and you can’t call
anyone for reaction until BC says it around 9:40

Tonight, the President will announce that the Justice Dept is preparing a litigation plan to take
the tobacco companies to court.

He’ll say that smoking has cost taxpayers hundreds of billions of dollars under Medicare and
other programs, and that taxpayers shouldn’t have to pay for the costs of lung cancer,
emphasyma, and other smoking-related illnesses -- the tobacco companies should. He’ll also
say that we should strengthen Medicare with funds we recover.

The Administration has been reviewing this matter since the collapse of the tobacco bill. The
tobacco industry’s potential liability for government-provided health care is unprecedented, and
the Dept has now determined that the federal govt has viable grounds for recovery.

The Dept is launching a task force to develop a lawsuit.
The Dept will be committing significant resources to this effort.

I’m not going to discuss the Dept’s litigation strategy. (what claims, what theories, what courts)

Srmays

lJf's SO, SRt A
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Tobacco Q & A
What exactly did the Prcsident announce in the State of the Union address?

The President announced that the Department is developing a plan to bring the
tobacco industry to court to recover federal expenditures caused by tobacco use.
Tobacco-related illnesses cost the taxpayers over $§ ___ billion per year. This is an
unprecedented potential liability and the Department believes that there are viable
grounds on which to seek recovery.

What does the President's announcement actually mean?

After reviewing the relevant facts and law, the Department has determined that
there are 2 number of appropriate bases on which to recover from the tobacco
industry for federal health care expenditures. We are now committing additional
resources and increasing our efforts to prepare a plan to bring law suits, where
appropriate.

Hasn't the Department heen looking at this for a while?

The Department has looked at these issues at different times in the past and has
been actively reviewing the factual and legal issues since the failure of
comprehensive tobacco legislation in the last Congress.

What has changed now?

The Department is forming a task force to prepare to litigate to recover these costs.
This task force will make decisions on the scope and types of cases that we will
pursue.

Has the Department definitcly decided to sue?
ves.
IegFinal decisions about when and where to file the lawsuit or suits will be made after
the task force completes its assessment, but at this time the Department believes
that there are viable grounds for recovery under federal law.

Could the task force ultimately decide not to file litigation?

I don't want to tie the task force's hands, but we believe that there are viable
grounds for recovery under current law,

On what theories will the United States basc its recovery?

The task force will, of course, make decisions about appropriate theories to pursue.
There is no question, however, that the United States has the authority to pursue
recovery for those who injure recipients of federal health care benefits under the
Medical Care Recovery Act, 42 U.5.C. §§ 2651-53, which permits recovery from
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those who commit a tort that causes the federal government to pay out health care
benefits, and the Medicare Secondary Payer Act, 42 U.S.C, § 1395y(b), which
permits the United States to recover from those responsible to pay, under
appropriate circumstances, for injury done to recipients of Medicare. [We will not
comment further on potential theories at this time.]

Will the United States take the same approach as the States?
We have extensively reviewed the theories pursued by the States and may pursue
some of the same theories, but federal law provides other avenues for recovery as
well. The task force will assess all available theories and develop the most
effective litigation plan.

It has been suggested that the federal government could only pursue recovery one
smoker at a time. Does the Dcpartment agree with this assessment?
Wouldn't this make a recovery burdensome and inefficient?

As I indicated, the task force will review and decide such questions prior to filing
any suit.

When/Where will these lawsuits be filed?

These decisions will be made by the task force, but they will be working to bring
appropriate suits as soon as possible.

‘Who will serve on the task force?

The task force will be run out of the Department's Civil Division, but will draw on
other Departnent components as well.

Who will head the task force?

The Civil Division will head the task force with DAAGs Phil Bartz and Donald 7
Remy supervising. We have already begun to pull the task force together. :

Will the task force be located in the same place?
Yes. We have locuted office space and are working out the details.
Will you hire outside attorneys, like David Boies in the Microsoft case?

It is a possibility. There are a number of attorneys with significant experience
litigating against the tobacco industry who could be a valuable part of this team.

Will the Department pay outside attorneys on a contingent fee basis?

~2-
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No.

The litigation will be a major undertaking. Docs the Department currently have the
resources that it needs to pursue this litigation?

The Department will be working with existing resources this year, but will seek ‘ﬂb
additional resources in FY2000 [Can we say this?].

Will the Department build on evidencc compiled by the states in bringing their
litigation — for example, the evidence uncovered by Minnesota demonstrating
that the tobacco companies worked together for years to hide the dangers
associated with tebacco use?

Yes. As aresult of the State lawsnits, there are millions of pages of documents that
have been made public. These documents demonstrate that the tobacco companies
have targeted children and hidden the addictive and dangerous nature of their
product. The task force thus will build on this effort in developing its suits.

What programs will the Department seek recovery for?
The United States provides bealth care benefits through a wide variety of programs,
including Medicare, Veterans' benefits, benefits to members of the armed services,
CHAMPUS, the Federal Employee Health Benefits program, and the Indian Health
Service. The task force will look at all of these programs.

Hasn't the tobacco industry paid enough? $200 billion to the states?

The states were recovering money expended under the Medicaid program. The
President’s announcement relates to a plan to recover funds expended under other

federal programs, where the federal government pays directly for directly.\ The ?
amount of money paid out by the federal government un AT10US Pro; is

even larger than that paid out by the states through the Medicaid programs.

Will the Department sue the states to recover its share of Medicaid dollars?

The President's announcement had nothing to do with the state settlement and the
task force will not be involved in recovery of Medicaid dollars. Those decisions are
to be made in the first instance by HHS.

Why did the President and not the Attorncy General announce this initiative?

This is an unprecedented liability that we believe is owed to the United State
treasury and is a enormous conmumitment of resources. It is thus a matter significant
enough to warrant a Presidential announcement.
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Isn't this a violation of Departinent of Justice policy?

No. We are announcing the formation of a task force to review these issues. The
fact that the President chose to announce this simply underscores the importance of
our effort and the massive potential liability that is owed to the federal government.

Isn’t it odd to apmounce a plan to bring lawsuits before actually bringing them? Isn’t

this unfair to the tobacco companies?

It may be unusual, but, as has long been recognized with respect to the lawsuits
brought by the stales, the tobacco industry’s potential liability for government

_ provided health care is unprecedented. Any effort to recover this money is similarly

unprecedented. [In addition te its significance, we needed to announce our intention
because we will be seeking additional funding from Congress for ¥Y2000 as the
task force continues its efforts].

Aren't you concerned that this task force will be viewed as a political move?

Politics has nothing to do with the formation of the task force. The Department
believes that there are viable theories on which to recover a massive amount of
money owed to the federal treasury. The states have already settled their claims
with the tobacco industry for approximately $200 billion dollars. The federal
government has paid out many times that amount over the last 40 years in medical
care arising out of tobacco use.

Isn't this just extortion? Isn’t the administration just trying te force the tobacco

industry back to the bargaining table in Congress?

No. We are basing the formation of the task force on our review of the facts and
law, not on anything else. The Department believes that there are viable theories on
which to recover a massive amount of money owed to the federal treasury. That the
tobacco industry has already settled similar claims against the states for
approximately $200 billion dollars should demonstrate the appropriateness of this
course of action.

[@oos5
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What did the President announce last night?

The President announced that the Justice Department is preparing a litigation plan to take
the tobacco companies to court for smoking-related federal health care costs. The Justice
Department, after studying this matter for several months, has determined that the tobacco
companies’ potential liability is massive and that there are appropriate bases for recovery,
and the Justice Department is putting together a task force to make decisions on the best
way to bring litigation.

What claims will the suit assert? What damages will it seek? Will there be more
than one suit?

These are matters for the Justice Department’s task force to determine. The Justice
Department has noted two possible theories on which to proceed: the Medical Care
Recovery Act and the Medicare Secondary Payer Act. And possible costs to be recovered
include those under Medicare, the Federal Employee Health Benefits program, military
and veterans benefits, and the Indian Health Service. But these are all matters that will be
evaluated and decided on by the Task Force, and in general we will not be discussing our
litigation strategy in public.

When will the suit be brought?

This is a matter for the Justice Department’s task force to determine. Litigation will be
brought when the Justice Department 1s fully prepared to do so.

Hasn’t the Justice Department been looking at this for a long time? Why did it
suddenly reach this decision?

The Justice Department has been reviewing this matter since the collapse of tobacco
legislation last summer. After careful consideration, the Justice Department concluded
that there were viable grounds to recover tobacco-related health care costs from the
companies.

Did the President direct the Attorney General to bring this suit?

No. The Justice Department made this decision, based on its analysis of the relevant legal

questions. The President of course supports the Attorney General’s determination.

Did the White House talk to the Justice Department about bringing the suit?



The Justice Department did keep the White House apprised of its analysis, and White
House lawyers asked questions and offered views as appropriate. It was always clear that
any decision to proceed with tobacco litigation would be made by the Attorney General.

But did the White House lawyers try to persuade the Justice Department to bring
the suit?

All the lawyers -- both from the Justice Department and from the White House -- were
trying to understand and analyze the issues involved as completely as possible. The White
House lawyers always understood that this would be the Attorney General’s decision.

Who will be handling this litigation in the Justice Department?

The litigation will be run out of the civil division, although other units of the Justice
Department may also play a role in particular aspects of the litigation.

How does this litigation relate to the federal government’s claim for recoupment of a
portion of the states’ settlement money?

There is no connection at all between the two things. The task force will be évaluating
claims against the tobacco companies, not the states. Issues concerning recoupment of the
state settlements are entirely separate and distinct.

Why is the President suing the tobacco companies and asking for a tax increase to
reimburse the federal government for the costs of tobacco-related disease. Isn’t this
double-dipping?

First, the tax increase will reimburse the government only for the non-Medicare costs of
tobacco-related disease in the future. It would not reimburse the government for
Medicare costs or for any past costs. Second and more important, these are different and
independent actions. The Justice Department made a legal decision to proceed against the
tobacco companies on the basis of its analysis of the companies’ potential liability. By
contrast, the decision to seek a tax increase was a public health decision made by the
White House.
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Honorable Frank W. Hunger
Assistant Attorney General
Civil Division

U. S, Departient of Justice
Washington, D.C. 20530

Dear Mr. Hunger:

The Federal Employees Health Benefits (FEHB) Program is the largest employer
sponsored health benefits system in the country. The Program provides health insurance to active
Federal employees and their dependents as well as Federal annuitants and their survivors. The
U.S. Office of Personnel Management (OPM) manages the FEHB Program, through contracts
with over 350 health benefits plans. OPM also administers the Employees Health Benefits Trust
Fund (Fund), under 5 U.S.C. §8909 which is used to make payments to approved health benefits
plans and to pay for administrative expenses to administer the FEHB Program.

OPM is mandated to administer the FEHB program in an efficient and economical
_manner. In times of rapidly increasing medical costs t0 employers, OPM takes very seriously its
obligation to offer the Federal workforce comprehensive medical coverage at the lowest possible
costs. As Federal employees and the Government share in the costs of the health insurance
provided by the FEHB Program, cost containment is a primary component of OPM’s
management responsibilities.

In that regard, we have noted with great interest the number of lawsuits recently brought
by state governments as well as health plans themselves, against the tobacco industry, in an
attemnpt to recoup the dollars expended for tobacco-related illnesses. As the nation’s largest
employer and provider of employee health benefits, we seek the advice of the Department of

ustice as to whether the FEHB Program might similarly seek to recover the dollars that have
been expended in the FEHB Program for tobacco-related illness.

We have been advised by at least one large health plan that it will attempt to seek such
recovery for its lines of business involving private sector employers. Although we have been
advised that specific plan will not seek recovery on behalf of the FEHB Program, we would be
greatly conccmcd about the FEHB Program becoming involved in such litigation by other plans
or other litigants. This is because not all of the many plans thet contract with OPM in the FEHB
Program are apparently planning such litigation, and we would not want any ultimate recovery to
benefit only some of the FEHB plans. Further, we do not believe it is in the best interests of the

FEHB Program to have the issue of recovery dependent on litigation brought in various courts,
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on behalf of various plans, with potentially inconsistent theories of recovery. Therefore, we
bring to your attention the question of whether the Federal Government, through the Department
of Justice, should consider its own litigation on behalf of the FEHB Program.

We would appreciate the opportunity to discuss with the Department of Justice such
litigation. Our health benefits experts in OPM’s Retirement and Insurance Service can fully
explain the process of payments of benefits in the Program, and OPM and the Department of
Justice could then discuss the various theories that might be applicable to recovering such costs.
For example, we understand some health plans have pursued litigation in their private sector
business under general theories of tort liability. In those situations, the relief sought included
recovery of medical costs paid by the carrier for tobacco-related illness. In the FEHB context, for
example, the medical costs paid by the FEHB health plan for the treatrnent of an enrollee’s
cancer, where the illness can be shown to be proximately caused by use of tobacco, would be
recovered by OPM on behalf of the Program. The FEHB recovery would be in the nature of a
typical subrogation recovery, the proceeds of which would be returned to the Fund. While in the
usual subrogation context, the enrollee would bring an action to which the health plan would
subrogate, we believe that an action on behalf of the entire FEHB program could be more
effective and efficient.

A vanation of this thecory could be for the recovery of the difference in the amount of
FEHB premiums that were paid to the health plans and the amount of premiums that would have
been owed had the health plans not expended the monies needed to pay for tobacco related
medical treatment. Pursuant to statute, the rates charged by FEHB health plans must reflect the
cost of benefits provided. 5 U.S.C. § 8902(I). These increased health benefits liabilities have had
a direct impact on the Fund, through which premium dollars are used to pay FEHB costs. There
is areal cost to the Government as the majority of the premium dollars are contributed by the
Govermnment, with the remainder contributed by the individual Federal employee enrollee.

As the managers of the FEHB Program and the Fund, OPM believes that it has a duty to
seek out and attempt to recover funds that would reduce the cost of medical insurance for the
Federal workforce. We recognixze that litigation of this type is a major undertaking, with certainly
no guarantee of success. However, we belicve it would be productive to further explore the
Department of Justice's views on whether such litigation is possible and whether it might

comport with similar hngauon on behalf of other Federal providers of medical treatment or
insurance.

cAA TSI L ni SNIRISM M1G J0SSH  WOMd  62:91 B8E6T-91-120



-

roe oo Pt b L

DRAFT

We would appreciate the opportunity to further discuss this matter. i would look forward
to meeting with you or members of your stalf to more fully review this issue. { can be reached at
202 606-1700.

Very truly yours;

Lorraine Lewis
General Counsel
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BRIEFING REGARDING A POTENTIAL FEDERAL LAWSUIT
TO RECOVER SMOKING-RELATED HEALTHCARE COSTS

. Desirability of Bringing Suit. The desirable goal of recovering federal healthcare costs
associated with tobacco must be grounded on a plausibly winning legal theory of
recovery. The Department has examined possible legal theories in this regard extensively
over the past three years. During this period, we also have successfully defended FDA's
authority to regulate tobacco products. In addition, it has been publicly disclosed that we
are conducting a criminal investigation involving the tobacco industry. We are also
willing to challenge the tobacco companies to recover healthcare costs if we have a
credible basis to dg so.

. State Attorney Generals' Approaches are not Workable for the United States.
Private plaintiff attorneys who have represented some of the states and other ATLA
lawyers have recently suggested that the United States could sue to recover its healthcare
costs based on equitable common-law theories or, alternatively, the Medical Care
Recovery Act ("MCRA"). Their suggestions, while well-intended, cannot overcome the
legal hurdles faced by the federal government in bringing a Medicare recovery suit.
Indeed, the alternative approaches vividly highlight the weaknesses in each alternative.

0 Unlike the states, the United States cannot sue to recover its healthcare damages
absent statutory authority. United States v. Standard Oil Co., 332 U.S. 301
(1947). Bound by Supreme Court precedent, the United States does not have
the necessary statutory authority to sue for damages to the federal fisc.

o In general, the success of the states' lawsuits has not stemmed from their
common law claims. Several state courts and two federal courts have recently
dismissed common law claims because the types of healthcare damages sought
are too remote from the industry's wrongful conduct to have been caused by the
manufacturers’ conduct. '

0 MCRA, the one federal statute that explicitly authorizes a right of recovery for
federal healthcare costs, is designed for the United States to sue for health care
furnished to a single individual; it does not authorize aggregation of claims.

o] Regarding the Medicaid program, the United States' only remedy is to cellect
from the states which have pursued claims against the tobacco manufacturers.
4
. Préemption Issues. Any action alleging — whether implicitly or explicitly — that the
tobacco companies failed to warn consumers as to the safety and health affects of
tobacco products would likely be preempted by the Federal Cigarette Labeling and
Advertising Act and the Smokeless Tobacco Act.

. Feasibility Challenges. Unless the United States can aggregate potential claims,



bringing individual claims for the tens of millions of beneficiaries is an insurmountable
obstacle. The trend in federal law disfavors aggregation of claims in mass tort actions,
particularly tcbacco actions. See e. g., Castano, er al. v. American Tobacco Co., 84
F.3d 734 (5th Cir.1956). Even with an aggregation approach, it will still be necessary
for us o assemble this evidence and the Department of Health and Human Services has
estimated that the undertaking would, in the best of circumstances, take well over 12

months.

Legislative Authorization is Needed and Should be Pursued. Aware of these legal
hurdles, we drafted a bill for Senator Graham that would give us authority to sue the
tobacco manufacturers. To date, no effort has been made to enact this bill. This bill
also would lessen the proof problems by permitting use of statistical data, creating a
presumption on causation, eliminating certain affirmative defenses, and requiring a jury
instruction that nicotine is addictive. Because the precise amount of the costs incurred
by the federal government for smoking-related illnesses is difficult to ascertain, proving
damages still would be very challenging even with this bill.

An Unsuccessful Federal Lawsuit Would Seriously Undermine the Public Health
Strategy Against Tobacco Use. Civil litigation brought by the United States to
recover healthcare costs would be a serious mistake — for the government and for the
public health. With no real chance of success, we would be committing ourselves to
the largest, most complex affirmative lawsuit ever filed by the United States. The
tobacco lawyers know the weaknesses in our legal theories and evidence. The tobacco
companies would be fighting for their very existence and would have every incentive to
defend these suits vigorously. Settlements short of trial - as have occurred in the
some state cases — would be very unlikely.

0 If the industry successfully defeated a federal lawsuit, the overall campaign
against the use of tobacco would suffer a devastating setback. Litigation success
against the United States would appear to absolve the tobacco companies of their
prior bad conduct. An unsuccessful litigation effort to recover healthcare costs
would also be utilized to defeat our legislative efforts.

Conclusion: The consequences of an ill-fated federal lawsuit are all negative. The loss
of that federal law suit could adversely affect the efforts to reduce youth tobacco use
and any chance of a comprehensive legisiative solution. Lacking a viable legal theory,
the United States should not initate litigation against the tobacco industry to recover
healthcare costs stemming from tobacco use. Our efforts should be directed toward
enattment of the Graham legislation.
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UNITED STATES CODE, ANNOTATED
TITLE 42. 'm# PUBLIC HEALTH AND WELFARE
CHAPYER 32- THIRD PARTY LIABILITY FOR HOSPITAL AND MEDICAL CARE
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(c) Third-party beneficiary status of; United States
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Department of Veterans Affiirs to ap. eligible veteran for 2 service-comupected disubility under the
provisions of chapter 17 of Title 38
(£) Cyedits to appropriztions;

(1) Any amount recovered upder this section for roedical care and related services
furnished by a mifitary medical facifity or gimilar military activity shall be credited to

(Z)Am‘amountmed nden thissechonﬁrﬂwcostmﬁctlmtedSmImofpayofan :

imjured or diseased mexuber of the wiiformed services shall be credired o the appropristion that
supports the operation of the commans ntﬁvity or other wpit to winch the member was assigned
at the time of the injuty or illness, as detenmined vnder repulations prescribed by the Secretary
conterued.
(g) Definitions
memdm SeCHOT
(1) The term “yniformed ces” has the meaning given such term in section 101 of
Title 10. .
(2) The rerm "wrtioas or other accountable conduct” includes amy tortious omission or mabua ._r
conduct requiring restitution to be/made to prevent an anjust enxichment... LT"**M‘:JW"

(3) The texm "pay™, with respect 1o a member of the mmiformed scrvices, means basic pay, Ldiee Tl
special pay, and incentive pay that the reember is aothorized to receive under Title 37, or any exidde

(4) The tenp "Secretary concem ed” meang.-

(A) the Sccretary of Defense, With respect to the Army, the Navy, the Air Force, the
MnrheCorps,andthsCoastGuard(itisommﬁngasawviccinﬂwNavy);

(B) the Sexwetary of Tra rtation, with respect wo the Coast Guard when it is not
opemnngasasmcemﬂ:laNa\rr

{C) the Secretary of Health and Humam Services, with respect to the commissioned corps

of the Public Health Service: and
(D) the Sexretary of Commerce, with respect to the commissioned corps of the National
chnicandAnnospheu'cA&ninislmiEDn.
' CREDIT(S)
1995 Main Volume

(&b_;,s ]3-):-593, 5 1, Sept. 25, 1962, 76 St 593; Pub.L. 102-54, s 13(q)(8), Jane 13, 1991, 105

1998 Elcramnic Updﬂxe (AS : Pub.L. 104_201’ Div. Tifle 107
Sept 23, 1996, 110 Stat. 2661.) A, Title X, 5 1075(), (b),
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Ron Klain @ OVP
10/01/98 02:09:28 PM

Record Type: Record

To: Bruce N. ReelePDfEOP, Elena Kagan/OPD/EQP

cc:
Subject: Tobacco Memo

A few things:

1. | think we should make clear that our terms will be as tough as they were on McCain. We are
going to have a very high bar.

2. Also, we should provide for inclusion/consultation of the anti-tobacco forces, esp. Koop/Kessler,
The last thing we need right now is these folks saying we are selling out on this issue. If they blast
us, we lose. We need to get them on board,
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(. 4“ Bruce N. Reed
5 " 10/01/98 03:15:38 PM

Record Type: Record

To: Ron Klain/OVP @ OVP

cc: Elena Kagan/OPD/EOP
Subject: Re: Tobacco Memo fﬁ

| called you to say we weren't going to send the memo into the President for the next few weeks,
just to make sure nobody thinks we're rushing into discussions with the tobacco companies.

When the time comes, of course we should hold out for a good deal. But the McCain bill is an
unfair standard for discussions over the Medicare claim. It doesn't do anybody any good to assume
that we can get $516 billion for settling a suit the Justice Dept. refuses to bring.

We'll reach out to Waxman, Conrad, and the public health community as we try to figure out a
legislative and budget strategy for next year.
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THE WHITE HOUSE
WASHINGTON

September 30, 1998

MEMORANDUM FOR THE PRESIDENT AND VICE PRESIDENT

FROM.: Bruce Reed
Elena Kagan
SUBJECT: Federal To laim

Over the last few months, we and Bruce Lindsey have had many conversations with
Department of Justice attorneys regarding the feasibility of bringing suit against the tobacco
companies for Medicare and other losses stemming from the use of tobacco products. We also
have asked DOJ lawyers to consult with a number of law professors and trial attorneys who have
considered the viability of a lawsuit.

The Department now has concluded that it should not bring suit against the companies.
Almost everyone at DOJ agrees that such a suit could be brought consistent with Rule 11 (i.e,,
with minimum professional standards). Most DOJ lawyers also acknowledge that given the size
of the claim and other factors, the companies might well choose to settle the suit (as they are
settling state claims) for a substantial sum of money plus public health concessions. DOJ
attorneys believe, however, that they should not bring suit unless they would stand a reasonable
prospect of actually winning the suit at trial and on appeal (L., putting aside all settlement
possibilities). The attorneys have concluded that under existing law governing Medicare and
other potential federal claims, they cannot meet this standard. The lawyers principally argue that
current law precludes the federal government from aggregating (i.e., bringing in a single suit)
claims for each Medicare beneficiary’s tobacco-related health care costs.

At the same time, most DOJ attorneys appear amenable to settling federal claims against
the tobacco companies without bringing a prior lawsuit. (The lawyers reason that although they
cannot bring suit against the companies for want of an effective aggregation device, they do in
fact have millions of individual claims against the companies, which they could settle all at
once.) Under this approach, the govenment would enter into negotiations with the tobacco
companies to resolve potential federal claims; if an agreement were reached, the parties would
file in court a settlement agreement and proposed consent decree, which would release federat
claims against the tobacco companies in exchange for some combination of monetary damages
and injunctive relief. No legislation would be necessary.

We have some reason to believe that the companies -- at least Philip Morris and Lorillard
-- would have an interest in entering into this kind of negotiation in the wake of a settlement with
the states (which, as you know, is rumored to be in the offing). The principal outside counsel for
Philip Morris (Meyer Koplow) recently suggested to Elena that his client wants to resolve all



government claims against it, including potential claims by the federal government. He implied
that a potential settlement agreement could include money, FDA jurisdiction, and marketing
restrictions.

The prospects of actually reaching a good agreement with the companies are uncertain. .
We know that the companies want to rid themselves of potential government litigation, primarily
so.they can spin off non-tobacco assets. But without an actual suit against the companies, we
would have relatively little leverage in negotiations. Moreover, we could encounter serious legal
difficulties in trying to achieve some of our objectives -- particularly, an assurance of FDA
jurisdiction -- through a non-legislated settlement.

We believe the Administration should attempt to engage the companies in such a
negotiation, but we wanted your approval first. There is always some risk that Democrats will
fret that we are letting the companies off too easily. However, they will be reassured somewhat
by the Justice Department’s involvement in these negotiations -- and the only relief the
companies can get out of these talks is from a suit we have not brought. The advantage of
entering into negotiation is that we might be able to get something done on tobacco without
Congress -- and if not, we could lay the groundwork for legislative action next year.

Approve: ‘Disapprove: Let’s Discuss:

PRESERVATION PHOTOCOPY
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S Tob- eeT- Medican ik
THE ARGUMENT FOR A FEDERAL LAWSUIT
TO RECOVER TORACCO-RELATED HEALTH CARE COSTS
Introduction

Various arguments have been made that the federal government is powerless,
absent new legislation, to seek judicial redress for tortious exploitations of its health care
programs. The chief arguments advanced, are that the United States Supreme Cc;un. in
its 1947 decision in United States vs. Standard Qil, infra. forbad such a suit at common law
by the federal government, and that the current congressional authorization under the
Federal Medical Care Recovery Act is deficient because it does not plainly create such a
right of action.

This memorandum addresses these and cther arguments:

Standacd Qil; What did the Court really hold?

The federal government's initial effort to recover medical expenditures from third
parties who tortiously injured its charges was rebuffed by the Supreme Court in United
States vs, Standard Qil, 332 U.S. 301 (1847). Standard Qil involved a car wreck in which
a serviceman was injured, and the government sued the other driver for the costs of the
serviceman's medical care. The govemment's claim was described by the Supreme Court
as one for “tortious interference by a third person with the relation between the
Government and the soldier.” In declining to sanction the suit, the Court held that the
executive branch could not create “a new liability in the nature of a tort” as a tool of federal
fiscal policy. Any new liability, held the Court, must be created instead by Congress.
Howaever, in declining to impose lability for a "new” tort, the Court noted that congressional

action was unnecessary to create a judicial remedy for traditional tortious acts committed

1
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against the government. 332 U.S. at 316 Fn. 22.

The proposed federal claims against Tobacco for increased governmentat heaith
costs of medical care are similar enough to the government's claims in Stapdard Qil that
many courts might feel bound by that decision. The questions thus arise: (1) has Congress
created a relevent right of action since Standard Qil. and/or (ii), are the facts that \/m:uld
give nse to Tabacco's liability here sufficiently different from those of Standard ©il so as
to fall under its exception allowing traditional tort remedies?

Congress created the necessary right of action in the Federal Medical Care
Recovery ct (“FMCRA"). FMCRA was enacted in 1962, and has been amended twice.
The operative language from the FMCRA is:

in any case in which the United States is authorized or required by law

to furnish or pay for hospital, medical, surgical, or dental care and

treatment...to a person who is injured or suffers a disease, after the effective . )

date of this Act, under circumstances creating a tort liability upon some third  érexwd sy h wluan
person...to pay damages therefore, the United States shall have a right to

recover (independent of the rights of the injured or diseased person) from

said third person, or that person’s insurer, the reasonable value of the care

and treatment so furnished, to be fumished, paid for, or to be paid for and

shall, as to this right be subrogated to any right or claim that the injured or

diseased person...has against such third person...(Parenthesis in original.)

The parerthetical phrase that the government's claims are “independent of the
righis of the injured or diseased person” was added by amendment in 1996, but no case
to date has interpreted its import. This amendment was literally “stuck in” among technical
amendments in an ammed services appropriation measure, such that there is no meaningful
legislative history. Pub. L. 104-201. Previous amendments have been construed,

howevaer, to give the government a direct claim and not merely one as a subrogee of the

victim. United States v. Merrigan, 389 F.2d 21 (3d. Cir, 1968), is perhaps the best case
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for imposing liability on Tobacco under the FMCRA:

Subsection (a) of the Medical Care Recovery Act unmistakably confers on

the government what the congressional reports describe as an “independent

right of recovery” from the tortfeasor of the reasonabie value of the care and

treatment it furnishes to the injured person. What is involved here is the

construction of the Act's remedial or procedural provisions. These are not

be construed strictly against the government, but rather in aid of the

substantive right which the statute has created. Congress did not intend to

limit the primary right of recovery in specifying the right of subrogation in a:d

ofit. (Footnotes omitted; citation omitted.)

389 F.2d at 23-24.

The Merrigan decision is particularly compelling in light of the fact that the
government's action there was not commenced until after the victim's own suit had gone
to final judgment. Thus, even substantive defenses against the victim, like res judica, were
held not to bar an independent federal suit. See also United States vs. Theriague, 674 F.
Supp. 395, 400 (D. Ma. 1987) (“The govermment’s right of action under the MCRA in this
case is independent of Theriague’s claim. The Court concludes that the defendants may
not raise the defense of comparative negligence in this case.”)

Despite Merrigan and similar holdings by federal district courts, no case has
emerged clearly dealing with whether the FMCRA will pemit the government to assert the
type of common law claims that were once prohibited in Standard Qil.

The best arguments for an affirmative answer are as foliows:

First, Congress has enacted the FMCRA expressly in response to Standard Qil.
And while the FMCRA was initially only a subrogation statuts, it has consistently been
amended, so that it now gives the govemment a direct, non-derivative cause of action and
it has been further amended to permit the federal government to circumvent state no-fault

laws and other impediments to federal recovery. Thus, Congress has indicated a strong

3
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desire to have the government made whole when third parties impair its health care
programs by tortiously creating added expenditures. The cases unanimously dictate a -
“liberal” construction of the FMCRA in favor of governmental recovery.

Second, where Congress has clearly indicated a desired policy but has legislated

in a less than clear or comprehensive manner, the federal courts are free to fashion
/!

remedies consistent with congressional intent. In Bush v, Lucas, 462 U.S. 367 (ﬁés‘!), a
case in which common law recovery was denied to a government employee because of
what was held to be a “comprehensive” legislative remedy for First Amendment violations,
the Supreme Court stated:

If we were writing on a clear slate, we might answer the question
whether to supplement the statutory scheme in either of two quite simple
ways. We might adopt the common-law approach to the judicial recognition
of new causes of action and hold that it is the province of the judiciary to
fashion an adequate remedy for every wrong that can be proved in a case
over which a court has jurisdiction. Or we might start from the premise that
federal courts ara courts of limited jurisdiction where remedial powers do not
extend beyond the grant of relief expressly authorized by Congress.

In the absence of such a congressional directive, the federal courts
must make the kind of remedial determination that is appropriate for a
common-law tribunal, paying particular heed, however, to any special factors
counseling hesitation before authorizing a new kind of federal legislation.
(Footnotes and citations omitted.)

462 U.S. at 373, 378.

Although Congress has legisiatively manifested its intent to protect the federal fisc
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by creating both direct and derivative remedies through the FMCRA, the Act is less than
comprehensive or clear in addressing a potential liability of this enormity and with such a
profound impact on federal programs. Thus, it may be argued, under Bush and other
precedent, the courts are free either to fashion new, or to entertain traditional remedies at
common law to effectuate the congressional policy of making the government wh?Ie in
instances such as here. See United States vs. Haynes, 446 F.2d 907, 808 (5th Gir.'.1971)
(“Reduced to fundamentals, the basic purpase of the Medical Care Expense Recovery Act
[sic] is to allow the federal govesnment to recover from third party wrengdoers the value of
medical ¢are which is provided to injured persons.”)

Third, the facts at issue here are different from those in Sla_u_d_ar_d_m in at least one
fundamenta! way: in Standard Qii, the injury for which the govemment sought recompense
was caused by the hegligence of a driver who injured a serviceman who was treated at
government expense. Here, the injury for which the government seeks damages was
caused intentiopally by the promotion and sale of a knowingly injurious product to
consumers, according to documents obtained in discovery in the state cases, the effect of
this risky business upon governmental health delivery programs was recognized by
Tobacco no later than 1978.

Tobaceco has pemetuated the modern market for tobacco products by marketing to
underaged consumers and reinforcing their continued consumption into adulthood by
cantrolling nicotine. In essence, Tobacco has maintained its business by acting as an
enabler; by preying on the immature; by addicting its customers; and by disingenuously
creating doubt about the health effects of its products.

According to public health autherities, tobacco use has had a profound adverse

5
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affact on the health of Americans. Such use shortens life by eight years on average;
causes or contributes to approximately 40 discrete diseases; and results in generalized ill
health. More than 400,000 Americans die prematurely every year from tobacco use.
Approximately 3,000 underage U.S. teenagers start regular smoking every day. Treatment
of tobacco related diseases costs Americans billions of deilars annually. Approximately
$20 billion is to the Madicare system alone. 4
Do these facts, if true, create & common law right of action in favor of the United
States? in United States vs. Silliman, 167 F.2d 607 (3d Cir. 1948), the Third Circuit
restated the following general rule:
The United States can sue those who commit tortious acts which result in
pecuniary loss to the United States. Thus action may be brought for a
trespass on Government owned land or an injury to chattels cowned by the
United States. We think this line of authorities clearly demonstrates the
standing of the United States as plaintiff to recover pecuniary loss sustained
by a tort recognized at the common law. (Footnotes omitted.)
See also |n re Debs, 158 U.S. 564 (1885).

Respected secondary authorities state the rule even more strongly, as the following
quotation from CJS demonstrates:

The United States has power to sue. The government’s right to
maintain an action is inherent in its sovereignty and it is not restricted to
maintaining actions through the instrumentality of an agent authorized to act
for it. Iis right to resort to the courts is not restricted to any particular form of
action and, in addition to its right to bring law actions, it may sue in equity....It
may bring a suit for injunction...(Foothotes omitted.)

81 C.J.S. Section 175

From all of the authorities examined, we find no case denying a right of action in the
United States for gstablished common law tort claims unless Congress has expressly pre-
empted the field. Here, is where Standard Qil is most readily distinguished. Standard Qil
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did not hold, as some have suggested, that the government cannot maintain common law
claims. Instead, it held that the federal courts could not judicially create a new common
law liability. See 332 U.S. 301, at 313 (1947)(Federal courts “more modest than State
courts, particularly in the freedom to create new cemmon law liabifities.”)

/

Assuming a right of action in the United States, what is the most appmpriaté legal
theory? After considering and rejecting the usual tort remedies, we settled on traditional
claims in equity jurisprudence. Equitable claims more neatly fit the circumstances where
the conduct of a “legal” but dangerous enterprise unreasonably externalizes its costs to the
public. Equitable claims also have the advantage, if properly brought, of being capable of
non-jury decision.

We strongly recommend that the equitable claims of (i) abatement of public
nuisance; (ii) indemnity; and (jii) restitution be used as the principal vehicle for federal
recovery. We also recommend seeking injunctive relief to stop marketing to teenagers, as
the industry was compeiled to do in the four settling states.

Remember, the Supreme Court acknowledged in Standard Qi that “it has not been
necassary for Congress to pass statutes impasing civil liability in those situations where it
has been understood since the days of the common law that the soverign Is protected from
tortious interference.” 332 U.S. at 316 FN.22. It is more than arguable that the instant
facts create something more akin to the type of traditional common law liability that the
Slandard Qil Court said was actionable even without a congressional blessing.

AGGREGATION OF CLAIMS AND FEASIBILITY OF PROOF

An argument has been made that bringing individual ¢laims for millions of Medicare

7
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Fom

recipients is an insurmountable task, and that recent court decisions disfavor an
‘aggregation” approach. The response is that bringing millions of individual claims is -
insurmountable, but that aggregations through modern econometric methods heve been
sustained in Medicaid actions in Mississippl, Fiorida, Texas, and Minnesota, only one of

which state had a special statute permitting statistical proof. The other three states relied
mun-! - L‘-'A-l
T e’y

eladivu- o
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labl -
upon published population surveys has been judicially sanctioned in other contexts as well, :-'f’.- f’U“;:\_

e \aku ¢ laiwe -
See Faderal Manual on Scientific Evidence. Federal Judicial Center (1994). ot efedic

,\\V‘_“\/ L’Mu“.

upon ordinary rules of evidence. Itis only in class actions, where individual defenses are ]

available, that aggregations have been discouraged. The use of statistical modeling based

Our experts have already done some preliminary work on Medicare, and have come

up with very supportable damages computations.
EQLICY CONCERNS

Arguments have been advanced that with no real chance of success, a federal
lawsuit against Tobacco would adversely affect efforts to reduce youth smoking and
chances for comprehensive legislation. This would be true if one concluded that there is
little chance of success. But such is not the case,

Such a suit would have no affect on the youth smoking initiatives under the new
FDA rule. A suit could, however, give the government even more remedial powers than
the Federal Food Drug and Cosmetic Act permits, because common law remedies would
enable youth-directed marketing practices to be enjoined through the suit as a public
nuisance, regardless of the FDA rule.

Given the present state of affairs post-McCain Bill, what chance is there for

comprehensive legisiation without the leverage this suit would create? We know from the

8
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successes in the above states that when the industry has to face a trial that puts its
existence at risk, it has no choice but to compromise.
CONCLUSION

A federal suit to recover tobacco-related expenses has more than a reasonable
chance of success, with or without the FMCRA. The “black letter law” of the Act itse}f, as
amended, plainly expresses a Congressional desire to protect the federal ﬁsc/é:-nd its
programs from tortious exploitation. The ¢ases have all interpreted the Act liberally in
furtherance of this congressional purpose. The act clearly satisfies the Standard Qif
requirement for a congressional policy to give the government redress.

Even aside from FMCRA, the intentional acts of Tobacco give rise to traditional
common law causes of action that are within the traditional tort exception to the Standard
Qil proscription against “new” torts or common law liabilities.

The evidentiary issues conceming aggregation have been overcome in most of the
state tobacco suits, and the technoiogy to estimate scientifically the damages to federal
programs has been demonstrated.

Is this suit a “lay down"? No. But properly pled and filed in an appropriate ferum
with experienced lawyers it has a better than even chance. It is a chance that Tobacco has
shown that it will not take. Moreover, it affords perhaps the only opportunity to reverse the

losses of the past congressional session.
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STATE OUTCOME
CAUSE OF ACTION/
THEORY
Texas
Direct Claim Survives under Texas law, which allows "quasi-sovereign"
suits; FN expressly distinguishes authority of the United States
due to Standard Oil
Civil RICO (federal) Survives with court expressing doubt about the strength of the

state’s case

Federal Antitrust

Dismissed; court held that there was no antitrust standing or
antitrust injury

State Antitrust

Dismissed; court held that there was no antitrust standing or
antitrust injury, and that the state could not sue because it was
not a participant in the market

State Consumer

Dismissed due to lack of nexus between the state’s alleged

Protection injury and the violation and to the fact that the state was not a
consumer
Restitution Dismissed because no benefit was conferred on defendants
Unjust Enrichment Dismissed because no benefit was conferred on defendants
Public Nuisance Dismissed because there was no claim that there was a misuse

of real property

Negligent Performance
of a Voluntary
Undertaken

Dismissed because corporate statements and advertising do not
create a special duty

Fraud/Misrepresentation

Survives; court holds that there may be a set of facts that would
constitute a material misrepresentation

Maryland

Direct Claim

Dismissed; court held that subrogation only was permitted

Restitution

Dismissed because there is an adequate remedy at law (through
subrogation) and the state has not conferred a benefit on
defendant

State Consumer
Protection

Survives; the state statute does not require that plaintiff be a
consumer




State Antitrust

Survives; the state statute permits suits by third parties that are
indirectly injured

Fraud and Deceit

Dismissed with leave to amend as a subrogation claim; no
ruling on the merits

Breach of Voluntarily Dismissed with leave to amend as a subrogation claim; no
Assumed Duty ruling on the merits

Negligent Dismissed with leave to amend as a subrogation claim; no
Misrepresentation ruling on the merits

Breach of Express

Dismissed with leave to amend as a subrogation claim; no

Warranty ruling on the merits
Breach of Implied Dismissed with leave to amend as a subrogation claim; no
Warranty ruling on the merits
Negligence Dismissed with leave to amend as a subrogation claim; no
ruling on the merits
Strict Liability Dismissed with leave to amend as a subrogation claim; no
ruling on the merits
Conspiracy Dismissed with leave to amend as a subrogation claim; no
ruling on the merits
Iowa
Fraud Dismissed; court found no proximate cause and cause of action
otherwise barred by statute
Breach of Voluntarily Dismissed; court found no proximate cause and no physical
Assumed Duty harm and held that strictly economic damages were barred by

the economic loss doctrine

Consumer Fraud Statute

Survives on theories based on unfair trade practices and
fraudulent public statements; statute allowed relief including
disgorgement, an injunction, and civil penalties

Unjust Enrichment

Dismissed; court found that there was an adequate remedy at
law and that there was no benefit bestowed on defendants

Nuisance Statute

Survives; no analysis

Civil Conspiracy

Survives; no analysis

Aider and Abetter

Survives; no analysis

Washington




State Consumer
Protection Statute

Survives; court permits this antitrust-style claim after analyzing
state law and determining that the state may bring suit even if it
has not suffered "antitrust damages" and that the direct
purchaser rule does not apply..

State Antitrust

Survives; no analysis

State Unfair Competition
Statute

Dismissed to the extent that the state seeks damages or
restitution for its own losses

Breach of Special Duty Dismissed; court found that there was no allegation of physical
harm to the state, no proximate cause, and no allegations of
reliance by the state
Dismissed because the state did not confer a benefit on

Unjust Enrichment

defendants and defendants had no duty to the state (as
distinguished from individuals)

California Cities

Civil Rico Dismissed; court held that there was no proximate cause and no
injury to business or property

Fraud (statutory) Dismissed with leave to amend if the cities allege that they
themselves relied on the misrepresentations of defendants and
that that reliance led to damage; the court also held that the
cities would have to prove that each of the individual smoker’s
injuries were actually caused by tobacco

Breach of Special Duty Dismissed with leave to amend to identify a duty undertaken,
establish a direct link to between the claimed breach and
damages, and to prove that each individual smoker’s injuries
were actually caused by tobacco

Breach of Warranty Dismissed because the cities are not consumers

Restitution Dismissed because the cities did not confer a benefit on the
defendants and no duty was established

Conspiracy Dismissed with leave to amend, but the court held that this
claim was wholly derivative on underlying tort claims

Indiana

Breach of Special Duty Dismissed

Conspiracy Dismissed

Negligence Dismissed




State Antitrust Dismissed
State Consumer Dismissed
Protection
Minnesota

Breach of Special Duty

Dismissed; injury to plaintiffs too remote to bring tort claims

State Antitrust

Survives; the court held that Minnesota has broad antitrust
standing and has eliminated the Illinois Brick rule

Deceptive and Unfair
Trade Practices

Survives because, under state law, plaintiffs need not be
consumers

Restitution

Survives; no analysis of the merits
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VIA FAX 202-616-7320, 202-514-0306

I understand the Department of Justice may currently be considering whether to bring
suit against the cigarette manufacturers. I believe an antitrust suit against the cigarette
makers for conspiring not to compete on product safety would be viable, and wanted
to share my analysis of why I believe this. I also wanted to alert you that the Antitrust
Division’s ability to bring a suit under Clayton Act §4A is likely to be affected by an
appeals now pending before the Third Circuit and Second Circuits. If the Division
wants to preserve its ability to bring antitrust claims for the full damages to the United
States from the cigarette makers’ conspiracy to restrain trade (including the medical
expenses it paid), I believe it would be in the Division’s interests to file amicus briefs
supporting the antitrust claims in these cases.

I have been analyzing the relevant antitrust issues because I am counsel to plaintiff
health funds in these appeals and in other cases nationwide bringing similar antitrust
claims. I thus understand the obstacles to such a suit, which are essentially the same
since Clayton Act §§4 & 4A have the same wording. The cigarette makers can be
expected to raise three objections under the rubric of antitrust standing, that any injury
from paying medical expenses.for smokers is: (1) indirect; (2) not antitrust injury; and
(3) not an injury to “business or property.”
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Although these three objections gain some superficial appeal from language in Illinois
Brick, Associated General Contractors, and Reiter, 1 have concluded that a more
thoughtful analysis of these and other Supreme Court precedents actually forecloses
each of the three objections. To understand this analysis, we first need to understand
more precisely the antitrust claims.

1. The Nature of the Antitrust Claims

Various suits brought by other health care payors (including the States, health insurers
like Blue Cross, and union health funds like the ones in my cases) allege a horizontal
conspiracy among tobacco manufacturers not to compete on product safety. The
alleged conspiracy consisted of both a conspiracy to withhold safer tobacco/nicotine
products, and a conspiracy to withhold product safety information.

Obviously, these two parts of the conspiracy are linked: if a firm cannot advertise the
relative safety of its cigarette, there is not much point in it investing money to make
safer cigarettes. Antitrust law covers both conspiracies to fix product quality, Allied
Tube, 486 U.S. at 501; Professional Eng'rs. 435 U.S. at 695, and to withbold product
information, /ndiana Dentists, 476 U.S. at 461 (condemning “concerted...effort to
withhold ...information desired by consumers,” there x-rays from insurers). ' Indeed,
since there is no plausible procompetitive purpose for this conspiracy, such a .
conspiracy would be condemned summarily under the rule of reason. Id, at 459.

The alleged conspiracy would prevent any cigarette maker from seeking to increase its
mdividual market share by making safer cigarettes or other nicotine products or by
advertising the greater harm of its rivals’ cigarettes. Indeed, the complaints recount
several concrete cases where cigarette makers did develop safer cigarettes and safety
information but held them off the market because of the antitrust conspiracy. If this is
true, it helps explain why the cigarette industry is only significant industry to show no
improvement m product safety for the last four decades. Other industries that produce
dangerous products, like automobiles, have seen vigorous competition and
improvements in product safety. As part of this competition, auto manufacturers
constantly advertise the relative safety of their cars over others.

There is nothing comparable in the cigarette industry. True, cigarette makers have
marketed cigarettes that are filtered, low tar and low nicotine. But they have never
advertised these cigarettes as less carcinogenic or less addictive. Such advertising
would have been directly banned by the alleged conspiracy not to advertise relative
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product safety. It would also have been made impossible by the alleged conspiracy not
to actually market safer cigarettes. Indeed, the complaints allege that clever product
design in fact made filtered, low-tar and low-nicotine cigarettes more dangerous and
addictive than regular cigarettes. This would mean their introduction was not genuine
competition on product safety at all.

Such short-circuiting of the competitive process is precisely what antitrust law is meant
to redress. It clearly states an antitrust cause of action. Indeed, if proven, I think it
would be no exaggeration to say that this was the most socially destructive antitrust
conspiracy of the century.

One big advantage of an antitrust claim over deception claims is that the antitrust
claims are invulnerable to the objection that everyone already knew cigarettes were
dangerous. This is an objection of particular relevance to the United States since its
own Surgeon General issued the warnings about how unsafe cigarettes are. But the
objection is entirely irrelevant to the antitrust claims for two reasons.

First, general knowledge about cigarette safety is not the same as knowledge about the
relative safety of different cigarettes, and that is the key competitive product safety
information for antitrust purposes. We all know driving cars is dangerous to some
degree. But this would not mean automakers could engage in a conspiracy not to
advertise differences in the relative safety of different car brands. Even the Surgeon
General could have benefitted from withheld information about which cigarettes were
less carcinogenic than others, and what made them that way, since that would have
helped treat government-covered patients and reduce the United States’ medical bills.
And certainly the smokers would have benefitted from product safety information .
helping them choose which cigarette brand to buy.

Second, even if everyone had full knowledge, that would be no bar to the antitrust
claims for withholding safer products. This is becanse what antitrust entitles us to is
not just the right to make price-quality trade-offs when buying but the right to have the
ideal price-quality trade-offs available to us through competition. Just as it would be
no defense to a price-fixing conspiracy that buyers know they are paying too much, so
too it is no defense to a quality-fixing conspiracy that buyers know the quality is too
low. After all, if automakers conspired to make no car safer than a Yugo, they could
not defend themselves by saying that buyers know that cars in general (or Yugos in
particular) are unsafe and must regard such risks as outweighed by the benefits of

3
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driving. For the conspiracy would be taking away from us the right to choose the safer
cars that competition would produce. Likewise, the aileged conspiracy to withhold
safer cigarette and nicotine products from smokers and the United States takes away
options a free market could have produced.

Il Antitrust Standing Analysis

The United States of course has automatic standing to bring a suit to seek civil and
criminal penalties and injunctive relief for violations of federal antitrust law. But the
big damages are obviously in recoupment of medical expenses paid out, and those
would have to be sought under Clayton Act §4A. Still, if the government (mistakenly)
concludes a suit under §4A is not viable, the social destructiveness of the alleged
conspiracy would seem to more than warrant a suit on other terms. Indeed, the case
would be particularly compelling because the interpretation of §4A that would preclude
suit by the United States would also (under the parallel language in §4) preclude a
federal antitrust suit by any affected private party. Health funds, insurers, and States
would be subject to precisely the same objections, and suit by the smokers would be
precluded because one cannot sue under antitrust for personal injury, Thus, an adverse
interpretation of §§ 4&4A would mean that the most socially destructive antitrust
conspiracy of the century could go completely unremedied by federal antitrust law,
unless the United States intervened to seek civil or criminal sanctions.

But I hope to show that under a correct analysis of §§ 4 & 4A both the United States
and other health care payors do have antitrust standing to recover the medical expenses
caused by the alleged cigarette makers’ conspiracy. In explaining why, we must be
careful to distinguish between two different causal chains, which I depict on Chart 1.
One is that the cigarette makers’ conspiracy directly withheld product information and
treatment products from the health payor (here, the United States) that the health payor,
could have used to reduce its medical bills. The health payor could have recommended
or required that covered smokers use safer cigarettes, treatment products like nicorette
might have been available sooner, or the health payor ¢ould have adjusted deductibles
or coverage or take more active steps to discourage smoking. Here any physical injury
suffered by smokers occurs flows indirectly from the direct effect on the health care
payor of the misconduct. This is depicted in Chart 1a.

The second causal chain is that cigarette makers directly withheld product information
and safer cigarcites from the smokers, causing smokers to develop more medical

4
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illness, for which the health care payor directly paid the medical bills. This is probably
where the biggest damages are. This second causal chain is indirect in the sense that
the health care payor would not be paying but for the fact that smokers were mjured,
but is direct in the sense that the health care payors directly pay all medical bills
(payment does not flow through smokers) and that the need to make such payments’
flows naturally and foreseeably from the conspiracy. This is depicted in Chart 1b.

One can expect a categorization war on the second causal chain, but one should note
two general things. (1) Whether an injury is called “direct” (or “proximate™) versus
“remote” is itself a policy judgment. Holmes, 503 U.S. at 273 n.20; Associated
General Contractors, 459 U.S. at 537 n.34; PROSSER & KEETON, TORTS §42, at 274
(Sth ed. 1984). (2) Even if one calls this injury “indirect,” many antitrust cases hold
that indirectly injured parties can sue. Indeed, each of the big three antitrust standing
cases (Illinois Brick, McCready, and Associated General Contractors) identifies an
indirect party who can nonetheless sue, as I will explain.

A. Indirectness

Indirectness is not even plausibly a reason to reject the claim in chart 1a. But it might
be deemed on superficial analysis a reason to reject the bigger-damage claim in chart
1b. On closer examination, though, it does not bar even the 1.b. claim.

1. No Black-Letter Ban on Suits by Indirect Parties. The cigarette makers can be
expected to make the blanket statement, citing cases like [llinois Brick, that parties
indirectly affected by an antitrust conspiracy can never sue under antitrust. But in fact
in Assoctated General Contractors, the Supreme Court generally rejected any such
“black-letter rule,” AGC, 459 U.S. at 536, and specifically rejected the “directness of
the injury” test, id. at 536 n.33, stating that instead courts should apply five policy
factors.
1. Whether any indirect injury was intended or foreseeable.
2. Whether indirectness made the causal inquiry more difficult.
3. Whether allowing suit by the indirect party would require a complicated
apportioning of damages to avoid duplicative damages.
4, Whether a more directly injured party could sue to vindicate the interest
in enforcement. .
5. Whether the indirectly injured party could trace its injury to the
anticompetitive aspects of the defendant’s conduct.
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Id. at 537-45. The first four are remoteness/proximate cause factors generally

applicable to federal statutes, Holmes, 503 U.S. at 269, while the fifth factor is the
antitrust injury requirement that I will discuss in the next section.

Indeed, none of the main three antitrust standing cases decided by the Supreme Court
(including I/linois Brick) 1s consistent with the claim that indirect parties never have
standing. See Chart 2. For while lllinois Brick held that generally indirect purchasers
do not have antitrust standing, it also recognized that indirect purchasers may have
standing if they bought under pre-existing cost-phus contracts. 431 U S, at 736. See
also Il Areeda & Hovenkamp, Antitrust Law §371e (collecting cases). Why? Because
none of the policy factors indicate that their claim should be bamred. (1) Their harm is
foreseeable; (2) causation is not speculative; (3) there is no difficuity apportioning to
avoid duplicative damages; and (4) the more direct party has no incentive to sue
because it suffered no injury. Indirectness is thus no absolute bar to antitrust standing
if these factors do not counsel against standing.

McCready is even closer on pont. See Chart 3. McCready found antitrust standing for
a plaintiff denied insurance reimbursement for psychologist services even though the
plaintiff was neither a direct purchaser from the defendants nor their intended target
since the pyschologists were the target. Nonetheless, she was given standing. Why?

' Because she met the four policy factors. (1) It was enough that her harm was
“foreseeable” even if not intended. 457 U.S. at 478-79. (2) Causation was not toa
speculative even though mediated through an intervening employer who could have
changed insurers. Id. at 475 n.11 & 480 n.17. (3) There was no difficulty apportioning
to avoid duplicative damages since harm to the patient was distinct from harm to the
psychologists and employers. Id. at 475, 483. (4) No more direct party could sue for
these damages since only the patient paid the medical bills. /d

Associated General Contractors denied standing to the highly indirect plaintiffs, see
Chart 4, but stated that the unionized subcontractozs in that case would have standing
even though they were indirectly injured. 459 U.S. at 541-42. Why? Because the
causal connection to their injury was not speculative but rather clearly foreseeable and
intended. While not necessary to have standing, existence of intent to cause harm to
the plaintiff "should 'ordinarily be dispositive' in creating standing.” Id. at 537 n.35.
Thus, the unionized subcontractors could sue even though factors 3 & 4 not met.

Finally, the cigarette makers can be expected to stress Holmes, 503 U.S. 258, which

6
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adjudicated RICO standing using antitrust standards. But while Holmes did use the
language of “directness,” it also rejected any “black-letter rule,” stating that “our use
of the term “direct’ should merely be understood as a reference to the proximate-canse
enquiry that is informed by the concerns set out in the text,” Holmes, 503 U.S. at 273
.20, which is to say by the same policy factors applied by AGC other than antitrust
injury, id. at 269 & n.15. Moreover, if one examines the Holmes case closely (see
Chiart 5) one can see that, while the indirect plaintiff-claims at issue were deemed to
lack standing, the Court recognized that two other indirect-plaintiff claims could have
standing, That 1s, the Holmes Court itself recognized that its analysis only barred one
of three indirect claims.

2. Applying the Four Policy Factors to Claims of Health Care Payors.

a. Intended or Foreseeable. The complaints generally allege that the cigarette
makers intended to harm health care payors and could clearly foresee it. Intent "should
_'ordinarily be dispositive' in creating standing." AGC, 459 U.S. at 537 n.35. So should
foreseeability: “the scope of hability should ordinarily extend to but not beyond all
“direct” (or “directly traceable’) consequences and those indirect consequences that
are foreseeable.” PROSSER & KEETON, TORTS §42, at 273 (5th ed. 1984) (emphasis
added).

b. Indirectness not does not make the cqusal connection more speculative.
Unless you disbelieve the wealth of medical studies about the harmfulnéss of cigarettes,
the causal connection is clear. The Cigarette makers can be expected to argue that
causation is unduly speculative because the smokers might have been injured by
independent health conditions. But this is not a ground for denying standing based on
indirectness because that causal complication would also apply even if the party they
deem directly injured (the smoker) were suing for this injury. That is, this is not a
causal complication exacerbated by another link in a causal chain. The causal chain
leading to the medical bills is precisely the same whether the suit is brought by the |

__smokers or the health care payors.

While the causal chain is no longer, the causal complications are actually far
lower for the health care payors because they can prove their mjury by statistical proof
rather than individuated proof. Individuated proof would be extremely cumbersome
and unwieldy for any court, and an inefficient use of judicial time, and so expensive as
to preclude pursuit of the claims. More important, statistical proof of increased medical
bills over many smokers can be established with far more accuracy that individuated

7



proof of harm to individual smokers. What is individua{lly quite uncertain can, through
Wﬂﬂy—pmdim& An insurer of one million homes can
predict fire damage far more accurately than an insurer of one home. It is hard to
determine whether a specific smoker would have contracted an illness with less harmful
cigarettes. But it can be determined with far more certainty that, over millions of
individuals, medical bills are statistically increased by more harmful cigarettes.

Associated General Contractors was a very different case. There causal
connection was lengthy and dubious, and plaintiffs did not allege that any unionized
firm was unable to do business, lost market share, or tenminated a collective bargaining
agreement, that union membership declined, or that the unions lost any dues. Id. at
528, 541 n.46, 542.

c. Allowing Suit by Indirect Party Does Not Require Complicated
Apportionment to Avoid Duplicative Damages. Under the complaints I have seen, and
the one I would recommend the United States bring, the health care payor is only suing
for the medical bills it paid directly. Since the smokers didn’t pay the medical bills in
question, only the health care payor could sue for them. Blue Cross v. Marshfield
Clinic, 65 F.3d 1406, 1414 (7th Cir. 1995) (Posner, J.) (antitrust violation increasing
medical bills; Blue Cross, not insured, has standing); Steele v. Hospital Corp., 36 F.3d
69, 70 (9th Cir. 1994) (same under RICO). The smokers could not sue because they
did not suffer any injury to their “business or property,” Clayton Act §4, a term
interpreted to exclude physical injury. Reiter, 442 U.S. at 339. Thus, there is no

.possibility the antitrust claims of health care payors”would duplicate damages from
smoker antitrust claims. And since there 13 no pass-on of the damages in question,
there is no need to apportion passed-on damages.

As the McCready court put it: “[WThatever the adverse effect of Blue Shield's
actions on McCready's employer, who purchased the plan, it is not the employer as
purchaser, but its employees as subscribers, who are out of pocket as a consequence
of the plan's failure to pay benefits.” 457 U.S. at 475. Likewise, here whatever the
adverse effect of cigarette makers’ actions on smokers, who buy their cigarettes, it is
not the smokers as purchasers, but the health care payors, who are out of pocket as a
consequence of the cigarette makers’ conspiracy. That is, like McCready, they paid
the medical bills. .

Note that the issue here is whether one plaintiff’s antitrust damages might
duplicate another plaintiff’s antitrust damages, not whether they might duplicate

RICO/tort damages. See Illinois Brick, 431 U.S. at 731 (objecting to “duplicative
recoveries under §4"). Different claims require different proof and all might not

8
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succeed. The single-satisfaction rule is what prevents plaintiffs from using multiple
claims to recover more than their actual damages, or in antitrust more than treble theijr
damages. Zenith, 401 U.S. at 348.

d. No more direct party who could bring the suit. If health care payors cannot
suc, there is not only no antitrust remedy for these particular damages; but 7o antitrust
damages to deter such conspiracies at all since the smokers clearly cannot sue in
antttrust. Antitrust standing law was not intended to create a safe harbor for antitrust
violations. To the contrary, the general purpose of standing doctrine is to promote
vigorous enforcement by choosiug the best plaintiff and concentrating all antitrust
claims in that plaintiff. [llinois Brick, 431 U.S. at 735 (“antitrust laws will be more
effectively enforced by concentrating the full recovery for the overcharge in the direct
purchasers”). Remote plaintiffs are generally denied standing not because of some
arbitrary distaste for remote litigants but because of concem that otherwise more
difficult causal proof and damage apportionment would “discourage vigorous
enforcement of the antitrust laws by” the directly injured parties. McCready, 457 U.S.
at 475 n.11; lllinois Brick, 431 U.S. at 745-46;: AGC, 459 U.S. at 541-42. It would be
perverse to use this doctrine to preclude all damage claims.

B. Antitrust Injury

Antitrust injury 1s the fifth AGC factor, and a necessary one that must be met in every
case. The cigarette makers can be €xpected to argue that no health care payor can
recover because they are not consumers or competitors of cigarette makers, nor
otherwise direct participants in the restrained market, and thus do not suffer antitrust
injury. But the health care payors are consumers and direct participants in the claim
identified in Chart 1a. They are not for the claim identified in Chart 1b, But there is
in fact no Supreme Court case that states an antitrust plaintiff must be a consumer or
competitor of defendants, or otherwise a direct participant in the restrained market. To
the contrary, the Supreme Court has expressly rejected the proposition, Associated
General Contractors rejected any requirement that plaintiff must be in the “arca of the
economy which. is endangered by a breakdown of competitive conditions in a particular
industry.” AGC, 459 U.S. at 536 n.33. McCready was even more explicit, stating that
the antitrust ““statute does not confine its protection to consumers, or to purchasers, or
to competitors, or to sellers. . . The Act is comprehensive in its terms and coverage,
protecting afl who are made victims of the forbidden practices by whomever they may
be perpetrated.”” McCready, 457 U.S. at 472.

9
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In fact, the only antitrust injury requirement is that the plaintiff’s injury be attributable
to the anticompetitive effect of the conspiracy. Here any health care payor’s injury 1s
clearly attributable to the anticompetitive withholding of products and information.
Such a concerted refusal involves precisely the kind of anticompetitive injury that
anfitrust was designed to prevent.

This fits with the main purpose of antitrust injury doctrine, which is to screen out those
who would suffer injury only if the challenged conduct had procompetitive effects. For
example, the Supreme Court has used antitrust injury doctrine to exclude a rival
challenging a horizontal merger that would hurt the rival only if the merger decreased
market prices to more competitive levels, Brunswick, 429 U.S. 477, Cargill, 479 U.S. -
104, Atlantic Richfield, 495 U.S. 328 (same for rival challenging nonpredatory vertical
maximum price-fixing). Likewise, the Assoc Gen Contractors language about the
plaintiff not being a “consumer or competitor” referred merely to uncertainty over
whether -- on the particular facts of that case -- the union plaintiffs there would be
harmed or benefitted from lower competition in the relevant market. 459 U.S. at 539.
Used this way, antitrust imjury doctrine helpfully weeds out plaintiffs with
‘anticompetitive motives. But that concern is not applicable to any health care payor.

~ Again, the proposed requirement that a plaintiff be a consumer, competitor, or direct
market participant is rejected not only by the language of the Supreme Court cases but
by their application to concrete instances. [llinois Brick recognized that an indirect
purchaser under a pre-existing cost-plus contract could have antitrust standing even
though it would not be a consumer or competitor, nor a direct participant in the market
in which prices were fixed. See Chart 2. McCready recognized that the plaintiff there
would have standing even though she was not a competitor nor consumer of defendants
(she did not buy insurance and did not want to buy psychiatry services), and not a
direct participant in the restrained market. See Chart 3. And AGC recognized that the
unionized subcontractors would have standing even though they were not competitors
or consumers of the defendants, nor direct participants in the restrained market. See
Chart 4. In all cases, the identified parties would nonetheless have antitrust standing
and allege antitrust injury because their injury clearly flows from the anticompetitive
aspect of the defendants’ conduct.

I summarize the above 5 factor analysis in Chart 6. Since the cigarette makers can be

expected to cite numerous non-antitrust cases where insurers have no direct claiim
against tortfeasors who harm their insureds, I also include Chart 7, which explains why

10
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the factors do not apply to such typical insurer claims.

C. “Business or Property”

Under Clayton Act §§ 4 or 4A, the plaintiff must show that the antitrust violation
caused injury to its “business or property.” This excludes physical injury, but does not
exclude any monetary damage. Reiter, 442 U.S. at 339; Il AREEDA & HOVENKAMP,
ANTITRUST LAW at 208-09 (rev. ed. 1995) (including costs of defending against
litigation or loss of labor union’s ability to recruit members).

The cigarette malkers can be expected to argue that this excludes monetary damage that
flows from physical injury to another individual, but to date have cited no case in
support of this proposition. They do cite various RICO cases applying the same
“business or property” requirement where the courts denied the physically injured party
recovery for monetary expenses flowing from its own physical injury. See Bast, 59
F.3d 492, 495 (4th Cir. 1995); Doe, 958 F.2d 763, 767 (7th Cir. 1992). But the
Supreme Court itself has held that a firm can recover for damage to its “business or
property” when it suffers monetary damages flowing from physical injury to other
persons. NOW v, Scheidler, 510 U.S. 249, 253-56 (1994) (plaintiff could sue under
RICO for economic injury to clinic that resulted from physical violence against its
employees and patients). Likewise, it has been held that a plaintiff could sue under
RICO for economic injury that resulted from mob hit on its president even thoughfthe
president’s estate could not sue for his own physical injury. Kubecka v. Avellino, 898
F, Supp. 963, 969 (E.D.N.Y. 1995).

Thus, the paying of medical bills under the claim identified in Chart 1.b is clearly a
monetary damage that, since it does not flow from a physical injury the health care
payors themselves suffered, they can recover for under the “business or property” test.
Also, the monetary damages the health care payors suffer from the conspiracy to
withhold information and treatment products does not flow from a physical injury at all.
So the claim identified in Chart 1.a. even more clearly satisfies the “business or

property’ test.

Indeed, the “business or property” requirement strengthens the case that health care
payors have standing because it clearly excludes all antitrust claims that could possibly
be brought by the smokers. There is thus no possibility of duplicative damages or
antitrust suit by more directly affected smokers. ‘

11
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Conclusion

I thus conclude that indirectness, antitrust injury, and the “business or property”
requirement are not bars to suits by the United States under Clayton Act §4A seeking
treble damages for all medical expenses it paid as a result of any cigarette makers
conspiracy not to compete on product safety. And, of course, even if the United States
could not (or was not willing to) sue to recover its own damages, it could sue to
vindicate the public interest mm competitive markets by seeking civil or criminal
sanctions and injunctive relief.

Sincerely,

Einer Elhauge

12
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CHART 1
Figure 1a. Figure 1b.
Cigarette Makers’ Withholding of Cigarette Manufacturers’
Information and Treatment Products Withholding of Information and
Safer Cigarettes
Directly Caused Economic Injury o
(Reduced Ability of Health Care
Payor to Take Steps To Reduce
\/ Medical Bills) '
l Health Care Payor Smokers Got | Health Care
Sicker Payors Paid the
Physical Injury Flowing From Payors’ Medical Bills

Inability to Take Steps to Reduce
/ Medical Bills

’ .Smokers

Funds directly pay all medical bills
(do not flow through smokers) but
paying them because smokers
directly injured by defendants’
misconduct. Whether injury called
“direct” is itself a policy judgment.
Holmes, 503 U .S. at 273 n.20;
Prosser & Keeton, Torts §42, at 274
Not Even Plausibly Indirect -- Even if deem “indirect,” many cases
Physical Injuty to Smokers is Rather hold that similarly indirectly injured
Indirect Effect Flowing From Direct Effect parties meet proximate cause
on Health Care Payors requirements.
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CHART § 3,

COST-PLUS INDIRECT BUYERS UNDER ILLINOIS BRICK, 431 U.S. 720 (1977)

Defendants

Price-Fixing Conspiracy

Direct Buyers

Pass on Full Price Increase
Through Cost-Plus Contract

Indirect Buyers®*

~*  Can have standing, 431 U.S. at 736, even though (1) their injury is indirect; and (2) they are
not competitors or consumers of defendants, nor direct participants in the restrained market.
Why? They meet all the AGC factors: (1) harm foreseeable; (2) causation not speculative; (3) no
difficulty apportioning to avoid duplicative damages; (4) more direct party has no incentive to
sue; (5) harm flows from anticompetitive aspect of defendants’ conduct.
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CHART 3
BLUE SHIELD v. McCREADY, 457 U.S. 465 (1982)

Defendants -- Insurer & Psychiatrists

Agrecment to Withhold Insurance
Covering Psychologist Services

Buyers - The Employers
Provide Insurance That Fails to
ver Psychologist Services

Lost Bugidess x Psychologist Bills

Psychologists* McCready -- Patient**

* Psychologist can sue for lost business, 457 U.S. at 483, but has no standing to sue for *injury arising
to himself from his treatment of McCready™ because "he has been fully paid.” Id. ar 475, 483. Likewise,
here the smokers cannot sue because they did not pay medical bills.

*+ Patient has standing even though (a) not a direct purchaser, (b) not a competitor or consurmer of
defendants, (¢) not a direct participant in the restrained ipsurance market, and (d) not intended target of
the conspiracy. Like health funds here, patient is the onc "out of pocket” for the medlca] bills, not her
employer or the psychologist. Id.

Patient met all five factors: (1) Enough that harm "foreseeable” even if pot intended, id. at 478-79,
(2) causation not too speculative even though intervening employer could have changed insurers, id. at 475
n.11 & 480 n.17, (3) no difficulty apportioning to avoid duplicative damages since harm to patient distinet
from harm to psychologists and employers, id. at 475, 483, (4) no more direct party cannot sue for these
damages since onty patient paid bills, id., (5) harm flows from anticompetitive aspect of defendants’

. conduct and is "inextricably intertwined" with the injury the conspirators sought.to inflict in the
psychotherapy market. Id. at 483-84.
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CHART g Y

PAGE

ASSOCIATED GENERAL CONTRACTORS, 459 U.S. 519 (1983)

Defendants

Direct Coercion

Certain landowners and general contractors
(those who used unionized subcontractors)

May have (10 some extent) declined to use

b

Unionized subcontractors*

. May have passed op some (unspecified barm)

N
Unionized employees
May have passed on some (unspecified) harm
N

The Unions — the actual plaintiffs**

* Would have standing, 459 U.5. at .
54142, even though (1) their injury is
indirect; and (2) they are not ’
competitors or consumers of
defendants, nor direct participants in
the restrained market. Why? Harm

foreseeable and intended, causation not

speculative, and harm flows from
anticompetitive aspect of defendanis’
condikt, Can thus sue even thaugh
factors 3 & 4 would not be met.

®* Far more indirect and speculative a
causal chain than in our case, rife with
possibilities for duplicative damages,
hard to apportion damages, and more
direet plaintiffs,

17
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CHART 8 5§
HOLMES V. SIPC, 503 U.S. 258 (1992)
DEFENDANT STOCK MANIPULATION DEFENDANT STOCK PARKING
Sold Stock At | ‘ Brought Firm
Fraudulently Below Capital
High Price Requirements
N7 \y
BROKERAGE FIRM BROKERAGE FIRM
NONPURCHASING PURCHASING NONPURCHASING
CLIENTS* CLIENTS®** . CLIENTS®***
(INJURED (BOUGHT (INJURED BECAUSE
BECAUSE INFLATED BROKERAGE
BROKERAGE - STOCK) BANKRUPTED)
BANKRUPTED)

(Court assumed plaintiff SIPC stood in the shoes of all the brokerage clients. 503 U.S, at 271).

* No proximate cause or standmg Based on application of 3 Holmes pohcy factors, oot
formalistic definition of "directness." Holmes 503 U.S. at 272 n.20.

s Can show proximate cause and standmg. Holmes, 503 U.S. at 272 n.19 (first paragraph)
(citing Ashland, 875 F.2d at 1280; Barkers Trust, 859 F.2d at 1100-110[) Although the
cigaretie makers’ logic would call their injury “indirect," their i mjury is clearly foreseeable and 3
Holmes factors are met.

&=  Capn show proximate cause and standing. Helmes, 503 U.S. at 272 n.19 (second
paragraph) (citing Taffet, 930 F.2d at 856-57; County of Suffolk, 907 F.2d at 1311-12),
Although the cigarette makers’ logic would call their injury "indirect,” their injury is clearly
foreseeable froin the evasion of capital requirements, and the 3 Holmes factors are met.

The cigarente makers® logic would indicate all three p!amnffs claims were indirect and thus lack
standing. But, in fact, 2 owt of 3 "indirect” plaintiffs do have standing.
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FACTORS AS APPLIED TO CLAIMS DEEMED "INDIRECT" IN OUR CASE

ELHAUGE

CHART 0
{

(Claims Deemed "Direct” Automatically Satisfy Proximate Cause Without Locking at Factors.
See Nunan v. Bennent, 184 Ky. 591, 212 S.W. 570 (1919))

FACTOR

HOW MET HERE

1. Harm Intended Or
Foreseeable.

(Only element required at
common law.)

Clearly alleged. This "should” "ordinarily be dispositive’ in
creating standing” in antitrust. ACG, 459 U.S. at 537 n.35.

2. Indirectness Does Not
Make the Casual Inquiry
Unduly Difficult and
Speculative.

(fnapplicable to injunctive
claims. Cargill, 479 U.S. at
111 n.6.)

(1) Complications defendants cite equally applicable to suits
brought by smokers. (2) Causal proof actually less
complicated and less speculative here because statistical proof -
of cigarette effects more manageablie and more accurate than
individuated proof.

3. Allowing Suit by Indirect
Party Does Not Require
Complicated Apportionment
to Avoid Duplicative
Damages.

(Inapplicable to injunctive
claims, Cargdl 479 U.S. at
111 n.6.)

(1) Medical bills paid directly by funds, not smokers, thus -
only funds can sue. Blue Cross, 65 F.3d at 1414; Steele, 36
F.3d at 70; McCready, 457 U.S. at 475. (2) Under RICQ and
antitrust, {(a) smokers could never sue for medical bills because
individuals cannot sue for mopetary damages flowing from
their own physical injury, but (b) funds can sue because
entities can recover for monetary damages flowing from
physical injury to other persons. Scheidler, 510 U S. at 253-
56; Kubecka, 898 F. Supp. at 969.

e

4. No More Direct Party
Could Bring Suit.

(Inapplicable to injunctive
claims. Cargill, 479 U.S. at
111 n.6.)

No one else could sue for these medical bills. Indeed,
defendants’ remoteness logic would also bar any suit brought
by governments or insurers who paid medical bills, thus giving
defendants a complete safe harbor for their deception and
conspiracy. '

5. Antitrust Injﬁry Exists.

(Innpﬁlicable 10 non-antitrust
claims. Holmes, 503 U.S.
at 269 n.15.)

Met because can trace funds’ injury to anticompetitive aspects
of conspiracy. Plaintiff need not be a direct market participant
if injury is "inextricably intertwined" with those who are.
Bodie-Rickett, 957 F.2d at 291; Fallis, 866 F.2d at 211;
Province, 787 F.2d at 1052; Southaven, 715 F.2d at 1086,
(All 6th Cir. cases relying on McCready). Injury is
“inextricably intertwined” if plaintiff pays the medical bills
resulting from a canspiracy. McCready, 457 U.S. at 483-84.

PAGE
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CHART 7.

HOW FACTORS DIFFER BETWEEN OUR CASE AND ORDINARY CASE
WHERE INSURERS MIGHT TRY TO DIRECTLY SUE TORTFEASOR

FACTOR

W NO ORDINARY INS CAS

1. Harm Intended Or
Foreseeable?

Genperally. tortfeasors intend to harm their victims and are not
thinking about insurers. Thus, do not intend or foresee harm
to insurers. Here cigarette makers engaged in calculated and
deliberate plot to shift costs.

2. Indirectness Makes the
Casual Inquiry Unduly
Difficult and Specularive?

Generally tortfeasors cause individual harm that the insurer
cannot ¢laim to be able to prove more easily and accurately
than the individual. Here statistical proof of cigarette effects
more manageable and more accurate than individuated proof.

3. Allowing Suit by Indirect
Party Requires Complicated
Apporrionment to Avoid
Duplicarive Damages?

Generally there would be apportionment or duplication because
the tortfeasor can be sued directly by the insured. But here
smokers cannot sue directly because did not pay medical bills
and because suits for personal injury are precluded under
RICO and antitrust,

4. Could More Direct Party
Bring Suit?

Generally the tortfeasor can be sued directly by the insured.
But here smokers cannot sue directly because did not pay
medical bills and because suits for personal mury are
precluded under RICO and antitrust.

5. Antitrust Injury?

Generally does not come up because it is extremely rare for
firms to conspire to fix product quality at unsafe levels. Here
the cigarette makets have done precisely that.

28
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HIGHLIGHTS

1. We remain skeptical that the federal government will bring a federal action to recover money
spent on tobacco-related injuries (Medicare recovery statute is ambiguous; claim would have to be
filed in federal court; long paper trail showing government’s awareness of tobacco’s dangers).
More likely, a federal claim is being pitched by plaintiff counsel as a potential settlement vehicle
by which the industry would get additional legal protections, but have to concede FDA
jurisdiction, marketing restrictions, and additional money to keep the feds from going after the
states’ settlement winnings — all to facilitate approval of the AG deal.

2. Settlement negotiations between the industry and the attorneys general will resume today in New
York, after a 3-week hiatus. We expect a new settlement in the $180 - $200 billion range for the
remaining 46 states to be announced before the Washington state trial begins (September 21). We
believe at least 40 of the remaining 46 states will embrace the new agreement. We believe the
AGs will increasingly view this deal as the first step in a two-step process — state settlement now;
federal settlement next year.

3. We believe the industry has reached some agreement amongst themselves on the renegade issue,
and will accept a provision that aligns the states’ interests with the industry’s on pricing (states’
payments drop if renegade share goes above certain level; AGs will go after retailers who carry
non-signatory product). Despite a widening price gap, private tabel share has plummeted -- 4.25%
in June, vs. 4.81% a year ago, and vs. 7.0% three years ago. Non-"Big 4" share of the discount
category is just 4.8% -- unchanged vs. three years ago. The disappearance of private label reflects
trade programs put in place after Marlboro-Friday.

4. We expect the industry to give little ground on marketing restrictions, rejecting demands by the
AGs that the industry concede human images in their ads. On the other hand, we see the industry
agreeing to eliminate cartoons in ads as well as brand sponsorships — both which would represent
high-profile political victortes for the AGs. To date, the industry has conceded what it gave in
Minnesota -- billboards, branded merchandise, and movie product placements. The industry likely
wants to hold back many June 20 marketing provisions (in-store ads, continuity programs,
magazine ads) for a possible national accord next year.

5. The Engle Phase I trial is now unlikely to begin before October 1, and will last through year-end.
Jury selection continues at a snail’s pace: Some 70 jurors have now been picked for the
120-person jury pool, from which 6 jurors and 10 alternates will be selected. Problems in picking
jurors: Many don’t speak English; are members of the potential class (currently addicted or have
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injuries caused by smoking). By the time Phase I is completed, we should have two more
favorable rulings on class actions out of the Maryland and Louisiana highest courts. We expect the
Florida Supreme Court to decertify the Engle class next Spring.

6. The biggest risk to the stocks is not that there won’t be a deal, but that any deal struck may not be
embraced by the requisite 40 or so states necessary for the industry to opt into the deal. We
believe that prospects for a new federal Medicare lawsuit can be used to persuade holdout AGs to

b take the current AG deal with its limited marketing and regulatory provisions, and wait for the
federal action next year to secure the much stronger marketing and regulatory provisions that
would be attached to a federal deal.

7. We see almost no chance that the plaintiff counsels who represent various Blue Cross/Blue Shield
organizations will succeed in their efforts to block BAT’s separation of tobacco and insurance as a
fraudulent conveyance. For one, tort claims against BAT (the parent of B& W) have routinely been
dismissed; two, there is no evidence that B&W (the sub) will have any trouble paying its current
and unmatured obligations, given only one loss at trial, and B&W'’s ability to raise prices to pay
off new judgments.

8. We reiterate outperform ratings on Philip Morris, RJIR, and UST.

ADDITIONAL DETAILS

1. Will Feds rain on industry’s victory parade? We spent some time talking with people on the
plaintiffs’ side familiar with Richard Scruggs’ attempts to get the U.S. government to file a federal
Medicare recovery action for what could total $500 billion over 25 years. Many on the plaintiffs’
side view a federal suit as a settlement vehicle through which to secure the marketing, regulatory,
and public health provisions in the June 20 accord that are not possible with a state-only
settlement -- without needing Congress’ approval. The industry, of course, would have to agree to
such a settlement. Under this plan, the industry would get protections against potential federal
claims, and against judgments from class actions, consolidations, and punitive damages in
personal injury cases, which could be structured as offsets against the federal payments. Prospects
for a new federal settlement might presumably persuade holdout AGs to sign a new state-only
settlement that many view as not tough enough — as a sort of first step in a two-step settlement
process where FDA jurisdiction, tougher marketing restrictions, and a steeper price increase (an
additional $.35 - $.40/pack, on top of the $.35 - $.40/pack increase needed to fund a state-only
settlement) would come in at the federal level. A new federal settlement would also allay fears that
the federal government will move to recover its share of the states’ settlement proceeds under the
Health Care Financing Act (HCFA). Under HCFA, the federal government is required to take
from the states its share of Medicaid money recouped by the state. On average, the federal
government’s take is 60%.

According to plaintiff sources, the potential federal action, which would have to be filed in federal
court and most likely in the DC circuit, could be settled for the same $170 billion or so that the
feds were to get under the June 20 accord. The settlement would be structured as a consent decree
with the Department of Justice (DOJ): DOJ acts as the lawyer for all agencies within the executive
branch of government (i.e., the Administration), and which includes the FDA. The federal
settlement could be structured as an add-on to the state-only settlement, or as a vehicle that
encompasses the state-only settlement. As part of the federal settlement, the manufacturers who

agree to sign the deal would drop their lawsuits against the FDA (now on appeal to the 4th Circuit)
and sign consent decrees agreeing to the remaining marketing restrictions found in the FDA
agreement or in the June 20 accord. In return, the federal settlement would specify that payments
to the federal government would be offset by payments for judgments paid by the industry for
class actions and consolidations, as well as for punitive damages awarded in individual suits.
There could also be a renegade provision whereby signatories to the deal, by virtue of their
consents to the terms of the FDA provisions, would be deemed in compliance with the FDA
regulations, whereas any manufacturer that did not consent to the deal (i.e., did not agree to the
FDA provisions), or who tried to enter the market after the consent decree was signed, would have
to prove to the FDA that their products were safe and effective — which would be difficult under
the FDA Rule promulgated in August 1996. Plaintiff counsel Scruggs has said publicly that he
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would try to assemble a super tag team of plaintiff lawyers to bring a federal action, which might
alleviate another concern we have had — that the Castano counsel, having bet on the wrong horse
in pursuing class actions rather than Medicaid suits, would get paid off and presumably go away.
Frankly, however, we cannot see why the U.S. Attorney General’s office would hire outside
counsel if it were thought there would be a quick settlement.

» A new federal settlement, in combination with the state-only settlement, would effectively give
the industry -- on paper at least — the legal protections from the June 20 accord, without requiring
a single vote by Congress.. If the agreement could be structured in such a way to withstand legal
challenges by the smaller players — once the "Big 4" withdraw their FDA suits, the renegades
would presumably bring their own claims to block the FDA from asserting jurisdiction over
tobacco — the signatories would no longer face potentially bankrupting events, since state actions
(which would allow an offset for local government judgments), and potential federal actions (with
offsets for class actions, consolidations, and punitive damages for individual claims) would be
included. One risk would lie in the federal offset provision, since class action judgments, in
theory, could exceed federal payments. We believe that DOJ cannot, unless it has congressional
approval, pay off these claims that exceed the federal payments. Because the courts, by and large,
have consistently denied class action treatment in all personal injury cases, including tobacco class
actions, the odds of judgments exceeding payments to the federal government is very low.

For this year at least, we believe there is little chance that the federal government will bring a
federal Medicare action — and even less chance that the industry would cut a deal with the federal
government to settle a federal Medicare action. Our sources within the Administration say that
there 1s limited interest in bringing a Medicare recovery claim against the tobacco industry now,
on the heels of high-profile tobacco losses in the EPA and FDA cases. Our discussions with the
industry suggest there is deep-seated mistrust for anything that involves this Administration, given
the double-cross on the June 20 accord. Moreover, there is no interest by the industry in paying
$170 billion to the federal government, when class action protection has already been effectively
granted by the federal courts, and with the state courts more or less in line. We believe that
renegade provisions that deem signatories to a deal as being in compliance with FDA regulations,
and those who don’t sign as being not in compliance, would fail in court. One obvious remedy by
which to get the small players to comply with a federal agreement is to structure the settlement
payments as excise taxes, but this would require an act of Congress — a road the industry
certainly has no interest in traveling. So while we see some merits in a federal lawsuit as a
settlement vehicle — particularly one that could persuade hard-core AGs to embrace the AG
settlement now pending -- we cannot, obviously, endorse the concept of a federal lawsuit that
could derail the industry’s efforts to separate tobacco from non-tobacco interests. Ultimately, we
doubt this Administration would bring an action for recovery of federal moneys associated with
tobacco unless there were clear indications that the industry would embrace such an action as a
settlement vehicle — which we just don’t see happening at this time.
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Record Type: Record

To: Etena Kagan/OPD/EOP, Cynthia A. Rice/OPD/ECP

cC:
Subject: blablabla

"Say goodbye to tobacco.... It's gone.” Rep. John Linder, National Republican Congressional
Committee Chairman, before House adjourned Friday

HIGHLIGHTS

1.We believe the current tobacco environment is similar to 1986-87, when sentiment turned
dramatically as the 2nd tobacco litigation wave collapsed. From 12/85 to 9/87, Philip Morris’
relative multiple soared from 55% to 90%, as a wave of favorable appellate rulings convinced
investors that bankruptcy risks were way overdiscounted, and Philip Morris’ stock price
tripled {(S&P +70%;}. '

2.Cur discussion with senior executives suggests that the subpar investment performance of the
group over the past 18 months is likely to compel all company boards to take more aggressive
stances in accelerating earnings growth and unlocking values through buybacks, dividend
hikes, and asset distributions. This is what happened between 1985-1990 (MO tripled
earnings and dividends). After an 18-month absence, Loews (LTR) has now resumed its
buyback program, despite the Tischs’ bearishness on the market.

3.0n Friday, the House joined the Senate in recess until Labor Day, and Republican leaders -
conceded officially there would be no tobacco legislation passed this year. With a $.10/pack
excise tax increase passed last September now scheduled to go into effect in 2000, and
another $.05/pack hike due to begin 2002, we believe it will be at least a few years before
Congress attempts to tackle tobacco again, given the tortured and exhaustive process the
McCain bill was put through before it was finally killed this summer.

4.We expect a new settlement between the industry and the 46 attorneys general who have not
settted by Labor Day. We expect the industry, having taken off a week to assess the renegade
provisions {what to do about manufacturers who don’t join the deal] will have concluded that
the renegade provisions on the table -- states vow to bring claims_againgt manufacturers and
retailers who don't comply; states’ payments, already volume adjusted, fall further if renegade
share increases —- are sufficient, We perceive that Phili rs
believe the renegade problem is better deait with by beefing up trade programs,

5.Expected decertifications of state class actions by the highest courts in Maryland (any day)
and Louisiana (this Fall} are the likely catalysts that will convince investors that the Engle class
action, which begins after Labor Day in West Palm Beach, FL and will last three months, will
also be decertified by the Florida Supreme Court, in early-1999. In the history of mass tort
personal injury actions, we find no record of any multi-phase trial ever reaching the individual
stage (defendants settled or class was decertified).

6.We expect the Florida trial court that heard Widdick, or the same 1st Circuit appeliate court
that overturned Carter, to throw out the Widdick (aka Maddox} verdict under the same
reasoning {preemption, 1963 B&W evidence not appropriate, documents should have been
protected under attorney-client privilege). This would erase the one remaining loss on the




industry’s unblemished record at trial, and further dissuade potential plaintiff attorrfeys from
pursuing individual claims.

7.Risk #1: If_there is no state-only settiement, we sMe Washington Medicaid
trial begins October 14. The judge has dismissed all but three claims — conspiracy, anti-trust,
and violation of Washington’s Consumer Protection Act (CPA). While the latter permits only
injunctive relief, anti-trust violations and conspiracy combined with CPA would permit maney j

damages. The judge has ruled that the industry can introduce evidence that the state collected
more in excise taxes than it claims in damages.

8.Risk #2. |f the Administration files its own Medicare/Medicaid recovery action to get the
mdustrydt,o_cgugh_rwoney for the federal government and accept FDA jurisdiction, we could

e 5% downside as investors worry that this new action might trigger fraudulent conveyance
—Any_federal claim, however, would have to be filed in federal court {have dismissed &

of 5 labor union / health care claims). The federal government, unlike the states, shows a clear
paper trail of knowledge of tobacca’s risks.

9.We feiterate our outperform ratings on Philip Morris {price target $60), RJR Nabisco ($40),
and UST ($40).
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As it happened, John Spenkelink never got a new trial and was
~ executed in 1978.

While Kendall's current client does not face the death penalty, the
lawyer’s challenge in preparing Clinton for his historic grand jury
testimony Monday is to spare the president from potential political
demise.

Two sources have told the Los Angeles Times that Kendall, along
with Robert S. Bennett, the president’s lawyer in the Paula Corbin
Jones' sexusl harassment lawsuit, has advised Clinton that repeating
his flat denial of a relationship with Monica S. Lewinsky could be
fraught with peril.

Their fear, accarding to these sources, is that Clinton's testimony
could give independent counsel Kenneth W. Starr evidence of grand
jury pesjury, which would be stronger legal grounds for impeachment
than lying in a civil lawsuit

Kendall and Bennett have told associates that, while they are
uncertain of the truth of the matter, they would give the same warning
sgainst answering specific questions under oath to any other client
who is the target of a federal prosecutor on grounds that the
‘prosecutor may try to trip them up. Both declined to camment on their
positicns or advice.

No outsiders are privy to Clinton's bricfing sessions, which are
mainly bandled by Kendall and an associate, Nicole K. Seligman.
Mickey Kantor, the private attorney, former Commerce secretary and
ex-campaign official who continues to advise the president, and first
lady Hillary Rodham Clinton, also attends most of the sessions and
contribute ideas.

**It's very much a work in process," one source said of the briefings

and the president's testimony plan. In addition, the fact that Hollywood -

producer Harry Thomason, a longtime Clinton friend, has remained in
Washington following his own grand jury appearance Tuesday could
indicate that Clinton may be considering making a public statement.

After several hours with his lawyers Saturday, Clinton, in shorts and
sneakers, stretched his legs with a jog on the South Lawn and tossed a
ball for his dog. Buddy.

**Prepping your client is extremely important if he's a critical player
in an investigation, as President Clinton is," remarked Randall J. Turk,
who has represented many political figures. '

But Turk and others said that political figures often can be difficult
clients to manage, preferring to walk into the teeth of a grand jury
session out of fear that refusing to testify could harm their public
careers.

Kendall presumably is reviewing with the president all of his
previous statements as well as what Kendall has learned about the
previous grand jury testimony of Secret Service witnesses; Betty
Curric, his personal secretary; and longtime friend Vernon E. Jordan,
according to other lawyers.

Currie and Lewinsky are said to have testified that Lewinsky made
about three dozen visits to the White House after she was transferred
to a Pentagon job in April 1996, and that she returned gifts she bad
received from the president to Currie after learning that Jones' lawyers
planned o subpoena them.

*In briefing the president, you would ask him, *How do you intend
1o explain those visits as well as Lewinsky's return of the gifts? " one
former Justice Department official speculated.

**Then, Kendall might say, *Well, that's an explanation. But you
might want to phrase it a little differently while keeping the same
thought' You would always insist that your client tell the truth and not
get hung up on a perjury charge,” the ex-official added.

Turk noted that **to aveid your client being surprised by
- prosecuiors, you waat to collect all-the documents and facts that you
can, show them to your witness and ask probing questions in )
anticipation of the kinds of tough questions the prosecutors are going
to ask."

Myles H. Malman, a former Miami federal prosecutor who helped
convict Panamanian dictator Manuel A. Noriega of racketeering, drug
trafficking and maney laundering, recommends ** going over
everything the president has said publicly” or in the Jones case,
including his finger-wagging statement that he **did not have sexual
relations with that woman, Ms. Lewinsky” and **never told anyone to
lie."

In addition to having access to a transcript of the president's
deposition in the Jones case, which has been dismissed, Kendall has
sought and obtained permissicn from a federal judge to view a
videotape of that Jan. 17 session.

- the request of officiels in Washington.

Government May Attack Tobacco Companies Via Medicare
(Washo) By Allssa J. Rubin and Myron Levin (c) 1998, Lr
Angeles Times

WASHINGTON TheWhitéHouse.ﬁ\ls&ﬁtedbythewﬂapscof
aalssmoking legislation, 18 giviiig increasingly ssriaus eansideratiéh
toasu'angyaimedatc:dracﬁngma.sivcmonctarydmmgsﬁ'om
cigmettemaka‘sbyﬁ]ingalawstﬁtonbehnlfofthc government's
Medicare program.

TopWhit:Hm:scoﬂicialsmsaidtobeeagatogc-forwmﬂwitha
Medicare lawsuit if they can overcome concerns amoag some
administration attorneys, primarily within the Justice Department,
about its chances for success, according to lawyers close to the

The suit would attempt to recover fram the nation's five major
tobacco companies the accumulated cost borne by taxpayers to treat
people with smoking-related diseases under Medicare, which covers
the medical expenses of more than 35 million Americans aged 65 and
older.

Sources close to the discussions said the suit could seek damages of
nearly $1 trillion. :

The lawsuit would represent a major shift in strategy in the battle
over tobacco industry liability. It would be designed to increase
prmeoncigm-eﬁempmiﬁtocomcbacktothcbargainingtable
and work out a settlement with the administration and Congress.

The Medicare suit would dwarf pending lawsuits filed by 40 states
1o recover costs under Medicaid, the joint state-federal health
insurance program for the poor and disabled.

For the time being, administration officials are being circumspect
about the discussions, noting that a final decision is not expected for
several weeks. ** Justice and Health and Human Services are still
reviewingit.“saidoneWhiteHouscomcial.“Itrequimﬂﬂllegal
analysis. They haven't reached closure yet."

A tobacco industry spokesman said Saturday he had not been aware
of the discussions within the administration, but predicted **the
govermnmtwwldhavegeatdiﬂiclﬂtyinmmmﬁngsmhacase."l{e
cited, amang other things, the large amount of excise taxes
Washington has collected over the years from cigarette sales.

A

Thespokman,whorequwtedanonymity.saidthedwmionofa ‘

Medicare lawsuit sounds like an effort by the administration **to find a
way 1o cover their own failures of leadership in this matter by trying to
come up with a political and public relations gesture.”

The lawsuit is being promoted, among others, by Mississippi
Attorney General Mike Moore and plaintiffs' attorney Richard
Scruggs. Moore and Scruggs were the first lawyers to test the idea of
suing cigarette makers to recover medical costs to states.

Scruggs went on to represent & number of state attomeys general in
similar suits and it was the collective impact of those suits that
brought the tobacco industry to the bargaining table last year.

Scruggs and Moore want to assembie a team of top sttorneys to
handle the Medicare case for the federal govemnment. The Mississippi
lawyers argue that the threat of having to defend potentially ruinous
lawsuits is the only way to get cigarette makers to accept a
comprehensive package of marketing restrictions and other
to reduce underage smoking. '

Their argument received a potential boost on Friday, when a federal
appealseom'tnﬂedthatﬂm!’oodandDmgAdminisuiﬁonhasno
authority to regulate nicotine nor restrict marketing targeted at youths.

Another of such a lawsuit is constitutional law scholar
Laureace Tribe, who has looked closely at the legal issues involved at

The idea of filing a Medicare recovery lawsuit was considered more

than a year ago by the Justice Department. The idea eventually was
rejected, in part because Justice attorneys were concerned that the
government lacked the legal standing to bring such & suit.

Ever since the collapse of congressional efforts to regelate tobacco,
however, the White House has been searching for other ways to push
its anti-tobacco agenda. About a month ago, White House officials
asked several agencies to take another look at the viability of filing a
lawsuit against the tobacco industry.

**They are looking for a way to do it," said one attorney. **But
they've got some nervous nellies in the Justice Department that don't
think the Medical Recovery Act permits this kind of lawsuit."

White House officials recently began passing along to the Justice
Department legal arguments prepared by private attorneys who
dispute the department's analysis of the suit's legal prospects.
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| Foul Smoke

. The conventional wisdom is that those
who favor free markets should disfavor the
current multi-billion dollar tobacco litiga-
tion. The conventional wisdom is wrong,
For lost in the welter of news articles is the

* fact that plaintiffs in many of the tobacco -

- cases allege an antitrust conspiracy that, if

proven, means the current state of the

cigarette market resulted not from a free

. market, but from a fundamental and devi-
" ous interference with the free market.
There are two product features sellers
.can conspire about: price and quality.
,Most- antitrust conspiracies are about
price. But conspiracies about quality are
also covered by antitrust law. This is
because we are entitled to both the prod-

" uct price and quality that would be pro-

duced by markets unhampered by anti-
competitive seller conspiracies. N

The tobacco litigation afleges a conspir-
acy to fix product quality. Specifically, it

alleges that for decades cigarette mamtfac- -

turers have agreed among themselves not
to compete on product safety, This agree-
ment allegedly inclided both an agree-

- ment not to independently market safer

tobacco products and an agreement to
withhold product safety information. Ob-
viously, these two parts of the alleged
conspiracy are linked: If a firm cannot
advertise the relative safety ‘of its ciga-
rettes, there is not much point in it

investing money to make safer cigarettes.

Why might manuofacturers ever agree to
fix cigarette quality in this way? Por the
same reason firms sometimes agree to fix
prices: to prevent individual firms from
pursuing their individual interest in ex-

. Pl

1 e

"panding market share by. engaging in -

‘costly competition. To prevent them, in
short, from competing by raising quality, -

just as price-fixing prevents them from R B

competing by lowering price, v

" Either.price or quality competition can, | |-
after all, eat away industry profits. Re % |

member the airline industry before dereg- -

" ulation. The government set prices at high . *

levels, But because airline quality was not
completely regulated, airlines tended to
engage in costly quality competition. They
offered better meals and more frequent
flights with more empty seats. In the end,
such quality competition ate awsy all the
profits from the excessively high prices.

Obviously, one does not enter into.
agreements expecting them to have no
effect. Thus, if this conspiracy is proven,
the cigarette manufacturers themselves
must have thought that without their
agreement individual cigarette producers.
would have made safer cigarettes in-an
effort to expand thetr individual market
share. Further, if individual cigarette mak-
ers had sold safer cigarettes, they would
have also had an incentive to advertise the
true harm of their rivals’ cigarettes,

And, indeed, the complaints in the
tobacco litigation recount evidence that
some individual cigarette makers did in
fact develop safer cigarettes, but refrained
from selling them because of this antitrust
conspiracy. Instead, cigarette makers held
these less carcinogenic cigarettes off the
market, keeping them in reserve to retahi-
ate in case other manufacturers breached
the conspiracy by competing on product
safety. Likewise, the complaints recount

evidence that cigarette makers developed
valuable product information on cigarette
safety, but withheld it from the market.
The social tragedy is that without this
conspiracy the free market might have
produced what governmient regulation has

" so far been unable to provide: better’

information, fewer smokers and safer ciga-
rettes. Instead, the cigarette industry has

been one of the few indusiries to show no

improvement in product safety for dec-
ades. o
Compare the cigarette industry to, say,

. the car industry. Automobile firms Vigor-

ously compete on fafety features, and

advertising about safety differences is:

ubiquitous. Volvo tatks endlessly about the
strength of its doors in side collisions:

standard, °

&Y P.KOLST,

Mercedes used to brag about its antilock -

brakes before they became an industry
~ There is nothing comparable in the
cigarette industry, True, cigarette makers
have marketed cigarettes that are filtered,
low tar and low nicotine. But they have
never advertised these cigarettes as’less
carcinogenic or less addictive, such adver-
tising being allegedly foreclosed by both

the conspiracy and the true facts. For the -

complaints recount evidence that clever
product design in fact made filtered, Jow-
tar and low-nicotine cigarettes more dan-
gerous and addictive than regular ciga-
rettes, meaning their introduction was not

" genuine competition on product safety at .

A

B

Note that these antitrust claims are not
vulnerabie to the cigarette makers’ favor-

: ite defense: that everyone knows ciga-
. reties are carcinogenic and assumed the -

risk by smoking them. Even if this were
true {and much information was distorted

». or withheld), what antitrust entitles us to

is not just the right to make price-quatity
trade-offs when buying but the right to

. have the ideal price-quality trade-offs avail-

able to us through competition. Just as it

| -*would be no defense to a pricefixing

conspiracy that buyers know they are
paying too much, 50 too it is no defense to

" a qualityfixing conspiracy that buyers
1 . know the quality is too low. o
. After all, if automakers conspired to

-  make no car safer than a Yugo, they could

not defend .themselves by saying that
buyers know that cars in general (or

Yugos in particular) are unsafe and must
regard such risks as outweighed by the _

benefits of driving. For the conspiracy
would be taking away from us the right to
choose the safer cars that competition
would produce. Likewise, smokers are
entitled not to be saddled with a restrained
market where all they can buy are Yugo
cigarettes.

Such short-circuiting of the competitive

process is precisely what antitrust law is

meant to redress. And just what adherents
of the free market should vigorously op-

pose.

The. writer is a professor at Harvard
Law School and counsel for health fund
plaintiffsin fobacco cases in several

- States.
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’Egﬂm LAWSUIT: The Ctinton administration s

dering suing major tobacco companies to recover

. gov-
ernment to recovar costs of treating people if a third party’s
neglipence caused the lliness. Some Justice Department
lawyers see problems with that approach, but there alsa is
talk of seeking legislation to explicity allow such a suit.
Some states won settlements from tobacco companies and
%uscl;ed the Industry into a global settlement, but it felt apart

ngress.

Some in the administration say the companies might be
pressured back into negotiations under the threat of a fed-
eral lawsuit that could seek tens of billlons of dollars for
smokers covered under Medicare or insurance
for federal workers, veterans and military personnel,
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TOBACCO

Vuja De -- Industry Moving Ahead With Plan B. Raising
- Estimates. Qutperforms MO, RN, UST.

= — ]

Gary Black (212) 756-4197
Jon Rooney (212) 756-4504
July 14, 1998
TOBACCO
AGs Thraw Ball Back To Congress ~Which Doesn’t Want It. Outperforms MO, RN, UST.
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HIGHLIGHTS

1. The attorneys general threw the tobacco ball back into Congress’ lap yesterday, giving
Congress one last chance to pas: comprehensive tobacco legislation befare the AGs proceed
with their own state-only settlenent with the industry. We continue put high odds on the two

‘s;iclll?rcachinganagmemmtby:ndofsummcrtosctﬂethemnaining%smﬂsesfornﬂo
on. .

2. Our Washington sources say the Administration is highly untikely to file a Medicare recovery
action against the tobacco industry. The federal government, unlike the staies, cannot claim
ignorance about the dangers of fabacco, having published at Jeast a dozen surgeon generald /
reports since the first onc in 1964, and requiring federal wamning labels on packs since 1966.

Any claim to recover Medicare axpenditures must be filed in federal court, which has shown a
penchant for tossing out these type claims.

3. We believe the real agenda for the Administration talking up a federal Medicare recovery
action is to pressure the industry to agree to new legislation that gives the FDA jurisdiction
aver tobacco — which would dovetail with a state-only settlement of AG claims. This weck,
Senate Democrats will try to attach a bill calling for FDA jurisdiction over tobacco to one of
the appropriations bills up for review. We believe Democrats will not get the 51 votes needed
to give the FDA jurisdiction.

4. We still expect the House to pass a narrow youth tobacco/drug access bill, such as the one
outlined by Deborah Pryce a fevy weeks back (strict retail access, limited FDA. authority, fines
on retailers who sell to minors, incs on teens who buy cigarertes illegally, no excise tax
inerease), The House is expected to take up the tobacco issue the week of 7/27. If the AGs and
the industry reach a state-only a_?mncnt, Republicans are unlikely to pass any final tobacco
bill this year (House-Senate conierence next session)..

hitp://worw.tobacce.org/News/980715b.acki/98071 Sblacl html 7716/98
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5. Washington AG Christine Gregolre indicated that the drop dead date for Congress to pass
comprehensive tobacco legislation is September 14 — the stat of the Washington Medicaid
trial. Judge Finkle will ruls by ne:t on the defense’s motion for summary judgment oy

the remaining three state claims. If these claims are dismissed, tobaceo stocks could move up

sharply.

6. We rriterate outperform ratings on Philip Morris, RIR, and UST.

ADDITIONAL DETAILS

1. AGa still want Congress to act -~ much to Republicans’ dismay, Our discussions with one
attorney gencral who was at the Tive-hour tobacco mecting yesterday in Durango, CO, indicate
there was strong agreement to move forward with a state only settlement — if Congress failed

to pass comprehengive tobacco le gislation this year. The AG stratcgy, spelled out by lead

negotiator Christine Gregoire (Af ‘Weshington state) in the
three-fold: 1) Keep the pressure cn Congress to pass com

s_this moming. appears to be

June 20 accord before Congress ndjoums in October; 2) Allow the six AGs negotiating for the
AGs to move forward with discussions to settle all remaining and unfiled AG claims; 3) Move

forward with the states’ individual litigation, in casc ncither
out. C .

Our interpretation of this mixed nessage is that the vest majority of the AGs support the notion
of a state-only deal — but only ance it becomes clear that Congress “cannot get the job done it

was supposed to do” (Christine (regoire), As Maryland AG

preference is for national legislation ... but if Congress doesn’t do som

Joe Clurran put it, "[My
i .wcmwi}lnotjust

sit and wring our hands." Ones major concern expressed by the attorney general we taiked to
was that by armouncing now tha! they favor a state-only scttlement, the AGs remove the
incentive for Republicans to pass any sort of tobacco legislation this year, given the political
cover that such a state-only setlument generates (Logic — If the teen smoking issue is already

bSin¥ 2ddressed by the states, th: federal government needn’
d prefer a national deal o a sta:e-t_le deal, since the former would give the FDA

jurisdiction over tobaceo, penalize the if it fuiled to

t do anything), The AGs clcarly
mect youth laokback targets, and

impose tougher marketing restritions than the states could get locally. Unforrunately, this is
not the message Republicans want to hear, since it forces Republicans to do something on
tobacco, rather than run out the clock. There are now just 7 wecks left in this session of
Congress —~ including just two fior the Senate and three for the House before the August break.

One other comment about the AG discussions: Money does not appear to be the main
stumbling block, despite the reports in the media that the industry needs to cough up more

cash. To settle the remaining 45 states, the Attomneys General

bi.llion—pumngth:hkelyﬁnalserﬂcmnntﬁ within the
1alked about last week (cigarette: prices woul go up by abo

s " price appears to be $196

eclk over five _vg;s;) We

doubt the upfront moncy (AGs ‘want $15 - $20 billion) is as missaa as made out to be,
since upfront funds of $15 - $20 bitlion could be spread over five years, as it was in Minnesota,
given the graduated nature of the o oing, payment stream, Which ramped up from $4 billion in

year ! to $8 billion in Year 5 urder the oziginal terms of the

Iuoe 20 accord. Amortizing $15

billion aver five years (36 - $7 in Year 1, $2 gyer next four years) means that the 8.35/pack

price bike would occur at onee 'n Year 1, and stay level. |

2. Why the Administration won file a national Medjcare claim, The Administration’s
comments that they are examining "in a very preliminary way" whether 1o file a claim against

the industry for recovery of Medicare expenditures,

1o be a threat designed to get the

industry to go along with new tentative legislation that gives the FDA clear junisdiction over
tobaccn — which the industry a;zreed to in the June 20 accord. White House gtaff indicated

http:l!ww‘N.tobacco.org!NewsIQBOT151:1ac.kﬂ9807lSblank.hunl

7/16/98
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’ yesterday that a suit to recover Medicare expendituzes (Medicare is for those ovex 65 and for
thase disabled), which could totel $12 billion per year (federal portion of state Medicaid
smoki.nf-relamd_expenses is another $8 billion per year — hence, the numbers quoted in the
puress of $20 billion per year), is ons of several options under discussion. White House press
secretary Mike McCurry made if clear yesterday that the Administration would not likely move
forward with any such claim untll after Congress adjourned (October 9) and until there was no
chanice for a comprehensive sett] ement. ,

In theo%asthn United States government can sue to recover Medicare expensesunder 42 USC~ MepA-

§2651. esinterpreﬁngﬂmlawhavesaidthattthnitadStatcshasadirectacﬁonagamst
b alleped topticasor and is then-fore not subject to defenses that the tortfeasor mi hi have 7
used against the injured party. We believe ¢ § 2651 appears provides a more clear-cut |
fight For the United States to directly recover medical expenses from hird parties, such as the

tobacco companies, than the state [aws provide for the recovery of their Medic d%%es.
However, for reasons we poini oul DIow, &1 £ConImIC Tecovery TOL, y the

government would probably be more diffcult to wiu in court than a statc recovery action.

According to 42 USC § 2651, in any casa where the U).S. firnishes medical care "under
circumstances creating a tort liability upon some third person to pay demages, .. .the United
States shall have a right to recover from said thirdg:rsnn the reasonable value of the care and
treatment.” The statufe goes on to explain that the United States” right to recover shall be
subtogated to any right or claim that the injured or diseased person has against the tortfeasor to
the extent of the reasoneble value of the care and treatment. This provision seems unclear, but
the cases intexpreting the statute clarify its mcani:lg. Federal cases mtg'pggunﬁ 42 2651
gay the Uniled STIEs government has three ways for recovering medical and hospital care: (1)
; ing or joiming in any action brought by au mjured person,
action 1tsidT or 1n conjunction with the injured porson. Another €asc
says: " ing are Ac Courts have uniformly held that the
United States 1= not mersly subrogated to Ttﬁ‘c mjurca party’s claim, but has an %am
cause of actioh under the Act” In 'aﬁ'Tat case, a woman Suffered iDjiies
PaSSENEEL 10 & car dniven usband, Under the {sw of Arkansas, where the accident >
Encd, a passenger caunot ste the driver o ich she was riding. But the United Cai .
lSltritt:s was Eﬁnﬁ% % =0e the husband because the court found that the United Statcs was not
subrogated to the wite's claim.

Other cases explain that when the United States pays a victim’s medical expenges, the injured
n is not entitled to recover the amount of those expensas from the tortfeasor — only the
nited States has the right to recover that money. The purpose of 42 USC § 2651 was to
prevent injured geople m dovble recovery — onee fram the government and once fram the
tortfeasor. One federal case focused on this issue, ultimately finding: "42 USC § 2651 is clear -
the Federal Medical Care Regovery Act gives the United States an sbsolu direct right of
setion to recover the reasonable value of Fiedical expenses provide 2 : 2

* I‘UL

We believe it will be far more difficult for the federal government than the states t0 succeed in
their claims for recovery of expunises for tobaceo injuries. Unlike the states, the federal
vernment has a long paper treil of documents showing awattne gs to the dang
urgeon g nrtandevcxyonesinccthen;fcderalwanﬁngslsonpacksof
ciparettes since 1966). Mareaver. clsim filed by the Department of Justice on behaif of the
federal government would have to be filed in federal cou

{kirew out & unton health care tesovery action broug t apainst the tobacco 1hdush :
saths Jopic as eiployed by fedetal judges in PA CA, and FL, who hed previously diSImISsEd
sitnilar claims,

3. What daes Congyess do now? We keep hearing rumors that Senate Democrats will iry to push

hnpzllwww.tobmo.orglNewsBBO‘llSblackﬂ’980715hlackhtml 7/16/98
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through a new piece of very namow tobacco legislation that focuses exclusively on FDA
jurisdiction over tobacco, and which would dovetail with the state-only settlement being
contemplated between the industy and the AGs. The FDA legis|ation, which Democrats hope
conld be attached as an amendment to one of the appropriations bills now under review, would
not call for any federal excise tax increase. Investors should recal that the technical maneuver
vsed by Senate Majority Leader Latt to pull the McCain bill in June was a budgetary point of
order — that the McCain bill violited the terms of last year's balanced budget agreement, and
which then teguimd 60 votes to cvercome. An amendment such as the FDA provision, referred
ip as the Harkin amendment, would not be subject o a budget point of order. Yesterday, Senste
Democrats tied again unsuccess:ully to attach the "WMcCain I[I* bill (before amendments) to the
Agriculture Appropristions bill, inst were struck down (55-43 along party lines) after
licans raised a budgetary point of order (43 votes in favor wexe 17 votes short of the 60

needed), If Democrats tricd instead to amend an unrelated bill with the Harkin amendment

iving the FDA jurisdiction over tobacco, Democrats would need S1 votes to pass it.

ublicans could first fila & mo'ion to table the amendment — for which they would also nced

51 votes. :

Given the mixed message seut ysterday by the attorneys general (Congress should be given
one last chance to pass a compreliensive bill before AGs strike a new accord with industry), the
House appears to have no choice but to pass-a focused tobacco youth access bill such as the
one outlined by Deborah Prycc a few weaks back (strict retail access, limited FDA authority,
fines on retailers who sell to minars, fines on teens who buy cigarettes illegally, no excise tax
increase). The House is expected to consider the fobacco 1ssue the week of 7/27 =- leaving little
time before the House adjourns ToF 15 Summer recess (August 7 - Scptember 7). The approved

Honse bill wo da desk" o il the Senate returns from its
Sirnmer recess September 1 &MAMMM#W
Senate would likely approve a viriation of the Pryce youth access y mid=

mtEmiber, which would still give both House and Senate Republicans cover 1o say they did
sonmething about teen smoking. (Jur best guess is i s and ind d thén

at t] o A ] WO
afimounce their state-only settler ent toward the end of 8 ber, since, at that point, they will
know there is no chance for a comprehensive settlement along the Jines of the Yune 20 accard
or Hatch-Feinstein bill, This stat=-only scttlement would give Republicans additional cover to
wait until the next session of Congress (i.e., House-Senate conference next year) to cnact a
final tobacco bill that clears both chambers.

ind cated . '

Lead AG Christine ire 0 i

eoTiprehensive tobacco bill is S¢ptember 14 -- the start of the Washing .
Investors dhould iote that the jutige m this case, Tudpe Georgs inkle, will 1ssue by
et Week of the defenise’s motion for summary judgment on the re aining thre . The
judge previously 0 s 1N NOVEmiber . orall o o
three remaming claims are tossed, investors will likefy bid up tobacco valuations in

amticipation of a statc-only deal. :

http:lfwww.tobaccn.orngcwsIQSO? 15b' ackf798071 Sblack.htm]} 7/16/98
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DRAFT
RE: Possible Civil Litigation Against the Tobacco Mamifaciurers Relating to Federal

Health Care Costs Associated with Tobacco

The purpose of this memorandum is to provide an assessment of possible litigation that the
United States (or some component thereof) conld bring against tobacco manufacturers to
recover federal health care costs associated with tobacco use and to obtain other relief designed
to reduce youth smoking or smoking genperally. We assume that such other relief might
include injunctive relief that goes beyond the FDA's current Regulation.

In analyzing the likelihood of success of such litigation, it is necessary to evaluate the
numerous legal and practical obstacles separately. Although opinions may vary as to the
magnitude of each obstacle, it is important to recognize that any of them could cause the
litigation to be dismissed or otherwise fail. If the government were to fail on any of the legal
issues discussed below, a lawsuit against the tobacco industry would not be viable.

Given the fact that the legal theories that we would be advancing are novel, we believe that the
chances of success of any such lawsuit under current law are low. Moreover, the practical
obstacles with respect to gathering and marshaling the evidence related to health care costs
cansed by tabacco use are enormous. Because the United States Department of Health and
Human Services (HHS), Health Care Financing Administration (HCFA) does not appear to
retain the data in the forin needed to evaluate a lawsuit, it will require a significant amount of
time and a dedication of vast resources to develop the facts necessary to evaluate bringing such

a Suit. Bringing such a suit would require a massive commitment of legal resources by the
Deparfment of Justice-

Below we also discuss the proposed Graham legisiation, 2 bill that would establish a federal
cause of action to recover federal health care costs associated with tobacco, permit aggregation
of claims and use of statistical evidence, and eliminate certain defenses that the tobacco
companies might raise. Although it would not solve all of the legal and practical obstacles to

bringing suit against the tobacco industry, it would significantly increasc the chances of
success of such a suit.
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I. Current Tobaceo Litigation

A. Actions Brought by States. The most significant litigation faced by the tobacco
industry are the pending suits brought by 40 state Attorneys General against tobacco
manufacturers. Mississippi, Florida, Texas, and Minnesota have obtained settlements
for billions of dollars and a variety of injunctive remedies. Although these suits have
been proceeding slowly since the announcement of the June 20, 1997 Resolution, they
are likely to become more active because the Resolution was dependent on enactment

of comprehensive federal legislation. The suit brought by the state of Washington is
scheduled to go to trial in September.

The suits brought by the state Attorpeys General have aﬂeged a collection of novel
theories of recovery. In many cases, these theories have relied on particular features of
statc common law and special consumer protection statutes that give the state

government broad rights to recover for fraud and other misconduct. State theories
include:

1. The tobacco mamufacturers, the Council for Tobacco Rescarch, and others
undertook a special duty to render services for the protection of the public
health and to disclose scientific research about smoking and health, but, in fact,
conspired to suppress the research to the detriment of the public health.

2. The tobacco manufacturers comspired to restrain tradc by suppressing health

information about smoking and use of tobacco and the development of a safer
cigarette. '

3. The tobacco manufacturers maintained 2 monopoly over the sale of

cigarettes by controlling and suppressing research, development, production,
and marketing of a safer cigarette.

4. The tobacco manufacturers violated state consumer protection laws by
intentionally misrepresenting that there is no causal connection between
smoking and adverse health effects, and that use of tobacco is not addictive.

5 The tobacco marmufacmrers falsely advertised their products to young people
and others.

6. The tobacco manufacturers have been unjustly enriched by avoiding paying
for the consequences of their illegal activity, i.e., the health care costs to be
borne by the states.
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None of these theories has been adjudicated or decided, and no judgment has been
reached valldating the theories. Minnesota’s amended complaint is attached as tab 1,

B. Suits Brought by Individuals/Class Actions. As it has for the past thirty years,
the tobacco industry is currently defending litigation brought by smokers in varions
courts throughout the country. Putative class actions seeking smoking cessation
programs (the so-called Castano class actions) are pending in at least 6 states. A trial
court in Maryland has certified a class of smokers in state court. None of these cases
has resulted in a judgment or settlement.

Individual actions have resulted in only two verdicts for plaintifis, one for $750,000
and another for $950,000 (both are still on appeal). On June 22, 1998, however, the
Florida Appeals Court overturned the $750,000 verdict because the lawsuit was barred
by the statute of limitations. That court also reversed key rulings on admissibitity of
documents, and found that the Pederal Cigarette Labeling and Advertising Act
precluded the plaintiff from arguing that cigarette warning labels were inadequate.

The future course of litigation against the tobacco industry is difficuit to predict.
Richard Daynard, chairman of the Tobacco Products Liability Project at Northeastern
University, believes the release of confidential tobacco documents, the recent
settlements with the states, and the collapse of the comprehensive legislation will result
in the filing of thousands of individual cases. Nonetheless, there has been no
identifiable change in the law that would suggest that suits initiated by smokers will be
more successful in the future. Moreover, the Florida appellate court’s opinion and the
comments of jurors in the Minnesota case suggest that the odds of individual recovery
against the tobacco industry have not increased significantly. In particular, although
millions of pages of documents have been released by the Minnesota court, it is unclear
whether those documents contain information that would overcome the principal
defenses of the tobacco companies to smoker initiated suits, e.g., assumption of risk.

C. Litigation Involving the Federal Government. On the federal level, the Fourth
Circuit is currently considering the FDA's authority to regulate tobacco products,
including the advertising and marketing of such products. In addition, it has been
publicly disclosed that there is an ongoing federal criminal investigation involving the
tobacco industry.

The consequences of civil litigation brought by the United States to recover health care
costs would be enormous — for the government, the tobacco manufacturers, and the
public. We would be committing ourselves to the biggest affirmative lawsuits the
United States has ever filed, Moreover, the future viability of tobacco manufacturers
would be threatened if the United States récovered the full dollar amonnt for health
care associated with tobacco products, The tobacco companies will have every

doos
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incentive to defend these suits vigorously; settlement at anything more than a small lewr Nare,
fraction of the possible liability would be very unlikely. W !

1I. Possible Theories of Recovery by the United States.

In order to bring any law suit against the tobacco industry, the United States must have a legal
basis for going to court. Whether referred to as a cause of action or a claim for relief, the
sufficiency of the United States’ legal basis for seeking monetary damages from the tobacco
industry would IWMet of the litigation on a motion to dismiss. If a
court determined that the United States had not stated a valid claim for relief, the case would

be dismissed in a matter of months. Various possible theories of recovery are explored below.

A. State Law Causes of Action

Although the lawsuits brought by the state Attorneys General have resulted in some
high profile settlements, as well as the June 20, 1957 Resolution, they do not provide
good analogs for a lawsuit brought by the federal government. As 2 general matter,
fic United States cannot recover health care costs based on state common law theories,
W@M. Under United States v. Standard Qil
5 332 U.S. 301 (1947), the United States was held not entitled to recover, under a
coramon law theory, the health care costs of a serviceman injured by a thixd-party
motorist through alleged pegligence. By refusing to allow a common law remedy, the

Court left it to Congress to create a cause of action by which the United States could

recover its health care costs (which Congress did in the Medical Care Recovery Act,
discussed below).

Inn addition, state statutes specifically differ in important ways from their federal
counterparts. Many state legislatures have gone further than Congress in authorizing
their attorney general to litigate on behalf of its citizens. Thus, many of the tort,
equitable, and consumer protection theories advanced by the State Attorneys General
would be of limited, if any, use to the federal government if it attempts to recover
health care costs related to tobacco use.

B. Possible Claims Under Existing Federal Law

Because state law theories by themselves are unlikely to be of much use, the United
States would have to proceed under a federal statute to recover tobacco-relared health
care costs. ‘Theé vast majority of expenditures by the federal government related to
\{=aTih care derive from Medicaid, Medicare, and the direct provision of medical care
bmmed to provide such care. Both Medicaid and Medicare have

specific samtory provisions defining the federal government’s right to recover certain
eXpe ; ) cal Care Recovery Act (“MCRA™) authorizes the government

|

Medicaid,
Medi cans-— MSP
MCRA-
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to recover for medical care provided directly to individuals. Each of these stanites is
discussed i turm.
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1. Medicaid

Among other things, Medicaid mandates that each state “take all reasonable
measures to ascertain the legal liability of third parties . . . to pay for care and
services available under the [state’s Medicaid] plan.” 42 U.S.C. §
1396a(a)(25)(A). Where such liability is found to exist after Medicaid payments
have been made, each state “will seek reimbursement for such assistance . . .
where the amount of reimbursement the State can reasonably expect to recover
exceeds the costs of such recovery. . . ." 42 U.S.C. § 1396a(a)(25)(B); see
Philip Morris, Inc. v. Harshbarger, 946 F. Supp. 1067, 1077 (D. Mass. 1996)
(federal law requires states "to pursue liable third parties for amounts paid on
behalf of Medicaid beneficiaries”). When recoveries are made from third
parties, the previous Medicaid expenditures for the services at issue are to be
treated as overpayments, 42 U.S.C. § 1396b(d)(2)(B), and overpayments are to
be deducted from amounts to which the states are entitled in subsequent
quarters. 42 U.S.C. § 1396b(d)(2)(A). See generally Massachusetts v. Philip
Morris, Inc., 942 F. Supp. 690, 692-93 (D. Mass. 1996).

The federal government does not have an apparent legal basis to commence
litigation OT its OWN agaist the tobacco companies for Medicaid expenses
sreﬁu_m’—fngrmc—cgc;related Mnesses. There is no authorization within the
Wigdicaid statute for the federal government to sue third-party tortfeasors
difectly. In fact, the argument can be made that, by explicitly providing.a
mechanism to allow the states to pursue these claims, Congress apparently did
fiot infend that these claims be pursued dixectly by the federal government. See
National Railroad Passenger Corp. v. Nat'l Assoc. of Railroad Passengers, 414
U.S. 453, 458 (1974) ("when legislation expressly provides a particular remedy
or remedies, courts should not expand the coverage of the statute to subswme
other remedies."). The federal government’s sole avenue for recovery of
Medicaid outlays may be through deductions from future payments to states that
have recovered from ihe tobacco industty. To this point, the federal
government has pursued its share from the states that have settled lawsuits with
the Liggett Group and has sent letters reminding the states of its claim on
settlements reached with the tobacco industry. Indeed, when HHS/HCFA

informed the states of Florida, Mississippi, and Texas of its right to share in
their tobacco settlements, there was an outery in Congress.

2, Medicare

a. Pertinent Statutory and Regulatory Provisions.

R@ooe
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The Medicare Secondary Payer ("MSP") stamutg, which was enacted in the
19%0s to stem the skyrocketing cost of the Medicare program, permits the
United States to recover payments made for medical care whep another source
of payment 15 available under “a primary plan.” The MSP statute provides the
United States with a right to recover "against any entity which i< required or-
responsible . . . to pay . . . under a primary plan. . . ." 42 U.S.C. §
1395y(b)(2)(B)(ii); accord 42 C.F.R. § 411.24(e). When a Medicare payment

is made, it is "condifioned on reimbursement . . . when natice or other
information is received that payment . . . has been o u [under a

liability insurance policy or plan (including a self-insured plan)]." 42 U.S.C. Y ‘\T‘LH
§ 1395y(b)(2)(B)(1). The United States has a separate subrogation right as well.if g ppwe Hian
42 U.5.C. § 1395y(b)(2)(B)(iii); 42 C.F.R. § 411.26(a). l M“k L

' 7 .
b. Use in Liability Context ﬂf:“:wh:b’ a
Use of the MSP statute in this context would be novel and djfficnlt. Although
HCFA pursues claims frequéntly-at an administrative level and on an individual

basis, most of the statutory and regulatory provisions have not heen intexpreted
by the courts, Moreover, the theory that we would bave to pursue is not based
0T @ TAmrar Teading of the stamte. Thus, virtually all issues that might arise in
this litigation have substantial litigation risk.

To prevail, the United States would first have to estsblish that the tobacco
manufacturers are a "prmary plan” within the meaning of the statute. The
sfatutory definition of "prunary plan” includes "a liability insur. i
plan (ncluding a self-insured plan),” 42 U.S.C. § 1395y(b)(2)(A). "Liability -
ifsurance” is defined as ~imsurance (including a self-insured plan) that provides
Payment based on legal liability for injury or iliness or damage to property” and
specifically includes product lability insurance. 42 C.F.R. § 411.50(b). The
regulations state that liability insurance payments include amy amount paid as a
deductible, 42 C.F.R. § 411.50(b). If the manufacturers are not insured (or

are less than folly insured), the United States would further have to establish

that they arc self msured within the meaning of the statute and regulations. The
régulations, while untested and perhaps contrary to principles commonly found 77 °
i the law of insurance, take a broad view and state that any "plan under which
an individual, or a private or govermmental entity, carries its own risk instead of
1dKing out insurance Wit a carrier”_is self insured, 42 C.F.R. § 411.50(). A

«plan” under Medicare regulations is “any arrangement, oral or written, by ofie

of more entities, to provide health benefits or medical care or assume Jegal

liability for injury or illness.” 42 C.F.R. § 411.21. Qur argument would have

to be that the tobacco manufacturers are themselves or have a "self-insurcd

plan" and thus are subject to secondary payer liability. Fix

uﬂ.«.\' W M v canhmaral?
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The United States would also have to establish that the tobacco manufacturers

are "TeqUited Of responsible” to pay for the services HCFA has rovided to
edicare bene . S, ¥ i

. . most cases, HCFA uot v . L‘I
reTies upon the Medicare beneficiary to establish that a tortfeasor is required or  svalube

résponsible to pay. The vast majority of these cases do not require litigation;
ugially a settiement is reached in which the United States is paid for its claim.
While HCEA frequently makes demands upon alleged tortfeasors (or their

insurers) based upon information that is obtained from Medicare beneficiaries

ard their payment records, we are not aware of any published decision in which
the

= Utited States has undertaken to prove in the first instance the underlyipg
facts that establish the to sor's liability to the Medicare beneficiary.

In this case. the only way to establish that the tobacco manufacturers are

required to pay would be to establish their Hability for tobacco-related ipjuries ‘“"“‘\ way
a5d diseases suffered by Medicare beneficiaries. As noted above, individual do verd
plainfiffs suing tobacco manufacturers bave been largely unsuccessful in

establishing the liability of tobacco manufacturers for smoking related deaths,

disease, and disability. A lawsuit by the United States would have to overcome

the same difficulties of €stablishing liability that so far have defeated almost

eVery indiviAval pIalntit who has brought such an action. Our difficulsy would
bwmm

we would not have pri Medic

beneficiary's medic

The determination of what law govemns the mamfacturers’ liability for tobacco-

célated injuries will be comples. Althongh the rights and obligations of the

United States arising from the operation of federal programs arc governed by

federal law, United Srates v. Kimbell Foods, Inc., 440 U.S. 715, 726 (1979),

Clearfield Trust Co. v. United States, 318 U.S. 363, 366-67 (1943), state law 5 ‘mﬁ
may be incorporated as the federal rule of decision where application of state :
jaw would not frustrate specific objectives of the federal program, Kimbell

Foods, 440 U.S, at 728. Although we may argue that a uniform federal law is

required, courts would lmmu

{Ii€ Tobacco companies are liable in tort for the injuries to Medicare

beneficiaries. Cf. Heusle v. National Mut. Ins. Co., 628 F.2d 833 (3d Cir.
1980).

3. Medical Care Recovery Act (MCRA).

Many federal agencies, including the Departments of Veterans Affairs, Defense,
Army, Navy, and Air Force, and the Indian Health Service, are required by law
to provide health care services directly to certain individuals.
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When the United States is the provider of health care (or, under a couple of
statutes, just fhe payer), e Medical Care Recovery Act (*MCRA”) provides
the United States with a broad range of remedies to recover the cost of its
micdical care. The United States may intervene or join in any action.or .

proceeding brought by the injured or diseased victim. 42 U.S.C. § 2651(d).
o char anth b l The United States may institute its own action against the tortfeasor in the event

the victim does not commence his or her own action within six months after the

Huw eot governmen; has furnished care and treatment, Id. In addition, the United
States may require the victim to assign his or her claim against the tortfeasor to
alwment vy « e United States, to the extent of the United States' right of recovery, 42
wer oy B US.C. § 2651(a). The MCRA also provides that the United States is
VAo lM(M‘A? subrogated to any rights or claims of the injured or diseased person against the \ 7

tortfeasor. Id.

The MCRA would authorize the United States to pursue an action in tort against
fhe tobacco companies for the reasonable cost of care provided by various
federal programs. State substantive law is typically applied in MCRA cases to
Jetenmine whether tort liability exists, but not all state law procedural
restrictions would apply; nor would state consumer protection or antitrust laws .
be likely to apply.

4, Antitrust Theories.

The antitrust claims that the State Atorneys General have lodged are unique,
and may be inconsistent with the broader context of antitrust enforcement; for
example, raising the price of cigarettes 1o reduce youth consumption dees not
square well with the antitrust laws® goal of reducing prices to market levels, It
may be difficult to establish the antitrust injury needed to proceed under federal
14w, and the remedies traditionally available in antitrust cases may not advance
tfﬁ—p_ublic health goals that the President has announced. Moreover, at this

fime, we are not aware of a factual basis to pursue federal amtitrust remedies.

mI. Other Legal Obstacles

If the fedcral government brought suit directly against tobacco manufacturers and were

dStermined to have a federal right of recovery on behalf of Medicare bepeficiaries (or to
recover funds under MCRA), it would have to establish the liability of the tobacco vor e —

manufacturers under state tort law. We would then have to establish the liability of the vt ek
tobacco manufacturers under each state's law where such beneficiaries reside. Because state

tort laws are not uniform, to obtain nationwide relief we would have to assert, at the lgast, Al d o
fiffy-onc separate, aggregated claims for relief reflecting the fifty-one different state (and \& (s
D.C) tort law systems and beneficiaries in each jurisdiction. Moreover, like the plaintiff in T: T

apy Tiability suit, the United States would have the burden of proof as to lability, causation,
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and damages. All three elements present substantial burdles. Regardless of the state where Al ver T
such a suit (possibly a test case) was brought, there would be substantial legal obstacles to the Souat O

pursuit of damages from the tobacco industry. In many cases, the relevant legal rulings might Hraken
come-séveral yeargynto the litigati ively end the case. T G’
jut.

A, Aggregation

Accordingly, the burden of bringing individual claims for the tens of millions of
Medicare recipients would be insurmountable, Unless the United States was permitted
to aggregate potential claims on behalf of Medicare beneficiaries, it would be
impossible 16 bring a [awsuit to recover from the tobacco industry.

e ——— e s e & et

The trend in federal law, however, is against permitting aggregation of claims in 1nass
tort actiops, such as in the tobacco context. See Castano, et al. v. American Tobacco
Co., 84 F.3d 734 (5th Cir.1996); Georgine v. Amchem Products, Inc., 83 F.3d 610 (3d
Cir. 1996), aff'd ___U.S. __, 117 S.Ct. 2231 (1997); Matter of Rhone-Poulenc
Rorer, Inc., 51 F.3d 1293 (7th Cir.1995). The federal couxts have held that s
Tt N, 1s G4 2ctions, like the Castano suits, do not present sufficient common issues of fact to
htaad m Tl by _proceed as cIass aCTions.
c"\"‘“\“"\. whaw {3 .
taduihy Lall Neither the MSP Act nor the MCRA expressly provides for aggregation of claims,
N - b scparate and apart Trofi the Federal Rules of Civil Procedure. Indeed, 1t appears tha

Ced """“"""ﬂ*('“wr) MCRA may require each case o be litigated individually, with the United_ States “?

———

e par standing in the shoes of the recipient of medical care, The MSP Act provides the |

le:f.: \.:L lHea United States with both aldirect nght of action against a responsible party and a right of
: action based on subrogation (in which we assert the injured party's rights). 42 U.S.C.

(v, e 1395y(0)(2)(B)(ii) and (iii). HCFA's regulations accord with this mtapﬁm\ Al 2o
1‘\:'\\«\ e { C.F.R. 411.24, However, even when being sued directly, a third party may asser} deer MLRA,

defenses available against the injured party in the context of disputing whether itiga wilr?
"responsible party." See Health Ins. Ass'n of America v, Shalala, 23 F.3d 411, 420 (D.C.
/ Cr. 1994), cert, denied, 513 U.S, 1147 (1995). As the Fifth Circuit has explained, “the
govermument stands exactly in [the Medicare beneficiary’s) shoes when recovering from
the available insurance funds.” Waters v. Farmers Texas County Mut. Insur. Co.,9F.
Tem T d 397, 401 (5th Cir. 1993). e’ T U L
¢ ARC T2+ sulue [Al"\ 7
Although we would argue that our lawsuits are pot class actions under Rule 23 of the
Federal Bules of Civil Procedure, because like the states,|we are suing to recover our
"'__-—-_—-.-.— e ]
agpregate costs,\it is likely that the courts would view our efforts based on the rights o;
fmillions of individual injured fobacco users in light of Rule 23. A court could decide
(Ris issue early in the litigation, although many class acti i ided
until several years into a lawsuit. ‘

B. Liability, Causation, and Damages
L
Uﬂﬂu.\' Was L\uq'pwﬁé
4o rotes pu §7
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1o STy, it Wo & ittle help if the U; States were forced to prove
1iability, causation, and damages for each beneficiary and against each defendant
manufacturer. The problems of demonstrating causation in the individual case, with
variables such as when the individual began to smoke, what information was available
at the time, and what brands the individual smoked over time, would creare enormous
burdens. Only if the government can use generalized theories of causation, enterprise
1iability, and statistical models for damages could such a suit proceed. 'Once apain,
thEse ideas arc uniested in the federal courts — and in most state courts.  Absent
Statuiory authiority for such proof, a federal court may be hesitant to permit it.

Alifiough some federal district courts have permitted statistical sampling to determine

S‘m amounts that providers overcharged Medicare, see Chaves County Home Health Servs.

TV‘% Ing. v. Sullivan, 732 F. Supp. 188 (D.D.C. 1990), the federal courts have routinely analevT 7
rejected statistical theories of causation and enterprise liability when consideri S Lor Rl ‘IW"
toris brought under state law., See, €.g., Eurczi v. Eli Lilly & Co., 113 F. 3d 1426 (6th oo iyLT?
Cir. 1997) (rejected enterprise liability under Ohio law); Miller v. Wyeth Laboratories,
Inc., 43 F. 3d 1483 (10th Cir. 1994) (same under Oklahoma law); City of Philadelphia Wlur ot
v. Lead Indus. Assoc. Inc., 994 F. 2d 112 (3d Cir. 1993) (same under Pennsylvania %1, W *
law). State courts have been similarly hesitant to permit introduction of such evidence. aﬂ' i L ”jJ"
Indeed, if was for this reason that certain states, such as Florida, enacted statutes l\k\
expressly to authorize use of statistical evidence and market share liability. NV

Even if a court did permit use of such proof, there may be constitutional limirs that

would require the court to allow tobacco mamufacturers to challenge liability, Lt ’2] \
calisation, and damages with respect to each individual beneficiary. The Florida .
Supreme Court determined that, even though the state was permitted to use statistical

evidence in its affirmative case, the Constitution requires that the tobacco companies be L., R l’\zq-.'
permitted to discover and admit evidence concerning individual beneficiaries; thus, it i8 p¢ rvrlonet

1ikely that any Wit would require review of millions of individual records and an vegmddens ?
eXaAMIDAtion Of assuimphon of risk and other defenses in millions of individual cases. .

Nwmmm&mssaﬂw cures the basic problems that
individual plaintiffs have had in suing cigarette mamufacturers for smoking related  jroiu, ,,.L.I vo
death, discase, and disability. A lawsuit by the United States would have to overcome yuve q i’
(\ difficultics of establishung liability that so far have defeated almost every individyal

le\M plamWe Minnesota court rejected the /5., Tlus The

assumption of risk defense, it did so in the context of a suit brought under consitmer wea v ?

protection, antitrust, and other theories. Because any federal suit would, under current

law, not have the benefit of these theories and because, under the MSP Act of the
MCRA, the federal government would stand in the shoes of its beneficiaries, the

assumption of risk defense is Iikely to pose a significant obstacle.

Yol & m\mSa\Ac.-
Q\uJ\lM,VUT &&Pu(

VT
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Finally, the federal government may have to face a significant defense to its claim for

damages — namely, that the untimely death of smokers ultimately saves the government

money due to death's inevitability and federal costs assoclated with the aged. This

defense was excluded on public policy grounds in the Minnesota case, but could prove

more problematic in federal court. 1 July pa why 'TLM Wby o T
o u\% \Mqu‘W\&t \Q\—- |u.m.l.’ﬂ“

C. Statute of limitations

Because of statutes of limitations, it will be difficult for the Upited States to recover for Au chos
Medicare or other costs expended more than six vears ago.. The six-year statute of

lirmitations in 28 U.S.C. § 2415(a) generally applies to the United States' right to

recover under the MSP laws, and should apply to any case filed against tobacco

manufacturers. In a suit against the tobacco mamufacturers where no underlying suit

has been initiated by Medicare beneficiaries, the earliest possible accrual date for a

cause of action is the date on which Medicare makes a payment for which the tobacco

companies are required or responsible to pay.

The tobacco manufacturers would argue that an action that requires the United States to
prdve the fort liability of the defendants is not an action "founded upon any contract
~ express or Tmplied in law," 28 U.S.C. § 2415(a), but an action "founded upon a tort,’
kwd uLuLu‘meu 28 U.S.C. § 2415(b), to which the three-year statute of limitations found in section

2415(b) would apply. If this shorter statute of limitations were to apply, the amountof
money available for recovery wouid be sharply reduced.

The courts may also require the United States to establish that the tobacco inanufacturers

are Jegally "responsible to pay" these liability claims, In He, S0 jca V.
Shalala, 23 F.3d 411, 418-420 (D.C. Cir. 1994}, cert. denied, 513 U.8. 1147(1995), the

District of Columbia Circnit held that HCFA exceeded its authority in adopting a

regulation that attempted to impose liability even though, the requirements for payment

under the plan had not been met, and therefore, payment could not reasonably be

expected to be made. It memmmnmm&a the

claimants or HCFA have met all requirements for ﬁlwmwm_ﬂ: 7
meantng of 42 U.S.C. §1395y(b)(2)B)(i)and that the manufacturers will be able {o rajse ”‘nu\f H ‘nlﬂ
alT defenses that, outside of the MSP context, would otherwise be available under state

law: this ay inciude Siate siatutes of mitatons related to the state tort theories that we

wauld pursue. We would argue that, in the tort context, where there is no issue raised

by a contractual agreement entered into by the claimant and an nsuracce company, that

the requirements imposed by the HIA4 case simply do not apply.

IV. Actions for Injunctive Relief

In order to reform the industry and reduce teen smoking by changing the way tobacco companies
do business, any law suit against the tobacco industry would have to seek a large measure of
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injunctive relief. In the cases brought by the State Attorneys General, state consumer protection
statutes were the key vehicles for such injunctive relief. Federal consumer protection laws are
analogous, but they are simply less effective than the laws of some states, such as Minnesota. If
we were to pursue such relief, the most likely bases for a cause of action would be 18 U.8.C. §

1345, which provides for civil injunctions based on violations of the federal mai! and wirg fraud
stfte, and e Federal Trade Commission Act.

Although greater injunctive relief may be obtained thmu{w@pay be difficult to obtain
through Tifigation the broad injunctive relief that would replicate the sorts of regulatory provisions
in Comprehensive tobacco legislation. Any injunctive relief would have to be related to the
ali€ged violation. For cxample, misleading advertising or using the mails to make fraudulent
statements may lead to injunctions prohibiting or rectifying such conduct, but there is little
likelihood that such activities will persuade or permit a court to impose the sorts of broader relief
that may be desirable. A court might impose ongoing disclosure obligations or penalties for future
misleading advertising, but might well choose not to impose lookback surcharges on the industry.

A. Civil Injunctions under Mail and Wire Fraud Theories.

18 U.S.C. § 1345 states, in relevant part, "if a person is violating or about 1o violate this
chapter or section 287, 371 (insofar as such violation involves a conspiracy to defraud the
United States or an agency thereof), or 1001 of this title . , . the Attorney General may
commence a civil actionin-any Federal court to enjoin such violation,” The authority for
an action under § 1345 will be dependent on what can be demonstrated about The obagco
mamufacturers' criminal fraud activity. See United States v. Fang, 937 F. Supp. 1186 (D.
Md. 1996) (showing of reasonable probability that offense is being committed--or showing
of probable cause, which is fonctionally the same~—is required by the government); United

Stares v, Belden, 714 F. Supp. 42 (N.D.N.Y. 1987) (solely past conduct will not justify
injunction).

While a determination of what predicate offense could serve as grounds for a § 1345
injunction would necessarily have to be made on a case by case basis, one possibility
would be to utilize 18 U.S.C. § 1001, the general false statement statgte. To the extent
that cigarette manufacturers concealed or covered up material facts which affected the
government's ability or willingness to regulate tobacco under FCLAA or any other statute,
those acts or omissions could possibly violate § 1001. E.g, United States v. Fern, 696
E.2d 1789, 1273 (11th Cir. 1983) (Section 1001 prohibits false statement that affects the
exercise of government functions). Mot 1maf vt s Wt Ut

by h Sl Lo T 0L — {1"‘.!
B. The FTC Act. Py

Section 45 (a) of Title 15 prohibits unfair or deceptive acts or practices in or affecting
commmerce. 15 U.S.C. § 45(a). This section provides the simplest basis for asserting
jl'l_rT?_'dlction over tobacco manufacturers. See 15 U.S.C. § 52 (false advertising concerning
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food, drugs, devices, services, or cosmetics); Federal Trade Commission v. Liggett &
Myers Tobacco Co., 108 F. Supp. 573 (S.D.N.Y) (rejecting FTC argument that cigarettes
are a drug), aff'd, 203 F.2d 955 (2d Cir. 1953). Various forms of relief are available
under the FTC Act, including, but not limited to, temporary restraining orders,
preliminary injunctions, and civil penalties.

C. How These Cases Would Be Litigated

An action under section 1345 or the FTC Act would necessarily allege -- whether
implicitly or explicitly -- that tobacco companies misled consumers as to the safety and
health affects of tobacco use. Any injuncive relief would likely have to withstand
cofiiinercial speech objections raised by the tobacco manufacturers, advertisers, and
refailers regarding any advertising or access restrictions to be imposed by injunction. We
Lavenot consulted the FTC, but an action brought under the FTC Act likely would require
additional direct evidence related to marketing to children and/or faise advcrtising.

V. Practical Obstacles
A. Documentary Hurdles

In addition to the lepal hurdles to prevailing in a suit to recover health care expenses from
tobacco companies, the burden of developing the facts necessary to pursue such litigation
would be enormous. Under Rule 11 of the Federal Rules of Civil Procedure, any, factual
assertions made In a complaint must either have "evidentiary support” or be likely to be
obtained as the result of discovery. Shortly after filing suit, Rule 26 of the Federal Rules
of Civil Procedure could require us to disclose our basis for alleging what the tobacco-
related Tiealth care costs were, so we must have this information ready. T

The development of “evidentiary support” sufficient to file a complaint consistent with the
obligations of Rule 11 is a daunting task. The HHS/HCFA, does not maintain payment
records in a form thai links monetary payments to illnesses caused by tobacco use.
Developing such information will nof be easy. Whereas it is relatively easy to identify
injuries Tesulting from an automobile accident (through diagnostic and trauma codes), the
process is far more complicated where the link beétween a particular injury or illness and
afl alleged causative agent is less obvious (such as ailments resulting from cigarstte
smoking). Moreover, not only must the agency esmmm
the tobacco, but it als0 must identify the individual beneﬁcmry as a smoker. To recover
for federal medical expenses related to cigarette smoking, the gov government must be able to
1Tk a particular illness (such as emphyserna) to cigaretie smoking and identify as a
cigarerte smoker the specific beneficiary who received federal benefits for treatment of that

3
e oo dd T ler do ’LN
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At this time, HHS/HC ere near the funding, computer resources,

or personnel (both in terms of numbers and training) to develop the information thar would
beTieeded to litigate this case. At 8 minimum, HHS/HCFA would be required to dedicate
t€f1S of millions of dollars and to divert scarce resources im grder to prepare _the
information necessary to file the complajnt.

B. Legal Resources

Assumning HHS/HCFA can begin to provide an evidentiary basis for a case, the
Department of Justice would have to assemble a litigation team of many lawyers,
pdtalegals, and expert witnesses to pursue the investigation, evaluate the evidence, and
prépare 1o Lifigate the cases. 1S wouald require a considerable allocation of resources and
must be dope, as with the HHS/HCPA data development, before suit can be filed.

VI. Graham Bill

Given the difficulties of pursuing claims under current law we believe that proposed legisiation,
the so-called Graham bill, would provide a more substantial basis for the United States 10 recover
against the tobacco manufacturers m litigation. This legislation would provide jurisdiction for the
Aftorney Geneéral o brimy Tivil #Clons against tobacco mamufacturers for recovery of costs
incurred by federal Tieaiti programs’ and would reduce the obstacles to litigation described above
under current law. In short, although not a papacea, the Graham bill would make litigation a
much more realistic option here, The text of the proposed Graham bill is attached as tab 2. It
is Important to Tote that the Supreme Court recently handed down a significant decision on
Congress’ authority to regulate ecopomic rights and impose burdens retroactively that appears / {
relevant to the proposed Graham bill. See Eastern Enterprises v. Apfel, No. 97-42, T998 WL
332966 (June 25, 1998). The Office of Legal Counsel is currently evaluating the effect of that

opinion on the Graham bill. by el b iy el
Lkl - ?
A. Essential Elements of the Graham Bill b o V\

1. ‘The elements of proof necessary to establish liability of the tobaccc company
to the injured person or entity will vary somewhat depending upon the applicable
substantive law. In actions where the United States is suing 1o recover for health
care cxpenses paid or provided directly to injured individuvals, the United States
will need to establish, as specified by the applicable law, the traditional elements
of a tort cause of action: (i) a duty rumming from the tobacco company to the
individual, (ii) breach of that duty, (iii) a proximate causal relationship between .
breach and injury to the individual, and (iv) imjury, The draft bill allows the
United States to establish the element of causation with statistical and/or
epldemiological evidence (§ 1345a(a)(6)(C)), and affords it the benefit of certain
présumptions (§ 1345a(a)(6)(E)). Furthermore, the Draft Bill deprives defendant
tobacco companies of thc delenses of confributory and comparative negligence
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(although it is not clear whether assumption of the risk may still apply) in suits by
the United States. (§ 1345a(a}(6)(D)).

2. In actions where the United States sues to recover expenses paid to staies and

. other entities on behalf of individuals treated for tobacco-related conditions, the
United States may be able to rely upon various legal theories (including federal and
state statutes and common law, see, e.g., theories relied upon by State Attorneys
Genera.) 10 establish liability of the tobacco company to the state or other entity.
The proposed bill would give the United States the right to recover the health care
expenses for whatever the United States paid for those costs as proved by statistical
evidence unless the manufacturers demonstrate by clear and convincing evidence
that the health care costs were not caused by tobacco use.

3. This bill is modeled after MCRA and the Florida statute which formed the basis
for the state of Florida to recover against tobacco mamufacrurers. The specific
provisions that the Florida Supreme Court struck down have been eliminated.

B. Improvemznts Over Current Law

The Graham bill would lessen the proof problems that currently face the federal
government iu bringing these actions. For example, the Graham bill authorizes the use
of Stafistical data, creates a presumption on causation, and requires a jury instruction
tiat mcotine 1 addictive. These Teatures of Graham will assist in overcoming some.of
ti€ major Ltipation Huraies that exist under current law. Even with these
improvements, proving damages will be challenging because the precise amount. of the
costs incurred by the federal government for smoking-related illgesses is difficult to
quantify. Therefore, even with Graham, it will be necessary for the federal
eSvernment (o gevelop statistical estimates of these costs which would be admissible
and probative. To date, HHS/HCFA has pot done statistical estimates of these costs,
alwwse costs would take a massive effort
requiring a level of resources that may be well beyond their budget or 53_’192{ ity.

VII. Conclusion ard Recommendation

Before we can consider bringing an action against the tobacco companies, HHS/HCFA bas a
formidable task in that it must prepare a litigation report generating and summarizing statistical
evidence to support possible lepal ticories. This task-will cost millions of dollars, will take take

several months at lezst, and may prove to be beyond the capaclty of HCFA given its
cufrent state of computerization,

Assummg HHS/HCFA can generate the requisite statisti d litigats ort, the
Department of Justice must assemble a substantial litigation team of lawyers, paralegals and
expert witnesscs to pursue an mvestiganon, evaluate theevidehce, and prepare to litigare the

Bo1s
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case. Given our obligations under Rule 11, these predicate steps by both HHS/HCEA and the
Department of Justice are required before we can bring suit.

The cost to prepare to bring such a suit, in terms of time and resources, would be staggering;
the cost fo liigate the case would be even greater. UInder current Jaw, however, our
prSEEEility of success would not be great, As noted above, there are significant questions as
to Whethier 1) the federal government has a cause of action to recover the health care expenses
jrpaid for tobacco victims; 2) aggregati e itted; 3) statistical evi and
entérprise Hability would be permitted; and 4) we could overcome the defenses that the
toBacco companies have used so successfully to overco i itg-i
each of these 1ssues, our chances of success range from fair to

any one 15suE, 1 Twe would prevail in the litigation in a meaningfil way.

If legislation along the lines of the Graham bill is W&M for
litigation woukd improve significanty. The cost of litigation preparation would still be
enomwﬂﬂmnmmd be better, if HHS/HCFA can generate the
data necessary to support litigation.

Another factor to b considered is the fact that HHS has not sought to recover the Medicaid
dotTars that states such as Florida and Mississippi received in their settlements with the tobacco
comﬁrﬁes. Up until now, we have put off seeking a recovery — to which the federal
government is entitled — based on the possibility of a legislative solution. If we sie the

tobatea companies under a Medicare theory, however, that issue will be highlighted.

Another alternative would be to develop legislation that would facilitate private litigation.
Suth Tegislation would provide for a federal action along the fines of the Graham bill, but
would be modified to foster private suits - including possible class actions -- without the need
for federal intervention. It is our understanding that in other comexts, however —- such as the
Product Liability Reform Bill -- the Administration has disfavored such "federalized" tort
law. Nonetheless, if this is an approach for which there is interest, we arc prepared to work
with the Office of Legal Counsel to develop draft legislation.

@o1s

Bo17
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July 14, 1998

Attomey General Janet Reno

United States Department of Justice

Tenth Street and Constitution Avenue, NW
Washington, DC 20530

Dear General Reno:

We believe that the time has come for the federal government to initiate a lawsuit against
the major tobacco companies to recover the enormous cost which the taxpayers incur cach year
to provide medical treatment for persons suffering from tobacco-induced diseases, Reliable
estimates of the annual cost to the federal government for this care are well above twenty billion
dollars. These costs are incurred in Medicare, in programs providing health care to veterans and
to active duty military personnel and their families, in the Federal Employees Health Benefits
Program, as well as in other federal health services. The tobacco industry should not be allowed
to transfer to the taxpayers the immense cost of medical care to treat diseases which its product
clearly caused. Industry documents which have come to light as a result of recent litigation
conclusively prove that the tobacco companies have known of these health hazards for nearly
forty years and deliberately sought to conceal them.

We share with the Administration the belief that this issue could best be resolved by
comprehensive anti-smoking legislation, and we have worked actively to pass such a bill.
However, the Republican leadership has repeatedly blocked efforts to enact this legislation. We
cannot allow them to successfully shield the tobacco industry from all accountability for the
health harm caused by cigarettes. While we still hope that this important issue wilt be addressed
legislatively before the 105th Congress adjourns, we believe that the federal govenment should
also be pursuing taxpayer claims against the tobacco industry in court,

These federal claims are directly analogous to the Medicaid claims brought successfully
by several states. The willingness of the tobacco companies to enter into multi-billion dollar
settlements of those cases clearly attests to the validity of such claims. We understand that these
cases are highly complex and that the Justice Department may face certain legal hurdles which
were not present in the state cases. However, the compelling nature of the evidence and the
enormity of the harm warrant vigorously pursuing the federal claims.
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Given the Clinton Administration’s strong 4nd courageous leadership on the tobacco
issue, we are confident that our concern is shared by the President. The tobacco industry must be

held accountable, and future generations of children must be protected from its addictive and
lethal product.

Sincerely,

"

Seha 23 A, Daschle ator Edward M. Ke Senator Kent Conrad ~ Senator Bob

-~
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White Houseé studyindg litigation on tobaceo
WASHINGTON, July 14 (Reuters) - The White House gaid on Tuesday it was
studying che possibillty of suing the robacco industry -to recover health care
costs related to smoking 1if Congress £ails to passé comprehensive tobacco
legislation.

~~The issues about 1itigation and how the federal govexrnment recovers and
recoups some of the cost that U.S. raxpayers have spent for the payment of
health-care claims related to ropacco use and tobacco disease is clearly a
concern, and how we would approach that issue has to ba examined, '’ White
House spokesman Mike McCurry said. ~TIn a very preliminary way it's being
examined, but first and foremost our interest is in comprehensive
legialation."

ok k& filed by:RB--(-~) on 07/14/98 at 10 :S6EDT ****
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White House studying -2 ‘

~~The White HOus®& is interested in comprehensive tobacco legislation that

will promere oux public health goals. We are pushing nard for that, and that's

f£iret and foremosSt our interest, '’ McCQUITY +old reporters. in response to a

question on whether the white House was conpidering suing the industry.
~“We're also aware that we're going to have to deal with what otherx

alternatives might be available if we can't get comprehensive legislation, but

£iret and foremost we want comprehensive leglslation," he said.

A White House official said 2 suit was only one of the alternatives peing
considered, but he declined to identify others. ~~T wouldn't rank this
necessarily above other ones, in the event we needed anything., '’ he said.
~<Ir's an exercise in looking down the road in the evant that Republicans
gucceed in ‘killing comprehensive tobacco legislation.'’

He said the Department of Health and Buman Services was taking part in the
evaluation, but that the Justice Department would have to file any suit.
Tk £iled by:RB--(-=) on 07/14/98 at 11 :06EDT ****
*+%» printed by :WHPR (BTOI) ©on 07/14/98 at 11:@¢8EDT =kak
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Tobacco Q&A i
July 14, 1998 i

Q. Is it true, as reported in USA Today, that you are planning to file suit against the
tobacco companies to recover billions of dollars in federal health care costs related
to smoking?

A. First and foremost, we will continue to push Congress to enact comprehensive bipartisan
legislation that will significantly reduce youth smoking. Of course, if Congress fails to
act, we are going to consider all of our options. This includes exploring what we can do
to reduce teen smoking by executive action, as well as a variety of other activities, which
may or may not include bringing suit.

Q: But if the state attorneys general settle with the companies, won’t that take the wind
out of the sails of a Congressional bill?

A: Further action by the states can only increase pressure on Congress to do its part and help
us finish the job -- by reaffirming FDA’s full authority over tobacco products, imposing
surcharges on tobacco companies that keep marketing cigarettes to young people, and
launching a nationwide counteradvertising to warn young people not to smoke. We’re
going to keep working to build upon bipartisan support for these measures, and keep the
pressure on Congress to pass a strong bipartisan bill this year. So long as 3000 young
people start smoking every day, we're not letting Congress off the hook.

S N



16h = 5T ~ vamlicadl s

T T 17

L zﬂ Bruce N. Reed
b 06/26/98 11:14:02 AM

Record Type: Record

To: Nanda Chitre/WHO/EOP, Laura Emmett/WHO/EOP

cc: Cynthia Dailard/OPD/EQP, Elena Kagan/OPD/EQP
Subject: Re: Can you address the question below?

Mike's answer should be something like, right now, we're focusing on what we can do by
executive action to carry out the McCain bill -- along the lines of the survey announcement we
made earlier thig week. If pressed, he can say he's unaware of anything else HHS is doing on
tobacco.

[This question is the result of a Newsweek Periscope item suggesting that we are considering suing
to recoup Medicare expenses. HHS currently has no plans to do so, but there's always a chance
that could change, and the less said about it, the better.]
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June XX, 1998

MEMORANDUM FOR THE ATTORNEY GENERAL.

Every year, over 400,000 Americans die from diseases caused by tobacco. Recent litigation has
brought to light thousands of documents which show that the tobacco industry misled the
American people for decades about the deadly and addictive nature of tobacco. Forty-four states
have brought suit against the industry seeking an end to tobacco industry practices and
reimbursement for state health-related costs.

In light of these events, | hereby direct you to examine whether the federal government should
bring suit against the tobacco industry and to report your findings to me within __ days. Your
analysis should include but not be limited to:

. The types of suits that the federal government could bring against the tobacco industry
(i.e., consumer fraud, Medicare reimbursement, etc.);

. The potential benefits and costs to the American people of pursuing such lawsuits,
including the likelihood of prevailing, the potential awards, and the administrative burdens
of such litigation; and

. What action, if any, the federal government could take to facilitate such suits.
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Record Type: Record

To: Nanda Chitre/WHQ/EOP, Laura Emmett/WHO/EOP

cc: Cynthia Dailard/OPD/EOP, Elena Kagan/OFD/EQP
Subject: Re: Can you address the question below? [5P

Mike's answer should be something like, right now, we're focusing on what we can do by
executive action te carry out the McCain bill -- along the lines of the survey announcement we
made earlier this week. If pressed, he can say he's unaware of anything else HHS is doing on

tobacco.

[This question is the result of a Newsweek Periscope item suggesting that we are considering suing
to recoup Medicare expenses. HHS currently has no plans to do so, but there's always a chance
that could change, and the less said about it, the better.]
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June XX, 1098

MEMORANDUM FOR THE ATTORNEY GENERAL

Every year, over 400,000 Americans die from diseases caused by tobacco. Recent litigation has
brought to light thousands of documents which show that the tobacco industry misled the
American people for decades about the deadly and addictive nature of tobacco. Forty-four states
have brought suit against the industry seeking an end to tobacco industry practices and
reimbursement for state health-related costs.

In light of these events, [ hereby direct you to examine whether the federal government should
bring suit against the tobacco industry and to report your findings to me within _ days. Your
analysis should include but not be limited to:

. The types of suits that the federal government could bring against the tobacco industry
(i.e., consumer fraud, Medicare reimbursement, etc.);

* The potential benefits and costs to the American people of pursuing such lawsuits,
+ including the likelihood of prevailing, the potential awards, and the administrative burdens
of such fitigation; and

. What action, if any, the federal government could take to facilitate such suits.
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