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Comparison of Tobacco Proposals

May 6, 1998
MecCain Hansen-Meehan* Nickles**
Price Increase $1.10 over 5 years. $1.50 over 3 years. Unknown, but probably
low.
Penalties:
1. Industry Industry penalties are based None. Unknown, but probably

on the extent to which low or none.
industry misses youth
smoking targets: $80 million
per percentage point missed
between | and 5 points; $160
million per point missed
between 6 and 10 points;
$240 million per point
missed if 11 points or more,
Penalties are capped at $3.6
billion (which are non-

deductible).

Unknown, but probably
none.

None. Company penalties are based on
the extent to which company
misses youth smoking targets and
the number of consecutive years in
which company misses targets. In
1st year, 1 cent per pack for each
point missed up to 10; 2 cents per
pack for each point missed
between 10 and 20; 3 cents per

. pack for each point missed over -
20. In 2nd consecutive year, 2
cents per pack up to 10, 4 cents
between 10 and 20, 6 cents over
20. In third consecutive year,
satne monetary penalties and no,
single pack sales; in fourth
consecutive year, same as third
year plus generic packaging.

2. Company Specific

Youth Smoking Reduction Unknown.

Targets

60% over 10 years. 80% over 10 years.

Full FDA Authority

Provides full authority ina
separate title.

Provides full authority within
existing drug-and-device title.

May adopt McCain
provisions, but with
changes circumscribing
FDA authority in limited
situations.

* Based on announcement summary; no bill yet.
** Based on ideas reported in the press and on Hill; no bill yet.




McCain

Hansen-Meehan*

Nickles**

Advertising and Access
Provisions

Codifies hdvertising and
access provisions in the FDA
rule and adds additional
restrictions through a consent
protocol.

Codifies advertising and access
provisions in the FDA rule and
adds all additional restrictions in
McCain.

Unknown.

Protections of Tobacco
Farmers

Includes Sen. Ford’s LEAF
Act, which provides for
compensation (buyout and/or
subsidies) for producers and
continues a price support
program.

None,

Includes the Lugar bill,
which provides for a
mandatory buyout and
ends price support
program for tobacco
farmers.

Spending

Does not attempt to address
most spending issues.

Revenues would go toward
smoking cessation/public heaith
programs {(approx. 0%}, payments
to states (approx. 35%), and
reducing federal debt (approx.
55%).

Revenues may go to states,
tax cuts, and certain public
health measures (e.g.,
counteradvertising).

Environmental Tobacco
Smoke Provision

Includes provisions to
protect against
environmental tobacco
smoke, but allows states to
opt out and exempts the
hospitality industry (e.g.,
bars, restaurants, casinos).

Includes provisions to protect
against environmental tobacco
smoke, without allowing states to
opt out. Exempts bars, but not
restaurants or casinos.

Unknown, but probably
none.

Liability Protections for
Industry:

1. Liability Cap $6.5 billion annually. No. No.
2. Bar on Class Actions No. No. No.
3. Bar on Punitive No. No. No.
Damages
Antitrust Exemption Broad exemption. None. Unknown.
Raise Minimum Age to No. No. Probably.
Purchase Cigarettes to 21
Anti-Drug Package No. No. Probably.
Cap on Attorneys Fees Arbitration mechanism to No. Probably.
determine attorneys’ fees; no
cap.
Increase Packs to 30 No. No. Probably.

Cigarettes

* Based on announcement summary, not bill; no bill vet,
** Based on ideas reported in the press and on Hill; no bill yet.




AGs Settlement MeCain* Harkin/Chafee Conrad/Fazio** Our Position
Payments
Price per Pack $.65 in 1999 $1.00in 1999 $.50 in 1999 $.62in 1999 .
Increase Resulting $.70 in 2000 $1.50 in 2000 $1.00 in 2000 $.78 in 2000
from Industry $.801n 2001 $1.50+ infl in 2001 | $1.50 in 2001 $.89in 2001
Payments Rises to about $1.00 in 2002 $1.50+ infl in 2002 | $1.50+ infl in 2002 $1.00 in 2002
$.62 by 2003 $1.10in 2003 $1.50+ infl in 2003 | $1.50+ infl in 2003 $1.101n 2003
Liability * k¥
Caps Annual At $5 billion. NOT YET RELEASED. | At $12 billion. No No
Liability (%4 billion fund Last known proposal: | ($8 billion fund :
financed by entire | At about $6 billion. | financed by entire
industry, with ($4 billion fund industry, with
$1 billion company | financed by entire $4 billion company
copayment). industry, with copayment).
$2 billion company
copayment).
Eliminates Yes NOT YET RELEASED. | No No No
Punitive Damages Last known proposal:
for Past Conduct Yes
Eliminates Class | Yes NOT YET RELEASED. | No No No
Action Lawsuits Last known proposal:
Yes, eliminates past
class action suits, but
allows future class
actions lawsuits.
* Based on information as of 3/29/98, not on review of legislative language.
** The Fazio bill is the House version of the Conrad bill; however, Rep. Fazio made some changes, including changes to the penalties section.

b Preferred position as stated in chart, but reasonable limits on liability not a dealbreaker if President’s other principles are met,




AGs Settlement McCain* Harkin/Chafee Conrad/Fazio** Our Position
Industry Penalties
Amount $80 million for $80 million for each | $.02 per pack Conrad Fazio Per pack surcharges
each percentage percentage point surcharge for every | $.10 per None based on how many
point missed. missed between 0 - percentage point by | pack. percentage points
5%; which the youth by which youth
$160 million for each | smoking target is smoking reduction
percentage point bet. | missed; doubles to targets are missed:
6-10%; $240 million | $.04 per pack after $.01 for 1-10 pp
for each percentage two consecutive $.02 for 11-20 pp
point over 11 %. years of failure; and $.03 for 21+ pp
triples to $.06 per Penalties would
pack after four such double after three
years. : consecutive years
of failure.
Caps Annual Yes, at $2 billion Yes, at $3.5 billion Yes, at $10 billion | No No
Amount
Makes Tax Yes No No No No
Deductible
* Based on information as of 3/29/98, not on review of legislative language.
i The Fazio bill is the House version of the Conrad bill; however, Rep. Fazio made some changes, including changes to the penalties section.

A Preferred position as stated in chart, but reasonable limits on liability not a dealbreaker if President’s other principles are met.




AGs Settlement McCain* Harkin/Chafee Conrad/Fazio** Our Position
Company Penalties
Amount N/A N/A $1500 per child Conrad Fazio Per pack surcharges
surcharge for every | If targets $.02 per pack | based on how many
child exceeding the | missed by | for every percentage points
company’s target 1-10 pp, percentage by which youth
reduction level; $.10/ pack; | point by smoking reduction
doubles to $3000 10-15 pp, which youth | targets are missed:
per child after two | $.20/ pack; | smoking $.01 for 1-10 pp
consecutive years | 15-20 pp, | targets are $.02 for 11-20 pp
of failure. $.30/ pack; | missed. $.03 for 21+ pp
20 pp+t, If company fails by
$.40/pack. at least 30 pp for at
least 3 consecutive
years, $.06 rather
than $.03 penalty.
Also have proposed
alternative of
$3000 per child
surcharge for every
child exceeding the
company’s target
reduction level.
Caps Annual N/A N/A No No No
Amount
Makes Tax N/A N/A No No No
Deductible
* Based on information as of 3/29/98, not on review of legislative language.
*x The Fazio bill is the House version of the Conrad bill; however, Rep. Fazio made some changes, including changes to the penalties section.

b Preferred position as stated in chart, but reasonable limits on liability not a dealbreaker if President’s other principles are met.
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City Attorney Deputy City Attormey

DIRECT DiaL: (415) 554-3944
FacsimiLE:  {415] 554-3837

April 3, 1998
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Elena Kagan

Domestic Policy Council
Executive Offices of the President
1600 Pennsylvania Avenue, NW
Washington, DC 20500

Dear Elena:

I am going to go out on a limb, here, and assume that the Elena Kagan who has been
recently referred to in the press as the point person for tobacco issues on the Domestic Policy
Council is the same Elena Kagan who I worked with on the Harvard Law Review in 1985-86.
If so, I would like to take this opportunity to renew our acquaintance and to congratulate you on
your work. I hope everything is going well for you.

Admittedly, I have not done a very good job keeping in touch with my fellow alumni.
However, as you might have guessed, I too am now working on tobacco 1ssues. I am the lead in-
house attorney for the several suits that San Francisco has brought against the tobacco industry.
Since our paths may cross at some point, I thought that I would drop you a line.

Along with San Francisco City Attorney Louise Renne, [ have been in Washington
several times to discuss the concerns that local governments have about the proposed federal
tobacco legislation. These efforts are being fully supported by each of the three major national
local government organizations (NACo, NLC, and the U.S. Conference of Mayors). While our
efforts have been focused primarily on Congress, we have met with the White House. Louise
Renne and other local government representatives had a good meeting earlier this week with
your colleague, Cynthia Rice.

Our efforts to date have met with some success. For example, the Conrad bill mandates
that local governments receive an “equitable portion” of the proceeds of any legislation. That
bill also preserves the ability of state and local governments to continue their traditional
regulation of the tobacco industry. In contrast, the McCain bill, in the form approved on
Wednesday by the Senate Commerce Committee, would be disastrous for local governments.

It would settle all local government tobacco claims, including San Francisco’s existing law suits.
Unlike the Conrad bill, the McCain bill would not provide a dime of compensation to local _ '
governments for their tobacco-related health care costs. These costs are significant, and are * -
distinct from the Medicaid costs borne by the states. The McCain bill would also greatly
diminish local government authority to police the tobacco industry in the future.

FOX PLaza = 1390 MARKET STREET, SIXTH FLOOR » SaN FRANCISCO, CALFORNIA 94102-5408
Recermion: {415) 554-3800 » FACSIMILE : [415) 554-3837
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Letter to Elena Kagan
Page 2
April 3, 1998

Because of these and other issues, San Francisco and other local governments will have
no choice but to oppose the McCain bill in its present form. Nevertheless, we are hopeful that
our issues can be adequately addressed through negotiations before the McCain bill reaches the
floor. We would like to request the Administration’s assistance in this regard. We believe the
Administration’s support of local governments is critical in order to resolve this potentially
divisive issue.

We would be happy to meet with you or with other members of the Administration to
explain our position in more detail, and to make more specific recommendations concerning
modifications to the McCain bill.

While I can tmagine that your schedule is very full at present, I hope that the two of us
can catch up the next time that I am in Washington. Judging from the pace at which things seem
to be moving on the Hill, that should not be long from now. I will let you know my schedule
next time [’m in town. Please give me a call if you have any questions. I look forward to
speaking with you soon. .

Very truly yours,

ﬁm

OWEN J. CLEMENTS
Deputy City Attorney

NALUTASHAREDATOB\C QORRES\KAGAN.LIR
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DISCUSSION DRAFT

Comparison of Major Elements of Tobacco Propoesals

Issue HEALTHY Kids Kennedy Hatch Proposed Settlement
Payments Payments of 50 Increase the excise tax | Payments of about 67 Payments of about 62
cents/pack in 1999, by same amounts as cents/pack when fully cents/pack when fully
$1.00 in 2000, and HEALTHY Kids phased in. Total phased in. Total
$1.50 in 2001. payments. These revenue (after adjusting | revenue (after adjusting
Subsequent payments payments are not tax for volume decline): for volume decline):
indexed to medical deductible; this about $320 B. about $300 B.
inflation. Other effectively makes them
tobacco products 50% higher because
assessed equivalent manufacturers pay
amounts. Payments do | income tax on the
A& not reduce other tax payments. Total
\u}l,k‘ liability. Total revenue: | revenue: $550 B to
about $560 B? Trust Fund plus $275 B
in income tax = $825 B
Lookback Industry wide penalties | Company specific Industry-wide penalties | Industry wide penalties
of 10 cents/pack; penalties of up to of up to 20 cents/pack of up to 8 cents/pack.
company specific $1.00/pack. Penalties in first five years; 40 Rebates for companies
;A penalties of up to 40 double for repeated cents/pack thereafter. that try to reduce teen
'.ﬁ'y_,\.i‘ cents/pack. Penalties non-compliance. Rebates for companies | smoking.
U,‘”’;( double for repeated Tougher targets. that try to reduce teen
\9#\""2' non-compliance. smoking.
FDA Authority Full authority Full authority Some restrictions Many restrictions
Youth Requires State licensing | No provision (juris- Requires State licensing | Requires State licensing
Access/Retailers and enforces youth dictional concern -- and enforces youth and enforces youth

access restrictions.

Labor vs. Conimerce
Cmte)

access restrictions.

access restrictions.

/Wlfﬂuqr) MM — YT s - 92200}
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DISCUSSION DRAFT

Issue

HEALTHY Kids

Kennedy-

Ilatch

Proposed Settlement

Liability Protections

o5

ot

Gives industry
immunity from Federal,
State and local suits for
past misconduct.

Settles Castano suits.
No special privilege for
future misconduct. No
special privileges for co%
claims by individuals.

No provision.

iy

Settles all current suits.
Broad immunity against
all lawsuits: no
aggregation or punitives
for past misconduct; no
aggregation for future
misconduct.

Settles all current suits.
Broad immunity against
all lawsuits: no
aggregation or punitives
for past misconduct; no
aggregation for future
misconduct.

Attorne}-' Fees

No payments from
settlement funds.
Arbitration panel
decides payments based
on ABA ethical
guidelines.

No provision.

Similar to HEALTHY
Kids.

No provision.

Farmers

Based on LEAF Act.
Preserves tobacco farm
program; reimburses
farmers for lost quota;
rural development,
worker retraining,
scholarships.

Ends tobacco program.
Buys out quota.

Ends tobacco program.
Buys out quota.

No provision. (But
McCain includes LEAF
Act)

Documents

Turns over relevant
documents 1o FDA.
Allows FDA to make
documents public.
Trade secrets and
attorney client privilege
protected unless
disclosure serves pubtlic
health interest.

Turns over documents
to Board. Attorney
client privilege
protected unless three
judge panel rules that it
has been improperly
invoked. Regular
discovery preserved.

Turns over documents
to document depository.
Attorney client
privilege protected
unless three judge panel
rules that it has been
improperly invoked.
No regular discovery.

Turns over documents
to document depository.
Attorney client
privilege protected
unless three judge pane!l
rules that it has been
improperly invoked.

No regular discovery.




DISCUSSION DRAFT

Issue

HEALTHY Kids

Kennedy

Hatch

Proposed Settlement

ETS

Restricts smoking in
public places. Exempts
Bars, hotel guest
rooms, tobacconists,
prisons, casinos and -
private clubs.

Similar. Exempts bars,
hotel guest rooms,
tobacconists, and
prisons.

Similar. Exempts bars,
hotel guest rooms,
tobacconists, casinos,
bingo parlors, and
restauranis with fewer
than 50 seats. No
smoking in prisons.

Similar. Exempts bars,
hotel guest rooms,

-tobacconists, prisons,

casinos, bingo parlors,
private clubs, and
restaurants other than
fast food.

Liggett

Allows Liggelt to have
its deal with States;
exempts it from that
portion of payments.

No provision.

No provision.

No provision.

Spending

First makes LEAF
payments of $2.1 B,
$300 M to FDA, and
$200 M to Native
Americans. Splits
remainder as follows:
25% to Federal Health
(NIH research and
Medicare);

25% to States (to
reimburse Medicaid;
Federal share directed
to kids’ health);

25% to anti-tobacco
programs;

25% to Children (early
childhood development,
education, and/or debt
reduction).

43% goes to States and
anti-tobacco programs.
57% gets split between
health research and
early childhood
programs. (Note:
distribution is not
clear.)

Sets aside $200 M for
asbestos, $200 M for
Native Americans, and
$16 B over 25 years for
agriculture. Splits
remainder: 50% to
States, 25% each to
anti-tobacco programs
and research. No-state
portion subject to
reduction if victims win
suits against industry.

Gives 52% to States.
Remainder funds anti-
tobacco and trust fund
for victims. (Note: :
allocation is very
unclear.)
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Jerold R. Mande

01/22/98 06:16:43 PM

Record Type: Record

To: See the distribution list at the bottom of this message

ce: .
Subject: Conrad Tobacco Bill Spending

| have additional information about the spending in Conrad's bill. Once again, Conrad's staff has
asked that we keep a very close hold on this information. They anticipate that their bill will
geferate 515B-%18B/yr beginning in year 3 when the $1.50/pack increase is fully implemented.
From that amount, they take $Z2.5B off the 16p - $ZB per year tor 10 years to fund Sen. Ford's
farmer's proposal; $300M for FDA; and $200M for the Indian Health Service (N, Dakota politics).

The remaining $$ are divided as follows:;

1. 25% {which Conrad's staff estimated to be $3.5B/yr.) to fund the public health spending
outlined in the attached note.
2. 20-25% will go to the states for the states unrestricted use.
3. The remaining $3% will be divided among Medicare, NIH, and early child development,
including child care.
4, There are no $$ for compensation because they are not planning to place limits on liability
in their bill.

e ————

Forwarded by Jerold R. Mande/QOSTP/EOP on (01/22/98 05:48 PM --

Jerold R. Mande

01/20/98 04:32:27 PM

Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: Conrad Tobacco Bill

| received Conrad's Public Health and Other Programs funding title from HHS. Conrad's staff has
asked us to keep a very close hold on it. It is Title Vi of the Conrad bill. The title spells out how
funds from a section 101(d}{2)(C) will be allocated and spent, but the draft provides no clue on
how_much money will be in 101(d){2)(C). | will distribute it, but in the meantime here is a
summary:

The title proposes to divide the $% into 12 buckets controlled by the Secretary (Il assume HHS):

1. 30% for smoking cessation to individuals and private, non-profit entities;

2. 25% for counter advertising;



3. 15% to NIH for tobacco related bi i including addiction research:;
4. 1 or "anti-tobacco"” reseﬂgh, including prevention, cessation, and social determents of

smoking;
5. 5% to states for school-based tobacco education programs;
6. 5% to states for alcohol and illicit drug education for <18;
7. 3% for assistance and compensation for those suffering from tobacco-related illness;
8. 2.5% to expand ASSIST and IMPACT;
9. 1.76% for international tobacco control to WHO and foreign countries;
10. 1% for college tobacco education programs targeting 18-24;
11. 1% for event sponsorship; and )
12, 0.083% for the American Center on Global Health and Tobacco {a new private,

not-for-profit corporation) and
associated trust fund.

Message Sent To:

Bruce N. Reed/OPD/EOP

Elena Kagan/OPD/EOP
Christopher C. Jennings/OPD/EQP
Thomas L. Freedman/OPD/EQOP
Donald H. Gips/OVP @ QVP
Toby Donenfeld/OVP @ OVP

Message Sent To:

Bruce N. Reed/OPD/EQP

Elena Kagan/OPD/EOP
Christopher C. Jennings/OPD/EOP
Thomas L. Freedman/OPD/EOP
Donald H. Gips/OVP @ OVP
Toby Donenfeld/OVP @ OVP
Joshua Gotbaum/OMB/EOP
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Thomas L. Freedman
12/11/97 11:17:42 AM
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Record Type: Record

Ta: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Christopher C. Jennings/OPD/ECP, Jeanne
Lambrew/OPD/EOP
cc: Mary L. Smith/OPD/EOP

Subject: JCT official tobacco Scores

I just got JCT's official scoring of Kennedy’s bill. It is $126.7 billion through 2007 without e
deductibility. A guy named Mike Udell at JCT supposedly did the work. Kennedy's staff is
evidently coming up with their own numbers.
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The Public Health and Education Resource (PHAER) Act

Iatraduced {n the Senate by Sen, Frank R. Lauteaberg (D-N])

and in the House hy Rep. James V. Hansen (R-UT)

PHAER would raise the price of cigatettes to 2 level that would decrease youth smoking by half,

’ PHAER would place & ${.50 Public Health and Education Resource (PHAER) par-pack fee on

) in the fourth year, the PHAER fee would be indexed for inflation 1o ensure that youth smoking does
not nse egain due 15 IMlefionary effedts. This Index wil e based on the CFT, the Mediea] CPieran

qagarettes and a comparebis fee on ctherfobacca products,
+ The PHAER fee would be phased in by 50-cant increments over three years.

incréase of 3%, whichever s greatap,

projeciions &

+ The PHAER fee will ralse approxim 94 bifffon over 25 years (using the tobaces co sumption
fojections of the Joint C§§%‘@ oﬁ Taxation), an average of aimest 520 bilon per year. Ofthese
funds:
'< ééﬁ Ein ﬂ[ﬂigﬁ n£ 515 bi“iau F:: y:a:l !m']l h= dl.ﬁm.hlﬂﬂd a: Ih: sxatg]m I ﬂ E
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Smoking cessation programs and services

Schoe! and community-based tabacco education and prevention programs
State-level countar-advertising @Ampsaigns

ASSIST and simitar cammunity-based tobacen contrn] programs

Expansion of the Children's Health Insurance Progrem ereated in the 1997 Budgst
Recanciliation Act

Barly childhord development programs through the Maternal Child Heaith Block

Grant and WIC
Other appropriate public health usas

Razsarch and prevantion pragrams et NIH and COC
FDA juriediction over tobaces products

USPA programs to assist tobacco farmers, their families and their communities

A national counter-advertising campaign

Medicare prevention programs and premium and cost-sharing assistance for low- —l
necaime Medjcare mensficiaries

International Programs to decrease worldwide tobaceo-relatad illnass

Tha Drug Czar to conduct tabaceo education and prevention programs
The VAto cordust tohacco education, intervantion ang outreach programs.
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" NO.308 ™ P.3.6
- OCT.28+1997  2:16PM

_— The Public Health and Education Resource (PHAER) Act
Introduced by Sen. Frank R Lawsenberg (D-NJ) & Rep, James V. Hansen (R-UT)

Section 101 ~ Imposition and se of Increased Taxes on Tobacea Products

Cigarette Tax
The excise tax will be phased in as follows:
Year Increase ‘
1999 $0.50 : 80,74
2000 §$0.50 (plus $0.10 fram BBA) $1.34
2001 $0.50 _ $1.84
2002 $0.00 (pius $0.05 from BBA) $1.89
2003 Tobacco tax anmually indexed to CPI Medical CPJ, or 3 percent,
whichever is greater
Other Tobacco Prodots
. All taxes on other tobacco praducts are increased proportionally.
Indexing
. The tobacoo taxes will be amwally indexed by the CPI, the Medical C:PI ar 3 percent,
whichever is greater.
“Floor Stocks Taxes

* All tobacco products that have been fistributed by the manufacturer hofore the
increase in taxes called for periodically in this bill shall he taxed at the new rate.

Section 102 -- Tax Treatmept for Certain Tobacco-Related Expenses

. The increased taxes contained in this bill will be nondeductible for the tobacco
companies.

Section 201

. A new Trust Fund is created: ic ; 1 fund.
This Trust Fund will be created in the Department of the Treasury. :
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The Secretaty of Health rad Human Services shall distribute 75 percent of the
annual amounts caliscted in the Trugt Fund to the States for the following programs:

(not less thany

nor more than) -
10/30¥ Tobacco education and prevention programs in schools
10/30 Smoking cessation programs
10/30 Counter advertising programs
10/25 State Children’s Health Insurance Program
510 WIC/Maternal Child Health Services Block Grant
13 ASSIST and other local tobacco control programs
0/5 State health block grant

Allocation Rules

’

. Each state grant level will he based on the percantagé agreed upon by the Attomeys
General in their Report by the Allocation Subcommittee on September 16, 1997,

Maintenance of Efforg

. States must maintain the same spending on current programs that they spent the year
before.

Eederal Funding

Twenty-five percent of the anmial amoums collected in the Trust Pund shall 20 to the
following Federal programs:

» 10 percent for FDA's tobacca control efforts

- 25 percent for USDA, programs to assist tobacca farmers and rural communities

> 20 percent for CDC'S tobacco control efforts and NIH

> 20 percent for Medicare preventive hepsfits and increased support for low income

Medicare beneficiaries (QMBs and SLMBs)

20 percent for HHS’ tobacco counter advertising

> 2 percent for USAID's efforts to decregse tobacco congumptior. averseas

> 2 percent for Tobacea prevention programs at the Office of National Drug Control
Policy (Drug Czar)

. 1 percent for the VA to conduct tobacco education, intervention and outreach
programs

r

Section 361 - Federal Standards with Respect to Tobaeco Praducts
Repeals Federal preemption of state 1obacco laws and regulations.

Section 401 -- Sense of the Senate Regarding Comprehensive Tobacco Legislation
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Table 1.

INCREASE IN FEDERAL TAX REVENUES RESULTING FROM THE PHAER ACT

{in billions of dollars)

LT, 28..1997

Proposed
$1.50-per-pack Non-deductibility of
fax, indexed for  Inflation indexing of proposed tax and  Total increase in tax
Year inflation  existing tobacco taxes  inflafion adjustments revenues
1699 $3.2 ' $0.0 $1.1 $4.3
2000 7.4 0.0 2.6 10.0
2001 120 0.0 42 16.2
2002 118 0.0 4.1 159
2003 12.1 0.3 4.3 16.8
2004 12.6 0.5 46 17.8
2005 13.3 0.8 5.0 19.1
2008 142 1.1 5.3 20.6
2007 15.0 1.4 57 221
2008 15.8 1.7 6.1 23.6
2008 16.2 2.0 6.4 245
2010 16.7 23 67 25.7
2011 17.2 27 7.0 269
2012 17.7 3.0 7.3 28.0
2013 18.3 34 76 292
2014 18.8 37 7.9 305
2015 194 4.1 8.2 317
2016 200 4.5 8.6 3390
2017 2086 4.9 8.9 344
2018 21.2 5.3 93 358
2019 21.8 57 96 37.2
2020 225 6.2 10.0 38.7
2021 23.1 6.6 104 40.2
2022 238 7.1 10.8 41.8
| 2023 24.8 . 7.6 . 1.2 i 434
TOTAL $419.2 _$75. ] ) $667.3 |
Sources for10-year.Fta—fnﬂaﬁon revenue estimates: Jaint Committee on lion andfCBngressional Budget Office,

[mﬂs = PHRER FUND

Does pot- go in ‘o PHACLFUND
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The Public Health and Education Resource (PHAER) Act

Introduced by Sen. Frank R. Lautenberg (D-NJ) & Rep. James V. Hansen (R-UT)

Section 101 — Imposition and Use of Increased Taxes on Tobacca Products

Cigarette Tax

The excise tax will be phased in as follows:
Year Increage, Tota] tax per pack
1989 $0.50 $0.74
2000 $0.50 (plus $0.10 from BBA) $1.34
2001 $0.50 §1.84
2002 $0.00 (plus $0.05 from BBA) $1.89
2003 Tobacco tax annually indexed to CPI, Medical CFI, or 3 percent,

whichever is greater

Other Tobacco Products

. All taxes on other tobacca products are‘increased proportionally.

Indexing

. The tobacco taxes will be annually indexed by the CPI, the Medical CPI or 3 percent,
whichever is greater.

Floor Stocks Taxes

All tobacco products that have been distributed by the mamfacturer before the
increase in taxes called for periodically in this bill shall be taxed at the new rate.

Section 102 ~ Tax Treatment far Certain Tobacco-Related Expenses

. The increased taxes contained in this bill will be nondeductible for the tobacco
companies.

Section 201

. A new Trust Fund is created: The Public Health and Education Resoyrcg fund.
This Trust Pund will be created in the Department of the Treasury,
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The Secretary of Health and Hyman Services shall distribute 75 percent of the
annual amoynts collected in the Trust Fund to the Stateg for the following programs:

{not less than/

nor more than)
10/30* Tobacea education and prevention programs in schools
10/30 Smoking cessation programs
10730 Counter advertising programs
1025 State Children’s Health Insurance Program
5/10 WIC/Maternal Child Health Services Block Grant
173 ASSIST and ather local tobacco control programs
0/5 State health block grant

Allocation Rules

Each state grant level will be based on the percentage agreed upon by the Attorneys
General in their Report by the Allocation Subcommittee an September 16, 1997.

Maintenance of Effort

States nyst maintain the same spending on current programs that they spent the year
before,

Pederal Funding
Twenty-five percent of the anmal amounts collected in the Trust Fund shall go to the
following Federal programs:
> 10 percent for FDA's tobacco contral efforts
> 25 percent for USDA programs to assist tobacco farmers and rural communities
» 20 percent for CDC’s tobacco control efforts and NIH
»

¥ v

20 percent for Medicare preventive benefits and increased support for low income

~ Medicare beneficiaries (QMBs and SLMBs)

20 percent for HHS’ tobacco counter advertising
2 percent for USATD's efforts to decreass tobacco consumption overseas
2 percent for Tobacce prevention programs at the Office of National Drug Centrol

_Policy (Drug Czar)

1 percent for the VA to conduct tobacco education, intervention and outreach
programs

Section 301 ~ Federal Standards with Respect to Tobacco Products

Repeals Federal preemption of state tobacco laws and regulations.

Section 401 — Sense of the Senate Regarding Comprehensive Tobaceo Legislation
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ENACT

' Effective National Action to Control Tobacco
= A Public Health Cealltion =~

Amerloan Acadamy of Family Physiciana American Medical Assoclation
American Aoademy of Pedlatrics ) Assoclat{on of State & Teryitorial
Amerinan Cancer Baclaty Health Offjolels
American Collega of Clicst Plyslolans Campalgn tor Tobacco-Free Kids
Amer{can Collaga of Provontive Medieino National Assoclation of Oounty
American 1leart Association and Clty Health Officiats

‘ October 28, 1997 Partnorship for Prevertiion

The Honorable Frank R. Lautenburg
United States Senate

The Honorable James V. Hansen
United States House of Represeatatives

Dear Senator and Congressman:

On behalf of our milliens of pyblic health officials and professionals, health care
providers and volunteer members of ENACT, the coalition for Effective National Action
to Control Tobacco, we applaud the introduction of the Public Health and Education
Resource (PHAER) Act.

We particularly want to thank you for your leadership in reaffirming what the members of
the coalition have said in the ENACT consensus statement regarding increases in the cost
of tabacco products. Experts in the area of tobacco contro] agree that significant

increases in the cost per pack deter children and others from takmg up the use of tobacco.

The ENACT coalition believes strongly that such an increase in the federal excise tax is
essential. .

In addition to providing for a $1.50 excise tax per pack, indexed fo inflation, and the
nondeductibility of those new taxes, you have addressed many essential public health
programs. Adequate funding of these programs is integral to comprehensive, sustainable,
effective, well-funded tobacco control legislation. We look forward to working with you
and the supporters of your legislation to get action on tobacco now.

Signed,

American Academy of Pediatrics
American Cancer Society
American College of Preventive Medicine
American Heart Association
American Medical Association
. Campaign for Tabacco Free Kids
National Association of County and City Health Officials
Partnership for Prevention

P.0, Box 65168
Washington, DC 20035
Phone: (202) 293-14056
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Qctober 23, 1997

. The Honorable Frank Lautenberg

United States Senate
Washington, D,C. 20510

Dear Senator Lautenberg:

The American Lung Association commends you on the introduction of the
Public Health and Bducation Resource Act (PHAER). As you know , the
American Lung Association has pursued a significant price increase in the
federal cigarefte excise tax for many years.

Tobaceo use is the nation’s leading preventable cause of death and disability.
Bach year an estimated 419,000 people die from diseases directly caused from
smoking. Three thousand children start smoking each day in this country. One
thousand of them will eventually die from a smoking-related disease. Smoking
costs this nation at least $97.2 billion annually. Of that total cost, $22 billion is
paid by the Federal government. Over the next 20 years, Medicare alone will
spend an estimated $800 billion to care for people with smoking related
illnesses.

Redneing tobacco consumption among our nation’s youth has Jong been a goal
of the American Lung Association. The bulk of academic research indicates
that a sharp and sudden increase in the price of tobacco products has the effect
of lowering smoking rates among teens. Raising the price per pack by at least
$1.50 or more would help achieve that desired outcome.

The American Lung Association applauds your continued efforis and
leadership in reducing tobacco consumption, especially among our youth, and
we look forward to working with you as this tobacco-related legislation
progresses through Congress.

Sincerely,

Fran DuMelle
Deputy Managing Director
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October 23, 1997

The Honorable Frank R. Lautenberg
United States Senate

SH-506 Hart Senate Office Building
Washington, D.C. 20510-3002

Dear Senator Lautenberg:

The National Association of Counties (NACo) is pleased to support your bill, the
Public Health and Bducation Resource (PHAER) Act. The legislation is a strong step
forward for public health activities related to tabacco and helps focus the congressional
debate on legislative language rather than broad concepts.

We particularly support your recognition of the rol¢ of counties and other local
governments in the provision of health services, Counties, in collaboration with states,
will be key to the success of the public health programs cutlined in the PHAER trust
fund, including tobacca education and prevention, smoking cessation, and counter
advertising, NACo appreciates your work to ensure a local government role in the
planning and implementation of the trust fund’s health activities.

Thank you again far your leadership on this issue. Dan Katz of your staff has
been very responsive to qur concerns, NACo looks forward to working with you and
your staff as tobacco legislation moves forward.

Very Truly Yours,

B

Randy Johnson, President, NACo
Hennepin County Commissioner

440 First Smrest, KW
Weashington, OC 20001-2030

202/393-6225
Fay HZ/H3-263)
-~
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MEASURE: . " HR2740

4

SPONSOR: McInnis (R-CO) S

bFFiCIAL TITLE:"A bill to limit attorneys' feea in the tobacco t
C .- . settlement. , :

QUICK ﬁEFERﬁNCE} Limit attorneys"feee in globalftobacco settiement

”INTRODUCED. " 10/2a/97 - I :

’ ._—.' ’ ’ . L n ! .
. cosponsons-.' 2 (Demé: 1 Reps'-  Ind: 0) - ‘
COMMITTEES.- - Houee Judiciary. ' T IR

"CQ BILLWATCH BRIEF:
By'Pherabe Kolb, CQ~Staff ﬁriter

HR2740 would llmlt the amount of money that attorneys could receive
for working on the legal ‘settlement between the states" attorneys
_general and the_tobecco industry.

" Bill sponsor Scott McInnis, R-Colo.,. eazd although tobacco companies

. are expected to pay as much as §368.5 billion to states for the Medicaid

.costs of treating individuals with smoking-related illnesses, nearly
$111 billion of those funds likely will be used to cover the. legal feee

- of hundreds. of lawyers who worked on the deal..

. "While attorneys are entitled to be paid for their. t;me and effort,
the bill states, “the maximum possible amount of moneys from .any tobacco
eettlement should go directly to benefit public health.”

‘The bill would limit attorneys' fees to $150 per hour and
reimbursement of out-of-pocket expenses.

Before any. lawyers could receive their payments,. they would have to
submit a ‘detailed billing statement to Congrees and the public to
account for the time they worked.
cQ BILLWATCH INSIGHT: - ’ ) ’ ’
.No actlon has been echeduled on HR2740 whlch was referred to the House'

Judicxary Committee..
,LEGISLATIVE ACTION.

~‘10/24/97 Referred to Commlttee on the Judlciary (CR p. HBSSB)
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105TH CONGRESS
1ST SESSION | _
H. R. 2740 ‘

To limit attorneys' fees. in the tobacco settlement.

IN THE HOUSE OF REPRESENTATIVES .

October 14, 1991

Mr.. MCINNIS (for himself, Mr. COX of California, and Mr. ‘MCHALE) .
introduced the followrng blll, which was referred to the COmmlttee
on the- Judicrary ) . . ) v

‘A BILL
To limit attorneys' fees in the tobaccd settlement.

//Be it enacted by the Senate and House of Representatives of
the United States of. America .in, Congress assembled AL

. H

{SECTION 1. FINDINGS. 1!

Congress makes the follow;ng findings-

(1) Under the proposed settlement between the tobacco
industry ‘and the various State Attorneys General, the attorneys
dinvolved in negotiating the settlement are entltled to,
reasonable fees.

{2) Under the proposed settlement the tobacco companies
would pay $368,500,000,000 to be allocated among various public



health- programe.

. {3). It is expected that of the total tobacco- eettlement of ‘
§368,500,000,000 as much as §$111,000,000,000 could be.taken away °
from publlc health programs for attorneys' "contingency fees".

' (4) Since no national settlement ‘can take. effect without
Congreéssional action to change’ existing law, the approval.of
Congress is necessary for the terms of the. settlement,‘lncluding
the part relating to attorneys' fees, to take effect.

(5) While the average- ‘annual gross receipts for the 100" top-
grossing law . firms - in America last year was 518,000,000, a 30

! percent contlngency fee would yield.an’average of approximately
$925,000,000 per law firm involved in the litigation pending
prior-to the settlement. U o

J {6) A casual decision at a- young age to use tobacco
products often leads to addiction, serious disease, -and-
premature death as an adult. Nearly 90 percent of adult smokers
began smoking at or before the age of 18. Smoking.rates among.
youngsters are-at their highest levels in 16 years. Every day-

. another 3,000 children and adolescents become. regular smokers. |
Therefore, the epidemic of youth addiction, has enormous Publlc
health consequences.

. (7) While attorneys are ent;tled to- be paid for thelr time
and effort,. the maximum possible amount of moneye from any .
tobacco eettlement should go dlrectly ‘to benefit public health,
with-the highest pr;ority being given to efforts focuséed on
persuading children not’ to ‘smoke rather than to- awarde leadlng

" to unreaeonable attorneye' feee.

!!SEC. 2. LIMIT ON DIVERSION OF PUBLIC HEALTH FUNDS TO ATTORNEYS !!

. (a) GENERAL LIHITATION.——Notw1thetanding any other prov1510n of
law, .any attorneys' fees paid in connection.with the settlement of
an action maintained by a State agalnst 1 or more tobacco. companies
to recover tobacco-related medicaid expenditures or for other causes
of action involved in the aettlement agreement dated June 20, 1997,
shall not. exceed $150 per hour, ‘together with reimbursement .of
* actual out-of-pocket expenses as approved by the court in such

'actlon. ] .

Y

-

(b) FEE ARRANGEMENTS.--Subeection (a) .shall apply to attorneys’'
'feed provided for or in connection with an action of the type.
described in such subsection under any-- .

(1) court order; . . , '

4 - {2) settlement agreement, .

{3) contingency -fee arrangement,
+.(4) arbitration procedure; !
. (5) alternative diepute reeolutlon procedure (anludlng
mediation); or
’ (6) other arrangement provid:.ng for the payment of
‘attorneys' fees.

N 4

(c)- REQUIREMENTS.--No award of attorneys' fees shall be made
under any national tobacco eettlement until the attorneys lnvolved
have-- .

(1) provxded to the Congreee a detailed time accountlng



.

with respect to the work performed in relation to any legal C - ‘
-action which is the, subject of the aettlement or with regard to
the settlement itself; and -
) '{2) made public disclosure of the time accounting under
-paragraph (1) and any fee arrangements entered into, or fee -
. arrangements made, with respect to any legal action that is the
subject of. the settlement.l N :

(d) EFFECTIVE DATE.--The limitation on the payment of
attorneys' fees contained in this section shall become effective on
the date of enactment of any Act enacted in connection with the
-national tobaccc settlement. . ; (.

. *{e) REPORT.--Each attorney whose feee are subject to this .
‘gection shall, within 30 days of the date of ‘the, enactment of this .
'Act, submit to Committees on the Judiciary of. the House of ' .
Representatives and the Senate a comprehensive record of the time . t

-and expenses for which the feées are to be paid. Such .record shall be
subject to eect;on 1001(a) of title 18, United States Code.'

'
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MEASURE : - HConRes140
-sponsoa- : . McInnis (R-CO)

OFFICIAL TITLE. COncurrent reeolutlon expreesing the sense of COngrese
- that before thé consideration of any legislation
regarding the comprehensive tobacco settlement each
. plaintiff attorney shall fully disclose the attorney's
anticipated fees as.a result of such eettlement
. agreement. -

'QUICK REFERENCE: Express sense of Congress that legal fees for tobacco -
settlement. be disclosed .

INTRODUCED: ~ -.07/31/97
- COSPONSORS: . O (Dems: O Reps: O Ind: 0)
COMMITTEES: " House Judicxary '

"CQ BILLWATCH BRIEF'
By Emily Pxerce,,CQ Staff Writer

" HCONRES140 would ask.that lawyers representing the states in the
recent tobacco settlement disclose their fees.

Oon June 20, 1997 the tobacco industry reached a 5368 5 billion
-agreement with 40 states that sued to recover Medicaid funds for the
"costs of treating smoking—related illnesgses. Tobacco companiee agreed to
make payments to the- statés over 25 years, and to Food and.Drug
_Administration (FDA) regulation in exchange for immunity from future
lawsuits. The agreement requires ‘congressional approval for such issues
as FDA regulation and advertising restrictions. .

The resolution would express the. sense of COngrese that before any:
legislation codifying the settlement is enacted, the lawyers that
represent the states should disclose their ant;c;pated fees. Most of the -
states retained private. attorneys to represent them in the tobacco
ldwsuits, and 25 of the 40 are ueing the same 'legal -firm -- Scruggs,
Mlllette of Mississippi. .

- Under the settlement, the tobacco companlee agreed to pay the’ states'
attorneys®' fees separately from the $368.5 billion. Anticipated fees,
could be as much as 25 percent of the amount recovered -- almost $92
billion. Conservative estxmates hover between §7 billion and $14
billion.



cQ BILLWATCH INSIGHT:

No action-has been scheduled on HCONRES140, which was referred to the.

House Judlciary Committee.

CRS DIGEST. .

Calls' for each plaintiff attorney, before the conaideration of .any
legislation regarding the comprehensive tobacco settlement, to fully
disclogse his or her anticipated fees as a result of euch settlement
agreement.
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- Introduced in House : .- : “ -
Expressing the gense of'COngress that before the consideration of o
any legislation regarding the comprehensive tobacco settlement
each 'plaintiff attorney shall fully disclose: the-attorney's _
antlcipated fees as a result of such settlement agreement. ' b
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105TH CONGRESS
_ 18T SESSIORN :

H. CON. RES. 146
Expressing the sense.of Congress that before the consrderatron of
any legislation regarding the comprehenslve tobacco settlement
each plaintiff attorney shall fully disclose the attorney's
anticipated fees as a result of such ‘settlement agreement.
Lt " Sy . . . ) X \

IN THE HOUSE OF REPRESENTATIVES .

.July 31, 1997 .

_ Mr. MCINNIS submitted the followxng concurrent resolutron, which
was referred to the Committee on the Judrczary

CONCURRENT RESOLUTION - - .

Expressing the sense of Congress that before. the consideration of’
any legislation régarding the comprehensive tobacco settlement
each plaintiff attorney shall’ fully disclose the attorney's
anticipated fees 'as 'a result of such settlement agreement.



Whereae the average American earned $25,852 in 1994:'
Whereas the average Colorado citizen earned $74 per day in 1995,

Whereas the average hourly wage’ earner earns $12 14 per hour in the

N United States; . ) o .

Whereas those -involved in negotiéting a comprehensive tobacco
gettlement are- entitled to reasonable compensation for their
services; and .

Whereas : Now, therefere, be it

'//Resolved by the House of Representatives (the Senate
concurring)\\ That it is the sense of Congress that before the
consideration of any legislation regarding the comprehensive tobacco
settlement each plaintiff attorney shall fully disclose the .
attorney's antlcipated fees asg a result of such settlement
'agreement. .

%
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1 HConRe9140 McInnis (R-CO) 07/31/97
Concurrent resolution expressing ‘the sense of Congress that before
. the consideration of any legislation regarding the comprehensive
tobacco sattlement each -plaintiff attorney ehall fully disclo

se
‘the attorney B anticipated feeg as a reeult of such. settlemen
t .
agreement.
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To: See the distribution list at the bottom of this message

cc:
Subject: Kennedy-Lautenberg-Durbin bill -- Has anyone seen the bill yet?

bec-TFK-smokefree-act

TFK Statement on Healthy and Smokefree Children Act

To: National Desk, Health Writer

Contact: Shelley Caplan or Bernadette Voelker, 202-296-5459,

both of the Campaign for Tobacco-Free Kids

WASHINGTON, Nov. 7 /U.S. Newswire/ -- The following is a
statement by Matthew Myers, executive vice president and general
counsel of the Campaign for Tobacco-Free Kids, regarding
introduction of the Healthy and Smokefree Children Act:

The Campaign for Tobbaco-Free Kids applauds today's introduction
of the Healthy and Smokefree Children Act by Sens. Kennedy,
LatGtenberg and Durbin. We welcome the introduction of this bill, It
moves us an important step closer to the enactment of legislation
that will reduce youth tobacco use, save lives and end our nation's
tobacco epidemic. We thank these three members for their
introduction of this bill and their longstanding commitment to
protect children from tobacco,

The Campaign is committed to working with the entire Congress to
develop bipartisan legislation that will have widespread support in
the public health community. A comprehensive, well-funded and
sustainable tobacco control policy is essential to truly protect
the lives of America's kids. -0-/U.S. Newswire 202-347-2770/
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