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The floor for the law enforcement band within the ?ublic Health
account will be increased from 17.5% to 21.5%. This will produce
an extra $100 million per year. The new pumbers will be

allocated as set forth below.

State LE

Year IoLal FRhs YDA S Grants ___ Ireasury othexr
1 s§00Om 25% 200m ($500m) 10% $80m $20m -
2 6 00m 30% 1B80m 40% ($240m) 10% S60m S120m
3 700m 40% 280m 40% (s280m) 10% 5$70m £70m
4 700m 40% 280m - 40% (§280m) 10% $70Cm $70m
5 700m 40% 280m 40% ($2B80m) 10% S$70m S70m

Total $3.5b 1.22b $1.58b £350m £350m

These avye minlmum amounts for each year, and may be cpent over 3
yvears.

Amcounts for FDA and Treasury will be stated in percentages for

each year. Amcunts for state and local law enforcement grants
will be stated in deollar terms rhe First year, and in percentage
terms for the remaining years.

This provides an extra $100 million fox
and $20 million less in the out years than originally reguested.
Because the funds can be spent over 3 yeaxrs, the resulc is a real
increase of $20 million above what the Mosain bill provides for
FDOA over 5 yeard. Treasuxry will receive 5350 million over the 3
years, or tha amount regquested rounded upwards.

FDA in the first year,

No miniwum amount bas been specified in the McCain bill for the

state'rfcensing IXants . Tﬁege woula Lt=all into the “other™ funds
and—Po—SCTictly subject to a i

e “other” tunds ‘
aval signiticantly exceed the %200 wiliion over 5 years
intended for Btate licensing, so there remaing significant
flexibility in funding for all purpoeses.
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Record Type: Record

To: Bruce N. Reed/OPD/EQP, Elena Kagan/OPD/EQP, Cynthia Dailard/QPD/EQOP

ce:
Subject: Problem with the Treasury anti-smuggling floor

Josgh is not wild about the idea of a floor for Treasury anti-smuggling activities. He argues that we
should make sure that the appropriators {as well as the Commerce Committee) are alright with this
before we go ahead. He's amazed that the appropriators are on board now, but worries that more
restrictions will change that. He also argues that ATF is not as hated as FDA on the Hill (Congress
doesn't propose to zero them out, just flat line them) and that Treasury is well taken care of in the
current structure (being one of four enforcement agencies dividing up a given pot of money, with
the capacity to levy fees that the appropriators won't be able to_spend on anything else.}) He
suggests we push back hard on Leahy to restore only the FDA floor, and. if he won't do so without
adding mare floors, arrange to go to discuss the issue with the appropriators. S

Given this, I'm not quite sure how to proceed. I'm tempted to tell Treasury that we're fine with it,
but OMB is objecting. Of course, | do now have in hand the spending info Leahy would need. Or
we could proceed as Josh suggests. What kind of stinks here is that the original FDA floor came
from Rich's semewhat outside the OMB process conversations with Jeffords and others, and now
Treasury is trying to play by the rules and is getting the run around.

Here's the spending OMB and Treasury staff are close to agreeing would be needed for ATF and
Customs anti-smuggling efforts -- total is $327 million over 5 {out of $2.9 billion, $1.2 billion of
which is earmarked for FDA)}.

{in millions}

FY 99 FY 00 FY 01 FY 02 FY 03
ATF 45 38 63 69 73
Customs 11 8 10 10 10

Total Treasury 56 46 63 79 83

ATF would hire about 160 inspectors, agents, and analysits, ramping up to 450 positions over
five years to implement a regulatory and enforcement regime for the tobacco distribution chain,
including licensing, verifying licensee qualifications, conducting audits, and undertaking
investigations concerning diversion of tobacco products.

Customs would hire about 120 inspectors and import analysts to conduct enforcement at the
border and trend analysis, in addition to purchasing some detection technology for placement at
ports of entry.
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Record Type: Record

To: Bruce N. Reed/CPD/EOP

cc: Jose Cerda III/OPD/EOP, Elena Kagan/OPD/EQP, Cynthia Dailard/OPD/EQP, Leanne A.
Shimabukuro/QPD/EQP

bee:

Subject: Re: Leahy Amendment @

| just relayed our strong objection to deleting the FDA floor to John Tanner of Leahy's staff. He
says they are not opposed to a funding floor for the FDA, but they think it's a bit unfair to give a
guaranfee to FDA, but not to other enforcement agencies. At the same time, Neal Wolin of
Treasury says that Summers and Rubin are getting whipped up* about Treasury getting all these
new responsibilities without adequate funding, and they are on the verge of making calls. He's
holding them off for now, but he says they want:

e A floor for federal anti-smuggling efforts -- $350 million over b years is their current thought
(the bill now has $1.2 billion over b for FDA);

e State and local law enforcement anti-smuggling funds {which Leahy would add} to go_through
Treasury, not Justice. Jose thinks that the cops prefer DOJ, but care most about the money
Qoifg directly to-the locals, rather than the agency.

What do you think? Given Summers and Rubin's interest, we should decide soon.

* An underutilized phrase {in Emily Bromberg's absence}

Bruce N. Reed

R

e f Bruce N. Reed
" 06/02/98 01:13:38 PM

Record Type: Record

To: Jose Cerda lII/OPD/EQOP
cc: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP, Cynthia Dailard/OPD/EQOP, Leanne A.

Shimabukurc/OPD/EOP
Subject: Re: Leahy Amendment @

Yes, getting rid of FDA's floor is a dealbreaker for us supporting Leahy. We should tell them not to
do that.

—
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Record Type: Record

To: Bruce N. Reed/OPD/EQOP, Elena Kagan/OPD/EQP

cc: Cynthia A. Rice/OPD/EOP, Cynthia Dailard/OPD/EOP, Leanne A. Shimabukuro/OPD/EOP
Subject: Leahy Amendment

BR/EK:

| sent over the latest version of the Leahy amendment yesterday. If you haven't had a chance
to look at it, what it does is make direct grants to state and local law enforcement (as
administered by DOJ or Treasury -- still up in the air} one of the four_activities eligible for a
minimum of 17.5% and maximum of 22.5% of the public health funds. However, the
amendment also strikes the language guaranteeing FDA a minimum of these funds. As |
understand from Team Leader Rice, the minimum for FDA enforcement was very important to
us -- and that we expected FDA to get more than 40% of these funds (or about $1.2 billion of
an estimated $2.9 billion). Is this a dea!-breaker for us supporting Leahy? Should someone
visit w/Leahy’s folks on this issue?

Jose'
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AMENDMENT NO.____ Calendar No.

‘Purpose: To medify provisions relating to anti-smuggling.

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sese.
8.1415

To reform and restructure the processes by which tobacco
products are manufactured, marketed, and distributed,
to prevent the use of tobacco products by minors, to
redress the adverse health effects of tobacco use, and
for other purposes.

Referred to the Committee on -
snd ordered to be printed

Ordered to lie on the table and to 'be printed
AMENDMENTS intended, to be proposed by Mr, LEAHY
Viz:

1 In gection 451(b)(2)(D)—

2 (1) in clemse (i), by striking subclanses (I) and
3 (I); and

4 (2) by inserting after clause (iii), the following:
5 “(iv) Grants, to be administered by
6 the Attorney General in consultation with
7 the Secretary of the Treasury and the Sec-
8 retary of Health and Humen Services, to
9 States for State and local law enforcement

10 of anti-smugﬁ]jng provisions of this Act.”.

TOoOT TT7Q TnT afy TTITT

ooz

eR/Th/an



,o;/z-s/ss THU 11:42 FAX 202 224 9518 US SEN JUD CMTE @ooa
VCM\IHQNIHKE“IBT4 ‘ 5.L.C
.o~ 9 '
1 In section 1187(b), imsert after “fined” the following:
2 ‘in an amount up to 3 times the dollar amount of the
3 taxes avoided or attempted to be avoided through the ac-
4

tion that constitutes such a violation, fined”.

5 In section 1138(e)— _
6 (1) in paragraph (2), by striking ‘“‘and’ at the
7 end;
3 (2) in paragraph (3), by stn'l;i.ng the period and
S  inserting *; aud”; and |
10 (3) by adding at the end the following:
11 “(4) in subsection (a), by inserting after
12 ‘fined’ the following: ‘in an, smount up to 3
13 times the dollar amount of tﬁe taxes avoided or
14 attempted to be awvoided through the action that
15 constitutes suech a violation, fined’.”.
16 After section 1140, insert the following nmew section:

17 SEC, 1141. SENTENCING POR ILLEGAL TRAFFICKING IN TO- |
18 BACCO PRODUCTS.

19 (a) DIRECTIVE TO THE UNITED STATES SENTENC-
20 e ComMMISSION.—Pursuant to its authority under seec-
2] tion 994 of title 28, United States Code, the United States
22 Sentencing Commission. shall review and amend its guide-
23 lines and its policy statements, if appropriate, for all un-

cnn INATTIAT ATICTWNT +e¢  TASNIND TYVNINAD ZRAZ Z7Z0 207 88 IT'TT 88/T0/90
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lawful acts of trafficking in tobacco products. The Com-
misgion shall submit to Congress explanations therefore
and any additional policy recommenda.fions for combating
tobacco offenses. |
(b) IN GENERAL—In carrying ont this section, the
United States Sentencing Commission ghall —
(1) ensure that the sentencing guidelines and
policy statements for offenders convicted of offenses

O o0~ & W W N

described in subsection (a), and: any recommenda-

10 tions submitted under such subsection, reflect the
11 strong public policy against such offenses, recognize
12 the health risks of tobacco products and the special
13 risks to minors of tobaceo addiction, reflect the piv-
14 otal potential role of tobacco manwfacturers in large-
15 scale smuggling schemes, and carry sufficient pen-
16 alties to deter and punish any involvement by to-
17 bacco product menufscturers and others, includ-
18 mg—

19 (A) trafficking in contrahband tobacco prod-
20 acts; ‘

21 (B) failure to pay any tax on or mark any
22 ‘tobaeeo produet, or participation in the repack-
23 aging of marked tobacco prodluets;
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1 (C) shipment of tobacdo products outside
2 the United States for unauthorized reshipment
3 into the United States; and -
4 (D) the use of force or violence in the
5 .course of trafficking in tobacko produets;
6 (2) consider amending the sentencing guidelines
7 and policy statements to provide enhanced sentences
8 for any defendant, who, in the course of an offense
9 deseribed in subsection (a)—
10 (A) encourages, or acts in willful ignorance
11 of encouragement of, sales of tobaceo products
12 to any person under age 18; -
13 (B) is or acts in cooperation with an offi-
14 cer or managing or supervising official of any
135 tobacco manufsaturer;
16 (C) is an official of any government or re-
17 cruits or mskes any bribe or other illegal pay-
18 ment to any official of any government, includ-
19 ing any tribal governxent or any foreign gov-
20 ernment; )
21 (D) uses sophisticafed means to impede
22 discovery of the existence or cxtent of the of-
23 fense; l
24 () is a corporation engaged in ma.nufa.c-‘
25 ture of tobacco products;
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(F) uses a firearm or other dangerous

weapon; or |
(G) recruits or cooperates with or acts in
willful ignorance of the activities of a person
who is known to have a sig:;liﬁcan‘l; prior erimi-

nal record;

(8) amend the zentencing gl:glide'l.ines to provide
a separate snd enhanced schedule of fines for to-
baceo offenses;

(4) assure reasonable co:ns;;steney with other
relevant directives and with other guidelines;

(5) avoid duplicetive puﬁisl:iment for substan-
tially the same offense or offendef_ characteristic;

(6) account for any aggravahng or mitigsting
circumstances that might justify exeeptions;

(7) ensure that the guidelines adequately meet
the purposes of sentencing as sét forth in section
8553(a)(2) of title 18, United States Code; and

(8) take any other action the Commission con-
giders necessary to carry out this :;lection..
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tobecce nroduct mahufacmarer. importer,
Atszritmear. or retaller at the same time.

“{c) TELEVISION AND RADIO ADVERTISING.—
1t 1a nulawiul to advertiss smokeless tabacco
on any medium of slootromic communica-
tons Fabject to the jurisdiction of the Fod-

eral Commanications L on.".
GEC. 308 AUTHORITY TO BMOEXLESS TO-
RACCO FEODUUT WARNING LAREL

STATENENTA. -

Section 8 of the Camprehansive Smokelexy
Tobacco Haalth Education Aot of 1536 (15
{.B.C. #i2), sa smended by section am of
thin title, 18 further amended by adding at

STATERINTD,—The Sacretaty may, by & rale-
making conductad aoder section 553 of dtle
s, Tinitad Htates Code, agjust ths [ormat,
wm.udmo{mofthanmmx
jabel statements required by sutasction (n)
of this section, ar ths Iormat, P
atss, 804 text of any other disclasures re-
upnder the Foderal Food, Drug, and
Commetic. Act (21 U.B.C. %01 ot aeq.). if the
Eeocrutary flnds that such & chango would
promoto graster public understanding of tbe
rlaxs ssmoclatad with the ose of amokaless

tobacoo prodects-*'.
£Xc. il TAN, NICOTINE, AND OTHER GMOEK
COMSTITUENT DIBCLOSUEE TO THE

PUBRLIC

Baction #{s) of the Poderal Cigmrette La-
beling and Advartising Act (15 .50 133
(1)), 83 amanded by section 901 of this title,
is turther amended by adding at the end the
following: .

s4XA) The Secretary ahall. by a rule-
making conducted mnder oectiop 553 of title
5, Unitad Statea Code, ¢etarmilne {in the Bec-
retary’s sole discretion) whather clgaretta
and other tobacoo product mapufacturold
shall be required to include In the srea af
each cigarette advertissment zpecifiad by
samsaction tb) of this section, or cn the pack-
age label, or both, tha tar and aiootine rields
of the sdvertisad or packaged trand. Any
pach disclogurs shall De in accordance with
the methodology sstablished under such rog-
ulstions, shall conform to the type siza re-
quiremsnts of Eubsoction (b) of this secxion,
and shall appoar within the area spocified in
subsection {b) of this Bection.

“(R) Any differences between ths requlre-
monts aatablished by tha Secretary under
subpuragraph (A) aAhd tar and piootine yleld
reporting requirements amablixhod by the
Pedaral Trade Commizston shill be resoived

by » memorandum of understanding batweso’

the Bectetary And the Foderal Trade Com-
mixlon

*(C) 1o addition to the disclogures required
pa (A) of this parsgraph. the
Secretary may, under & rulemaking coo-
Guctad onder section 553 of uula § Dnited
Erates Code, proscride disclosure requlro-
ments regarding the Jevel of any clguretie or
other tobacco product smoke constitusnt.
Any wuch disclosure may bo required If the
Socretary detormminas that diaclesure wounld
be of bobefit to the public health, or other-
wise would lacresse copsumer awareness of
the boalth consequences of the use of to-
hacco products, &xXcopt that no such Die-
scribod disclosuro shall be required on tha

. face of Any cigarette packsge or sdvertise-

ment. Notbing in this section Shall prehidbit
the Sacrstary from requirlng such prescribed
disciogure cthrough s clgarette or other To-
barcn product packege or advsrtisement In-
pefi. or by any other means under the Fed-
oral Food, Drug, agd Cozmetie Act (31 U.8.C.
a0l et seq.)*. )
Subtitlc B=Tesing and Reporting of
Tobacco Product Smoke Constituents
ERC. $1L REGULATION REQUIREMENT.
(&) TESTING, REPONTING, AND DISCLOBURE.—
Not Inter than 24 moniths after the dats of

ann 3

TATANA ATTCAWNG et

CONGRESSIONAL RECORD —SENATE -

ennctment of this Act, Che Secrotary.

the Oommissionar of ths Food and
Drug Admizistration: shall promulgats regu-
Iations onder the Fedaral Food, Drug. and
Cosmeric Act (31 U.5.C. 301 4t 30q.) that meet
tue requirements of subsaculon (h) of thls
s8CTion.

() CONTENTS OF RULES.—Tho rules promal-
gated undsr subsactich (a) of thia sscCtion
shall require the testing, reporting, snd dis-
closure of Tobacco product smoks constitu-
enta and ingredients that the Segretary de-
tarmines should ba disclessd to the public In
&rder to protect the public health Buch oon-
stitoants shall inclods tar, aloubins. carvbeo
monoxide, and such other smoke Conatitu-
ants or ingoedients as the Secretary may de-
termine to be Appropriate. The rule may ro-
quire that tohacco product menoiActarars,

or importars malke such diselo-
gures relaring vo tar apd nicotine through la-
bels, or advertistng, and make such disclo-
sures regurding other 3moke constituents or
{ngredients an the Secrotary determunes o
necaszary to ptutect the public bealth.

{0) AUTHORITY.—TDBe Food and Drug Ad-
ministeation shail havo authority %o conduct
of to reguire the CosTINg. ropofiing, or dix
closure of tobacco product smoke constitu-
nots.

TITLE IV=NATIONAL TUBACCO TRUST
FUND

SEC. 401, ESTABLISEMENT OF TALUST FiND.

(&} CREATIOK.—There 13 sstablished in the
Treasury of the United Statas a trust fund to
be known as the “Natiopal Tobacco Trust
Fund", conslating of such amouLty a3 MAY

be apmropriatad of creditod 1o the trust fand.

(b} TRANSFERS TU NATIONAL TORACCO
TRUST FUND.—There shall be credited to the
trast fupd tho net revenues resulting from
the following amouois;

{1) Amounts pald under section €2

(2) Amounts squs! to the foes or penalties
pald under section 402, 443, or 405, inclading
intarnst thereon.

(1) Amounta squa! ta panalties paid under
section 202, including intarsst thepoan.

{¢) NET REVENMUES.—For purposes of sab-
saction (b), ths toITo “"pot TOVALUSS' IMeANs
tha amognt estimated by the Secretary of

- ander subsection (b), over

(1) the decreass in the taxes imposed by
chapter 1 and chaptar 53 of tha loternal Rov-
anoe Code of 1988, and other offsets, resulting
g;vm the ameunts received under subsection

) ,

{4} EXPRNDITURES FROM THE TRUST FUND.—
Amoasts o the Trust Fund shall be avall-
aAble in mach fiacal year, as provided in appro-
priation Acts, The authority to allocate pet
roveDtes as provided in this title and to obll-
gale any wuounts 5o ellocated le coutingent
upad actual recsipt of net revenaea.

{¢) BUDOETARY TREATMENT—The amount
of net recelpts in exgess of that amount
wnich 18 required to offsol the Afrect spand-
ing in thls Act under sectlon 252 of the Bal-
anced Budgot atid Emergancy Deficit Control
Act of 1985 (2 U.8.C. 1) shall be availshbls
exclusivaly to offset the approprisrions re-
gaired to fund the authorizations of apnro-
priatiops 1n this Act tincludizg tho amand-
ments made by this Act), and the amount of
such appropriations shall not Do tncluded o
the estmates required nnder soction 251 of
that Act (2 U.S.C. 901).

{f) ADMINISTRATIVE PROVISIONE.—Section
9601 of the Internal Revesue Code of 1966
shall apply to the twrust fund to the same ex-
tant as If it wars astablished by subchapter A
ol chapter 96 of such Cods, axcept that fov
purposes of section D6O2(L)(3}, any intorest ar
procesds shall ba covecred jnto the Treasury
as miscellanapua receipta.
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BRC. 404 PAYMENTS BY INDUSTRY-

{(a) INTTIAL PATMENT.—

{1) CERTAIN TORACCH PRODUCT MANUFACTUR-
gRs.—The following participating tobacen
product masufatturers, subject to the provi-
sieng of title XIV, ahall deposit 10to ho Na-
tional Tobxcco Trust Fund a0 agyregata pay-
im“ of 110,000,000,000, spportioped as fol-

own:

{A) Pniliip Morxis Incorperated—65.8 per-
cene.

{H) Brown and Williamson Tobacco Cor-

_pomﬂon—-l’l.s porcant,

{C) Lorillard Tobacoo Company—T.1 Der-
cent-
(D) B.J. Rayoolds Tobacco Company—6.5

percent.
{¥) United Status Tobacco Compuny—i2
percant,

prodoct manufactarer shall be required vo
contritute to the paymebt raqulred by this
subsection.

(3) PAYMENT DATE; INTZEST-—Each to-
bagco product manufactnrst requlrsd to
mh;wmntundcrmmphﬂ)urtmn
subsection shall make such payment within
0 days afver the date of compllanca with
this Act and shall owe interest on such pay-
ment At the prime rate plua 10 percent per
annum. as pablizked 1o the Wall Street Jour-
nal ¢p the latest publication dats on or be-
fore the date of epactment of this Aot, for

‘paymeants made alter the required payment

date.

(D) ANNUAL FPATMENTS—Each calsndar
your Deginning after the required pRyment
dats under subsection (aX3) vhe tolmcco
product manufscturers shall make woTal pay-
ments into the Pund for mach calendar YoAr
in the following applicable base amounts,
suhject To adjustment as providsd in ssotion
03

(1) year 1—$14,400,000,020,

{2) year 3—8%1%,400,000.000.

(3) year 3—£17,700,000,000.

(4) yoar +—3$21,400.000,000,

{5) year 5=-329.600,000,000.

(6} year 6 mud thereefter—tha adjusted ap-
plicatle Base amownt noder secEion 03,

{¢) PAYMENT SCHEDULE; RECONCILIATION.—
(1) ESTIMATED PATMENTS.—Depoalts toward
the mnnual puyment liabillty for each cal-
sndar year under subsection (AN2) shall bs
made in 3 equal instal)mant due oh March
1st, oo June iat, and on Aogust 1st of each
year, Eqch Installmens shali be equal to one-
third of the astimatad snnual paymeat li-
ability for that calcndot year. Depoaits of 1o-
stallments pald after the due date shal] ac-
ecrue intarest At the prime rate ples 10 per-
cent per aannm, 55 publisbed in che Wall
Streat Journal on tho latest poblication date
oo or pafors the payment date.

(2) RECONCILIATION.==If ths Uability for &
ealepdar year under subsection (dXI) exoceeds
the deposits made during that calendar year,
the manafacturer ahall pay the unpaid labll-
1ty oo March 1at of e puccecding calendar
yaar, alopg with the first deposit for tbat
~ycoasding year. IT the daposits during a cal-
endar yosr exceod tha liability for the cale
endar year ander subsaction (d)(2), tho manu-
facturar sha}l subtract tha amount of ths ex-
cess dopoaits from ita deposit oR March 1st of
che succeeding calandar year.

{4} AFPUKTIONMENT OF ANNUAL TAYMENT.—

(1) IN GENERAL.—Each tobacce product
manufasvurer is llable for ita share of tha ap-
plicable base amount payment due cach year
under #absection (b). The annual paymenc is
the obligation and respeosiblilty of only
those tobacco product manufacturers and
their afflliates that ditectly sel]l tobacco
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prodocts 1o the domestic market to whole-
aalers, retallers, Of CORSUIMers, thelr succes-
sors and assigns, and aoy Subsequent frandu-
lent transferee {but only to the extent of the
intarest or obligatiot franduleatly trany-
forred).

(2) DETERNINATION OF AMOUNT OF PATMENT
puL—Bach tobacco product magufacturer is
1igble for its share of sach lostallment io
propartion to its share ¢f tobacco producta
s0ld in the domestic market for the calendar
yoar, One month after the end of the cal-
sndar year, tho Sccretary shsll make a (Inal
determination of sach Lobaccoo product man-
ufacturer's applicable bass amount paymaent
obligation.

(3) CALCULATION OF TOHACCO PRODUCT MAN-
UFACTURER'S SHARE OF ANNUAL PAYMENT.—
The share of the annual payment appor-
tipned to & tobucco product menufacturer
shal) be equal to that manafactifer’s sbare
of adjusted units, taking inta account the
manufacturer's total production of auch
znity sold 1o the domestic mariket. A Tobacco
product manufactursr’s share of adjuated
nnita shall be Eecermined an follows:

{A) UNITS.-~A TODACCO Product manofactur-
ar’s number of unsts shall be determined by
counting sach—

1) pack of 20 clgarecces a8 1 adinxted unll;

111y 1.2 ouncezs of moist souff aa 0.75 ad-
Justed unic: and :

(}11) 3 cunces of otber amokeleas tobacco
product an 0.85 adjunted iy,

(B} DETERMINATION OF ADJUSTED UNTTH.—
Except as provided io Subparagraph {C), &
smokeiess tobacco product mADUIRCTUrer’s
pumber of Adjuszed unite ahall be determined
under the following table:

g £arn ot 1000 D THATH0 2L

Mt rwevding 150 mi-
o

9% o 4 yex
Lessedag 130 meton 100% o s

(C) ADJUSTED UNITS DETERMINED ON TOTAL
DOMESTIC FRODUCTION.—For purposes of deo-
termialng & Mmanufacturer's number of ad-
justed units under subparagraph (H), 2 manu-
facturer's total production of unita, whether
intended for QOMEITIC COmBUMPpUION Or @X-
pors. shall be taken loto account.

(D1 SPECIAL RTLE FOR LARCE MANUFACTUR-
Ers.—1f a cobacco product maaulacturer has
more than 200 milllon units under subpara-
graph 1A), then that manuincturer’s pumber
of adjusted unlis shall be equal to the total
pumber 0 unity, ahd Rot determined under
suoparagraph (B

(E) SMOKILE3S EQUIVALENCY STUDY.—Not
later than Japuary 1. 2003. the Secletary
shall submit to the Congreas 8 report detali-
iog the extent to which youths arc subspicne-
ing smokeless tobacce products for clga-
rettes. If the Secrctary determines that sig-
nifleant guharicution is occurriag, the Beos
retary shall loclude (& the report rec.
emmendations ta address substitutioa, io-
cludior comsideration of modification of the
provisions of subparagraph (A).

{e) COMPUTATIONS.—The detaerminarions re-
quired by subdsectinn (d) shall bc madc and
certifled by tha Sectetary of Tressury. Tha
parties shail prompcly provide the Treasury
Department with Information sufflcient for
1t o make such determinations.

(1) NONAPPLIGATION T0 CERTAIN MANUFAC-
TURERS,—

(1) EXEMPTION .—A manufactarer descrided
in paragTapb (31 §8 exempt from the pay-
meats required by aubaection (k).

{2) LIMITATION.—Paragraph {1) appiles only
to asseaninents on clgarettes to the extool
that those cilgarettes constitute leas than 3
perccht of 4l cigarertes manufactursd and
distributed to cotsumeys .ie any calendar
¥Car,
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{3) TORACCO PRODUCT MANUFACTURERS TO
WRICH EURRECTION APPLIES --A tobecca prod-
uct manufacturer Is descrived in this para-
graph 1f 1t—

{A) resolved wobacco-relatad civil actions
with more than 25 States before Jesuary L
1934, through written settlornent agreaments
aignsd by the attorneys gonersl (or the
equivalent chief legal ofMcer if there is no of-
fice of attornoy genefal) ¢f those Btates; and

(B) provides to all othsr Scates, 0ot lacer
than Decomber 31, 1898, tha opportunity to
antar into writicn gectlament agreements
That—

¢1) ars zubstancislly similar to the agres-
meats epterad into with thoae 25 States; and

(1) provide the othsr Sitates 'with annual
payment terms that are equivaleat ‘to the
miost favorable annnal payment terms of 1ts
written setticment agreaments with thoye 25
States.

HEC. 403, ADJUSTMENTS.

The applicable base amount under section
4Tt) for & given calendar year shall be ad-
justed as follows In detarmining the snhual
paymant for that year:

(1) INFRATION ADJUSTMENY.—

{A) IN GENERAL.—Beginning with the zixth
calcndar year after the date of ensctment of
thig Act, the adjusted applicable basza
amousnt under section 402(bX5) 15'the amount
of the eonaal payment made for the precad-
log your increased by the greatef of 3 parcant
or the aponal incresse in the CPL adjuszed
(for calendar year 2002 and latar years) by
the volume adjnatmant undor asagraph (3).

tE) CPL—For purposes of sabparagraph
(A}, the CPI for any calendar year s the av-
crogec of the Copsumer Price Index for all-
urban consumars published by the Depart-
ment of Labor,

(C) ROUNDING.—If any incrénse detarmined
under subpasagraph (A) Is not a mualtiple of
$1.000, the inéreass shall be rounded to the
neprast multiple of 31,000,

{2) VOLUME ADJUSTMEMYT.—Beglonlog with
calendar year 2002, the &pplicable hase
amoyne (af adjustad for lnflation under para-
graph (1)) shall be adjusrad for changes in
volume of domestic ssloy by multiplylog the
applicable base smmount by the mtlo of the
actual velume for the calendar year to the
bese volume. For purposes of this paragraph.
the tarm “'base wolume ™ means B0 percent of
e pumber of anits of taxadle domasLic re-
movals and taxed imports of clyarottos in
calepdar year 1997, na reporved w the Sec-
retary of the Treasury. For porposes of this
subsection, the Lo “aqrual volume™ means
the numuper of adjused unites as deflned la
reccian 4CAAHANAL
SEC. 404 PAYMENTS TO BE PASAED TUROUGH TO

CONSUMERS.

Each tobacco product mafufscturer shall
nse Its besr efforts to adjust the prics ot
which it selly each unit of tobacco products
in the domestic market oF TO AR importer for
resale in tho domest!c markest by an amoont
sufficlent t0 pess through to each parchaser
on A DAr-Unlt basis ap equal share of the wh-
nual paymenta ta be made by auch wobacce
product manufneturer under this Act for the
year in which the aale ocours.

SEC, 405 TAX TREATMENT OF PATMENTS.

All paymenta made wnder section 2 are
ordinary and necessary business exponsos [QF
purposes of chaptar § of the latergal Raveana
Code of 1386 for the yeor in which such pay-
ments Are made, and no part thereof 18 aither
in sattlament of an actual ot potential labii-
ity for & fine or penalty (civil or eriminal) or
the cost of & tangible or intangible asset or
other future benefls.

BEC, £08. ENPORCEMENT FOR NONPAYMENT,

(a} PENALTY.—AnY tobacco product mapu-
fageurer that falla to make any payment re-
quired undor section 402 or 4 within 60 3ay3
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after tho date opn which such fed |3 due 13 lia-
tle for a civil penalty computed on the un-
paid balance 2t 4 rate of prima pins 10 pet-
cent per anhur, a3 published in the Wall
Street Journal an the latest pablication date
on ar before the paymant date, during the
pariod the payment remains unmede.

{b) NONCOMPLIANGE PERIOD.—FOr purposcs
of this section, the term “‘nancampliance pe-
riod” means, with respect to any [ailure Lo
make & payment Tsquired undor scotion 461
ar §04, the pariod—

(1) beginniog an the due date for such pay-
ment: and .

{2) ending on tha date an which such pay-

(c) LIMITATIONS,—

(1) IN GENERAL.—No ponalty ahall be imn-
posed by subsection (a) of aAny fallule to
makes & puyment onder section 402 during
any period for which it ja ocotablished to the
satisfaction of the Secrotary of the Treasury
that nons of tha peraons respoasibls for such
failure kuow or, exercialng o dill.
gence, ghould have kouwd, that such faflure

{2) CORRECTIONS.—No psnalty ahall be im-
postd ander subsection (a) on any fatlure to
make & payment under psctlon 402 11—

(A) such failure was due to romasonable
causo and 1ot Lo willful aeglect; and

{B) such fatlure is carsected curipg the a0-
day period bagiening on the lat date that
any of the persons rospopsible {or such fall-
ure knaw or, exercizing reasooable diligence.
shot;ld have known. that suchk fallure ex-
isted,

(3) Warveit—In the case of any failore to
meke s paymont under soction £I2 that ia
dus to rvasonahle cause and pot to wiliful
neglecs, the Secretary of the Treasury may
wajve all or part of tho poumalvy imposed
under subssotion {a) to tha axtant that the
Secretary doterminos that the payment of
auch penalty wonld be sxceasive relativo to
ha fatlore (ovolved.

Babtitle B—General Spending Provislous
SEL. a11. ALLOCATION ACCOUNTR.

() BETATE LITIGATION BETTLEMENT AC-
COUNT.—

{1} IN GENERAL.—There 13 established with-
{n the Trust Fund a seDarate account, 1o be
known as Lhv State Litigation Settlament
Account. Of tha net revenuss credited to the
Trust Fubd under section 401(b}1) for each
fiscal year, 40 percent of the amounts des-
{guatad for allceation under the settlemenc

ents shall be allocazed to this account.
Buch amoupts ahall be reduced by the addl-
tiona] estimatad Fedaral expenditures that
wiil bo |ncurrad an & remult of State expeddi-
cures under sectiop 452, which amounts ahall
pe transferred to tha miscellmbeous revelpls
of the Treasury. If. aftar 10 yeara, the estl-
matad 25-vear total amount prajectad to re-
colved in this acconnt will bo different than
amount than $196,500,000,000, than beginoing
with the oleventh year tha 40 percont ghare
will bé adjusted 43 nocosmary, to & porcont-
age not 10 excees of 50 percent snd net less
than 30 percant. to achiave that 25-yaar total
ameunt.

(2) AFPROPRIATION. —Amounts so culculated
ara harsby appropriated and avallable ontil
pxponded and sball be ayallable to Statas [or
grancs suthorized under this Act.

{3) DISTRIBUTION FORMULA.—The Becretary
of the Treasury shall consult with the Na-
tlooul Governora Association, the National
Associatlon of Attorreys General, and the
National Cenference of State Lagislators ob
& lormuia for the distribution of amounts in
the Btate Litigation Settlement Accouft
and report to the Congrem within 99 days
after the dato of enactment of this Act with
recommendations fof implementing & dis-
tribotion formula
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(4) Us: ©F FUNDS.—A BStalte may use
amounts received ondsr thin soboectlon as
the Statée deterrmines appropriate. conaistent
with the other provisions of this Act.

(5) FUNDS NOT AVAILADLE AS MEDICAID RS-
IMEUBSEMENT.—Funds in the account shali
pot boe avallable to Becrotary aa reim-
purgsemsnt of Medi dicures or con-
sidered as Medicsld overpsymeats for par-

£,

{n the trust fund & spparate sccount, to be
Kpown as the Public Health Account. TweD-
ty-two perosat of the et revennuess credited
to the trust fund under section 401(hX1) and
all the pet revenues cradited €O thé trust
fuud under section 401(b)X3) ahall be allacated
to this account.

(2) AUTHORIZATION OF APPROPRIATIONS.—
Amounts 1o tha Public Health Account shall
bo aAvaiiahle to the extent and ouly 1o tha
ampunts providsd in advanée in appropria-
tions Acts, to remain Available uatil ex-
pecded, only for the purposes ofi

{A) CBSSATION AND OTEER TREATMENTS.—O[
the total amounts gllocatad to this account,
pot leas thag 25 percent. but not more than
35 percant are to bo tsed Lo carry out sSmok-
ing cessation sctivitias under pert D of title
XIX of the Pablic Health Sarvics AcCT, &3
added by tidle II of this Act.

(B} INDIAX HEALTH SERVIGE.—Of the total
amounts allocated to this account, oot lesa
than 3 parcent. but Dot more than T perc¢ernt
are to be ueed to cyLTY out activitiss ander
soction 453,

{C} EDUCATION AND PREVENTIONQf the
total amounts aliocatad to this account, ot
lags than 50 porcept, but not more thao €5
POrCont are to ba nsed to carTy Ut

(11 conntar-advertizing asctivitle:r undse
sactioo 1987 of the Public Health Service Act
as amanded by this AcCt;

(11} smokipg prevention AcUviTies under
section T23;

(1) surveys under section 10IC of the
®uolic Healh Service Act, as added by this
Act [bub in no flocal year may the amounts
usad Lo CRITY out such sufveys be less than
10 porcent of tha amounts avxilable under
this subsaction); and
ugﬂ international sctivitiss under nectlon

(D) ENFORCEMENT.—Of the total amounts
allocatad ta this acconnt, not less than 17.5
percatit nor more than 22 5 parcent are to 0o
used o carry oot the followling:

) Food and Drug Administration activi-
ties.

(I} The Food and Drug Adminjstration
ahall recelve oot loss thal 15 percent of ths
funds provided in subpersgrapn (D) In the
rst fiscal yoar baglnning afrer the date of
spactruent of this Act, 35 percent of snch
fucds Lo *he second year begioning after the
dats of spactmont, and 50 percant of soch
fupds for each fiscal yrar beginning aftor the
date of enactment. &8 reimbursements for
the ¢oats Incurred by the Food and Drug Ad-
miaistration io implementing and enforcing
requiremnenta relRting t0 tobageo products,

(1) Na axpenditures zhall be made nnder
subpmrzgrapl (D) during any fiscal year in
which the ahngal amount appeoprintad for
the Food and Drug Administration s less
than the amonnt s0 ApTToprialed ror the
prior flscal yoar.

(i) Btate retall lcensing activizies under
sectlon 251.

(i) Antl-Smuggling activities under soc.
ticn 1141,

() HEALTH AND HEALTY-RELATED RESEARCH
ALLOCATION ACCOUNT.—

(1) IN CENERAL.— Thorv is established with-
in tha trust {fund & separate account, to be
knowp an the Health and Hoslth-Related Re-
seAch Account. Of the cet revenuas craditad

NnT N
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to the trust fund under ssction 401(bX1), 22
percent shall be allocated to this acoount.

(2) AUTHORIZATION OF APPROPRIATIONS,—
Amounts in the Aaalth and Health-Related
Reossarch Account 3bail be avallable to the
extent &8d it the amounts provided In ad-
vapce In approfriations acts, (0 remain
avallable unt!l expenoded. only for the follaw-

10g purposes;

(A} 8750.000 shall De made vallavle io fiscal
year 1995 for the study to ba conducted under
saction 1991 of ths Public Health Sarvice Act,

{H) National Jastirutes of Health Ressarch
under section 1891D of the Public Health
Service Act, as added by this Act Of the
total amounts allocsted to this account, Bot
leas than T5 percent, but not more than &
percent shall be used for thia purpose.,

(C) Conturs for Dispase Control under soc-
tion 1991C of the Public Health Service Act,
a3 added by this Act, and Agency for Health
Care Poulicy agd Research under section
1W1E of ths Public Health Barvice Act, aa
ndded by this Act. anthorized nader sectlons
2803 of that Ac¢t, a8 so sdded. Of the total
amounts aliocated to this account. not loss
than 12 percent, but Dot more than 18 per-
oont shall be usad for chis purposa.

(D) Naticoal Sclence Foucdation Research
under sectlon 454. Of the towel amounta allo-
catad to this account. not less than 1 per-
cent, but not more thal 1 parcent shall be
used [or this purposa.

(E) Cancer Clinical Triala under ssction
455, Of the total amounts allocated to this
account, $750,000.000 mhall ba uscd for tho
first 3 (iacal yeara for this purpose, -

(d) FARMERS ASSISTANCE ALLDCATION At-
COUNT .~

(1) IN GENERAL.— ‘TReére 18 establishad with.
in the twrust fand a separate account, 10 be
known a3 tho Farmers Asgaistance Account.
Of the nat revanuey crvdited to the irust
fond ander seculon 401(bY1) Ino each fiscal
year—

(A) 16 percent shall be allpcated to this ac-
gount for tho Orst 10 years aftar the date of
enactment of this Act; and

(B) 4 percant ahall be allocated to chia ac-
count for each subsequent year until thy s+
eount Yan recalvad a total of 326.500.000,000.

(2) AFPROPRIATION.—Amounts wllocated 1o
this account arv heroby appropriated and
shall b¢ avallable until expended for the pur-
poses af section 1012,

{(¢) MENICARE PRESERVATION ACCOUNT.—
There 18 established within the trust fund &
SoDArACs ACCOUBt. tO be known as the BMedi-
care Piwosrvation Account If, in any year,
the mot amounts ¢fedited to tha trust fund
for payments under secciop «22(b) are greatar
than the tet ravenoes originally estimated
ander ssction 401(b}, the amount of any such
oxcess shall e credited to the Medicars
Pressrvation Account, Beginning in the elev.
enth year beginniagy after the date af anact-
mant. of thia Act, 12 pervent of the het reve-

3 creditad o the ust fund utider seclton
ﬂl(b)(l) shall ba allocated to this account.
Funda credited to this account shall bo
tranafarred to the Medicare FHospital Inaur-
ance Trust Fond.

SEC. &5 GRANTS TO STATES.

() AMOUNTS~From the¢ amouny mads
availabls ondar section 402(s) for each facal
year, sach State shall raceive o grant on a
goartcrly basis according w o formula.

() USE OF FUNDS —

(1) UNRESTRICTED FUNDS. —A State may usa
fuands. not to exceed 50 percent of the amount
received under this section 1D o fiscal year,
for ANy activities determined appropriacte by
the Statae.

{2) RESTRICTED FUNDS.—A Gtate shall use
not leas than 50 pércent of thée AMOULnt re-
onived under this gection in a fiscal year to
carry out additional activitics or provide ad-.
dajtional services under—
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(A) the State program under the mavernal.

and child health services block grant under
utle V of the Socinl Becurity Aot (42 U.5.C.
T01 et seq.);

(B) funding for child care nnder soction 4158
of the Bocial Secarity Act, notwithatanding
subseotion (bX2) of that section;

(C) federally funded chilld welfsare and
abuge progrms under title IV-B of the So-
clal Security Act;

(D) progiams administered within thke
State undor the authority of the Gobstance
Abuse and Mantal Health Services Adminis-
tration under titla XTX part B of the Public
Health Service Act;

(E) Safe and Drug-Free Schools Program
under titla IV, part A, ol the Elementary atid
Secondary Education Act of 1865 (30 U.S.C.
7111 pt Boq. )i

{F) the Dew:ment of Education's Dwight
D. Ejgsnhowsr Professional Development
progtam noder titls II ¢of the Elementary and
SecondAry Education Act of 1966 (20 T.S6.C.
G301 et seq.); and

(G) The State Chtldren's Health Indurance
Program authorized under title XXI of the
Social Becurity Act {42 U,8.C. 1397an et 3vq.),
providad that the amount expondod on this
program does not excesd 6 Dercent of the
total amonunt of restrictad funds available to
tha State sach Nlsce] your,

(¢) NO SUBSTITUTION OF SPENDING.—
Amounts referred to in subsection (VXD shall
ba wsad to supplemesl wnd not aupplant
other Fedaral, State. or local funds provided
for aby of the programs deseribed in subpara-
graphs (A) through (G) of mubakection (BXD).
Rogtricted {unds, excopt aa provided for in
gubsection (bXIXG), shall not be used as
State matching fuonds Amtounts provided to
the State upder any of tho provisons of law
refarred Lo 1o such subparagraph shill Dot be
reducad solely as & Pesult of the awuilabilicy
of funds under this section.

(d) FEOERAL-STATE MATCH RATES.—Cur-
ront (1898) matching requitements apply to
esch progrum listed nnder subasction {b)X2),
except for the program described under sub-
aaction (bX2XB). For the program described
nhder subssction {bX2)(B), after an individ-
ual State bas expanded resources euificient
to macelve ftx full Federal amount uwnder sac.
tign 418(a)(2)XB) of tho Soclal Socurity Act
(subjact ta tha matching reqnirements o
section 418(aX2ZXC) of much Act), the Foderal
share of sxpenditurss shajl be 50 percent.

(8) MAINTENANCE OF EFFORT —To recslve
funds upfder thia subsscticn, States maust
demonstrate a mainotepance of effort. This
maintenance of effort 1s defined a8 the sum
af—-

{1} an amount equal to 95 percent of Fed-
eral fiscal year 1897 State spendipx on the
Prograns under subsectiona (bX2XB), (c). and
(d); and

{2) an amonnt &QUAl to the product of the
amount described in paragraph (1) attd—

(A) for fiacal year 1999, tho lower of—

(1) gonietal InQation as rneagured by the
congumer price index for the provieus yoar;
ot

{11) the anpusl growth in the Fedsral ap-
propristion for ths program In the previous
fisce) year: and

{R; for subsequent Nacal yesrs. the Jower
Ofe

¢{) tho cumuilative geocrnl lnflation ng
measured by the consumer price index for
the period between 1397 and the nrevious
ycar, or

(11) the cumulative growth Ino the Federnl
appropriacien for the program for the period
batwaan fiacal year 1997 and the pzevious fls-
cal your.

aT:TT

OCR /TN /0N




M W Vo hamnt ot e mw = omwmm e o=

Tn(,—z,(‘i"-— o wd ('Li" —_
A C"\-—im - QMW—T-(

'Leahy Fourth Revised lLaw Enforcement Funding
' June 8, 1998 !

The floor for the law enforcement band within the Public Health
Account will be increased from 17.5% to 21.5%. - This will produce
an extra $100 million per year. The new numbers will be
allocated as set forth below.

- FDA State LE .

Year Total % $ Grants Unreserved

1 $800m 25% $200m $300m £$300m

2 $600m 30% $180m $100m $320m

3 $700m 40% $2B80m - $100m $320m

4 $700m 40% S$280m $100m $320m

5 $700m 40% $280m $100m $320m
Total $3.5b $1.22b $700m $1.58b

These are minimum amounts for each year, and may be spent over 3
years.

Minimum amounts for FDA will be stated in percentages for each
year. Minimum amounts for state and local law enforcement grants
will be stated in dollar terms each year. The grants will be
administered by the Secretary of the Treasury, in consultation
with the Attorney General and the Secretary of HHS.

This provides an extra $100 million for FDA in the first year, ~
and $20 million less in the out years than originally requested.
Because the funds can be spent over 3 years, the result is a real
increase of $20 million above what the McCain bill provides for
FDA cver 5 years.

No minimum .amount has been specified in the McCain bill for the
federal anti-smuggling activity or for state licensing grants.

These would fall into the unreserved funds and would be subject
to appropriatiomns, just as in the McCain bill. The unreserved

funds available exceed the amounts available for these purposes
under the McCain bill after the first year.
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Record Type: Non-Record
To: Cynthia A. Rice/OPD/EQP
cc: Bruce N. Reed/OPD/EQP, Elena Kagan/OPD/EOP, Richard J. Turman/OMB/EQP

Subject: Points for "Actively Oppose™ Tobacco Amendments

Attached per your request are OMB staff points. If we decide that one pagers are necessary, then
they can be reformatted.

Forwarded by Joshua Gotbaum/OMB/EOP on 06/14/98 03:31 PM

Attached are talking points that cover most of the amendments that we identified as "actively
oppose” -- only two dealing with FDA {Ashcroft 4 and Hatch 3) are not included and we expect
these will be handled adequately by HHS.
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Ashcroft 1 (No. 2544) -- Strikes Prescribed Activities for States

Summary of Amendment: Strikes sections 452(b), 452(c) and 452(d), which
require States to spend funds from the State Litigation Settlement Account in the
following manner:

(1) 50% on unrestricted uses.

(2) 50% on restricted uses including child care, State Children's Health Insurance
Programs (CHIP), MCH Block Grant, SAMHSA activities, Safe and Drug Free
Schools and Eisenhower Education grants.

Why the Administration Opposes the Amendment: The Administration negotiated
an agreement with the National Governor's Association which established the menu
of restricted activities above. This amendment would delete this structure and
allow States to spend their funds in any manner that they choose. Given that the
Budget proposed to use tobacco receipts to support some of the restricted
activities above (e.g. child care), the Administration would prefer to direct some of
the state funds to priority areas.

It is not clear if this amendment would be adopted or even offered given that the
Senate has approved the "Kerry and others" amendment that requires States to
spend at least 50% of their restricted funds on the Child Care and Development
Block Grant.
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Bingaman 1 (No. 2525) -- Establish a Separate Veterans Compensation Account
within the Tobacco Trust Fund

Summary of Amendment: The amendment would create a separate Veterans

Compensation Account with the Tobacco Trust Fund providing funding of $10
billion over b years for veterans’ disability payments for tobacco-related illnesses.

Why the Administration opposes the amendment.

-- This amendment would authorize payments to veterans who currently are
not authorized to receive these benefits. (It reverses the recently enacted
[TEA-21] VA tobacco proposal.)

-- While the Administration strongly supports veterans compensation, these
are not traditional VA benefits.

-- There is no question that we should compensate veterans for
smoking-related illnesses that became manifest during military service.
However, awarding compensation for tobacco-related illnesses acquired after
military service -- frequently decades later -- and based solely on claims of
nicotine addiction beginning during service -- goes well beyond the purposes
of the veterans disability program.

-- While veterans were provided with discounted or free cigarettes, 64% of
veterans do not smoke currently. It seems inappropriate to compensate
those that do with a program developed for those who became disabled in
service to our nation.

--The payment of these tobacco claims threatens to put a severe strain on
the system. VA surveys project some 540,000 claims for tobacco benefits
could be filed. The time to process a claim could more than double, and the
total number of backlogged claims in the system would grow from less than
a half million (currently) to over 2 million in FY 2000, affecting all veteran
claims regardless of the cause.

--The amendment is inconsistent with the agreed to allocations of the
tobacco revenues from the trust fund.

-- This $10 billion would be in addition to the $3 billion over 5 years provided
for VA medical care by another amendment. (Note that the VA medical care
funding also was not within the Administration’s agreed to allocations of the
tobacco revenues.)
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Craig 1 (No. 2508) -- Increase Funds Available to States

Summary of Amendment: Strikes section 451 (a) that establishes the State
Litigation Settlement Account and replaces it with language that does the
following:

(1) Increases the percentage reserved for the State Litigation Settlement Account
from 40% to 62%.

(2) Requires that the 62% figure above be adjusted accordingly (beginning in year
11) if the projected 25-year total for states is different that $340.2 billion. This
projected 25-year floor in the current bill is $196.5 billion.

(3) Nullifies section 452(b) of the current bill that requires States to use 50% of
their funds on a menu of "restricted” activities {e.g. child care, CHIP). Allows
States to use their funds "as the State determines appropriate.”

Why the Administration Opposes the Amendment: By increasing funding for
States, this amendment would significantly reduce funding for other public health,
research and farmer activities that the Administration supports. It would also
nullify the requirement that States spend at least 50% of their funds on a menu of
programs that the Administration supports.
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Craig 2 (No. 2509) -- Adjustment for Indirect Federal Spending Effects and
Compensation for State Tax Losses

Summary of Amendment: The Craig amendment would add two provisions to S.
1415 to adjust for indirect Federal and State budget impacts from the industry
payments mandated by the bill. The first provision would require that net revenues
deposited in the National Tobacco Trust Fund be reduced by "the increase in direct
and indirect Federal spending as a result of this act."

The second new provision would require that State payments be increased.
Specifically, the provision requires an increase equal to the decrease in the amount
-of revenue lost by a States as a result of decreased tobacco demand.

Why the Administration opposes the amendment: The first provision would
paradoxically remove revenue from the tobacco trust fund that is necessary to
fund the direct spending in that fund for States and farm assistance. This provision
specifies that the indirect Federal spending effects include the effect on outlays of
increased COLAs resulting from the CP! impact of higher tobacco prices. Such
effects are not scored by either CBO or JCT, because they only account for one
element of the economic impacts resulting from the industry payments. Other
effects include the shift in demand to other products, consequent changes in the
prices for those products, and income shifts throughout the economy. Such effects
are beyond the capability of estimators to quantify reasonably.

The second new provision requires increased State payments to account for
reduced tobacco demand. Amounts to be received by States under section 451
have already been negotiated. These increased State payments would reduce the
amount of funding available for other priorities in the bill, including public health and
health research. The provision would also be subject to considerable variation
across States, as well as gaming by the States, since it is affected by each State's
tobacco excise tax rate. Finally, the amendment would require that the JCT make
the estimates of the two provisions. This requirement raises constitutional issues,
since it would place a legislative branch agency in the role of making executive
determinations.
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Hatch 1 (No. 2535) -- Banning a Class of Products or Nicotine

Summary of Amendment: Requires that any FDA regulation banning a class of
tobacco products or eliminating nicotine cannot go into effect until Congress first
passes a law,

Why the Administration Opposes the Amendment: The limits placed on an agency’s
ability to regulate would be a significant intrusion into Executive Branch
policymaking. Congress already has the ability under the Congressional Review Act
(CRA), as part of the Small Business Reform Act (SBREFA), to review agency
regulations and to repeal rules through expedited procedures. The amendment may
raise Constitutional concerns but the Justice Department has not yet been asked to
review this issue.
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Roth 1 (No. 2512) -- Multiple Amendments to Medicaid and State Settlement
Litigation Account

Summary of Amendment: This multi-faceted amendment does the following:

(1) Makes technical changes to the language in the current McCain bill that
establishes a mandatory smoking cessation drug benefit under Medicaid.

(2) Deletes language in the current McCain bill that would reduce the amount of
funds reserved for the State Litigation Settlement by the "estimated Federal that
will be incurred as a result of State expenditures under section 452." Section
452 amends the Medicaid statute to give States new options to enhance outreach
and enrollment of children in the Medicaid program, which could result in additional
Federal expenditures (estimated by CBO to be $400 million over 5 years).

(3) Strikes section 451(a)(3) that requires the Secretary of Treasury to consult with
various state advocacy groups and report to Congress within 90 days after
enactment with recommendations for implementing a state distribution formula.

(4) Inserts into the bill an explicit distribution formula with individual state
percentages (including territories.)

(b} Allows States to use the amounts generated by this formula "as the State
determines appropriate.” This would likely overide the 50% restricted uses
provision in section 452(h). '

(6) Establishes minimum annual amounts for Settlement States (e.g. Florida,
Minnesota, Mississippi and Texas). These States must at least get the amount that
would receive under their own individual settlements. As such, the amounts
reserved for the other non-settlement States "shall be ratably reduced” by the
excess for the 4 Settlement states.

(7) Requires HHS to waive current law provisions related to the treatment of
overpayments (i.e. provisions that allow HHS to reclaim the Federal share of State
proceeds from tobacco litigation settlements) if the State certifies that they will not
use tobacco funds from this bill or any other settlement in the Medicaid program.
This is likely an attempt to prevent States from putting up for Federal match the
proceeds from this bill or any other State settlement with the tobacco industry.
Given that State funds are fungible, it is unlikely that this provision would have
much of a budgetary impact.

(8) Strikes all of Section 452 which requires States to use 50% of their funds on a
restricted menu of programs (e.g. Child Care) and gives states new options to
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enhance outreach and enrollment of children in the Medicaid program.

Why the Administration Opposes the Amendment: The Administration would not
have serious concerns with provisions 1,3,4,6, and 7 above, but would strongly
oppose provisions b and 8 above. These provisions (5 & 8} would free States from
spending their funds on the restricted menu of activities in the current bill and
would preclude them from expanding Medicaid outreach (a policy that was included
in the President’s Budget.) The Administration would also have some concerns
with provision 2 since this would alter the State spending agreement that
DPC/OMB negotiated with the NGA.




. FAMNDSTWPD . Page 9]

Roth 4 (No. 2515) -- Privatization of Medicaid Eligibility Services

Summary of Amendment: Allows States to contract with private entities to perform
eligibility determinations for Medicaid.

Why the Administration Opposes the Amendment: -- The Administration has
strongly opposed this provision in the past when proposed in waivers by States or
by Congress during the BBA. Currently, Medicaid provide the States with the
opportunity to automate and re-engineer business processes, as well as to use
contract staff to perform a number of functions -- including the design,
development and operation of large information systems. While certain program
functions, such as computer systems, can now be contracted out to private
entities, the certification of eligibility for benefits and related operations (such as
obtaining and verifying information about income and other eligibility factors) should
remain public functions.
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Roth 5 {(No. 2516) -- Deduction for Health Insurance Costs

Summary of Amendment: Provides a deduction for health insurance costs for
individuals not eligible to participate in employer-subsidized health plans.

Why the Administration Opposes the Amendment: The Administration opposes this
provision as only 1.25% of the currently uninsured are likely to be newly covered
as a result of this provision. About half of the uninsured have incomes too low to
even pay any taxes and so would not benefit from this. In addition, this provision
may reduce the relative tax advantage of employer-sponsored health insurance
compared to individually purchased health insurance. This could erode the
incentive for employers to provide health insurance.
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Permit sting operations to ensure compliance with
State retail licensing laws

Amendment Oppose Neutral Support
Ashcroft 1 (2544) X

Strike prescribed activities for states

Ashcroft 2 (2545) X

Strike funding trigger for NIH

Ashcroft 3 (2546) X

Strike the funding trigger for CDC

Ashcroft 4 {2547) X

Strike the funding trigger for FDA

Ashcroft 5 (2548) X

Strike international tobacco control awareness

Ashcroft 6 (2549) X

Strike authorization for international programs

Ashcroft 7 (2550)

Strike the tax deductibility of tobacco company X

payments

Ashcroft 8 (2551) X

To authorize state spending against illegal drugs

Ashcroft 9 (2552) X

Increase penalties for trafficking methamphetamine

Ashcroft 10 (2553) X

Modify state law provisions regarding sale of tobacco

products to minors

Bingaman 1 (2525) X

To provide funding for a VA Compensation Account

Bond I (2531) X
Sanctions for underage possession of tobaceo

Bond 2 (2532)

Specifies $100 million of retail licensing block grant for X

States and local law enforcement agencies

Chafee 1 (2439) X
To prohibit smoking on airline flights

Conrad 1

Changes penalty for non-compliance with State retail X

and licensing laws to percentage of unrestricted state

funds

Conrad 2 X
Increases funds for counter-advertising programs to

50% of education and prevention funds

Conrad 3

Permit States to enact laws more stringent than FDA- X
related provisions of this Act

Conrad 4 X

* This list includes only some of the amendments filed,



.

GUIDE TO ACCEPTING AMENDMENTS BY UC (June 15, 1998)*

Amendment Oppose Neutral Support

Conrad 5 X
Permits follow-up inspections of certain tobacco sales
& distributions outlets

Conrad 6

Changes penalty for noncompliance with State retail X
and licensing laws to percentage of unrestricted state

funds

Conrad 7 X

Modify definition of addiction and dependence claim

Conrad 8 X
Clarifies definition of tobacco claim

Conrad 9 (2529) X
Authorizes $500 million for counter-advertising

Conrad 10 (2528) X
Changes penalty for noncompliance with State retail
and licensing laws to 40% of certain PHS Act funds

Conrad 11 (2527) X
Changes penalty for noncompliance with State retail
and licensing laws to 50% of State block grant

Craig 1 {2508) X
increase funds available to States

Craig 2 (2509) X
Limit trust fund to take account of added federal
spending and reimburse states for lost revenue

Dodd (2540) ) X
Floor for child care

Domenici 1 (2510) X
R&D tax credits

Domenici 2 (2511) X
Dedicate revenues to Medicare trust fund after fy2008

Durbin 1 (2522) X
Clarify advertising for mass transit vehicles

Durbin 2 (2521} X
substitute provisions for reductions in under-age usage

Durbin 3 (2523) X
Clarify definition of tobacco products

Durbin 4 (2524) X
clarify application to legislative branch for certain for
certain tobacco act requirements

Hatch 1 (2535) X
Banning a class of products or elimination of nicotine

Hatch 2 (2536) X
Modify provisions relating to the rule of the FDA

Hatch 3 (2537) X
Strikes pre-market review of tobacco products

* This list includes only some of the amendments filed.
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Encrease industry payments for participating
manufacturers

Amendment Oppose Neutral Support
Hatch 4 (2538) X

Strike provisions relating to reporting of substantially

equivalent products

Hatch 5 (2539) X

Clarify provisions: Requires FDA promulgation of

performance standards for tobaceco produets

Hutchison 1 (2558) X
Maintain State funding for those States that have

separate settlements w/ tebacco manufacturers

Hutchison 2 (2559) X

State opt-in with respect to receipt of funds under this

Act

Hutchison 3 (2560) X

Funds received under state settlements are not

considered as reimbursements for Medicaid

expenditures or overpayments

Hutchison 4 (2561) X
Requires that the determination of attorneys fees under

this act offset any State liability for attorney fees

Inouye 1 (2556) X
Any required asbestos payment can be taken from

Trust fund

Jeffords 1 (2567) X

Funding floor for AHCPR

Jeffords 2 (2542) X

Earmark for research activities at NIH

Jeffords 3 {2543) X
Congressional oversight for public health allocation

account activities

Kennedy 1 (2506} X

Non-tax deductibility of industry payments

Kennedy 2 (2507) X

Non-tax deductibility of industry payments: duplicate

of Kennedy | above.

Kemey | X

Only funds deposited in the tobacco trust fund may be

used for activities under the bill

Kerrey 2 X

Requires creation of tobacco scholar program

Kemey 3 (2530) X

Tobacco farmer transition provisions

Kerry -+ Others (2541) X
Floor for CCDBG

Landrieu 1 {2517) X

* This list includes only some of the amendments filed.
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Amendment Oppose Neutral Support
Landrieu 2 (2518) X

Assist individuals suffering from tobacco related

illnesses

Landrien 3 (2519) X

Factors considered in State distribution formula

Landricu 4 (2520) X
Child-care for federal employees

Lautenberg/ Smith 1 (2633) X
Local government authority relating to protection from
health hazards—ETS

Lieberman 1 (2505) X
Gives compensatory damage awards priority over
punitives within cap

Lugar | (2501) X
Treatment of payments to tobacco owners and
producers and tobaceo dependent states

Lugar 2 (2502) X
Front-loads payments to farmers

Mack 1 X
Clarifies NIH trigger

Mack 2 (2557) X
‘Treatment of state settlement not considered
reimbursements for Medicaid

McCain 1 (2554) X
Review of Survey Methodology for look back and other

concerns

Murkowski 1 (2503) X

State tobacco excise and sales taxes from Indian fribes

Murkowski 2 (2504) X
Collection of state tobacco excise and sales taxes from
Indian Tribes

Murray 1 (2526) X
Include child care providers in definition of public
facilities—ETS

Roth 1 (2512) X
Payments to States and Medicaid coverage of smoking
cessation agents

Roth 2 (2513) X
Strikes Children's health outreach

Roth 3 (2514) X
Repeal reduction in SSBG block grants for social

services

Roth 4 (2515) X

Privatization of eligibility for children under Medicaid

Roth 5 (2516) X
Deduction for health insurance costs

* This list includes only some of the amendments filed.
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Amendment Oppose Neutral Support

Shelby 1 (2533) X
Awards by arbitration panels

Shelby 2 (2534) X
Awards by arbitration panels

Snowe 1 X
Directs portion of funds from lookback surcharges to
cessation instead of entire public health account
{With proposed technical amendment, lookback funds
would be earmarked for the public health account.)

Snowe 2 X
Penalties for minors purchasing and possessing tobacco

Stevens | (2555) X
Provisions relating to funding of Indian programs

Torricelli 1 {2562) X
Investigate high rate of cancer in Dover township, NJ

Torricelli 2 (2563) X
Health care for America’s children — presumptive
outreach

Warner | (2564) X
Strikes dislocated worker provision in LEAF

Warner 2 (2565) X
Strike Title II - Reductions in underage tobacco use

Wamer 3 (2566) X
Strike International provisions: Title X1

* This list includes only some of the amendments filed.
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Reed Advartking Enforcement Amendment: End Rig Tobacco’s Efforts
to Target Children

The Reed amu’:dmmt strengthens the McCain blll's advertising restrictions
aimed at protecting children by eliminating tax deductibility for advertising
expenses {/a tobacco manufacturer vislates the tobaceo advertising
restrictions promulgated by the Food and Drug Administration. The
amendment does not apply to the restrictions in the MeCain bill’s protocol.

¢  Advertising is an important factor in youth tobacco use, and restrictions on
advertising must be part of any meeningful approach to reducing youth
smoking. The tobacco industry's history of marketing to children is well
documented. Big Tobacco should not continue tq target children, and
Congress must provide a strong enforcement mechamsm for essential
advertumg restrictions.

. Currently, taxpayers subgidizs tohacco advertising through the advertising
deduction to the tune of §2 billion a year, mors than forty times the amount
spent by the NIH on lung cancer research.

®  The amendment provides a sensible approach to enforcement. Under this
smendment, the 1obacco industry continues the beneflt of tax deducubility of
 adverising costs as long as lis advenising is not targeted (o children.

®  The Reed amendment is supported by Dr, C. Everrett Koop, The American
Lung Association, the Center for Tobacco-free Kids, the ENACT Coalitian
and others. Casponsars include: Senatars Boxer, Wyden, Kennedy,
Daschle, Durbin, Wellstone. Femstein, Bingeman and Conrad.

* TheRoedmmdmmiscmmnonal .
It passes the test for restriction on commersial speoch (Central
Hud.s'on)

’ It mirrors other declsions by Congress for funding or use of the tax
code, For example; 1) non-profit organizations can't lobby and retain
their tax status; 2) legal service attorneys can’t bring certain cases and

. accept government grants,

¢  Unbelievably, opponents havc argued both that Congress cannot restrict
tubscco advertising targeted to children and that the Congress has to fund
such advertising. Neither is true, and the Read amendment ensuras that
taxpryets are not subsidizing tobacco advertising to children,
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AMENDMENT NO. ____. Calendar No. ___
Purpose: To disallow tax deductions for advertising, pro.

motional, and marketing expensez ralating to tobacac
product use unless certain requirements are met.

IN THE 8ENATE OF THE UNITED STATES—104th Cong., 3d Sess.
8.1415

To reform and restructurs the processes by which tobaceo
products are manufectured, marketed, and distributed,
to prevent the uge of tobacco products by minors, to
redress the adverse health effarts of tobacco use, and
for other purposes.

Referreqd to the Committee on
: and ordared to be printed

Ordered to lie on the table and to be printcd
AMENDMENT intended to be proposed by Mr. REED

Viz: -

1 At the appropriate placs, inscrt the following:

2 BEC. __. DISALLOWANCE OF TAX nEbUC'rIONs FOR AD-
3 VERTIGING, PROMOTIONAL, AND MARKETING
4 EXPENSES RELATING TO TOBAGCO PRODUGT
] USE UNLESS CERTAIN ADVERTISING RE-
6 QUIREMENTS ARE MET.

7 {8} IN GENBARAL.~Part IX of subchapter B of chap-
8 ter 1 of subtitle A of the Internal Revenue Code of 1986

[
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(relating to items not deductihle) is amended by adding

at the end the following:

“8%C. 2301, DISALLOWANCE OF DEDUCTION FOR TOBACCO
ADVERTISING, PROMOTIONAL, AND MARKET.
ING EXPENSES UNLESS CEETAIN ADVERTIS-
ING REQUIREMENTS ARE MET.

“(a) In GENERAL.—No dedustion shall be allowed
under this chapter for any taxable yé.ar for expenses relat-
ing to advertising, promoting, or marketing cigars, ciga-
rettes, smokeless tobaceo, pipe tobaceo, roll-your-own to-
bb.cco, or any similar tobacso product unless the taxpayer
maintains compliance during such year with the advertis-
ing and marketing provisions of part 897 of title 21, Code
of Xedara) Regulations, that were published in the Federal

. Register on August 28, '-1996.'

“(b) GENBRAL DEFINITIONS.—For purposss of this
section, sny term used in this section which is also used
in section 5702 shall havs the same meening given such
term by section 5702.”. __

(b) CONFORMING AMENDMENT.-—The table of see-
tiona for such par": IX ig mended by adding after the

item relating to section 280H the following:

"Be¢. 2801, Dissllowsnos of dedaction for tobacco advertias
ing, premeotionsl, and markatlng expanses unlesa
cartaln advartising requiraments are met.”

B66T-ST-NMI
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1 (¢) EFPECTIVE DATE.~The amendments made by

2 this saction shall apply to taxable yeans beginning after
3 December 31, 1998,
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1. Proposed Section 3801 would raise substantial constitutional concerns under the
. First Amendment. Under the unconstitutional conditions doctrine, & provision that prohibited
manufacturers from deducting the expenses of Iawful tobacco-related advertising but
permitted Lhem to deduct the expenses for all other types of lawful advertising would be
subject to substantial constwtional challenge as an impermissible, content-based burden on
truthful nonmisleading commercial speech. Section 3801 is similarly problematic.

The provision would permijt a manufacturer to continue to deduct the expenses of
lawful advertising even though individual advertisements violated federal law, unless the
advertising concerned tobacco products. In the case of tobacco advertising alone, a violation
of federal law would preclude the manufacturer from deducting the cxpenses of concededly
lawful tobacco advertisiog. For this reason, section 3801 would be subject to substantlal
constitutional challenge as an impenissible governmental burden on truthful, nonmisleading
tobacco advertising because it treats lawful tobacco advertising less favorably than lawful
advertising about other products. That is particularly true because the "penalty” on a
manufacturer would be imposed even for a sipgle, relatively minor violation.

2. Proposed Section 3801 could be modifisd to ensure that it would survive
constitutional challenge. 1t could provide that a taxpayer shall be prohibited from deducting
the expenses for any tobacco advertisements that themselves violate federal law. This change
would ensure that section 3801 could not be challenged as a burden on constitutionally
protected commercial speech as it would merely constitute an additional penalty on unlawful
advertising.
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Kerrey Tobaceo Scholars Amendment

. Instructs NIH to designate NIH-funded researchers to serve as Tobacco Scholars.
*  Each State would be assigned a Tobscca Scholar,
. Tobacco Schalars would be responsible for sharing the results of their tobacco-relatad

fesearch, and research by other sciendsts, with the general public and the medical
cormunity within each State through community-based activities, These educational
efforts would focus on research conclusions and;Ehci\r\\ implications for public health.

. These commuaity-based actvities can include ubﬁc,stpms, educational programs, public
Service announcements, advertising, relevision broadeasts and other strategies developed
by the Tobacen Scholar and the Stage, '

' The cost of these community-based acrivities would be included withio the NTH ullocation
from the Health and Health-Related Research Allocatdon Account.
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[ the tobacco scholars assigned to States in accord-

s

dce with parsgraph (2),
“(2) TORACCO SUHOLARS,—The Director offthe

Natibnal Institutes of Health shall—
“(A) designate individuale to se% as to-
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health-related implications of the conclusions of

such research through mesns such as publie fo-

rums, public service announcements, advertige-

ments, and television broadeasts,
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AMENDMENT NO. Calendar No.
Purpose: To limit attorneys’ fees.

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.

AMENDMENT N? 2421

To reform and restruc B ﬂ;;/ PO LO TA ured, marketed,
and distributec > ress the adverse

health effects  Bil/Res: No..7% ./% e tred. /gl}.‘»h Afee
THIE LT .. Ao D0 ] SIS

\5? Page(s)

AMENDMENT intended to be proposed by Mr. FAIRCLOTH  ( fen
hmu\-F, Me. Sessions, aud Mr. Mclonnel )

GPO: 1906 25-221 (mac) .

At the appropriate place, insert the following:
SEC.___. LIMIT ON ATTORNEYS’ FEES.
(a) FEE ARRANGEMENTS.—Subsection (f) shall apply to attorneys’ fees provided for or

in connection with an action of the type described in such subsection under any—
(1) court order; .
(2) settlement agreement;
(3) contingency fee arrangement;
(4) arbitration procedure;
(5) alternative dispute resolution procedure (including mediation);
(6) retainer agreements; or
(7) other arrangement providing for the payment of attorneys’ fees.
(b) REQUIREMENTS.—No award of attorneys’ fees under any action to which this Act
applies shall be made under this Act until the attorneys involved have—
(1) provided to the Congress a detailed time accounting with respect to the work

performed in relation to the legal action involved; and
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(2) made public disclosure of the time accounting under paragraph (1) and any fee

arrangements entered into, or fee arrangements made, with respect to the legal action

involved.

(c) ApPLICATION.—This section shall apply to fees paid or to be paid to attorneys under

any arrangement described in subsection (a)—

(1) who acted on behalf of a State or political subdivision of a State in connection
with any past litigation of an action maintained by a State against one or more tobécco
compém'es to recover tobacco-related medicaid expenditures;

(2) who acted on behalf of a State or political subdivision of a State in connection
with ﬁny future litigation of an action maintained by a State against one or more tobacco
companies to recover tobacco-related medicaid expenditures;

_ (3) who act at some future time on behalf of a State or political subdivision of a
State in connection with any past litigation of an action maintained by a State against one
or more tobacco companies to recover tobacco-related medicaid expenditures;

(4) who act at some future time on behalf of a State or political subdivision of a
State in connection with any future litigation of an action maintained by a State against
one or more tobacco companies to recover tobacco-related medicaid expenditures;

(5) who acted on behalf of a plaintiff class in civil actions to which this Act
applies that are brought against participating or nonparticipating tobacco manufacturers;

(6) who act at some future time on behalf of a .plaintiff class in civil actions to
which this Act applies that are brought against participating or nonparticipating tobacco
manufacturers;

(7) who acted on behalf of a plaintiff in civil actions to which this Act applies that
are brought against participating or nonparticipating tobacco manufacturers;

(8) who act at some future time on behalf of a plaintiff in civil actions to which
this Act applies that are brought against participating or nonparticipating tobacco
manufacturers;

(9) who expended efforts that in whole or in part resulted in or created a model
for programs in this Act;

(10) who acted on behalf of a defendant in any of the matters set forth in
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paragraphs (1) through (9) of this subsection; or
(11) who act at some future time on behalf of a defendant in any of the matters
set forth in paragraphs (1) through (9) of this subsection.
(d) REPORT.—

(1) Each attorney whose fees for services already rendered are subject to subsection

(a) shaﬂ, within 60 days of the date of the enactment of this Act, submit to Committees

on the Judiciary of the House of Representatives and the Senate a comprehensive record

of the time and expenses for which the fees are to be paid. Such record shali be subject
to section 1001(a) of title 18, United States Code.

(2) Each attorney whose fees for services rendered in the future are subject to
subsection (a) shall, within 60 days of the completion of the attorney’s sérvices, submit

to Committees on the Judiciary of the House of Representatives and the Senate a

corhprehensive record of the time and expenses for which the fees are to be paid. Such

record shall be subject to section 1001(a) of title 18, United States Code.

(e) SEVERABILITY.—If any provision of this section or the application of such provision
to any person or circumnstance is held to be unconstitutional, the remainder of this section and the
application of the provisions of such to any person or circumstance shall not be affected thereby.

(f) GENERAL LIMITATION. —Notwithstanding any other provision of law, for each hour spent
productively and at risk, separate from the reimbursement of actual out-of-pocket expenses as
approved by the court in such action, any attormeys’ fees or expensés paid to attorneys for matters

Yo
described in subsection (c¢) shall not exceed 488 per hour.
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AMENDMENT NO. " (Calendar No.

Purpose: To modify provisions relating to industry payments.

IN THE ) . Sess.

AMENDMENT N¢ 2422

By. ’ 2 = ,&:ﬂmm

To refc Bin/Res. No.. 22 Modh oot LowmiFEee  aceo
PR Smbstrtute Yo Ssuws Vel

to s, to
red and
for S Page(s)

QPO; 1996 35821 {mac)

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by Mr. KENNEDY (for
himself a#¢ Mr. LAUTENBERG] ¢ Comrap & Gr-acuﬁw)

Viz:

[am—y

Beginning in section 402, strike subsection (b) and
all that follows through section 403(2) and insert the fol-
lowing: -

(b) ANNUAL PAvYMENTS.—Each calendar year begin-
ning after the required payment date undEr subsection
(a)(3) the partiéipating tobacco product manufacturers
shall make total payments into the Fund for each calendar

year 1n the following applicable base amounts, subject to

v 00 ~ O L W N

adjustment as provided in paragraph (4} and section 403:
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23

24

25

S.L.C.
2

(1) For year 1—$14,400,000,000;

(2) For year 2, an amount equal to the product
of $1.00 and the total number of units of tobaceco
products that were sold in the United States in the
previous year.

(3) For year 3, an amount equal to the product
of $1.50 and the total number of units of tobacco
products that were sold in the United States in the
previous year. ‘ :

(4) For year 4, and each subsequent year, an
amount equal to the amount paid in the prior year,
multiplied by a ratio in which the numerator is the
number of units of tobacco products sold in ﬁhe prior

year and the denominator is the number of units of

~ tobacco products sold in the year before the prior

year, adjusted in accordance with section 403.
(¢) PAYMENT SCHEDULE; RECONCILIATION . —

(1) ESTIMATED PAYMENTS.—Deposits toward
the annual payment liability for each calendar year
under subsection (d)(2) shall be made in 3 equal n-
stallments due on March 1st, on June 1st, and on
August 1st of each year. Each installrr-ltent shall be
equal to one-third of the estimated annual payment
liability for that calendar year. Deposits of install-

ments paid after the due date shall acerue interest
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at the prime rate plus 10 percent per annum, -as
published in the Wall Street Journal on the latest
publication date on or before the payment déte.

(2) RECONCILIATION.—If the liability for a cal-
endar year under subsection (d)(2) exceeds the de-
posits made during that calendar year, the manufae-
turer shall pay the unpaid liability on March 1st of
the succeeding calendar year, along with the first de-
posit for that succeeding year. If the deposits during
a calendar vear exceed the liability for the calendark
year under subsection (d)(2), the manufacturer shall
subtract the amount of the excess deposits from its
deposit on March 1st of the succeeding calendar
year.

(d) APPORTIONMENT OF ANNUAL PAYMENT —

(1) IN GENERAL.—Each tobacco product manu-
facturer is liable for its share of the applicable base
amount payment due each year under subsection
(b). The annual payment' is the obligation and re-
sponsibility of only those tobacco product manufac-
turers and their affiliates that directly sell tobacco
products in the domestic market to wholesalers, re-
tailers, or consumers, their successors and assigns,

and any subsequent fraudulent transferee {but only
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to the extent of the interest or obligation fraudu-
lently transferred).

(2) DETERMINATION OF AMOUNT OF PAYMENT
DUE.—Each tobacco product manufacturer is liable
for its share of each installment in proportion to its
share of tobacco products sold in the domestic mar-
ket for the calendar year. One month after the end
of the calendar year, the Secretary shall make a
final determination of each tobacco product manu-
facturer’s applicable base amount payment obliga-
tion.

(3) CALCULATION OF TOBACCO PRODUCT MAN-
UFACTURER'S SHARE OF ANNUAL PAYMENT.—The
share of the annual payment apportioned to a to-
bacco product manufacturer shall be equal to that
manufacturer’s share of adjusted units, taking into
account the manufacturer’s total production of such
units sold iﬁ the domestic market. A tobacco product
manufacturer’s share of adjusted units shall be de-
termined as follows:

(A) UNITS.—A tobaceo product manufac-
turer’s number of units shall be defermined by
counting each—

(1) pack of 20 cigarettes as 1 adjusted

unit;
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1 (ii) 1.2 ounces of moist snuff as 0.75
2 adjusted unit; and
3 (i11) 3 ounces of other smokeless to-
4 baceo product as 0.35 adjusted units.
5 (B) DETERMINATION OF ADJUSTED
6 UNITS.—Except as provided in subparagraph
7 (C), a smokeless tobacco product manufactur-
8 er’'s number of adjusted units shall be deter-
9 mined under the following table:
For units: . Each unit shall be treated as:
Not exceeding 150 million 70% of a unit
Exceeding 150 million 100% of a unit
10 (C) ADJUSTED UNITS DETERMINED ON
11 TOTAL DOMESTIC PRODUCTION.—For purposes
12 _ of determining a manufacturer’s number of ad-
13 justed units under subparagraph (B), a manu-
14 facturer’s total producfion of units, whether in-
15 tended for domestic consumption or export,
16 shall be taken into account.
17 (D) SPECIAL RULE FOR LARGE MANUFAC-
18 TURERS.—If a tobacco product manufacturer
19 has more than 200 million units urdder subpara-
20 eraph (4A), then that manufacturer’s number of
2] adjusted units shall be equal to the total num-
22 ber of units, and not determined under sub-
23 paragraph (B).
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(E) SMOKELESS EQUIVALENCY STUDY.—

Not later than January 1, 2003, the Secretary

shall submit to the Congress a report detailing

the extent to which youths are substitating
smokeless tobacco products for cigarettes. If the

Secretary determines that significant substi-

tution is oceurring, the Secretary shall include

in the report recommendations to address sub-
stitution, including consideration of modifica-

tion of the provisions of subparagraph (A).

(e) CoMPUTATIONS.—The determinations required
by subsection (d) shall be made and certified by the Sec-
retary of Treasury. The parties shall promptly provide the
Treasury Department with information sufﬁcient for it to
make such determinations.

(f) NONAPPLICATION TO CERTAIN MANUFACTUR-
ERS.—

(1) EXEMPTION .—A manufacturer deseribed in
paragraph (3) is exempt from the payments required
by subsection (b).

(2) LiMdrrtaTion.—Paragraph (1) applies only
to assessments on cigarettes to the extent that those
cigarettes constitute less than 3 percent of all ciga-
rettes manufactured and distributed to consumers in

any calendar year.
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1 (3) TOBACCO PRODUCT MANUFACTURERS TO
2 WHICH SUBSECTION APPLIES.—A tobacco product
3 manufacturer is described in this paragraph if 1t—
4 (A) resolved tobacco-related civil actions
b! with more than 25 States before January 1,
6 1998, through written settlement agreements
7 signed by the attorneys general (or the equiva-
8 lent chief legal officer if there is no office of at-
9 torney general) of those States; and

10 ' (B) provides to all other States, not later
- 11 than December 31, 1998, the opportunity to
12 enter into written settlement agreements that—
13 (i) are substantially similar to the
14 agreements entered into with those 25
15 States; and
16 | (i) provide the other States with an-
17 nual payment terms that are equivalent to
18 the most favorable annual payment terms
19 of its written settlement agreements with
20 those 25 States.

21 SEC. 403. ADJUSTMENTS.
22 The applicable base amount under section 402(b) for
23 a given calendar vear shall be adjusted as follows in deter-

24 mining the annual payment for that year:
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o fouctt
(1) IN GENERAL.—Beginning with the -sweth-

calendar year after the date of enactment of this
Act, the adjusted applicable base amount under sec-
tion 402(b)(4) is the amount of the annual payment
made for the preceding year ineréased by the greater

of 3 percent or the annual increase in the CPI, ad-

(2) CPL—For purposes of subparagraph (A),

the CPI for any calendar year is the average of the

Consumer Price Index for all-urban consumers pub-

~ lished by the Department of Labor.

(3) ROUNDING.—If any increase determined
under subparagraph (A) is not a multiple of $1,000,
the increase shall be rounded to the nearest multiple

of $1,000.
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AMENDMENT NO. Calendar No. __

Purpose: To strike provisions relating to consumer taxes.

IN TH - GdiGess.
x AMENDMENT N¢ 2427 %0Ses
By L : é /72,/8//&7‘ ".S!
To reform and re  BilVRes. No.... 22 /{/ AL V MJ 7 na;uﬁ;ctured,
marketed, & . by minors, to
redress th // =4 ¢’2‘; poses.

GPO; 1996 X5-821 (mac)

Referr= { 1' & Page( L

Order - .lie on the table and to be printed

AMENDMENT intended to be proposed by Mr. ASHCROFT to the amendment (No. 2422)
proposed by Mr. Kennedy

Viz:
In lieu of the language proposed to be inserted insert the following:

“CERTAIN PROVISIONS RELATING TO AMOUNTS IN TRUST FUND NULL AND
VOID.--

Notwithstanding any other provision of law, the following provisions of this Act
shall be null and void and not given effect:

(1) Paragraphs (1) and (2) of Section 401(b);

(2) Section 402(a); and

(3) Sections 404 through 406.”.

/ 5 /‘7 9)/FIED
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AMENDMENT NO. Calendar No.

Purpose: To make a technical correction with respect to
noncomplianee with State retail and licensing laws.

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.
S.1415

To reform and restructure the processes by which tobaceco
products are manufactured, marketed, and distributed,
to prevent the use of tobaceo products by minors, to
redress the adverse health effects of tobacco use, and
for other purposes. '

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by
Viz:
1 On page 125, lines 7 and 8, strike ‘“‘this subtitle’” and

2 insert “section 452(b)(1)".
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AMENDMENT NO. Calendar No.

Purpose: To provide funds for counter-advertising programs.
IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.

S.1415

To reform and restructure the processes by which tobaceo
products are manufactured, marketed, and distributed,
to prevent the use of tobacco products by minors, to
redress the adverse health effects of tobacco use, and
for other purposes.

Referred to the- Committee on
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by

Viz:
: liues

1 On page 195, betweenies 17 and 18, insert the fol-
2 lowing flush seﬁtencé:ﬂ

3 “Not less than 50 percent of the amounts made
4 avallable under this subparagraph shall be used
5 to carry out counter-advertising activities under
6 clause (1).”.
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AMENDMENT NO., Calendar No.

Purpose: To permit States to enact laws that are not less
stringent than the FDA-related provisions of this Act.

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.

S.1415

To reform and restructure the processes by which tobacco
products are manufactured, marketed, and distributed,
to prevent the use of tobacco products by minors, to
redress the adverse health effects of tobacco use, and
for other purposes.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by

Viz: ‘
1 On page 18, line 19, insert “and not less stringent

2 than” after “addition to”.
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AMENDMENT NO. Calendar No.

Purpose: To permit sting operations to ensure compliance
with State retail licensing laws.

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.
S.1415

To reform and restructure the processes by which tobacco
products are manufactured, marketed, and distributed,
to prevent the use of tobacco products by minors, to
redress the adverse health effects of tobacco use, and
for other purposes.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT mmtended to be proposed by

Viz: .
1 On page 121, between lines 13 and 14, insert the fol-
2 lowing:
3 (IV) STING OPERATIONS PER-
4 NIITTED.—NOMthétandjng subclause
5 (I1I), an mdividnal shall be permitted
6 as part of a compliance check to pur-
7 chase, attempt to purchase, or possess
8 tobaceco products solely for the pur-
9 pose of ensuring compliance with the
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AMENDMENT NO. Calendar No.

Purpose: To require the conduct of follow-up inspections of
certain tobacco product sales and distribution outlets.

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.

S.1415

To reform and restructure the processes by which tobaceo
products are manufactured, marketed, and distributed,
to prevent the use of tobacco products by minors, to
redress the adverse health effects of tobacco use, and
for other purposes.

Referred to the Committee on .
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by

Viz:
1 On page 122; line 12, insert before the semicolon the
2 following: *, and conduct follow-up inspections of sales or
3 distribution outlets that are found to be in wiolation of

4 such law’.

DN
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AMENDMENT NO. Calendar No.

Purpose: To make a technical correction with respect to
noncompliance with State retail and licensing laws.

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.
S.1415

To reform and restructure the processes by which tobacco
products are manufactured, marketed, and distributed,
to prevent the use of tobacco vproducts by minors, to
redress the adverse health effects of tobaecco use, and
for other purposes.

Referred to the Committee on
' and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by

Viz:
1 On page 124, line 9, strike “this subtitle” and insert
2 “section 452(b)(1)".
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AMENDMENT NO. Calendar No.

Purpose: To modify the definition of addiction claim and
dependence claim.

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.
S. 1415

To reform and restructure the processes by which tobacco
products are manufactured, marketed, and distributed,
to prevent the use of tobacco products by minors, to
redress the adverse health effects of tobacco use, and
for other purposes.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by

Viz:

1 On page 443, line 13, strike ‘“‘seeks a” and insert

2 “seeks only a publicly available”.
A
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AMENDMENT NO. Calendar No.

Purpose: To clarfy the definition of tobaceo claim.
IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.

S.1415

To reform and restructure the processes by which tobacco
products are manufactured, marketed, and distributed,
to prevent the use of tobacco products by minors, to
redress the adverse health effects of tobaceco use, and
for other purposes.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed- by
Viz:
1 On page 228, line 19, insert after the period the fol-

lowing: “Such term shall not include any civil action

brought by a Federal, State, local, or tribal government

seeking civil penalties for violations of anti-fraud, anti-
—luZatlons s I/_\:-,W_,

trust, environmental health, other consumer laws that re-

late to tobacco and health, advertising and marketing re-

strictions, Ingredient disclosure requirements, youth ac-

.cess restrictions, protections from environmental tobacco

O 00 =) v bn s W™D

smoke, or other tobacco control laws.”.
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- AMENDMENT NO. Cateridar No.

Purpose: To provide that only funds deposited in the Na-
tional Tobacco Trust Fund may be used to fund the
programs and activities authorized under the bill.

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.

S.1415

To reform and restructure the processes by which tobacco
products are manufactured, marketed, and distributed,
to prevent the use of tobaceco products by minors, to
redress the adverse health effects of tobacco use, and
for other purposes.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed
AMENDMENT intended to be proposed by Mr. KERREY
“J'iz:

1 At the end of subtitle C of title XI add the following:
SEC. ___. LIMITATION ON FUNDING OF PROGRAMS AND
| ACTIVITIES. |

Notwithstanding any other provision of law, only
amounts deposited into the National Tobaceco Trust Fund

may used to fund the programs and activities authorized

-~ Oy b R W N

under this Act.
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AMENDMENT NO. Calendar No.

Purpose: To provide that States shall use a portion of their
restricted settlement funds to support community-based
activities of tobacco scholars.

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.

S.1415

To reform and restructure the processes by which tobacco
products are manufactured, marketed, and distributed,
to prevent the use of tobaceco products by minors, to
redress the adverse health effects of tobacco use, and
for other purposes.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed
J-‘XNEE}NDMZEN’I‘ intended to be proposed by Mr. KERREY
Viz:

1 Section 1991D of the Public Health Service Act, as
added by section 221, is amended by inserting after sub-
section (g) the Afollowing: | |

“(1) COMMUNITY-BASED ACTIVITIES OF TOBACCO

SCHOLARS.—

to the National Institutes of Health unc_ler this see-

2

3

4

5

6 “(1) In GENERAL.—Of the sums made available
7

8 tion, the Director shall make available a portion of
9

such sums to support the community-based activities
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1 of the tobacco scholars assigned to States in accord-
2 ance with paragraph (2).
3 “(2) TOBACCO SCHOLARS.—The Director of the
4 National Institutes of Health shall—
5 “(A) designate individuals to serve as to-
6 baceo scholars from among individuals who re-
7 ceive funding through the National Institutes of
3 Health for tobacco-related research; and
9 “(B) assign a tobacco scholar‘ to each
10 State.
11 “(3) COMMUNITY-BASED ACTIVITIES.—For pur-
12 poses of paragraph (1), the term ‘community-based
13 _ activities’ ineludes—
14 “{A) public forums for sharing research by
15 tobaeco scholars and other tobacco-related re-
16 search with the medical community within
17 States; and
18 “(B) dissemination of information to the
19 public on tobaceo-related research and the
20 health-related implications of the conclusions of
21 such research through means such as public fo-
22 rums, public service announcements, advertise-
| 23 ments, and teleﬁsion broadcasts. |



Kerrey Tobacco Scholars Amendment

[nstructs NIH to designate NIH-funded researchers to serve as Tobacco Scholars.
* Each State would be assigned a Tobacco Scholar.

Tobacco Scholars would be responsible for sharing the results of their tobacco-related
research, and research by other scientists, with the general public and the medical
community within each State through community-based activities. These educational
efforts would focus on research conclusions and their implications for public heaith.

These community-based activities can include public forums, educational programs, public
service announcements, advertising, television broadcasts and other strategies developed
by the Tobacco Scholar and the State.

The cost of these community-based activities would be included within the NIH allocation
from the Health and Health-Related Research Allocation Account.



On page 215, line 21, insert “A local government within a State shall have the authority to
promulgate or enforce a law that provides additional protection from health hazards from
environmental tobacco smoke to the protection provided under this title or, in the case of a local
government situated in a State that has opted out of this title pursuant to section 507, provided

under the law of such State.”
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"AMENDMENT NO. Calendar No.

Purpose: To prohibit smoking on scheduled airline flights.
IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.

S.1415

To reform and restructure the processes by which tobacco
products are manufactured, marketed, and distributed,
to prevent the use of tobacco products by minors, to

redress the adverse health effects of tobacco use, and
for other purposes.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by

Viz:
1 On page 216, between lines 18 and 19, insert the fol-
lowing:
SEC. 508. PROHIBITIONS AGAINST SMOKING ON SCHED-

2

3

4 ULED FLIGHTS.

5 (a) IN GENERAL.—Section 41706 of title 49, United
6

States Code, is amended to read as follows:
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“§41706. Prohibitions against smoking on scheduled

flights

“(a) SMOKING PROHBIBITION IN INTRASTATE AND
INTERSTATE AIR TRANSPORTATION.—AnN individual may
not smoke in an aireraft on a scheduled airline flight seg-
ment in interstate air transportation or intrastate air
transportation.

“(b) SMOKING PROHIBITION IN FOREIGN AIR
TRANSPORTATION.—The Secretary of Transportation
shall require all air carriers and foreign air carriers to pro-
hibit, on and after the 120th day following the date of
the enactment of this section, smoking in any aircraft on
a scheduled airline flight segment within the United States
or between a place in the United States and a place out-
side the United States.

“(e¢) LIMITATION ON APPLICABILITY.—With respect
to an aircraft operated by a foreign air carrier, the smok-
ing prohibitions contained in subsections (a) and (b) shall
apply only to the passenger cabin and lavatory of the air-
craft. |

“(d) Recunarions.—The Secrctary shall preseribe
regulations necessary to carry out this section.”.

(b) ErrecrTivi DATE.—The amendment made by
subsection (a) shall take effect on the 60th day following

the date of the enactment of this Act.
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AMENDMENT NO. Calendar No.

Purpose: To clarify provisions relating to advertising on mass
transit vehicles.

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.

S. 1415

To reform and restructure the processes by which tobaeco
products are manufactured, marketed, and distributed,
to prevent the use of tobacco products by minors, to
redress the adverse health effects of tobacco use, and
for other purposes.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed
AMENDMENT intended to be proposed by Mr. DURBIN
Viz:
1 In section 1404(a)(1)}(B), strike “on mass transit ve-
2 hicles” and insert “on or in mass trausit vehicles and sys-

3 tems’.
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FACSIMILE TRANSMISSION RECORD

May 19, 1998

3 NUMBER OF PAGES (including coversheet)

TO: ance na

Facsimile No. 202-228-0326 Voice No.

FROM: Patrici edin ciate Chief Couns

Facsimile No. 301-4R0-2255 Vaice No. _301-827-1153

RE: Title I, Section 301(b) of Manager’s Amendment

The amendment to the Federal Cigarette Labeling and Advertising Act discussed Sunday was to ensure
that restrictions on advertising enacted under State law are not preempted. The amendment in the
Manager’s amendment goes further than that and could affect tort law significantly (i.e., Cipollone).
The error was mine and I should have caught it before 7:00 last mght. A substinute is attached. [ have
discussed this extensively with DOY and Tom Perrelli, and they concur with the substitute amendment,
This substitute should have no or a very minimal effect on tort law. Please call me to discuss this
further if you have concerns. My direct line is above, and my pager number is (301) 303-0424 (just

enter the number I should call).

NDTE: If you do not receive a legible document, ar do not receive all of the pages, please telephone us immediately
at the voice number ahove.

THIS DOCUMENT IS INTENDED ONLY FOR THE USE OF THE PARTY TO WHOM IT IS ADDRESSED AND
MAY CONTAIN INFORMATION THAT IS PRIVILEGED, CONFIDENTIAL, AND PROTECTED FRDM
DISCLOSURE UNDER APPLICABLE LAW. If you are not the addressee, or a person authorized to deliver the
document to the addresses, you are hereby notified that any review, disclosure, dissemination, copying, or other
action hased on the content of this communication is not authorized, |f you have received this document in errar,
pleass immediately notify us by telephone and retum it to us at the above address by mail. Thank you.
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Manager’s Amendment, Section 301(b) Currently provides:
Repeal of Prohibition on State Restriction.—Section 5 of the Federal Cigarette Labeling and
Advertising Act (15 U.S.C. 1334) is amended—

(1) by striking “(a) Additional statements.—" in subsectmn (a); and

(2) by swriking subsection (b).

REPLACEMENT AMENDMENT to Manager’s Amendment, Section 301(b)--

Modification of Prohibition on State Adveryising Restrictions—Section 5(b) of the Federal
Cigarette Labeling and Advertising Act (15 U.S.C. 1334(b)) is amended by adding at the end the
following—

“This provision shall not prevent any State or locality from affirmatively enacting restrictions

based on smoking and health on the adventising and promotion of such cigarettes.”
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As amended, 15 USC 1334, section 5 of the Federal Cigarette Labeling and Advertising Act,

would read as follow (new language to existing law is in bold)--

FCLAA Sec. 5 [15 USC 1334]

(2) No staternent relating to smoking and health, other than the statement required by section 4 of
this Act, shall be required on any cigarette package.

(b) Not requirement or prohibition based on smoking and health shall be imposed under State
law with respect to the advertising or promotion of any cigarettes the packages of which are
labeled in conformity with the provisions of this Act. This provision shall not prevent any Slate

or locality from affirmatively enacting restrictions based on smoking and health on the

advertising and promotion of such cigarettes.

—— LT T ——
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AMENDMENT NO. Calendar No.

Purpose: To authorize additional entities to determine pre-
sumptive eligibility for children under the medicaid pro-
gram.

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.

S. 1415

To reform and restructure the processes by which tobacco
products are manufactured, marketed, and distributed,
to prevent the use of tobaceco products by minors, to
redress the adverse health effects of tobacco use, and
for other purposes.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by

On page%le 22, insert “(including an elementary

school or secondary school, as such terms are defined in

Viz:

[u——

section 14101 of the E]ementary and Secondary Edu-
cation Act of 1965 (20 U.S.C. 8801), and an elementary

or secondary school operated or supported by the Burean

[0 U O VS N |

of Indian Affairs),”” after “school,”.
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1 “(3) annually recommend to Congress the alla:

2
3
4
5
6

cation of anti-tobacco research funds among the na-
tional research institutes; and

““(4) establish a clearinghouse for information
about tobacco-related research conducted by govern-

ental and non-governmental bodies.

“(f) TRIGGER.—No expenditure shall be made under
subsection (a) during any fiscal year in which the annual
amount appropriated for the National Institutes of Health

399 ey fw

'_‘/'10 is less than the amount so appropriated for the prior fiscal .~~~

%' wf’ar; exverosive of gew&v-rfovﬁms Brom W 0bacco visevve fond 2

fund., ﬁ
5,- 12 “(g) REPORT.—The Dir ?of the NIH shall every
(O\ | 13 2 years prepare and submit to the Congress a report
14 —— research activities, including funding levels, for

15 research made available under subsection (c).

16 (b) MEDICAID COVERAGE OF OUTPATIENT SMOKING
17 CESSATION AGENTS.—Paragraph (2) of section 1927(d)
18 of the Public Health Service Act (42 U.S8.C. 1396r-8(d))

19 is amended—

- 20 (1) by striking subparagraph (E) and redesig-
21 nating subparagraphs (F') through (J) as subpara-
22 graphs (E) through (I); and ~
23 (2) by striking “drugs.” in subparagraph (F),
24 as redesignated,‘ and inserting ‘‘drugs, except agents,

S. 1415 Amdt

312 pm)
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“SEC. 1921C. RESEARCH ACTIVITIES OF THE CENTERS FOR
DISEASE CONTROL AND PREVENTION.
“{a) DUTiEs.—The Director of the Ceuters tor Dis-
ease Control and Prevention shall, from amounts provided
under section 431(c Eme—aﬁea review E{‘]the study of the

A
Instltute of Medicine A CAITY out tobacco-related surveil-

and cenduct preve

lance and epidemiclogic studies and developA@-be@ eon-
troiémi_p:m-ea-ae%stratemegx 'atn’fi‘?‘:’L tbaceo

“(b)  YouTH SURVEILLANCE S\'STE.\iH.—From
amounts provided under section 4351(b), the Director of
the Centers for Disease Control and Prevention shall pro-
vide for the use of vouth surveillance systems to monitor
the use of all tobacco products by individuals under the
age of 18, including brands-used to enable determinations
to be made of company-specific youth market share.

“SEC. 1991D. RESEARCH ACTIVITIES OF THE NATIONAL IN-
STITUTES OF HEALTH.

“(a) FUNDING.~—There are authorized to be appro-
priated, from amounts in the National Tobacco Settlement
Trust Fund established by section 401 of the National To-
bacco Policy and Youth Smoking Reduetion Act, other
than from amounts in the State Litigation Settlement Ac-
count, to carry out this section $2,500,000,000 for each
of the fiscal vears 1999 through 2008.

“(b) ENXPENDITURE OF FUNDs.—The Director of the

National Institutes of Health shall provide funds to con-

S. 1415 Amdt

May 18, 1998 (312 z.m.}
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Teenage Health Preservation Act
By Senator Domenici and Gramm

$S BILLTION ANTI-SMOKING, ANTI-DRUG ADVERTISING CAMPAIGN.
Establish a S-member commission, whose members would be nominated by the President
and confinmed by the Senate. The Commission would be responsible for developing and
presenting to Congress & comprehensive anti-drug and anti-smoking advertising campaign
aimed at teenagers. The campaign would be funded at a level of $5 billion over 5 years
from the National Teenage Health Security Trust Fund.

ANTI-SMOKING AND ANTI-DRUG PROVISIONS AND PENALTIES.
Incorporate the proposals of Senators Coverdell and Craig to increase by 50% the drug
interdiction budgets of the Customs Service, the Coast Guard, and the Department of
Defense for activities along the U.S.-Mexico border and in the Caribbean region. Double
the number of border patrol agents to achieve a level of 15,000 positions over the next
five years, and increase by 25% the law enforcement budgets of the Drug Enforcement
Administration and the FBI.

Adopt McCain anti-smuggling language which directs Treasury to require the placement
of a unique serial number on each pack of cigarettes to assist in determining the location
and date of production.

Include language previously adopied by the Senate which imposes penalties of not less
. than 10 years imprisonment for any adult who sells drugs to a minor; life imprisonment
for a second offense. .

.

Establish a federal penalty of not less than 20 years imprisonment for any person
convicted of smuggling illegal drugs into the United States; life imprisonment upon
conviction for a second offense. :

Impose a fine of up to $100,000 and term of imprisonment up to 5 years for smuggling
cigarettes into the U.S. Those who knowingly sell smuggled cigarettes to teenagers will
face up to 1 year in prison and up to a $10,000 fine. Suspend federal student loan
eligibility for teemagers who use illegal drugs or purchase cigarettes. The penalty for drug
convictions will be a 1-year suspenslon of eligibility for federal student loans and a
permanent loss of eligibility for a 20d offense. The penalty for teen cig ndpmuhas

will be a warning for the 15t offense; 6-month suspension of eligibility for a 284 offense,
and 1-year suspension for a 37d offense.

Establish a “Teenage Health Sccurity” block grant program to the states in which the
distribution of funds is linked to state adoption of sanctions for teenage tobacco use.
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Minimum penalties for under-age tobacco use, in addition to any other existing penalty,
are to consist of 2 warning for the 15t offense: 6 month suspension of dniver’s license for a
2nd offense; and a 1 year license guspension for a 37 offense — the *3 smokes and you
walk™ provision.

Eligibility for grant funds would also require the adoption of minimum penalties for
adults who knowingly and willfully sell cigarettes to minors — a $1,000 fine for a 15t
offense; $5,000 for a 20d offense; and a $10,000 fine and 1 year in prison for a 3td
offense.

PROMINENT DISPLAY OF WARNING LABELS.
Adopt the McCain requirement that waming statements on cigarette packages take-up not
less than 25% of the upper space on the front and back of each package.

VENDING MACHINES INACCESSIBLE TO CHILDREN.
Vending -machine sale of cigarettes will be restricted to areas that are not accessible to
children or teenagers.

PAYMENT BY INDUSTRY EQUAL TO 75 CENTS PER PACK.
The act will provide for a payment from the tobacco industry equal to 75 cents per pack.
The payment will be capped at a per pack amount that is estimated to be below the trigger
point of significantly increased black market activity. After financing the tax reductions
identified in Part VI, all remaining amounts will be deposited in a new “National Teenage
Health Security Trust Fund.”

PROVIDE FULL DEDUCTIBILITY OF HEALTH INSURANCE AND SMOKING
CESSATION FROGRAMS. -
Accelerate phase-in of 100% deductibility of health care imsurance for self employed to
be effective January 1, 1999. Allow all workers not covered by employer provided
insurance to deduct fully the cost of health insurance (the Roth proposal, an “above the
line” deduction). :

In addition, low-income, working taxpayers who are eligible for the eamed income credit
could take advantage of thig health insurance deduction. Specifically, the cost of health
insurance premiums would be excluded from their modified adjusted gross income for
purposes of the eamed income credit. This would not apply to an individual covered by
employer-provided health insurance or Medicaid.

The cost of any FDA approved smoking cessation program would be deductible and
treated as an “above the line™ deduction. .

NATIONAL TEENAGE HEALTH SECURITY TRUST FUND.
The Trust Fund will finance all programs and initiatives created by this legislation. The
Departient of the Treasury will establish the accounting mechanism necessary to ensure

SHiv]dy LNIWNHIAQD!WIGO:!S 86— -9
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that Trust Fund deposits and outlays are credited properly. All expenditures from the fund
will be outside of the spending caps but all will have to be appropriated annually; there
will be no rew entitlement or mandatory spending programs.

No distributions or expenditures from the Trust Fund will be permitted for any
purpose other than the spedific authorizations provided in the “Teenage Health
Preservation Act.” Any money remaining in the Trust Fund after the annual
appropriations process has conduded will be transferred to Medicare.

INCREASE FUNDS FOR NATIONAL INSTITUTES OF HEALTH.
Earmark an additional $5 billion over the next 5 years from the Trust Fund to the NIH in
addition to the $15.5 billion increases over S years provided in the Budget Resolution.

PROVIDE TRANSITION ASSISTANCE TO TOBACCO FARMERS.
‘Authorize a per acre payment to tobacco farmers that is equal to the Per acre payments
authorized in the Freedom to Farm legisiation for wheat, com, grain sorghum, barley,
oats, upland cotton and rice combined: $1,496.

STATE SETTLEMENTS WITH TOBACCO COMPANIES.,
Includes language which, without regard to any other provision of federal law, guarantees
the right of tobacco companies and individual states to enter legally binding (within the
border of each statc) scttlement agreerents, including limited liability.

WINDFALL PROFIT TAX ON LAWYER’S FEES.

For states that have reached tobacco settlements, lawyer fees above $1,000 per
hour but below $1,500 per hour will be subject to a surtax of 20%; fees in excess
of $1,500 per hour will be subject to a surtax of 40%. For states that have not
reached a tobacco settlement and for tobacco related class action cases, the 20%
surtax would be applied to fees that exceed 5% of the settlement amount; the 40%
surtax would apply to fees that exceed 10% of the settlernent amount. The same .
rules would apply to any federal settlement. : 571998
12:29 PM
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Teenage Health Preservation Act
By Senator Domenici and Gramm

TITLE I -ANTI-SMOKING, ANTI-DRUG ADVERTISING CAMPAIGN

1998 1999 2000 2001 2002  TOTAL
$1 B.$1 B.$1 B.$1 B, $4 B.

TITLE IT — ANTI-SMOKING, ANTI-DRUG PROVISIONS & PENALTIES
— $1.5B. $1.5B. $1.5B. $1.5B. 46 B.

TITLE V - PAYMENT BY INDUSTRY EQUAL TO 75 CENTS PER PACK
$16B. -384B. -$85B. -$86B. -$87B. -$358B.

TITLE VI - DEDUCTIBILITY OF HEALTH INSURANCE & SMOKING
CESSATION.

- - $24B. $6.6B. $7.0B. $75B. $23.5B.
TITLE VIII - INCREASE FUNDS FOR NATIONAL INSTIIUTE OF HEALTH

— $1 B.$1 B.$1 B.$1 B. $4 B.
TITLE IX - TRAI\:SITION ASSISTANCE TO TOBACCO FARI\IERS

$250 M. $250M. $250 M. $250M. $1.0 B.
TITLE XI — WINDFALL PROFIT TAX ON LAWYER FEES

— $.75B. -$.75B. -$.75B. -$75B. -$3B.

TOTAL IMPACT ON DEFICIT
-$1.6B -$3B+%$1.1B +%$1.4B +$1.8B -$0.3B
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