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My only concern is how INS answers the following question: Why are you delaying telling people 
for one month? If you know they don't qualify, why don't you tell them so that they can start to 
plan for life after federal benefits? 

The best answer is that the INS is developing additional guidance for how to do the process of 
denials and training staff, but I'm not sure it's totally satisfactory. 

The one month will allow the INS to look at what's happening and fine tune a field office that's not 
doing appropriate accommodations, but I don't think they want to advertise that. 

Stephen C. Warnath 

Stephen C. Warnath 

Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Diana Fortuna/OPO/EOP 

03/11/97 01: 17:25 
PM 

Subject: naturalization and individuals with disabilities 

Elena -- I am requesting your sign-off this afternoon on the disability guidance so that INS can 
proceed with publishing the regulation with a release date of March 18th. My recommendation is 
that you approve it. As you know, the guidance states that those who do not demonstrate an 
understanding of the nature of the oath during the interview will be denied. However, DOJIINS has 
determined that notification of denial in an individual case will not be made until Headquarters 
provides further guidance on the proper process for denying these sensitive cases. This guidance 
will be issued by mid-April. During this time INS will develop a letter for this particular 
circumstance explaining why INS is constrained to denying the application and probably involve 
some supplemental training of field officers. Part of INS' briefing to Congress and interested 
parties and groups will be to explain this so that any potential criticism of this approach should be 
minimized. 

Oen"is Hayashi, who leads HHS implementation, has now recommended to the Secretary that she 
approve this approach. As a say, this is my recommendation as well. Based upon my 
conversations with Diana and our understanding of why these cases will be held until April, I 
believe that she supports this recommendation. (Diana, correct me if I am wrong.) 

So please let me know and I will pass the word on so that INS can dot its i's and cross its t's 
today. 



Record Type: Record 

To: Stephen C. Warnath/OPD/EOP 

cc: Elena Kagan/OPD/EOP 
Subject: Re: disability and naturalization update ~ 

So I guess according to this schedule, it would be public on Wednesday or Thursday. 

One concern: the current guidance tells field officers that they should hold, rather than reject, 
cases where the person fails because they can't take a meaningful oath. If OLe concludes this 
process, then I assume we would have to announce that we are rejecting these instead. I thought 
it was kind of appropriate to hold them for a while during the period that we make absolutely sure 
of what the limits are here. 

(I, for one, would be reluctant to see us propose legislation on this at this time; strategically I don't 
think it makes sense, and I'm not sure it's the right policy to addres this problem.) 
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Record Type: Record 

To: Diana Fortuna/OPD/EOP 

cc: Elena Kagan/OPD/EOP 
Subject: Re: disability and naturalization update IrJl 

Allen Erenbaum at INS says that they are looking at what should be said about this if OLC finalizes 
an opinion. They may, for example, still indicate that cases should be held temporarily rather than 
deny while they acquire more experience with accommodating disabilities. At any rate, we should 
see what they propose to do on this tomorrow when we get the new draft. 

And yes, according to this schedule, the reg would be available publicly on VVednesday, if I 
understand the process correctly. 



Stephen C. Warnath 

Record Type: Record 

02/26/97 05:34:55 
PM 

To: Elena Kagan/OPO/EOP. Diana Fortuna/OPO/EOP 

cc: 
Subject: Update of the update 

I neglected to mention in my previous long e-mail that INS is trying to get us the latest drafts of the 
guidelines, Q&As and Fact Sheet tomorrow. Those drafts will try to respond to our comments (and 
those of HHS and SSA) to the extent that INS considered appropriate. 

Thanks 



Stephen C. Warnath 

Record Type: Record 

02/26/9705:26:04 
PM 

To: Elena Kagan/OPD/EOP. Diana FortunalOPD/EOP 

cc: 
Subject: disability and naturalization update 

INS reports that OMS has the reg. for clearance. There weren't many modifications, so this should 
not be difficult to finalize. 

INS hopes for the following schedule, if possible: 

Monday -- The reg would be forwarded to the Fed. Register 

Wednesday -- Posting 

Thursday -- Publication 

Also, it appears that OLC is near to deciding that it is not ossible pursuant to existing law for a 
proxy or uardian to assent to the naturalization oath on behalf of the dlsab e. ecause 0 that 
likely outcome, Jamie ore IC WI pro a y ave a In erna mee Ing Monday to discuss 
various considerations/o tions re ardin whether the Administration should offer/support legislation 
that would allow this. They would then brief us and we shoul try to e In a p Sl Ion to get that 
issue decided fairly quickly at that point. Different agencies are likely to have different views. 
HHS, would probably urge ye~. Interestingly, the Department of State would probablY say no (due 
to concerns that a precedent allowing a proxy to renounce another's citizenship might be abused by 
some other countries to permit stripping of citizenship without consent of a U.S. citizen who is in 
their country.) INS is probably strongly divided. 
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Fitull INS Rule: 

Exceptions from English and Civics Testing Requuements 
VJ\ \\ \.c- .. Fo Disabled Naturalization Applicants 

On Fe the Immigration and Naturalization Service (INS) will 

1129197 

publish a fin ederal Register that implements Congressionally-mandated 
exceptions from the English and dvics (U.S. history and government) requirements for 
naturalization for ~sons with disabilities. This final rule makes changes to the 
proposed rule publiShed in August, 1996. The INS invites public comments for 60 days 
on certain new proposals contained in this final rule concerning quality control, the 
appeals process and[training for adjudicators. 

I 

BACKGROUND 

• On October 25, tn4, Congress passed. the Immigration and Naturalization Technical 
Corrections Act of 1994. Section 108(a)(4) of this Act amended Section 312 of the 
Immigration and Nationality Act (INA) to provide exceptions to the English 
proficiency and Nstory and government knowledge requirements for naturalization 
for persons with'''physical or developmental disabili.ties" or "mental impairments." 

• While the proposed rule was under development, lNS provided policy guidance to 
its field offices with preliminary instructions for adjudication of naturalization 
applications ~ on the exceptions provided,under the 1994 Technical Correctioris 
Act. The Service: also provided preliminary d~finitions of' the terms concerning 
disability and mental impairment in the Act. , 

• The INS has conSulted extensively with the Department of Health and Human 
Services (HHS), the Sodal Security Administration (SSA), and other government 
health agencies for guidance in developing the regulatory language contained in this 
final rule. I 

• The lNS publish¢ a proposed rule to implement this legislative change on August 
28, 1996. INS haS carefully considered 228 comments on the proposed rule which 
were submitted by a wide range of immigrant assistance groups, health 
professionals, organizations that assist the disabled, and individuals. The final rule 
addresses these comments and makes substan!;ial modifications. 

TIlE FINAL RULE: 

Definitions 

• The Service has mo9ified the definitions of disabilities contained in the proposed 
rule in response ~ many public comments that the definitions were too narrow and 
inconsistent with existing definitions in other federal statutes . 

.. 



• "ll\e term medically detenninable means an impairment that results from 
anatomical, physiological, or ps}rchological abnormalities which can be shown by 
medically accep~ble clinical and laboratory diagnostic techniques to have resulted 
in functioning sO impaired as to render an individual unable to demonstrate an 
understanding of the English language, as required by [Section 312], or that renders 
the individual unable to fulfill the requirements for English proficiency, even with 
reasonable modifications to the methods of determining English proficiency ... " The 
definition of "medically determinable" is the same with regards to the exception 
from the civics knowledge requirement. Loss of cognitive abilities based on the 
direct effect of the illegal use of drugs is not covered as a disability. 

• This interpretation of the disability and mental impairment terms in the Technical 
Corrections Act comports more closely with eXisting federal policies (such as Social 
Secwity Administration definitions) and regulations for implementing 
nondiscriminatory disability-based programs, such as Section 504 of the 
Rehabilitation Act of 1973. 

Procedures for Obtaining the Exceptions 

• In order to base its adjudications of requests for the disability exceptions on solid 
medical eviden~, the INS requires all persons Seeking an exception to submit a new 
Form N-648, Medical Certification for Disability Exceptions, to be completed by a 
licensed medical doctor (which includes psychiatrists) or a licensed clinical 
psychologist. These certifying professionals must be experienced in diagnosing 
persons with phxsical disabilities or mental impairments. They must attest to the 
origin, nature, and extent of the medical condition as it relates to the exceptions for 
English and dvics. A person who qualifies as disabled for other government benefit 
programs is not riecessarily unable to learn or demonstrate English proficiency or 
dvics knowledge for naturalization. 

• The categories of health profesSionals who may certify an applicant's disability were 
expanded and clarified in response to comments that the proposed rule was too 
narrow in its near exclusive dependence on dvil surgeons. Civil surgeons who meet 
the current requi~ements may still certify an applicant's disability. 

• The medical certification form may be submitted in support of requests for both the 
English proficiency and civics knowledge exceptions. Form N-648 may be 
photocopied and submitted. Forms may be obtained from local INS district offices. 

• Under penalty of'perjury, both the applicant (or his or her guardian) and the 
medical professional must attest that all infol1T\ation submitted is accurate. 

, ' . 
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Final Rule on Exceptions to Naturalization Testing 
Page 3 

• The Service reserves the right to request an applicant to s.ubmit additional 
supporting evidence, or to submit a seoond certification &om another qualified 
professional in c:a:ses where the Service has credible doubts about the veracity of a 
medical certification that has been initially preSented. , 

• Persons with disabilities who are not seeking an exception to the English and civics 
requirements do not need to submit Form N-648. 

• In conformance With Section 504 of the Rehabilitation Act of 1973, INS will continue 
to provide reasoriable modifications in its testing procedures to enable 
naturalization applicants who'have disa],ilities to participate in the process. 
Examples of su~ modifications may include providing sign language interpreters, 
whee1chair-accessible test sites, or modifications in test format or administration 
procedures, amohg others. 

\ " 
Other Naturallza~on Requirements, 
• The disability exceptions are not blanket exemptions from all naturalization 

requirements. COngress did not authorize the Service to waive any of the other 
naturalization requirements outlined in the INA for applicants with disabilities. 

• Applicants must, for example, be able to demonstrate their good moral character, 
have the necessary residency as a permanent resident (five years, or three years if 
married to a U.S;, citizen), and have the ability to take a meaningful oath of 
allegiance. INS will continue to make reasonable accommodations to enable persons 
with disabilities ~o demonstrate that they can meet these requirements. 

• 
~ {' r-c:r-f Q)~.J... QA. ~ ~ ,,~ ~ -\-'c <.«\.-S" ...y 0- :{.t, 

Wher INS' • ::n:), .. ~~~~, R.Q.JLPOv:d",-,-",," ' 
. e n~, accommodation of applicants with disabilities will include "k.cl-.~cN\.V 

m~canons tQ pr~cedures used to determine whether an applicant assents to the oath of 
a1le~ancc:. An ~plicant with a disability need nc:jt understand every word of the oath at 
the mteTVle,w, bllt the INS officer must conclude that the applicant has a basic 
under~dmg ~fthe nat~ of the oath. For example, the officer may attempt to 
d~~e ~~ether th~ appli~ ~~er~ds that helshe is becoming a United States 
Cltizen, IS gWUli! up hislher pnor CItizenship, and personally and voluntarily agrees to this 
change of status. 

• All ~S of!ieet ~~ve experience adjudicating difficult cases involving extremely ill or 
tenrunally ~ applicants. The practi~. ~ offi~ already use to detennine a conceptual. 
und~standing ofthe oath by these U1dMduals will be replicated in cases involving disabled 

• 

applicants. ' 
, .. 

Eac~ interviev.: will be unique and each applicant's capabilities regarding the oath 
reqUlrem~ W11~~e assessed on a case-by-case basis. For example, INS officers can 
accept a WIde va,nety of signals from an applicant with a disability that indicate he/she 
~de:stands the ra~ of the ?ath. inclu.~.but not limited to a simple head nod, eye 
blinking, or other SJgIIa1s specific to the indMdual that mean "yes" or "no". 
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- Reserv'ation of the Service's right to require additional supporting evidence 
or to require the applicant to submit a second disability certification when the 
Service has credible doubts about the veracity of the initial medical 
certification that has been presented by an applicant. 

Q. What about people with disabilities who could probably take the tests if some sort 
of accommodations were made for them? 

A. Where a reasonable accommodation or modification to the testing procedures 
would enable)a naturalization applicant with a disability to participate in the 
process, the Service will provide such accommodation as required by the 
Rehabilitation Act. This has been the ServiCe's long-standing practice. There is 
no need for a medical certification in such a case. For example, modifications may 
include sign language interpreters, wheelchair-accessible interview sites, on-site 
interviewing and testing, or an extension of the time for the civiCS test to allow an 
applicant with a learning disability to complete the test. The disability exceptions 
implemented by this new regulation apply to Individuals for whom a reasonable 
accommodation does not exist. A medical certification (Form N-648) is required 
before an indivldual may be granted an el(ception from the English and/or civics 
portions of the naturalization el(8mination under this regulation. Disability exception 
eligibility determinations will be based on individual assessments by a licensed 
medical doctor or a licensed clinical psyChologist. . 

", 

Q: Is it necessarY for a person with one, or a combination, of these disabilities to 
document the exlstence of the disability? 

A: Yes, but m'lf the individual is seeking an exception to the Section 312 
requirements for English and/or civics based on his or her disability. Such 
applicants must submit the new Form N-648 (Medical Certification for Disability . 
Exceptions). Applicants with disabilities who can take the tests, with reasonable 
accommodations if necessary, do not need to submit the Form N-648. 

! 
Q. What is the neW form like? 

A. The Form N-648, Medical Certification for-Disability Elcceptions, is two pages, 
accompanied by two pages of instructions.', It provides space for the certifying 
professional to indicate his or her expertise I!'I diagnosing disabilities. It requires 
the certifying professional to summarize his or her assessment of the applicant's 
disability, and to attest that, in his or her professional opinion, the disability 
prevents the applicant from demonstrating the required English understanding 
and/or civics knowledge required for naturalization. The form must be completed 
by the professional under pemalty of perjury. The form also incorporates a release 

2 
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o. 

A. 

0: 

A: 

Q: 

A: 

of any relevant medical records which the INS may require to evaluate the . 
certification. The release may be signed by the applicant or the appllcanfs legal V 
guardian., (~~~~ 9c....lcJ-~ 

(Y''''-'-'' i~ CI"h.~<:cn.d~ 
Who fills out the form? ~ l~<:~ L-u.. S,\~ ~ 
In addition to ~e applicant, the form m~~~bY a qualified licensed 
medical doctor or licensed clinical psychologist. The professional must have 
expertise in diagnosing the type of physical or mental impairment which he or she 
is certifying. 

When should. the applicant submit the Form N-848, Medical Certification for 
Disability exceptions? 

The applicantishould submit the medical certifiCation form (Form N~8) as an 
attachment to his Form N-400, Application for Naturalization at the time of filing. 
Submission of the medical certificetion form at the time of filing the naturalization 
application will provide advance notice to INS of an individual's request for the 
English and civics exceptions, thereby enabl,ing the Service to be better prepared 
to provide apprbpriate service and accommodations, as needed, for the applicant. 
(See also answer below on pending cases). 

Maya person with disabilities obtain a certification from his or her regular doctor? 

Yes, if his or her doctor is qualified with expertise in diagnosing disabilities and 
meets the requirements as noted in the regulation and on the N-648. The doctor 
or clinical psychologist will have to certify the person's disability, under penalty of 
pe~ury. i 

Why is a certification necessary at all if a person's disability is Clearly visible? 
. , , 

" 

INS Adjudication Officers are not doctors or' psychologists. and should not be put 
In the posltion=of making a medical determination for any type of benefit. Having 
the certification from a qualified professional provides the Service with the best 
documentation regarding the medical condition of the disabled naturalization 
applicant. Also, a standard form increases consistency in the adjudication of 
applications for the exceptions. 

Does a person who has an application for naturalization pending with the Service 
need to submit the new Form N-848, Medical Certification for Disability Exceptions? 

if the person with a pending application has not previously submitted any medical 
documentation to support a request for the disability exceptions, he/she should 

3 
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obtain a medical certification form (N-648), have it completed by an authorized 
health professional, and bring it to the interview. If, however, the applicant has 
provided supporting medical documentation in the past, as requested by INS, the 
INS officer will first consider that documentation to determine whether it is sufficient 
to grant the request for the exceptions based on the standards described in the final 
rule. If the information is not sufficient, the officer will request that the applicant 
submit an N-648 providing additional supporting information from an authorized 
medical professional. This procedure for pending cases balances the Service's 
desire not to burden unduly applicants who have previously submitted sufficient 
medical documentation, albeit not on an N-648, with the Service's responsibility to 
adjudicate cases fairly based on the standards set forth in the final rule. , 

Q. Under what circumstances will INS require more information or a second 
certification?! 

A. The Service reserves the right to require' the applicant to submit additional 
information in support of the original certification, or to submit a second certification 
form from another qualified professional. By obtaining an additional doctor's or 
psychologisfs assessment, the Service is also better able to base its ultimate 
decision on eligibility for the disability exception on solid medical and/or 
psychological evidence. Adjudicators have been Instructed to use restraint in such 
situations, and first to follow a set of steps designed to obtain any needed 
information or resolve unanSwered questions regarding the legitimacy or sufficiency 
of the original certification. Officers who have a question about a certification or the 
certifying professional's credentials will consult with their supervisor, and may then 
contad the doctor or psychologist by telephone if deemed appropriate. In order to 
require a second certification form, the officer must document a legitimate basis for 
this determination in the applicant's file, and must receive approval from the 
supervisor. Officers are also encouraged to consult with another relevant federal 
or state agency, if that agency has determined the applicant's disability for its own 
purposes, before requiring a second certification. When a second certification is 
required, the applicant should be given a new N-648. INS will not refer applicants 
to any specific doctor or psychologist. The Service may provide applicants with the 
name and telephone numbers of local medical societies and other appropriate 
referral sources. 

Q. Who pays for the second medical certification? 

, A. It is the responsibility of the applicant to pay for the second certification if the INS 
requires such additional documentation. Taking this burden on the applicant into 
account. INS officers have been instructed to use extreme restraint in exercising 
this option, and:should only exercise it when there is an unanswered question as 
to the disability determination rendered by the professional and when other 

! 

4 
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attempts to obtain the needed Information are unsuccessful. In addition, 
supervisory approval is necessary before an INS offiCer may request the second 
certification. 

Q. Why is INS reseNing the right to require a second medical certification In instances 
where the Service has questions about the first certification? 

A. INS officers are' not doctors or psychologists and should not place themselves in 
the position of making medical determinations fpr which they are not qualified. The 
procedures for requiring a second medical certification for questionable cases help 
ensure that thiS:' does not occur. 

Q. Will the INS keep an applicant's medical and mental health records confidential, if 
they are requested? 

A. As with other agencies, INS is required to protect applicants' personal, confidential 
records in accOrdance with the Privacy Act. The Service has long-standing 
procedures and practices for applicant records that ensure compliance with the 
Privacy Ms proviSions, Including procedures that protect medical records already 
required by law for obtaining other immigration benefits. Applicants should take 
note of the Privacy Act Notice contained in the medical certification form which 
informs them that the principal use of the information submitted is to support an 
individual's appUcation for naturalization. The; Notice further informs the individual 
that submission of the information is voluntary and that it may, as a matter of routine 
use, be disclosed to other law enforcement entities. As with other applicant 
records, INS will make every effort to protect the confidentiality of the applicant's 
records within the requirements of the law. 

\ 

Q: Are these Section 312 exceptions the same as a blanket exemption for all the 
requirements for naturalization for persons with disabilities? 

! 

A: No. Congress Ciid not authorize the Service to waive any of the other naturalization 
requirements outlined in the Immigration and Nationality Act (INA.) Applicants' 
must, for example, be able to demonstrate their good moral character pursuant to 
the requirements of Section 316 of the INA, m"ust have the necessary residency as 
a permanent r$sident (five years, or three years if married to a U.S. citizen), and 
must have the' ability to take a meaningful oath to support the Constitution of the 
United States (section 337 of the INA). 

Q: How will INS protect against fraudulent efforts to get people naturalized through this 
disability regulation? 

I 

A: The INS will usa all the procedures currently in place to guard against fraud. Local 
i 

5 
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Service officers have standard methods· for ensuring the integrity of the 
naturalization process, Including Investigation of suspected unauthorized signatures 
on medical and other forms submitted in support of applications for immigration 
benefits. With regard to the disability detenriinations, the doctor's certification on 
the fOrm, made under penalty of perjury, helps ensure for the INS the accuracy of 
the information being submitted. If an INS officer has reason to doubt that the 
person signing the medical certification form is lJQ1 a licensed medical professional 
as required by the regulation, the officer may verify the physician's status with state 
medical and psychological licensing boards or agencies. In addition, INS is 
conducting on;.going outreach and education for members of the immigrant 
assistance and 'medical communities to inform them of the requirements of this new 
regulation. 

Q. In making an assessment of an individual's diSability or mental impairment, how will 
the medical professional know what level of English and civics knowledge the 
applicant will be expected to demonstrate d,,!ring the naturalization Interview? 

~ .~ 

" 
A. INS fully recognizes that this will require an extensive and on-going effort to 

educate the many. doctors and clinical psychologists who may be asked by 
applicants to cOmplete medical certification forms. As part of its outreach efforts 
on this new regulation, INS will provide doctors and psychologists information on 
the naturalization requirements and process so that these professionals are better 
able to apply their medical knowledge of disabilities to the specific circumstances 
that will be faced by applicants for naturalization. The Service will continue to work 
with the Department of Health and Human Services, professional associations, 
immigrant assistance groups, and other organizations that work with people with 
mental and physical disabilities to develop methods of broadly disseminating this 
information. 

Q: On August 28, 1996, INS issued a proposed rule regarding these disability-related 
exceptions. Since the final rule included substantial changes, is the public still able 
to comment? ' 

A: INS received 228 comments on the proposed rule. After the comments were 
considered, it was clear that conSiderable changes would be made to the provisions 
of the proposed rule. While the rule being issued is final, the INS is seeking 
additional comments on areas suCh as appeals of a denied naturalization case and 
various methods to ensure quality control. 

If naturalization ':applicants with disabilities are granted an exception to the civics 
knowledge provisions of Section 312. isn't it a double standard to hold these 
applicants responsible for taking and understanding the oath of allegiance required 
by section 337 cif the INA?',,' 

6 
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This issue is of particular concern to the Service. Congress only amended the 
section of the law (Sec. 312) relating to ,the English and civics requirements for 
naturalization. In the Technical Corrections Act of 1994, which is the statutory 
authority for this regulation, Congress did not address the other requirements for 
naturalization. ! Following INS' request for legal guidance, the Office of Legal 
Counsel, Department of Justice has determined that INS does not have the 
authority to waive any of the other requirements for naturalization, including the 
requirement to take a meaningful oath of allegiance. (See answer below for INS 
accommodations to assist persons to meet these requirements). 

M (a. Will INS provide accommodation for persons with disabilities to enable them to 
7' / meet the oath and other requirements for citizenship? 

A. Yes. INS has and will continue to make reasonable accommodations and 
modifications fori persons with disabilities that will enable them to participate in the st naturalization process. Where necessary, such accommodation will include 

JY modifications tOi'procedures officers use to determine whether an applicant assents 
\ #'\; to the oath of allegiance. All INS offices have experience adjudicating difficult 
r': ;/ cases involving ~xtremely ill or terminally ill applicants. The practices that officers 

..~.2J'~\",'\... already use to determine a conceptual understanding of the oath by these 
~. (J-' \) Individuals will be replicated in cases Involving disabled applicants. INS officers 
~\.r:~ J have been instructed ,that they cannot expect that interviews with many persons 
\}'j \9 J with disabilities will proceed or be conducted in the same way as with applicants 

~
Y' V-. rl"' without disabilities. Each interview will be uniejue and each applicant's capabilities 
it ,0' regarding the ,:oath requirement will be a$sessed on a case-by-case basis: 

(' _ J ~o Although an applicant with a disability need not understand every word of the oath 
\) at the intervieWIi the adjudicating officer must conclude that the applicant has an 

understanding Of the nature Of the oath. The officer may, for example, attempt to 
determine whether the applicant understands that he/she is becoming a United 
States citizen, is giving up hislher prior citizenship, and personally and voluntarily 
agrees to this ichsnge of his/her status. Officers can accept a wide variety of 
signals from an applicant that he/she understands the nature Of the oath, including 
but not limited fa a simple head nod, eye blinking, or other signals specific to the 
individual that (clearly mean ·yes' or "no.", In addition, the Service currently 
expedites administration of the oath under the provisions of 8 CFR 337.3 which 
waives the statutory requirement of partiCipation in a public oath ceremony for 
certain applicants with disabilities.! 

a: Will INS afford naturalization applicants with disabilities a special appeal procadure 
should their naturalization application be denied over a question of the existence 
of the disability? 

7 
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£... The at. or re·ection ,a a se arate adjudication, but art of 
V . .. the overall N-4Q() approval or denial proceSS. AIl naturalization app lcan s may take 

A aavantage of the re-hearing provisions of the INA if a naturalization application is 
I':~~- ~~ ~ denied for any reason. (See section 336 of the INA and 8 CFR Part 336.) 
F~; ~ Independent medical evidence may be presented by the disabled applicant at the 

" I" time of the re~hearing to support the clallT' of eligibility for a disability-based 
exception. The public is welcome to Comment for 60 days on appeal procedures. 

Q. Why did the INS take two years to Issue a proposed rule implementing the 
Technical Corrections Act of 1994? 

A. INS issued preliminary policy guidance to its field offices on disability waivers prior 
to the publicatio.n of the proposed rule. These gUidelines included definitions of the 
three categories of disabilities based on the Congressional guidance provided in 
the House Report. These guidelines were in effect while the proposed rule was 
under development. In developing the proposed and final rules, INS consulted 
extensively with other federal agencies (notably the Social Security Administration 
and the Department of Health and Human Services) and other Department of 
Justice divisions, including the Civil Rights Division. 

Q. Is this regulation .beingproposed now in response to the Welfare Reform Bill 
recently signed into law? 

A. The regulation:has been under development since the Technical Corrections Act 
was signed in 1994. Publication of the rule is in fulfillment of the Service's 

. responsibility to implement the law. The President did reiterate his commitment to 
naturalization when he signed the welfare legislation. Promulgation of the final rule 
reinforces that 'commitment. 

Q. Does the publiC have an opportunity to comment on the changes noted in the final 
rule? 

A. The public is walcome to comment on particular points discussed in the "Discussion 
of Comments" portion of the final rule. In particular, the Service desires further 
comments on possible appeal procedures and quality control methods. Anyone 
may submit comments during a 6O-day period. All comments should be addressed 
to the Director, Policy Directives and Instructions Branch, Immigration and 
Naturalization-Service, 425 I Street, NW, Room 5307, Washington, D.C. 20536. 
Comments should reference INS number 1702-96 on your correspondence . 

• 
Q: How will INS cOnduct quality control and assurance for these disability exception 

determinations? 

8 " 
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A: INS is committed to complete quality control and assurance for the entire 
naturalization program. Quality control and assurance is mandatory for all local INS 
offices, not mer~ly an encouragement With regard to the disability determinations 
under this new;regulation, the Service is implementing the action items described 
below that all offices must follow. These required actions are in addition to existing 
naturalization quality control measures substantially strengthened by the Service 
in recent months. 

Centralized training at INS Headquarters for officers who will be Initially 
responsible for adjudicating disability exception requests in the field; 

Requirement that these HQ-trained officers handle all disability 
determinations after publication of the final rule until remaining adjudicators 
in their offices are trained; , . 

~-l 

Requirements for supervisory consultation and approval before an 
adjudicator may seek additional documentation from an applicant, a second 
medical Certification, and before other steps in the determination process on 
the request for the exceptiones); 

Requirements for adjudicators to document carefully and fully in the 
applicanfs alien file the reasons for requesting second certifications, and for 
the denials of any request for a disability exception. 

Review of disability exception determinations as part of the existing audit 
process' conducted on random samplings of all naturalization cases. As 
stated in the Supplementary Information in the regulation, INS will soon 
augment this overall naturalization audit process with supplemental random 
samplings of cases where the applicant has requested a disability-based 
exceptioh. As indicated in the supplementary section to the regulation, the 
Service is also investigating the possibility of entering Into a contract with a 
private entity to perform these random samplings. 

The Service also has plans to modify the adjudicator's naturalization processing 
checklist for each case to incorporate the disability regulation determination (where 
applicable). The regulation invites the public to comment for 60 days on these measures 
and additional quality control measures for disability cases. 

9 

TOTAL P.12 
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Section 312 Disability Naturalization 
Adjudications: SUpplemental Policy 
Guidance for Field Offices 

; 

All Regional Directors 
All District Directors (except foreign) 
All Officers-in-Charge (except foreign) 
All Service Center Directors , 

This memorandum and accompanying atta,chments 
section 312 exceptions for persons with disabilities to 
(INS) field offices and Service Centers currently proceS1 

FEB 20 1991 

HQ 7M3.2-P 

~plernenl;a) policy guidance on 
Naturalization Service 
naturalization. 

A 1994 teehnical8mendment to the 
to disabled applicants regarding all the 
published in the Federal Register on FiebnJlIU 
the efforts of INS to implement this 

extc~ndled an exception 
attached final rule, to be 

history of the amendment, 
text. 

Etrecti.ve upon publication 
outlined in the final regulation 

shall immediately institute the policy 
distributed drafts of this document 

21, 1995, which was used as a basis 
shall nO longer be used. Offices should 

cases that are now pending. Cases where tbel 
oath of allegiance should not be denied, but held until 

and the 
for 

-
iodating as possible, offices with pending requests for a disability 
Ik:ation of the final rule, should review the submitted certification 

the submitted certification fulfills the disability standards and 
regulation, the office should accept the certification and not require 

form N-648, Medical Certification for Disability Exceptions. For cases 
does not meet the disability standards, offices should mail an N-648 

stnictions to have the form completed and to bring the form to the scheduled 
It is expected that the policy and guidelines outlined in the attachments will 

isis1:ent:1y by all adjUdications officers. In addition, offices should conduct community 
outreach and education on this regulation as discussed in the attached policy guidance. 

Changes to 8 CPR §§ 312.1 and 312.2 reflect the effort to make the regulation consistllI1t with 
the amended statute. In particular: 
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• The wording of§ 312.1(bX3) has been changed, with new language on disability­
based exceptions found on page 32 of the att8ched final rule. Offices should note that . 
previous wording directly referencing blindness and dea1hess has been removed. 

• The cmreilt § 312.2(b) has been redesignated as paragraph (c) and a new paragraph 
has been added as paragraph (b)(1) to provide a to the 
civics requirements (page 33 of the attached rule). 

• A new paragraph 11t 8 CPR 312.2(b)(2) 
certificati~n process for a disability excc:ptic 

The Service is colnmitted to ensuring that the 
this document are followed. Since a primary mission 
a legitimate claim to the disability exception provisions 
process. At the same time, Service officers must also 
and abuse that are applicable to all adjudications for 
what may seem like fraud'may in reality be a lack "f" ; • .f"Nl 

the part of certain individuals with disabilities. 
applicants who are granted section 312 exc:ept 
requirements for natura1iktion. 

Offices should note that the 
accompanying N-648s with the 
currently in the process of Inailin! 
eligJ."ble for naturlIIiution. I These 
and prolfessiigpalism 

lturalizaticln process on 
IPltinue to ensure that 

applicable eligibility 

of natura1ization filings with 
.:>U • .alll Security Administration is 

to legal resident aliens who may be 
afforded the same level of compassion 

the Act. 

be emotionally charged, all INS offices and 
1.91T1pa:lSiolQ and sensitivity in adjudicating any request for a 

level of diSaetion and sensitivity INS officers apply 
in all section 312 disability exception cases. 

, 

revision are new and therefore we fully expect field offices 
that not all questions will be answered by this document. 

reg\Jlarupdated supplemental policy guidance memoranda for policy 
answered by this document. As a means to help ensure consistency, 

on all field offices to bring unique cases and situations to our attention 
may be shared with other: offices. We are also awaiting a legal opinion 

Counse1 (OLC) at the Department of Justice regarding the role of guardians 
process. Offices will be notified if the opinion of OLC necessitates policy or 

prClcet:iural changes in the administration of the naturalization process. 
I 

Questions about the policy outlined in the attachment to this memorandum and in the Federal 
Register final rule may be directed to Staff Officer Craig Howie, HQ Naturalization Division. 
Questions regarding the new form or the new training modiJIe may be directed to Staff Officer Jody 



FEB-2"'-1 ';j':f( 1·(; 41 

Page 3 

Marten, HQ Natura1izationDivision. Both officers may be reached on 2021514-5014. Questions 
regarding quality ~ce and reporting compliance may be directed to Mary Beth McCarthy 
Elwood, HQ Field Operations. She may be reached on 2021514-0078. 

r I ~!, 

..I 

Attachments 
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§312 DISABILITY ADJUDICATIONS: 
SUPPLEMENTAL FIELD POllCY GUIDANCE 

I. Introduction 

The Inunigration and Naturalization TecbnicaI Corrections Act of 
of the Immigndion and Nationality Act (the Act) to afford 
developmental disabilities or mental impairments an exc:ept 
United States history and government (civics) knowledge 
the prHxisting exception that persons with disabilities 
proficiency requirements of section 312. 

I On November 21, 1995, the INS issued prelimiN~ 
offices on the section 312 ~ exceptions. On ~:ust. 
in the Federal Register, proposing to amend the Service 
new disability exceptions. During the Fall of 1 
comments that were submitted by the public 
scheduled to be published in thC Federal 
to the provisions of the proposed rule 

'0 

all naturalization adjudicating 
ropc,sed rule was published 

to accommodate these 
digested the 228 

resulting final rule, 
substantial changes 

particular: 

regulatory language of 8 CFR 
tenting the disability tenninology used 

in their regulations (i.e., "medically 
or combination of impairments"). 

N"(I4I!. Medical Certification for Disability 
llilicarlt requesting an exception to the section 312 

disab~lity. A copy of the form is included with this 
to accept legible photocopies of the N-648. 
exclusive use of civil surgeons to make the disability 

of using only the civil surgeons, the INS wi\I allow only 
!,clin~ca1 psychologists licensed to practice in the United States to 

om,partying documentation, these exceptions for persons with disabilities 
from the requirements mandated by section 312. With accommodations 

it iq)pliCBlllts with disabilities will be able to meet the section 312 requirements, 
inmiOWLtedtoday in many instances. Offices should note that an exception means 
is not required to meet the section 312 requirements, An accommodation or 

mOlQU]lcaIlonmeans that the appliCBllt is able to demonstrate to the adjudicator that he or she can meet 
the requirement of section 312, but with a particular change' to the standard interview procedure that 
allows such a demonstration. To institute a policy of blanket exemptions would play into the 
stereotypical concept that persons with disabilities are not able to participate in mainstream activities. 
Such a policy would be contrary to the provisions of section S04 of the Rehabilitation Act of 1973 
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with which all federal government agencies must comply. It would be discriminatory to fonnulate 
policy which states that everyone with a particular disability is exempted from the section 312 
requirements when some individuals with a disability could well take part in the testing requirements 
required by section 3 i2 with reasonable accommodations or modifications. Therefore, all 
adjudications of a section 312 exception based on a disability will be made on a basis. 

All offices must note that the provisions contained wi1:hin 
effilctive immediately upon publication of the final rule in 
without exception. Due to the substantial changes the 
proposed rule, the public is being allowed a 60 day 
affect the authority or' responsibility of all local 
immediately and without delay. Any changes that may 
issued in writing to all field offices. 

Service offices processing naturalization app,lia~ 
regulatory language ofs. CPR part 312. Of rlMl:;'21i 

of the changes to the 
be these changes: 

• 

• 

language on disability­
rule. Offices should note 

deamess has been removed. 
exception to the section 312 

or civics portion of the requirement, 
other applicant with a disability. 

. as paragraph (c) and a new paragraph 
prbvide a disability-based exception to the 

attached rule). 
312.2(bX2) has been added to explain the medical 

exception and an explanation of the new fonn, N­
for :OiSliibili1:yExceptions. 

the special two-day training at HQ during the week of January 
with the responsibility for ensuring the complete dissemination 

Co1:ltaiJned in this document to additional adjudications officers within 
eating office and shall ensure that these officers are familiar with these 

essing of disability-related exception cases. These trained officers should 
district director or officer -in-charge to ensure that full infonnation about 

to information officers, congressiOnal and public affuirs officers, and others 
who will be answering questions from the public. 

Each office is responsible for conducting local community outreach to infonn and educate 
organizations that assist immigrants, persons with disabilities, the elderly, and others to whom this 
regulation may apply. Representatives ofmedica1 and psychological organizations and government 
agencies such as SSA arid Health and Human Services (HHS) should be included in this outreach. 

i 
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Each office should endeavor to educate members of" the medical and immigrant assistance 
communities about the naturalization process and the requirements of this regulation as soon as , . 

possible fonewing publication in the Federal Register. Such information dissemination will improve 
the ability of the assistance groups and medical professionals to accurately apply the disability-based 
exceptions in appropriate cases and will help deter abuse of the process. Service provide 
materials fur public use in community briefings including fact sheets and answers. HQ 
will also conduct simiJaJ: educational briefings in of national 
medical, disability, and ~ organizations. 

All offices are reminded of the intense public 
prOgJlll1l moves forward. ' 0fIkers must therefore rem~ 
in malcing adjudications involving persons with 
consistency that has in the past been applied to cases 
any section 312 disability exception request. 

n. Disability Definitions, Medical Prcifessiolllli 
Adjudicating CuIrently Pending Cases 

A. Disability Definitions 
I 

In the preliminary field 
Service offered exact defjnitions 
impairment designed to rllfIect 
definitions also 
related to 

New Form N-648, 
edu~ed Cases 

and the proposed rule, the 
developmental disability, and mental 

to section 312 of the Act. Parts of the 
. guidance contained in a committee report 

the comments portion of the attached final rule, many 
we proposed. After reviewing the public comments, 

:M(:e has chosen to drop the proposed definitions and rely 
on used by the SSA in their regulations. As such, the 

and 312.2(b)(1) has been amended to refer to a medically 
mpiWnlenl:(S), that already has lasted or is expected to last at least 

rule.) The phrase "medically determinable physical 
ico~npa:sses the three disability categories noted in section 312 of the Act 

that has resulted from anatomical, physiological or psychological 
medically acceptable c1inica1 and laboratory diagnostic techniques, these 

shown to so limit or impair the individual as to render him or her unable to learn 
the information required by section 312. In addition, language is included in the 

regulation that prevents individuals whose disability resultcid from the illegal use of drugs from being 
granted these exceptions. This was a particular concern of Congress. 

! 
B. MedicailProfessionals Authorized to Complete New Form N-648 

TOTAL P.07 
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Initially, the Service proposed using the corps of authorized civil surgeons to perform the 
disability determinations for naturalization applicants requesting an exception to the section 312 
requirements. After long discussions with SSA, HHS, and the Centers for Disease Control (CDC), 
the decision was made not to rdy on the civil SI.IIgCOns to pedOnn this function. The CDC noted that 
the majority of civil surgeons have expertise centered around diagnosing conrunllOic:al 
in making complex disability determinations. Therefore, the Service is 
with the addition of a new paragraph (b)(2), which outlines 
make the disability determinations and complete the 
Certification for Disability Exceptions (copy attached). A 
creating a new public use fonn is found in the Discus!lion 
rule. 

Upon publication of the final rule, 
itl!l!!!!rurn!l!~ (mcluding . 

the United States territories of Guam, Puerto Rico, and 
a disability determination, utilizing the new 
instances, certain non-immigrant doctors (e.g. 

be authorized to make 
note that in limited 
treat patients under 

nmigrlllill doctor and the the supervision of a licensed doctor. In 
supervising doctor should sign the N-C"lts . of the supervising doctor.) 
In addition, a civil surgeon will be able to but based on the surgeon' 5 

the fact that he or she is a civil expertise with diagnosing or 
surgeon. These licensed medical to certifY on the new form that their 

to make such a complex disability 
clinical psychologist must certifY under 

correct. 

medical speciality, experience, 
addition, 

that 

professioiiills !!2! authorized to complete the N-648 
!ractiticmer'S, d6ctors of osteopathy, physician assistants, 

fminiS1trators who are not licensed medical doctors with 
all Service adjudications, the burden is on the applicant and 

;ensure that the N-648 is completed correctly and that the medical 
certification. Offices should also note that HQ Naturalization 

materials on the basic requirements for naturaliution aimed at the 
psychologists authorized to complete the N-648. 

OIIicers (DAOs) are reminded that it is the responsibility of the medical 
the medical determination. This responsibility is clearly delineated on form N­

arid six. Officers are not medical professionals, advocates, or social workers 
should not place themselves in the position of attempting to second guess the medical ewluation 

of the qualified medical professional certifying a disability exception on the N-648. Nor should the 
officers place themselves in the position of being a medical professional and thereby denying the 
existence of a disability. However, DAOs should not hesitate to talk with the medical doctor or 
clinical psychologist, after consultation with the DAO's supervisor, if the officer has a question about 

l 
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the MD'. or pS}'dlologist's qualifications or credentials, or questions about the disability 
detennination. This is particularly the case if the terminology is very general and does not explain how 
the particular medical condition prevents the applicants from learning the requirements of section 312 
of the Act. For example, an N-648 noting the disability as only h~nsion would need further 
explanation. The officer needs to know how or why hypenension prevents from 
meeting the section 312 Uquirements. Procedures for obtaining a second deemed 
necessary, are discl)ssed below. 

Beyond reviewing the N-648, officers may 
agencies if the applicant bas been declared disabled by 
such a consultation would assist with the disability det,etn; 
however, that the fact tliat a person has been declaired 
does not mean that the petson will automatically be grarlted 
the authority to request additional medical records on the 
is a well founded belief that such documentation would 
request for a section 312 i:xception. (See Section 
Such a request must be documented in the 
response of the medical professional holding 
protects personal inf"ormation contained 
to maintain the confidentiality of sensitil 

All officers should filmiliari2 
disability-related case. "The 

N-648 prior to adjudicating any 
~.2(b )(:Z) notes that the N-M8 must be 

submitted as N-400 is filed. (This will allow offices 
necessary modification in accessability, or 

intJ .. viiew. Offices should stress this need in all 
groups.) However, since the policy and form are new, 

the N-648 if the applicant brings the fOrm to the 
Centers should also not reject an N-400 if the applicant 

a cover letter that they are requesting a disability exception 

rec4:ivirlg disability exception requests without the N-648 shall include 
on the separate lists they will tabulate for each district office they serve. 
Center shall mail an N-648 to tbe applicant with instructions to bring the 
interview. Service Centers shall also return to the applicant any N-648 

vecl'that is not attached to an N-400, iMth instructions for the applicant to bring 
form to the naturalization interview. 

• Local Offices receiving an N-400 with a disability request without the N-648 shall 
mail the'form to the applicant with instructions to bring the completed form back at 
the time of the naturalization interview. 

Offices should continue to exercise the same scheduling flex:lbility they employ now for situations 
• 
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where applicants appear with disability exception requests without first notitying the office. Offices 
should accept legible photocopies of the form. '. 

C. Adjudicating Currently Pendlns Cases 
II 

For offices that have disability cases pending and that were .~ay , 
of the fina1 rule, the fina1 adjudication should be made based policy 

• 

• 

If the officer determines the final adj~ldiCi 
medical documentation meeting the 
applicant should not be required to 
If the officer is. not satisfied that the 
certification is adequate, and a denial of 
648 should be mailed or given to the 
completed by one of tile authorized 
should then be submitted to 
deemed necessary, and for 

addliticlnal interview if 

The officer maY:'also contact 
officer is assured that the original 
existence of the disability 
determination and complete the 

After this consultation, if the 
memsand certifies to the officer the 

. officer should accept the disability 
)ml~Ie1:e record of these actions must be 

noted in the 

case which could be deniable due to the inability 
until we have been provided with a complete legal 

Justice. 

:hedlilled Cases ," 
tJ. 

inv()IVillg a request fot a disability-based exception should be 
In cases where the applicant has submitted the N-648 as an 

offill:Crs should try to familiarize themselves as much as possible with the 
actual interview. (This would include contacting the MD or clinical 

questions, or contacting the local state medical or psychologist licensing 
stalldulg of the professional if doubts exist.) This should give the office time to 
for any physical acconunodations or modifications that may be necessary for the 

apf,licolnt, to return incomplete applications for additional information, or to explore the possibility 
of going off,.site to conduct the inteMcw. DAOs should remember, however, that the actual decision 
on whether to accept the N-648 and thereby waive the section 312 requirements should not be made 
until the actual interview when the applicant is appearing before the DAO. 
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The decision on ~e N-64S should be made at the beginning of the interview, prior to the 
review of any other naturalization requirements. If the DAO has reason to doubt the authenticity of 
the N-64S, then the steps for see1dng additional evidence or a second certification (as outlined in 
section ill of this doauneDt) should be followed. If possible, the steps outlined in section m should 
be pursued prior to the inf:erview. If the applicant has appeared for the interview arise, 
the case shall be continued until the questions involving the to the 
satisfaction of the DAO. Offices should note that disabled to meet the 
other requirements for natura1ization, including residence 

For cases where t)le N-64S cannot be approved, 
648 is not being approved and that should be offered 
the languagc requiremen~ and the DAO should proceed 
applicant is not exempt under either 50/20 or 55/15 
considered the first interview. If the applicant is not 
the applicant should be scheduled for a ~::xlIJminaticln <il 

For applicants who claim to be disabled 
N-64S, DAOs should stop the interview, 
another interview. Ifthc N-64S is not 
above shall be followed,l.e., the appliCBl 
opportunity to meet the section 312 
up interview. 

ill. 

~lire:ments of section 312, 
CFR § 312.5(a), 

who have not filed an 
schedule the person for 

:erviiew. the policy outlined 
and civics and given another 

the requirements at the follow-

th~ Service reserves the right to require an 
suppor1ting the N-648 or to submit a second N-64S from 

instructed to use extreme restraint in exercising these 
remain after the steps outlined below have been 

is on the applicant to pay for any second certification, 
IOnilide:ration Officers should always remember that' theY are 

i"eglU"diItgthe medical professional making the determination, DAOs should 
number noted on the N-64S and standing by contacting the appropriate 

psychologist licensing agency. An answer from this agency will provide 
the validity oftbe medical professional's license, or might expose the existence 

of a practitioner. Evidence of mud in this instance should be handled in the standard way 
the. officer reports similar discoveries of document fraud. Documented evidence of an applicant 
knowingly using the services of a fraudulent medical source shall result in the application for 
naturalization and request for a disability-based exception being denied. Offices should also use the 
state licensing organiution as the source for purchasing any available directory of medical doctors 
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"" flinlpl psychologists. These direetorles can be used as reference manuals in addition to the 
~ctt with the state licensing offices. 

f6ny officer who detennines a second medic;al ceJ!ification to be necessary must comply with 
IN foQowing procedures: " " 

1. If questions exist regarding the disability or 
" DAO should attempt to reach tbemedical 

answer any questions the DAO may have 
questions are IUISW\lfed by this contact, " 
the adjudication of the IUllUr8iization 

2. If the applicant has bfd1 declared 
agency, . the DAO shOuld attempt to 
infonnation can be gained to claritY 
certi1icaiion. " 

3. If, after' consultation with the 
production of supplemental 
concem!; of the DAO, such 
reviewed. If these dotuml 
the case shall continue 
precautiGns to nrP.",,,, 

•. It' any Of these 
detennination or 
DAO shall 

is detennined that a 
file would satisfY the 

by the Service and 
Jestions, the adjudication of 

Officers must take alI 
of private medical documents. 

DAO as to the accuracy of the 
jQentials of the medical professional,the 

and obtain authority to require the 

applicant maIl be given another N-64S, with 
completed by an authorized medical professional other 

!DPII~ the first certification. Offices should contact the 
jcilttion for infonnation and contact points. In particular. 

applicants to coinmercial medical referral services listed in 
to any.pecific medical provider. Headquarters will continue 

of rderraIs and shall i~sue additional policy guidance, as needed. 
" and approval muh be obtained and noted on the N-400 for 

and procedures outlined abo~e. 
S 

IXIlIIIple is a possible situation where the DAO would feel compelled to require 

An has been submitted, but the medical professional has been so vague in answering the 
qI!OJdont Jhat the DAO cannot c1car1y discern how the disability prevents the applicant from fulfilling 
tho Rqu1rements of sect;ion 312 (i.e., "This individual has hypertension and is depressed."). While 
the state licensing board confirmed that the medical professional is licensed to practice medicine. 
efforts by the officer to obtain any type of c1arificationfrom the medical professional fail. The 



Page 12 

applicant may suffer from hypenension and be depressed, but this alone is not enough infonnation 
for an officer to approve the N-648. 

It is incumbent upon the DAO to keep an acc:uratejaccount of these actions and contacts in 
the alien file. All offices should also establish a liaison Mth the local or state board or 
society. This liaison effon should help the office and officer when particular 
medical professionals and the professional's certifications should also 
assist the medical community in understanding the overall in panieuIar 
requirements of section j 12. 

As noted, HQ Naturalization and Field ()pE:rati 
standardized referral poliCy, and will notifY field offices 
such a poliCy. 

I 

IV. Accommodations & Modifications 

All federal agencies are mandated 
discriminatory to persons with disabilities in 
Act of 1973 spells out these reqluirement 
served as the basis for the Americans 

)oliicie:s that are non­
The Rehabilitation 

roviisiol1S of the Rehab. Act 
ai~crirnin:aticln against persons 

fcquirc:d to adhere to the principles with disabilities in non-government 
of the Rehabilitation Act. 

make reasonable accommodations and 
the needs of persons with disabilities. For 

a nursing facility or hospital to interview or to 
IlI1CIda1~on and modification has been made. Therefore, this 

responsibility and to stress the need for offices to 
modifications',that are currently made on a daily basis. :, 

'/ 
i"D11ki~1g accommodations and modifications means that not all 
will attempt to be exempted from the section 312 naturalization 

that only disabled persons whose disabilities are so severe that the 
panicipate in the testing procedures for naturalization will be granted 

requirements. Certain individuals will be able to meet the requirements 
but with distinct, and in many cases environmental modifications or 

example: 

• Blind individuals not requesting an exception may be supplied with materials in 
Braille, large print, or questioned orally on section 312 civics questions. 

• Hearing impaired persons may be offered a written test on civics questions, and must 
be provided with a sign language interpreter if one is requested. 

• A person with a learning disability migm:be given a written civics test and granted 

TOTAL P.07 
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applicant may suffer fro~ hypertension and be depressed, but this alone is not enough information' 
for an officer to approve the N-648. 

It is incumbent upon the DAO to keep an accurate account of these actions and contacts in 
the alien file. All offices should also establish a liaison with the local or state board or 
society. This liaison effort should help the office and officer when particular 
medical professionals and the professional's certifications should also 
assist the medical community in W1dfntanding the overall in particular 
requirements of section lIZ. 

As noted, HQ Naturalization and Field Onera:ti. 
standardized referral poliey, and will notifY field offices 
such a policy. 

! 

IV. Accommodatio"l' & Modifications 

All federal agencies are mandated 
discriminatory to persons with disabilities in 
Act of 1973 spells out these requinmlent 
served as the basis for the' Americans 

~olilcies that are non­
The Rehabilitation 

irovisions of the Rehab. Act 
·discrirninaticm against persons 

eq1.lired to adhere to the principles with disabilities in non-government 
of the Rehabilitation Act. 

make reasonable accommodations and 
the needs of persons with disabilities. For 

a nursing facility or hospital to interview or to 
modation and modification has been made. Therefore, this 

responsibility and to stress the need for offices to 
modifications that are currently made on a daily baSis . 

. , 
)lIUlkirag accommodations and modifications means that not all 
will attempt to be exempted from the section 312 naturaIization 

that only disabled persons whose disabilities arc so severe that the 
participate in the testing procedures for naturalization will be granted 

requirements. Certain individuals will be able to meet the requirements 
but with distinct, and in many cases environmental modifications or 
~ple: ' 

• Blind individuals not requesting an eltccption may be supplied with materials in 
Braille, large print, or questioned orally on section 3IZ civics questions. 

• Hearing impaired p=ons may be offered a written test on civics questions, and must 
be provided with a sign language interpreter if one is requested. 

• A personiwith a learning disability might be given a written civics test and granted 
., 
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additional time to complete the test. 
• Persons with severe physical disabilities IlOUld respond to questions in a yes or no 

format, or through nodding their heads or~linking their eyes yes or no to particular 
questions'. 

This list is not all inclusive. Local offices should be 
accommodations and modifications to the testing procedures 
offices currently have many modifications and accomiIl1 
enCOUI1lgCd to share these concepts with other offices and 
point. However, offices and DAOs should remember 
exception to the section 312 requirements are doing so 
as so impairing that they' cannot meet the English and 

! 

Aside from the mbdifications that can be made to 
~ consideration to mOdifications of the actual intelrWil 
off-site to conduct a naturalization interview or to 
modification has been made. Another modific~ 
circumstances, a disabled naturalization 
the applicant during the interview. l<nr .. v" 

for many disabled applicants, the pres:enCI 
a distinct ca1ming effect: DAOs 
stressful experience for the nOll-<11 
with disabilities could' be 

and modiifi§ 

~dl1rUnistrlltion, offices must 
any time a DAO goes 
giaIlce, a considerable 

allowing, in limited 
guardian to accompany 

not practical. However, 
in the interview could have 

naturalization interview can be a 
factor of the interview for a person 

be willing to make this particular 

discretion ofthe Service, can in some instances 
IDDI:ovc:d English language interpreter for those applicants 

the English proficiency requirements of section 312. 
the DAO s~buld make clear to the family member or 

conducted with the applicant, not the family member or legal 
should make clear that the iilmily member's or guardian's role 

not as the actual applicant 
clarifY and understand from the family member or legal guardian any 

motions or signals that might be used as an 8Il3Wer to a question asked during 
int • .,rniew. Family members and legal guardians should be told that the DAO 

Cannot expect to know what particular physical motions or signals mean and thus the 
meanings of these signals should be established in advance. 

A family member or person holding legal guardian status for a naturalization applicant with diSabilities 
may also sign the N-648 on beha1fofthe applicant The neeessary signature of the N-648 only relates 
to authorizing the release of additional medical records to the Service. 
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l4Ju'pting cases w¥re ~l!f l1li.' ." &11 ~~n to ~ s~ion 31~ requirements. 
, .. UIidng acceptable &a:O!" .,,' - or ons to the testing and mte!V1CW envtronment is our 

mandate under the RdIdIitatidl'l Act of 19'73..\ . 

v. Oath of AIIepnee 
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~.'" AI ~s are·awm, tongrcoss 8II1eIIded_At:t 
~~~ fo~ certain persons with disab-" 
"rIA .. lire being offered an .. to Cbe 

. -imifennined b th . .... . y em on; 

Some commenters also it' at.edl thltm1 
them to have some Jimiti,d knowfcdp ·GtaWs. Hcn~$I'. 
requirement when it ~ .. settion 312 atrtendment 
still requ~ (Qr"~. 

,.':' .. .,...... 1j..". 

'. ,..~. _-lVofthls 
IIoC:OIWIlI'qjla.j m!,i'inodifications to 
jHiritnii • The Service chrrenrIy fulfills 
of8 CFR 337.3. While these IIR"risil)Jt 

(0 make nIUOIlabIc 
. lI8IICIs of disablccl 

")visiions of IIeCtiqIt 

are encomaged to bf; 
of the oath. H~lwe:Wr~li CFR 337.3 only apply 

iidnliniirtra,tion of the oath under 8 
rem.em, but have only been relieved of the 

Cerilmlc)ny. <>flees currently operating under 
. mth the local judicialY to facilitate requests 

tei a'tlministratively administer the oath in 8 CPR 337.3 
; ~.' 

IIlJQ ,a'ic:cluneal medical determination as to the 
!KlDlSibiilibr''''~ DJ.O ':ot the time of the interview to be sstisfied 

~=:~~~ .. nature of the actions he or she will be taking . Ii . oath. The Service believes that many disabled 
powledge requirements of section 312, will be able to 

".the concepts of the oath, and therefore will be eligible 
officers making these adjudications in cases involving 

1I10st likely be the most difficult aspect of the adjudication. 
. ~. 1hat this is not a new arC!l for officers. All offices have experience 

adj1i14ic~I' ~iftllillf .~.~ extremely ill or tebninalIy ill applicants. The practices that 
.. fR,-.. ~ ",III ~ IIIUne a conceptual understanding of the oath by these individuals should 
• be ftIIII'eated In cases involving disabled applican~. 

: f 
DAOs cannot elcpea that interviews with many~ersons with disabilities will proceed or be 

I ." _.' . . 
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conducted in the same way as with applicants without disabilities. Each interview will be unique and 
each applicant's capabilities reglIfding the oath requirement will need to be assessed on a case-by-case 
basis. Although a disabled applicant need not understand every word of the oath at the interview, the 
DAO must conclude that;lll applicant has an understanding of the nature ofthe oath. An inquiry by 
a DAO might include, for example. an attempt to detennine whether the that 
he or she is becoming 8 United States citizen, is giving up his or her prior personally 
and voluntarily agrees to .this change of his or her status. : 

If the DAO con~des that an applicant does 
applicant cannot at present be approved for naturalization. 
application on. these grounds must be discussed with the 
that the applicant cannot be approved based on the inal,~ 
this disposition in the file and hold the application 
Justice of certain further legal questions. The Del,artJlI\CI[ 
Act and the INA permit further accommodation 
on these grounds. Further guidance on this issue 
as quickly as possible. ; 

VI. Denials & Appeals 

lenl:ers suggested that the Service 
in the event their applications for 

current procedure for appealing a 
is adequate and should not be altered. 
denial of an N-648 is not a separate 

jlld:icative process. 

t-8p,plic:ant whose application for natura1ization is denied 
documentation, including medical evidence, prior to the 

be conducted by a SDAO. Offices are reminded that 
disability-related denials, the denial will be based on the fact 

or more of the statutory requirements of natura1ization, not the 
not believe that a disability exists which prevents the applicant from 

of section 312. 

that the Service has requested itdditionai public comments on alternative 
applicants with disabilities. Field offices will be notified of any change in the 

ii'ocedures. However, any such change will require a separate regulatory change to 
Drclvision of 8 CFR 336. This procedure would reql!ire an initial proposed rule and digest of 

public comments. 

VII. Training, Quality Control and Assurance & Reporting Requirements 

TOTRL P.05 
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A. Training~ ., 

The need for supplemental training for DAOs responsible for adjudicating disability-related 
naturaliz:ation cases cannot be overemphasized. Adjudicators who received the special disability 
ttaining the week ofIlUlU8IY 27, 1997, are designated as the DAO in his or her for 
fully informing and trainiDg additional officers on adjudicating disability Service HQ 
is currently working to formulate a training module which pan training given to 

. entry level adjudicators. In addition, local offices should all each 
officer has in complying with the non-discriminatory 
Act of 1973. 

B. Quality Control & Assurance and lU911ln 

Quality Control and Assurance must also playa 
noted in the Conunissioner's memorandum of 
Procedures), each offiCe adjudicating appliC8:lion 
assurance controls are in place at each step 
will be the first large-scale dealings some 
scrutiny will be placed upOn local offices. 
and correctly. Following the procedures 
control goals. ! 

in these adjudications. As 
IfIw:l8ticm Quality 

ensure that quality 
these adjudications 

with disabilities, public 
:ations are adjudicated &irly 

:omlent will meet many quality 

PrclCCciulles Memorandum, supervisory 
involving other statutory eligibility 

",oeption cases, supervisors must review and 
medical certification, in addition to conducting 

officer has made:a final decision on the entire application. 
~.u, .. for disability regulation training at HQ, but must 

supervisors receive a briefing from the officers with 
that any routine adjudication processes are not disrupted. 

after implementation of the disability regulation, officers who 
gUlimcln at HQ should have primary responsible for the adjudication of 

of the other officers within their respective districts. SDAOs must 
ca:ses to ensure proper processing and compliance by both the applicant 
Currently, the disability ca:ses are included as part of the N-400 Quality 

md,.,. tl,." "Checklist after Intelview for all cases" section ("If Sec. 312 exemption 
igibility- 50/20, 55/15; 65/20; or disability). The Quality Assurance Review Officer 

should note in the "comments" section that the disability exception was granted based on the attached 
Form N-648. On the N-400 Processing Worksheet, the adjudicating officer checks "other eligibility 
requirements met," annotating in the "comments" section that an N-648 was accepted. The 
supervisor wiIllikewise note on the N-400 Processing WorkSheet under the "applicant with complelt 
staMory eligibility issues" section that the officer correctly adjudicated the case involving the 
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acceptance of the N-648. There is space in both sections for further comment. 
, 

The Service is investigating the use of a private organization, via contract, to assist with 
quality control by means of random samplings and revieWs. We are giving the public an additional 
opportunity to commen~ on this concept, and will communicate with all field decision 
made to ,mplement such a policy. Offices must cooperate with any by HQ to 
ensure quality in this particular adjudicative process. 

In addition to the N-400 Quality Assurarice chcckliS1 
attached Progress Worksheet for Disability Exceptions 
a separate log file of the Progress Worksheet, 
explaDatory, and will serve as the information fOlliJIdlltio,n 
supplemental data about disability cases, workloads, or an 
sball photocopy and send or o-mail their Progress 
The regions sball serve as the source for any request 
processing disability exception cases. This will be 
After this initial six month period, an evaJluatiol 
eliminate this reporting requirement. 

The Progress Worksheet will 
data on N-648 receipts and pro>ces:si 
were fulling informed of the 

Nh.:thl~ to continue or 

report that will now track 
Jall\wy 28-29, 1997 training at HQ 

rOCl~ssil~g N-648s. 

TOTAL P.02 



Section 312 Disability Naturalization 
Adjudications: Supplemental Policy 
Guidance for Field Offices 

HQ 70/33.2-P 

~RAfT 
1/30/"1 '1 

All Regional Directors Offi~ of Examinations 
All District Directors (exCept foreign) 
All Officers-in-Charge (except foreign) 
All Setvice Center Directors 

This memorandum and accompanying attachments provide supplemental policy guidance on 
section 312 exceptions for persons with disabilities to all Immigration ljnd NaturaJization Service 
(INS) field offices currently adjudicating applications for naturalization. 

A 1994 teclmica1 amendment to the Immigration and Nationality Act extended an exception 
to disabled applicants regarding all the section 312 requirements. ,The, attached final rule, to be 
published in the Federal Register on February 4, outlines the background history of the amendment, 
the efforts of INS to implement this new policy, and the new regulate!)' text. 

Effective upon publication in the Federal Register, offices shall immediately institute the policy 
outlined in the final regulation and in this document. Previously distributed drafts of this document 
and the previously distributed field guidance, dated November 21, 1995, used as a basis for 
adjudicating section 312 disability exception requests shall no longer be used. In order to ensure 
Consistency, individuals with pending cases shall be required to submit the new form N-648, Medical 
Certification for Disability'Exceptions, and shall have the principles outlined in this document applied 
to their final adjudication. It is expected that the policy and guidelines outlined in the attaclunents 
wiU be followed Consisttmtly by all adjudications officers. In addition, offices should conduct 
Community outreach and'education on this regulation as discussed in the attached policy guidance. 

,', 

Changes to 8 em §§ 312.1 and 312.2 reflect our efforts to make the regulation consistent 
with the amended statute: In particular: i 

• The wording of§ 312.1(b)(3) has been changed, with new language on disability­
based exceptions found on page 32 of the attached final rule. Offices should note that 
previous wording directly referencing blindness and deafhess have been removed. 

• The current §312.2(b) has been redesignated as paragraph (c) and a new paragraph 
has been added as paragraph (b)( 1) to provide a disability-based exception to the 
civics requirements (page 33 of the attached rule). 

• A new pat:agraph at 8 CFR 312.2(b)(2) has been added to explain the medical 
certification process for a disability exception, 

The Service is coriunitted to ensuring that the implementation of the procedures outlined in 
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this document are followed. Since a primary mission of the INS is to provide service, applicants with 
a legitimate claim to the disability cceeption provisions, should be facilitated through the adjudication 
process. At the same time, Service officers must also utilize credible approaches to deterring fraud 
and abuse that are applicable to aU adjudications for benefits under the Act and must remember that 
what may what seems \i.ke fraud may in reality be a lack of information about the naturalization 
process on the part of cen.un individuals with disabilities. Service officers must also continue to 
ensure that applicants whQ are granted section 312 exceptions continue to meet all other applicable 
eligibility requirements cQr naturalization. . , 

Since many. dis~ility-re1ated cases wm.~e."emoti~nallY ,charged, all INS offices and 
adjudication officers are oirected to use compassion, discretion, and sensitivity in adjudicating any 
request for a section 312 Qjsability-based exception. The same level of discretion and sensitivity INS 
officers apply to orphan :adoption cases should be replicated in all section 312 disability exception 

•• ,. • • " ,> ,I 

cases. ' 

Many aspects of this regulatory revision are new and therefore we fully expect field offices 
to have many questions.' We realize that all questions will not be answered within this document. 
However, we plan to distr!buting regular updated supplemental policy guidance memoranda for policy 
and procedural issues nett answered by this document. Headquarters will also depend on all field 
offices to bring unique cas.es and situations to our attention iI) order that the>experience may be shared 
with other offices. ' 

, 
Questions about the policy outlined in the attachment to this memorandum and in the Federal 

Register final rule may be directed to Staff Officer Craig Howie, HQ NaturaIization Division. 
Questions regarding the new form, the new training module;:or quality assurance compliance may be 
directed to StalfOflicer Jody Marten, HQ NaturaIization Division. Both officers may be reached on 
2021514-5014. ' 

Attachments 

, , 

Louis D. Crocetti 
Associate Commissioner 

I ' 
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§312 DISABIT..ITY ADJUDICATIONS: 
SUPPLEMENTAL FIELD POLICY GUIDANCE , 

I. Introduction 

The Immigration and Naturalization Technical Corrections Act of 1994 amended section 312 
of the Irnmigmion and Nationality Act (the Act) to afford naturalization applicants with physical or 
developmental disabilities or mental impairments an exception to English language proficiency and 
United States history and government (civics) knowledge requirements. This amendment augmented 

. the pre-existing exception that persons with disabilities were afforded regarding only the English 
proficiency requirements of section 312. 

On November 21, 1995 the INS issued preliminary guidance to all naturalization adjudicating 
offices on the section 312disabiJity CltCCptiODS. On August 28, 1996, a proposed rule was published 
in the Federal Register, proposing to amend the SClVice regulations at part 312 to accommodate these 
new disability exceptions. During the Fall of 1996, the Service reviewed and digested the 228 
comments that were submitted by the public pursuant to the proposed rule. The resulting final rule, 
scheduled to be published in the Federal Register on February 4, 1997, contains substantial changes 
to the provisions of the proposed rule and the preliminary guidance. In particular: 

• Direct reference to the three disability categories in thE! regulatory language of 8 CPR 
312 has been replaced with language complementing the disability terminology used 
by the Social Security Administnltion (SSA) in their regulations (i.e., "medically 
determinable physical or mental impairment or combination of impairments"). 

• Creation of a new public use form, N-648, Medical Certification for Disability 
Exceptions, to be used by any applicant requesting an exception to the section 312 
requirements based on a disability. A copy of the form is included with this 
document' Offices are advised to accept photocopies of the N-MS until the form has 
been placed in full circuIation following printing by the Government Printing Office 
(a process which could take more than siX months). 

• The elimination of the proposed use of the civil surgeons to make the disability 
determinations. In the place of the civil surgeons, the INS will allow only licensed 
medical doctors or licensed c1inicaI psychologists to complete the N-648. 

As noted in the accompanying documentation, these exceptions for persons with disabilities 
are not blanket exemptionS from the requirements mandated by section 312. With accommodations 
or modifications, certain applicants with disabilities will be able to meet the section 312 requirements, 
just as they are accommodated today in many instances. To institute a policy of blanket exemptions 
would play into the stereotypi~1 concept that.per~ns .wi~ii. disabil!tiesare notab,.; to. piiriicipate in 
mainstream activities. Such a policy would be contrary to the provisions of section 504 of the 
Rehabilitation Act of 1973 with which all federal government agencies must comply. Therefore, all 
adjudications for a section' 312 exception based on a disability will be made on a case by case basis. 
It would be discrirninatol)"to formulate policy which states that everyone with a particular disability 
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is exempted from the section 312 requirements when some; individuals wi~ the disability could well 
take part in the testing requirements imposed by section 312 with reasonable accommodations or 

, modifications. " 

All offices must note that the provisions contained within the documents in this package are 
effective immediately upon publication of the final rule in the Federal Register and must be followed 
without exception. Due,to the substantial changes the Service has made to the provisions of the 
proposed rule, the public,is being allowed a 60 day comment period on the final rule. This will not 
affect the aUthority or responsibility of all local offices to proceed with these adjudications 
immediately and without delay. Any changes that may result from further public comments will be 
issued in writing to all field office. • 

S,ervice offices adjudicating naturalization applicants should make note of the changes to the 
regulatory language of SeFR part 312. or particular concern to officers should be these changes: 

; 

• The wording of § 312.1(b)(3) has been changed, with new language on disability­
based exceptions found on page 32 of the attached final rule. Offices should note that 
previous wording directly referencing blindness and deafhess have been removed. 

• The current §312.2(b) has been redesignated as paragraph (c) and a new paragraph 
has been added as paragraph (b)(l) to provide a disabilm--based exception to the 
civics r'equirements (page 33 of the attached rule). ' 

• A new paragraph at 8 CFR 312.2(b)(2) has been added to explain the medical 
certification process for a disability exception and an explanation of the new form, N-
648, Medical Certification for Disability Exceptions. 

Adjudication offiCers receiving the special two-day,trainingat HQ during the week of January 
27, 1997~ should be the'officers initially adjudicating disability-based applications for section 312 
exceptions. This corps of officers will be responsible for ebsuring the complete dissemination of the 
information and policies tontained in this document to additional adjudications officers within each 
naturalization adjudicatirig office and shall ensure that these officers are familiar with these policies 
prior to the adjudication of disability-related exception cases. These trained officers should also work 
closely with the district director or officer-in-charge to ensure that full information about this 
regulation is provided to information officers, congressional, and public affairs officers 'and others 
within their office who will be answering questions from the public. 

,. 
Each office is respoIlSl'ble for conducting local community outreach to infonn and educate 

organizations that assist'immigrants, persons with disabilities, the elderly, and others to whom this 
regulation may apply. Representatives of medical and psychological organizations and government 
agencies such as SSA ai\.d Hcalth and Human Services (HHS) should be included in this outreach. 
Each office should endeavor to educate members of the medical And immigrant assistance 
communities about the 'natura1ization process and the ri!quirements of this regulation as soon as 
possible fonowing publication in the Federal Register. Such information dissemination will improve 
the ability of the assistanCe groups and medical professionals to accurately apply the disability-based 
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exceptions in appropriate cases and will help deter abuse of the process. 

All offices are reminded of the intense public scrutiny the INS will be placed under as this 
program moves forward. For many officers, this will be their first experience adjudicating cases 
involving applicants with disabilities. Officers are therefore reminded to,a,!jVlly,s. u~e~~~cretion ~d 
cOmpassion in making adjudications involving persons with di~es. The same level of compassion 
and discrCtion that has iri the past been applied to cases hivolvmg .o,rp)1l!,11 ~~opti9J1s is to be applied 
to any section 312 disability exception request. . 

II. Disability Definitions, Medical Professionals Au~orized to Com~1ete New Fonn N-648 & 
Adjudicating Currently Pending Cases 

A DisabilitY Definitions 

In the preliminary field guidance (issued in November, 1995) and the proposed rule, the 
Service offered exact defipitions of the terms physical disability, developmental disability,and mental 
impairment designed to reflect the amendment Congress made to section 312 of the Act. Parts of the 
definitions were also baSed on the limited Congressional guidance, contained in the one committee 
report issued that related to the 1994 Technical Corrections Act. :. 

As officers will note in reviewing the comments portion of the attached final rule, many 
commenters had concerns about the definitions we proposed .. After reviewing the public comments, 
and after consultations with the SSA, the Service has chosen to drop the proposed definitions and rely 
on language that compOrts to the definitions used by the SSA in their !Cguiations. As such, the 
wording of8 CFR at part.312.l(bX3) has been changed and at 312.2(b)(1) has been amended to refer 
to medically determinable:physical or mental impairment(s), that already has or is expected to last at 
least 12 months. (See pages 32-33 of the attached final rule.) The phrase "medically detenninable 
physical or mental impairments" encompasses the three disability categories noted in section 312 of 
the Act and refers to an impairment that has resulted from anatomical, phy~ological or psychological 
abnonnalities. Using Il).edically acceptable clinical and laboratory diagnostic techniques, these 
abnonnalities can be shoWn to so limit or impair the indiVidual as to render him or her unable to learn 
and demonstrate the information required by section 312. In addition, language is included in the 
regulation that prevents individuals whose disability resulted from the illegal use of drugs from being 
granted these CKceptionsc This was a particular concern of Congress. 

B. Medical ~rofessionals Authorized to Complete New Form N-648 

Initially, the Service proposed using the corps of authorized civil surgeons to perfonn the 
disability detenninations for naturalization applicants requesting an exception to the section 312 
requirements. After long discussions with SSA, HHS, and the Centers for Disease Control (CDC), 
the decision was made not to rely on the civil surgeons to perform this function .. Th~ CDC noted that 
the majority of civil surgoons have expertise cemered around diagnosing communicable diseases, not 
in making complex disab4ity determinations. Therefore, the Service is iIJ!Iending 8 CPR part 312.2 
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with the addition of a new paragraph (b )(2), which outlines the medical professionals autliorized to 
make the disability det~ations and complete the new public use fonn N-64S, Medical 
Certification for Disability Exceptions (copy attached). A c:omplete discussion of the rationale behind 
creating a new public use {onn is found in the Discussion of Comments section of the attached final 
rule. . 

Upon publication of the final rule, only licensed medical doetoQ or licensed clinical 
psychologists will be authorized to make a disability detennination, utilizing the new form N-64S. 
The term licensed medical doctor includes doctors who -are specialists, such as board certified 
psychiatrists. In addition, arrj civil surgeon meeting these criteria will be able to make a disability 
determination, but based 'pn the surgeon's expertise with a:panicular dis8bi1ity, not on the ihct that 
he or she is a civil surgeon. These licensed medica! profeSsionals will be required to eerti1Y on the 
new form that their medica! speciality, ecpericnce, and other qualifications permit them to make such 
a complex disability assessment. In addition, the medical doctor or licensed clinical psychologist must 
certifY under penalty of peijury that his or her statements are true and c:orrect. selvice officers should 
note that medica! professionals DQt authorized to c:omplete the N-648 include nurse or homoeopathic 
practitioners, physician aSsistants, and medical center or nursing center administrators who are not 
licensed medical doctors with disability experience. As is the case with virtually all Service 
adjudications, the burden is on the applicant and the licensed medical professional to ensure that the 
N-648 is c:ompleted c:olTC¢tly and that the medica! professional is authorized to make the certification. 

( . 

District Adjudication Officers (DAOs) are reminded that it is the responsibility of the medical 
professional to make the medica! determination. This responsibility is clearly delineated on form N-
648 in questions three and six. Officers are not medical PC9fessiona!s, advocates, or social workers 
and should not place therrlselves in the position of attempnng to sec:ond guess the medica! evaluation 
of the qualified medica! professional certifYing a disability exception on the N-648. Nor should the 
officers place themselves in the position of being a medica! professional and thereby denying the 
existence ofa disability. I However, DAOs should not hesitate to talk with the rnedicaldoctor or 
clinica! psychologist, aftci c:onsultation with the DAO's supervisor, if the omcer has a question about 
the MD's or psychologist! s type of certification or questions about the di~bility determination. This 
is particularly the case if the terminology is VC1}' general and does not explain how the particular 
medica! c:ondition prevents the applicants from learning the requirements of section 312 of the Act. 
For example, an N-64S Inoting the disability as only hypertension would need further explanation. 
The officer needs to know how or why hypertension prevents the applicant from learning the section 
312 requirements. procedures for obtaining a second medica! opinion, wh\lre deemed necessaJ)', are 
discussed below. : 

Beyond reviewing the N-64S, officers may consult with officials of other federal or state 
agencies if the applicant'has been declared disabled by another agency, ¥1d the DAO believes that 
such a consultation would assist with the disability detennination process. DAOs also have the 
authority to request additional medica! records on the-applicant, but only in instances where there is 
a well founded belief that such documentation would allow the DAO to accurately adjudicate the 
request for a section 312 exception. (See Section III, Referrals for an Additional Medica! Opinion.) 

t 
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Such a request must be documented in the record, outlining the reasons for the request and the 
response of the medical professional holding said records. Officers should also take all necessary 
precautions to maintain the confidentiality of sensitive medical records. 

\ 

All officers should fiuniliarize themselves with the new fonn N-648 prior to adjudicating any 
disability-related case .. ' The new language of 8 CFR 312.2 (b)(2) notes that the N-648 must be 
submitted as a supplement to the N-400 application when the N-400 is filed. (This will allow offices 
to pre-screen disability exception requests, to make any necessary modi1j.cation in accessability, or 
to consider the option of going on-site for the interview.) However, since the policy and fonn are 
new, offices for the foreseew1e future should accept the N-648 if the applicant brings the fonn to the 
natura1ization interview.' Offices should accept legible photocopies of the fonn. 

" 

C. Adjudicating Currently Pending Cases 

For offices that have cases pending related to a request for a disability exception, the final 
adjudication should be made based on the policy and guidelines noted in the final rule. In order to 
ensure consistency, all applicants with a currently pending request for an exception based on the 
preliminary guidance will be required to have the new fonn N-648 completed and submitted to the 
Service for review. Offices will need to mail applicants with pending requests for a disability 
eKception, based on preliinimuy field guidance, an N-648 as soon as possible. This policy will avoid 
having two standards applied to the adjudication. 

m. Requirements for Additional Evidence or Second Certification • 

In section 312.2(b)(2} of the final regulation, it is noted that the Service reserves the right to 
require an applicant to submit additional evidence supporting the N-648 or to submit a second N-648 
from another authorized professional. Offices are instructed to use extreme restraint in exercising 
these options, and shoulb only do so when doubts remain after the steps outlined below have been 
completed. DAOs should note that the burden is on the applicant to pay for any second .certification, 
and should take this flict into consideration. Officenl should always remember that they are 
responsible for determinirlg the eligibility for naturalization, but not for making or rendering a medical 
determination. 1 

Any officer who determines a second medical certifiCation to be necessary must comply with 
the following procedures: 

1. Ifquestions exist regarding the disability or the actual completion of the N-648, the 
DAO should attempt to reach the medical professional for answers to the DAO's 
questions. If the officer's questions are answered by this contact, the referral will not 
be deemed necessary, and the adjudication of the naturalization case should continue. 

2. If questio'ns exist regarding the medical professional making the detennination, the 
DAO sh061d attempt to verify the license number noted O!l the N-648 by contacting 
the appropriate state medical or clinical psychologist licensing agency. An answer 

t 
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from this' agency will provide evidence regarding the validity of the medical 
professiOl)al's license, or might expose the existence of a fraudulent practitioner. 
Evidence of fraud in this instance should be handled in the standard way the officer 
reports similar discoveries of document fraud. Documented evidence of an applicant 
knowingly using the services of a fraudulent medical source shall result in the 
exception and application for naturaIization being denied. 

3. If the applicant has been declared disabled' by another state or federal government 
agency, the DAO should attempt to make contact with this agency to see if any 
information can be gained to clarify the questions the officer has about the 
certification. 

4. If, after c<,nsultation with the medical certification provider, it is determiried that a 
production of supplemental records from the applicant's ~ file would satisfY the 
concerns ,of the DAO, such records shall be requested and reviewed. If theSe 
documents resolve all outstanding questions, the adjudication of the case shall 
continue Without a second referral. Officers must take all precauuons to preserve the 
privacy and confidentiality of private medical documents. 

5. If any of these procedures fail to satisfy the DAO as to the accuracy of the 
determination or of the medical professional, the DAO shall consuh with his or her 
supervisor and obtain authority to require the applicant to obtain a second disability 
certification. . ; . 

6. Upon approval, the applicant shall be given another N-648; with instructions to have 
the form completed by an authorized medical professional other than the professional 
that completed the first certification. Until definitive guidance can be issued regarding 
who should perform these referrals, offices should contact the local medical board or 
society for information and contact points on referrals. In particular, offices should 
not refer: applicants to commercial medical referral services listed in ~lephone 
directories or to any specific medical provider. . 

7. SupervisOry consultation and approval must be obtained and noted in the record for 
all the steps and procedures outlined above. 

1 ' 

An example of a situation where the DAO might feel compelled to require a second certification 
would be in a case where'the medical evaluation, as noted on the N-64S, is so vague that the officer 
cannot clearly discern what is the actual disability or combination of disabling impairments, how the 
impairments prevent the applicant from learning the section 312 information, and the efforts to obtain 
clarification from the medical profession making the certification fail. It is incumbent upon the DAO 
to keep an accurate account of these actions and contacis in the alien file. All offices should also 
establish a liaison with the local or state medical board or society. This liaison effort should help the 
office and officer when questions arise over particular medical professionals and the professional's 
certifications on the N-64S. 

As noted, HQ Naturalization and Field Operations are currently working on a standardized 
referral policy, and will ~otify field offices as soon as the policy is finalized. 
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IV. Accommodations & Modifications 

All federal a:gencies are mandated to promote and adhere to policies that are non­
discriminatory to persons with disabilities in the administration of a:n pro~. The Rehabilitation 
Act of 1973 spells out these requirements. (The non-discriminatory provisions of the Rehab. Act 
served as the basis for the Americans with Disabilities Act, which bars discrimination against persons 
with disabilities in non-government areas.) All INS offices are required to adhere to the principles 
of the Rehabilitation Act. 

The Rehabilitation Act requires the Service to make reasonable accommodations and 
modifications to program administration to accommodate the needs of persons with disabilities. All 
offices currently do make accommodations and modifications on a daily basis. For example. every 
time an office sends a DAO on-site to a nursing facility or ~ospital to interview or to administer the 
oath of allegiance, an acCommodation and modification has been made. 

Offices are reminded that making accommodations and modifications means that not a:n 
persons with disabilities will be C(empted from the section 312 naturalization requirements. The final 
rule notes that only disabled persons whose disabilities are so severe that the person is rendered 
unable to participate in the testing procedures for naturalization will be granted an exception from 
the testing requirements. Certain individuals will be able to meet the requirements section 312 
imposes, but with distinct modifications or accommodations. For example: 

• Blind individuals may be supplied with materials in Braille, large print, or questioned 
orally, and perhaps in their native language. on section 312 civics questions. 

• Hearing impaired persons may be given a written test on civics questions. 
• A person·'with a learning disability might be given additional time to complete a 

written ciVics test. 
• Persons with severe physical disabilities could respond to questions in a yes or no 

format, ot through nodding their heads or blinking their eyes yes 'or no to particular 
questions: 

This list is not a:n inclusive. Local offices should be creative iIi constructing additional 
accommodations and modifications to the testing procedures required by section 312. In many cases, 
offices currently have many modifications and accommodations already in use. Offices are 
encouraged to share these concepts with other offices and with their regional Examinations contact 
point. However, offices and DAOs should remember that disabled applicants attempting to gain an 
exception to the section 312 requirements are doing so because they view their particular disability 
as so impairing that they!cannot meet the English and ciVics requirements. 

Aside from the modifications that can be made to the actual test administration, offices must 
give consideration to modifications of the actual interview. As noted above, any time a DAO goes 
on-site to conduct a naturalization interview or to administer the oath of a:negiance, a considerable 
modification has been made. Another modification that offices need to conSider is allowing a disabled 
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naturalization applicant's Wy member to accompany the applicant during the interview. For most 
adjudications, thi!.~gg~~o~is notp~cal. However, for many disabled applicants, the presence 
of a family member in the interview could have a distinct 9!I.!I1.ing effect. DAOs must always 
remember that the naturalization interview can be a stressful experience for the non-disabled 
applicant. The stress fa~or of the interview for a perso* with disabilities could be even greater. 
Offices must be willing to mal..-e this particular accommodation and modification on a case by case 
basis. The fiunily memb~ at the discretion of the Service, can in some ins.tances ~sist the interview 
by acting as the approved English language interpreter for those applicants whose disability prevents 
them from fulfilling the English proficiency requirements of section 312. 

DAOs are remindcid again of the need for the utmost ~'1SS1on;:diserc:tion,and.sensitivity 
in adjudicating cases wliere the applicant requests an exception to the section 312 requirements. 
Makipg acceptable accomlnodations or modifications to the testing and intCrview environment is our 
~aniiate under the Reha~i1itation Act of 1973. . .. 

V. Oath of Allegiance 
i , 

As offices are a~e, Congress amended the Act"at section 312 to provide persons with 
disabilities an exception td.oniy the English and civics requirements. Therefore, many feel that while 
disabled applicants are being offered an ex~on to the requirements of section 312, we are in fact 

\ holding these same appliqan~QOuble<iii'iitty requiring them to lake the oath of allegiance 
required by section 337 of the Act. To hold these applicants to the requirements of seetion 337 
requires them to have a limited knowledge of civics, some have stated. 

As stated in the miroduction to the regulation, Congress di~! {ddress the oath requirement 
when it passed the sectioni312 amendment concerning disabilities. ~ cha~e in this policy, whether 
from newly discovered colm precedent or statutory amendment, will be related to all field offices as 
quickly as possible. Un~such a time, the oath is still required for all applicants. 

As noted in sechlon IV of this document, offices are required to make reasonable 
accommodations and modifications to programs in order to accommoda,te the needs of disabled 
persons. The Service currently fulfills many of these accommodations via the provisions ofsection 
337.3 of8 CFR. While ,hese _revisions do not allow or authorize the waiving of the oath, offices 

<" are nccur to rrung aceo odating in granting requests for expedited administration 
. of the oath. However, app mu be reminded that the provision ofB CFR337.3 only apply to 
the administration of the oath. No one granted an expedited administratio!, of the oath under 8 CFR 
337.3 has been waived this requirement, only the statutory requirement that the applicant participate 
in a public ceremony. Offices currently operating under an order of exclusive jurisdiction should 
forge a liaison with the locial judiciary to facilitate requests for special ceremonies or for the authority 
to administratively admster the oath in 8 CFR 337.3 cases . 

• 

While it is not the role of the DAD to make a technical medical determination as to the 
existence of a disability, it is the responsibility of the PAO to be satisfied that the disabled 

~ . . 
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natura1ization applicant Understands the actions he or she is taking, and,to some extent the actual 
provisions of the oath; The Service believes that many disabied applicantS, while excepted from the 
civics knowledge requirements of secti~n 312,. ~ be able to have a limited .un~erstanding ofthill 
concepts orthe oath, aild therefore will be eligible to complete the naturalization process. Fo~ 
officers making these disability-based adjudications, this will most likely ~e the most difficult aspect 
of the adjudication. . 

.' 

As noted in the previous section of this document, family members may assist the DAO in 
understanding the responses of certain disabled applicants. However, prior to the start of the 
interview, the DAO should attempt to clarifY and understand from the family member any physical 
motions or signals that might be used as an answer to a question asked during the interview. 

DAOs cannot expect that interviews with many persons with disabilities will proceed or be 
conducted in the same way as with applicants without disabilities. Each interview will be unique and 
each applicant's capabilities regarding the oath requirements will. need to be assessed on a CM!lJ)y 
case basis. However, the DAO conducting the intervieW with a disabled applicant must be assured 
that the core qualificationS specified by the oath are in some form understood by the applicant. These 

-core qualifications are th~t the applicant: 

• Understands that he or she is becoming a United States citizen. . 
• Understands that he or she is renouncing his or her allegiarice to their prior nation of 

citizenship. 
• Personally and voluntarily agrees to this change in his or her status. 

The DAO must be assured that the disabled applicant has some conceptual level of understanding of 
these cOre qualifications,;but not necessarily every exact word of the oath. 

Applicants who cannot satisfY the DAO of an understanding of these . aforementioned 
qualifications, whether disabled and entitled to an exception to the section 312 requirements or non­
disabled, cannot be naturalized under the current structure of the Act. A denial of an application for 
naturalization based on the inability to understand the concepts of the oath should be initially 
discussed With the DADs ~pervisor, and the written denial must cite the failure to meet the statutory 

~
. ents of the Act at' section 337. Offices are reminded of the extreme sensitivity of this issue 

with the public. As previously noted, any legal analysis or discoveries which might change this policy 
will be forwarded to all adjudicating field offices as quickly as possible. 

I.; 

O 
Offices should note that the Service is seeking further legal guidance on the issue of the oath 

:r requirement. Offices shoWd not deny any disability-related case, based on the applicant's inability 
to take the oath., until this further legal guidance is provided to all field offices . 

.' :' 

VI. Denials & Appeals 

In the discussion of comments of the final rule, many commenters suggested that the Service 
• 
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establish a special appeal procedure for applicants with disabilities in the event their applications for 
naturalization are denied. The Service determined that the current procedure for appealing a 
naturaliZation denial, as ,speci£ed in the Act in section 336, is adequate and should not be altered. 
This decision is based cin the fact that the acceptance or denial of ~ N-64S is not a separate 
adjudication, but a part of the overall N-400 adjudicative process. 

As is specified inS CPR 336.2, any applicant whose application for natura1ization is denied 
may submit additional independent evidence, including medical evidence, prior to therCconsideration 
hearing. This hearing shoUld be conducted by a SAO. Offices are reminded that in the vast majority 
of eases involving disability-related denials, the denial will be based on the fact that the individual 
cannot meet one or mole of the statutoI}' requirements of natura1ization, not the fact that the Service 
does or does not be1ievjl that a disability exists which prevents the applicant from fulfilling the 
requirements of section 312. 

I 
Offices should note that the Service has requested additional publi~ comments on alternative 

appeal procedures for applicants with disabilities. Field offices will be notified of any change in the 
current appeal procedur~ However, any such change will necessitate a separate regulatory change 
to the provision of S CFR 336, which would require an initial proposed rule and digest of public 
comments. 

VII. Training, Quality'Control & Quality Assurance 

The need for supplemental training for DAOs responsible for adj\.1dicating disability-related 
naturalization eases cannot be over emphasized. Adjudicators who reCeive the special disability 
training the week of January 27, 1997, are designated to be the DAO in his or her office to adjudicate 
disability exception cas~ for the first 60 days after the publication of the final rule in the Federal 
RegisU;r. These DAOs ar~ also to share the concepts and materials gained at this session with (ellow 
officers in their respectivl! district. Service HQ is currently working to formulate a training module 
which will be part of all;basic training given to entry level adjudicators~ In addition, local offices 
should reinforce to all iDAOs the responsibility each officer has in complying with the non­
discriminatory provisionS of Section 504 of the Rehabilitation Act o( 1973. 

Quality Control and Assurance must also playa prominent role in these adjudications. As 
noted in the Commissioner's memorandum of November 29, 1996 (Naturalization Quality 
Procedures), each office adjudicating applications for naturalization must ensure that quality 
assurance controls are in place at each step of the adjudicative process. In that these adjudications 
will be the first large-scale dealings some offices may have with applicants with disabilities, public 
scrutiny will be placed upon local offices. We must ensure that these applications are adjudicated 
fairly and correctly. Following the procedures previously outlined in this document will meet many 
quality control goals. 

In compliance wi~h the November 29, '1996 QUality Procedures ¥emorandurn, supervisory 
review is necessary for cases with "applicants with complex cases involving other statutory eligibility 
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detenninations." It should be noted that with disability eXception cases, supervisors must r~view and 
approve all adjudicating officers' requests for a second medical certification, in addition to conducting 
a review of the case after the adjudicating officer has made a final decisiol} on the entire application. 
Since not all supervisors have been made available for disability regulation training at HQ, but must 
still review these cases, it is requested that supervisors receive briefing from the officers with primary 
training at HQ by FebruaI}' 4, 1997 in order to ensure that any routine adjudication processes are not 
disrupted. 

Offices have been advised that for the first 60 days after implementation ofthe disability 
regulation, officers who received training on the regulation at HQ must be solely responsible for the 
adjudication of these cases and the training of the other officers within their respective district. For 
the next 60-day period, these same officers are responsible for review of an disability cascs. 
Currently, the disability cases are included as part of the File Review Attestation worksheet under 
both the "Checklist after Interview" section, and the "Continued Cases" section. On the N-400 
Processing worksheet, the adjudicating officer checks "other eligibility requirements met" and the 
supervisor notes the officer correctly adjudicated a case where the issue was an "applicant with 
complex statutory eligibility issues." There is space in both sections for funher comment. We are 
reviewing whether to expimd the processing worksheet to allow for more detailed coverage of an No. 
400 application with an attached N-648, or whether the comments seetion is sufficient for more 
explanation. 

As noted previously in this document, SAOs must specifically review disability cases to ensure 
proper processing and Compliance by both the applicant and the adjudicating officer. Additional 
guidance concerning a mandatory tracking log for these disability-related cases may be found in the 
attached documentation. 

The Service is investigating the use of a private brganization, via contract, to assist with 
quality control by means' of random samplings and reviewS. We are giving the public an additional 
opponunity to comment: on this concept, and will communicate with all field offices any decision 
made to implement such a policy. Offi~ must cooperate with any effort undertaken by HQ to 
ensure quality in this particular adjudicative proce~s. 

TOTAL P.03 
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.On Page ~O, CRT proposes to add "or guardian" after "family member" 
each time it appears in the first incomplete paragraph. 

On Page 1~, substitute the following for all the full paragraphs: 

DAOs cannot expect that interviews with many persons with 
disabilities will proceed or be conducted in the same way as with 
applicants without disabilities. Each interview will be unique and 
each applicant's capabilities regarding the oath requirements will 
need to be assessed on a case-by-case basis. Although a disabled 
applicant need not understand every word of the oath, the DAO must 
be assured that an applicant has an understanding of the nature of 
the oath. An inquiry by a DAO might include, for example, an 
attempt to determine whether the applicant understands that he or 
she is becoming a United States citizen, is giving up his or her 
prior citizenship, and [CRT proposes to delete "personally and") 
voluntarily agrees to this change of his or her status. 

If the DAO concludes that an applicant does not understand the 
nature of the oath, that applicant cannot be naturalized under 
current statute and regulations. A denial of an application for 
naturalization based on the inability to understand the nature of 
the oath should be initially discussed with the DAOs supervisor, 
and the written denial must cite the failure to meet the statutory 
requirements of: the Act at section 337. Offices are reminded of 
the extreme sensitivity of this issue with the public. As 
previously noted, the Service is seeking further legal guidance on 
the issue of the oath requirement, and any legal ·analysis or 
discoveries which might change this policy will be forwarded to all 
adjudicating field offices as quickly as possible. 

"t::I "va. 
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BltU.'oJli CODE: 4410-10 

DEP~'IltTHENl' OF JUS11CE 

Immil:ratiOI1 IlJld NaturalizadoD Sc.n1I:e 

8 CFlll',u'" l$IlJ, ;JU, alld 4V!I 

rlN~' No. 1702-96) 

Rllor lU5-AE02 

AGENCY: Immigration ar.t1 Nl!I1lJ'aJi:ati.:.n Service, lumce. 

A eTlON: Final rule with request:or (:om m·::ms. 

S·UMMARY: This final nile amI nds the: 11I111lijration and Naturalizarion Servit:e (the Service) 

reogulations re111ting to 1he "ducati,)nal n=G'.i,cancnts tor natunllimion ofdigible applican1s under 

section n2 of the Immigration :;nd Na:[ic.~ality Act (the Act), as amended by the Technical 

Correction5 Al:t of 1994. Thi;: 1tnenclr"e·,I. provides an exception from the requirements of 

dcmollSUllting an Undcrs1an6.ll! of ;J,t;> E,lgfish anguBge, includlng an abIlIty to read, write, and speak 

words in ordinazy usage, and of d,)llIon9tr:uin:: a knowled&e and understanding of the fimdammtals 

of Ihe history, and of the prinoip!es em:! f(,rrn of government of the Uniml States. fur cenain 

applicants who are unaNe to cor~I'ly wi1h b·,th requiremeots because they possess a "physical or 

developmental disability' or a. ",,\InIAl ;"'l,a:rment" The linaI rule establishes an administrative 

pro_ess whereby the Service will adjl-ldkiLl'3 'e .!uests for these exceptions while provlrtlng the public 

with an opportunity io comm:tlt olll'orti';)DS .)fthe adjudicative process which the Service is aiterin1l 

in I~£pUn&e to public comm<>nts !Ton tI·.e p.·e-.;'ously published proposed rule. 

DATES: This fina1 rule Is ,l1feo:tlve [[ns~rt date of publication in the FEDERAL REGTSTER). 
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Written comments mwt be 5ubmitO.!d CI [ :II t efbIe [Insert date 00 days fi'Orn the date of publication 

in the FEDERAL REG1STItR]. 

ADDRESSES: PlC880l whmit 'Mitten Mr~'''t,nl! in (riplicate to the Director. Polley Directives and 

Instructions Branch, ImmilP"atiOJJ m:! Nattralization Service, 425 T Streel. NW, Room 5307. 

Washington, DC 20536. To enoui'e proper hUdling, pl_ referenoc INS nwnber 1702-96 01) your 

~Qm:3pondcnce. ~omm<!'tf are avaUable fc'r :!ublic inspection at the above address by calling (202) 

514-3048 to arrang~ M apPJmtlnco.t. 

FOR FURTHER INFORMATIO!'I C: ONT ·to.CT: Cfilig S. Howie or Jody Marten, Adjudications 

and Nationality Divisioll, lD,rnigre.tlon :Uld Nlturalization Service, 425 I Street NW .. Room 3214, 

Washington, DC 20536 .. ~e1<",hol1e 12N) ~ 1,1-5014, 

S l' Pl'LEMENTARY lNFORMATION: 

B~ (.k&rollDd 

On October 25. 1994, Cct:grl"!II1 er Iloted the Tmmjaration and Naturil1iution Technical 

Corrections Act ofl!l94. SCI;:lon I :)3(r.:)(4) (,fthc Technical Corrections Act amended section 312 

of the Act to pro.ide "" exemptio •. t, ti,e United State. history and government ("civics") 

requirement.' fur persons 1i;ich "physkaI ,:or developmerual disabilities" or ''mental impairments" 

applying [0 becom", naluI1Ilized UI~ted St:,tc:s citizens. This exception complemented an 8lristing 

exception for persons W:itI~1 dis;,bilitke ~·,:itll regllJ"d to tI,e En&lish Innguage requirements for 

naturaliz:ation. Enactment oflilis almrldmcrr, n.:arked the first time Congress authorized an exception 

from the civics requirements for '01, in:;;,i,!ulIl applying to natur2lize. 

The TC'clmic;al O::r=,;ons A::t did mrt .pecitlcally define the terms developmental disability, 

mentalinlpairmell1, or physic;:a) di:.abi'.;ty. Congr~s did, however, pmvide limited &\,idance for 

2 
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defining these terms in the Repon;(,fthe HOllse ofhpr-.ulluvea Committee on the ludiCliary, H . 

.!!.pt, 103-387, dated Novcrnbcr 21). 19::13, B,uct\ In pari un the language oflhiHeport, the Service 

provided preliminary guidance to hId ,)ffi;e'! on November 21, 1995, defining the three catesorie~ 

ofdlsahilltiB and requiringdiiabled f'!n;~flS 61:aking an exocption from the section 312 requircmtnlli 

to obtain an &ttesLation veri]~ling r.lle ~.:15ll!n:e of the disability from a designated civil surgeon. 

On August 28. 1996. the 5e'lio:: fU!lli:ilied a proporerl rule at 61 FR.44227-44230 proposing 

to amend 8 CFR pert 3JZ Ie· provide f::.r e':c'!ptions from the section 312 requirement~ fbr persons 

",ith physical or developmentill dila'bilil:lei or mental impainnents. In the preamble to the proposed 

rule, the SetVice not«lthat thew e,,(:eptil)fB Win not blanlcet waivers or exemptions for persons with 

disabilities. Creation ofblanl:et WlIh ers NI)lIJ(1 be contrary to the requirements of section 504 of the 

Rehabilitation Act. whkh pwvides for equlll (with rnodificatjonalaccommodmiODi) hut lIot special 

tr .... tmcnt for disabled P«3Otl' in till' adrninlstration of 1ustice Department programl!. The proposed 

rJie provided that an el:cep'ti.on w,)uld cnly be granted to those individuals with disabilities who, 

bec:ause of thl! na.ture of thl'r di •• bili!:r, cadd not demonstrate the required underlltanding of the 

English language amI know[,:dge ,)t' lInltl':d States civics, even with reasonable modifications or 

accommodations. 

The S«vioe propo»i ':hilt wi dia",bili'Y eligibility detm:ninations be based 00 medical evidenCe 

in the fOIDl of individual, nn"'P28e lsse:;sm~:r,ts by civil surgeons or qualified individu&ls or entities 

designated bytheAttomty G,!ne~. allEr.till!! ':0 the exmence of the applicant's disability. As i3the 

e;uc with virtually all SeI'tioe il,:ljudlcjtions n'r ',c:nelII3, it was noted that it is Ute responsibility of the 

disabled person applying for nuturaliu1.ion t<, provide the documentatioo necessllI}' to substantiate 

the c.laim for a di,;ability.bas,.1 exC4 (lti~ n, 

3 
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The Service no.ed that It would c.:onlply with liCCtian S04 of the Rehabilitation Act of 1973 

by providina Il:UOIIible rnodiDcaria!lS alldlC>( lICCOmmodatiom to its testing procedures for appli04QI) 

with disabilities. In additiml, Ir.c: Se,:vi,e ~oted that an applicant would be deemed unable to 

participate m the testingprocedllre:; ,)r~} in those situations where there are no reasonable 

modmcations that would enable th~ "P plic:~r ,( to participate. 

After the Servi~e ':Jmph~~d digestng the comments received from the public and after 

roe<!ting with other fec.etlli bendit-gnmtil12 agencies with extensive experience in administering 

disability related progtatIC!, il bea1l1:: cie.1I llll1 considerable changes would be made to the proposed 

mle. As such, the Ser.ice i! mJplemmring the policies contained in this rule while also seeking 

additional eomments fi-e,m til'. pubE, addrcs! CnS our challges. 

D~ssIOQ of CommeIlts 

The Senice rec.~ived 228 (;()mlnlmr.s from a variety of source~ including federal and state 

govemmtmal agencies, di~bility ril~ht.s uLCI ~ :lvoca~ organizations, and private individuals. While 

the Service has identified II s!)Ecifk (:eminent areas that warrant discussion, the majority of 

comments address tMcc spcdfic at,as .relat-inl; to the proposed ruie, in particular, the definitions nf 

the disabilities proposed by 1he Smiw a,: §§ 312.1 (b)(3)(i) and 312.2(b)(1 )(i), the use of the civil 

surgeons as the me:lical J'roti:~:siollas m:L1dI1g the disability determinations at § 312.2(b)(2)' and the 

otL.er statutory requirllrr..~lItl:for nerurnli.z;ati(,,\. The Service abo natCli that of the 228 corrunents, 

415 were in the fonn arm-o 5<parat~ '"::on 1 illCDIOranda" which the Service speculates were circulated 

among commenten<. Some .~0JnI1J1:~te,s Ilt·ta.:hed these memoranda to a (;OVer lettec, while other. 

pla.:til the furm memf.mwounl '~nt" 1 heir awn ettetltead. An additional 12 form lettel'l!, all from the 

5~ social services agellCY y,et signed by vmous staff, were also received. 
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The Service appred:1t~ d,,, o ... e.rl!ll in-depth comments that were received, especially from 

other federal asencles and 'latiU~ ~ di sabillly advocacy orgllllizations. All the5e comments have 

assisted the Service inund'~'!tal1ding J1!;lIte.:s of concern to the: diubled community, a constituent 

group that until now the S erne e' has 0:'\1:, interacted with on II limited basis. The fuUowtng is a 

summarized discussion ofth,~ comnlents, Of ~Jling Vlith an issue statement, followed by a summary 

of the public COIIllllf!!ltg, ;md ,!o!)nclU/!ing w:th tile Service response. 1be discussions ore listed in order 

according to the volum!: of ·:ommt:l\!8 ::ec~i\'ed fur each topic. 

Defmitions of the Diu bililies 

JE:Qlt. Should tOO SE"oloe ,'I,ong'~ the .;lcfinitions noted in the propo5ed rule to compon with 

exi>tlng federal statut~ anli. reg:lLllioTls'l 1 he SetVice proposed to amend §§ 312.1(b)(3Xi) and 

312.2(b)(I)(i) of 8 eFR with definit;onl ,,1' physical di$libility, developmental disability, and mental 

impairment boacd upon th~ lar;guaI~) of :he le.i:iBJalive hiSlory ~ noted in HR. No. 103-387. These 

definitions included proyj:;iolls which e:·:c.lud,:d disabilities that were temporary in nature, that were 

not the result ofa physi·cal c·r orga lie .:'llord;", or that hlId resulted from an individual's illegal use 

of drugs. H.lt. No. l03-:l31 (tid not ,lady wh:lther the Congress was referring to the abuse of illegal 

drullS or lC281 druas. Each definitiur incllUlM : :mguase whim gpeciiled that the disability mw;t render 

the individud unablc to fulfill cith"" the requirements for English proficiency or to participate In the 

civics testing procedurell ev>:11 with rea::Olll.lh.e modifications. 

Summary of public C!l~~. Tim dil:ability d.flnitions received 138 comments, the Iarge!t 

number of specifically re:ter~n!=et1 C omrnE;ots The majority of commc:nters noted that while it was 

IlPpreciatcd that the Service ", ,IS atte nptili~ ',0 fbllow the inlelll uf Congress, as bued !'In til .. limited 

lesi&larive history, ihYas 'he ot,Iigati,m Clfth", [ervice to usc dc£ni.tions already in wm:nce and that 
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comport with cKisting fcd~llII stat .ILe~. III particular, 62 conunents direc:t1y referenced the position 

that !he Service is required to USe t:xisflll dl:!iniuOIlJ that comport with other federal atatut~l, such 

AS definitions round in the A11erkilll$ Wilb. [; isabilitics Act and the Developmental Disabl11ty Act of 

1!l7!!. These commel1teri· also e~pl.e!lscd particular concern over the proposed definition of 

de\'elopillenlal disability. n,W JlCted he.w thi:re is di8agre<:mmt within tho medica1lXmUJlunity as to 

wh,.·ther certain diMbi1iti,,,., ~Il.:h I\~ 1fll"nIWn'ti.rdaJion, are Indeed dewlopmental in nature as opposed 

to being a mental impairment 

As no!4ld preYiolldy .. the S.tvic, .• , ill hllowing the Icgi&ative him:lry, excluded disabilities in 

the proposed deflnitions that were wquired {t(, ea:ludc persons whose di~iIity was the r~sult of the 

ilIegalILqe of drugs) or disabili1ties Tilm.CJ:aanic: or tempoouy in nature. O{the comments addressing 

the definitions, 39 ~c;ciJicaJy aMlonifh!xi the Sl:nice to revisit thls decision. According to these 

comrnenters, by adoptins: the definlciollli lIS listtd in the proposed rule, the Service would be excluding 

II large number of diwled na.IUr~lji~tk,n a·PI.licants, For example, individLl&ls ~uffcring &om Post 

Traumatic Stres~ Disorder Ilr lndi."ldu:~!· wl.ose disability resulted from.an accident would not be 

cm\;.red by the definitit,ns lIS IJro!ICiJI:U b.," the ~ervice. in that both these disabilities are acquired. An 

additional 18 commenters "'Ined 11M ~ho, dr,Bnitions proposed by the SClVice were too narroWly 

drawn. They repeated the ilIgilment tbat by enacting such narrowly drawn definitions the Service 

would potentially exclude large 'Irum'ler~ <:of disabled individuals who might qlllllify for these 

Con~jonally llIIIudat>.:d e:cceptic ns, 

Eight commenlers Mted t:11t the S.:r'lice had not included specitlc references 10 particular 

disabilities in tIv> propOJed ru~o. It '',is therefc re suggested that the service moduy its de1lnitions to 
r. 

include particular dls·ab'Jities 'luch ,i; mc"rtui rcrardation and deafiless and particular disea:;es such as 
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AImeirners to 1he 1nngulLge .:d'the finallUle, One commentator noted that the seriously ill should be 

considered physically disabled 6,1' tile I'u rposes of gaining an exception to the section 3) 2 

reqllirementa. 

Ten separate corn;:nmta"S III ~ed tha:t tI'e proposed language of the disability definitions would 

not take into oonsidel"ati,m pmllOns ',Iith c<.rnbination disabilities. It waa cited that while an individual 

with combination disabiliti~1 miglIt no': rn.,~,;:, the criteria for an exception in a single category, the 

j,~dividual's combination of <i!iabili1i!9 D',il!hll'revent them from being able to meet the requirements 

of ~ 312, ~ ,witt. rea:j',nclA" IDcdiiji;a:jons. An example given noted that an individual with 

mild dernmtia who also !.Ufj'ws frC1il hi: aring :toss or blindness may not be able to learn the required 

Ecglish and civicc infom'~i':n Taken "iI~,:.JlllI'ly, these disabilities might not automati~ally wamuu: 

an <-xo;eption for the indh'iduaI H~\"ewrl1l'hl,n combined, the COlIlIllcnters agreed on the likelihood 

of the individual being und.le to :iaU! 'y the requirements of section 312 incr<=e, and thus may 

wammt the grunting of illl e:(cepti( II 

Response, The Servi.;e ha, (ll:Nc.le:! ,;c.llSidenible time in evaluating the commem& addressing 

the disability definiti,)!\o, ilnd h", cc,uucte,j with other federal agenciea who$(; experience in 

developing and lmplemen~ disabiUl')I-ruIILte.d benefit programs is much more exten:rive than that of 

the Service (notably the DcpartlI ent of H,:alth and Human Services and the Social Security 

Administration). The Se,yic" hilS IlL",) r:v.,5:tc,j the o:xact 11Ul8Ulll!C: of the Act ZIt section 312 iU well 

as the legislative hi Mory, 

As noted, till: Service hAs CO! ",-uI.ed ",;::h the Social Security Administration (SSA) since the 

publication oithe propoSt)d r\ll~ in ,)/jec 10 giWI a better umJer.;tanding of disability-relaIed program:; 

in general, While the critL:ria upon Wilicb, tl:.e S::;A renders an individual disabled for an SSA financial 
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benefit (the focus being O.D an iJldividu~l'l: inability to support thcnm:lvcs financilll1y) Is wholly 

difterent ftom the Sctvice a.djudi.:uion pn>( ess for an Immigration and Nationality Act benefit. the 

Servicc finds no compelling: re<won V'·h:1 th:! definitions upon which these adjudications are blL'lCd 

should not be atandard bevlfCCll Il e m'C 8~!:ncies. 

Therefore, the Sel',ice ~ I!lOdiijillg the proposed rule with Iejlafd to the definitions oftbe 

disabilities as found at § 3 12.1 (b)P: (i) .,nd 5: 12.2(b)(1)(i). The Service is electing to use language 

that for the most part ';OOll)C)it.' p·ith ',:he rei,wuory language utilized by the SSA In the revised 

language, the three C3le€0riE::\ OfC~Hbili1ie~ as noted in the Act are not specifically mentioned but are 

referenced as medically d~';c:rmiru:ble pnysi,;al or mental irnpainnent(s), thereby using accepted 

medical and regulatory lIU1gtJ;1g"- aln:ad} enacted and found within the SSA regulations. 

Modifications have been mad .. to S ~A'.illu!t!:cated lansuage in order to maintain the Congressional 

iittcnt that individual~ whose ,1lsabuties ,re till" reSUlt of the illegal use of drugs not be eligible for an 

exception to the section 312 requu ~m,:nl$ 

Also included i."1 ·tnerq:ul.at.DI) Iotnguage are provisions to recognize combination 

Impalrmmts, as suggested b~' c(ontnentolr~lnd in keeping with the standards used by the SSA. 

However. the SetVice has ele,~J!d ",J t to :inr.b ld " specific reFerences to partic:ular disabilities wjilijn the 

regulatory text round in §!i 312 I (b)(I) lillli 312.2(b)(1). The Service believes that inclusion of 

particular named disabilitic;; could hal' e the possible effect of limiting the scope ofthe proposed 

exception;. 1n other words, $om~ ,Li gabled opplioants, not seeing their partieulor disability noted in 

the text ofS CPR. pan 312 mighl. r.ot ~'elic"f they are covered by the potential exception and thus 

mieht not attempt to eain all ~cepjJn ev.,,, I hough they might be fully eligible. 

By adopting the~ "bllllg:'!, th:~ 5\ .... ,;ce 15 addressing the public's concern regarding the 
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proposed rq;uIation's consi;Jt,~, vim ,:xi.!tlr g federal regulations and statutes. We are also ensuring 

tbat the particular concem,;'that Congress f,iected to include in th, legislative reOOt'd are observed, 

while acknowledging thut lIdcptinS IIIJfI,a:l ddinition ofdisabillty is mandated by tne Act. However, 

the burden will still be 011 thE; :~ppbcaLc, via the medical certification. to demonstrate to the 

satiuaetion of the Ser\;ce how :he dilllbiJil'l prevents the applicant frOlljllcaming the information 

required by section 312 oft1,~ Act, IlK S!lvi,::e believes that it is possible to create a humane process 

without creating a blil::tk<:t ex,:e pti(l~ ,,'oLey within the regulatOlY )ansuase and within the 

administration ofthi. p,.egter0. A, previoll'!,iy noted, cremion of a blanket exception would have the 

tacit effect of perpetuating Ib: stel'en:Yp'l ':bt persons with disabilities are unable to participate fully 

in main!ltream activities l!1l,i wc,,';d :hJl' I:~ contrBJY to the proviaions of 5CCtion 504 of the 

Rehabilitation Act of 1973. 

Disability Determinations: Use' 0 r th,l 'Civ il Surgeons and CreAtion of II Form 

~. Should d;!I8b(ed lIl)puca:n(!: h: required to be C>tamincd by a civil surgeon in order to 

obtain a disability certitic.at:nn? r., the pre pc,sed rule at 8 CFR 3122(b)(2). the Service noted that 

disabled applicants desiring a d.isab;li~;; t:'Clopcicn to the requiremenl& o£Engiish proficiency and civic. 

mu~t oubmit medias! CCr1ii(jOlition artA .. stin;~ te· ,'Ie pr«ence oftl1.e disability. executed by a designa>ed 

civil surgeon or qualded indiliduals ~r elltiti;:s designated by the Attorney General. The Service did 

not define the W'mS qualified indiY;.du.a.I. or en :ities, but did spe.cifiC4lly request public conunents on 

the requirements of the medea! ~:en:ifi,:atl.)n process l\Ild in particu1ar on the circumstances under 

which the Service should con!jdl!l'~B us:: (of qualified individuals or entitieo oth~ ~han civil surgeons. 

Summ!!!j' ofl'ubli~Llll~~'l.Incr;,u. 1"1: pu' ,lie responded with 125 comments directly addressing 

this aspect of the propcsed rule. The majo)1 ity of commenters had concerns over the use of civil 
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SU~eullll. It was notE!d by .lO I COr:1rn~1teu, inoluding IDiS (the eontrolling federal agency fbr civil 

surg~na), dlliL lhc l1IlIjority or ch,U suq:eCll1S are in generalfllrnily practice and thus not experienced 

in making complex disabili(.:( determinatio liS rn addition, it was noted t1lat civil surgcon3 currattly 

ba.e the majority of their ,"'ant<1.cioU3 f,,,t thl: Semec on malters relating to the admissibility of 

inunigrating aliens and commuru:l".;tble jisc~:es. This diagnosis of I:ommunicable diseases d~ not 

relate to the disability detelmina:ti(,r, pro::"t!, accordina to these oommente". 

Many commrnlcrs, ackn(J»la:'I~~ lite Service's need to maintain integrity in the medital 

determination proceS$,nokd thai .1 wl.luki ~: imposing a greal burden on the disabled applicant to 

limit the attestation prOC<:ll8 to only I:hlllU~e<;~ and the unknown "qualified individuals or entities." 

Forty-seven commenters theretore (lire!: U!, requested the Service to aIIowdisabled applicants to lLqe 

the medical service, eLthe (lI!l1lOn' i al':endi"~ physician, medical specialist, or clinical case woJkec 

ratIt« than IIlI1lIdating "" c"",nination by a e: .. i I ~lI'geon. Sevcnl of these ~ommenters also noted that 

the Service must coruider !h" ~1re:;'~I'olt::miall" placed on persons with ment.al impairInenU jf fnrced 

to undergo an examinati on 1:~, &COHOit<'. (·11,,<):' than their own physiciAn, 

Tn addition to too above r ot..,iI 11!lSO>ns offered for not limiting the medical certification 

prcx;ess to the civil ~urgeons 25 c{tJilm~nle,s .rtated that the pool of civiI surseons W:IS too small to 

adequately 9C ..... ·8 all disabld app~ ~an;s wh, might attempt to avail themselves of the disability 

exceptions. The small pool of civil ! IrgeoIl1 c :JUld potentially resull in disabled applicants having to 

W"dit months for appointmen.t:!l. 

It was noted hy 10 Cl'llunellt';:r8 tint l:hl! cost of going to a civil surgeon could be prohibitive 

for many per>QnB witll diso.biliJics on 6xe.'1 rx.orne.. or public assistance, elpecially if the civi1 surgeon 

is r~quired to consult ,,-ith ltl<'diosl p",~';·.!11lII9 who 9p",,'-i.ui~1: in disabilities prior lO issuing a 
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c-.ettifloation. Commenlers noted that:ht: Service should tala: this factor into consideration prior to 

finalizing any policy Illat woul d require d·te predominant u ... of civil 'surgoon8 in the dlsability 

determination process. Six ':OIDmIl1·,ten,. nO!:t1 that the Service should be obliged to provide disabled 

applicants 'With lists ofbilin~;ualllhysi:.ians l:ua1ified to render the necessary disability certification, 

and one commenter requestt~d that'he Sero .j,,~ '''Impose \isLa of specialilltS, such ill p8}'chiatrisrs and 

di"i.,..1 C~" workers, t!.at di:;abl"d appJi'~LlU.I could usc In locating a medical professional qualified 

to make the disability rertilic:atic'lI. 

Three commentcrs reque31:ed!he S'lrvil)¢ to IIbandon the proposed certification process 

altogether and adopt It prowdlU'~ :;imi\ar ';0 that currently utilized by the SSA in making disability 

determinations. Anoth~ cnlmm,::nter :tILt"d that th. ~cation procel!5 should be ehan8(:d, lind 

Sl'8.8~t<:d !hat disabifuy d::telTninarion :MhC'rlIy be given to the district director in every local Service 

office. According to thi~ wri toer, t hi'; pc. ~(:y ~ 'ould dissuade a large number ofindividual, who view 

the: aeetion 312 disability eltce!)t .~'n!· u a meana of avoiding t~ EDgIish Ianguaae &aMOry 

requirement. 

,Response. In delemdning .3 filllli poli..y for the disability determination process, the Service 

acknowl~ that it ,n".t ,.; reSpHl1sr..e tr' 1 he needs of the applicant bilSC, especially the need5 of 

pers~ with disabilities. HOI/I~el'. ids ~Is, th·, oc.li21llion of the Service to balance these needs with 

the "ecewty ofmaintain'tl!! intevi~. u:. tll" c.isability determinatinn p.'Ot;e:lll. Only one commenrer 

addressed the OIct that the S';:rvice 1'/~Jl be fac.ld with instances of fraud in the adminisuation of this 

program a~ that the SC[',ice must ;,~ e\"'H~ilant when non-disabled a.pplicanu attempt to present 

thOmBdve~ to the Servbe I" di""b l"d.<.d tl . .::rd'ore eligible fur a disability exception. Having a 

structured process :orthe ,ieterm'''latiDll of a disability is critical to the Service's obligation to 
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nuintaln an adjuclicative P('o)Ce&Il "ith intc:g1ity, 

The Service ha.~ C(1[11;ludr'(L that ·the public is justified in its eoncern avec the ncar exclu.ive 

dependence onlhe ciVIl wrgeont 11\ the di~ ,bility determination prOoeS3 .. Therefore, the Service is 

propo'ing to c:liminate all refen~D::s LO the use of tile civil surgeons in the determination process, 

(However, any chi! surgecn meejng rt1c citeria outlined below will be able to make a disability 

determination, but bar;ed ori '~e "'J'!!; .. m'~ <I::;pertisc with a part;';ular disability, nOL on the filet that 

he or she is a civil =gl,on.) 

The Service is plopcrun.g trut ody Iie',l\sed medical doctou, which includes medical doctors 

wit.'> speoi41itie3 wch IL5 bo ud c."r tific·d PSYI:hiatrists, and licensed clinical psychologists who are 

e:qle:rienced in diagnosinj~ dii;abilititlt:, mdo:',:h: determinations that will be used by the Service, Thii 

policy WI'1 addteSl; the conCEt"'" oftl,;> p'lblh, regarding the usc of civil surgeons, the perception Lhat 

the available pool ofcivil SIJJf:~!OI1S i! toe' smell to meet the needs of the disabled community, and the 

possible high cost of medica! visits 'IJ 8,'''':: aJ doctors in order to verify the existence of R disability. 

This determination prol)es~ will b" clbcti·,c upon publication of this rule while the Service also 

invesJigates other possible metb.od~ j or ha,,uLg disabled applicants gain a disability certificatiun from 

professionals within the medir.a1 cQmmunity. 

The selective Ii'll of!i;:cme:IIJeahil::art providers eligible to render a disability detenni.nation 

is critical to the Service obliuatiot:! that frBl.:d not corrupt tbk program or the adjUdicative process, 

Further safeguards oan he f<lund in the pI'Cpc,sa1 of the Service to require the medlca! professional 

making the disabifuy dlrtenninatiQ I ((I (1) ~ . .gn a statement that he or she has answered all the 

questions in a complete and lruthl~ I rJla:" i<. , and aerees, with the applicant, to the: relcuc of all 

modical records relating to tho ilppllcmt 'lhlIt m,lY be requested by the Service, and (2) an attestation 
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stating that any knowingly false (,r mjsle:!.ding statements may IUbjeot the medical professional to 

podsible crimirW. penalties vrodcrUle 1·:1, (:niled States Code, Section 1546. Title 18, United States 

Code, Section 1546 provi<l.~s in P:.1: 

... Whoever kJ1()'VineJy makes UJllh, oath, or all permitted uDder penalty ofperjuly 

WId!:!" Section 1 '74(5 ():fT"nJ·~ 28, Ul'li,a'l States Code, knowingly ~'Ubscnbes as true. any 

false statement with reS{II~.'[ t() a rna,:erial fact in any application, Bffidavit, ur otbe' 

document required hy the j,nmi!~ariOll laws or regulations presaibed thereunder. or 

Iatowingly p!e:lCnts uny su.dl. ap:l'li,~,ti"m, affidavit. or other document containing any 

~ueh false statement - shall be ih:d in accordance with thi5 title or impri:iOJ\cd not 

more than um y,~, 'Jr b01 h. 

In addition to the criminal pemJtes ,:'.f T,tI,! 18 noted shove, the applicant and Iic8IUed medical 

proiesaonal ace subject to' Uw civil J •• naiti e, under ~on 274C of the i'.ct, Penalties for Document 

F!llI.ld,8 U.S.C. 1324c. 

The Service has lIl8I'r\' eCMems .:"'"'12' tI,e prHerWtion of integrity b~ cannot expect the public 

to wait lor the impIanenlaticm ora possll.llt, uh,'mat!ve detennination process. Other federal agencies 

have advised the Service l'llflt ihp.ir ::xp·:lri ~nce with accepting documentation from .. ttending 

phy.;iciw bas in I.IOme instsJlces ",:cn ::1~'ltbe. For this r~<m, the Service has elected to reserve 

the rlght to request additiolll!l meclicJ.1 record! relating to the applicant's disability if the Service bas 

reason to question the disability c1all;ri'TI'inatiOI1 or ccrti!:lcation. 

The Service is alllQ I "JaYi:ng ti:,.: t;/3hl. to refur the applicant to another authorized licensed 

health care provider for ~ slippleCilHotaJ d;~J)ilily determination. This option will be invoked when 

the Service has credible <'.ouhtt ab':'l!t thj''''',.city ofa medical certification that has been presented 
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by an applicant. The Serv.icc wi) !ikul). be faced with ca.._ where IlQn-di5Ablcd individuals, fully 

capable of meeting the tunCti,)na! Engli sb. nnd United Stales civic8 requirement~ of section 312. will 

attempt to gain a disability ,~xcepli, In. The:rc forc, the Semee mullt be free to use reasunllhle means 

tn prevent. fraud in the dis~bilit; dctc;'rr,u,a"ion process and to ensure thllt the integrity of United 

States cili~enship is preserved. 

The Sen.;c;e note.s tha'; it ;" lIot tlla r,~:lOlI5ibility of this ft8ency to provide disa,bled applicants 

wiLl] lists ofbiHnguaJ medici., I prol'~ ;siO! lals, r .or is it the responsibility of the Service to provide Iisls 

of licensed health care providm qudifit1i K p,~rform the disability determinations. The burden is On 

the applicant to pmvide r.he .]clI,umcl".tbn ,;.e:rned n=""'Y fur the Service to make a detennmation 

as to the qualifications ofthe applicam fhl" a:1Y benefit requested undl'.r the Act. 

The public must oIso note th,u the n:Jtt.ralimtion prosram is financed entirely by the fees paid 

J:.y the naturaliz.ation applil),mL [,0 Coorressionally appropriated funds lITe dedicated 10 the 

nalUralization adjudicative llr41~~ The cre,<rim ofany alternative detennination proceal would need 

to be financed either by the "".!II" fe'$ paid by fIj:pliClUlts or by other as yet unidentified non-fee sources 

of funding. The Service ,;Ie:;ircs to ! elinJ .he public viewpoint on various alleTTllltive disability 

det~rmination processes. 

In its proposed ntie, 1:0", S",,:ce 5f'e~~ti'ically requested public comments on the requirements 

for the medical certification. Only I V,'J CIJmr:lenters made specifiC ~ggestions that the Service would 

better serve the public as w.:1! as it; O,',n int:rests by creating Il!lew public usc fonn, Initially, the 

Service proposed that the mec.ica! profc;sic:li.l malting the celtilicaliun issue a one-page document, 

attesting to the origin, nature, and t,xti:IT:,f the applicant's condition as it relates to the disability 

exception. The certifiClition \'C.15 sp~;if:id e.(, b:: only one page in an attempt \0 keep applicants from 
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submitting emir. mtdical hilitOritll1 thH.t the ::lClVitc hu no l:Xperience with or capacity to atthive. 

The Service has dct.!rmined that tII, creatiun oia new public use form will be a benefit to both 

the Service and the public. Ie partu:ular .. <r>olllion of a fOrm will take the burden off'both the applicam 

anu the licensed tncdi~ol profe.~"ion; ~I, wiD regard to information dissemination. The form's 

in.'OIllIctions wiD include ~ompIete e:cphrnf,ti'~lls oithe disability categories nnd dcline which licensed 

medical profeS6ionals can ,""CCll~' Ih", c:erri:5cation, A new form will allow the licensed medical 

professionals to state simJ:ly, \18 refilC'~1C4'" to the inb1ructionai guidelines. how the applicant's 

disability prevents the appJj,~ant ,Ih IllI ].~31'!li"g the information needed to fuJ611 the rcquirem~1& of 

section 312 of the A~t. ",", fvnll ,>Jill usc, a'iow lhe licensed mediail professionals an opportunity 

to comment on how thdr palrtiClilc.r mildiuJ experience qualifies them to render complE!)( disability 

As previou sly ll('te':~ the ~:ervi cr. ;,110 believes that a form will ensure the imegrity of tbe 

disability detetmin.moD process (I, "it:d c,::nl~rn of the Service) by requiring the licensed medical 

professionals to sign and dedare th.r (he elillmnation and certl1lcation is accurate under penalty of 

perjury. The new fonn wUl she all,)w fe,r the submission of additional background medical 

documentation. upon !'Eque,n: of !l"~ S:,trvi,;". whioh may reduce the likelihood of fraud. Lastly, 

Sen';';" ol!iccs will be ad\~st::l, and 'me!lublic should note, that the Service will accept photocopies 

of the new Form N-tS48, Medical O:rtitic.llio:1 for the Disability Exception. until the form becomes 

fvIly available to the public. 

Other NatunllizatioD ReqlJ~reDle II III 

Im!e. Must disabled Itltur.Ji tati<:n a t.plicants meet the other requiremc:nta for narurali7..ation. 

including the lIbnity to tloke .1Il oatl ol'ml)utlciatlon and allegiance? In order for an applicant far 
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naturalization to be uppmved,ile Slxvio:>e must be satisfied that the appllant haf met the 

requirements lUi ~tipulated In tl,. Act. n:.e J!,l!14 Teabnical Corrections AI;t amendt:d the Act 

resarding the requircl11c:1ts v>und if ,~c;lic'n 3 ! 2, tUI did not amend the requirements found in section 

316 (Kequiremen1S as to E~:sid"r ceo G,,)d Moral Character, Attachment to the Principles of the 

ConSlitution, and Fave'rable Di!ij))iti'~l\ to the trnited StateS). Neither·dld It amend section 337 

(Oath of Rerrunclation and. Allegi 'InO;~). TIlerefore, the Service did not address any of the nther 

requirements for naluraliza:ti~n ill·.he PI'I'i'0 ,oed rule. 

Summary ofP-..tliw C!lmn;~~. While the Servtce did not address the otlter requirements tor 

naturalization, 92 comment,~rs didnalr,l ,jire:;t references to these requiremenu. The vast majority 

ofth",ge writerll (89 of the 112) stilted tha.t i: WQ.1 incumbent upon the Service to wdive the other 

naturalization requirenwnt:i for lI\.",lkant; l!lith disabilities, in particular the oath of aIleaianCt:. 

Conunenters stated tht! the intent of CM~;n'$~ Willi to relieve the disabled from requimncnta they 

Qould not be Cl<pCICtai to ll\'.et, to re.IUO\·'~ !,wers in the naturalization process for the disabled 

applicant, and not to create (1I1 additi00 !ll Mt whereby disabled applicanu would in efl'ect be tested 

an their ability or capa.city t'(1 tak .. I be '-'alb. 

Writers stared tJw wlnile C.~llgrels did IlOt directty address the issue of the other requirements 

fur naturaliution. it was the ,,\:ougatitin oftl~ S,!J'Viee 1(1 comply with Congt'e8Siona.i intent and wwve 

the oath requirc:mcnt. TbC3C cx:mm",n.er: state.1 that by nut waiving the oatil, the Service would place 

the disabled applicant in a sinanan ofbei.n!: '~::mpt from the civics reQuicemenUi ufsection 3 J 2, but 

reqLLired to hav", Q woelWln knov, .. edU8 of civics in order to take and understand the oath uf 

allegiance. Writers limiter marM ~Llt 1m. :;it Jation of exempting certain requirements but holding 

the disabled applicant 10 Oth'~f' re"u. rem ~lIt,; \ "Quid be a virumon of the Rehabilitation Act of 197) 
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and the Department cfJustic~l r~,i alle,]I. Tllcse regulations prohibit the govetlllDellt frOnt utilizing 

"cliteria or methods ',f "dnlini~.rati"r, th!! purpose or e~t ot' wItIch would ... (li) Defeat or 

,utmanrtally impair Q(:complishn "nt 0;; lh.: objel,1ives of a program or activity with respect to 

handicapped persons" (2& CFRl'UW (1,)3» 

The~e writers I1l;Jtcd it wa, n(lt IlJU) the obligation of the Service to foUow Congressillnal 

intent, but that the Sel"ice I I a.> the .,ut ilcn~ to waive the oath requirement for any applicant wlder 

the Service authority te' fllturalLt~ l1I:plk~lu via thc administrative natura\lzatlon process. This 

administrative natumlizmklll 8mllorily wa!; given to the Service by Congress as part of the 

Iml1ligration Act of 1990. TWE:nI!' 01" tb.',,"" writers allo suggested that the SeMce cOn.sider the 

alternative idea of' a11m:ir18 ft family m·;:mbel, legal guardian, or court appointed trustee to :rtand in 

for the disabled applicant dUling db'! admin'~!I'ation of the oath. This would in effect create an oath 

by proxy procedure, availabL. -to th" disai)L~ allpliCllllt when the disability p~Irts the applicant fturn 

understanding the language c.fthc :l:illi 

Two writers rtatedUlat tiM R,lhal,iIitation Act of 1973 and wmpanion diSllbiIity-relmed 

sta1ute. were enacted t,~ I~IS\"': fai.1l1:~ 10 di~:llied persons with regard to employment and physical 

acc~sibility. Therefore, tJte} do no: rei ~te to the nalur:a1ization process. These commenter$ stated 

that the other naturalization reqUj~.ment:'. in particulac the oath, are mfllldatory and should not be 

wai',red for any applicant, disable(l or 1.0t. (lne additional writer suggested that the Service seek 

clarification frorn Congre;s or, the I~,.e cfdi:ru .• ed applicanta unable to meet all the cequirenllmt:! for 

natura1ization. 

Response. ;he Sen-ice did no t .lddess the iswe of the oath in the proposed rule .ince 

Congress did not anlend .ecti.)n 0;] 1 of the A:1 in the 1994 Technical Ainendment Act. However, 
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the Service realizes the COllo!elTJ flat .:ocisla within the disability community as to this naturalization 

requirancnt. 

by rwson of a disability, to I)LIce the oatll of ll'egiance in the customary way prescribed in section 337 

ufthe Ac!. For example, it is tit" r.onllllC!lll'racticc of all Service offices to conduct natur.wzation 

interviews and to amruni91'lr IhO;! niltb. of.!LIl'Ig;ance outside oftbe local Service otlice in instances 

whc~ the applicant is I1ith(;.r horlle-bOlmd or col1fined to a medical facility. 

Such accommodations re·mJin nvai!nhlc fOI' disabled 1ndi"ldUl\l~ who signal their willingness 

to become United States ·"'tizena &nd to !;i',e up citizenship in other countries. \"hether further 

acc.ommodations or waiv.,,::; of t,1e (IIrh nquirement arc possible within the existing statutory 

framework present diffi,;uh legal '.,.oa~ .. Wl'.idl the Service will address through further guidance or 

reguJAtions as soon as t·oBSI~le. 

Acceptance of Di.!nbili1y OtrtiiiUtillD:1 fl1,m Other Government Agencies 

Issue. Should ih! Se",;ce ,l( repl di.5.bility ccrtDiClilions issued by other government agencies? 

In lhc propoliCd i-uJe at §:; 12.2H}(2J. tb·~ Service noted that it may consult with other federal 

agencies in determiJUng wltelher III i1div!dul;j \,revioysly determined to be di~bled by anoth~r federal 

agency hs.. II disability as d~rincd 'II the I'IO?' led rule language. TI1ls consultation could be used in 

lieu ofthe Service-required medi';al C<l.ttiJ'icw.ion.; 

Summary of public (~mlnl~l1!,!. Tb,y-eight oommentcn stated that the Service should be 

obligated to accept II certificelion 0:" 3 d IsaNlil.Y from a federal or state governmental agency in lieu 

of having the disabled llltlumlizatic)11 apJ,E.c;lII': seeJc IU\ additional medical certification. 

Re!!ponse. The Sen'ice hit, COt1>tli'!L with other federal agencies regarding this matter. It 
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WIlS pointl:d out to the S"rvtce I ~1l with D'lOst agencies, the detmnioation of II disability leads to 

either lllinanc:ial or lMdio;;al beneJit. nil :iliA noted tlurt the criteria th.y r""';_ prior to snzning lIlI 

indi~~dua1 a disability hcn'~lit (in p<l,lio;;ulal', can the person work and tlms support themselves 

f1n~nciaUy) is entirely diifelElut tlun tbe rt:quiremems that all applicants applying for natura1i2ation 

mUbt meet, In addition, a diiilhility~·ltkh Dugllt render 1111 irulividu4il:ligiblc fur II flnaru:laI or medical 

benC£t &um iLI10thIT lCderul or route n~c'nC} may not in all cases render the same individual unable 

to [earn the information required ty St:"1ion.! 12 of the Act. 

After careful revi81", the I:orvio" tt4:1 dl:terrnined that it will not accept certifications from 

other government oT state agencies ;~, at:S<lhlt(: evidence of II disability warrantuli IIlI exception to the 

requirements of section 311, Howevel, ~,:I :&1 noted in the proposed rule, the Service re~ervcs the 
'( 

right to oonsult with other f,:c!t:ral 2 sen::les 0\ cases where an applicant bas been declared disabled. 

The Service notes that the IInque! Iloned ac::eptllllce of II!lOther agency's diaability d..termination 

would eqIWe In .. blank~t wRive!" (Of the ,,,,;t'Ot:, 312 ~ wr lUlyon\l with II disability that has 

b=! so recognlud hy Mother ageruy. Su:i, a blanket waiver, based on stereotypical speculation thilt 

per!Ons with disabilities sre unwle ttl partldj'a1e in IIl3iniIream adMties, is contrary to the provisions 

ofseotion 504 of the Rchat>intatiOJt ACH,f 1~'73. 

A P pesl l..a neuage 

Issue. Should a ~pedal 2j1( ~a1 pro,:<>Jure be et'CAted ror disabled natunwzztion lIpplicanrs? 

S!JJ!!I!!lU'V ofpubUc cqmmen!}, Twmt>l-six conunenters noted that in the proposed rule, the 

Service failed to include allY lUJ~O;;; to an .1J peal procedure for II diubled naturalization applicant 

""he i. denied naturalization bMCd ;)n t lIe :lc.'1ice nOl IIccepting a medical certilica1e attesting to a 

disabilily. Six of these comm,mteI'S ~etelj (1M ,.u,ce SClVice officers were not medical proressionals, 
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they should be obUged to accept II me:lical ·::ertificate. These same commenien additionally stilted 

that any applicw'a wrtifialta r.hlLt miah1: b denied be afibrdec\ an immediate appeal to the local 

Service district director. Three l;ol:ulltml,!IS suggested that the Service be required to obtain 

independent medical e·videnl:e prior to d~'Yjn.:! any naturalization case, based on questions about the 

di!!ilbility certUiClition. TwdVlO ~(J: OIlKru:ers stated that the Service shoul~ be obligated to establish 

a separate appeal process for di.! abled Blll,licants. also repeating the reques:t that the appeal be 

forwarded immediately w!lla lo.~al Se"vi~;, .:Iistriot dirmor. 

Response. All appU.canB .ee.icDlg «.J naturalize, including disabled applicants, may avail 

themselves ofthe hearing ~;~'ocedhre 'clireud,' in place in the event the naturalization application i, 

denied. AppliCl6l\tunay [-=quest a ".mllg t'n:t denial under the provision of section 336 of the Act. 

Tbe regulations governing tbl~;e h'".1ing~ art: ti:lund at § 336.2. The review hearing will be with other 

than the officer who condu,,'~-d the ori~!ina! e"amination and who is chl",Ui,cd at a grade level equal 

to m higher than the grad!: of t tu, ori gin,u .;:xamining officer. Applicants may submit additional 

independent evidence &l; may be .;i«:"lIl<d T(~«:vant to the applicant', eligibility for naturalization. If 

the denial is sustained, the "ppJi';~ilt mil!' ,,,::k de novo reconsideration in federal court. WIth the 

additional training Servke adjudic::lion olli~ 15 will receive reg1IIding disabilities and tlte disability­

based exception to the requiJ"~=" ':)f! ... :t icx , 312, the SW'Vice is oftha opinion that in the interim, 

the ';urrent hearing proc::dtm: fur a de.nied :u.turalization appUcatioll is ~fficient 

In the interest ofmaklng an i,:~olntno, uion, the Service is considering a modification to the 

current hearing procedure. The f'toco:idu:'e uoda consideration "ontemplates using the currcm 

hearing process augmented Viith an illdeP·::fd·>lOL medical opinion i~qued on the disability finding. This 

opinion could be issued by a lI\E:di cal :lrofe"gjonal tIat the applicant has been referred to by the 
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Service, especially in Instfll1CCS \/hcr,!th~ ,;ervice officer qtieBtioIU the medical c;crtlf!cation. An 

augmerited hearing procc:aa 'M:JU!d .Ieed to 1)(: financed through the user fees paid by the applicant or 

by other as yet unidelltifi::d non-fee ,;curc:;s of funding. As noted previously, the IUltumliution 

ProllrJl.lll i. entirely fillld",,1 by ~.!"" f."s, wilh no additional funding appropriated by lhe Congress. 

The Service welcomes IlIldilionaJ I uhII; ';(JUments on this idea. However. such a procedure would 

necessitate a separate regulatoI)'lmeridmert to 8 CFR 336.2. 

RellBOnAble Modificationlv:Acm ,f.lrll'Jdatj'JDli, Special TrAining, aDd Quality Control 

Issue. Should e':ampl,el of nla;,onabte modifications and accommodations to the 

nat.Jralization testinS prc",ed,L'fI:' 11<, i'1clc.:!td in the ~ of the reguliltiop? Noted in the pr~ble 

to tbe proposed rule wille ~"tltemenu th;ct pqt:;uant to section 504 of the Rehabilitation Act of 1973, 

the Service would malee: reasonablt: Qlodificaiom and accommodations to its testing prooedurea to 

enable naturajiution applicturt~ Wi~l d:itll,biiiies participation in the proces~. 

SJIDlnll1l)' of public _:om!1J!'!lts. Twc:nty-two commenters raised specific reference~ to the 

modifications and I!.CCOmmodatio'H III va. •. cuIar, comment8r5 felt that the Service 5hould include 

in the tel<t of the flnaJ ruI" ClIlllnpte-s . ,rllie :mmiitlcmtons or 8CCQnunodations which might be afforded 

the di~led applicant dwil1,~ the ~{::tir,g and interview process. Writers ,trelied that appropriate 

modific:ltions depend Up<," the appli >!IlIt' 3 u:d vidual needs. One conunenter stated that It would be 

IIlOfe emc:ient 1br the Service II) int ~~ \ iew flf r!JI.of\S with disabilities off-site rather than modifying each 

officer's work station in each Seni:e .:.ffi<!,~ .',r complete di'ability aece'5. 

Re'pon3C. The Serl'ce i, ii, tbll C'lIlpliance v.ith lIS obliglltions under section 504 of the 

Rehabilitation Act and prc,viile:s ac:omlllnod:lti :lng and modi1i.cation~ to the testing procedure!: when 

required. The Service .:.un.mtly mak .. ~ "'g. ,Iar aooommodatioru and modifications for disablel1 
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appli~anta for the fu1II'anS'1 ofilJ senice;, 

However, the Se.r"ice bH n:'~'r .. a !ions about including language within the text of the 

regulation detailing I~'; <<Gcl<.1 ol11101ati<>rs or mncIi.Iic:atigns. It Is the opinion of the Service that 

the appn>priate pia<:.-e to;- su,;hlanj<uge i$ ir: tie accompanying field policy guidance and instructiona 

that will be distributed to !LD Sel'v (:e I',fiin, upon. publication of this final rule. Suvice offices are 

routinely reminded of the .)blig.~tionfo ~:(;tj.:m '04 places on all governmental agencies regarding 

accommodating per~O[ls v.ith Qiisilbi1i~!~, The Service notes that it is current Service policy to 

condllct off-site testin,;!;, itlterv:i<l' \'S, and ",here !tuthorized. off-site swearing-in ceremonies in 

.. ppropriate situations. 

Four commP.Ilters !!I1'~sest~d ,bsl thf< S.m.oice create specialtraiJling directed at Servi<::e officen 

in all local Service offi,~ Thi:;tL'.in:ing ",.quld remind officer staifoftheir responsibilities under 

section 504 of the R.ehabilitatio:l Act aIld 'offer staff examples of exact modilicatioru and 

am:JIlllllOdati to the tC.tml~ prc",.dun&. All example might be the officer IAkiDg into ",ceoum the 

special t~ ru:eds ofrururi~IzaIiOlJ apllliCHJTS with learning impairments. The Service agrees with 

this suggestion and WIll illitia':e speo Ii tniritlg'Or local district office adjudication officecs. Program 

r-aJf at S«vi<;e Headql.l1lJ1enl nre cul-rerdy "¥Nking gn the creation ot'this training module and plan 

to provide this special training as cl.(JSt tCJ '.hi:, publication of the final rule as possible. The Service 

asks the public for sugge6t€li training ::·~.ll,o,J. which may be of value to the adjudiClltion officen 

fe3pomtole for hearinl> those case" '.-hell:. the applicant is requesting a disability-based ex:ception to 

the requirements of section:: 12. 

In addition to the """,:j,ll tro.iI,jng em 'r1:! that will be undertak:al, the Service Is committed to 

enouring t.ltat substaulal quallty CllltroL lTIe~b,!Jlisms are fonowed regarding these disability-related 
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nlltUIlllization adjud\cation~. C\.rI~ntl~r, all ~·;ervice offices rC8])Ol1sible for processing naturalization 

Cil;Jes must comply with mandatary qUlJi 'y control procedures. Tltcoe procedure" Include regular 

~I)ervisory review of C",oe"y !Ita;!'" of :he I"turalizatloll process, from clerical data entry and final 

decision:;, to regular foml N~,()) ra',Ldom samplingJ;. These quality eontrol procedures are not 

optional inmuction, t11l\t Sen100 Ilj6~"r. arE' elcoufll8Cd to follaw. These procedures are mandlltory 

for every office. The Seriice 1:, ;~)n:mitie" to ensuring that all naturalization cases arc handled 

Jlfc.perly. admini$tratively "Hlce,,~~.l cilrrr.:t'y. lind adjudicated fl!.irly, 

The Servioe will "~ppl<:l""'nt t:1(.~r. current quallry control pioccdures with additional 

procedures particularly dincted S( C3:1es 'Nlere applicants hllve requested an exception &om the 

rCQUirements ofsecdruI31:2. 'Ihe:i': pro,ah.ltf.! wilJinclude the prcviouaJy ~ced special training 

dforts fur local Service adjudicalCJS a,': ,willIS supplemental random samplings of cases where the 

applicant has II disability and lias rC'lue:tc:d Ii,! exception, The SMrice ;$ curTe>lltly inveatiSQting the 

p'lnibility ofamering i1'!t) a "cntR.cA Witil,~ private entity to perform tl1ese random sampUnSS, Such 

an arrangement would ensm: ar, L.rpr"!Cet:e:d:ed level of objectivity in reviewing disability-related 

cases. It would also illo'\\' ~le SeiViOi \O~.in independent medical viewpoinb on thcac di5ability 

, edi .. dicatioll8 as _II as opirloD5 0'.1 nJ,,"<lic;t] certltlcatlons which may have been questioned by the 

local Service officer. The Sc:,..,;cc I'C/lL')SI.! pl.blic comments on additional qUAlity control methods 

which may ~';iI the Sm;ce in <iI1s1."tng ':hst il,! di!ll1bility related adjudications arc·fl!ir and accurate 

ExemplluQ or aD section 312 Rl'qllinmellt'i for the Elderly 

Issw:. Should the Servico eu/lt a ".\111 exemption to the elderly for the r~uirc:mcnts of 

section:) 12 ofthc Act? 

sllIlllPlliy of public C(~lJIl1ellh WhLlc: d'te proposed ruie did oot address the issue of applicam5 
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over the age of6S being e"mlptecl frU1I1 all requirements of 5~ii.on 312, 16 commenters urged the 

Service to adopt:such a jloli(:y, Writers b:IBI'Q their requcat& on the assumption that applicants over 

the age of 65 are inhereruly unabl .. ':r) 1!:U"1 a new Jansuase or infunnation on United States civics due 

to their advanced age, Th",'efoJ'¢, ~ollun""':crs suggested a new policy Whereby elderly applicants 

w(.'JId have the naturalhatk-n requirc~:·eu~ (ound under section 312 waived. One additional writer 

asked that the Strrvice w,cive in,! E "Sli,h requirement:! for any legal immigrant attempting to 

naturaliz.c. 

Response, Section :112 oHile Ac: ,',ilers no blanket el/:emption to applicants ovcr the age of 

65 with respect to the gr.gJish p"ofit-ic",CJ requirernmts. Congress has affi>rded naturalization 

applicants over the age c.f SO with :1 ) yeur.; >:f l>CI1IWlent residence and applicants over the age of SS 

with 15 years of permam'al reu Ien.:'e ~.1 exemption from the Enslish langua.gc requirements. 

Congress has not, hc·wcVcr,:O;pIWIbl the!'l: e;·:emptions to other groups, Congress hIlS also granted 

"special consideration" 10 :lpplit;a.rltSJI'Cf !he age of 65 with 20 years of pennanent residence 

regarding the civic. kn.~wl"(1ae re'luinn,..,nt s, (The Service wiD address the section 312 -special 

consideration" pro\~sioJls in the ov~raI; ragu'atory revision of8 CFRpart 312,) 

The Service CIIIlI10t create a new e",m'ption category to the Act, Only the Congr~~ hIlS the 

authority to amend the: Act .. '-& ~;Ll>.:\ dl(, Sevice cannot act on this particular suggestion, 

Treating Applicants with l)iuM itie.\ wit~ Compa~ioD aDd Discretion 

adjudi~ating disability n;lluH~lzati'J!l caSE'S in the Sen-ice's preliminary guidance to field offices 

rega.rding section 312 disahility r~tu'aliz"t·on C!l-"es, dated Novembe~ 21, 1995, offices were 

, .. minded to use compu:Ron. an:) discrcti:Jr in their dealings with disabled appHcants, Fifteen 
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'"OmmenterlJ notal that this I~age \1'201 mi llilng from the proposed rule and requested the SeIVice 

to include said 1!nguage ill.lhc tfOt nfthe fitlil rule. 

R.ponse. Tho Sen';oe \D1Jemtan":~ the desire of the disabled advocacy community to have 

this lilIlguage included in Ule firu.l nt.le. HOWI(M)I, the Service feels that such languase is more 

appropriate for inclusio.n in the KIJ)lplenwlll:a1 policy guidanoe that will be dirnibuted to field offices 

"P')Q publication oftbls rule. 'I1J::: sped.1l trailling previously mentioned that the Seivice will require 

for adjudication officer:; viu] also .,ue,;;s the 11ee<! for compassion and discretion in dealings with Wl 

applicants foe benents und<>r the Aot. 

A SiJJgle Test and Single UetermiDlltion 

Issue and ~ull1f!lllO:~l.Ihli~ .. ':l::!!1!I,ent9. Should the Service use a single test and single 

determination pCOCe85? S ... aI. e"r1l'l1t:1lter;10ted thal the proposed rule implies that there are two 

sep.uate tests, due to th~ stru';tur~ Jf til e rc:g .llation which addresses English proficiency at § 312.1 

and knowledge afUnited £t""'8 ci,;:a at § ~'1:~.2. The Sen-icc wu therefore urged to adopt a single 

test funnal. These comment.!1'li alse, $Uj~;ga!<t rltat the Service only require one det.ermination for the 

medical certification proce~!:. 

Reapofl8e. Th .. Service: 11\)\". that while the CJ.lITelit structure of the reguIation features two 

distinct parts regarding EngIi:lb profi.ienl~ arid knDv\'ledge of United States civics, current procedures 

do. in effect. offer applicants a "'Isi" t~'l.· During the mandlltory MWnliz:ation interview, the 

appli<:ant'~ "erbal EMgli~h proficiency is (Ielennined by the spoken interaction bctwel:l! the 

adjudication officer a.nd Iht) applkat. \lrclst civics testing is also done ocally, wlUch provides the 

adjudication oflicerwith ~ddil:i()na1 ... icie,o: oflhc applicam:'~ English proficiency. The publiC should 

.Iso note that in the Requ est lbr C~llnm':nts :m1!ained in the proposed rule, the Service eIl\Phasized 
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that the entire repJatOIY stlUcture of ~', CHI. part 312 was under review. Conunenters' suasestions 

about combinina the requi[clI1ell:s uf'!i§ 312.1 and 312,2 into one con:!Olidated section sIIiIl.l be 

,)()nsidered during the ~edm1ting (lfS CPR pan 312. 

With regard to the mque!lt :or a sin~:It: determination of the disability, the Service will require 

each applicant requestir.g :or, 6x').eptioJt ,:c' the requiremenb found at section 312 lu submit a single 

medicul ccni1ication. TIte certi fica,ic,n ! Itould note the existence of the disability, and the 

reconnnendation of the medical profe::sio till! that the appliClUlt be eKl!mpted from the requirements 

of section 312. Tlus cCrti~:·;AtiO". must uddJess. however, both the English proficiency and United 

Sl.:Jte8 civics knowledgl!' rc>:lUirem'~lt ;:,nd th:! applicant"s inability to meet either one or bnth "fthe 

requirements. Thi~ is ~ecelS.ary .i "COl ;,<I1'L l'equiremcnt5 must be met in order for the iDdividUll! to 

be naturalized, absent a warver. 

Kxpedited Proc:essinl for Applicfllltl .vidJ DiiKbilltis 

Issue and summ8r'L.2Li!~ hlK.£!!.lllPcnta. Should persons with disallilitie.<L be afforded 

expediLed procesaing oftheir natIJlWI,tio"L ;Ipplications? Four connnenters addressed tho: issue of 

~ processing of lIatuJ.'llizmicn ap pli~ ill. (ln~ for person. with disabilitie:l. Three writers stated 

it Wa/J the obligation of the S,!r~ice:1,I expe.jj:e iliese naturalization cases, in that the applicant's status 

with other govenutlE'Jlt ageJwi.es repU'd'1II1 eli:Pbility for social service beneflts could be affected by 

Ihe applicant" not h.ling a United Sbtt~ ,!d~r .. One oftlu:ac cornmenters suggested that the Service 

instirute a 3~y proCtlssingPlindo', fc,,: dbs'Jled applicants. to ensure thllt the Service could grlUlt 

the applicant any reasonable mc(U£calicD ~'!Cecsa.ry to possibly take part in the nonnal testing 

procedure. One writer Ilotc:,~ that ',j,e ,li!ablo:d should not be granted expedited processing in that 

such an acconunodation wOIJld be il<:OlIsiSl ell! with current Service policy. 
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Response. The poli,<)' 0(-.:1,,: S,!r';ce. found in the Operatins InilrUctions lot § t 03.2(q), i~ to 

proceu aD appIicationain chronol.)~iCll oede.· by dahl ofrcaipt. lbIs procedure ensures fairness and 

eq~lity Cor all applicants. TheSu'Ii.:e ::1'1'11 continue tu obselVe this procedure with regard to 

:JaIUI'3lizarion applkations ti'~m p"''',ln!. willi disabiJitica. The public should note, however, that any 

applicant able to ~how eo.id"1ce o.f'i'H et~fge·Jt circumstance may request an eJcception (0 this policy 

from the local district .:iire;.tor. [I is ','roT-in the discretion of the di&trict director to either grant or' 

deny a request for exp~dik.:I pcc.<lo.,;sil"g of .:ny Service lIIIjudication. 

Mismbuleous Comment!· 

Ten·commenrel·s im)llor~c the Sel'V,ee to take into consideration their particular pcnonaI 

circumstances :II1I'I',undirlg ·~iSll!:ili~ r.,ltlraliZlltion cases currently or about to be aubmitted to the 

Sel""rice. While the ServiC<l.has ,empathy fo: these writers, the proposed rule for which conunenU 

were solicited addresscc. proc:edufI.I illli:!f'S ",~t particular CIIlICS. The Service is confidcm that each 

oftnese individual casC'S v.1Iltle 3JJ'!ju dimted e<luitably when presented to an adjudica1ions officer for 

review. 

One writer txptessed. (liam.~)' tru.l: the ~ervi.ce wa.s considering an exception to the section 312 

requirements fbr certain dilabled ilie[; ;ulecnpting to naturalize. This wrrer stated that disabled 

aliens should be required to I'l .. >tunl ':0 their IU .ive countrica and that the United Stat.ClI should focus 

it. uttcntion on ASsisting .!Ildvl)o·f>,m :IiSl\bJ,~d cil.izens. The Service would note that the 1994 

Technical COrrectiOll3 Act llIand;sir.:s 'it.s ci1anae to the Service~' regulations. The Service is 

obligated to folIO'lll the oirc<don of the G~Jlg:CS8 when CongreS8 ~o amends the Act. 

One commellter suggested t~,at jJ'e S'~'I":ice embark upon 8 media ClIIIIpaign in order LO notify 

disabled persons about the pwvisi DIG 0:' t:ri" I !gisl.alive change. The writer speculated that there is 
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no method in exirtenc~ b:, whioh til" Ikn'ice ClUl notifY the disabled community of thil possible 

exception. Based un thB nuntler 0:' OOl::U:llCm s received from various diSllhled rights advocacy sroups, 

the Service is of me C'pbi'~n th:lt tJ·.e '11': majority of individuaU who might benefit fiom this 

ex:ception will hav .. a meal\! of'b"ng iufbr.JII:d ilbout the provisions of the exceptions. The Service 

would also note tha.t it i!; working ',vitil I~c SSA on inforlllational materia1~ for all aijen SSA 

beneficiarie~ who may wi.h 'to uPI'ly t:,r MtilralizatioD. 

One writer nOled .hat th.II cum:n i: l'.pplica1ion for naturalization. Pann N-400, should be 

amended to include rda-';~ces 1.(, m~' dj;aJ,ility related $xooptions. The Service recogniz;ca this 

problem aod notes that the N-40(l i, tUm:r'[)F under revision. Any revision will include information 

re~ding the disability exceptions b, till" SllCti(ln 312 requirements and will be submitted to the Office 

ofManagemeot and Budg£t in a.~C'J.rdi'illI;e viith. the Paperwork Reduction Act. 

Another commente .. req ~tstell tha the Service be flexible in adjudicating naturalization 

applicants from disablt!J pc;rsollS i: hol S .. ·rvice inIs every intention of being flexible in these 

adjudlcatir.t1s to the extent aJ;'JW8b1e 1.L:l('e!· hI Ill"'" The special training effurt that will be instituted 

should assist the St:r\;Cll in meetin;: th'.: goal!; of being flexible and Wr in the adjudication oftheGe 

naturalization applications. 

Request ror commc:ulli 

The Service is set,]dng; public '~OI1U;lC:nt S regarding: the final rule. In partlcular, the Service is 

sceki.'1g commentl ~ea,ding·tile mc<ijflQ"t~)I'''' :!lade to the proposed rule, publlshe(! at 61 FR 44227. 

It should again be nated !.hat [le &:l'Ike i 5 P.I'.lll,ged in an additional revision af 8 CFR part 312. That 

additional revision will be is!;c:ed ::,; II p.:olx..s,:d rule, ~~ with a request for public comment:!. 
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Regulatory l'1aibDIty A(t 

The Commissioner "fthe rnllni~'111 ion a!td NaturaUzgtjol\ Service, in ~rd4llOC with the 

Re8ulatory Flexibility Act (5 U 'l.C. ~,).'i t b», ha.~ reviewed thls regulation and, by approving it, 

ceni6es that the rull' willl1.()t h;·:v~ a !i~;n.ifi:;ant economic impact ona substantial number of small 

cnlities. This rule has bem dralt-rl in I. '.IY to minimize the economic impact that it h88 on sma\J 

busine&s while meeting it3 ;'Btend~ J ol:iectlws. 

Executive: Order 12866 

This rule is coruiid""d by th~ D'.p.1Jt:olent ofJLI3bCC, Immigratioll and Naturafization Service, 

to he fl "significant reguliltDI)' UlJtion" under E,'{ecutive Ordec 12866, :section 3(f). Re!IulatoJY 

Planning mil Review. Unde, ElU:l:\Jtive Order 12866, section 6(a)(3)(B)-(D), thiB proposcd Me hM 

been submitted to the Oili~I: arM il1llf~n.enl: and Budget for review. This rule is mandated by the 

1994 Teclutical Correction II Act in o:rcl::t 1;) alford certain disabled naturalWtion applieants an 

exemption frnm the educlltioll21 req1.1ircr.1I;!\tS outlined in section 312 of the Tmmigration and 

Nationality Act. 

Executive Order 12612 

The resuJatiort will nollle I'C ~ub~:alttial direct effi:cts on the States, on the relationship 

betvieen the National Government lUid the SHINS, or on the distribution of pOwer and respnnsibilities 

among lite various level s of 9>venuneni. Th,: rctore, in llC«>I'danoe with Eltccutive Order 121512, it 

i. determined that tIti.! rul.: dCIl;$ nor l,ave SlLf."lc . en! tMaa1ism implications to warrant the preplU'ation 

ofa Federalism A3sessnlcnt. 
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Executive On:le~ I1l138 

This interim rule rneets ti Ie S.llpli<:3lie nDndatdl set forth in SQQuon.$ 3(a) and 3(b)(2) of 

Executive Order 12988. 

Unfunded Mandates Refo.mt ,\':1: of 199~, 

This rule will n:lt !'Mull i I th" ,I)'p',nditure by State, local, and tribal governments, in the 

ag~egatc. or by the priv.;lC sec~l1r. of 51 00,000,000 or more in any one year, and it will not 

significantly or uniqueII' aficCt !rnall ~'[NCflllnents. Therefure,no actiollB were deern~ ncccs$iU)' 

under the provisions ofl~ Unn..nolod Ma".diltes Reform Act of 1995. 

Sma» BusIDt.~ Regulator:r EuforceJ ~"LI I?airuess Act of 1996 

This rule is not a major ['\11" :5& defined by § 804 of the Small Business Regulatory 

.Enforcement Faime85 Act cf 199C. Thi:; m:.e Will not result in an annual effect on the economy of 

$1(10,000,000 or more; a m<\ior increasen costs OJ' prices; or significant adverse effects On 

competition, emplClyment, l,,'Vestm~nt, p;cc,.J\l.ctivity, innovation, or on the ability of Unite(( States­

based companies t\) compew wit 1\ . :bre:igll-b i.sed companies in domestic and export markets. 

Paperwork Reduction Aet 

The infOrnlo1tior; co.'.lcctkn 'eq.'Jb:m.:nts contained In thiS rule have been approved by the 

Office of Management and II udget (0]1.113) U Ilder the provision& of the Paperwork Reduction Aci. 

The OMB control numb"r fJr thi.~ ooU:.,eti')1 is contained in 8 CFRpan 299.S, Display of control 

numbers. 

Uu of Subjec:tB 

8 CFR Part 299 

Immigration, rep')rting, and t~.lrd k( ~ping requirements. 
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g CfRPart312 

8 CPR. Part 429 

CitizenMip IUld namraii;o:allon. 

Aooocdingly. cltapt·rr T ofiltleS oHlc Code of Federal Regulations is amended as fbllows: 

PART 299-IM?tUGRAT1[ON FORIfS 

1 The authority C:.tari·:.n for part .2.99 \l:>n!inuea to read lIS (allows: 

Authority. g U.S.C. 1101.11113; 8 ".n part 2. 

2. Section 299.5 is arr"endedJ'j .. ddi,,!! the entry for Form "N-64S", to the listing nffonns, in 

proper numericlll sequence, to f{:all as fcll)~ .. s: 

§ 299.5 Display of tontlol lluDII,en . 

•• * ... 

-----_.-_. _._---- -----------
INS fomlNo. Currently 885igned OMB control No. 

------------.---.-~--------------

••••• 

N·64R 1115-:1000{ 

the ['isai:il:.\: .. Lxccption 

** ••• 

-_._---- --_ .. _----_._-----------
PART lIZ-EDUCATlON,H, RI:QliDU:MENTS FOR NATURALIZATION 

3. The authority cit:ltiOJ:'l for put 3 I:: co 1tinues to read 811 {OllOW8: 

31 



01/21/97 10: 14 EOFP fill 033 -----

Authority: 8lJ.S.C. liD,:, 142:1, 1·143,1447, 1448. 

4. In § 312.1, par:lgraph (1:0~3) Iii re-,h,:d to read as fOnOWA: 

§ 312.1 Lit~racy requlremeDtJ . 

• • • • • 
(b)" •• 

(3) The requirements of~:lr38tal'h (~,) oftU5 section shall n.at IIpply to -any person who is unable, 

bt'('~uae of s medil>illy ci~~rminat Ie Pil},SL::/.: or mental impairment or combination ofimpainnents 

which has lasted or b expe,;ted t-1 last at l<:!lst 12 months, to demonstrate an understanding nf the 

Engliihlanguage a;; no~d j", pa .... ,~"'pli (.)oHhi.~ section. The loss ofanycognhlve abilities based 

on the direct cffi:ct! ofthe i1l(JgI11 U'l(; ofllnl!:s IWI not be considered in detennining whether a person 

ii unable to demonstrate f.ll under.t mdi.l~; ef ':he English Ianguaae. For purpo&eQ of Ihi~ paragraph, 

the ta'm InOOical1y Oeterrnilll!llis III ~ lIS iI n impairment that results from anatomical, physiologicaJ, or 

psychological abnonnalitiei. whkh (;an be shown by medically acceptable clinical and laboratory 

diagnostic techniques to ha .... ' reml.led in f'lf eliolting so impaired &3 to render an individual unable 

to dcmonstru.te an undcr!tan.:~ng cf the eJ l.!:.Iil ill language as required by this iieClion, or that renders 

the individual unahle to ndfill til,., re"~Der:lents for English proficic.ncy, EoVom with reasonable 

modificatinng to the m.xhvtb lJf det:rminins EnsJish proficiency as outlined In paragraph (c) ofthi~ 

section . 

• * .... 

5. Section 312.215 •. .'meoded 0'1: 

a. Revirutg the lUI seer tel1J:e 0;' l·.u-agraph (II); 

b. Redesignating par;2"1j>1. (b; e I paragTsph (c) and by 
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c. Addini a nt:w pal a,gra;ph (h) to reAd aa Collowl: 

§ 312.2 Knowledge o,rhi~tory .. ad ~:o'vcnlnll:111 urthe UalUd IIitJteS. 

(II) ••• A person who in exell~ It &IInah, litaacy requirement under 9 3 12.1 (b)(I) lind (2) muu 

sri!l satisfY thi. r ... <juiTeroem:. 

(b) Excj:Dtions. (1) The n~lllreillml!~ Of pardgraph (II) of this section shall not apply to any 

person who is un!ble to d,:momt 'i'~e a kll« wledge and underuandina or the fundamentals of the 

history, IUld of the principl:3 and ,'bn::: (,fgtrvernment of the United SUites because ora medically 

determinable physiC3l or meTltl1 in::priml :-c.t, tht already has or is expected to last at least 12 months. 

The luss of any cognitive ddll. b I,,,,,,i <'n tl:.o. direct effects of the illegal we of drug~ will not be 

con.id~ in dctemilillng wlle1.h.~ 1Ii1 imlhidual may be exempted. For the purposes of this 

paragl<lph, the tenn m'::dicAI!Y....!1.~IJ:1!:!l:IiI!ahl!: m~ lIll impainnenl that results from anattlmical, 

phy:;iolo!jical, or psychologi<.11 amlf.t,malitie,·; v·hioh CIIn be ahown by mediwly ac;c:;eptable clinical and 

laboratory cIlagnostlc tecI1Tljqll'~ tt) lliive rcsuJt.lII in functioning so impaired as,to render an individual 

to he unable to dcmoJlslrah: the !:>nw ... ige requir..d by lbi~ 5eCtiOll or that render. the individual 

unuble to pllrticipatc; in tJ-,e tc"'ing Flo;;o;:urc'j ;or IIlIIUrali:alLiun, even with reasonable modifications. 

(2) Medical cenific;ltion • \ll PCI'S:)C:I applying for naturalization and seeking an exception 

frM' the r~quirementg of § 31:1. i(a) Rl1<1 l',aragraph (a) of thi3 3cction based on the disability 

cxceptiOIl!S rnu~'t submir Fom: N-648, '\1f,dic,,j ',~enifiCaliOl1 for DiWlility Exceptions, to be completed 

by a licensed medical doctor or a ii"illlS:i. dr'meal P£ycholnsi~ .. Fonn N-648 mun be submitted as 

IUl attachment to the appli",w'" Fl)rt~ }I.'IOO. Application for Naturalization. The'le .medical 

professionals shall be ~n(.,d in Jiag:llCS;:l!, those with physical or mental medically determinable 

impairmentS and <:hoJl b .. abl" 10 atl •• t 1.0 t:te origin, narure, and extent of the medica! condition "" 
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it relates to the disability 1l)::eptiOIl;; m.IWd wldcr § J 12. 1 (b)(3) and paragraph (b)(1) of this section. 

In addition, the melliew pl')fe~ic nab nleki'18 the disability dctenninMion must sign II statement on 

the Form N-648 that they have ln~':l1"lllj ~.u the questions in n complete and truthful manner, that 

they (.,td the applicant) agr,~e to tit" Tdeale "f all medical record~ relating to the applicant that may 

be requested by til: Service, and ,:hal d,e:, .:.uesr that any knowingly fiI1se or misleading statements 

may subject the medical pwfessi ml:.'Il (1) th~ IJCnalties for pe~ury pursuant to Title 18. United States 

Code, Section 1546 and to:ivil r1nair.lclllllder sOldion 274C of the Act. The Servioe abo reserve:! 

me right to refer the applicant t(I anuthm :!Uthorized medical source for a supplemental disability 

determination. Tllis optiM :Ihall be mv,.>ked '.vhen the Service has credible doubts about the veracity 

of a medical certification th~1 has t ten P"t:leilled by the: applicant. An affidavit or attestation by the 

ap?licant, his or her rcL1liv<:!, or g.Mrt'iian ;)" his or her medical condition is not a sufficient medical 

atlestation for purposes of' 5atiilYIng this :el~uirement, 

(A,?pro\'ed by the Offu:e ofMsnagl::unt aD~ S~dgct under control number 1115-0208) 

PART 499-NATlONALlrrY FOltM;S 

6 The auth01ity (irati.,m fell' pn 4~!:; (·oruinues to read as follows: 

Authority: 8 li.S.C. Illj:; 8 eER I'ar! 2. 

7, Section 499.1 i. lIJ:ocudoc by ~ddin!! the entry for the Fonn "N-64S", inpropcr numerical 

sequence, to the lilting of fbrms, 'I' n'wl ~ tbllows: 
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§ 499.1 Prescribed (arms_ 

**,111'. 

-------------- ----------------------
Form No_ liddon dlLt", Title and de3\iription 

------------------------------ ---------
•••• * 

N-64S 

Da1ll!d! 

Medical Certification for 

the Dillability .Exception 

------------------
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Doris Mei,uocr, 

cOmmissioner_ 

TmmifWltion and Natw-eljzption Servicc. 

Note: The attached Medical 

Cedification for Disability Exception., 

Form N-648, will not IIPP(;ILl" in the Code 

of Federal Regulations. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Stephen C. Warnath/OPD/EOP 
Subject: Rollout of disability reg and guidance 

FYI, assuming you are thinking about whether to add this to our list of potential events: one 
problem that Steve and I talked about is that we would presumbly want such an event to stress the 
welfare angle, but we don't want critics to say we are relaxing the citizenship process to keep 
people on welfare/SSI. (This isn't true, but they might say it.) An alternative message might be 
that the Administration is doing all it can within the law to naturalize eligible people with 
disabilities, and this will have the happy side effect of helping some of those at risk in the welfare 
law, but citizenship only goes so far, as it should -- that we need the President's proposal to be 
enacted to really help those in need. 

w~ -



To: 

From: 

Subject: 

Date: 

Bruce Reed 
Elena Kagan 

Stephen Warnath~ 
Diana Fortuna~ 

INS Disability Naturalization Guidelines 

January 31, 1997 

This memo is a quick summary of events that led to a postponement in releasing INS guidelines 
(and regulations) on processing naturalization applications for persons with disabilities. 

The document the INS planned to release Monday defines the circumstances under which a legal 
immigrant with a disability can become a citizen. The thorniest legal question the INS faces is how 
far to go in adjusting the oath of citizenship. (Accommodations are required by civil rights laws.) 
A consensus developed that the INS document had not been adequately vetted within DOJ or with 
OMB; and certainly we had not been given an opportunity to digest its contents. 

The task facing us now is to ensure that the INS and DOJ have fully explored the options so that they 
further each of the Administration's three goals in this area: protecting the most vulnerable, such as 
the severely mentally retarded, from loss of SSI and Medicaid benefits; safeguarding the integrity of 
the citizenship process; and working to build support on the Hill for our broader legal immigrant "fix" 
legislation. 

To recount the events leading to the postponement: Yesterday afternoon we received a draft of INS 
guidance to its field offices designed to assist in implementing recently finished regulations. 1 This was 
the first time we received anything about the content of these guidelines. We learned this morning 
for the first time that the INS planned to issue those guidelines today. In addition, we learned that 
the INS had arranged Congressional, press and outside group briefings starting Monday. Finally, 
IDIS, SSA and other Administration entities with a substantial interest in disability, welfare and health 
issues with a significant interest in these guidelines would be briefed at the same time as the general 
briefings with no opportunity to put in place means to help respond to any questions or problems 
posed by the guidelines. 

We raised questions with INS about how it drafted its document to try to make sure that INS had 
done everything possible to perfect its guidance. Instead, we learned that there appeared to be 
unresolved issues or concerns by some, including within OIRA and DOJ's Office of Civil Rights and 
Office of Legal Counsel. Moreover, the guidance seemed confusing: it made conclusory legal 

lThe INS recently finished regulations addressing the naturalization process for disabled 
individuals, including issues of legally required accommodations and waivers of tests that are part 
of becoming a U.S. citizen. These regulations were initially called for by statute two years ago 
and are widely anticipated. 



judgments that seemed to erect an insurmountable barrier to citizenship for seriously impaired 
individuals while, at the same time, calling that outcome into question by indicating that more legal 
analysis was ongoing and more guidance could be anticipated. As previously mentioned, other 
agencies that deal with health and welfare were not going to have any opportunity to be ready to help 
respond to this significant guidance because they were going to be briefed at the same time as 
Congress, the press and outside groups. 

A further concern was whether we might inadvertently confuse the governors' consideration of 
welfare resolutions if this was released in the middle of their deliberations. 

Unfortunately, invitations for briefings on Monday had to be rescinded and INS had to recall the 
regulations from the Federal Register. This is awkward and may be embarrassing, but we believe that 
it would be worse not to be fully confident that the guidelines are the Administration's best effort to 
protect America's most helpless individuals within what the laws allow. 

We anticipate a very short postponement, perhaps to the end of next week or the following week. 
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TO: 

FROM: 

cc: 

DATE: 

El.ena Kagan 
Steve Warnath 
Wendy White 

Diana Fortuna~ 
Laura Ol.iven 
Debra Bond 

January l.3, l.997 

Attached is a memo from a disabil.ity advocacy organization that is 
suing the INS over its impl.ementation of a l.994 l.aw that required 
the INS to waive parts of the citizenship test for certain peopl.e 
with disabil.ities. This advocate (Pat wright) apparentl.y met with 
the new chief of staff as part of a l.arger group of civil. rights 
l.eaders, and somehow this memo to Rahm emerged from it. I am not 
sure what he pl.ans to do with it. 

The group wants two things: 

(l.) A waiver or "accommodation" of the oath of al.l.egiance: INS 
says that the l.994 l.aw cl.earl.ydid not al.l.ow waiver of the 
oath. The secQnd notion -- that of accommodation -- is based 
on Section 504 of the Rehab Act, which requires the government 
to provide accommodations for peopl.e with disabil.ities. This 
is an interesting. argument and I imagine wil.l. be considered in 
the l.awsuit. 

(2) They want a "tol.l.ing" or grace period that woul.d al.l.ow SSI and 
other federal. benefits to c;:ontinue to be paid for l.egal. 
immigrants who have pending Citizenship appl.ications at INS. 
El.ena, I imagine you must have gone over this territory pretty 
careful.l.y in August. • •• Am I right to assume that this option 
is not l.egal.l.y permissibl.e? . 
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( ............. [_._)_ .... R_._E_·_D __ F_~_D_iS_abi_._lity_R_i9_h .... ts)ducation and Defense Fund. Inc. 

Lsw. Public Poflcy. Training and TeChnical Assistance 

TO: 

FROM: 

RE: 

DATE: 

MEMORANDUM 

Erskine Bowles, Chief of Staff 
THE WlUTE HOUSE 

. h . h av PatrJ.s a Wrl.g t \) 
DISABILITY RIGHTS EDUCATION & DEFENSE FUND 

Citizenship For Immigrants wi Disabilities 

Ja.nuary 13, 1997 

Thank you for meeting with me and other members 
Leadership Conference on Civil Rights on January 9. 
a copy of the memo that DREDF sent to Rahm Emanuel. 

" : !'. 

of the 
Attached is 

I need to emphasize that the Administration's response must 
be a "tolling" or "grace period" which allows the continued 
payment of SSI and other federal public benefits to affected 
legal immigrants with disabilities until their citizenship 
applications are approved.by INS. . 

A not-for-profit puOJic benefit 
eotrJOI'8tion dedicated IO the 
lIl_enr ~Mng Movement 
.tIC til. Civil R;gnrs 
,,/0.._ .. .,. .•• ;'h rIi",~"'.':.;_1> 

1633 -0' N.W .. SUite 220 
W.lsnington. D.C, 2~ 
(202) 966·0375 ~ 
FA)( (202) 462·5624 

2212 Sixth Street 
~mey. C·:l~jom.a 94710 

.• 510) 044·2555---
800-466 ·4232 :-:.;:, 
r~v ,c,n, !l,,' .. -'&:.'C 



TO: 

FROM: 

RE: 

DATE: 

MEMORANDUM 

Rabm Emanuel. THE WHITE HOUSE 

Patrisha Wright. Stephen Rosenbaum 
DISABILITY RIGHTS EDUCATION & DEFENSE FUND 

Citizenship For Immigrants w/ Disabilities 

January 10, 1997 

This memo follows yesterday's meeting between the White 
House Chief of Staff and the Leadership Conference on Civil 
Rights. 

Immigrants ("lawful permanent residents") who have lived in 
the U.S: for more than five years and are not "excludable" 
(e. g., for violating laws, . evading the draft ,failing to pay . 
taxes, trafficking in narcotics, defrauding the INS) are eligible 
for citizenship or "naturalization." Applicants must pass tests 
in English literacy and in knowledge of American history and 
government;· submit fingerprints. and photos; and complete a 
personal INS interview which tracks the written application 
itself (personal data. marital and family status, employment 
history, organizational memberships, etc.). 

In October 1994. Congress adopted technical amendments 
waiving the English literacy and civics tests for applicants 
unable to comply '''because of physical or developmental disability 
or mental impairment ... • 8 U.S.C. § 1423 (b) (1). More than two 
years. after passage of the amendments, the INS has yet to adopt 
final rules implementing the statute. Local immigration offi­
cers, relying on a 2-page internal memorandum and individual 
discretion, have not applied the 1994 statute consistently arid 
have made it virtually impossible until the last few months to 
get a waiver. Moreover, once having granted a waiver. these 
officers have held up applications when they are not satisfied 
the would-be citizen has the capacity or willingness to take the 
oath of allegiance. In effect, naturalization involves 3 compo~ 
nents: English/civics tests,interview and the ·oath requirement." 

This stonewalling means long-term legal immigrants who lack 
a sufficient work history and are not veterans will be CUt off 
such federal benefits as 5S1 and Medicaid within a matter of 
months under the Personal Responsibility Act. -- unless their 
citizenship applications can be approved by an already backlogged 
INS. The immigration service estimates there are 300,000 appli­
cants nationwide who might seek a disability waiver. 

The INS did not p~blish proposed regulations to implement 
the waiver until August 1996, following the filing of a class 
action lawsuit by Disability Rights Education & Defense Fund. 
Asian Law Caucus and others. Chow v. Meissner, No. C-96 2422 S1 
(N. Dist. Calif.). An interim rule is pending at OMB and is 

Gxpected to be published by next month, notwithstanding the 
~ Govern~ent's litigation postu~e that the statute is not subject 

o not~ce-and-commentrulemak1ng. . 
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INS and DoJ have refused to seriously discuss set~lement 
until the Court rules on their pending motion to dismiss the 
lawsuit on the ground that plaintiffs have not suffered any harm 
because none of their applications had actually been denied -­
only delayed. This motion was argued October 3~, along with 
plaintiffs' motions for nationwide class certification and a 
preliminary injunction to insure compliance with the spirit of 
§S04 of the Rehabilitation Act of ~973 and the technical amend­
ments to the immigration act. Rather than talk compromise with 
'plaintiffs' counsel, INS has punished witnesses whose affidavi~s 
have been submitted in support of the pending motions. These 
witnesses -- who are neither parties to the litigation nor 
counsel -- have been subjected to petty harassment by senior 
agency officials, which interferes with their ability to serve 
their clients and to freely give testimony.1 

The Government attorneys have also stated that they will not 
"make policy" in the context of settlement, even if the ad hoc 
and ambiguous policy they now defend is at odds with both the 
Attorney General and INS Commissioner's intensive campaign to 
promote citizenship and the Administration's articulated desire 
to. soften the harsh effects of welfare reform. The victims of 
th~s policy are lawful immigrants who are disabled or elderly. 

Even if the impending interim rule establishes a streamlined 
and uniform process for documenting a disability and determining 
who qualifies for a waiver, it is not expected to resolve an 
equally fundamental problem: Processing applicants with severe 
developmental disabilities, including interview questions abOUt 
their capacity or willingness to take the oath.. This would mean 
providing reasonable accommodations for the full range of dis­
abilities and impairments or modification of the application and 
interview/examination proc'ess and reconciling the oath require­
ment with the liberalized purpose of Congress' waiver statute. 

For more details, please call Stephen Rosenbaum or Arlene 
Mayerson of DREDF at 5~O-644-2555. 

~ttachments; Legal Background 
§504 Applicability 
Plaintiff Profiles 
Text of Oath 

'One attorney affiant was advised by the Los Angeles INS 
District Deputy Director, on the very afternoon of a court 
hearing on the pending motions, that she could no longer attend 
meetings of the Los Angeles Naturalization Advisory Committee. 
Similarly, the Chicago Acting INS· .District Director informed the 
Illinois immigrant and refugee coalition's citizenship task force 
that he would no~ attend the December meeting of ~hat body if 
task force member affiants from the polish American Association, 
Travelers and Immigrants Aid and World Relief were also present. 
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LEGAL BACKGROUND 

1. The Immigration and Nationality Act, as amended pre­
scribes the requirements for naturalization. 8 U.S.C. §§ 1401 ~ 
~. Among other things, applicants are required to pass an 
English language test and an American history and government 
examination. 8 U.S.C. § 1423. Prior to becoming citizens, 
applicants must take an oath of allegiance and renunciation in a 
public or expedited ceremony. B U.S.C. § 1448. 

2. Section 504 of the Rehabilitation Act of 1973, as 
amended, 29 U.S.C. § 794 is applied to the Department of Justice. 
It provides, in pertinent part, that: 

No otherwise qualified individual with a disability in 
the United States, as defined in [29 U.S.C.'§ 706(8)J, 
shall. solely by reason of her or his disability, be 
excluded from the participation in, be denied the 
benefits of, or be subjected to discrimination under 
any program or activity . . . conducted by any Execu­
tive agency. n 

3. The Immigration and Nationality Technical Corrections 
Act of 1994 (§ 108 (d», 8 U.S.C. § 1423 (b) (1) In 1994. creates a 
waiver of the tests for applicants with disabilities such that 
the English language and history and government 'requirements 
"shall not apply to'any person who is unable because of physical 
or developmental disability or mental impairment to comply 
therewith." In adopting the Technical Corrections Act, Congre'ss 
sought "to promote the acquisition of u.s. citizenship by relax­
ing or eliminating certain burdensome and unreasonable testing 
and residency requirements." Hse. ,Comm'ee on the JudiCiary. Hse. 
Re'p. No. 103-387 at 3-4. 

4. The INS Associate Commissioner issues an intra-agency 
memorandum on November 21, 1995 to INS District Directors and. 
other {ield directors and officers providing "preliminary guid­
ance" on the agency's interpretation of the waiver. The guidance 
memo states that it was the intent of Congress to grant a "genEir­
al waiver" of the testing requirements. but that applicants must 
still meet all other requirements of naturalization. The memo 
instructs adjudications officers to apply the waiver on a case­
by-case basis. 

5. The INS Commissioner and Attorney General are sued for 
not implementing the disability waiver. Chow v. Meissner, No. e-
96 2422 SI (N. Dist. Calif.) 

6. INS publishes a proposed rule on August 28, 1996 which 
focuses on the requirements for medical certifications and the 
professionals who should be designated to make the certifica­
tions. It makes broad. non-specific references to reasonable 
accommodations for applicants and is silent with regard to,the 
oath of allegiance. 61 Fed. Reg. 44,222. 
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SECT~ON504 REQUIRES REASONABLE ACCOMMODATIONS OR MODIFICATIONS 

As a federal agency, the INS is bound by § 504 of the 
Rehabilitation Act of 1973, as amended, to provide modifications 
to enable persons with disabilities to benefit from its programs, 
including naturalization. Reasonable modifications may include, 
without limitation, wheelchair-accessible test sites, sign 
language interpreters, Braille material -- as well as modifica­
tions in the naturalization test format or test administration 
procedur~s. The principle of reasonable modification also is 
applicable to the administration of the oath of alleg~ance. 

The accommodation or modification for applicants with 
developmental disabilities could include a facilitator for 
someone who is unable to express a willingness to take the oath 
(e.g., someone who knows a developmentally disabled person well 
and can assist that person in communication with others and with 
comprehension of a complex situation). See e.g., Technical 
Assistance Manual to. Title II of the ADA, 11-3.6100, Illus. 2 at 
p. 14 (Dept. of Justice 1993). 

Similarly, if the Service were to determine that the appli­
cant does not understand the ·purpose and responsibilities of the 
naturalization procedures," 8 C.F.R. Pt. 316.12(a), an applican­
t's family members or professional contacts (social workers, 
teachers~ or guardians) could attest through sworn statements 
that the applicant is unable to ful'ly understand the oath, but 
would nonetheless be able to abide by it. An alternative accom­
modation would be for the .applicant's family to establish a 
temporary or limited conservatorship, with the conservator 
attesting to t.he applicant's obligations set forth in the oath. 

Modifications such as these could be accomplished by the INS 
without undue administrative burden or fundamental alteration of 
the naturalization process. See, 28 C.F.R. Pt. 39.150(a). 
Moreover, reasonable accommodation is necessary to ensure that 
applicants are. able to partiCipate in the naturalization process 
and enjoy the benefits and privileges that flow from citizenship. 
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PLAINTIFF PROFILES 

M.C. immigrated from Hong Kong in 1969 and worked as a 
janitor .. She·is 85 years old and has been diagnosed wieh multi­
infra dementia. M.C. applied for naeuralization in April 1994 and 
almost one year later was scheduled for an INS interview, which 
she attended with her daughter. After showing the INS officer a 
letter from M.C.'s doctor and requesting a disability waiver, the 
daughter was told the waiver did not exist and was not allowed to 
accompany her mother into the interview room. M.C. was informed 
that she failed her interview because she could not communicate 
in English. In December 1995, however, M.C. received a written 
denial stating that she failed to satisfy the knowledge of 
history and government requirement. M.C. appealed the denial in 
January 1996 and appeared for a hearing in February 1996. She 

. again requested a disability waiver and was told that the waiver 
did not exist and that she needed to satisfy the English literacy 
requirements. INS denied her appeal on· the ground that she had 
failed to saeisfythe English lieera~y requirements. M.e. was 
not aware thae· there was a procedure to reopen her case and was 
told that her appeal was the final step in her naturalization 
application. After she joined the lawsuit, M.e. received a 
letter stating her file would be reopened for reconsideration and 
that she would be requested to appear at another interview. 

British national L.K.L. has mental retardation. She failed 
her first citizenship interview in October 1995 and was told by 
INS officers to return for an interview in February 1996. 
Between· interviews, she received private tutoring to help her 
pass the t·ests. At the end of her second interview, L. Ie. L .. came 
into the waiting room in tears. Her sister-in-law claims INS 
officers t:.old her, "it looked like'L-- K--'s whole family was 
trying to force her to become a citizen." L.K.L. was told not to 
contact INS in any way, but to.await instructions on how to 
proceed. Her applicat:.ion was approved shortly after she and 
other plaintiffs filed suit. 

M.H.C. of South Korea appeared for her May 1996 interview. 
Her caseworker had written to INS when she applied a year earlier 
describing her mental disability. She also presented a letter 
from her Stanford University neurologist. INS officers told 
M.H.C. she needed to return after two months with a letter from 
one of the agency's designated doctors. When her attorney asked 
to see this requirement in writing, he was told the "internal 
memo" could not be released. She was approved after the 'suit was 
filed. 

M. R-B. of Mexico went to her INS interview in January 1996 
and was told to return with a doctor's letter. No one advised 
her the letter had to be from a doceor on the INS' designated 
list. M. R.-B. provided a letter in March 1996 from a state 
agency physician stating that she had mental retardation and a 
seizure disorder, but has not been interviewed again. 



FROM 

OATH OF ALLEGIANCE 
8 CFR § 237.~(a) 

c. ~ 

I hereby declare, on oath, that I 
absolutely and entirely renounce and abjure 
all allegiance and fidelity to any foreign 
prince, potentate, state, or sovereignty, 
of whom or which I have heretofore been a 
subject or citizen; that I will support and 
defend the Constitution and laws of the 
United States of America against all 
enemies, foreign and domestici that I will 
bear true faith and allegiance to the samej 
that I will bear arms on behalf of the 
United States when required by the law; 
that I will perform noncombatant service in 
the. Armed Forces of the United States when 
required by the lawi that I will perform 
work of national importance under civilian 
direction when required by the lawi and 
that I take thi~ obligation fre~ly, without 
any mental reservation or purpose of 
evasion; so help.me God. 

J 


