NLWJC - Kagan
DPC - Box 013 - Folder 005

Disabilities - Naturalization
Requirements



FDJ SQMLL{-‘S -
\,.u.‘/u"all UJ'\ -

T,
B

EDianaiEorunasss

@ ,03/11/97°03:077187

Fivl

Record Type: Record

To: Stephen C. Warnath/OPD/EOP
cc: Elena Kagan/QPD/EOP
becc:

Subject: Re: naturalization and individuals with disabilities F‘ﬂ

My only concermn is how INS answers the following question: Why are you delaying telling people
for one month? If you know they don't qualify, why don't you tell them so that they can start to
plan for life after federal benefits?

The best answer is that the INS is developing additional guidance for how to do the process of
denials and training staff, but I'm not sure it's totally satisfactory.

The one month will allow the INS to look at what's happening and fine tune a field office that's not
doing appropriate accommodations, but | don't think they want to advertise that.

Stephen C. Warnath

Stephen C. Warnath ) 03/11797 01:17:25
=i

Record Type: Record

To: Elena Kagan/QPD/EOP

ce: Diana Fortuna/OPD/EOP
Subject: naturalization and individuals with disabilities

Elena -- | am requesting your sign-off this afternoon on the disability guidance so that INS can
proceed with publishing the regulation with a release date of March 18th. My recommendation is
that you approve it. As you know, the guidance states that those who do not demonstrate an
understanding of the nature of the oath during the interview will be denied. However, DOJ/INS has
determined that notification of denial in an individual case will not be made until Headquarters
provides further guidance on the proper process for denying these sensitive cases. This guidance
will be issued by mid-April. During this time INS will develop a letter for this particular
circumstance explaining why INS is constrained to denying the application and probably involve
some supplemental training of field officers. Part of INS' briefing to Congress and interested
parties and groups will be to explain this so that any potential criticism of this approach should be
minimized.

Dennis Hayashi, who leads HHS implementation, has now recommended to the Secretary that she
approve this approach. As a say, this is my recommendation as well. Based upon my
conversations with Diana and our understanding of why these cases will be held until April, |
believe that she supports this recommendation. (Diana, correct me if | am wrong.)

So please let me know and | will pass the word on so that INS can dot its i's and cross its t's
today.
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Record Type: Record

To: Stephen C. Warnath/OPD/EQP

cc: Elena Kagan/OPD/EOP
Subject: Re: disability and naturalization update @]

So | guess according to this schedule, it would be public on Wednesday or Thursday.

One concern: the current guidance tells field officers that they should hold, rather than reject,
cases where the person fails because they can't take a meaningful ocath, If OLC concludes this
process, then | assume we would have to announce that we are rejecting these instead. | thought
it was kind of appropriate to hold them for a while during the period that we make absolutely sure
of what the limits are here.

{l, for one, would be reluctant 1o see us propose legislation on this at this time; strategically | don't
think it makes sense, and I'm not sure it's the right policy to addres this problem.)
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Record Type: Record

To: Diana Fortuna/OPD/EOP

cc: Elena Kagan/OPD/EOP
Subject: Re: disability and naturalization update f‘ﬁ

Allen Erenbaum at INS says that they are looking at what should be said about this if OLC finalizes
an opinion. They may, for example, still indicate that cases should be held temporarily rather than
deny while they acquire more experience with accommodating disabilities. At any rate, we should
see what they propose to do on this tomorrow when we get the new draft.

And yes, according to this schedule, the reg would be available publicly on Wednesday, if |
understand the process correctly.
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Stephen C. Warnath l'\ ) 92/26/97 05:34:55
Record Type: Record
To: Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EQOP

cc:
Subject: Update of the update

| neglected to mention in my previous long e-mail that INS is trying to get us the latest drafts of the
guidelines, Q&As and Fact Sheet tomorrow. Those drafts will try to respond to our comments {and
those of HHS and SSA) to the extent that INS considered appropriate.

Thanks
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Record Type: Record
To: Elena Kagan/OPD/EOP, Diana Fortuna/QOPD/EQP

cc:
Subject: disability and naturalization update

INS reports that OMB has the reg. for clearance. There weren't many medifications, so this should
not be difficult to finalize.

INS hopes for the following schedule, if possible:
Monday -- The reg would be forwarded to the Fed. Register
Wednesday -- Posting

Thursday -- Publication

Also, it appears that OLC is near to deciding that it is not possible pursuant to existing law for a
proxy or guardian to assent to the naturalization oath on behalf of the disabled. Because oT that
likely outcome, Jamie Gorelick will probably have a DUJ internal meeting on Monday to discuss
various considerations/options regarding whether the Administration should offer/support legislation
that would allow this. They would then brief us and we should try to be in @ position to get that
issue decided fairly quickly at that point. Different agencies are likely to have different views,

HHS would probably urge yes. Interestingly, the Department of State woutd probably say no (due
to concerns that a precedent allowing a proxy to renounce another's citizenship might be abused by
some other countries to permit stripping of citizenship without consent of a U.S. citizen who is in
their country.) INS is probably strongly divided.
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Final INS Rule: =2 { 20 cf?

Exceptioris from English and Civics Testing Requirements
.\ b Foy Disabled Naturalization Applicants

1T the Immigration and Naturalization Service (INS) will
publish a finalrule in theFederal Register that implements Congressionally-mandated
exceptions from the English and dvics (U.S. history and government) requirements for
naturalization for persons with disabilities. This final rule makes changes to the
proposed rule published in August, 1996. The INS invites public comments for 60 days
on certain new proposals contained in this final rule concemning quality control, the
appeals process and| u'a.mi.ng for adjudicators.

BACKGROUND

* On October 25, 1994, Congress passed the Immigration and Naturalization Technical
Corrections Act of 1994. Section 108(a)(4) of this Act amended Section 312 of the
Immigration and Nationality Act INA) to provide exceptions to the English
proficiency and history and government knowledge requirements for naturalization
for persons with “physical or developmental disabilities” or “mental impairments.”

s While the proposed rule was under development, INS provided policy guidance to
its field offices with preliminary instructions for adjudication of naturalization
applications based on the exceptions provided.under the 1994 Technical Corrections
Act. The Service also provided preliminary definitions of ' the terms concerning
disability and mental impairment in the Act.

¢ The INS has consulted extensively with the Department of Health and Human
Services (FHHS), the Social Security Administration (SSA), and other government

health agencies for guidance in developing the regulatory language contained in this
final rule.

"~ » ThelINS pu‘bhshed a proposed rule to implement this legislative change on August
28, 1996. INS has carefully considered 228 comments on the proposed rule which
were submitted by a wide range of immigrant assistance groups, health
professionals, organizations that assist the disabled, and individuals. The final rule
addresses these comments and makes substantial modifications.

i
THE FINAL RULE
Definitions

e The Service has modified the definitions of disabilities contained in the proposed
rule in response o many public comments that the definitions were too narrow and
inconsistent with existing definitions in other federal statutes.

14




FEB-20—-1997 17:28 OFC GF THE COMMISSIONER . 2UZ S14 abZs F.u371e

" Final Rule on Exceptions to Naturalization Testing
Page 2

¢ The rule now provides that an exception shall be granted to any person ~w§4 A’
unable because of a medically determinable physical or mental impairment or
combination of impairments which has lasted or is expected to last at least 12 1/
months, to demonstrate an understanding of the English language...” or who is
unable for any of the same reasons “to demonstrate a knowledge and understanding
of the fundamentals of the history, and of the pr!.nc:lples and form of government of
the United States.”

HL ¢ “The term medically determinable means an unpamnent that results from
q anatomical, physiological, or psychological abnormalities which can be shown by

medically acceptable clinical and laboratory diagnostic techniques to have resulted
in functioning so impaired as to render an individual unable to demonstrate an
understanding of the English language, as required by {Section 312], or that renders
the individual unable to fulfill the requirements for English proficiency, even with
reasonable modifications to the methods of determining English proficiency...” The
definition of “medically determinable” is the same with regards to the exception
from the civics khowledge requirement. Loss of cognitive abilities based on the
direct effect of the illegal use of drugs is not covered as a disability.

* This interpretahon of the disability and mental impairment terms in the Technical
Corrections Act comports more closely with existing federal policies (such as Social
Security Administration definitions) and regulations for implementing
nondiscriminatory disability-based programs, such as Section 504 of the
Rehabilitation Act of 1973.

Procedures for Obitaining the Exceptions

* Inorder to base its adjudications of requests for the disability exceptions on solid
medical evidence, the INS requires all persons seeking an exception to submit a new
Form N-648, Medical Certification for Disability Exceptions, to be completed by a
licensed medical doctor (which includes psychiatrists) or a licensed clinical
psychologist. These certifying professionals must be experienced in diagnosing
persons with physical disabilities or mental impairments. They must attest to the
origin, nature, and extent of the medical condition as it relates to the exceptions for
English and civics. A person who qualifies as disabled for other government benefit
programs is not necessarily unable to learn or demonstrate English proficiency or
civics knowledge for naturalization.

* The categories of health professionals who may certify an applicant’s disability were
expanded and clarified in response to comments that the proposed rule was too
narrow in its near exclusive dependence on civil surgeons. Civil surgeons who meet
the current reqmrements may still certify an applicant’s disability.

« The medical certification form may be submitted in support of requests for both the
English profidency and civics knowledge exceptions. Form N-648 may be
photocopied and submitted. Forms may be obtained from local INS district offices.

 Under penalty of perjury, both the applicant (or his or her guardxan) and the
medical professional must attest that all mformauon submitted is accurate.
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- Final Rule on Exceptions to Naturalization Testing
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Service reserves the right to request an applicant to submit additional
-s[tl:;porﬁng evidence, or to submit a second certification from another qualified
professional in cases where the Service has credible doubts about the veracity of a
medical certification that has been initially presented.

Persons with disabilities who are not seeking an exception to the English and dvics
requirements do not need to submit Form N-648.

In conformance with Section 504 of the Rehabilitation Act of 1973, INS will continue
to provide reasonable modifications in its testing procedures to enable
naturalization ap,iplica.nts who have disabilities to participate in the process.
Examples of such modifications may include pro'wdmg sign language interpreters,
wheelchair-accessible test sites, or modifications in test format or administration
procedures, amohg others.

Other Naturalization Requirements 3 N
¢ The disability exceptions are not blanket exemptions from all naturalization

uirements. Congress did not authorize the Service to waive any of the other
;?malizaﬁon requirements outlined in the INA for applicants with disabilities.

Applicants must, for example, be able to demonstrate their good moral charactex;;
have the necessary residency as a permanent resident (five years, or three years
-married to a U.S. cltizen), and have the ability to take a meanm_gful oath of
allegiance. INS will continue to make reasonable accommeodations to enable persons
with disabilities to demonstrate that they can meet these requirements.

s
: £ A am A Ft-ﬂ%\ébus QL e Ct,
Where necessary, INS’ accommodation of applicants with disabilities will include =~ S¢.Chteer (/s
modifications to procedures used to determine whether an applicant assents to the oath of
allegiance. An applicant with a disability need nat understand every word of the oath at

the interview, but the INS officer must conclude that the applicant has a basic

understanding of the nature of the oath. For example, the officer may attempt to

determine whether the applicant understands that he/she is becoming a United States

citizen, is giving up his/her prior citizenship, and personally and voluntarily agrees to this

change of status.

All INS offices ﬁaw experience adjudicating difficult cases involving extremely ill or
terminally ill applicants. The practices that officers already use to determine a conceptual

understanding of the oath by these individuals will be replicated in cases involving disabled
applicants. ’

Each interview will be unique and each applicant’s capabilities regarding the oath
requirement will be assessed on a case-by-case basis, For exanple, INS officers can
accept a wide variety of signals from an applicant with a disability that indicate he/she
understands the nature of the oath, including but not limited to a simple head nod, eye
blinking, or other signals specific to the individual that mean “yes” or “no”.
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- Reservation of the Servica's right to require additional supporting evidence
or to require the applicant to submit a second disability certification when the
Service: has credible doubts about the veracity of the initial medical
certification that has been presented by an applicant.

Q. What about peéple with disabilities who could probably take the tests if some sort
of accommodations were made for them?

A Where a reasonable accommodation or modification to the testing procedures
would enable.a naturalization applicant with a disability to participate in the
process, the Service will provide such accommodatron as required by the
Rehabilitation Act. This has been the Service's long-standing practice. There is
no need for a medical certification in such a case. For example, modifications may
include sign language iriterpreters, wheelchair-accessible interview sites, on-site
interviewing and testing, or an extension of the time for the civics test to allow an
applicant with a learning disability to complete the tast. The disability exceptions
implemented by this new regulation apply to individuals for whom a reasonable
accommodation does not exist. A medical certification (Form N-648) is required
before an individual may be granted an axception from the English and/or civics
portions of the naturalization examination under this regulation. Disability exception
eligibility determinations will be based on individual assessments by a licensed
medical doctor or a licensed clinical psychologist.

Q: Is it necessarﬁ for a person with one, or é'ﬁombination, of these disabilities to
document the existence of the disability?

A Yes, but only ' If the individual is seeking an exception to the Section 312
requirements for English and/or civics based on his or her disability. Such
applicants must submit the new Form N-648 (Medical Certification for Disability -
Exceptions). Afpplicants with disabilities who can take the tests, with reasonable
accommodations if necessary, do not need to submit the Form N-648.

1

Q. What is the new form like?

A The Form N-648, Medical Certification for:Disability Exceptions, is two pages,
accompanied by two pages of instructions. - It provides space for the certifying
professional to indicate his or her expertise in diagnosing disabilities. It requires
the certifying professional to summarize his or her assessment of the applicant's
disability, and to attest that, in his or her professional opinicn, the disability
prevents the applicant from demonstrating the required English understanding
and/or civics knowledge required for naturalization. The form must be completed
by the professional under pernalty of perjury. The form alsc incorporates a release
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of any relevant medical records which the INS may require to evaluate the
cartification. The release may be signed by tpe applicant or the applicant’s legal

guardian. ; ( @Qraav i ey
f{ ot ¢ I~ CoTOy
Who fills out the form? coread sy et s lacy

In addition to the applicant, the form must be cmg&ﬁy a qualified licensed
medical doctor or licensed clinical psychologist. The professional must have
expertise in diagnosing the type of physical or mental impairment which he or she
is certifying.

When should the applicant submit the Form N-648, Medical Certification for

. Disability Exceptions?

The applicantishould submit the medical certification form (Form N-648) as an
attachment to his Form N-400, Application for Naturalization at the time of filing.
Submission of the medical certification form at the time of filing the naturalization
application will provide advance notice to INS of an individual’s request for the
English and civics exceptions, thereby enabling the Service to be better prepared
to provide appropriate service and accommodations, as needed, for the applicant.
(See also answer below on pending cases).

May a person with disabillties obtain a certification from his or her regular doctor?

Yes, if his or her doctor is 'qualiﬂed with expertise in diagnosing disabilities and
meets the requirements as noted in the regulation and on the N-648. The docior
or clinical psychologist will have to certify the person’s disability, under penalty of
perjury. ‘

Why is a certification necessary at all if a person’s disability is Clearly visible?
INS Adjudication Officers are not doctors or psychologists, and should not be put
in the posltion:of making a medical determination for any type of banefit. Having
the certification from a qualified professional provides the Service with the best
documentation regarding the medical condition of the disabled naturalization
applicant. Also, a standard form increases consistency in the adjudication of
applications for the exceptions. :

Does a person who has an application for naturalization pending with the Service
need to submit the new Form N-648, Medical Certification for Disability Exceptions?

If the person with a pending application has not previously submitted any medical
documentation to support a request for the disability exceptions, he/sha should

3
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obtain a medical certification form (N-648), have it completed by an authorized
health professional, and bring it to the interview. [f, however, the applicant has
provided supporting medical documentation in the past, as requested by INS, the
INS officer will first consider that documentation to determine whether it is sufficient
to grant the request for the exceptions based on the standards described in the final
rule. If the information is not sufficient, the officer will request that the applicant
submit an N-648 providing additional supporting information from an authorized
medical professional. This procedure for pending cases balances the Service’s
desire not to burden unduly applicants who have previously submitted sufficient
medical documéntation, albeit not on an N-648, with the Service’s responsibility to
adjudicate cases fairly based on the standards set forth in the final rule.

Q. Under what circumstances will INS require more information or a second
certification? §

A. The Service reserves the right to require the applicant to submit additional
information in suppeort of the original certification, or to submit a second certification
form from another qualified professional. By obtaining an additional doctor's or
psychologist's assessment, the Service is also better able to base its ultimate
decision on eligibility for -the disability exception on solid medical and/or
psychological evidence. Adjudicators have been instructed to use restraint in such
situations, and first to follow a set of steps designed to obtain any needed
information or resolve unanswered questions regarding the legitimacy or sufficiency
of the original certification. Officers who have a question about a certification or the
certifying professional’s credentials will consult with their supervisor, and may then
contact the doctor or psychologist by telephone if deemed appropriate. In order to
require a second certification form, the officer must document a legitimate basis for
this determination in the applicant’s file, and must receive approval from the
supervisor. Officers are also encouraged to consult with another relevant federal
or state agency, if that agency has determined the applicant's disability for its own
purposes, before requiring a second certification. When a second caertification is
required, the applicant should be given a new N-648. INS will not refer applicants
to any specific doctor or psychologist. The Service may provide applicants with the
name and telephone numbers of local medical societies and other appropriate
referral sources.

t
i

Q. Who pays for the second medical certification?

A It is the responsibility of the applicant to pay for the second certification if the INS
requires such additional documentation. Taking this burden on the applicant into
account, INS officers have been instructed to use extreme restraint in exercising
this option, and’should only exercise it when there is an unanswered question as
to the disability determination rendered by the professional and when other

4
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attempts to obtaln the needed information are unsuccessful. In addition,
supervisory approval is necessary before an INS officer may request the second
certification.

Q. Why s INS resarving the right to require a second medical certification in instances
where the Service has questions about the first certification?

A INS officers are not doctors or psychologists and should not place themselves in
the position of making medical determinations for which they are not qualified. The
procedures for requiring a second medical certification for questionabie cases help
ensure that this'does not occur.

Q. Wwill the INS keep an applicant's medical and mental health records confidential, if

they are requested?
i

A As with other agencies, INS is required to protect applicants' personal, confidential
records in accordance with the Privacy Act. The Service has long-standing
procedures and practices for applicant records that ensure compliance with the
Privacy Act's provisions, including procedures that protect medical records already
required by law for obtaining other immigration benefits. Applicants should take
note of the Privacy Act Notice contained in the medical certification form which
informs them that the principal use of the information submitted is to support an
individual's application for naturalization. The! Notice further informs the individual
that submission of the information is voluntary and that it may, as a matter of routine
use, be disclosed to other law enforcement entities. As with other applicant
records, INS will make every effort to protect the confidentiality of the applicant's
records within t;he requirements of the law.

Q:  Are these Section 312 exceptions the same as a blanket exemption for all the
requirements for naturalization for persons with disabilities?
i

A No. Congress did not autharize the Service to waive any of the other naturalization
requirements outlined in the immigration and Nationality Act (INA.) Applicants
must, for exarnple, be able to demonstrate their good moral character pursuant to
the requsremen{s of Section 316 of the INA, must have the necessary residency as
a permanent résident (five years, or three yéars if married to a U.S. citizen), and
must have the ability to take a meaningful oath to support the Constitution of the
United States ('section 337 of the INA).

Q: How will INS protect against fraudulent efforts to get people naturalized through this
disability regulatlon‘?

A The INS WIlI use all the procedures currently in place to guard against fraud. Local

{
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Service officers have standard methods for ensuring the integrity of the
naturalization process, including investigation of suspected unauthorized signatures
on medical ang other forms submitted in support of applications for immigration
benefits. With regard to the disability determiinations, the doctor’s certification on
the form, made under penalty of perjury, helps ensure for the INS the accuracy of
the information being submitted. If an INS officer has reason to doubt that the
person signing the medical certification form is pot a licensed medical professional
as required by the regulation, the officer may verify the physician's status with state
medical and psychological licensing boards or agencies. In addition, INS is
conducting on-going outreach and education for members of the immigrant
assistance and medical communities to inform them of the requirements of this new
regulation. {

Q.  Inmaking an assessment of an individual's disabllity or menta! impairment, how will
the medical professional know what level of English and civics knowledge the
applicant will be expected to demonstrate dq_n‘ng the naturalization interview?

A INS fully recognizes that this will require an extensive and on-going effort to
educate the many doctors and clinical psychologists who may be asked by
applicants to complete medical certification forms. As part of its outreach efforts
on this new regulation, INS will provide doctors and psychologists information on
the naturalization requirements and process so that these professionails are better
able to apply their medical knowledge of disabilities to the specific circumstances
that will be faced by applicants for naturalization. The Service will continue to work
with the Department of Health and Human Services, professional assoclations,
immigrant assistance groups, and other organizations that work with people with
mental and physical disabilities to develop methods of broadly disseminating this
information. :

Q: On August 28, 1996, INS issued a proposed rﬁile regarding these disability-related
exceptions. Since the final rule included substantial changes, is the public still able
to comment? -

A INS received 228 comments on the proposed rule. After the comments were
considered, it was clear that considerable changes would be mads to the provisions
of the proposed rule. While the rule being issued is final, the INS is seeking
additional comments on areas such as appeals of a denied naturalization case and
various methods to ensure guality control.

/:

If naturalization ‘applicants with disabilities are granted an exception to the civics
knowledge provisions of Section 312, isn't it a double standard to hold these
applicants responsible for taking and understandlng the oath of allegiance required
by section 337 of the INA? /
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This issue is of particular concern to the Servica. Congress only amended the
section of the law (Sec. 312) relating to the English and civics requirements for
naturalization. in the Technical Corrections Act of 19894, which is the statutory
authority for this regulation, Congress did not address the other requirements for
naturalization. ‘Following INS' request for legal guidance, the Office of Legal
Counsel, Department of Justice has determined that INS does not have the
authority to waive any of the other requirements for naturalization, including the

- requirement to take a meaningful oath of allegiance. (See answer below for INS

accommodations to assist persons to meet these requirements).

Will INS provide accommodation for persons with disabilities to enable them to
meet the oath and other requirements for citizenship? '

Yes. INS has and will continue o make reasonable accommodations and
modifications for persons with disabilities that will enable them to participate in the
naturalization process. Where necessary, such accommodation will include
modifications to'procedures officers use to determine whether an applicant assents
to the oath of allegiance. All INS offices have experience adjudicating difficult
cases involving extremely ill or terminally ill applicants. The practices that officers
already use to determine a conceptual understanding of the oath by these
individuals will be replicated in cases involving disabled applicants. INS officers
have been instructed that they cannot expect that interviews with many persons
with disabilities will proceed or be conducted in the same way as with applicants
without disabilities. Each interview will be unique and each applicant's capabilities
regarding the ‘oath requirement will be assessed on a case-by-case basis.
Although an applicant with a disability need not understand every word of the oath
at the interview, the adjudicating officer must conclude that the applicant has an
understanding of the nature of the oath. The officer may, for example, attempt to
determine whether the applicant understands that he/she is becoming a United
States citizen, is giving up his/her prior citizenship, and personally and voiuntarily
agrees to thisichange of his/her status. Officers can accept a wide variety of
signals from an applicant that he/she understands the nature of the oath, including
but not limited o a simple head nod, eye blinking, or other signals specific to the
individual thaticlearly mean "yes" or “no.”: in addition, the Service currently
expedites administration of the oath under the provisions of 8 CFR 337.3 which
waives the statutory requirement of participation in a public oath ceremony for
certain applicants with disabilities. k '

will INS afford naturalization applicants with disabilities a special appeal procedure
should their naturalization application be denied over a question of the existence
of the disability? :
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A:  The acceptance or rejection of an N-648 js not a separate adjudication, but part of
the overall N-400 approval or dtﬂeimés%ml naturalization applicants may take
OWS advantage of the re-hearing provisions of the INA if a naturalization application is
g_ denied for any reason. (See section 336 of the INA and 8 CFR Part 336.)
f@ Independent medical evidence may be presented by the disabled applicant at the
time of the re-hearing to support the claim of eligibility for a disability-based
exception. The public is welcome to comment for 60 days on appeal procedures.

Q. Why did the INS take two years to issue a proposed rule implementing the
Technical Corrections Act of 19947

A. INS issued preliminary policy guidance to its field offices on disability waivers prior
to the publication of the proposed rule. These guidelines included definitions of the
three categories of disabilities based on the Congressional guidance provided in
the House Report. These guidelines were in effect while the proposed rule was
under development. In developing the proposed and final rules, INS consulted
extensively with other federal agencies (notably the Social Security Administration
and the Department of Health and Human Services) and other Department of
Justice divisions, :ncludnng the Civil nghts Dlws:on

Q. Is this regulation bemg proposed now in reSponse to the Welfare Reform Bill
recently sugned into law?

A. The regulatlonahas been under development since the Technical Corrections Act

was signed in 1994. Publication of the rule is in fulfilment of the Service’s

~ responsibility to implement the law. The President did reiterate his commitment to

naturalization when he signed the welfare legislation. Promulgation of the final rule
reinforces that -f‘f.:ommitment.

Q. Does the pubhc have an opportunity to comment on the changes noted in the final

rule?
v i

A The public is welcome to comment on particular points discussed in the “Discussion
of Comments": portion of the final rule. In particular, the Service desires further
comments on possible appeal procedures and quality control methods. Anyone
may submit comments during a 60-day period. All comments should be addressed
tc the Director, Policy Directives and Instructions Branch, Immigration and
Naturalization'Service, 425 | Street, NW, Room 5307, Washington, D.C. 20536.
Comments should reference INS number 1702-86 on your correspondence.

r

Q: How will INS conduct quallty control and assurance for these disability exception
deterrnmatlons‘?
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A INS is committed to complete quality control and assurance for the entire
naturalization program. Quality control and assurance is mandatory for all local INS
offices, not merely an encouragement With regard to the disability determinations
under this new regulation, the Service is implementing the action items described
below that all offices must follow. These required actions are in addition to existing
naturalization quality control measures substantlally strengthened by the Service
in recent months.

- Centralized training at INS Headquarters for officers who will be initially
responsible for adjudicating disability exception reguests in the field;

- Requirement that these HQ-trained officers handle all disability
‘/ determinations after publication of the final rule until remaining adjudicators
in their offices are trained; o1

- Requirements for supervisory consultation and approval before an
adjudicator may seek additional documentation from an applicant, a second
medical certification, and before other steps in the determination process on
the requaest for the exception(s);

- Requirements for adjudicators to document carefully and fully in the
applicant’s alien file the reasons for requesting second certifications, and for
the denials of any request for a disability exception.

- Review of disability exception determinations as part of the existing audit
process:conducted on random samplings of all naturalization cases. As
stated in the Supplementary Information in the regulation, INS will soon
augment this overall naturalization audit process with supplemental random
samplings of cases where the applicant has requested a disability-based

- exception. As indicated in the supplementary section to the regulation, the
Service is also investigating the possibility of entering into a contract with a
private entity to perform these random samplings.

The Service also has plans to modify the adjudicator's naturalization processing
checklist for each case to incorporate the disability regulation determination (where
applicable). The regulation invites the public to comment for 60 days on these measures
and additional quality control measures for disability cases.

A

TOTAL P.12
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HQ 70/33.2-P

Section 312 Disability Naturalization
Adjudications: Supplemental Policy
Guidance for Field Offices

All Regional Directors

All District Directors (except foreign)
All Officers-in-Charge (except foreign)
All Service Center Directors

This memorandum and accompanying attachments’
section 312 exceptions for persons with disabilities to alk
(INS) field offices and Servu:e Centers currently proce$$ing

A 1994 technical amgndmem to the
to disabled applicants regarding all the s
the efforts of INS to implement this newgbli

f :‘f e3 shall immediately institute the policy
frously distributed drafts of this document
rernber 21, 1995, which was used as a basis
s shall no longer be used Offices should

Effective upon publication i
outlined mthc final regulauon and

outreac ahd educatlon on this regulation as dlscussed in the attached policy guidance.

Changesto 8 CFR §§ 312.1 and 312.2 reflect the eﬁ'ott to make the regulation consistent with
the amended statute. In particular;

i
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. The wording of § 312.1(b)(3) has been changed, with new language on disability-
based exceptions found on page 32 of the attached final rule, Offices should note that -
previous wording directly referencing blindness and deafhess has been removed.

. The current § 312.2(b) has been redesxgmted as paragraph (c)and a new paragmph

civics requirements (page 33 of the attached rule).
* A new paragraph gt 8 CFR 312.2(b)(2) has bee

aleg'rtimate claim to the disability exception provisions s

whatmayseemhkeﬁmdmaymreahtybealackofmf shiukilien
the Pm Ofceftﬂ.in indiViduals with disabﬂiﬁ&ﬂ S ervi ; rre i "@‘ 0 Unue 10 ensurc that
applicants who are granted section 312 excepn et Blah

requirements for naturalization,
Offices should note that the S sise of naturalization filings with
accompanying N-648s with the dves e Social Security Administration is

Hiillion nofices to legal resident aliens who may be
its are {s 18 5 afforded the same level of compassion

currently in the process of mailing;
eligible for naturalization. s These pgggnti
and professiq : i

be emotionally charged, all INS offices and
é:gompassion and sensitivity in adjudicating any request for a
’same level of discretion and sensitivity INS officers apply
ated in all sectlon 312 disability exception cases.

latory revision are new and therefore we fully expect field offices

realize that not all questions will be answered by this document.

Ha Jﬁ e , we plan to dl ] gute’regular updated supplemental policy guidance memoranda for policy

n rocedural issues g 5t answered by this document. As a means to help ensure consistency,

Gidguarters will alsofepend on all field offices to bring unique cases and situations to our attention

: ence may be shared with other. offices. We are also awaiting 2 legal opinion

Yo if,,. e ofilegal Counsel (OLC) at the Department of Justice regarding the role of guardians

in"theafialization process. Offices will be notified if the opinion of OLC necessitates policy or
procedural changes in the administration of the naturahzanon process.

Questions about the policy outlined in the attachment to this memorandum and in the Federal
Register final rule may be directed to Staff Officer Craig Howie, HQ Naturalization Division.
Questions regarding the new form or the new training module may be directed to Staff Officer Jody
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Marten, HQ Naturalization Division. Both officers may be reached on 202/514-5014. Questions
regarding quality assurarice and reporting compliance may be directed to Mary Beth McCarthy
Elwood, HQ Field Operations. She may be reached on 202/514-0078.

1 H:'
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§312 DISABILITY ADJUDICATIONS:
SUPPLEMENTAL FIELD POLICY GUIDANCE

I Introduction

of the Inumgz:uonnndeonahtyAct(the Act)to afford naturalizationgbak with physical or
developmental disabilities or mental impairments an excepti o1 i .
United States history and govemment (dvicg) know!edge

proficiency requirements of section 312.

/ On November 21, 1995, the INS issued preliminary} %0

' offices on the section 312 disability exceptions. On Augus nroposed rule was published

in the Federal Register, proposing to amend the Service refitilz

new disability exceptions. During the Fall of 199 ' %

comments that were submitted by the publtc pu ¢:The resulting final rule,

scheduled to be published in the Federal F 5,1997, htains substantial changes
to the provisions of the proposed rule and & pre uliﬁd AEY 24h particular:

hand digested the 228

HR

li

(&P A) in their regulations (i.e., “medically
ént or combination of lmpauments”).

i N-648, Medical Certification for Disability
icant requesting an cxceptlon to the section 312
¥ dlsablhty A capy of the form is included with this

eed to accept legible photocopies of the N-648.

:oiis Yosed exclusive use of civil surgeons to make the disability
the p : face of using only the civil surgeons, the INS will allow only
clinical psychologists licensed to practice in the United States to

. determinable gh ‘?« or mef ;

s.us;

ompanying documentation, these exceptions for persons with disabilities
P ns from the requirements mandated by section 312. With accommodations
apphcants w1th dlsablhtm will be able to meet the section 312 requr:ements

modxﬁcanon means that the applicant is able to demonstrate to the adjudu:ator that he or she can meet
the requirement of section 312, but with a particular change to the standard interview procedure that
allows such a demonstration. To institute a policy of blanket exemptions would play into the
stereotypical concept that persons with disabilities are not able to participate in mainstream activities.
Such a policy would be contrary to the provisions of section 504 of the Rehabilitation Act of 1973
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with which all federal government agencies must comply. It would be discriminatory to formulate
policy which states that everyone with a particular disability is exempted from the section 312
requirements when some individuals with a disability could well take part in the testing requirements
required by section 312 with reasonable accommodations or modifications. Therefore, all
adjudications of a secnon 3 12 exception based on a disability will be made on a casgfby-case basis.

g4 this package are
) nust be followed
without exception. Due to the substantial changes the S¢f '
proposed rule, the pubhc is being allowed a 60 day commn
affect the authority or’ responsibility of all local off
immediately and without delay. Any changes that may
issued in writing to all field offices.

Service offices processing naturalization applicati§ it S‘ gte of the changes to the
regulatory language of 8 CFR part 312. Of particulg

with.fiéw language on disability-
~ prs e gxf 1 rule. Offices should note

that previous wording dire&H, -m’*’ g biniisseEnd deafness has been removed.

Blmd or'deaf applica g’ desiri giiither a cimplete exception to the section 312
requirements, or O o ii ceptipfifo the B 2 h Or civics pomon of the requuement,

must file anN-64&g i L :

. The current 8 9y )has b

based exceptmns found on pg

;-'}53

Each office is reSponsxble for conducting local commumty outreach to inform and educate
organizations that assist immigrants, persons with disabilities, the elderly, and others to whom this
regulation may apply. Representatives of medical and psychological organizations and government
agencies such as SSA and Health and Human Services (HHS) should be included in this outreach.

1
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Each office should endeavor to educate members of the medical and immigrant assistance
communities about the naturalization process and the requirements of this regulation as soon as
possible following publzcanon in the Federal Register. Such information dissemination will improve
the ability of the assrstanoe groups and medical professionals to accurately apply the dlsabmty-based

materials for public use m community briefings including fact sheets and Jestions’ Z answers. HQ
will also conduct similar educational briefings in Washington, DC for,
medical, disability, and mgrant organizations. 5

All offices are reminded of the intense public sc

program moves forward. ' Officers must therefore rems X '“-; ity
in ma.lcmg adjudlcauons involving persons with disab e 5 5

IL Disability Deﬁni:tio i ionalg, /A ; hori ( ‘ ,a%m.&_- New Form N-648,

definitions

related to

commenters ha B i ) . )
and after consujtatio Bithe pervice has chosen to drop the proposed definitions and rely
on languagehat ¢o S itions used by the SSA in their regulations. As such, the
wordin -s )(3) and 312.2(b)(1) has been amended to refer to a medically

: Raiampairment(s), that already has lasted or is expected to last at least
38 4% the attached final rule.) The phrase “medically determinable physical
feficompasses the three disability categories noted in section 312 of the Act

. ~JanE medically acceptable clinical and laboratory diagnostic techniques, these
ait P shown to so limit or impair the individual as to render him or her unable to learn
.\f demanst ite the information required by section 312. In addition, language is included in the
rcgulanon that prevents individuals whose disability resulted from the illegal use of drugs from being
granted these exceptions. This was a particular concern of Congress.

i |

B. Medical'Professionals Authorized to Complete New Form N-648

TOTAL P.B7
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Initially, the Service proposed using the corps of authorized civil surgeons to perform the
disability determinations for naturalization applicants requesting an exception to the section 312
requirements. After long discussions with SSA, HHS, and the Centers for Disease Control (CDC),
the decision was made not to rely on the civil surgeons to perform this function. The CDC noted that
the majority of civil surgeons have expertise centered around diagnosing commum b “*’ diseases, not
in making complex disability determinations. Therefore, the Service is arggpding R part 312.2
with the addition of a new paragraph (b)(2), which outlines the medica i gighals nuthonzed to
make the disability determinations and complete the nesy 3 blic & N—648 Medical.
Certification for Disability Exceptions (copy attached). A e i ¢
creating a new public use form is found in the Discussion S5 Comment§ise
rule. '

Upon publication of the final rule, only medics
1I-l &srchmcal ll‘J!b.u ..n.; i

o0 practice medicine in the
ited States (including .
i1l be authorized to make
8. (Oftiees ] note that in limited

a dlsablhty deterrmnanon, utilizing the new form N-

" mvfm 4

: %rzll \e-'f r of the supervising doctor. )

In addition, a civil surgeon will be able to 7 a‘ e a disgf filty de %M;{‘h on, but based on the surgeon’s
ingzgh 1 ‘t on the fact that he or she is a civil

. f ractitioners, doctors of osteopathy, physician assistants,

£8dministrators who are not licensed medical doctors with
ith all Service adjudications, the burden is on the applicant and
e that the N-648 is completed correctly and that the medical

A ation Officers (DAOQs) are reminded that it is the responsibility of the medical
5 _"' iKe the medical determination. This responsibility is clearly delineated on form N-

b1is three and six. Officers are not medical professionals, advocates, or social workers
a.nd should not place themselves in the position of attempting to second guess the medical evaluation
of the qualified medical professional certifying a disability exception on the N-648. Nor should the
officers place themselves in the position of being a medical professional and thereby denying the
existence of a disability. However, DAOs should not hesitate to talk with the medical doctor or
clinical psychologist, aftér consultation with the DAQ’s supervisor, if the officer has a question about
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the MD's or psychologist’s qualifications or credentials, or questions sbout the disability
determination. This is particularly the case if the terminology is very general and does not explain how
the particular medical condition prevents the applicants from learning the requirements of section 312
of the Act. For example, an N-648 noting the disability as only hypertension would need further
explananon The officer needs to know how or why hypertension prevents t.he

meeting the section 312 réquirements. Procedures for obtaining a second cegli

necessary, are discussed below.,

Beyond reviewing the N-648, officers may cons
agencies if the applicant has been declared disabled by
such a consultation would assist with the disability detes
however, that the fact thiat a person has been declaired Piite
does not mean that the person will automatically be granted 2 exception. DAOs also have
theamhontytorequwtaddmmmwrecordsonthe nnly in i
is a well founded belief that such documentation would o A
request for a section 312 exception. (See Section IIL Re! ?mal Medical Opinion.)

it 'Ottherequmandthe
minded that the Privacy Act

response of the medical professional holding s: ¢
difitke all necessary precautions

protects personal mfonnanon cont.amed in gog

3% 2(b)(2) notes that the N-648 must be
@¥%the N-400 is filed. (This will allow offices
kg necessary modification in accessability, or
the interview. Offices should stress this need in all
i 'ty groups ) However, since the policy and form are new,
pt the N-648 if the apphcant brings the form to the

atess receiving disability exception requests without the N-648 shall include
3% on the separate lists they will tahulate for: each dlstrlct oﬂice they serve.

matiie the form to the naturalization interview.

. Local Offices receiving an N-400 with a disability request without the N-648 shall
mail the form to the applicant with instructions to bring the completed form back at
the time of the naturalization interview,

1

Offices should continve to exercise the same scheduling flexibility they employ now for situations
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where applicants appear with disability exception requests without first notifying the office. Offices
should accept legible photocopies of the form.

C. Adjudicaxing Currently Pending Cases

applicant should not be required to comg’

. If the officer is not satisfied that the &
certification is adequate, and a deniel of the gk '
648 should be mailed or given to the affpl Witkininictions to have the form
completed by one of the authorized medioe 1071 %0 the form. The form
should then be submitted to theH ir. review, Yolian* additional interview if
deemed necessaly and for : :

. e After this consultation, if the
¥ the req a_- ments and certifies to the officer the
ption, th&* officer should accept the disability
mplcte record of these actions must be

The officer may also contact
officer is assured that the original doc
existence of the disability warrap

h

detemunauon and oomplete the pr 2SSt

involving a request for a disability-based exception should be
asis. In cases where the applicant has submitted the N-648 as an

grare questions, or contactmg the local state medical or psychologist licensing
e standing of the professional if doubts exist.) This should give the office time to
atiients for any physical accommodations or modifications that may be necessary for the
apphcant, to return incomplete applications for additional information, or to explore the possibility
of going off-site to conduct the interview. DAOs should remember, however, that the actual decision
on whether to accept the N-648 and thereby waive the section 312 requirements should not be made
until the actual interview when the applicant is appearing before the DAQ.
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The decision on the N-648 should be made at the beginning of the interview, prior to the
review of any other naturalization requirements. If the DAO has reason to doubt the authenticity of
the N-648, then the steps for seeking additional evidence or a second certification (as outlined in
section TII of this document) should be followed. If possible, the steps outlined in section ITI should
be pursued prior to the imerview. If the applicant has appeared for the interview and e ions arise,
the case shall be continued until the questions mvolvmg the. cerhﬁcatf‘ 1 :

For cases where the N-648 cannot be approved, ol
648 is not being approved and that should be offered thegip
the language requirements and the DAO should proceed v
applicant is not exempt under either 50/20 or 55/15
cons:dered the first interview. If the applicant i is not abl g equirements of section 312,

.8 CFR § 312.5(2).

who have not filed an
iid schedule the person for
_g__f_'f“ emew, the pohcy outlined

up interview.
i

II.  Requirements for 2

e final reptlation, theé Service reserves the right to require an
supporting the N-648 or to submit a second N-648 from
re instructed to use extreme restraint in exercising these
jpdoubts remain after the steps outlined below have been
et the'Burden is on the applicant to pay for any second certification,
ithonsideration. Officers shoul eme;

{igibility for naturalization. not for making or rendering a medical

Ifquesnons exit regardmg the medical professional making the determination, DAOs should
y th 4:’*’ ense number noted on the N-648 and standing by contacting the appropriate
Zavitlinical psychologist licensing agency. An answer from this agency will provide
g the validity of the medical professional’s license, or might expose the existence
ofa ﬁ'audulent pmchtxoner Evidence of fraud in this instance should be handled in the standard way
the officer reports similar discoveries of document fraud. Documented evidence of an applicant
knowingly using the services of a fraudulent medical source shall result in the application for
naturalization and request for a disability-based exception being denied. Offices should also use the
state licensing organization as the source for purchasing any available directory of medical doctors
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ond glinlgal psychologists. These directories can be used as reference manuals in addition to the
camtacty with the state licensing offices,

Any officer who determines a second medical cerification to be necessary must comply with
the following procedures: b,

1. If qu&ctions exist regarding the disaaility or the,

answer any questions the DAQ may have rg
questions are answered by this contact, the

the adjudication of the nsuralization ca

2, If the applicant has been declared disab

-agency, the DAQ should attempt to me
information can b¢ gained to clarify

cettification. . &

3. If, after copsultation with the medica] sl
production of supplemental reco 'a%’ o i f

concemns of the DAQ, such -w s

reviewed. If these docum -v resolvess v

the case shall continuc without an g dmo o ;??'s Cation. Officers must take all

- precautiéns to preserva pnvacg inid u: iality of private medical documents.

4 If any of these ppficedt rw fafifto satist f¥sthe DAC as to the accuracy of the

determination or ?“ f the gridentials of the medical professional, the
DAO shall consale’ _;q .,;jf*?’ sor and obtain authority to require the
¥ anproval -t e apphcant shall be given another N-648, with

fform completed by an authorized medical professional other
%,"': pleted the first certification. Offices should contact the

K -__ SSociation for information and contact points. In particular, -
efe apphcants to commercial medical referral services listed in
5 of tO any specific medical provider. Headquarters will continue
ie of referrals and shall issue additional policy guidance, as needed.

uuitation and approval must be obtained and noted on the N-400 for

.. <)

Y

An N-Gﬂ has been subnutted, but the medical professional has been so vague in answering the
questiong hat the DAQ cannot clearly discem how the disability prevents the applicant from fulfilling
the requirements of section 312 (i.c., “This individual has hypertension and is depressed.”). While
the state licensing board confirmed that the medical professional is licensed to practice medicine,
efforts by the officer to obtain any type of clarification from the medical professional fail. The
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4

applicant may suffer from hypertension and be dcpressed, but this alone is not enough mfonna.txon
for an officer to approve the N-648.

It is incumbent upon the DAO to keep an aewrate; account of these gctions and contacts in
the alien file. Al offices should also establish a liaison Wwith the local or state = board or

assist the medical community in understanding the overall
requirements of section 312,

standardized referral pohcy, and will notify field offices if
such a policy. :
H

IV. - Accommodsations & Modifications

All federal agencies are mandatcd to_ ot :

,wﬁ%

served as the basis for the Americans with % i dnscnmmat:on against persons
with disabilities in non-government aredy i m Ife roquired to adhere to the principles
of the Rehabilitation Act. 2 i

6 a nursing facility or hospital to mtervxew or to
Bmmodation and modification has been made. Therefore, this
ighis responsibility and to stress the need for offices to

notes that only disabled persons whose disabilities are so severe that the
'to participate in the testing procedures for naturalization will be granted
g requirements. Certain individuals will be able to meet the requirements
but with distinct, and in many cases environmental modxﬁcanons or

Blind individuals not requesting an exception may be supplied with materials in

Braille, large print, or questioned orally on section 312 civics questions.

. Hearing impaired persons may be offered a written test on civics questions, and must
be provided with a sign language interpreter if one is requested.

. A person with a learning disability migl'iﬁfbe given a written civics test and granted

TOTAL P.E7
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applicant may suffer from hypertension and be depressed, but this alone is not enough information -
for an officer to approve the N-648.

It is incumbent ui::aon the DAO to keep an accurate account of these actions and contacts in
the alien file. All offices should also establish a liaison with the local or state med
society. This liaison effort should help the office and officer when questii

assist the medical community in undesstanding the overall naty
requirements of section 312.

As noted, HQ Naturalization and Field Operatig 3{{ are ciy t]y workif} gping
standardized referral policy, and will notify field offices i *«3*- vered to be practi€aytorinstitute
such a policy.

!
IV.  Accommodations & Modifications N,
s ...‘ “%h\
d ad.he *pohc:es that are non-
) fallp grams. The Rehabilitation

All federal agencies are mandated tog
discriminatory to persons with disabilities in s.+ gt
Act of 1973 spells out these requireme @g’ € no a"
served as the basis for the' Americans with 3* 52 llme ¥ ct,
with disabilities in non-government ared 5 :
of the Rehabilitation Act. i

: to a nursing facility or hospital to interview or to
, ictammodation and modification has been made. Therefore, this
section serves £ g

dfhis responsibility and to stress the need for offices to
continue maki '

i modifications that are currently made on a daily basis.

¢

: ' accommodatlons and modlﬁcattons means that not all

6 notes that only disabled persons whose disabilities are so severe that the

{¥'to participate in the testing procedures for naturalization will be granted

ting requirements. Certain individuals will be able to meet the requirements

% o5, but with distinct, and in many cases environmental modifications or
or example:

. Blind in&ividuals not requesting an exception may be supplied with materials in
Braille, large print, or questioned orally on section 312 civics questions.
. Hearing impaired persons may be offered a written test on civics questions, and must

be provided with a sign language interpreter if one is requested.
. A personiwith a learning disability might be given a written civics test and granted
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additional time to complete the test.
. Persons with severe physical disabilities could respond to questions in a yes or no
format, or through nodding their heads or blmkmg their eyes yes or no to particular -
qu&etmns

point. However, ofﬁc&s and DAOs should remember that

Aside from the mbd:ﬁwnons that can be made to th
give consideration to modifications of the actual intervi€¥
off-site to conduct 8 naturalization interview or to ag
modification has been made. Another modiﬁmﬁo

legal g :

€ing conducted with the applicant, not the family member or legal
he D AO should make clear that the family member’s or guardian’s role
offiTeter, not as the actual applicant.

i expect to know what particular physical motions or signals mean and thus the
meanings of these signals should be established in advance.

A family member or person holding legal guardian status for a naturalization applicant with disabilities
may also sign the N-648 on behalf of the applicant. The necessary signature of the N-648 only relates
to authorizing the release of additional medical records to the Service.
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PADs are relmnded again d‘ for the utmost compassion and sensitivity in
'djw'ahngcaseswhﬂethe_' sfases an exception to the section 312 requirements.
Jsking acceptable acco ons to thf testing and interview environment is our

mandate under the RehaBflitation Act of 1973.

i V.  Oath ofAneglanoe

e Mmusmm%ngrmamendeddnm
a‘:hwentsforcenampemnsmmaubm |
are bell'lg offered an & Cept -
“indermined by requiring them to tiighihs «
Some commenters also stated that & KiO#oe spplicants §
themtohavesomclinﬁtedlamwledgeofmh However, )
requirement when it ‘hm:!lz afendrnent ¢ ingditabilities. As such, the oath is

sﬁ“fﬁﬂlf?.ffd ﬁw

j mmd modxﬁcanonsto PrORTAIS itneodes the neads of disablegd
persons. The Service curmrently fulfifls mayg A ; daitheiprovisions of section
of 8 CFR 337.3. WMlethesepruus:p . Pt ngoftheedq,oﬁces
are encouraged to be aFmi : possly e . a4 athnifistrtion

of the oath However

ceremony. Offices currently ope.raﬁng under
aison with the local judiciary to facilitate requests

A
of th¢’DAO to make. d%echmcal medical determination as to the
& nSibihw of fhe DAO at the time of the interview to be satisfied
(he nature of the actions he or she will be taking -
s of ¢ oath. The Service believes that many disabled

M ” Sivieq bwowledge requirements of section 312, will be able to
of the concepts of the oath, and therefore will be eligible

A mﬂll. For officers making these adjudications in cases involving
‘will most likely be the most difficult aspect of the adjudication.
that this is not a new area for officers. Al offices have experience

1 (.wlvmg extremely ill or tetminally ill applicants. The practices that
ne a conceptual understanding of the oath by these individuals should

simply be upllgcd in cases involving disabled a.pplxcants

DAOQOs cannot expect that interviews with many ‘pemons with disabilities will proceed or be
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conducted in the same way as with applicants without disabilities. Each interview will be unique and
each applicant’s capabilities regarding the oath requirement will need to be assessed on a case-by-case
basis. Although a disabled applicant need not understand every word of the oath at the interview, the
DAO must conclude that an applicant has an understanding of the nature of the oath. An inquiry by
a DAO might include, for example, an attempt to determine whether the ap phcant fderstands that
heorshelsbwonmgaUmtedStaxescmzen,:sgmnguphlsorherpnor enshifs
and voluntarily agrees to thns change of his or her status.

applicant cannot at present be approved for naturalization Atpreliminagg
application on these grounds must be discussed with the D ;’L-“’ °3 SUpEIV
that the applicant cannot be approved based on the inabilil fgﬁ' Stand the nature ORI
this disposition in the file and hold the application pendi % esolution by the Department of
Justice of certain further legal questions. The Department & o whether the Rehabilitation
Act and the INA permit further accommodation for perféhs o

tevented from naturalizing
on these grounds. Further guidance on this issue gjudicating field offices
as quickly as possible. !

VI.  Denials & Appeals

Inthedssmsmonofcomem.s ﬁna] it e many,r

establish a special appeal procedure 47 o “’-’- nfSwith dis W" ities in the event their applications for
ce degbfmi ed t f the current procedure for appealmg a

R
naturahzatlon are demetl The S5f

reconmder o ¥

in the va, & majonty of Riish

: Gindividual canno *“:g;v,_ ;ELJ’?’ or more of the statutory requlrements of naturalization, not the
acygh 1t the Service does §if does not believe that a disability exists which prevents the applicant from
;m fling the require m of section 312,

ote that the Service has requested ai.ddmonal public comments on alternative

"‘o » iitor applicants with disabilities. Field offices will be notified of any change in the

ity ,-., rocedures However, any such change will require a separate regulatory change to

the prowsnon of 8 CFR 336. This procedure would require an initial proposed rule and digest of
public comments. L

.‘ t“-.-

VII.  Training, Quality Control and Assurance & Reporting Requirements

TOTAL P.85
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A Trammg
The need for supplemental training for DAOs mponsxblc for adjudicating disability-related
naturalization cases cannot be overemphasized. Adjudicators who received the spec:al disability
training the week of January 27, 1997, are designated as the DAQ in his or her office #8sponsible for
fully informing and training additional officers on adjudicating disability excgpti ﬁgg‘-‘k Service HQ
is currently working to formulate a training module which Wl]l be part pf-alibaSic training given to
_entry level adjudicators. In addition, local offices should reinforte: S onmbxhty each
officer has in complying with the non-discriminatory provis B
Act of 1973. ;

B. Quality Control & Assurance and Repo

Quality Control and Assurance must also play a pfistd
noted in the Commissioner’s memorandum of Novgnber
Procedures), each office adjudicating applications, y_ na
assurance controls are in place at each step of thediiisdi
will be the first la:ge-scale dealings some offi ;f“
scrutiny will be placed upon local offices. Wéitr
and correctly. Following the procedures pgevi
control goals. !

idie inthese adjudications. As
195, (Naturalization Quality
naturaliza %3 ensure that quality
{ye proce «u at these adjudications

i ' r svmh disabilities, pubhc

Yot SRR ality Procedures Memorandum, supesvisory
review is necesss applich 1 oifsises involving other statutory eligibility
determinatjgf¥ | & ith] HHiFexception cases, Supervisors must review and
approved] d medical certification, in addition to conducting
a review of'tlk ofﬁcer has made a final decision on the entire application.
Since not all § ailable for dlsabl.hty regulation training at HQ, but must
still review the Supervisors receive a briefing from the officers with
primary t -'

iy t after implementation of the disability regulation, officers who
e J"*’ training on the gf ifation at HQ should have primary responsible for the adjudication of
t _;*j“?* cases and the traffling of the other officers within their respective districts. SDAOs must
@ﬁm ly re_wew ty cases to ensure proper processing and compliance by both the applicant
43 ;ﬁ?{*"" cer. Currently, the disability cases are included as part of the N-400 Quality
e tunder the “Checklist after Interview for all cases” section (“If Sec. 312 exemption
, S Qigibility - 50/20, 55/15; 65/20; or disability). The Quality Assurance Review Officer
should note in the “comments” section that the disability exception was granted based on the attached
Form N-648. On the N-400 Processing Worksheet, the adjudicating officer checks “other eligibility
requirements met,” annotating in the “comments” section that an N-648 was accepted. The
supervisor will likewise note on the N-400 Processing Worksheet under the “applicant with complex
statutory eligibility issues” section that the officer correctly adjudicated the case involving the

Jé'«? ‘3‘; s
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acceptance of the N-648. There is space in both sections for further comment.

The Service is investigating the use of a privan;’._organizhtion, via contract, to assist with
quality control by means of random samplings and reviews. We are giving the public an additional

a separate log file of the Progress Worksheet, separiied
explanatory, and will serve as the information foundation 1}
supplemental data about disability cases, workloads, or an &

shall photocopy and send or e-mail their Progress Wo ir respective regional office.

The regions shall serve as the source for any request infafihatiorr¢s: quest on how the field is
processing disability exception cases. This will be andaiti Sphveen) tirement for all offices.
After this initial six month period, an evaluatlo ; it efy ether to continue or
eliminate this reporting reqmrement g -

e -22 report that will now track
anuary 28-29, 1997 training at HQ

TOTAL P.22
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Adjudications: Supplementat Policy I/30/47
Guidance for Field Offices : '
All Regional Directors Office of Examinations

All District Directors (except foreign)
All Officers-in-Charge (except foreign)
All Service Center Directors

This memorandum and accompanying attachments provide supplemental policy guidance on
section 312 exceptions for persons with disabilities to all Immigration 4nd Naturalization Service
(INS) field offices currently adjudicating applications for naturalization.

A 1994 technical amendment to the Immigration and Nationahty Act extended an exception
to disabled applicants regarding sll the section 312 requirements. The, attached final rule, to be
published in the Federal Register on February 4, outlines the background history of the amendment,
the efforts of INS to implement this new policy, and the new regulatory text.

Effective upon publication in the Federal Register, offices shall immediately institute the policy
outlined in the final regulation and in this document. Previously distributed drafts of this document
and the previously distributed field guidance, dated November 21, 1995, used as a basis for
adjudicating section 312 disability exception requests shall no longer be used. In order to ensure
consistency, individuals with pending cases shall be required to submit the new form N-648, Medical
Certification for Disability'Exceptions, and shall have the principles outlined in this document applied
to their final adjudicatiori. It is expected that the policy and guidelines cutlined in the attachments
will be followed consistently by all adjudications officers. In addition, offices should conduct
community outreach and’education on this regulation as discussed in the attached policy guidance.

Changesto 8 CFR §§312.1 and 312.2 reflect our efforts to make the regulation consistent
with the amended statute. In particular: .

. The wording of § 312.1(b)(3) has been changed, with new language on disability-
based exceptions found on page 32 of the attached final rule. Offices should note that
previous wording directly referencing blindness and deafness have been removed.

. The current §312.2(b) has been redesignated as paragraph (¢) and a new paragraph
has been added as paragraph (b)(1) to provide a disability-based exception to the
civics requirements (page 33 of the attached rule).

. A new paragraph at 8 CFR 312.2(b)(2) has been added to explain the medical
certification process for a disability exception.

The Service is committed to ensuring that the implémentation of the procedures outlined in
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this documnent are followed. Since a pmna:y mission of the INS is to provide service, applicants with
a legitimate claim to the disability exception provisions should be facilitated through the adjudication

" process. At the same time, Service officers must also utilize credible approaches to deterring fraud
and abuse that are applicable to all adjudications for benefits under the Act and must remember that
what may what seems like fraud may in reality be a lack of information about the naturalization
process on the part of certain individuals with disabilities. Service officers must also continue to
ensure that applicants who are granted section 312 exceptions continue to meet all other applicable
eligibility rcquuements for naturalization.

Since many. dxsabﬂny-rclated cases will be. emouonaﬂy charged, all INS offices and
adjudication officers are directed to use compasswn, discretion, and sensitivity in adjudicating any
request for a section 312 disability-based exception. The same level of discretion and sensitivity INS
officers apply to orphan adoption cases should be replicated in all section 312 disability exception

Many aspects of this regulatory revision are new and therefore we fully expect field offices
to have many questions. We realize that all questions will not be answered within this document.
However, we plan to distrjbuting regular updated supplemental policy guidance memoranda for policy
and procedural issues not answered by this document. Headquarters will also depend on all field
offices to bring unique cases and situations to our attention in order that the:experience may be shared
with other offices. '

Questions about the policy outlined in the attachment to this memorandum and in the Federal
Register final rule may be directed to Staff Officer Craig Howie, HQ Naturalization Division.
Questions regarding the néw form, the new training module; or quality assurance compliance may be
directed to Staff Officer Jody Marten, HQ Naturalization Division. Both officers may be reached on
202/514-5014.

! _ Louis D. Crocetti
i Associate Commissioner

Attachments
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. §312 DISABILITY ADJUDICATIONS:
SUPPLEMENTAL FIELD POLICY GUIDANCE

L Introduction

The Immigration and Naturalization Technica! Corrections Act of 1994 amended section 312
of the Immigration and Nationality Act (the Act) to afford naturalization applicants with physical or
developmental disabilities or mental impairments an exception to English language proficiency and
United States history and government (civics) knowledge requirements. This amendment augmented
* the pre-existing exception that persons with disabilities were afforded regarding only the English
proficiency requirements of section 312. ,

On November 21, 1995 the INS issued preliminary guidance to all naturalization adjudicating
offices on the section 312.disability exceptions. On August 28, 1996, a proposed rule was published
in the Federal Register, proposing to amend the Service regulations at part 312 to accommodate these
new disability exceptions. During the Fall of 1996, the Service reviewed and digested the 228
comments that were submitted by the public pursuant to the proposed rule. The resulting final rule,
scheduled to be published in the Federal Register on February 4, 1997, contains substantial changes
to the provisions of the proposed rule and the preliminary guidance. In particular;

. Direct reference to the three disability categories in the regulatory language of 8 CFR
312 has been replaced with language complementing the disability terminology used
by the Social Security Administration (SSA) in their regulations (i.¢., “medically
determinable physical or mental impairment or combination of impairments™).

. Creation of a new public use form, N-648, Medical Centification for Disability
Exceptions, to be used by any applicant requesting an exccption to the section 312
requirements based on a disability. A copy of the form is included with this
document. Offices are advised to accept photocopies of the N-648 until the form has
been placed in full circulation following printing by the Government Printing Office
(a process which could teke more than six months).

. The elimination of the proposed use of the civil surgeons to make the disability
determinations. In the place of the civil surgeons, the INS will allow only licensed
medical doctors or licensed clinical psychologists to complete the N-648,

As noted in the accompanying documentation, these exceptions for persons with disabilities
are not blanket exemptions from the requirements mandated by section 312. With accommodations
or modifications, certain applicants with disabilities will be able to meet the section 312 requirements,
just as they are accommodated today in many instances. To institute a policy of blanket exempnons
would play into the stereotypical concept that persons w1th disabilities are not ahle to part:clpate in
mainstréam activities. Such a policy would be contrary to the provisions of section 504 of the
Rehabilitation Act of 1973 with which all federal government agencies must comply. Therefore, all
adjudications for a section' 312 exception based on a disability will be made on a case by case basis.
Tt would be discriminatoryto formulate policy which states that everyone with a particular disability
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is exempted from the section 312 requirements when some individuals with the disability could well
take part in the testing requ:rements imposed by section 312 with reasonable accommodations or
- modifications.

All offices must note that the provisions contained within the documents in this package are
effective immediately upon publication of the final rule in the Federal Register and must be followed
without exception. Due to the substantial changes the Service has made to the provisions of the
proposed rule, the public is being allowed & 60 day comment period on the final rule. This will not
affect the authority or responsibility of all local offices to proceed with these adjudications
immediately and without delay. Any changes that may result from funhcr public comments will be
issued in writing to all ﬁeld office.

_ Service offices adjudlcanng naturalization apphcaxﬁs should make note of the changes to the
regulatory language of 8 CFR part 312. Of particular concern to officers should be these changes:

. The wording of § 312.1(b)(3) has been changed, with new language on disability-
based exceptions found on page 32 of the attached final rule. Offices should note that
previous wording directly referencing blindness and deafness have been removed.

. The current §312.2(b) has been redesignated as paragraph (¢) and a new paragraph
hes been added as paragraph (b)(1) to provide a disability-based exception to the
civics requirements (page 33 of the attached rule). )

. A new paragraph at 8 CFR 312.2(b)(2) has been added to explain the medical
certification process for a disability exception and an explanation of the new form, N-
648, Medical Certification for Disability Exceptions.

Adjudication officers receiving the special two-day.training at HQ during the week of January
27, 1997, should be the' officers initially adjodicating disability-based applications for section 312
exceptions. This corps of officers will be responsible for ensuring the complete dissemination of the
information and policies tontained in this document to additional adjudications officers within each
naturalization adjudicating office and shall ensure that these officers are familiar with these policies
prior to the adjudication of disability-related exception cases. These trained officers should also work
closely with the district director or officer-in-charge to ensure that full information about this
regulation is provided to information officers, congressional, and public affairs officers-and others
within their office who will be answering questions from the public.

Each office is responsible for conducting local community outreach to inform and educate
organizations that assist'immigrants, persons with disabilities, the elderly, and others to whom this
regulanon may apply. Répresentauves of medical and psychological organizations and government
agencies such as SSA aiid Health and Human Services (HHS) should be included in this outreach.
Each office should endeavor to educate members of the medical and immigrant assistance
communities about the ‘naturalization process and the requirements of this regulation as soon as
possible following publlcauon in the Federal Register. Such information dissemination will improve
the ability of the assistance groups and medical professionals to accurately. apply the disability-based
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exceptions in appropriate cases and will help deter abuse of the process.

All offices are reminded of the intense public scrutiny the INS will be placed under as this
program moves forward. For many officers, this will be their first experience adjudicating cases
involving apphca.nts with disabilities. Officers are therefore reminded to-always use discretion and
compassion in making adjudications involving persons with disabilities. The same level of compassion
and discretion that has in the past been applicd to cases involvmg orphan adoptions is to be applied
to any section 312 disability exception request.

.  Disability Dcﬁmtxons, Medical Professionals Authonzed to Complete New Form N-648 &
Adjudicating Currently Pending Cases

A Disability Definitions

In the preliminary field guidance (issued in November, 1995) and the proposed rule, the
Service offered exact definitions of the terms physical disability, developmental disability, and mental
tmpairment designed to réflect the amendment Congress made to section 312 of the Act. Parts of the
definitions were also based on the limited Congressional guidance, conta.med in the one committee
report issued that related to the 1994 Technical Correctlons Act. :

As officers will note in reviewing the comments portion of the attached final rule, many
- commenters had concerns about the definitions we proposed. . After reviewing the public comments,
and after consultations with the SSA, the Service has choseni to drop the proposed definitions and rely
on language that comports to the definitions used by the SSA in their regulations. As such, the
wording of 8 CFR at part 312.1(b)(3) has been changed and at 312.2(b)(1) has been amended to refer
to medically determinable;physical or mentel impairment(s), that already has or is expected to last at
least 12 months. (See pages 32-33 of the attached final rule.) The phrase “medically determinable
physical or mental impairments” encompasses the three disability categories noted in section 312 of
the Act and refers to an imipairment that has resulted from anatomical, physiological or psychological
abnosmalities. Using niedically acceptable clinical and laboratory diagnostic techniques, these
abnommalities can be shown to 5o limit or impair the individual as to render him or her unable to learn
and demonstrate the inférmation required by section 312. In addition, language is included in the
regulation that prevents individuals whose disability resulted from the illegal use of drugs from being
granted these exceptlons This was a particular concern of Congress.

B. Medical Professzonals Authorized to Complete New Form N-648

Initially, the Semce proposed using the corps of authorized civil surgeons to perform the
disability determinations for naturalization applicants requesting an exception to the section 312
requiremnents. After long:discussions with SSA, HHS, and the Centers for Disease Control (CDC),
the decision was made not to rely on the civil surgeons to perform this function. The CDC noted that
the majority of civil surgeons have expertise centered around didgnosing communicable diseases, not
in making complex disability determinations. Therefore, the Service is amending 8 CFR part 312.2
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with the addmon of a new paragmph (b)(2), which outlines the medical professionals authonzed to
make the disability determinations and complete the new public use form N-648, Medical
Certification for Disability Exceptions (copy attached). A complete discussion of the ratlonale behind
creating & new public use form is found in the Discussion of Comments secuon of the attached final
rule.

Upon publication of the final rule, only lic edical doctors or li clinical
psychologists will be authorized to make a disability determination, utilizing the new form N-648.
The term licensed medical doctor includes doctors who are specialists, such as board certified
psychiatrists. In addition, any civil surgeon meeting these criteria will be able to make a disability
determination, but based on the surgeon’s expertise with a'particular disability, not on the fact that
he or she is a civil surgeon. These licensed medical professionals will be required to certify on the
new form that their medical speciality, experience, and other qualifications permit them to make such
a complex disability assessment, In addition, the medical doctor or licensed clinical psychologist must
certify under penalty of perjury that his or her statements are true and correct. Service officers should
note that medical professionals pot authorized to complete the N-648 include nurse or homoeopathic
practitioners, physician assistants, and medical center or nursing center administrators who are not
licensed medical doctors with disability experience. As is the case with virtmally all Service
adjudications, the burden is on the applicant and the licensed medical professional to ensure that the
N-648 is completed correctly and that the medical professional is anthorized to make the certification.

District Adjudication Officers (DAQOs) are reminded that it is the responsibility of the medical
professional to make the medical determination. This responsibility is clearly delineated on form N-
648 in questions three and six. Officers are not medical professionals, advocates, or social workers
and should not placc themriselves in the position of attempting to second guess the medical evaluation
of the qualified medical professional certifying a dissbility exception on the N-648. Nor should the
officers place themselves in the position of being a medical professional and thereby denying the
existence of a disability.! However, DAOs should not hesitate to talk with the medical doctor or
clinical psychologist, after consultation with the DAO’s sUpemsor. if the officer has a question about
the MD’s or psychologist!s type of certification or questions about the disability determination. This
is particularly the case if the terminology is very general and does not explain how the particular
medical condition prevents the applicants from learning the requirements of section 312 of the Act.
For example, an N-648 ‘noting the disability as only hypertension would need further explanation.
The officer needs to know how or why hyperntension prevents the applicant from leaming the section
312 requirements. Procedures for obtaining a second medical opinion, where deemed necessary, are
discussed below.

Beyond reviewing the N-648, officers may consult with officials of other federal or state
agencies if the applicant’has been declared disabled by another agency, and the DAO believes that
such a consultation would assist with the disability determination process. DAOs also have the
authority to request additional medical records on the-applicant, but only in instances where there is

a well founded belief that such documentation would allow the DAO to accurately adjudicate the
request for a section 312 excepnon (See Section 111, Referrals for an Additional Medical Opinion.)

s oA
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Such a request must be documented in the record, outlining the reasons for the request and the
response of the medical professional holding said records. Officers should also take all necessary
precautions to maintain the confidentiality of sensitive medical records.

!

All officers should familiarize themselves with the new form N-648 prior to adjudicating any
disability-related case. 'The new language of 8 CFR 312,2 (b)(2) notes that the N-648 must be
submitted as a supplement to the N-400 application when the N-400 is filed. (This will allow offices
to pre-screen disability exception requests, to make any necessary modification in accessability, or
to consider the option of going on-site for the interview.) However, since the policy and form are
new, offices for the foreseeable future should accept the N-648 if the applicant brings the form to the
naturalization interview. Offices should accept legible photocopies of the form.

C.  Adjudicating Currently Pending Cases

For offices that have cases pending related to a request for a disability exception, the final
adjudication should be made based on the policy and guidelines noted in the final rule. In order to
ensure consistency, all applicants with a currently pending request for an exception based on the
preliminary guidance will be required to have the new form N-648 completed and submitted to the
Service for review. Offices will need to mail applicants with pending requests for a disability
exception, based on preliminary ficld guidance, an N-648 as soon as possible. This policy will avoid
having two standards applied to the adjudication, ’
N ]

III.  Requirements for Additional Evidence or Second Certification

In section 312.2(b)(2) of the final regulation, it is noted that the Service reserves the right to
require an applicant to submit additional evidence supporting the N-648 or to submit a second N-648
from another authorized professional. Offices are instructed to use extreme restraint in exercising
these options, and shoulll only do so when doubts remain after the steps outlined below have been
completed. DAOs should note that the burden is on the applicant to pay for any second certification,
and should take this fact into consideration. Officers should always remember that they are
. responsible for determinirig the eligibility for naturalization, but not for making or rendering a medical
determination. !

Any officer who determines a second medical certification to be necessary must comply with
the following procedures: 1 :

1. If questions exist regarding the disability or the actual completion of the N-648, the
DAQ should attempt to reach the medical professional for answers to the DAO’s
questions. Ifthe officer’s questions are answered by this contact, the referral will not
be deemed necessary, and the adjudication of the naturalization case should continue.

2. If questions exist regarding the medical professional making the determination, the
DAO shodld attempt 1o verify the license number noted on the N-648 by contacting

the appropriate state medical or clinical psychologist licensing agency. An answer
i .
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from this agency w111 provide evidence regarding the validity of the medical
professional’s license, or might expose the existence of a fraudulent practitioner.
Evidence of fraud in this instance should be handled in the standard way the officer
reports similar discoveries of document fraud. Documented evidence of an applicant
knowingly using the services of a fraudulent medical source shall result in the
exception and application for naturelization being denied.

3. If the applicant has been declared disabled by another state or federal government

' agency, the DAO should attempt to make contact with this agency to see if any
information can be gained to clarify the questions the officer has about the
certification. _

4. If, after consultation with the medical certification provider, it is determined that a
production of supplemental records from the applicant’s medical file would satisfy the
concerns .of the DAO, such records shall be requested and reviewed. If these
documents resolve all outstanding questions, the adjudication of the case shall
continue without a second referral. Officers must take all precautions to preserve the
privacy and confidentiality of private medical documents.

5. If any of these procedures fail to satisfy the DAO as to the accuracy of the
determination or of the medical profcssional, the DAO shall consult with his or her
supervisor and obtain authority to require the applicant to obtain a second disability
certification.

6. Upon approval, the applicant shall be gwen another N-648 with instructions to have
the form completed by an authorized medical professional other than the professional
that completed the first certification. Until definitive guidance can be issued regarding
who should perform these referrals, offices should contact the local medical board or
society for information and contact points on referrals. In particular, offices should
not refer applicants to commercial medical referral services listed in telephone
chrectones or to any specific medical provider.

7. Supervisory consultation and approval must be obtained and noted in the record for
all the steps and procedures outlined above

An example of a situation where the DAO might feel compelled to requlre a second certification
would be in a case where‘the medical evaluation, as noted on the N-648, i so vague that the officer
cannot clearly discern what is the actual disability or combination of disabling impairments, how the
impairments prevent the applicant from learning the section 312 information, and the efforts to obtain
clarification from the medical profession making the certification fail. It is incumbent upon the DAO
to keep an accurate account of these actions and contacts in the alien file. All offices should also
establish a liaison with the local or state medical board or society. This liaison effort should help the
office and officer when questions arise over particular medical professionals and the professional’s -
certifications on the N-648.

As noted, HQ Naturalization and Field Operations are currently working on 2 standardized
referral policy, and will notify field offices as soon as the policy is finalized.
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V. Accommodqﬁoné & Modifications

All federal agencies are mandated to promote and adhere to policies that are non-
discriminatory to persons with disabilities in the administration of all programs. The Rehabilitation
Act of 1973 spells out these requirements. (The non-discriminatory provisions of the Rehab. Act
served as the basis for the'Americans with Disabilities Act, which bars discrimination against persons
with disabilities in non-government areas.) All INS offices are required to adhere to the principles
of the Rehabilitation Act. .

The Rehabilitation Act requires the Service to make reasonable accommodations and
modifications to program administration to accommodate the needs of persons with disabilities. All
offices currently do make accommodations and modifications on a daily basis. For example, every
time an office sends a DAO on-site to a nursing facility or hospital to interview or to adnumster the
oath of allegiance, an accommodatlon and modification has been made.

Offices are remirided that making accommodations and modlﬁcations means that not all
persons with disabilitics will be exempted from the section 312 naturalization requirements. The final
rule notes that only disabled persons whose disabilities are so severe that the person is rendered
unable to participate in the testing procedures for naturalization will be granted an exception from
the testing requirements. Certain individuals will be able to meet the requirements section 312
imposes, but with distinct modifications or accommeodations. For example:

. Blind individuals may be supplied with materials in Braille, large print, or questioned
orally, and perhaps in their native language, on section 32 civics questions.

. Hearing impaired persons may be given a written test on civics questions.

. A person’with a learning disability might be given additional time to complete a
written civics test.

. Persons with severe physical disabilities could respond to questions in a yes or no
format, or through nodding their heads or blmlang their eyes yes-or no to particular
questmns

This list is not all mclusive. Local offices should be creative in constructing additional
accommodations and modifications to the testing procedures required by section 312. In many cases,
offices currently have many modifications and accommodations already in use. Offices are
encouraged to share these concepts with other offices and with their regional Examinations contact
point. However, offices and DAOs should remember that disabled applicants attempting to gain an
exception to the section 312 requirements are doing so because they view their particular disability
as 5o impairing that they ‘cannot meet the English and civics requirements.

Aside from the modifications that can be made to the actual test administration, offices must
give consideration to modifications of the actual interview. As noted above, any time a DAO goes
on-site to conduct & naturalization interview or to administer the oath of sllegiance, a considerable
modification has been made. Another modification that offices need to consider is allowing a disabled
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naturalization applicant’s family member to accompany the applicant during the interview. For most <%
adjudications, this suggestlon is not practical. However, for many disabled applicants, the presence €
of a family member in the interview could have a distinct galming effect. DAOSs must always
remember that the natufalization interview can be & stressful experience for the non-disabled
applicant. The stress factor of the interview for a person with disabilities could be even greater.
Offices must be willing to make this particular accommodation and modification on a case by case
basis. The family member, at the discretion of the Service, can in some ingtances assist the interview
by acting as the approved English language interpreter for those applicants whose disability prevents
them from fulfilling the English proficiency requirements of section 312.
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DAOs are reminded again of the need for the utmost COIpassiom, iscretion, and. sensitivity
in adjudicating cases where the applicant requests an excepnon to the section 312 requu'ements
Making acceptable accommodations or modifications to the testing and mtemcw environment is our

- mandate under the Rehabtlltatlon Act of 1973.

V. Oath of Allegmnce

As offices are aware Congress amended the Acv at section 312 to provide persons with
disabilities an exception to.only the English and civics requirements. Therefore, many feel that while
disabled applicants are being offered an cxception to the requirements of section 312, we are in fact

\ holding these same appﬁdm@y requiring them to take the oath of allegiance
‘ required by section 337 of the Act. To hold these applicants to the requirements of section 337
requires them to have a limited knowledge of civics, some have stau?d

As stated in the mtroducuon to the regulation, Congress did not address the oath requirement
when it passed the sectionj312 amendment concerning disabilities. chapge in this policy, whether

from newly discovered colirt precedent or statutory amendment, will be related to all field offices as
quickly as possible. Unt|1 such a time, the oath is still required for all applicants.

As noted in secuon IV of this document, oﬁices are required to make reasonable
accommodations and madifications to programs in order to accommodate the needs of disabled
persons. The Service currently fulfills many of these accommodations via the provisions of section
3373 0of 8 CFlL While these provisions do not allow or authorize the waiving of the oath, offices

: @mm odating in granting requests for expedited administration
.of the oath, However applicamits must be reminded that the provision of 8 CFR 337.3 only apply to
the administration of the cath. No one granted an expedited administration of the oath under 8 CFR
337.3 has been waived this requirement, only the statutory requirement that the applicant participate
in a public ceremony. Offices currently operating under an order of exclusive jurisdiction should
forge a liaison with the local judiciary to facilitate requests for special ceremonies or for the authority
to administratively administer the oath in 8 CFR 337.3 cases.

While it is not the role of the DAO to make a technical medical determination as to the
existence of a disability, it is the responsibility of the DAO to be satisfied that the disabled

TOTO P o114
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naturalization applicant understands the actions he or she is taking, and,to some extent the actual
pmvmons of the oath. The Service believes that many disabled applicants, while excepted from thé
civics knowledge requirements of section 312, will be able to have a limited understanding of the
concepts of the oath, and therefore will be chglble to complete the naturalization process. Fo
officers making these disability-based adjudications, this will most likely be the most difficult aspect
of the adjudication.
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As noted in the previous section of this docurnent, family members may assist the DAO in
understanding the responses of certain disebled applicants. However, prior to the start of the
interview, the DAO should attempt to clarify and understand from the family member any physical
motions or signals that might be used as an answer to a question asked during the interview.

DAOs cannot expect that interviews with manay persons with disabilities will procecd or be
conducted in the same way as with apphcants without disabilities. Each interview will be unique and
each applicant’s capa uirements will need t6 be assessed on a case by
case basis, However, the DAO conducting the interview with a disabled applicant must be assured
_that the core quahﬁcahon% specified by the oath are in some form understood by the applicant. These

" core quallﬁcatlons are that the applicant:

. Understands that he or she is becormng a United States citizen.

. Understands that he or she is renouncing his or her allegiance to their prior nanon of
citizenship,

. Personally and voluntarily agrees to this change in his or her status.

The DAO must be assured that the disabled applicant has some coriceptua.l level of understanding of
these core qualifications,;but not necessarily every exact word of the oath.

Applicants who cannot satisfy the DAO of an understanding of these aforementioned
qualifications, whether disabled and entitled to an exception to the section 312 requirements or non-
disabled, cannot be naturalized under the current structure of the Act. A denial of an application for
naturalization based on the inability to understand the concepts of the oath should be initially
discussed with the DAOs supervisor, and the written denjal must cite the failure to meet the statutory

irements of the Act at section 337. Offices are reminded of the extreme sensitivity of this issue
with the public. As previously noted, any legal analysis or discoveries which might change this policy
will be forwarded to all adjudicating field offices as quickly as possible.

Offices should note that the Service is seeking further legal guidance on the issue of the oath
requirement. Offices should not deny any disability-related case, based on the applicant’s inability
to take the oath, until this further lega! guidance is provided to all field offices.

VI.  Denials & Appeals

In the discussion of comments of the final rule, many commenters suggested that the Service

3
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establish a special appeal procedure for applicants with disabilities in the event their applications for
naturalization are denied. The Service determined that the current procedure for appealing a
naturalization denial, as specified in the Act in section 336, is adequate and should not be altered.
This decision is based on the fact that the acceptance or denial of an N-648 is not a separate
adjudication, but a part of the overall N-400 adjudicative process.
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As is specified in 8 CFR 336.2, any applicant whose application for naturalization is denied
may submit additional independent evidence, including medical evidence, prior to the reconsideration
hearing. This hearing should be conducted by 2 SAO. Offices are reminded that in the vast majority
of cases involving disability-related denials, the denial will be based on the fact that the individual
cannot meet one or more of the statutory requirements of naturalization, not the fact that the Service
does or does not believe that a disability exists which prevents the applicant from fulfilling the
requirements of section 312,

l . .

Offices should note that the Service has requested additional public comments on alternative
appeal procedures for applicants with disabilities. Field offices will be notified of any change in the
current appeal procedures. However, any such change will necessitate a separate regulatory change
to the provision of 8 CFR 336, which would require an initial proposed rule and digest of public
comments,

VII. Training, Qualit'y;Control & Quality Assurance

The need for supplemental training for DAOs responsible for adjudicating disability-related
naturalization cases cannot be over emphasized. Adjudicators who receive the special disability
training the week of Jarary 27, 1997, are designated to be the DAQ in his or her office to adjudicate
disability exception cases for the first 60 days after the publication of the final rule in the Federal
Register. These DAOs aré also to share the concepts and materials gained at this session with fellow
officers in their respectivé district. Service HQ is currently working to formulate a training module
which will be part of all ‘basic training given to entry level adjudicators; In addition, local offices
should reinforce to all DAOs the responsibility each officer has in complying with the non-
discriminatory provisions of Section 504 of the Rehabilitation Act of 1973,

Quality Control and Assurance must also play a prominent role in these adjudications. As
noted in the Commissioner’s memorandum of November 29, 1996 (Naturalization Quality
Procedures), each officé adjudicating applications for naturalization must ensure that quality
assurance controls are in place at each step of the adjudicative process. In that these adjudications
will be the first large-scale dealings some offices may have with applicants with disabilities, public
scrutiny will be placed upon local offices. We must ensure that these applications are adjudicated
fairly and correctly. Following the procedures previously outlined in this document will meet many
quality control goals. -

In compliance with the November 29, 1996 Qua.lity Procedures Memorandum, supervisory
review is necessary for cases with “applicants with complex cases involving other statutory eligibility
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determinations.” It should be noted that with disability exception cases, supervisors must review and
approve all adjudicating officers’ requests for a second medical certification, in addition to conducting
a review of the casc after the adjudicating officer has made a final decision on the entire application.
Since not afl supervisors have been made available for disability regulation training at HQ, but must
still review these cases, it is requested that supervisors receive briefing from the officers with primary
training at HQ by Februaxy 4, 1997 in order to ensure that any routine adjudlcatlon processes are not
disrupted.

Offices have been advised that for the first 60 days after implementation of the disability
regulation, officers who received training on the regulation at HQ must be solely responsible for the
adjudication of these cases and the training of the other officers within their respective district. For
the next 60-day period, these same officers are responsible for rewew of 21l disability cases.
Currently, the disability cases are included as part of the File Review Attestanon worksheet under
both the “Checklist after Interview” section, and the “Continued Cases” section. On the N-400
Processing worksheet, the adjudicating officer checks “other eligibility requirements met” and the
supervisor notes the officer correctly adjudicated a case where the issue was an “applicant with
c0mplex statutory eligibility issues.” There is space in both sections for further comment. We are
reviewing whether to expand the processing worksheet to allow for more detailed coverage of an N-
400 application with an-attached N-648, or whether the comments section is sufficient for more
explanation.

As noted previously in this document, SAOs must specifically review disability cases to ensure
proper processing and compliance by both the applicant and the adjudicating officer. Additional
guidance concerning a mandatory tracking log for these disability-related cases may be found in the
attached documentation.

The Service is investigating the use of a private ‘organization, via contract, to assist with
quality control by means of random samplings and reviews. We are giving the public an additional
opportunity to comment on this concept, and will communicate with all field offices any decision
made to implement such a policy. Offices must cooperate with any effort undertaken by HQ to
ensure quality in this particular adjudicative process.

TOTAL P.43
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Oon Page 10, CRT proposes to add "or guardian" after "family member"
each time it appears in the first incomplete paragraph.

On Page 11, substitute the. following for all the fulllparagraphs:

DAOs cannot expect that interviews with many persons with
disabilities will proceed or be conducted in the same way as with
applicants without disabilities. Each interview will be unique and
each applicant’s capabilities regarding the cath requirements will
need to be assessed on a case-by-case basis. Although a disabled
applicant need not understand every word of the ocath, the DAO must
be assured that an applicant has an understanding of the nature of
the oath. An inquiry by a DAO might include, for example, an
attempt to determine whether the applicant understands that he or
she is becoming a United States citizen, is giving up his or her
prior citizenship, and {[CRT proposes to delete "personally and"]
voluntarily agrees to this change of his or her status.

If the DAO concludes that an applicant does not understand the
nature of the oath, that applicant cannot be naturalized under
current statute and regulations. A denial of an application for
naturalization based on the inability to understand the nature of
the ocath should be initially discussed with the DAOs supervisor,
and the written denial must c¢ite the failure to meet the statutory
reguirements of the Act at section 337. Offices are reminded of

the extreme sensitivity of this issue with the 'public. As
previously noted, the Service is seeking further legal guidance on

the issue of the oath requirement, and any legal analysis or
discoveries which might change this policy will be forwarded to all
adjudicating field offices as quickly as possible.
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Immigration and Naturalization Scrvice

8 CFR Parly 299, 312, and 499
—-’-
[INS: No. 1702-96] j

RIN (115-AE02 .- gt M

Exeeptions to the Edvcatio nal Requircmenta for Naturalization g/bﬁ\.
fir Certain Applicants
AGEI';CY : Immograticn ard Natralizatian Service, Justice.
ACTION: Final rule with rcquest ur Comim:ats.
SUMMARY: This final rule amends the Immigration and Naturalization Serviee (the Service)
regulations relating to the zducational ﬂ:(;i_'.lilmc-nts for naturalization of eligible applicants under
section 312 of the Immigration :nd Naricaality Act (the Act), as amended by the Technical
Corrections Act of 1994, Thiz amendret provides an exception from the requirements of
demonstrating an understanciag of e Exglish anguage, mciuding an ahility to read, write, and speak
words in ordinary usage, and of demonstrating: a knowledge aﬁd undcrsténding of the fimdamentals
of the history, and of the principles u_:ﬁ:l form of gévcrnmcnt of the United States, for certain
applicants who are unable 10 comyly writh both requirements because they possess a "physical or
developmenta) disability” or 2 "mental impa'rment." The ﬁml rule establishes an adminjsirative
process whereby the Service will adjudicats re uests for these exceptions while providing the public
with an opportunity io commzait on portians f the adjudicative process which the Service is altering
in xéspume to public commaents fron the presously published proposed rule.

DATES: This final ruie {s effectlve I'insent date of publication in the FEDERAL REGISTER].
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Written comments iust be sabmitvxd on ar b 2fore [Insert date 60 days from the date of publication

in the FEDERAL REGISTHR].
ADDRESSES: Pleass submit writtsn cortiments in (riplicate to the Director, Policy Directives and

Instructions Branch, Immigration ani! Nat irelization Service, 425 T Streel, NW, Room 5307,

- Washington, DC 20536. To ensure proper handling, please reference INS number 1702-96 on your

correspondence. Commeuts are avauable for jublic inspection at the above address by calling (202)
514-3048 to arrange an appoimtment.
FOR FURTHER INFORMATION CONTACT: Craig 8. Howie or Jody Marten, Adjudications
and Nationality Division, Inircigretion and N‘iwraﬁzatic;n Serﬁcq 4251 Street NW,, Room 3214,
Washington, DC 205386, selephons (202) £ 145014, |
SUPPLEMENTARY INFORNATIVNN:
Background

On Oclober 25 1974, Cergrean eracted the Tmmigration and Naturalization Technical
Corrections Act of 1994, Secion 133(n)(4) of the Technical Correclions':Act amended section 312
of the Act to provide an exemption to the United Statee history and govemment (“civics”)
requirements for persons vith “plysical or developmental disabilities” or “mental impairments”

applying to become naturalized Uhéted States cirizens. This exception complemented an existing

exception for persons with disabiitics viith regard to the English ﬁng;agc requircments for -

naturalization. Enactment of ihis acisnchaer: n.arked the first time Congress authonzed an exception
from the civics requirements for ans incnvilund gpplying to naturalize.
The Techmcal Correaions At did not specifically define the terms developmental disability,

mental ‘impairment, or physical ditabiity. (ongress did, however, provide limited guidance for
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defining these terms in the Repor of the Hanse of Rapresentatives Committes on the Judiciary, H,
Rpt. 103-387, dated November 20, 19493, Based in part on the langnage of thiy report, the Service
provided preliminary guidance to feld »ffize: on November 21, 1995, dcfining the threa eategorics
of disahilitie and requing disabled perong se:aking an exoeption from the section 312 requircments
to obtzin an atteslation verirying itie evisten e of the disability from a designated civil surgeon.

On August 28, 1996, the Se_ﬂ.iusr puilshed 2 proposed mle at 61 FR 44227-44230 proposing
to amend 8 CFR pert 312 tc provide fur evc:ptions from the section 312 requirements for persons
with physical or developmernal disgbilities or mental impairments. In the preamble to the proposed
rule, the Service noted that these exceptinrs wire not blanket waivers or exemptions for persons with
disabilitics. Creation of btanket wih ers ol be contrary to the requirements of section 504 of the

~ Rehabilitation Act, which provides for equal (with modifications/accommodations) but not special
treatment for disabled persons in the: administration of Justice Department programs. The proposed
rule provided that an exception vauld cnly be granted to those individuals with disabilities who,
because of the nature of thear disabilitr, cm;l.ld not demonstrate the required understanding of the
English language and knowlzdge of United States civics, even with reasonable modiﬁ_cations or
accommodations.

The Service proposed that all disabilivy cligibility determinations be based on medical evidence
in the form of individual, on¢-page assessmars by civil surgeons or qualified individuals or entities
designated by the Artarney Gunersl, stteiting o the existence of the apphcant’s disability. As is the
case with virtually all Service adjudicauions for »eneflrs, it waa noted that it is ihe responability of the
disabled person applying for naturalization tc provide the documentation necessary to substantiate

the claim for a disability-basad exee ptian,
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The Service noted that it would comply with section 504 of the Rehabilitation Act of 1973
by providing reasonable rodidcations aid/or sccommodations to its testing procedures for applicants
with disabilities. In additiom, the Secvice noted that an applicant would be deemed unable to
participate 1n the testuig procedure: only in those situations where there are no reasongble
madifications that would enable the applicar. to participate.

After the Servive ¢ amﬁieacd tigrestng the comments received from the public and after
mecting with other federal bencSt-grunting agencies with extensive experience in administering
disability related programs, it becan:: clear tha: considerable changes would be made to the proposed
rule. As such, the Service is implemesing the policies contained in this rule while also seeking
additional comments from the public aldress ing our changes.

Discussion of Comments

The Service received 228 comimerrs from a variety of sources, including federal and state
governmental agencies, disabiiity rights and «:lvocacy organizations, and private individuals, While
the Service has identified 11 specific comment areas that warrant dfscussiom the majority of
comments address three specific anxas relating to the proposed rule, in pariicular, the definitiona of
the disabilities proposed by thc. Service a= $§ 312.1(b)X3)(i) and 3 12-:!.(1:)(1}(1), the use of tilc civil
surgeons as the medical profzssiona s making che disability determinations at § 312 2(b)(2), and the
otker statutory requirements for necuralizatien. The Service also notes t.hat of the 225 comments,
46 wrere in the form of two separate “Sorr1:meroranda” which the Service speculates were circulated
among commenters. Scme comtntriers actached these memoranda to a cover letter, while others
placed the form memnorandutu ont: ikeir own etterhead. An additional 12 form letters, all from the

same social services agency vat signed by varous staff, were also received.



The Service appreciates the overnll in-depth comments that were reccived, espocially from
other federal agencies and variuty disability advocacy organizations. All these comments have
assisted the Service in undarstanding matte:s of concern to the disabled community, a constituent
group that until now the Service has oJv intcracted with on a limited basis, The following is a
summarized discussion of 1the comrierts, of sning with an issue statcment, followed by a summary
of the public comments, and cancluding witl: the Service response. The discussions are listed in order
accarding to the volume of ;ommnts eceived for each topic.

Definitions of the Disabilities |

Tesue. Should tha Sevice clangs the <Iefinitions noted in the proposed rule to comport with
existng federal statutes and. reguluions” The Service proposed to amend §§ 312.1(b}3Xi) and
312.2(b)(1)(i) of § CFR with definitions of pliysical disability, developmental disability, and mental
impairment based upon th= languag: of he leislative his&dry asnoted in HR No. 103-387. These
definitions included provisions which eicluded disabilities that were temporary in nature, that were
not the result of a physical ur orgaiic (ieordar, or that hed resulted from an individual’s illegal use
of drugs. H.R. No. 103-387 did not clar.fy whather the Congress was referring to the abuse of illegal
drugs orlegal drugs. Each dafinitior incladed | anguags which specified that the disability must render
the individual unable to £alfill either the requirements for English proficiency or to participate in the
civies testing procedures even with reaionab e modifications.

Summary of public corpmenta. The disability definitions received 138 comments, the largest
nwiber of specifically referznced ¢ omraents The majority of commenters noted that while it was
appreciated that the Service vozs atis npting <o {ollow the intent of Congress, as basad an the limited

legiclative history, it “vas the obligation of the {.erviee to usc definitions alrcady in existence and that
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comport with existing federal statsies. [n particular, 62 comments directly referenced the position
that the Service is required to use vxistng definitions that comport with other federal statutes, such
as definitions found in the Americans With T isabilitics Act and the Developmental Disabllity Act of
1978. These commenter: also expressed particular concern over the propesed definition of
developmental disability. They noted how these is disagreement within tho' medical community as to

+ whether certain disabiliti=s, such as ruental rez: rdation, are indeed developmental in nature as opposed
to being a mental impairmetit.

As noted previously, the Servico, in f1llowing the legislative history, excluded disabilities in
the proposed definitions that vere w:quired {t exclude persons whose disability was the result of the
illepal use of drugs) or disabilities nne¢iiganic: or tempaorary in nature. Of the comments addressing
tﬁe definitions, 39 specificaly admonished the Service to revisit this decision. According to these
commenters, by adopting the def_ini'u' ons as listd in the proposed nle, the Service would be excluding
a large number of disabled naturaiizaticn applicants. For example, individuals suffering from Post
Traumatic Stress Disorder o individuale whose disability resulted from an accident would not be
coracred by the definitions as propesed by the Service, in that both these disabilities are acquired. An
additional 18 commenters roted ¢at he definitions proposed by the Service were too narrowly
drawn. They repeated the argument thal by enacting such narrowly drawn definitions the Service
would potentially exclude large numbers «f disabled individuals who might qualify for these
Congressionally nmttdaﬁ:d €xcepic ns.

Eight commenters noted that the Service had not included specific references to particular
dizabilitica in the proposed ru's. It was therefere suggestod that the Service modify its definitions to

include particuiar digabilities such i3 me:tul rerardation and deafness and part.lcular diseases such as
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Alzheimers to the language cf’'the final ;ute. Ine commentator noted that the seriously ill should be
considered physically disabled fin the purposes of gaining an exception to the section 312
requirements.

Ten separate commenters wted thai e proposed language of the disability definitions woyld
not take into congideration persons 'vith combination disabilities. It was cited that while an individual
with combination disabilitizs migh: no mee, the criteria for an exception in a single category, the
individual’s combination of & sabiliti=q might prevent them from being able to meet the requirements
of section 312, even with reasonal:e: modificaions. An example given noted that an individual with
rild dementia who also suffers freen hearing Joss or blindness may not be able to learn the required
Erglish and civies informatinm. Talien singralurly, these disabilities might not automatically warrant
an exception for the individual Howvsever whe:n combined, the comumenters agreed on the likelihood
of the wmdividual being unable to uatisly the requirements of section 312 increase, and thus may
warrant the granting of an exccepticn.

Response. The Servica has devated cc nsiderable time in evaluating the comments addressing
the disability definitions, and ha ¢oasulted with other federal egencies whose cxperience in
developing and implementing dlisabilizv-rulat:d benefit programs is much more extensive than that of
the Service (notably the Deparurent of Hualth and Human Services and the Social Security
Administration). The Service has alio rovisited the exact language of the Act at section 312 as well
as the legislative history.

As noted, the Service has consulred with the Social Security Administration (SSA) since the
publication of the proposed rule in ceder 10 gai a berter understan;iing of disability-retated programs

in general. While the criteria upon which the 5.:A renders an individual disabled for an SSA financial
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benefit (the focus being ca an individual' inability to support themselves financially) is wholly
different from the Service adjudic wion proc ess for an Immigration and Nationality Act benefit, the
Service finds no compelling reasun why the definitions upon which these adjudications are based
should not be standard betwreen ik e tva ageacies.

Therefore, the Service is modifying the proposed mile with regard to the definitiang of the
disabilities as found at § 312.1(X3} (i) snd § $12.2(b)(1)(@). The Service is clecting to use language
that for the most part comports vith :he re;ulatory language utilized by the SSA. In the revised
language, the three categorie:s of cligabilities us noted in the Act are not specifically mentioned but are
rcferenced as medicelly deierminuble physical or mental impairment(s), thereby using accepted
medical and regulatory langnige already enacted and found within the SSA regulations.
Modifications have been ma:la to §3A': sugg csted language in order to rmunta.m the Congressional
intent that individuals whose Jisabilizies vre thy: result of the illegal use of drugs not be eligible for an
exception to the section 317 requitements |

Also included in the regulatory linguage are pmﬁsiﬁns to recognize combination
impairments, as suggested by concnenters and in keeping with the standards used by the SSA
However, the Service has e.le'c:md nat to inchid 2 specific references to particular disabilities within the
regulatory text found in §4 312 170){3) antl 312.2(0)(1). The Service believes that inclusion of
particulaf named disabilitics could have the possible effect of limiting the scope of the proposed
exceptions, In other words, some (isal:led ey plicants, not secing their particular disability noted in
the text of 8 CFR part 312 night rot believe they are covered by the potential exception and thus
might not altempt to gain an 2xcepion even lhough they might be fully dligible.

By adobting these change:, the Ser.ice is addressing the public’s concern regarding the
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proposed regulation’s consistancy veith existir g federal reg\uaﬁom'md statutes, We are also ensuring
that the particular concerns that Congress etected to inelude in the legislative record ar¢ observed,
while acknowledging that adcpting a briad definition of disability i3 mandated by the Act; However,
the burden will stili be on the upplicar:, via the medical certification, to demonstrate to the
satisfaction of the Service how :he diability prevents the applicant from [carning the information
roquired by section 312 of th:2 Acl. The Sarvie believes that it is possible to ¢reate a humane process
without creating 2 blanket exception poficy within the regulatory language and within the
administration of this progresn  As previously noted, creation of a blanket exccption would have the
tacit effect of perpetuatiny the stereniyps tkat persons with dissbilities are unablc to participate fully
in mainstream activifies and woid thae le contrary to the provisions of section 504 of the
Rehabilitation Act of 1973.
Disability Determinations: Use of the Civil Surgeons and Creation of a Form
Issye. Should disabled applicarte: e required to be examined by a civil surgeon in order to
obtain a disability certificat:on? fn the prepused rule at 8 CFR 312 2(b)(2), the Service noted that
disabled applicants desiring a disabili'y @iapaitia to the requirements of Eng&iah proficiency and civics
mu.a.t submit medical certification attsting (¢ te presence of the disability, executed by a designated
civil surgeon or qualified individuals Jr entitizs designated by the Attorney General. The Service did
not define the terms qualifed individuala or enities, but did specifically request public comments on
the requirements of the mecical cerrifination process and in particular on the circumstances under
which the Service should consider th: us:: of qualified individuals or entities other than civil surgeons.
Summary of public corunents. 1 pul dic responded with 125 comments directly addressing

this aspect of the propcsed rule. The majoi ity of commenters had concerns over the use of civil
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surgeons. It was noted by 101 corameaters, including HHS (the oo::tmllfng {ederat agency for civil

| surgeons), that Lhe majarity of civil suryeons are in ganerel family practice and thus not experienced
in making complex disability determinations Tn addition, it was noted that civil surgcons currently
bate the majority of their ecamrations for the Service on mauers relating to the admissibility of
immigrating aliens and communicable discares. This diagnosis of commumicable diseases does not
relate to the disability detenminatier process, according to these commentery.

Many commenters, ackno xleiging ihe Service’s need to maintain integrity in the medical
determination process, noted that t woulki b= imposing a greatl burden on the disabled applicant to
liznit the attestation process 1o only vivil surgecas and the unknown “qualified individuals or entities.”
Forty-seven commenters thesefore clirec tly recuested the Service to allow disabled applicants 1o use
the medical services of the prrson' s atiencling physician, medical specialist, or elinica! case worker
rather than mandating an caamination by a civil surgeon. Several of these commenters also noted that
the Service must congider the stress potentiali < placed on persons with melnl.al impairments if forced
to undergo an exarination v somsonc cti.c: than their own physician.

Tn addition 10 the abave r ot reasons offered for not limiting the medical certification
provess to the civil surgeons. 25 commmeniers stated that the pool of civil surgeons was too small to
adecuately serve ail disablcd applicanis vh) might artempt to avail themselives of the disability
gxceptions. The smadl pool ¢f civil s rgeons ¢)uld potentialty result in disabled applicants having to
wait months for appointieents. |

It was noted by 10 commnent:rs 11t the cost of going to a civil surgeon could be prohibitive
for many persens with dissbiliics on Axext tx:oraes or public assistance, especially if the civil surgeon

is required to consult wich medizal profzesinals who specialize in disabilities prior 10 issuing a
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certification. Commenters noted that the $¢rvice should take this factor into consideration prior to
finalizing any policy that would require te predominant uea of civil 'surgoons in the disability
determination process. Six commeiners notzc that the Service should be obliged to provide disabled
applicants with lists of bilingual plwysiiians (ualified to render the necessary disability certification,
and one commenter requested that “he Senics compose lists of specialiats, such as psychiatrists and
ciinical caye workers, that disablad applicent s could usc in locating 2 medical professional qualified
to make the disability cartification

Three commenters requested the S:rvice to abandon the proposed cenification process
altogether and adopt a procedurs siniiar io thal currenﬂy utilized by the SSA in making disability
determinations. Anothar commencer stated that the certification process should be changed, and
suggested that disability detertnination aithethy be given to the district director in every local Service
office. According to thir writer, this policy u.'oulci dissuade a large humber of individuals who view
the section 312 disability exceptone as a means of avoiding the English language statutory
requirement.

Response. In determuining a finnl poliny for the disability determination prﬁccaa, the Service
acknowledges that it wmust bs respensive tr 1he needs of the applicant base, cspecialiy the needs of
persons with disabilities. Fowever, it is 4185 th obligation of the Service ta balance these needs with
the necessity oflmaintaini ng ooty in the c'.iaabiﬁt).r determination process. Omnly one commenter
addressed the fact that the Szrvice will be fac »d with instances of fraud in the administration of this
program and that the Senvice nwst 92 eviar-vigilant when non-disabled applicants attempt to present
themselves to the Service r1 disabled axd tlcrcfore eligible for a disability exception. Having a

structured process for the determination of a disability is critical to the Service's obligation to
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maintain an adjudicative pracesa with integyity.

The Service hay concludedi that the public is justified in ite concern over the near exclusive
depéndence on the civil surgeons i the diss bility determination process.. Thercfore, the Service is
proposing to climinate all referesacs (o the use of the civll surgeons in the determination process,
{However, any civil surgeca meeing the ¢ iteria outlined below will be able to make a disability
derarmination, but based on the rurgecn’s enpertise with a particular disability, not on the fact that
he or she is a civil surgeon.)

The Service is propeaing thit orly lieensed medical doctors, which includes medica! doctors
with specialities such as board certificd psychiatrists, and licensed clinical psychologists who are
expenienced in diagnosing, disabilitie:, muke: v determinations that will be used by the Service. This
palicy will address the concerns of the public regarding the usc of civil surgeons, the perception tnat
the available pool of civil surgeons is too sl to meet the needs of the disabled community, and the
possible high cost of medical Wisits “o sivazal doctors in erder to verify the existence of a disability.
This determination process will . cfisctive upon publication of this rule while the Service also
investigates other possible methods ;or having disabled applicants gain a disabality certification from
professionals within the medical cammunity. |

The selective list nflensed heakn sare providers eligible to render a disability determinaton
is critical to the Service abligation that frai:d not corrupt thie program or the adjudicative process.
Further safeguards can be found in tke prepesal of the Service to require the medical professional
making the disability determination o (1} :gn a statement that he or she has answered all the
qucstion; in a complete an:.i trathli | maxie and agrees, with the applicant, to the releasc of all

medioal records relating to the: applic mt 1hat miy be requested by the Service, and (2) an attestation
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stating that any knowingly false or misleading statements may subjeot the medical professional to
possible erinminal penaltes vider Tole 14, Uniled States Code, Section 1546. Title 18, United States
Code, Section 1546 provic:2s in pir1:

..-Whoever knowingly maices unda: cath, or as permitted under penalty of perjury

under Section 1746 of Ti?2 28, Unitedl States Code, knowingly subscribes as true, any

false statement with respe: te a ruaverial fact in any applicaticm,.aﬁdavit, or other

document required by the vumugzarion laws or regulations prescribed thereunder, or

knowingly presents any sucl, application, affidavit, or other document containing any

such false statemert « shall be fiaed in accordance with this title or imprisoned not

more than ten yaars, or both.

In addition to the ¢riminal penzlt es of Titls 18 noted sbove, the applicant and licensed medical
profeemonal are subject tu the civil penaitizs under section 274C of the 'Acr, Penalties for Document
Fraud, -8 U.S.C. 1324¢,

The Service has marry conicems v the preservation of Integrity but cannot expect the public
to wait for the implemeniation ofa possihle alv:native determination process. Other federal agencies
have advised the Service that their »xpurisnce with accepting documentation from attending
physicians has in some instances buen negutize. For this reason, the Service has elected to reserve
the right to request additions] medical records relating to the applic.a.nt' s disability if the Service has
reason to question the disability d erimination or certification,

The Service is alw 1:sarving the vighi. 10 refer the applicant to aﬁother anthorized licensed
health care provider for 2 supplemertal d s:hility determination. This option will be invoked when

the Service has credible coubts abeut this verz city of a medical certification that has been presemed

13



01721797 18; 21 o2623148861 EQFP : Qoo

by an applicant. The Service wil. likuly he faced with cases where noﬁ-di:ublcd individuals, fully
capable of meeting the funcrional English ani! United States civics requirements of section 312, will
attempt to gain a disability axception. There fore, the Service must be free to use reasynuble means
to prevent fraud in the diszbility determanarion process and to ensure that the integrity of United
States cilizenship is preserved.

The Service notes thivs it i rict tha reqonsibility of this ageney to provide disabled applicants
with lists of bilingual medic:.| profiz sionals, 1.0r is it the responsibility of the Service to provide lists
of licensed health care providers quilified tc parform the disability detarminations. The burden ié on
the applicant to provide the documeniation .e.med necessary for the Service to make a determination
as to the qualifications ol the applicant for a1y benefit requested under the Act. 7

The public must also note that the not ralization program is inanced entirely by the fees paid
by the naturalization applizant. Mo Congressionally appropriated funds are ﬁedicated W the
naturghzation adjudicative process  The cre.dion of any altermnative determination process would need
to be financed either by the user fecs paicl by vy plicants or by other as yet unidentified non-fee sources
of funding. The Service desires 10 !sérn he public viewpoint on various allernative disability
determingtion processes.

In its proposed nule, rthe Seice specifically requested public comments on the requirements
for the medical certification. Cmly (vo comyrenters made specific suggestions that the Service would
better serve the public as will as its own irterests by creating a new public use form. Initially, the
Service proposcd that the medical professic i ! making the certification is;uc a one-page document,
attesting to the origin, nature, ard extem: »f the applicant’s condition as it relates to the dizability

exception. The certification vras spoifie i =0 b2 only one page in an attempt 10 keep applicants from
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submitting entire medical historiu: thut the iiervice has no experience with or capacity to archive.

The Service has determined that thx: creation of a new public use form will be a benefit to both
the Service and the public. Yo particular. creation of a form will take the bm;dcn off both the applicam
and the licensed medical profesiionils with regard to information dissemination. The form's
instructions will include complete sxplaaztions of the disability categories‘lnnd define which licensed
medical profetsionals can wxecutis th: cerfication. A new form will allow the licensed medical
professionals to state simply, via refersnc: to the instructional guﬂdeﬁnes. how the applicant’s
disability prevents the applicant m l2asming the information needed to fulfill the requirements of
seclion 312 of the Act, The forta will slsc a/low the licensed medica! professionals an opportunity
to comment on how their pirticuler mudical experience qualifies them to render complex disability
assassments. |

As previously neted, the Service 2li o believes that a form will ensure the integrity of the
disability determination process (2. vitul concsern of the Service) by requiring the licensed medical
professionsls to sign and decdare that the cxamination and certficarion is accurate under penalty of
perjury. The new form will alsc allow for the submission of additional background medical
documentation, upon request of s Service, which may reduce the likelihood of fraud. Lastly,
Servikz offices will be advised, and the yublic should rote, that the Servic? will accept photocopies
of the new Form N-648, Medical Certification for the Disability Exception, until the form becomes
fully available to the public.
Other Naturalization Rﬁuﬁremcn ts

Issue. Must disakled natursli eatica anpiicants meet the other requirements for naturalizalion,

including the ability to tzke an outa of rerticiation and allegiance? In order for an applicant for
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naluralizadon to be ﬂpp.mved, “he Service must be satisfied that the applicant hasy met the
requirements as stipulated in the Act. The 1994 Technioal Corrcctions Act amended the Act
regarding the requirements found ir seciicn 312, ﬁut did not amend the requirements found in section
316 {Requirements as to R2sider ce, Gaud Moral Character, Attachment to the Principles of the
Constitution, and Faverable Disposition o the United States). Neither-did it amend section 337
(Outh of Remunclation and .Allegiancs). Therefore, the Scrvice did not address any of the ather
requirements for naturalizatian in “he propo ied rule.

Summary of Putlic Commaus. While the Service did not address the other requirements for
naturalization, 92 commenters did -nak: Jdirect references to these requirements. The vast majority
of rhege writers (89 of the ¥2) stwed that it wes incumbent upon the Service Lo waive the other
naluralization requirements for aplicants with disabilfties, in particular the oath.of allegiance.
Comumenters stated that the in@t of Cangnise was to relieva the disabled from requirements they
gould not be cxpected to mezet, 1o ISNOVE DATiErs m the naturalization process for the disabled
applicant, and not to create im additionul test whereby disabled applicants would in effect be tested
an their ability or c-apnnitg; ta take (he cath.

Writers stared that while Congress d:d not -directty address the issue of the other requirements
fer naturalization, it was the obligatcn of the Sarvice o comply with Congressional intent and waivc
the oath requirement., These commener: stare | that by not waiving the oath, the Service would place
the disabled applicant in a sitzation of beiny »N:mpt from the civics requirements of section 312, but
required to have & working knovtedje «f civies in order to take and understand the oath of
allogiance. ‘Writers further stared that this sitJation of exempting certain requirements but holding

the disabled applicant 10 othst recu r2ments vould be a vialation of the Rehabilitation Act of 1973
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and the Department of Justite: regoy aticas. These regulations prohibit the government from utilizing
“eriteria or methods of udmin:s ratior: the purpose or effect of which would.. () Defeat or
substantally impair accoruplisher ent of th: objectives of a program or activity with respect to
handicapped persons ” (28 CFR 35120 (3))

These writers noted it was nat ol ﬁle obligation of the Service to follow Congresainnat
mtent, but thal the Service has the autiicn:ty to waive the oath requirement for any applicant under
the Scrvice authority to naturalico applicants via the administrative naturalization procegs. Thig
administrative naturalizaticnn autiorily was given 1o the Service by Congress as part of the
Immigration Act of 1990, Twensy of thiw: writers also suggested that the Service consider the
e_nltemative idea of allowing a family m=miber, legal guardian, or court appointed trustee to stand in
for the disabled applicant dusing rfv: admin'stration of the oath. This would in effect create an oath
by proxy procedure, availabl: o the disablea applicant when the disabifity prevents the a.pplicaﬁt from
understanding the language cf the yath

Two writers stated that the Rohabilitation Act of 1973 and companion disability-related
staiutey were enacred to snsuin: fmzss Lo disibled persons with regard to employment and physical
accessibility. Therefore, they do not relate o the natyralization process. These commenters stated
that the other naturalization reql.lif-mei'lt'.i, in particulsr the oath, are ma.nd&tory.md should not be
weived for any applicant, disabled or ot Cne addi.u'ona.l writer suggesled that the Service seek
clarification from Congress or the «sue ¢fdizal led applicants unable to meet all the requirements for
naturalization.

Response. The Service di! not add ess the issue of the oath in the proposed rule since

Congress did not amend seciion 237 of the Azt in the 1994 Technical Amendment Act. However,
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the Service realizeg the concern 1at xinis ‘within the disaﬁﬂity community as to this naturalization

The Service already makes reasorabl accommodations in cases where individuals arc unable,
by remson of a disability, to take the oatli of al'egiance in the customary way prescribed in section 337
of the Act. For examgie, it is t_he comica practice of all Service offices to conduct natyrulization
interviews and to adminiates the vath. of allagiance outside of the local Service office in instances
where the applicant is cither horne-boimnd or confined to a medical facility.

Such accommodations remain ;vailahle for disabled individuals who signal their willingness
to become United States <“tizens end to zivc up citizenship in other countries. Whether further
accommodations or waveis of tag carh raguirement are possible within the cxisting statutory
framework present difficult fegal i3 nieg, which the Service will address through further gtndance or .
regulations as soon as possidle.

Acceptance of Disubility Certific sticas inom Other Government Agencies

Tssue. Should the Seivice a¢ cepl disability certifications issued by oﬁ]ﬁ' éovemment agencies?
In the proposed rule ar § 312, 2(t)(2), th2 Service noted that it may consult with other federal
agencies in determining whether an ixdividiz! previously determined to be disabled by another foderal
agency has a disability as detined in the prope sed rule language. This consultation could be used in
lieu of the Service-required mediza! certiica on, |

Summary of public romments. Thaty-eight commenters stated that the Service should be
obligated to accept & certificeation :)::; a disatiilivy from a federal or state governmental agency in lieu
of having the disabled nzturnlization appEcant seek an additional medical certification.

Response. The Service has consulizc. with other federal agencies regarding this matter. It
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was pointed out to the Service t i with most agencies, the determination of & disability leads to
either a financial or madival benelit. The SSA. nated that the critaria they review prior to granting un
individual & disability bep:fit (in pasticailar, can the person work and thus support themselves
financially) is entirely diffetent thin the requirements that all applicants applying for naturalization
must meet. In addition, a dissbility +hich might render en individual cligible for a financial or medical
benefit from another federal or stif2 agency may not in all cases render the same individual unable
to leam the information required by section 312 of the Act,

After careful review, the tiervies has determined that it will not accept certifications from
other gavernment or stale agencies « ahgohite evidence of a disability warranting un exception to the

requirements of secticn 312 However, und as noted in the proposed rule, the Service roserves the

right to consult with other ficleral zgen:ies 01 cases where an applicant h:its been declared disabled.
The Service notes that the unquettioned! ac:eptance of another agency's dauhhty determination
would equate ta a blanket waiver of the vection: 312 requirements for anyone with a disabliity that has .
been so recogrized hy another agera . Suzh a blanket waiver, based on stereotypical speculation that
persons with disabilities are unable 1o partici] ae in mainstream activities, is contrary to the provisions
of section 304 of the Rehabilitatior Ac: of 173,
Appeal Language

Tssue. Should a spe:ial app eal pro:e lure be created for disabled naturalization applicants?

Surmmary of public caramenis. T'wentv-gix commenters noted that in the proposed rule, the
Scrvice failed to inchude any refereno s to an ap peal pracedure for a disabled naturalization applicent
whe is denied naturalization bascd an the Seovice no( acceptng a medical certificate attesting to a

disability. Six of these commuriters s ete] (hut «ince Service officers were not mexdical professionals,
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they should be obliged to accept & medical ertificate. These same commenters additionally stated
- that a.ny applicant’s cuctificate vhit might tc denied be afforded an immediate appeal to the local

Service district director. Three corwnters suggested that the Service be required to obtain

independent medicz! evidence prior to denying aay naturalization case, based on qucstions about the

disability certification. Twuwive co:umgmuers stated that the Service should be obligated to establish

a separate appeal process for disabled applicants, also repeating the request that the appeal be
forwarded immediately to tha local Sexvica vlistriot director.

Response. All applicants seeichyy; (-5 naturalize, including disabled applicants, may avail
themselves of the hearing “rocedure ulrendy in place in the event the naturalization application is
denied. Applicants mey request a hzaring cn 1 denial under the provision of section 336 of the Act.
The regulations governing thesse heaings are found at § 336.2. The review hearing will be with other
than the afficer whe conducted the original ezamination and who is classificd at a éra.ds: level equal
to or higher than the grade of the originai «xamining officer. Applicants may submit additional
independent evidence as may be deem:d relevant to the applicant’s eligibility for naturalization. If
the denial is sustained, the ﬂpp!it;a at may so:k de novo reconsideration in federal court. With the
additional training Service adjudica n oifcers will receive regurding disabilities and the disability-
based exception to the requirzments of 1action 312, the Service is of the opinion that in the interim,
the current hcuingl procedure for @ denied a:wiralizarion application is sufficient.

In the interest of making an s:commoc ation, the Service is considering a modification to the
cutrent hearing procedure. The procidure under consideration comtemplates using the current
hearing process augmented with an idep:ed=ni medical opinion issued on the disability finding. This

opinion could be issued by & medical yrofensional that the applicant has been referred to by the
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Service, especially in instances vhers the Service officer questions the medical certification. An
augmented hearing process wemld 128 13 be: financed through the user fees paid by the applicant or
by other as yet unidentifizd non- fee scurc:s of funding. As noted previcusly, the naturalization
program is entirely funded by vecr fess, “with no additional funding appropriated by (he Congress.
The Service welcomes wdditiona! public oo ments on this idea. However, such a procedure would
necessitate a separate regulatory s.me:ndmgrt ta 8 CFR 336.2.

Ressonable Modiﬁcati;mv'Acm tireclations, Special Training, and Quality Control

Issu¢. Should examples o rua:onable modifications and accammodations fo the
naturalization testing precedure be incle.ded in the language of the regulation? Noted in the preamble
to the proposed rule were statemers thit puruant to section 504 of the Rehabilitation Act of 1973,
the Service would make reasonable modifica‘ions and accommeodations to its testing procedurcs to
enable naturalization appliceutts witih disebili ies l-JarticipaIion in the process.

Summary of pyblic somrmemts  Tventy-two commenters raised specific references to the
modifications and accommoéation:. In part.cular, commenters felt that the Service should include
in the text of the fina} rule exrroples f the modificaions or accummodations which might be afforded
 the disabled applicant durin; the t2sting and interview process. Writers stresved that appropriate
raadifications depend upon the applizant's in:d vidual needs. One commenter stated that It would be
more effcient for the Service [0 ntesview’ persins with disabilities off-site rather than modifying each
officer’s work station in each Serviza afice tir complete disability access.

Response. Thc Service is i full cosrapliance with Its obligations under section 504 of the
Rehabilitation Act and provides aceomrodations and modifications to the testing procedures when

required. The Servica currsatly nwket reg lar accommodations and modifications for disabled
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applicants for the full range of its senice:.

However, the Service bie reservalions about inchiding language within the text of the
regulation detailing specific accommodatiors or modiﬁcationé. It is the oplnion of the Service that
the appropriate place tor such lang age is I the accompanying field poﬁcy. guidance and instructions
that will be distributed {0 ull Serv ce «fficas upon publication of this final rule. Service offices are
routinely reminded of the obligations sactimn 304 places on all governmental sgencies regarding
accommodating persons with disabilities.  The Service notes that it is current Service policy to
conduct off-site testing, interviervs, and ihere suthorized, off-site swearing-in ceremonies in
appropriate situations.

Four ¢ormmenters _mi;;;&stzd shai the: Service create special traiming directed at Service officers
in &ll local Service offises. This training would remind officer staff of their responsibilities under
section 504 of the Relabilitation Act and offer staff examples of exact modifications and
accommodation to the testing precedurss. An examplo might be the officer taking into account the
special testing needs of nauralizarion eppficirr s with learning impairments. The Service agrees with
this suggestion and will initiaze speci s weiring “or local district office adjudicstion officers. Program
stafl” at Service Headquartery are currercdy wvorking on the creation of'this training module and plan
to provide this special training as close 1o thi: publication of the final rule as possible. The Service
asks the public for suggested traming raettods which may be of value to the adjudication 6ﬁicers
responsible for heannyg those cases *vhere the applicant is requesting a disability-based e¢xception to
the requirements of section 2 12.

In addition to the spevial trsiding effirts that will be undertaken, the Service s committed to

ensuring that substartial quality cortrol mechanisms are followed regarding these disability-related
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nacuralization adjudicalions, Currentl, ail lservice offices responsible for processing naturalizytion
cajes must comply with mandarary qusliry control procedures. These procedures include regular
fupervisory review of cvery stazt of he aituralizatlon process, from clerical data entry and ﬁna.l
declgions, to reguiar Form N-400) random samplings. These quality control procediures are not
optional instructions tha: Service nifizer are e wcoursged to follow. These procedures are mandatory
far every office. The Seriice I3 zoa:mitiel to ensuring that all naturalization cases arc handled
preperly, administratively procezsiul correstly, and adjudicated fairly.

The Service will supplemmnt tiese: current quality control pfoccdures with additional
procedures particularly directed sc cases aerc applicants have requested an exception from the
roquirements of secrion 312, These protediires will include the previoualy tefersnced special training
cfforts for local Service adjudicatcrs as well as supplemental random samplings of cases where the
applicant has a disability and has reque:ted a2 exception. The Service is currently investigating the
pousibility of entering int> a contrect with 4 private entity to perform these rahdom Sampllngs Such
an arrangement would ensure ar. Lrprececeted level of objectivity in reviewing disability-related
cases. It would also aliow the Servie: 1o gin independent medical vie\;vpoint.s on these disability

- adjudications as well as opicions v midical certficadons which may have been questioned by the
local Service officer. The Service requ2sts public comments on additional quality control methods
which may assist the Service ia enguting ha ity disabilit)_r rclated adjudications arc fhir and accurate
Exemptiu-n of all sertion 312 Requiremeat: for the Elderly

Issue. Should the Service prant a icsal exemption to the elderly for the requirements of
section 312 of the Act?

Summary of public cesyment:  Vhik: the proposed rule did not address the jssue of applicants
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over the age of 65 being exempted frum all requirements of sevtion 312, 16 commenters urged the
Service to adopt such a policy. Writers based their requests on the assum;Jtion that applicants over
the age of 65 are inherently unable o le:ira a riew language or information on United States civics due
to their advanced age. Thorefore, conunemicrs suggesied a new policy whereby elderly applicants
wild have the naturalizaticn requirceents found under section 312 waived. One additional writer
asked that the Service waive the Euglish requirements for any legal immigrant autempting to
naturalize,

Response. Section 312 of the Ac: vw'ers no blanker exemption to applicants over the age of
65 with respect to the English proficiency rcquiremmts'. Congress has afforded naturalization

applicants over the age ¢f S0 with 22 ) veurs f permanent residence and applicants over the age of 55
with 15 vears of permaneat resiiente 21 exemption from the English language requireraents.
Congress has not, hewever, sapandd these e.enaptions 1o other groups. tongr&ss has also granted
“special consideration” to applicants over 'he age of 65 with 20 years of permanent residence
regarding the civice knowlsdlge requirspionms. (The Scrvice will address the section 312 “special
consideration” provisions in the overali rayu'atory revisiqn of 8 CFR part 312.)

The Service cannot create 4 new ex:miption category to the Act. Only the Congress has the
authority to emend the Act. As ww:h, the Se vice cannot act on this particular suggestion.
Treating Applicants with Disablitie: with Compassion and Discretion

Issue and gummary of public eoraments. The need for com.pa.asion and discretion in
adjudicating disability naturalizatios cases 'n the Service’s preliminary guidance to field offices
regarding section 312 disability rzturalizaton cases, dated November 21, 1995, offices werc

reminded to use compassion anJ discretior in their dealings with disabled applicants. Fifteen
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<ommenters noted that this language was missing from the proposed rule .and requested the Service
to include said language in the teot of the final rule. |

Response. Tho Service wnjerstaniys the desire of the disabled advocacy community to have
this language included in the finid rule. Elowever, the Service feels that such language is more
appropriate for inclusion in the supiplernanial policy puidance that will be distributed to field offices
upon publication of this rule. The szecial training previously mentioned that the Service will require
for adjudication officers will alsu .mress the need for compassion and discretion in dealings with all
applicants for benefits under the Act,

A Single Test and Single Deternuaxntion

Issue and sumtoary of pullic senivents. Should the Scrvice use a single test and single
determination process? Scven corimenters ioted that the proposed rule implies that there are two
separate tests, &uc to the structure f the rug dation which addresses English proficiency gt § 312.1
and knowledge of United St:tes civizs at § 1212, The Scrvice was therefore urged to adopt a single
vesr format, These commentars also suzgast 1hat the Scrvice only require one dd.amﬁnation for the
medical cerlification process.

Responge, The Service noiug that vwhile the current structure of‘tile regulation featurea two
distinct parts mgardihg English profi senvy and knowledge of United States civics, current procedures
.de_ in effect, offer appiicants a single tast.- During the mandatory naturulization interview, the
applicant’s verbal English proficienct’ i§ cletermined by the spoken interaction between the
adjudication officer and the applicent. Vst civics testing i€ also done orally, which provides the
adpfication officer with addirional erqde: o i the applicamt’s English proficiency. 'I'he public should

also note that in the Request for Conaments cantained in the proposed rule, the Service emphasized
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that the entire regulatory structure of & CTR. part 312 was uader review. Commenters' mggesli;:ms
about combining the requiremens of §§ 3112.1 and 312.2 into one congolidated section shall be
nonsidered during the redrafting of § TR rart 312.

With regard ta the request - o1 o singl: detcrmination of the disability, the Service will require
each applicant requesticg ar sxeption we the requirements found at section 312 (o submit a single
medical cerdfication, The certification ¢ hould note the a:;istence of the disability, and the
recommendation of the medical professional that the applicant be exempted from the requirements
of section 312. This certificatior. must ucldress, however, both the Englgsh proficiency and United

© Slates civies knowledge re-pirement 2nd ths applicant™s inability to meet either one or bath of the
requirements. This is necessary rince hoth 1-equirements must be met in order for the individual to
be naturalized, absent a weiver. |
Expedited Processing for Applicant: wich Disubilities

Issyg and gummary_ of yyblic comacnts Should persons with disabilities be afforded
expedited processing of their naturalizition s pplications? Four commenters addressed the issue of
expedited processimg of natw-alizaiic o applieat ong for persons with disabilities. Three writers stated
it was the obligation of the Service = expediie these naturalization cases, in that the applicant’s status
with other government agencies regurdnyg ¢lizibility for social service benefits could be affected by
the applicant’s not being g United Sitires citizer. One of these commenters suggested that the Service
insticute 3 30-day processing windors fc; disasled applicants, to ensure that the Service conld gramt
the applicant any reasonable mo:lifcalion necessary to possibly take part in the normal testing
procedure. One writer noted that ilLe :lisatrled should not be granted expedited processing in that

such an accommodation would be 11corsist 211t with current Service policy.
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Response. The policy of i Survice, found in the Operating Instructions at §103.2(q), is to
procase all applications in chronolagical orde- by date of receipt. This procedure enéures fairness and
equity for all applicarts. The Serwze shil continue (v observe this procedure with regard to
namralizadion applications firam pé!:lirms. wiih disabilitics. The public should note, however, that any
applicant able to show evide 1ce of iyt etnerie 1t circumstance may request an exception 0 this policy
from the local district director. 0.is within the discretion of the district director to cither grant or
ﬁeny a request for expedited proessing of eny Service adjudication, |
Miscellaneous Comn'_lents!

Ten commentars izploraé the Service to take into considcration their particuler personal
circumstances surrounding Jdisabilitv r.evaralization cases currently or about to be submitted to the
Ser;rice. While the Service has srapathv ioi these writers, the prbposed rule for which comments
were solicited addressec procedurslisites, not particular ceses. The Scr;icc is confident that each
of tnese individual cases will be adju dicated evuitably when presented to an adjudications officer for
review,

One writer expressed chsmay thes the Service was considering an exception to the section 312
requirements for certain disabled tlicr: attenpting to naturalize. This writer stated that disabled
aliens should be required to return “o their na iive countrics and that the United Siatcs should focus
its uttention on assisting nacive-barn disabled citizens. The Service would note that the 1994
Technical Corrections Act mandaies *hs change to the Services’ regulations. The Service is
obligated to follow the direcrion of the Cong:css when Congress so amends the Act.

One commenier suggested that the Sor.ice embark upon a media campaign in order Lo notify

disabled persons about the provisions oF tms | agislative change. The writer speculated that there is
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no method in existency by whicl the iervice can potify the disabled vommunity of this possible
oxception, Based un tha number o corazaen s récehad from verious disabled rights advocacy groups,
the Servicc is of the cpinion tu the 24 majority of individuals who might benefit fiom this
exception will have a means of being iufiormaed about the provisions of the exceptions. The Service
would 8136 note that it is working with the SSA on informational materials for all alien SSA
beneficiaries who may wish to apply fir nataralization.

One writer ni:nr:d ihat the: cuiveni pplication for naturalization, Form WN-400, should be
amended to include rcfiersaces to thy disalility relared exceptions. The Service recognizcs this
problem and notes that the N—40C i+ custer<ly under revision, Any revision will include infarmation
regarding the disabity exceptions te+ the sx¢rion 312 requirements and will be submitted to the Office
of Management and Budget in as¢ordunce vith the Paperwork Reduction Act,

Another commenter requested that the Service be flexible in adjudicating naturalization
applicants from disabled persons. The Scrvice hus every intention of being flexible in these
adjudicatinng (o the extent aliawatble uncer ¢ law. The special training effort that will be instituted
should assist the Service in meetin ¢ the: groals of being flexible and fair in the a.dj.udicaﬁon ol these
naturalization applications. ' |
Request for comments

The Service is seeking, public zomewcn s regarding the final rule. In particular, the Service is
sceking cornments regarding the me<ifications nade to the proposed rule, 1:‘)ubllshed at 61 FR 44227
1t should again be roted Lhat £18 Service is ex.izged in an additional revision of 8 CFR part 312. That

additional revision will be issted s # propostd rule, algo with g request for public comments.
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Regulntory Flexibility Act

The Commussioner of the [nminigiaiion and Naturalization Service, in accordance with the
Regulatury.Fle:dbilhy Act (5 U.5.C. 635 (b)), has reviewed this regulation and, by approving it,
ceriifies that the rule will not have a vignifi ;ant econotnic impact an'a s;;bstmnfal number of small
cniities. This rule has been draftsd in 2 wwiy to minimize the economic impact thar it has on small
business while meeting its {atende 1 ot:jectives. |
Executive Order 12866

This nule is considerad by the Duparmient of Tustoe, Immigration and Naturgfization Service,
to be a "significant reguiatory wxion' uniier Executive Order 12866, section 3(f), Regulatory
Flanning and Review. Under Exerutive Orcler 12866, section 6(a)(3)(B)-(D), this proposed rulc has
been submitted to the Ofice: of Munagemen: and Budget for review. This rule is mandated by the
1994 Technical Corrections Act in order to afford certain disabled naturalization applicants an
exemption from the educational requireraents outlined in section 312 of the Iinmigration and
Nationality Act,
Executive Order 12612

The regulation will -not heve sul:antial direct effects on the States, on the relationship
berwieen the National Governiment aid the Stafss, or on the distribution of power and responsibilities
among the various levels of goveruneni. Therefore, in accordance with Exccutive Order 12612, it
is determingd that this rulz doizs not lave RUfic ent federalism implications to warrant the preparation

of a Federalism Assassment. -
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Exccutive Order 12958

This interim nule meets tie spplicasle standards set forth in scotions 3(a) and 3(b)(2) of
Executive Order 129885,
Unfunded Mandates Reform At ol 1992

This rule will not result i the expinditure by State, local, and tribal governments, in the
agzregate, or by the priviie secur, of $100,000,000 or more in any one year, and it will not
sigrificantly or uniquelv aficcr small goverrinents. Therefare, 80 actions were desmed necessary
under the provisions of the Unfunled Mandirtes Reform Act of 1995. '
Small Business Regulatory Eaforceiacrt fairness Act of 1996 \

This rule i3 not a major ruli 4s efined by § 804 of the Small Business Regulatory
Enforcement Faimess Aot of 199¢. This i ¢ will not resylt in an annual effect on the economy of
$100,000,000 or more; a ma,iqr increase M costs or prices; or significant adverse effects on
competition, employment, investmant, pro-ductivity, innovation, or on the ability of United States-
based companies W compete with treigir-besed companies in domestic and export markets.
Paperwork Reduction Act

The informatior: coilecticn requiima:nts cont4ined in this ryle have been approved by the
Office of Management end Budget (OM03: under the provisions of the Paperwork Reduction Act.
The OMB control number for this mlll:cu'r)r_ is contained in 8 CFR part 299.5, Display of control
numbers,
List of Subjects
8 Part 299 -

Immigration, reporting, and recond ke eping requirements.
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3 CFR Part 312

Citizenship and naturaliza ion, Education.
8 CFR.Part 499

Citizenship und naturalizalion.

Accordinglv, chapresr T of'title 3 0t t1e Code of Federal Regulations is amended as follows:
PART 293-IMMIGEATION FORMS
1 The authority c:tation for part 206 aontinues to read zs follows:

Authority: 3U.S.C. 11011103, 8 2FR part 2.
2. Section 299.5 is amanded iy siding the entry for Form “N-648", (0 the listing of forms, in
proper numerical sequence, to il as fellaves:

§ 299.5 Display of control aumt.ers.

TIVE
INS form No. NS for ritle Currently essigned OMB contro! No.
Py
N-648 Med cal Carnfication for 1115-XXXX
the Disardlty Lxception
L)

PART 312-EDUCATIONAL REQUIREMENTS FOR NATURALIZATION

3. The authority citatior: for prrt 3 12 o tinues to read as follows:
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Authority: 8 U S.C. 1105, 1423, 1143, 1447, 1448,
4, In § 312.1, paragraph (bX3) is revised to read as follows:

§ 312.1 Literacy requircments.

FEewn

(by %~ *

(3) The requirements of paragraph (2) o’ tys section shall not apply to 'hny person who is unabic,
becguse of a medically ceterminat [e pirysise! or mental impairment or combinalion of impairments
which has lasted or is expected to 1asr at leist 12 months, to demonstrate an understanding of the
English lenguage as notad it paragoupl: (2} o7 this section, The loss of any cognitive abilities based
on the direct effects of it-.e illegal us af iinugs will not be considered in determining whether a person
is unable to demonsirate sn underst inding; of the English language. For purposes of thiy paragraph,
the tarm medically determinalyle me2 ns an irapairment thar results from anatomical, physivlogical or
psychological abnormalities which can. be shown by medically acceptable clinical and laboratory
diagnostic techniques to have rems ted tn fiar stioning so impaired a3 to render aqn individual unable
to demonstrate an understanding of the English language as required by ﬂus section, or that renders
the individual unahle to Fulfill s reuinerients for English proficiency, even with reasonable
moxlifications to the metheds of det:rmining ) inglish proficiency as outlined in paragraph (c) of this
section. |
X4k A
5. Section 312.2 i5 smeaded by

a Rewvising the last sertence of paragraph (a);

b Redesygmating par:eraph. (b &3 paragraph (¢) and by
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¢. Adding a new paiagraph (v) to read as follows:
§ 312.2 Knowlcdge of history aod government of the United States.

{8) = ** A person wWho iy exenyt frona the: litcracy requirement under § 312.1(b)(1) and (2) must
still sarisfy this raquirernent.

(b) Exceptions. (1) The resqireinerts of paragraph (a) of this section shall not apply to any
person who ig unable to dwunon:t ate a koo wledge and understanding of the fundwmnentals of the
history, and of the prmaplis and ‘oz of grvernment of the United Slafes because of a medically
determinable physical or mental irpairmert, that already has or is cxpected to Jast at least 12 months.
The loss of any cagnitive «ills based cn the direct effects of the illegni use of drugs will not be
considered in determining whewhr an individual may be exempted. For the purposes of this
paragraph, the tenm medicilly deiorminable: means an impairment that results from anatamical,
physiological, or psychologicil abnanalities v-hich can be shown by medically acceprable clinical and
laberatory diagnostic tecimicu2s te Have resuliad in functioning so nnpa:red asto render an individual
to be unable to demonstrats the kowsw. adpe required by this section or that rendera the individual
uruble to participate in the teating procenures [or naturalication, even with reasonable modifications.

(2) Medical centification. All prerson: e.p.plying for naturalization and seeking an exception
frova the requirements of § 3121, i(a) axi jaragraph (a) of this scction based on the disability
exceplions must submit Form N-648, Midic:d - Jertification for Disability Exceptions, to be completed
by a licensed medical doctor or & linenssc clidcal psychalagist. Form N-648 must be submitted as
an attachment to the applicant’s Forin }-100, Application for Nafuraiization. These medical
profassionals shall be exparienced in Jiagnesing, those with physical or mental medically determinable

impairments and shall be abl: to atiest 10 the origin, nature, and extent of the medical condition as
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it relates to the disability exceptions noted under § 312.1(b)(3) and paragraph (b)(1) of this section.
In addition, the medical prafessicnals making the disability determination must sige a stalement on
the Form N-648 that they have answre il the questions in a complete and truthful manner, that
they (and the applicant) agrae to tha rilease of all medical records relating to the applicant that may
be requested by the Service, and chat they tiest that any knowingly false or misleading statements
may subject the medical prodessional Uy the penalties for perjury pursuant to Title 18, United States
Code, Section 1546 and to 2ivil penalrics under section 274C of the Act. The Service alyo rescrves
the right to refer the applicant t another uthorized medical source for a supplemental disability
determination. This option shall be invoked - vhen the Service has credible doubts about the veracity
of & medical certification thet has t een presented by the applicant. An affidavit or attestation by the
applicant, his or her relatives, or gaardian o1 his or her medical condition is not a sufficient médical
attestation for purposes of satisfyng this zequirement.
P
(Anproved by the Qffice of Manageacnt (nd Budgel under control aumber 1115-0208)
PART 499_NATIONALITY FIORAS
G The authority citation for art 435 (onrinues to read as follows:

Authority: 8 US.C_ 1161 8 CFF. part 2.
7 Section 493.1 13 araendec Dy mdding the cntry for the Form “N-648", in proper numerical

sequence, to the listmg of forms, o remd 3s tollows:
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§ 499,1 Prescribed forms.
KRNy
Form No. Hdtion duto Title and desription
REERY
N-648 XXX Medical Certification for
the Disability Exception
i
Dated: Doris Mcissner,
ommissi

35

Immigration and Naturglization Service.
Note: The attached Medical

Cerfification for Disability Exceptions,
Form N-648, will not appcar in the Code

of Federal Regulations.
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Record Type: Record

To: Elena Kagan/CPD/EGP

cc: Stephen C. Warnath/OPD/ECP
Subject: Rollout of disability reg and guidance

FYI, assuming you are thinking about whether to add this to our list of potential events: one
problem that Steve and | talked about is that we would presumbly want such an event to stress the
welfare angle, but we don't want critics to say we are relaxing the citizenship process to keep
people on welfare/SSI. (This isn't true, but they might say it.} An alternative message might be
that the Administration is doing all it can within the law to naturalize eligible people with
disabilities, and this will have the happy side effect of helping some of those at risk in the welfare
law, but citizenship only goes so far, as it should -- that we need the President's proposal to be
enacted to really help those in need.

A==



To; Bruce Reed

Elena Kagan
From: Stephen Wamathm

Diana Fortuna’,
Subject: INS Disability Naturalization Guidelines
Date: January 31, 1997

This memo is a quick summary of events that led to a postponement in releasing INS guidelines
(and regulations) on processing naturalization applications for persons with disabilities.

The document the INS planned to release Monday defines the circumstances under which a legal
immigrant with a disability can become a citizen. The thorniest legal question the INS faces is how
far to go in adjusting the oath of citizenship. (Accommodations are required by civil rights laws.)
A consensus developed that the INS document had not been adequately vetted within DOJ or with
OMB, and certainly we had not been given an opportunity to digest its contents.

The task facing us now is to ensure that the INS and DOJ have fully explored the options so that they
further each of the Administration’s three goals in this area; protecting the most vulnerable, such as
the severely mentally retarded, from loss of SSI and Medicaid benefits; safeguarding the integrity of
the citizenship process; and working to build support on the Hill for our broader legal immigrant “fix”
legislation.

To recount the events leading to the postponement: Yesterday afternoon we received a draft of INS
guidance to its field offices designed to assist in implementing recently finished regulations.! This was
the first time we received anything about the content of these guidelines. We learned this morning
for the first time that the INS planned to issue those guidelines today. In addition, we learned that
the INS had arranged Congressional, press and outside group briefings starting Monday. Finally,
HHS, SSA and other Administration entities with a substantial interest in disability, welfare and health
issues with a significant interest in these guidelines would be briefed at the same time as the general
briefings with no opportunity to put in place means to help respond to any questions or problems
posed by the guidelines.

We raised questions with INS about how it drafted its document to try to make sure that INS had
done everything possible to perfect its guidance. Instead, we learned that there appeared to be
unresolved issues or concerns by some, including within OIRA and DOJ’s Office of Civil Rights and
Office of Legal Counsel. Moreover, the guidance seemed confusing: it made conclusory legal

!The INS recently finished regulations addressing the naturalization process for disabled
individuals, including issues of legally required accommodations and waivers of tests that are part
of becoming a U S. citizen. These regulations were initially called for by statute two years ago
and are widely anticipated.



judgments that seemed to erect an insurmountable barrier to citizenship for seriously impaired
individuals while, at the same time, calling that outcome into question by indicating that more legal
analysis was ongoing and more guidance could be anticipated. As previously mentioned, other
agencies that deal with health and welfare were not going to have any opportunity to be ready to help
respond to this significant guidance because they were going to be briefed at the same time as
Congress, the press and outside groups.

A further concern was whether we might inadvertently confuse the governors’ consideration of
welfare resolutions if this was released in the middle of their deliberations.

Unfortunately, invitations for briefings on Monday had to be rescinded and INS had to recall the
regulations from the Federal Register. This is awkward and may be embarrassing, but we believe that
it would be worse not to be fully confident that the guidelines are the Administration’s best effort to
protect America’s most helpless individuals within what the laws allow.

We anticipate a very short postponement, perhaps to the end of next week or the following week.



TO: 'Elena Kagan
Steve Warnath
Wendy White

FROM: Diana Fortunag;VTz%*Adévﬁ

CcC: Laura Oliven
Debra Bond
DATE: January 13, 1997

Attached 1s a memo from a disability advocacy organization that is
suing the INS over its implementation of a 1994 law that required
the INS to waive parts of the citizenship test for certain people
with disabilities. This advocate (Pat Wright) apparently met with
the new chief of staff as part of a larger group of civil rights
leaders, and somehow this memo to Rahm emerged from it. I am not
sure what he plans to do with it.

The group wants two things:

(1) A waiver or "accommodation" of the oath of allegiance: INS
says that the 1994 law clearly did not allow waiver of the
oath. The second notion -- that of accommodation -- is based
on Section 504 of the Rehab Act, which requires the government
to provide accommodations for people with disabilities. This
is an interesting argument and I imagine will be considered in
the lawsuit.

(2) They want a "tolling" or grace period that would allow SSI and
other federal benefits to continue to be pald for legal
immigrants who have pending citizenship applications at INS.
Elena, I imagine you must have gone over this territory pretty
carefully in August.... Am I right to assume that this option
is not legally permissible? '
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: DRE DF Disability RightsjducaﬁOn and Cefense Fung, inc,

Lew, Public Policy, Training and Technical Assistance

MEMORANDUM
TO: Erskine Bowles, Chief of Staff
THE WHITE HOUSE -
FROM: Patrisha Wright 6 . )
DISABILITY RIGHTS EDUCATICON & DEFENSE FUND
RE: Citizenship For Immigrants w/ Disabilities

DATE: January 13, 1997

Thank vou for meeting with me and other members of the
Leadership Conference on Civil Rights on January 9. Attached is
a copy of the memo that DREDF sent to Rahm Emanuel.

I need to emphasize that the Administration‘’s response must
be a "tolling" or "grace period" which allows the continued
payment of SSI and other federal public benefits to affected
legal immigrants with disabilities until their citizenship
applications are approved by INS.

A not-for-profit pudtic benerit 1633 Q" N.W., Suite 220 2212 Sixth Street

comoration gedicated 1o the wasringtan, D.C. 20005 Barkeley. Caliomua 84710
Ingepencent Living Movermernt {202) 986-0375 B . 1510) 54a-2535 o=e
ang the Cht Rights . Fax {202) 462-5624 800-466-4232 <o
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MEMORANDUM
TO: Rahm Emanuel, THE WHITE HOUSE
FROM: Patrisha Wright, Stephen Rosenbaum
. DISABILITY RIGHTS EDUCATION & DEFENSE FUND
RE; Citizenship For Immigrants w/ Disabilities
DATE : January 10, 18%87

_ This memo follows yesterday’s meeting between the White
House Chief of staff and the Leadership Conference on Civil
Rights.

Immigrants ("lawful permanent residents”) who have lived in
the U.S. for more than five years and are not "excludable"
(e.g., for violating laws, evading the draft, failing to pay
taxes, trafficking in narcotics, defrauding the INS) are ellglble
for citizenship or "naturalization." Applicants must pass tests
in English literacy and in knowledge of American history and
government; 'submit fingerprints and photos: and complete a
personal INS interview which tracks the wricten application
itself (personal data, marital and family status, employment
history, organizational memberships, etc.).

In October 1994, Congress adopted technical amendments
waiving the English literacy and civics tests for applicants
unable to comply "because of physical or developmental disability
or mental impairment..." 8 U.S.C. § 1423(b)(1). More than two
years after passage of the amendments, the INS has yet to adopt.
final rules implementing the statute. Local immigration offi-
cers, relying on a 2-page internal memorandum and individual
discretion, have not applied the 1994 statute consistently and
have made it wvirtually impossible until the last few months to
get a waiver. Moreover, once having granted a waiver, these _
officers have held up applications when they are not satisfied .
the would-be citizen has the capacity or willingmess to take the
ocath of allegiance. 1In effect, naturalization involves 3 compo-
nents: English/civics tests,interview and the “"oath requirement."

This stonewalling means long-term legal immigrants who lack
a sufficient work history and are not veterans will be cut off
such federal benefits as SSI and Medicaid within a matter of
months under the Personal Responsibility Act. -- unless their
citizenship applications can be approved by an already backlogged
INS. The immigration service estimates there are 300,000 appli-
cants nationwide who might seek a disability waiver.

The INS did not publish proposed regulations to implement
the waiver until August 1996, following the filing of a class
action lawsuit by Disability Rights Education & Defense Fund,
Asian Law Caucus and others. Chow v. Meissner, No. C-96 2422 SI
(N. Dist. Calif.). BAn interim rule is pending at OMB and is

xpected to be published by next month, notwithstanding the
(government $ litigation posture that the stacute is not subject
© notice-and-comment rulemaking.
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R. Emanuel
Page 2.

INS and DoJ have refused to seriously discuss settlement
until the Court rules on their pending motion to dismiss the
lawsuit on the ground that plaintiffs have not suffered any harm .
because none of their applications had actually been denied --
only delayed. This motion was argued October 31, along with
plaintiffs’ motions for nationwide class certification and a
preliminary injunction to insure compliance with the spirit of
§504 of the Rehabilitation Act of 1973 and the technical amend-
ments to the immigration act. Rather than talk compromise with
plaintiffs’ counsel, INS has punished witnesses whose affidavics
have been submitted in support of the pending motions. These
witnesses ~- who are neither parties to the litigation nor
counsel -- have been subjected to petty harassment by senior
agency officials, which interferes wicth their ability to serve
their clients and to freely give testimony.!

: The Government attorneys have also stated that they will not’
"make policy" in the context of settlement, even if the ad hoc
and ambiguous policy they now defend is at odds with both the
Attorney General and INS Commissioner’s intensive campaign to
promote citizenship and the Administration’s articulated desire
to. soften the harsh effects of welfare reform. The victims of
this policy are lawful immigrants who are disabled or elderly.

EBven if the impending interim rule establishes a streamlined
and uniform process for documenting a disability and determining
who qualifies for a waiver, it is not expected to resolve an
equally fundamental problem: Processing applicants with severe
developmental disabilities, including interview questions about
their capacity or willingness to take the cath.  This would mean
providing reasonable accommodations for the full range of dis-
abilities and impairments or modification of the application and
interview/examination process and reconciling the oath require-
ment with the liberalized purpose of Congress’ waiver statute.

For more details, please call Stephen Rosenbaum or Arlene
Mayerson of DREDF at 510-644-2555.

Attachments: Legal Background
' §504 Applicability
Plaintiff Profiles
Text of Oath

! One attorney affiant was advised by the Los Angeles INS
District Deputy Director, on the very afterncon of a court
hearing on the pending motions, that she could no longer attend
meetings of the Los Angeles Naturalization Advisory Committee.
Similarly, the Chicago Acting INS - District Director informed the
Illinois immigrant and refugee cocalition’s citizenship task force
that he would not attend the December meeting of that body if
task force member affiants from the Polish american Association,
Travelers and Immigrants Aid and World Relief were alsc present.
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LEGAL BACKGROUND

1. The Immigration and Nationality Act, as amended pre-
scribes the requirements for naturalization. 8 U.S.C. §§ 1401 et
seqg. Among other things, applicants are required to pass an
English language test and an American history and government
examination. 8 U.S.C. § 1423. Prior to becoming citizens,
applicants must take an oath of allegiance and renunciation in a
public or expedited ceremony. 8 U.S.C. § 1448.

2. Section 504 of the Rehabilitation Act of 1973, as
amended, 29 U.S.C. § 794 is applied to the Department of Justice.
It provides, in pertinent part, that:

No otherwise qualified individual with a dlsablllty in
the United States, as defined in [29 U.S.C."'§ 706(8)]},
shall, solely by reason of her or his disability, be
excluded from the participation in, be denied the
benefits of, or be subjected to discrimination under
any program or activity . . . conducted by any Execu-
tive agency."

3. The Immigration and Nationality Technical Corrections
Act of 1594 (§ 108(d)), 8 U.S8.C. § 1423(b) (1)In 1994, creates a
waiver of the tests for applicants with disabilities such that
the English language and history and government -requirements
"shall not apply to any person who is unable because of physical
or developmental disability or mental impairment to comply
therewith." 1In adopting the Technical Corrections Act, Congress
sought "to promote the acquisition of U.S. citizenship by relax-
ing or eliminating certain burdensome and unreascnable testing
and residency requirements." Hse. .Comm’ée on the Judiciary, Hse.
Rep. No. 103-387 at 3-4.

4. The INS Associate Commissioner issues an intra-agency
memorandum on November 21, 1995 to INS District Directors and
other field directors and officers providing “preliminary guid-
ance" on the agency’s interpretation of the waiver. The guidance
memo states that it was the intent of Congress to grant a 'gener-
al waiver" of the testing reguirements, but that applicants must
still meet all other requirements of naturalization. The memo
instructs adjudicacions offlcﬂrs to apply the waiver on a case-
by-case basis.

5. The INS Commissioner and Attorney General are sued for
not implementing the disability waiver. Chow v. Meissner, No. C-
96 2422 SI (N. Dist. Calif.)

6. INS publishes a proposed rule on August 28, 1996 which
focuses on the requirements for medical certifications and the
professionals who should be designated to make the certifica-
tions. It makes broad, non-specific references to reasonable
accommodations for applicants and is silent with regard to.the
oath of allegiance. 61 Fed. Reg. 44,222.
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SECTION 504 REQUIRES REASONABLE ACCOMMODATIONS OR MODIFICATIONS

As a federal agency, the INS is bound by § 504 of the
Rehabilitation Act ©of 1973, as amended, to provide modifications
to enable persons with disabilities to benefit from its programs,
including naturalization. Reasonable modifications may include,
without limitation, wheelchair-accessible test sites, sign
language interpreters, Braille material -- as well as modifica-
tions in the naturalization test format or test administration
procadures. The principle of reasonable modification also is
applicable to the administration of the oath of allegiance.

: The accommodation or modification for applicants with
developmental disabilities could include a facilitator for
someone who is unable to express a willingness to take the cath
(e.g., somecne who knows a developmentally disabled person well
and can assist that person in communication with others and with
comprehension of a complex situvation). See e.g., Technical
Assistance Manual to Title II of the ADA, II-3.6100, Illus. 2 at
p. 14 (Dept. of Justice 1993).

Similarly, if the Service were to determine that the appli-
cant does not understand the "purpose and responsibilities of the
naturalization procedures," 8 C.F.R. Pt. 316.12(a), an applican-
t’s family members or professional contacts (seocial workers,
teachers, or guardians) could attest through sworn statements
that the applicant is unable to fully understand the oath, but
would nonetheless be able to abide by it. An alternative accom-
modation would be for the applicant’s family to establish a
temporary or limited conservatorship, with the conservator
attesting to the applicant’s obligations set forth in the ocath.

Modifications such as these could be accomplished by the INS
without undue administrative burden or fundamental alteration of
the naturalization process. See, 28 C.F.R., Pt. 39.150(a).
Morsover, reasonable accommodation is necessary to ensure that
applicants are able to participate in the naturalization process
and enjoy the benefits and privileges that flow from citizenship.
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PLATNTIFF PROFILES

M.C. immigrated from Hong Kong in 1969 and worked as a
janitor. ' She is 85 years old and has been diagnosed with multi-
infra dementia. M.C. applied for naturalization in April 1994 and
almost one year later was scheduled for an INS interview, which
she attended with her daughter. After showing the INS cofficer a
letter from M.C.’s doctor and requesting a disabilitcy waiver, the
daughter was told the waiver did not exist and was not allowed to
accompany her mother into the interview room. M.C. was informed
that she failed her interview because she could not communicate
in English. In December 1995, however, M.C. received a written
denial stating that she failed tec satisfy the knowledge of
history and government requirement. M.C. appealed the denial in
January 1996 and appeared for a hearing in February 19%6. She

. again requested a disability waiver and was told that the waiver
did not exist and that she needed to satisfy the English literacy

requirements. INS denied her appeal on the ground that she had
failed to satisfy the English literacy requirements. M.C. was
not aware that. there was a procedure to reopen her case and was
told that her appeal was the final step in her naturalization
application. BAfter she joined the lawsuit, M.C. received a
letter stating her file would be recpened for reconsideration and
that she would be requested to appear at another interview. '

British national L.K.L. has mental retardation. She failed
her first citizenship interview in October 1995 and was teld by
INS officers to return for an interview in February 1995.
Between interviews, she received private tutoring to help her
pass the tests. At the end of her second interxrview, L.K.L. came
into the waiting room in tears. Her sister-in-law claims INS
officers told her, "it looked like L-- K--‘s whole family was
trying to force her to become a citizen." L.K.L. was told not to
contact INS in any way, but to .await instructions on how to
proceed. Her application was approved shortly after she and
other plalntlffs filed suict.

M.H.C. of South Korea appeared for her May 1996 interview.:
Her caseworker had written to INS when she applied a year earlier
describing her mental disability. She also presented a letter
from her Stanford University neurologist. INS officers told
M.H.C. she needed toc return after two months with a letter from
one of the agency’s designated doctors. When her attorney asked
to see this requirement in writing, he was told the "internal
memo" ¢ould not be released. She was approved after the suit was
filed. '

M. R-B. of Mexico went to her INS interview in January 1996
and was told to return with a doctor’s letter. No one advisged
her the letter had to be from a doctor on the INS' designated
list. M. R.-B. provided a letter in March 1996 from a state
agency physician stating that she had mental retardation and a
seizure disorder, but has not been interviewed again.
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“

OATH OF ALLEGIANCE
8 CFR § 237.1(a)

I hereby declare, on oath, that I
absolutely and entirely renounce and abjure
all allegiance and fidelity to any foreign
prince, potentate, state, or sovereignty,
of whom or which I have heretofore been a
subject or c¢citizen; that I will support and
defend the Constitution and laws of the
United States of America against all
enemies, foreign and domestic; that I will
bear true faith and allegiance to the same;
that I will bear arms on behalf of the
United States when required by the law;
that I will perform noncombatant service in
the Armed Forces of the United States when
required by the law; that I will perform
work of national importance under civilian
direction when required by the law; and
that I take this obligation freely, without
any mental reservation or purpose of
evasion; so help me God.



