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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE GENERAL COUNSEL
THE GENERAL COUNSEL

Tuly 8, 1997

Honorable Charles Ruff

Counsel to the President

White House

1600 Pennsylvania Avenue, N.W.
Washington, D.C. 20500

Re: Outline of draft brief in A‘mmmﬂmwumm
Nos. 96-17131 & 9617133 (5th Cir.)

Dear Chuck:;

conversations with the EEOC's Office of General Counsel that they intend in such a brief to

take the position that knowledge of basic skills is job-related for teachers and that the current
C-Best test is properly validated. They accordingly do not intend to include arguments

- reflecting section 11 of the outline.

With that undersmdigg,w not object to the EEQC filing a brief reflecting thejr draft
outline, subject to the modifications that we hav in_the enc Wi ish to
stress our fundamental concerns that the brief not arsue or in any way su ior
versions of C-Best were flawed because the ted higher order skills beyond the basics and

that teachers don't need these skills and that it not challenge passing scores on any version of
the tests as being too high, «k

400 MARYLAND AVE.. SW. WASHINGTON, D, 20202-2100
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Honorable Charles Ruff - Page 2

Sincerely,
(tpllins
Judith A, Winston
Enclosure
c¢:  Elena Kagan

Deputy Assistant to the President for Domestic Policy

Bill Yeomans
Acting Assistant Attorney General for Civil Rights

C. Gregory Stewart
Genera] Counsel, EEOC
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| DETERMINED TOBE AN
CONFIDERHRL amisCCoe M%?%ZK'"
" INITIALS: DATE: S/ 22/ {0

AQ -~ |ooll-
OUTLINE OF ARGUMENT

I. THE DISTRICT COURT PROPERLY HELD THART THE CBEST IS AN
EMPLOYMENT TEST. SUBJECT TO TITLE VII AND THAT THE STATE AND CTC ARE
SUBJBCT TO SUIT AS TITLE VII EMPLOYERS EVEN THOUGH THEY DO NOT

DIRBCTLY EMPLOY PUBLIC SCHOOL TEACHERS.

~

2, Licensing'verauu employment exams .
B. Interference with employment -- theory of liability

I1, THE DISTRICT COURT ERRED IN KOLDING THAT THE STATE'S VALIDITY
STUDIES PREPARED IN 1994-5%5 MET ITS BURDEN OF PROVING THE BUSINESS

NECESSITY AND JOB RELATEDNESS OF PRIOR VERSIONS OF THE CREST.

a. Background on the development of CBEST and California’s
conmitcment to raieing educational standzrde, iwproving student
parformance, and apsuring an increasivg level of competence among

public school teachers

1. Because of Californie‘’s leadership in this araa it ie
parti¢ularly important that itse taest be subjected to the
appropriate scrutiny to agsure that the test is fair and

doea what it is intended to do

2. other states have followed Califormia‘’s lead in
developing tests ard the court should provide guidance on
-the intezplay of the important public policy cencerus
motivating programs to enhance teachar competence and
studaent performance and the equally iwmportant natiocmal
commitment to aradicating discrimination in employment

BE. The evidence of disparate impact by minority group and the
total numbers of excluded minority applicants (50,000 in plaintiff

class)

€. Review of the hietorical development of disparate impact theory
and ite importance ip a case challenging a neutral test o¢f thie

typa

D. Applicable legal atandards, emphasizing the core concept that
a test pust be job related and censistent with business necesaity
and that the State had the burden of proving the test’s validity

1. Explain that the legal principles at stake must be
applied conmistently whether a temst is used to screen
teachers or structural iron workers; tke principles are
designed to ferret ocut invidicus discrimivation that is
not justified by job-related concerns, these principles
should never lead to the forced hiring of incompetent

employees in any oetting
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2. Praper application of these standards will serve the
dual purpose of making the test a more reliable
instzument for geleorting truly competent teachers and of

waking the test fair te all applicants

Because of the severe impact of CBEST on minmority
it is critical that the court of appeale
standards for Job wvalidation are

3.
applicants,
enBure that the
rigorously applied
4. Explajg the principles of content validatien
JNSERT

1. c len d

cudx

2. The dguist Stu the re ant chan in th
math & aXfirma v establi thaf e ergsdhs
of € test not valid

C. While, as the court stated, it is laudaPie
at the S8tate modifled the test ia 1995, that
change did not remedy the harm already caused

by prior adeministrations of the imvalild,

noajob-related test

@005

P. 04

T ——— -

@oo:

- )%.



07/09/97

@oos

OFFICE OF GEN COUNSEL

WED 12:13 FAX 202 2052689

INSERT 1:

Part E. The United states: Position on Teacher Competency
Testing

1. All students deserve high quality teachers that teach and
expect high academic standards. Accordingly, states have ap
important interest in Creating demanding licensing ang
certification/employment standards for teachers.

2. It is appropriate for schools to eéxpect all teachers to have
basic skillg in reading, writing and mathematics, Basic
competency -- inp fact, hign Competency -- jg a critical aspect of
teaching. Note the U.S.'s agreement with the district court'sg
argument that teachers are reole models: "Schoolteachers who use
improper grammar or spelling, or who make mistakes in Simple
calculations, mode] that behavior to their Students-~much to the

detriment of their education.»

related. California's decision to Create a test to measure these
skills is consistent With the Federal Jgovernment's push for high
standards. Accordingly, California cap uSe a content-valig test
of basic skills consistent with Title viT, Note that a showing

Thus, a sound inference as to a different construct, such as
minimal Compatence, may also form the basis for a finding of
validity.”), ©The issue here, then, is whether the various
versions of the CBEST were Properly validated to achieve
California’'s Purpose, i.e., to Measure basic ski}lls.

Part p. The State's Evidence

1. With the Lundquist study in 1995, the State obtained an
adequate validation study of the 1995 version of the CBEST.

3. Use the Lundquist study, and the changes it leq to, as
evidence that the earlier versions were not valid...in effect,
counter the district court's conclusjon that the Lundquist study
was simply a “"tune-up" ang that it essentially retroactively
validated the earlier versiong.

a. The court foung that based on the State's own'1995 job
analysis ang validation study, 60% of the bre-199s versions
of the math test "related to nonjob-relateqd skills.n
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‘f’. X. The court committed serious lagal error, undermining
Title VII jurisprudence, when it suggested that the
State's earlier validation studies canetituted good Faith
sfforts eufficiept under the legal standards of earlier

years

2. The Oniform Guidelinea have been in place
since 1976, so the requirement of proving that
3 test is job relatad kas not changed over the

years

b. Even if YWaprds Cove somehow altersd Ehat
atandard, with the passage of the Civil Rights

Act of 1991 the S8tate had the burden of
proving that its teet was job related; that it
did not undsrtake preper validation ptudies
until after litigation commanced docem mot
insulate it from liability for use of a test
that had not Dbaen validated under tha

apprepriate standards
DISTRICYT COURT ERRED IN HOLDIRG THAT THE STAR

IIZ.
BURDEN OR, FROVING TEHAT THE CURRENT VERSION OF THE Cj
PROPERLY VALIDATED!

e math section of the test ungfrwent significant

A. Although 2
b validation studies

revisiops in 199

ve validity or correlation

w.‘:.l:h successful job pe) ance, vhich ig troubling when

a test ig uged a=s 3 b3

mp#frtant under \¢he meaning of the Uniform
¥ applicable proXgsaianal standarzds

ever updertaken, thus

5 no proof that the questioNg on the test actually
ge¥e the skills selected as yoortant to teachezr

! This section outlines the aother arguments contained in the
EEOC’e draft brief.
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, D.C. 20507

e Counsel JUL 11 1997

MEMORANDUM

TO: Charles Ruff
White House Counsel

FROM: C. Gregory Stewart C
General Counsel

RE: outline of draft brief in Association of Mexlcan-American
Bducators v. California, Nos. 96-17131 & 96-17133 (%th
Cir.) -

We have received a copy of Judith Winston's letter of July 8
explaining the Department of Education’s views of the possible
compromise position we outlined on June 25. Although we are still
reviewing the comments and suggestions from the Department, and
will convey our response early next week, we wish to clarify two
points about which there appears to be some difference of opinion.

First, although we undertook to draft the outline of the
compromise position we did not intend to suggest that either the
Office of General Counsel or the Commission jtself would ultimately
agree to filing the narrower brief being considered. We included
a list of the arguments from the original draft brief as a reminder
that these issues were initially on the table and that the
Commission has not yet been asked to vote on filing a more limited
brief.

Second, we musSt rtake exceptlun Lu Llie statcment that tha krief
would take the position Fthat the current C-Best 1is properly
validated." The argument we thought we had agreed to is simply
that the current test is off the table. We do not_ intend to
express an opinion one way or the other _ahout jtrs validity because
no ¢harge Has been filed or investigated by the Commission. that
challengés the current version of the test. For purposes of this
brief, we intended to use the 1995 validation study merely to
demonstrate that it proved the earlier versions of the test were
not valid, and not to argue affirmatively that the current version
is valid.

cc: Elena Kagan
Bill Yeomans
Judith Winston
Steve Winnick
Art Coleman
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION —
Washington, D.C. 20507 Chat Tear

Ofice of
General Counsel JUN & 3 1Li97
L%
MEMORANDUM
TO: Charles Ruff
White House Counsel
MT
FROM: C. Gregory Stewartc.
- General Counsel
RE: Outline of draft brief in Agscciation of Mexican-American
Educators v. California, Nos. 96-17131 & 96-17133 {(Sth
Cir.)

Attached is an outline reflecting the argument that might be
advanced in support of a compromise position similar to that
advocated by the Leadership Conference on Civil Rights.

My staff and I will be on travel the rest of this week, but will be
available for further meetings or discussions during the week of
June 30.

cc: Elena Kagan
Deputy Assistant to the President
for Domestic Policy

Department of Justice
Bill Yeomans

Department of Education
Judith Winston
Steve Winnick
Art Coleman
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INITIALS: DATE:
OUTLINE OF ARGUMENT A o\ -
I. THE DISTRICT COURT PROPERLY HELD THAT THE CBEST IS AN

EMPLOYMENT TEST SUBJECT TO TITLE VII AND THAT THE STATE AND CTC ARE
SUBJECT TO SUIT AS TITLE VII EMPLOYERS EVEN THOUGH THEY DO NOT
DIRECTLY EMPLOY PUBLIC SCHOOL TEACHERS.

A. Licensing versus employment exams _
B. Tnterference with employment -- theory of liability

II. THE DISTRICT COURT ERRED IN HOLDING THAT THE STATE’S VALIDITY
STUDIES PREPARED IN 1994-55 MET ITS BURDEN OF PROVING THE BUSINESS
NECESSITY AND JOB RELATEDNESS OF PRIOR VERSIONS OF THE CBEST.

A. Background on the development of CBEST and California’s
commitment to raising educational standards, improving student
performance, and assuring an increasing level of competence among
public school teachers

1. Because of California‘s leadership in this area it is
particularly important that its test be subjected to the
appropriate scrutiny to assure that the test is fair and
does what it is intended to do

2, Other states have followed California’s lead in
developing tests and the court should provide guidance on
the interplay of the important public peolicy concerns
motivating programs to enhance teacher competence and
student performance and the equally important national
commitment to eradicating discrimination in employment

B. The evidence of disparate impact by minority group and the
total numbers of excluded minority applicants (50,000 in plaintiff
class)

C. Review of the historical development of disparate impact theory
and its importance in a case challenging a neutral test of this

type

P. Applicable legal standards, emphasizing the core concept that
a test must be job related and consistent with business necessity
and that the State had the burden of proving the test’s validity

1. Explain that the legal principles at stake must be
applied consistently whether a test is used to screen
teachers or structural iron workers; the principles are
designed to ferret out invidious discrimination that is
not justified by job-related concerns; these principles
should never lead to the forced hiring of incompetent
employees in any setting
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2. Proper application of these standards will serve the
dual purpose of making the test a more reliable
instrument for selecting truly competent teachers and of
making the test fair to all applicants

3. Because of the severe impact of CBEST on minority
applicants, it is critical that the court of appeals
ensure that the standards for job validation are
rigorously applied

4. Explain the principles of content validation

The State’s evidence

1. The deficiencies in the 13982 and 1985 validation
studies

2. The Lundquist Study and the resultant change in the
math test affirmatively establishes that earlier versions
of the test were not valid :

a. Tundquist did a Jjob analysis and
validation study and found that 27 of the 37
previocusly identified math skills were not job
related; upon further review at the State's
request she recommended dropping 19 of the
original skills and retaining 18; the court
found from the State’s own study that 60% of
the math test "related to nonjob-related
skills" that were not included in the CBEST
after August 1995

b. This change alone demonstrates that the
test as originally constituted was not a valid
or reliable instrument for selecting public
school teachers in California

c. The "higher order" math skills dropped
from the CBEST in 1995 illustrate the defects
in a test that ig not job related--such a test
measures skills not used on the job by any but
the math teachers {(use an example if there is
one other than x + 4 = 7)

d. While, as the court stated, it is laudable
that the State modified the test in 1995, that
change did not remedy the harm already caused
by prior administrations of the invalid,
nenjob-related test

P, 04
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3. The court committed serious legal error, undermining
Title VII jurisprudence, when it suggested that the
State’s earlier validation studies constituted good faith
efforts sufficient under the legal standards of earlier
years

a. The Uniform Guidelines have been in place
since 1976, so the requirement of proving that
a test is job related has not changed over the
years

b. ©Even if Wards Cove somehow altered that
standard, with the passage of the Civil Rights
Act of 1991 the State had the burden of
proving that its test was job related; that it
did not undertake proper validation studies
until after litigation commenced does not
insulate it from liability for use of a test
that had not been validated under the
appropriate standards

III. THE DISTRICT COURT ERRED IN HOLDING THAT THE STATE MET ITS
BURDEN QOF PROVING THAT THE CURRENT VERSION OF THE CBEST HAS BEEN
PROPERLY VALIDATED! :

A. Although the math section of the test underwent gignificant
revisions in 1995, other problems remain in the validation studies
performed to date

1. The test has not been shown to be job related for all
the jobs for which it is used as an employment screen

2. The test has no predictive validity or correlation
with successful job performance, which is troubling when
a test is used as a barrier to employment

3. The skills tested have not been demonstrated to be
critical or important under the meaning of the Uniform
Guidelinee and applicable professional standards

4. Item validity studies were never undertaken, thus
there is no proof that the questions on the test actually
measure the skills selected as important to teacher
competency

1 This section outlines the other arguments contained in the

EEQC’s draft brief.
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5. The writing cutoff score wae arbitrarily raised,
contrary to the analysis of the content experts, so that
the test unfairly screens out a large number of
applicants who write well enough to be effective teachers

B. These methodological flaws are not mere technical defects
because they represent significant depaxtures from the Guidelines’
prescriptions, which are designed to assure that tests will be
fair, in the sense of providing reliable measures of how well an
applicant will fit into a particular job
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Record Type: Record

To: Elena Kagan/QPD/EOP

cc:
Subject: Outline of new CBEST brief

I've reviewed the outline for the "compromise” CBEST brief, and here's what | think:

1. The final section of the outline (lll} goes beyond the limited approach we discussed -- namely.
that the brief would object only to the early version and not to the current version of the test --
because it poses objections to the whole set of validation studies. If this section remains in, we are
back to the original EEOC brief and objections.

2. Assuming this section is deleted, then the brief essentially argues that the original validation
studies were deficient, demonstrated by the fact that the state made significant changes in the
math portion of the test in.particular after the 1994 Lundquist evaluation study. Consequently, the
unrevised, pre-1995 version of the test lacked demonstrated validity and job-relatedness, and
therefore its use was unlawful! in light of the disparate impact it created. |n addition, the court
committed a serious procedural error when in let the state get away with either failing to conduct
validty studies, or conducting seriously deficient validty studies, in the pre-1394 period of test
administration.

3. The brief doesn't state this, but if this is the essense of the case we would present, | presume
we would take this the next step and suggest that the appropriate remedy would be to give back
pay (or some other compensation) to any of the plantiffs who take and pass the current version of
the test, and who then go into teaching. W they can't pass the test, or no longer want to teach,
then | don't think they would be entitled to some kind of remedy.

4. The brief needs to more clearly make the argument for our standards and testing policy, along

the following lines:

e setting high standards for students is a necessary first step in improving teaching and learning;
this is especially important for students from disadvantaged background, because they have
traditionally suffered from a "tyranny of low expectations” which has resulted in these students
being exposed to a watered down curriculum which limits their learning opportunities

e testing to see if students are meeting these standards is also essential, because the test
reinforces the standards; drives curriculum and instruction in the classroom (what gets tested
gets taught); lets students, teachers and parents know if the kids are making progress and on
track; and provides the basis for holding schools accountable for performance;

& raising stadards for students requires setting standards for teachers: kids can't learn from
teachers who lack the basic prerequisite knowledge. This is especially true for students from
disadvantaged backgrounds. There is considerable evidence to suggest, for example, high
poverty schools are most likely to have the least-well prepared teachers, which clearly works to
the disadvantage of the most disadvantaged kids.

e all teachers need to master some basic reading, writing and math skills in order to teach,
because these skills: are likely to be required at some point in just about every class and in
every other setting in which professional educators (including counselors, principals, school



nurses, etc.) interact with kids: are required in order to build and retain public confidence in
public schools; and, because adults in schools are supposed to be role models for kids; if they
demonstrate that they lack basic skills students are expected to learn, they undermine the
moral authority of the school, which is necessary to maintain order and to motivate students
{who, by virtue of compulsory attendence laws are the involuntary clientele of the school).

. @ that's why we support the basic idea of requiring prospective teachers to pass basic skills tests;

in fact, we think teachers ought to also be required to pass more rigorous tests in the subject
area in which they teach, and ought to also be required to demonstrate a level of expertise in
other areas {e.g., pedogagy, classroom management, child development, etc.) The point here is
to clarify that on policy grounds we think basic skills testing is at one end of a continuum of
performance requirements, and we'd like to see states move to the other, more rigorous, end.

. Because these basic skills tests are so important, and because we expect more states 1o adopt
even more rigorous testing policies, we think it is very important that these tests be done right,
and especially that they are consistent with civil rights employment laws.

e We also value very highly the goal of increasing the number of well prepared, qualified
minorities in schools. Because high standards and well designed licensure tests can be a very
important tool for upgrading teacher prepation (just as standards and tests are a tool for
upgrading teaching and learning for kids}, it is important that we make sure that the tests are in
place, done right, and do not needlessly discriminate.

e Title VIl is the tool for doing this; if Title VIl requirements and procedures are met than we will
have valid tests that will serve to improve teaching. If not, then they will neither improve
teaching nor increase the participation of underrepresented minorities in the classroom.

e That is why we are appealing the court's decision: the court set a precedent for allowing a
poorly validated test be used when there was a disparate impact. Even though the test is now
"fixed", if the part of the ruling bearing on the pre-1995 test is allowed to stand, than future
tests may be used where they also lack validity, and may be based on much more demanding
standards which could lack the easy "face validity” of basic skills.

4. | think the outline above makes a more compelling case than the EEOC outline for why
standards and testing are important policy tools, and why enforcing Title VIl is important in this
context. | could imagine proceeding with a brief framed along these lines from a policy perspective.

5. Finally, from a policy point of view, | could be comfortable about proceeding with a brief along
these lines. | will defer to other's judgment about the wisdom of this approach froma legal and
strategic standpoint,. My own instinct is that we still look like we are raising a relatively small
concern about a really big issue, though | am still thinking about this.

| hope this helps.
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Record Type: Record

To: Elena Kagan/OPD/ECP

cc:
. Subject: CBEST

| have reviewed the EEOC draft and, wholly apart from the views expressed in the note, continue to
believe that a US brief will not fly -- certainly not in the form suggested by the EEQC. Let's discuss
how to proceed.
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The CBEST Case, the Uniform Guidelines on Employee Selection Procedures,
and Job-Relatedness

The question is whether the government’s support of the abstract principle of higher
standards for teaches will be allowed to undercut established antidiscrimination law requiring job-
relatedness for tests that have a discriminatory effect. Insistence on higher standards for teachers
makes perfect sense, but only if the educational program is structured in a way that delivers the
benefits of the higher standards to children. That is the essence of job-relatedness.

Association of Mexican-American Educators v. California, 937 F Supp. 1397, 1400 &
n.4 (N.D. Calif, 1996), appeal pending, stems from EEOC charges filed in July 1983, challenging
the first administration of the CBEST in December 1982. The case challenges all administrations
of the test. “The CBEST has undergone one major revision: The ‘higher order’ math skills, such
as geometry, were removed from the mathematics subtest prior to the first administration of the
revised CBEST in August 1995.” Id

The CBEST is required for (1) elementary school teachers; (2) secondary-school teachers
who hold single-subject credentials in agriculture, art, business, English, foreign languages, health
science, home economics, industrial and technology education, mathematics, music, physical
education, science, and social science; (3) administrators; (4) school counselors or “pupil
personnel services” employees; (5) librarians; and (6) school nurses. /d “Many teacher
preparation programs in California require applicants to pass the CBEST as a prerequisite to
admission, despite the fact that the State expressly discourages using the examination for
admissions purposes.” fd. at 1401 n.7.

Every reasonable person would agree with the lower court’s statement:

Schoolteachers who use improper grammar or spelling, or who make mistakes in
simple calculations, model that behavior to their students—much to the detriment
of their education. The same can be said for school principals, librarians, and
guidance counselors.

Id. at 1402. Unfortunately, the CBEST does far more than serve that worthy end; it also excludes
African-American and Hispanic educators at a much higher rate than white educators, even
though they meet that basic standard. A factor overlooked by the district court is that public-
school teachers in California must either pass the Educational Testing Service’s National Teacher
Examination or, for secondary teachers, have a four-year undergraduate degree in the subject
matter for which a teaching license is sought or, for elementary teachers, complete a four-year
course in liberal studies. '

According to the defendants’ own expert, 80% of white, non-Hispanic candidates pass the
CBEST the first time they take it, compared to only 37.4% of African-American candidates,
47.0% of Hispanic candidates, and 59.9% of Asian candidates. Id at 1409. While candidates can
retake parts of the CBEST that they initially fail, they do not pass the test until they pass all parts
of the test and they are barred from employment in California’s public schools, even as a
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substitute teacher, until they pass all parts of the test, sometimes years later. id One plaintiff had
to take the CBEST seventeen times between 1991 and 1995 before he eventually passed. Id at
1402.

The defendants conducted content validation studies in 1982 and 1985. The district
court’s description of these validation efforts does not include any mention of a job analysis for
the teaching, nonteaching, or administrative jobs at issue. These efforts merely involved
collecting the opinions of groups of teachers about the content of the test items. [d. at 1412-14.
The Uniform Guidelines on Employee Selection Procedures state that a proper job analysis is an
essential part of a content validity study. Sec. 5(B) of the Guidelines has stated since 1976 that
content validity evidence “should consist of data showing that the content of the selection
procedure is representative of important aspects of performance on the job for which the
candidates are to be evaluated.” 29 C.F.R. § 1607.5(B). Sec. 14(C) of the Guidelines has since
1976 specified that it is essential that the “work behavior(s), the associated tasks, and, if the
behavior results in a work product, the work products . . . be completely described.” This was
not done for the 1982 and 1985 “studies.” No job analysis was ever done for the nonteaching
jobs subject to the CBEST. Id at 1418,

The district court found that the State’s failure to conduct a job analysis in 1982 and 1985
did not matter, in part because the opinions of groups of teachers were relevant and in part
because “the task of the test developers was to develop a test of basic skills, not to assess the job
requirements of being a good teacher.” Jd at 1419, The court completely missed the mark on
this: job analyses are required precisely because reliance on subjective feelings of groups of
employees not tied to specific job requirements is inadequate and because skills unconnected to
being a good teacher are irrelevant. The district court’s admission—based on the State’s own
expert testimony—that the group judgments turmed out to be wrong, demonstrates its
fundamental error as to the version of the CBEST in use for thirteen years.

The district court admitted that the State’s “most comprehensive series of validity studies”
was done by Dr. Lundquist in 1994. 937 F.Supp. at 1414. She did a job analysis and validation
study, and found that 27 of the 37 math skills were not job-related. Id at 1415. The State asked
her to do a further analysis of the math skills, with the result that 19 of the original 37 math skills
on the CBEST were retained and 18 were dropped as not job-related. /d at 1416. In all, the
district court found from the State’s own study that 60% of the math test “related to nonjob-
related skills” that were not included in the CBEST from August 1995 on. Id. at 1417.

The lower court evaded this evidence by inventing a “good faith” defense: the earlier
validation studies were assertedly done in light of the looser standards of the time. /d. at 1420.
This ignores the fact that the Uniform Guidelines have been in effect since 1976, and that the
earlier EEOC Guidelines—which also required a job analysis—were in effect in 1970. In
Albemarle Paper Co. v. Moody, 422 U.S. 405, 432 n.30 (1975), the Supreme Court expressly
upheld the requirement that there be a proper job analysis. In Griggs v. Duke Power Co., 401
U.S. 424, 432 (1971), as well as in Albemarle Paper, 422 U S. at 426, the Court rejected any

2
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notion of a “good faith” defense for a racially exclusionary test; the only factor that counts i3
whether the test is or is not job-related. Griggs stated that “good intent or absence of
discriminatory intent does not redeem employment procedures or testing mechanisms that operate
as “built-in headwinds’ for minority groups and are unrelated to measuring job capability.” 401
U.S. at 432.

Moreover, the lack of a job analysis in 1982 and 1985 was deliberate. The evidence in the
record shows that one of the testing organizations contacted by the State advised the State that a
job analysis was necessary, and that the State rejected its bid as not realistic, as trying to do too
much, and as not fitting within the time line. Opening Brief for Plaintiffs-Appellants at 15 n.10.
Plaintiffs’ brief on appeal also cites trial testimony to the effect that a job analysis was not done
because the State knew the test would have adverse impact and wanted to defend the test as a
licensing examination not requiring evidence of job-relatedness rather than as an employment test
subject to the job-relatedness standards. This shows the danger in the district court’s decision,
allowing deliberate attempts to bypass the Uniform Guidelines. Ifthis can pass muster, a lot of
bad tests can pass muster.

The district court assumed that the “very nature of the CBEST” made it applicable to
nonteachers who work with children, based on the testimony of Dr. Elias that it was “not
unreasonable” to reach such a conclusion. 937 F.Supp. at 1418. The Uniform Guidelines,
Griggs, Albemarle Paper, and the Civil Rights Act of 1991 place the burden on the employer to
demonstrate that a test is job-related. A standard allowing “not unreasonable” assumptions to
take the place of the employer’s demenstration would do far more harm to testing standards than
the weakened standard of Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989).

For these reasons, the district court’s opinion in the CBEST case makes a shambles of the
Uniform Guidelines and the Supreme Court's interpretations of Title VII. A great deal of effort
was spent on obtaining enactment of the Civil Rights Act of 1991, in large part to rescue Griggs
from the limiting constructions imposed by a later Supreme Court. We do not want the same
fight to begin all over again.

The higher-order mathematics questions dropped from the CBEST in August 1995 are
a perfect illustration of the problems caused when an exclusionary test is not job-related.
California has set up its educational system so that no teacher may teach secondary-school
mathematics without a teaching certificate in mathematics. The State of California has not
required other teachers to impart these higher-order skills to students. The CBEST is applied to
teachers in all subjects in elementary as well as secondary school, and hes not required physical
education or art teachers to teach or even be familiar with “higher order” mathematics. Because
the school system is not set up to make use of any such skills by other teachers, it was plainly not
part of their jobs, and was therefore not job-related. Because the system of education did not
draw on such skills or make use of them, a teacher’s lack of the skill could not possibly have
harmed any child’s education.
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The harm the CBEST has caused to children is real, however: by disqualifying capable and
dedicated African-American, Hispanic, and Asian teachers because of their lack of skills not
required by their jobs as structured by the State, California has sent a message to children that
their future job-related skills will not matter, and that all that matters is that they can pass tests of
things not relevant to their jobs. It has deprived them of valuable role models, and of teachers
familiar with their own experiences and outlook. The consequences to their education have been
devastating. ‘

If California changes its system of issuing teaching certificates and education in a way that
makes the present or former CBEST job-related for the future, the test might be useable in the
future, That would still not excuse the massive disqualifications of African-Americans, Hispanics,
and Asians in the past and would not make them whole for their injuries. The present California
system of education and issuance of teaching certificates is the only system involved in the present
appeal. The weight of the government should be placed in support of the rule of law as it pertains
to the only system at issue, and not distorted because of speculation about what the future may
bring.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Nos. 96-17131 & 96-17133

THE ASSOCIATION OF MEXICAN-AMERICAN
EDUCATORS, et al.,

Plaintiffs-Appellants,

v.

THE CALTIFORNIA COMMISSION ON TEACHER CREDENTIALING
and THE STATE OF CALIFORNIA,

Defendants-Appellees.

' On Appeal from the United States District Court
for the Northern District of California

BRIEF OF THE EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION AS AMICUS CURIAE

STATEMENT OF INTEREST

The Equal Employment Opportunity Commission (EEQOC or
Commiesion) is the primary agency charged by Congress with the
interpretation, administration and enforcement of Title VII of the
Civil Rights Act of 1964, ag amended, 42 U.S.C. §§ 2000e-2000e-17,
as well as ot:h.er federal fair employment statutes. This case
challenges asa ‘violative of Title VII the disparate impact on
Latinos, African Americans, and Aslian Americans of a skills test,
the California Basic Educational Skills Teat (CBEST), given by
California since 1982 to all applicants for teaching and other
pupil-service jobs in the public schools. The district court held

that the test has a disparate impact but that the State had
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demonstrated that it is job related and consistent with business
necessity within the meaning of the Civil Rights Act of 1991, and
therefore may be used despite its effect of screening out a
substantially higher percentage of minority applicants than white
applicants for the at issue jobs.

This appeal presents important questions -of Title ViI's
applicability to a test used to screen public schoel teachers and
the proper interpretation of the prohibition of digcriwmination in
hiring when the hiring decisions are made on the basis of a neutral
criterion that has a disparate impact on minority applicants.
Proper resolution of the issues in this case turna in part on
application of EEOC regulat:ions governing the methods for
demonstrating the validity of a test used to ascreen job applicants.
In the Commission’s view, the district court did not correctly
apply the controlling legal principles and in certain instances its
analysis departed from clear standards articulated in the
Commission’s Uniform Guidelines on Employee Selection Procedures
(UGESP), 29 C.F.R. Pt. 1607.

Although the intent of the legislatively mandated CBEST test
is laudable, in that the legislature sought to improve the quality
of teaching in California and thereby improve the performance of
California students in mastering basic skills, the test'’s validity
must be established in accordance with controlling legal standards
if it is to serve compelling national interests in eradicating race
discrifnination in employment. As the Supreme Court held long ago,

Title VII is intended to remove the headwinds that serve as
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barriers to minority advancement. Griggs v. Duke Power Co., 401
U.S. 424, 432 (1971). A poorly designed test, that unfairly fails

the majofity of nonwhite applicants, flouts the goals of Title VII
but also, and. equally importantly, does nothing to advance the
asserted goals of improving teacher competence. If a test is not
carefully designed to measure skills actually needed for successful
job performance, the test does not fulfill its purpose, no matrter
how well intentioned. Id. The Commigsion believes that in an era
of increased interest in setting national standards in education
and a correlative interest in measures of competency for students
and teachers, it is imperative that courts not lose sight of the
nondiscrimination goals that rémain one of the nation‘s highest
priorities. See, e.9., McKennon v. Naghville Banner Pub, Co., 66
FEP Cases 1192, 1195 (199%) (reiterating importance of national
policies respecting nondiscrimination in the work place). Tests
must be developed that will not unfairly screen out minorities from
teaching jobs, and courts must subject any test that has a
disparate impact to the most rigorous scrutiny to ensure that the
test meets the validation standards established by EEOC guidelines
aﬁd prior judicial decisions. Because the district court in this
case did not adhere to fhat mandate, the Commissioﬁ seeks to offer
its views to this Court.
STATEMENT OF JURISDICTION

The district court had jurisdiction over this Title VI and

Title .VII challenge to administration of a skills test to

applicants for teaching and other pupil-service jobs under 28
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U.S.C. §§ 1331 and 1343, and 42 U.S5.C. § 2000e-5(f) (3). Final
judgment in favor of the defendants was entered on September 23,
1996, and a timely appeal was filed on October 16, 1996. Fed. R.
App. P. 4(a) (1). This Court has jurisdiction over the appeal from
a2 final judgment under 28 U.S.C. § 1291.
STATEMENT OF ISSUES?
1. Whether the State of California and the California Commission
on Teacher Credentialing (CTC), which are not the direct emplovers’
of educators subject to the CBEST, can be sued for the alleged
Title VII violation in this case because the test is an employment
test and their administration of the test discriminatorily
interferes with the plaintiffs’ employment opportunities.
2. Whether the district court'erred in holding that the State had
met its burden of proving  that the CBEST is job related and
consistent with business necessity.
STATEMENT OF THE CASE

a. atu of e Cas

This is an appeal from a final judgment in favor of the
defendants in the plaintiffs’ challenge to the racially
discriminatory effects of a skills test given to applicants for
teaching and. other pupil-related jobs in California’s public
schools. The plaintiffs--the Association of Mexican-American
Educators, the California Association for Asian-Pacific Bilingual

Education, the Oakland Alliance of Black Educators, and eight

! The Commission takes no position on other issues raised
by this appeal.
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individuals--filed a class action suit in 1952, alleging that the
CBEST violates Titles VI and VII of the Civil Rights Act of 1964,
142 U.S.C. §§ 2000d, 2000e. The defendants--the State of California
\and the California Commission on Teacher Credentialing (CTC)--
initially moved for summary judgment, arguing that the CBEST is a
licensing exam, not an employment test, and that the Statre and CTC
canneot be sued under Title VII because they are not the employers
of teachers in the public schools. The district court denied the
defendants’ motion for summary judgment, Association of Mexican-
Amg;;ggQ_Egggggg;g_x;_gg;;;ggglg. 836 F. Supp. 1534 (N.D. Cal.
1993), and conducted a bench trial on the legal challenges to the
test. The court entered final judgﬁent for the defendants on

September 17, 1996, and the plaintiffs timely appealed on October

16, 1996.
b. Factg

In 1980 California enacted legislation requiring that a test
be devéloPed to screen applicants for teaching and other pupil-
related jobs in the public schools, and the requirement that no one
be hired who had not passed the test took effect on February 1,
1983. JId., at 1538-39. The california Basic Educational Skills
Test (CBEST), which measurea s8kills in feadiﬁg, writing and
mathematics, was developed in 1982 by Educational Testing Service
(ETS) under a contract with the State of California. The test is
administered by the California Commission on Teacher Credentialing
{cTC), and is required for all elementary and secondary school

teachers and for ndnteaching positions including administrators,
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school counselorg, librarians, school nurses, clinical and
rehabilitative service personnel and pre-school c¢child center
supervisors. It is a pass-fail test given six times a year and
there is no limit on the number of times a candidate may sit for
the examination. A candidate keeps the best - score on sections
already passed, retaking only the failed portion{(s). The reading
and matl'llematics gsections each centain 10 multiple-choice guescions
while the writing test consists of two essay questions. Although
the district court concluded that the CBEST tests secondary-level,
precollege skills, Op. at 11, the record reflects that the test
actually tests reading and writing skills at college-level and
that only the current (revised) math test is calibrated to a pre-
college skill level. -

The CBEST indisputably has a disparate impact on Latinos,
African Americans, and Asian Americans. The pass rates for the
minority groups are less than 80 percent of the white pass rate.
The pass rates for first time test-takers are as follows: whites--
80%3; Latinos--49.4%; Asian Americans--53%; and African Americans--
37.7%. Although aﬁplicants are permitted to retake the test, and
it is offered six timeé a year, a CTC study showed that among
minority applicants who fail the test once, a significant number do

-not choose to retake it--25% of Latinoce, 41% of Asian Americans,

and 48% of African Americans are discouraged from further pursuit

2 Although the district court stated that the pass rate for
whites 1is 73.4%, that is an apparent error, because both
plaintiffs’ and defendants’ experts agreed that the pass rate was
80%. See Plaintiffs’ opening brief at 8 n.4.

€
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of a career in public education.

The State undertook three validity studies to attempt to show
the CBEST is job related. Iin 1982 Dr. Wheeler and Dr. Elias
performed a validity study for ETS, in 1985 Dr. Watkins did a
practitioﬂers review, and in 1994-95 Dr. _i.'.undq_u_j.'st .did a jc;b
analysis and contenf_validation report. The Wheeler and Elias
study did not involve job analyses but rather consisted of asking
277 teachers, administrarors, and other nonteach;;; to rate the — -
accuracy, fairneas, dnd ¢larity of the test questions, and also to
rate the relevance of the questions to "the job of teaching in
California." Op. at 34. Dr. Watkins asked 234 participants to
judge the relevance of the skiils assessed by the CBEST and the
test items.themselves. Op. at 35. The study performed by Dr.
Lundquist was the first to involve a job analysis, although it was
limited to an analysia of the general job of teacher in California

schools. Participants in the study derived a list of skills and

abilities considered relevant to teaching. This study revealed

that 60 to 80 percent of the skills on the mathematics test were
" not deemed relevant or important by the participants. The math

test was revised to delete some of the irrelevant items and a new

version was given inm 1995.

Passing scores for the CBEST were set by asking panels of
judges to estimate the expected performance level of a hypothetical
vporderline® candidate. The scores originally recommended by the
judges were 23 out of 40 for the reading test, 19 out of 40 for the

math test, and 12 out of 16 for the writing test. The
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superintendent of public education then set the scores at 28 for
the reading test {70% correct), 26 for the math test (5% correct),
and 12 for the writing test. Op. at 56-57. After the _math test

was revised in 1995, ;he passing score was raised from.26 to 29.

With this change in the passing sdore, there wasggg/ghaﬁé&‘tﬁ-thg_\
disparate impact of the test on minority_apﬁiicants.
c. District Court Decision

The plaintiffs--the Association of Mexican-American Educators,

the California Association for Asian-Pacific Bilingual Education,
the Oakland Alliance of Black Educators, and eight individuals--

brought a class action suit against the State of California and the

CTC under Titles VI aud VII of cthe civil Rights Acc ©of 1354,
claiming that they have been discriminated against by the
defendants’ requirément that they pass the CBEST before becoming
public school teachers. The defendants conceded the disparate
impact of the CBEST but claimed that the test passes muster under
Title VII, and a fortiori, under Title VI, because it is job
related and justified by business neceééity. The defendants
introduced evidence of three studies of the “content validity” of
the CBEST, and it was that evidence that waa the central focus of
the district court’s analysis.

In analyzing the claim that the CBEST has a disparate impact
on various minority .groups, the court first considered the
appropriate burden of proof, and decided to apply the standards set
out in the Civil Rights Act of 1991, concluding that to do so would

not constitute an impermissible retroactive application of the
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amendment . Op. at 14-19. Under that standard, the plaintiffs
first had to show a significant adverse impact, and the court found
that they met that burden by showing that the selection rate for
each minority group was less than 80% of that for white candidates..
Op. at 19-28. In light of the proof—oflaiéﬁaraéé impact, the
defendanta had to prove that the CBEST is "job-related?” -- meaning
that "it actually measures skilla, knowledge, or ability redquired

for successful performance of - the job." Op. at 28— (quoting

a v. Cit L, 1 . 686 F.2d 1267, 1271 (Sth Cir.

1981)). - — o
To show the validity of a test, the employer must specify the

trait or characteristic the test measures, determine that the trait

~—

or characteristic is an important element of work behavior; and
then demonstrate that the test is "predictive of or significantly
correlated® with the element of work behavior identified. Op. at
29 (guoting Craig v. Countv of Los Angeles, 626 F.2d 659, 662 (9th
Cir. 1980), gext. denied, 450 U.S. 919 (1981)). The court
concluded that California met this standard by showing "that basic
skills in reading, writing, and mathematics are important elements
in the jobs for which the CBEST is required and that the CBEST
actually measures such basic skills." Op. at 29.

Specifically, the court analyzed three content wvalidity
studies conducted by the State: (1) the 1982 Wheeler and Elias
study conducted by the Educational Téating Service (ETS); (2} the
1985 practitioners’ review conducted by Dr. Richard Watkins; and

(3) the job analysis and content validity studies conducted in
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response to this litigation by Dr. Kathleen Lundquist. The Wheeler

and Elias study demonstrated that test items were judged to be
relevant by a majority of teachers, admimistrators and nonteachers

who were asked to review the math and reading test guestions. Op.

at 33-34. The Watkins review showed that the mafﬁthir’Ef’r
participants rated the CBEST sgkills as éi&hen~féfy or moderately
.relevant, and also judged the test items themselves to be very or —0'
moderately relevant. Op. at 35-36. )

The most comprehensive study was the 1994 Lundguist validity
study, which consisted of a job analysiszs survey and a content
vélidation study. Op. at 36-46. Basically these studiéé I;;Slﬁedan_ﬁw
surveying teachers and adminisﬁrators to identify skills and job
activities viewed by practitioners as important to their jobs; the
survey results produced a list of 37 reading skills, 25 writing
skills, and 10 math skills. Op. at 39. Further investigation led
to the addition of 9 math skills considered to be important job
skills. Op. at 43. Lundquist then formulated new test
specifications for.all three parta of the test and the CBEST,
particularly the math portion, was revised in accordance with the
new specifications in 1995. _

The court addressea and rejected a number of the plaintiffs’
criticisms of the validation studies. Firse, the court justified
the retention of math skills that were rejected after the job
analysis study, holding that it is "beyond doubt that the skills

that were restored to the CBEST as a result of the content validity

study have a ‘manifest relationship’ to thg jobs for which the

10
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CBEST is required." Op. at 47. Second, the court defended the

State’'s decision to include skills ranked at 1.5 on the importance

scale, rather than 2.0 as plaintiffs 'contended would be

appropriate, stating tﬁat the decision reflects a "manifestly

reasonable® professional judgment. Op. at 46-47 n.35. Third, the

court held there was no need to do a separate job analysis-for cach-
different type of job covered by the CBEST, statiﬁg that_thé-"very

nature of the CBEST makes evident its applicability to nomteachers

who work with children in the public schools.® Op. at 48. Fourth,

the court held that the fact that the job analysis was déme after
the test had been developed did not undermine the weight of that

evidence of content wvalidity, néting that the studies done in 1982

and 1985 had also provided evidence of the relationship between the

CBEST skills and the job of teaching. Op. at 49-50.

The court then turned to the validity of the passing scorxes
established for each of the tesgta. Op. at 52-66. In the court’s
view, the passing scoreas reflected the exercise of sound
professional judgment, and "if anything, the passing scores should
have been raised rather than lowered, " particularly because many of
the skills on the CBEST were judged to be crucial te the job of
teaching and "an examinee would need to get such items correct to
be considered minimally qualified.” Op. at 64.

Finally, the court found that the plaintiffs failed to meet
their burden of showing the existence of an alternative to the
CBEST that would have a less adverse impact on the members of the

plaintiff class. Op. at 66-71.

11
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STANDARD OF REVIEW
This Court reviews the mixed questions of law and fact
presented by this appeal de novo. United States v. McConney, 728
F.2d 1195, 1202 (Sth Cir. 1984) (en banc}.
ARGUMENT
I. THE DISTRICT COURT PROPERLY HELD THAT THE CBEST IS AN -
EMPLOYMENT TEST SUBJECT TQ TITLE VII AND THAT THB-STATE
AND CTC ARE SUBJECT TO SUIT AS TITLE VII EMPLOYERS EVEN

THOUGH THEY DO NOT DIRBCTLY EMPLOY PUBLIC SCHOOL
TEACHERS.

The CBEST is an employment test that must be shgwpﬁgg_ég;yalid

under the UGESP standards. The CBEST is not a 1ice;;IE§"“‘"“““
examination comparable to the examinations required for practice as
a deoctor, dentist, nurse, 1awyér or accountant. See Haddock wv.
Board of Dental Examiners, 777 F.2d4 462, 464 (9th Cir. 1985). The
CBEST is ' an employment test because passing the test is a
prerequisite for employment in California‘’s public schoola, but not
.for teaching jobs in private schools. Thus, passing the test does
not give the examinee a license needed to teach, but rather is a
prerequisite to employment in a subset of schools in California.
That is the conclusion the district court reached in ruling on this
question, and that conclusion should be upheld by this Court.
ﬂgEL22n;Amg;iQQB_EQBQQSQIE_E;_QQLLQQLBQQ, 62 Fair Empl. Prac. Cas.
(BNA) 1390; 1401-02 (N.D. Cal. 1593).

The State of California and the CTC can be sued under Title
VII even though they are not the direct employers of the State’s

public school teachers because the State and the CTC, in

administering the CBEST, interfere with plaintiffs’ employment

12
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relationship with local school boards. Where a state heavily
requlates and controls access to teaching jobs it stands in the
shoes of the employer for purposes of Title VII challenges to its

hiring practices. See Gomez v. Alexian Bros. Hosp., 698 F.2d 1019,
1021 (9th Cir. 1983); Sibley Memorial Hospital v. Wilson, 488 F.2d
1338 (B.C. 1973); See also Carparts Distribution Center v,
Automotive Wholesaler's Ass’n, 37 F.3d 12 (1 Cir. 1994) (court held
that a trade association that provides health insurance to mémbers'
employees stands in the shoea of the employer and is aggqg?{F to
suit under the ADA for discrimination on the bagis of disability iﬁ““—'
the provision of benefits). Here, the district court properly
cnneluded that under Sibley nnd‘ggmgg the defendants cannotbt cscape
liability solely because they are not plaintiffs’ employers,
because even though passage of CBEST does not guarantee a job, in
that applicants who pass the test must still be hired by a local
district, “péssing the test is the gine qua non of employment in
California‘’s public schools.” Mexican-American Educatorsg, 62 FEP
Cas., At 1403. |

IXI. THE DISTRICT COURT ERRED IN HOLDING THAT THE STATRE

HAD MET ITS BURDEN OF PROVING THE BUSINESS NECESSITY AND

JOB RELATEDNESS OF THE CBEST.

Title VII' prohibits employment practices with a disparate
impact wﬁen the employer cannot prove that the challenged practice
"is job related for the position in gquestion and consistent with
business necessity." 42 U.S.C. § 2000e-2(k)(1)(h)(i); This Court
has held that the use of a test with a disparate impact on racial

minorities violates Title VII unless the employer can show that the

13
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test has "’'a manifest relationship to the employment in question.’*

Clady v, County of Los Angeles, 770 F.2d 1421, 1427 ({(9th Cir.
1985) {(quoting Griqgs v, Duke Power Co,, 401 U.S. 424, 432 (1971)),
c . denjed, 475 U.S. 1109 (1986). Thus, once the plaintiffs

proved the disparate impact of the CBEST, the State was required to
demonstrate that the test is job related and consistent with
business necessity. At this point there is no dispute that the
burden of proof was on the State.? Although the district court
stated the correct burden, it did not hold the State to these
stringent proof requirements.

In the realm of employmeht tests, the disparate impact
defendant must prove the validity of the test--i.e. must prove a
manifest relationship between the test and what it is intended to

measure. ite ork, 21 FEP Cases, 1286, 1317

3 The district court properly applied the stanqard
articulated in the Civil Rights Act of 1991, which amended Title
VII to restore the proof allocation scheme applied in disparate
impact cases prior to th& Supreme Courc’ decision "in Wards Cove
Packing Co. v. Atonio, 490 U.S. 642 (1989). Op. at 14-19. See 42
U.S.C. § 1981 note (setting out purposes of Civil Rights Act of
1991: "to codify the concepts of ’'business necessity’ and. ‘job
related’ enunciated by the Supreme Court in Griggs v. Duke Powex
'Co,., 401 U.S. 424 (1971), and in the other Supreme Court decisions
prior to Ward ve cki Co nio, 490 U.S. 642 (1989)"}).
The State has waived any argument that application of the Civil
Rights Act standards and burdens constitutes an impermissible
retroactive application of the provision within the rationale of

d usl Fi ds,, 114 S. Ct. 1483 (1994). See Maryland
Cag. Co.v. Knight, 96 F.3d 1284, 1291 (9th Cir. 1996) (failure to
press point on appeal, even if point is ment}oned in bFief,.and to
advance substantive argument and authority forfeits issue);
Martinez-Serrano v. INS, 94 F.3d 1256 (Sth Cir. 1996} (alien.yaived
challenge to Board of Immigration Appeals’ den%al of motion to
reopen and reconsider where he failed to address issue in argument
section of his appellate brief); Fed. R. App. P. 28(a)(6) & 28 (b)
(appellee’s brief must contain an argument gsection conforming to
requirements for appellant's brief).

14



JUI\!_BU_S‘ rRL 14001 ECUb, beneitHe veundln o d PHA Nwe dul VIY HaGd 1ok

(N.D.N.Y. 1979). Proof of validity proceeds from evidence of a
thorough job analysis to a "demohstration that the test accurately
and fairly measures the knowledge, skills, and abilities needed for
successful performance of the job.®" United States v. County of
Fairfax., A29 F.24 9832, 943 (4th Cir. 1960)}. Aa this Cuurt has
held, "discriminatory tests are impermissible unless shown, by
professiocnally accepted methbds, to be predictive of or
gsignificantly correlated with important elements of work behavior
that comprise or are relevant to the job or jobs for which
candidates are being evaluated. " Contreras v. City of Log Angeles,
656 F.2d 1267, 1271 (9th Cir. 1981) (citing Albemarle Paper Co. V.
Moody, 422 U.S. 405 (1975)).

In Craig v. County of Los Angaeleg, 626 F.2d 659, 662 (9th Cir.
1980}, this Court established a three step procedure for validation
of tests: the employer must Ffirst specify the trait or
characteristic which the selection device is being used to identify
or measure. The employer must then determine that the particular
trait or characteristic is an important element 6f work beﬁavior.
Finally, the employer must demonstrate "by profeésionally
acceptable methods” that the selection device is "predictive of or
significantly correlated"” with the element. of work behavior
identified in the second step. Id. (quoting Moady. 422 U.S. at
431). The Court also emphasized that besides being professionally
acceptable, a validation study must demonstrate a gignificant
relation between the challenged selection device or criteria and

the important elements of the job, not merely some "rational basis”

is
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for the challenged practice. Craig, 626 F.2d at 664 (citing
Washington v. Davig, 420 U.S. 229, 247 (1976)}; gee alsg Castyo v.
Beecher, 459 F.2d 725, 732 (1st Cir. 1972) ("employers may not .

rely on any reascnable version of the facts, but must come
forward with convincing facts establishing a fit between the
qualification and the job%).

In this case, the State elected to prove the validity of the
CBEST through evidence of its content validity, but that evidence
was deficient in several crucial respects. Content validity, as
the distr;ct court explained, refers to the extent to which
questions on a test are representative of a “defined universe or
domain of content, in this caéé, the basic reading, writing, and
mathematics skills relevant to the job of teaching.” Op. at 30.
Other courts have described content validity as established "when
the content of the test closely approximates the taska to be
performed on the job by the applicant.™ Douglas v. Hampton, 512
F.2d 976, 984 (D.C. Cir. 1975).*

4 Some courts have held that the best method of establishing
job relatedness 1is by demonstrating criterion relqted ~or
"predictive wvalidity." PBridgeport Guardians, Inc. v, Bridgeporxt
Civil Serv. Comm’n, 482 F.2d 1333, 1337-38 (24 Cir. 1973), cert,

denied, 421 U.S. 991 (1975S); Douglas v. Hampton, S12 F.2d at 985 n.
66 {collecting cases). It is important to note that while there are

three generally recognized methods of validating a test --
criterion related, content, and construct -~- id.; 29 C.F.R. §
1607.5(A), these methods "are really inseparable aspects of
validity, not discrete types of validity." APA Revised Principles
for the Validation and Use of Personnel Selection Procedures at 2-
3. Validity is a unitary concept that may be established in
several ways. The district court expressed the view that "[tlhe
CBEST . . . does not purport, and was not designed, to predict a
teacher candidate’s performance on the job." Op. at 31. While
predictive validity may not be required as the particular
validation method in all cases, the district court’s observation

16
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In attempting to prove content validity the State deviated
from standard legal and professional guidelines for test
validation, but the district court nevertheless upheld the test as
job related and consistent with business necessity. 1In so doing
the court made a number of legal errors in its analysis of the
content validity evidence in this case. The court did not hold the
State to its burden of proving: that the test is job related for
all the jobs in question;\ that the test measures critical or
important skills and knowledg%}>that the items on the test actually
measure the skills and knowledge identified as critical or

important; and that the passing score on the writing test was

~derived by professiocnally acceptable methods. Thus, the district

court erred in holding that the State had met its burden of proving
that the CBEST is job related and consistent with business
necessity.

A, = i n of showin th
CBEST is job related for all the jobg at issue.

The language of the disparate impact section of Title VII

requires that an employer demonstrate that a challenged practice is

job related for the position in question. 42 U.S.C. § 2000e-
2 (k) (1) (A) (1) . See Albemarle Paper Co. v, Moody, 422 U.S. 405, 432

(1975) (where s#me teats used within two job groupings and no

begs the question of whether the skills purportedly measured by the
CBEST are skills significantly correlated with successful
performance as a teacher. If there is no correlation between
successful performance on the test and on the job, it is difficult
to see why this test is used to screen applicants for employment as
teachers. The court’s observation is tantamount to a finding that
the test is not job-related for the positions in question.

17
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analysis has been made of the particular skills or attributes of
each job, the test is not validated for jobs other than those which
were part of the wvalidation study); 29 C.F.R. § 1607.14(A) ("Any
validity study should be based upon a review of information about
the job for which the selection procedure is to be used.").%

In this case, the State never conducted a job analysis of each
of the nonteaching jobs for which passage of - the CBEST igs a
requirxement. The job analysis studies that were done did not even
purport to analyze joba of school nurses, librarians, counselors,
or administrators. Dr. Wheeler stated that the ratingas of the
importance of skills tested were geared to the genexric *job of
teaching in California" and tﬁat respondents were not asked to
consider the relevance of the test to nonteaching jobs. T. 379:3-
380:12. Similarly, Dr. Watkins’ practitioners’ review merely asked
respondents to judge the relevance of the test questions to an
"applicant for initial certifica;ion.“ Exh. 118 at §5, 58. Dr.
Lundquist did not perform a literature review of job descriptions
or analyses for nonteaching jobs nor did she do job analyses for
the nonteaching Jjobs. Exh. 1541. She simply asked a group of
nonteachers to rate the sgkills of the genefic teacher job.

The district court responded to this criticism of the State’s

methodology by simply concluding that the CBEST has been adecquately

 This Court has held that the EEOC Guidelines "defining
minimum standards for-professionally-acceptable-valldation.studlesf
are "not mandatory but they are ‘entitled to great deference,
Griggs_v. Duke Pow ©., 401 U.S. at 434, and an employer who
disregards them must articulate some cogent reason for doing so and
generally bears a heavier than usual burden of proving job
relatedness." Contreras, 656 F.2d at 1281.

i8
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validated with respect to nonteaching jobs because “[tlhe very
nature of the CBEST makes evident its applicability to nonteachers
who work with children in the public schools.® Id. at 48. 1In the
court’s view, the test measures basic skills that “one would expect
of an administrator or school librarian just as much as one would
expect them of a ciéégroom teagpgx,' -I4. at'48;49.

The court'’'s common sense belief that reading, Ezigigg arid math

skills are "obviously" relevant to all jobs that involve contact

with students does not meet the requirements of content validation

without evidence of the actual job duties and skills of the. other.

jobs. At a certain level of abstraction the court’s observation
cannot be challenged--of course all school peraonnel should have a
mastery of general reading, writing, and wmath skills. But the law
requires that the specific skills to be tested within those general
content domains be validated in. terms of the particular jobs at
issue. The court said that it relied on evidence that *nonteachers
generally rated the items on the CBEST to be as relevant to their
jobs as did teachers." Op. at 49. The evidence to which the court
referred, that administrators and other nonteachers were asked in
the Wheeler and Elias study to rate the relevance of teat items, is
not evidence of the job skills required for their jobs, because
they were asked about the relevance of the test items to teaching
jobs. T. 104:22-105:25, 379:10-38:12. Dr. Watkins’ study too only
asked nonteacheras to rate the relevance'of CBEST questions to an
vapplicant for initial certification® rather than to their own

jobs. Exh. 118 at 55, 58. Thus, the State never made an effort to

19
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ascertain the specific skills critical to successful performance of
the nonteacher jobs and the CBEST cannot be said to have any

validity as a screen for applicants for those positions.

w&¢y1 B. The State_d}d;go; meet 1ts burden of pgoving that the

CBEST tests critical job gkills.
- — e T

Ebry The UGESP-standards reguire’ that whén an emplqyment test is
4 I

U

K
e’

}) designed to measure fewer than all of the’ job skills required fOI.
0, successful performance, the selected Skllls for testlng mustmbe the ~~—~~_

UZ\SV: most critical skills, father than just important skills. 29 C.F.R.
§ 1607.14C(2) (J;S}E*behaviééY;) selected for measurement should
be critical work behavior(s) and/or important work behavioris)
constituting most of the job"); 29 C.F.R. § 1607.14(C) (8} {"A
selection procedure which is supported on the basis of content
validity may be used for a job if it represents a critical work
behavior (i.e., a behavior which is necessary for performance of
the job) or work behaviors which constitute most of the important
parts of the job.") (emphasis added). The State concedes that the
CBEST was not designed to test the entire universe of teaching
skills, but rather just the necessary reading, writing and
mathematics skills. State’s Brief at 32 n.24. The clear mandate
of the UGESP standards in such a case is that the test must measure
the critical skills within the general domains of reading, writing,
and mathematics. The CBEST test specifications identified 37
reading skills, 25 writing skills, and 19 math skills as critical
or important to the "generic" teaching job analyzed in the job
analysis. The district court accepted an expert’s assessment of
skills as important that was based on an impermissibly low

20
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standard. Dr. Lundquist surveyed educators and asked them to rate
the importance of the skills she had identified. Her importance
scale rated skills as “"minor” which had a value of 1, “important,” o
which had a value of 2, or “critical,” which had a value of 3:’%§ﬁ§fﬁﬂ
retained skills which had a mean or average impostéﬁéé rating of

1.5. 1In her scale, 1.5 corresponds to ;ﬁe mid-point between minor

and important. Had a retention criteria of 2. been:used, ~only 6 of ——
the 10 math skills, 28 of the 37 reading skills, and é;-of the 27
writing skills would have been retained based on the job analysis
data.

The court held that Dr. Lundquist’s 1.5 mean importance rating
decision 1rule was a “maﬁifestly reasonable professional
judgment[1.” Op. at 47 n. 35. The applicable standard is not
whether the expert’s judgment was reasonable, but rather whether
the evidence demonstrates that the CBEST is manifestly job related.
Lundquist included skills with an average rating of 1.5 on a 3
point scale. That numerical value represents a rating half way

between minor and important which is, of course, not at a level

that can be called critical.

C. h at id no eet its bur f proving that th
items on the C T actual eagure th killg identifi

h'e d/ by the iob analysis.

é%ks, Even assuming that the skills tested on the CBEST are critical

-{@7 to all of the jobs for which the test screena applicants, the
State’s validation evidence is fatally flawed because it does not
demonstrate that the test questions actually measure the skills

identified by the job analysis done in @ The court’s decision

21
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does not address the question Sf—item validity i any detail as a

separate requirement of proving content validity, but it is clear
that item validity is an essential component of demonstrating

content validity. 29 C.F.R. §§ 1607.14C(4)(*[flor any .[test]

——

measuring a . . . skill, or ability the user should Bhow that . .
. the [test] measures and is a representative sample of that . . .
skill oxr ability")}; 1607.15C(5); Contreras, 63’6“?726\—3%\12&

{(content validation procedure approved where defendants had exi:érts
review questions and decide if they tested one of the critical
elements identified by the job analysis); Craigq, 626 F.2d at 664
(final step in validation is to demonstrate that the test items are
predictive of or correlated u;ith the work skills the test is
intended to measure). In Contrerag, this Court found the
challenged test toc be valid because the defendant’s job experts
compiled a list of critical elements and then in the examination
review phase the defendant used a new group of job experts who
"individually reviewed each question and decided if it tested one
of the critical elements identified in the first phase. Only if
five of the seven job experts agreed that a question tested a
critical element was the question considered job related." 656
F.2d4 at 1282, |

This Court has recognized that "[m]ethodological defects
clearly may reduce the probative value of a validation study.®
Contreras, 656 F.2d at 1283 (citing Craig, 626 F.2d at 664). The
teaching of Craig and Contreras is that there must be independent

confirmation by content experts that the items measure what the

22
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test specifications call for. Without this essential step a test
cannot be said to be content valid.® The State argﬁes that because
STS staff matched the test items to the test specifications, they
presented sufficient evidence of the irem validity. See State’s
Brief at 39. This argument‘ignores the fact that ETS drew up the —
test specifications without benefit of- a job analysiEF*EEQ;
identified critical and important job skills, and thus the match

between test specifications and 4tems .is irrelevant. The

- t— e

who conducted the first job analysis study and then ravised the
test specificatiens accordingly, never did an item validation
study. See Exh. 1541, 1543; T; 1480:25-1482:17; 1146:21-1152:13.
Thus, even assuming that the identified math, reading and writing
skills are job related and cbnsistent with business necesgsity for
all the jobs, the test still does not pass muster under Title VII
standards because the questions on the test have not been shown to

measure those skills. Since the test was not properly validated,

the State failed to meet its burden.

¢ The court discusses the Wheeler and Elias study results in
which participants conducted “an item content review of the items
on the reading and math subtests.” Op. at 33. The judges, who
were largely incumbent teachers, were asked “to rate the accuracy,
fairness, and clarity of each test item and the relevance of each
item to the job of teaching in California.” Id. at 33-34. These
relevance ratings are not adequate evidence of the item validity of
the test because item validity is shown by demonstrating that a
test question actually measures a skill defined as important, not
that the question is relevant to job skills. Item validity is a
psychometric evaluation that should be assessed by content experts,
not job incumbents. Although at trial the State offered two
examples of questions its witness explained were correlated with
specific job skills, see brief at , the State never conducted
an item validation study for all the items on the test.

23
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D. TIhe State did not geet its burden of proving that the

gutoff score for the writing test is job related and

consistent with buginesg necessity.

The UGESP standards require that a coutoff score T"should
normally be set s0 as to be reasonable and consistent with normal
expectations of acceptable profidiency within the work force."” 25 .
C.F.R. § 1607.5(H). The Second Circuit endorsed that requiré;;nt,
observing that, "No matter how valid the exam, it is the cutof?
score that ultimately determines whether a pezqeg_giggffmsf;fiéls.
A cutoff score unrelated to job performance may well lead to the
rejection of applicants who were fully capable of performing the
job. When a cutoff score unrelated to job performance produces
disparate racial results, Title.VII is vioclated." Guardians Ass’'n

New York Poli D 't.v Civil . Comm‘n, 630 F.2d

79, 105 (24 Cir. 1980), (citing A lation inst Discrimipatio

in Employment v, City of Bridgeport, 594 £.2d 306, 312-13 (2d Cir.
19979); Bridgeport Guardiang, Ing, v. Bridgeport Ciwvil Service

Comm‘n, 482 F.2d 1333, 1338 (24 Cir. 1973)), cext. denieqd, 452 U.S.
940 (1981). Consequently, there should be an independent basis for
choosing the cutoff, using for example, "a professional estimate of
the requisite ability levels." GQuardians Ass’‘np, 630 F.2d at 105.
The Seventh Circuit held that a cutoff score was acceptable where
it was based on a testing expert’s estimates of minimal ability
levels needed and had further been set to maximize the number of
minorities who would proceed to the interview stage. espie v

Wisconsin, 771 F.2d 1035, 1045 (7th Cir. 1985), cert. denied, 474
U.S. 1083 (1986). This Court has noted that the EEQOC guidelines do

24
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not require separate validation of passing scores, but that they do
require that the cutoff be reasonable and consistent with normal
expectations of proficiency. Craig, 626 F.2d at 624. Clearly, as
the Second Circuit held, “when an exam produces disparate racial
results, a cutoff score requires adequate justification.and cannot
be used at a point where its unreliability has such an extensive
impact as occurred in this case." Guardiang -Ass‘n, 630 F.2& at
106, In this case too, the iwpact of the passing- score—is- so f
substantial that this Court must carefully scrutinize the method
used to select the passing score.

The method of deriving the passing écore for the writing test_
in this case did not comport with professional standards, and thus
was not justified within the meaning of Guardians Ass'n. A cutoff
score must relate to successful job performance to be valid. - Id.
at 10S5. Plaintiffs presented evidence of the professionally
acceptable methods of setting cutoff scores. Exh. 211 (ETS list of
professionally acceptable methodologies). Under those methods of
determining the borderline performance standard, the expert
assessment of scores on the writing test demonstrates that 9 (or 10
at the most) should be the passing score. See Exh. 120 at 20,
Table 20. That is the score that represents the borderline between
"writes well enough to teach” and "does not write well enough to
teach.® The "not certain" category on the table represents scores
foi borderline test takers and their mean score is 9. Id. Despite
this clear evidence of the appropriate cutoff score, the group who

rated the essays discussed the scoring and arbitrarily decided that
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it would be better to recommend that 12 be the cutoff séore. Such
a "mathod" of egtablishing the passing score is not countenanced by
professional standards in effect at the time of the decision. The
effect of the arbitrary raising of the score, as pointed ocut by the
Guardiang Asg’'n court, is té Preclude people viewed by professicnal
measures as fully competent from obtaining joba. The district
court committed legal efror in accepting the State’s evidence as
establishing a job related passing score, and this error is faral
to the State’s claim that the CBEST is job related and consistent

with business necessity.
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CONCLUSION
‘The district court departed from controlling.legal standards
in finding that the State had carried its burden of Proving the
CBEST is job related and consistent with business necesaity.
Accordingly this Court should reverse the judgment for the sState
and remand for further proceedings on the appropriate relief.
Respectfully submitted,
C. GREGORY STEWART
General Counsel
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Deputy General Counsel
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MEMORANDUM

TO: Charles F.C. Ruff
Counsel to the President

THROUGH: Seth P. Waxman Q{V‘//

Acting Deputy Attorney General ;
FROM: David W. Ogde - ‘\i:).

Associate Deput ttorney General

SUBJECT: Association of Mexican-American Educators v. California
(CBEST)

PURPOSE: To provide background concerning a dispute’ between the
Department of Education and the Equal Employment
Opportunity Commission regarding amicus participation
in Association of Mexican-American Educators v.
California.

TIMETABLE: Briefing in the Ninth Circuit is already complete;
although to the best of our knowledge no argument
date has yet been set. Because the government ‘s
brief is already untimely, any brief should be
filed as quickly as possible. '

I. Introduction

This memo provides background on a dispute between the
Department of Education and the Equal Employment Opportunity
Commission regarding Association of Mexican-American Educators v.
California, a case currently pending in the Court of Appeals for
the Ninth Circuit. Education and the EEOQOC disagree whether the
Government should participate as amicus in this case, and, if so,
on which side.

IT. Case Background

This case involves a Title VII challenge to the California
Basic Educational Skills Test (CBEST), a test that is given to
applicants for public school teaching positions in California. A
passing score on the CBEST is required in California for all
public elementary school teachers, many public secondary school



teachers, and numerous non-teaching positions in the public
school system, including administrators and librarians.

The CBEST contains a reading section and a mathematics
section, each of which consists of 40 multiple-choice questions,
and a writing section consisting of two essay questions. The
test is administered six times a year, and there is no limit on
the number of times an applicant can take the test. Moreover, a
candidate keeps his or her best score on any given section, and
need only retake the failed sections.

Plaintiffs are a number of associations of educators, as
well as several individuals. Plaintiffs filed suit against the
State of California challenging the CBEST under a disparate
impact theory. Plaintiffs noted that first-time white applicants
pass the test at a rate of roughly 80%, while African-American
(37%), Latinds (47%), and Asians {60%) have much lower first-time
pass rates. The District Court acknowledged the disparate
impact, but found no Title VII violation because the Court found
that the CBEST was "job-related" and justified by business
necessity. More precisely, the District Court found that
defendants "have shown that basic skills in reading, writing, and
mathematics are important elements in the jobs for which the
CBEST is required and that the CBEST actually measures such basic
skills."

Plaintiffs appealed to the Court of Appeals for the Ninth
Circuit. Briefing by the parties is now complete. As far as we
know, no argument date has yet been set.

This case has been the subject of discussion within the
Department at least once before. In November 1994, then-
Assistant Attorney General Deval L. Patrick authorized the filing
of a complaint against California over the CBEST. Following an
objection from the Department of Education, then-Associate
Attorney General Schmidt persuaded AAG Patrick and the Civil
Rights Division not to file the complaint.

III. Background on_Standardized Tests and Title VII

Standardized tests are used extensively in the employment
setting by both public and private employees. Such tests often
have a severe adverse impact upon minorities and frequently fail
to predict job performance, and thus the issue of the validity of
such standardized tests is a common one in Title VIT litigation.
Indeed, a substantial portion of the work of the Employment
Litigation Section of the Civil Rights Division involves
challenges to standardized tests for public employment,
particularly in the area of public safety (police and fire
departments). In addition, over the past few years, the Division
has worked with state and local governments to develop new tests-
-principally in the area of law enforcement--that are job-related
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and minimize adverse impact upon minorities to the extent
practicable.

In the 1970s, the Civil Rights Division challenged teacher
certification examinations in North and South Carolina. The
Department was unsuccessful in the South Carolina case (see
United States v. South Carolina, 455 F. Supp. 1094 (D.S.C. 1977),
summarily aff’'d, 434 U.S. 1026 (1978)), and the North Carolina
case was settled by a consent decree in which the Department
agreed to dismiss its complaint in return for the State’s
agreement to reevaluate its use of the test. The Department did
not attempt to challenge any other standardized tests for
teachers until the Civil Rights Division considered in 1994
filing a complaint challenging CBEST (described above) .

Although the vast majority of states use similar teacher
certification tests (which are typically developed by the
Educational Testing Service), CBEST is the only pending case we
know of challenging such tests as discriminatory under Title VII.
We have been informed, however, that the Department of
Education’s Office for Civil Rights (OCR) has recently received a
complaint challenging standards for admission to graduate schools
in California, which among other things challenges reliance on
the Law School Aptitude Test (LSAT) as racially discriminatory.
OCR is currently investigating this complaint.

IV. _Position of the Agencies on CBEST

As the attached position papers indicate, the EEOC wishes to
file an amicus brief in the Ninth Circuit on behalf of the
plaintiffs. The EEOC would argue primarily that the District
Court erred in holding that the State had met its burden of
proving "the job-relatedness" of the CBEST. More specifically,
the EEOC would argue that the State failed to prove that (1) the
CBEST is job related for each of the jobs in gquestion, (2) the
CBEST actually measures "critical job skills," and (3) the cutoff
score for the writing test is job related and consistent with
business necessity.

The Department of Education continues strenuously to oppose
participation, and it argues that if the federal government were
Lo participate, it should do so on behalf of California. As
described in more detail in the attached letter, Education notes
that "[tlhe Administration strongly advocates that schools set
high standards for student performance," and notes that students
are "often short-changed by . . . less qualified teachers."
Education believes that "a government challenge to the CBEST
would undermine Administration policy and have a far-reaching
chilling effect on local and state efforts to set high standards
for student performance and to test to ensure that these
standards are being met.™
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General Counsel

MEMORANDUM ACTION

TO: GILBERT F. CASELLAS
Chairman

PAUL M. IGASAKI
Vice Chairman

PAUL STEVEN MILLER
Commissioner

REGINAILD JONES
Commissioner ;%iizIUdnjL
FROM: C. GREGORY STEWART c g ) 4

General Counsel

SUBJECT: Recommendaticn to Participate as Amicus Curiae in
Maxi = rican Edugcators v. California, Nos. 96-17131,
96-17133 {(Sth Cir.) '

INTRODUCTION.

This case challenges the disparate impact on Latinos, African
Americang, and Asian Americans of a skills test (CBEST) given by
California since 1982 to all applicants for teaching and other
pupil-service jobs in the public achools. Tha district court held
that the test has a disparate impact but that the state had
demonatrated that it is job related and consistent with business
necessity within the meaning ¢f the Civil Rights Act of 1991, and
therefore may be used despite its effect of screening out
substantially more minority applicants than white applicants for
the at issue joba,

This case is significant both because of the-legal issues it
raises and-its policy implications. Ia our view the district ccurt
did not correctly apply the controlling legal principles and in
certain instances its analysis departed from clear standards
articulated in the Commissicon’s Uniform Guidelines on Employee
Selection Procedures (UGESP), 29 C.F.R. Pt. 1607. The possibility
of obtaining reversal on appeal, however, may be undermined by the
political popularity of the CBEST as a lagislatively mandated
effort to improve the quality of teaching in California and thereby
improve the performance of California students on basic skills
tests. This administration’s well publicized commitment to
improving student performance by mandating national testing
standards may make it more difficult to put the appropriate spin on
the issues in this case involving competency standards for



teachers. However, we think that in an era of increased reliance
on natiocnal standards in education and interest in measures of
competency for students and teachers, it is critical that the
Commission vigorously argue that tests must be devised that do not
unfairly screen out minorities from teaching jobs.

The Commisasion considered intervention in this case before it
was initcially filed. Despite recommendations to intervene from the
Los Angeles-District Office and the Qffice of General Counsel, the
Commission decided to forward the case to the Department of Justice
without a recommendation to intervene. The government did not
intervene. Participation as amicus in the Ninth Circuit does not
require approval by the Department of Justice, but we have apprised
DOJ of our recommendation to participate as amicus.

The plaintiffs filed their opening brief on March 7, 1997. The
Commission should file its brief as soon as possible.

ISSUES

1. Whether the CBEST is an employment test that must bhe ghown to
be valid under the UGESP standards or rather a licensing exam not
subject. to Ticle VII. '

2. Whether the State of California and the California Commission
on Teachey Credentialing (CTC) can be sued for the alleged Title
VII wviolation in this case, in that they are not the teachers’
direct employers.

3. Whether the district court errsd in helding that the State had
sufficiently demonstrated the validity of the test.

a. Did the court improperly apply the standard of the Civil
Rights Act in that the State made no effort to demonstrate that the
skills tested are critical or even relevant to each of the jobs for
which the test is administersd?

b. Did the court err in accepting the State’s validation
studies because the State did not demonstrats that ;hg job skills
measured by the test are critical for all teaching jobs?

c. Did the court err in failing to require that the State
demonstrate item validity for each question on the test, i.e., that
the items actually measure the skills identified, which is an
essential component of demonstrating content validity?

d. Did the court err in accepting the State’s justification
for arbitrarily raising the passing scores in a manner inconsistent
with accepted professional standards, and therafore not shown to be
job related and consistent with business necessity?

-y



BACKGROUND®

The CBEST, given by the cCalifornia Commission on Teacher
Credentialing (CTC), purpertedly measures very basic skills in
reading, writing and mathematics. It is a pasa-fail test given six
times a year and there is no limit on the number of times a
candidate may sit for the examination. A candidate keeps the best
score on sections already passed, retaking only the failed
portion(s) .. The reading and mathematics sections each contain 490
multiple-choice questions while the writing test consists of two
essay questions. A passing score is required for all elementary
and secondary teachers. and for a number of nonteaching positions,
including administrators, school counselocrs or *pupil personnel
services® positions, librarians and school nurses. According to
the court, the CBEST tests gsecondary-level, precollege skills. Op.
at 11,

The CBEST indisputably has a disparate impact on Latinos,
African Americans, and Asian Americans, The plaintiffs--the
Association of Mexican-American Educators, the California
Association for Asian-Pacific Bilingual Education, the Oakland
Alliance of Black Educators, and eight i{ndividuals--brought a class
action against the State of California and the CTC under Titles VI
and VII of the Civil Rights Act of 1964, claiming that they have
been discriminated against by the defendants’ requirement that they
pass the CBEST before becoming public school teachers. The pass
rates for the minority groups are less than 80 percent of the white
pass rate. The pass rates for first time test-takers are as
follows: whites--73.4%; Latinos--49.4%; Asian Americansa--53%; and
African Americans--37.7%. The defendants concede the disparate
impact of the CBEST but claim that the test passes muster under
Title VII, and a fortiori, under Title VI, bacause it 1is job
related and justified by business necessity. The defendants
introduced evidence of three studies of the “content validity” of
the CBEST, and it was that evidence that was the central focus of
the district court’s analysis.

Cistrict rec Decisie

In analyzing the claim that the test has a disgarate impact on
various minority groups, the court £irst considered the approgriate
burden of proocf, and decided to apply the standards set out in the
Civil Rights Act of 1991, c¢oncluding that to deo so would not
constitute an impermissible retroactive application of tke
amaendment. Op. at 14-19. Under that standard, the plaintiffs
first had to show a gignificant adverse impact, and the court found
that they met that burden by showing that the selection rate For

' A copy of the fact section of plaintiffs’ brief is attached
to provide a fuller discussion of the relevant facts. The district
court's opinion i3 also attached.
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each minority group was less than B0¥ of that for white candidates,
Op. ak 19-28 (pass rates are set out on page 26). In light of the
proof of disparate impact, the defendants had te prove that the
CBEST i3 "job-related" -- meaning that "it actually measures
skills, knowledge, or ability required for successful performance
of the job.” Op. at 28 (quoting Contreras v. Citv of los Angeles,
656 F.24 1267, 1271 (sth Cir. 1981}). To show the validity of a
test, the employer must specify the trait or characteristic the
test measures, determine that the trait or characteristic is an
important element of work behavior, and then déemonstrate that the
test is "predictive of or significantly correlated® with the
element of work behavior identified. Op. at 29 (quoting Craig v.
County of Los Angeles, 626 F.2d 659, 662 (Sth Cir. 198Q}, cext.
denied, 450 U.S. 919 (1981)). The court concluded that California
met this standard by showing "that basic skills in reading,
writing, and mathematics are important elements in the jobs for
which the CBEST is required and that the CBEST actually measures
such basic skills.* Op. at 29.

Specifically, the c¢ourt analyzed three content validity
studies ‘conducted by the state: (1) the 1982 Wheeler and Elias
- study conducted by the Educational Testing Service (ETS); (2) the
1985 practitioners’ review conducted by Dr. Richard Watkins; and
(3) the job analysis and content validity studies conducted in
response to this litigation by Dr. Kathleen Lundquist. The results
of the Wheeler and Eliag study are discussed at pages 33-34: the
study demonstrated that test items were judged to be relevant by a
majority of teachers, administrators and nonteachers who were asked
to review the math and reading test quegstions. The results of the
Watkins review are described at pages 35-36: the study showed that
the majority of participants rated the CBEST skills as either very
or mederately relevant, and the same large majority judged the test
items themselves to be very or moderately relevant.

The most comprehensive study was the 13394 Lundquist validicy
study, which consisted of a job analysis survey and a content
validation study. The results are discussed at pages 36-46.
Basically these studies involved surveying teachers and
administrators to identify skills and job activities viewed by
practitioners as important to their jobs; the survey results
produced a-list -of 37 reading skills, 25 writing skills, and 1€
math skills. Op. at 39. Further investigation led to the additicn
of 9 math skills considered to be impertant job skills. Op. at 43.
Lundquist then formulated new test specifications for all three
parts of the test and the CBEST, particularly the math portion, was
revised in accordance with the new specifications in 1985.

The court addressed and rejected a number of the plaintiffs’
criticisms of the validation studies. First, the court justified
the retention of math skills that were rejected after the job
analysis study, helding that it is "beyond doubt that the skills
that were restored to the CBEST as a result of the content validity

4
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study have a ‘manifest relationship’ to the jobs for which the
CBEST is required." Op. at 47. Second, the court defended the
state’s decision to include skills ranked at 1.5 on the importance
scale, rather than 2.0 as plaintiffs contended would be
appropriate, stating that the decision reflects a "manifestly
reasonable" professional judgment. Op. at 46-47 n.35. Thirxd, the
court held there was no need to do a separate job analysis for each
different type of job covered by the CBEST, stating that the "very
nature of the CBEST makes evident its applicability to nonteachers
who work with children in the public schools.® Op. at 48. Fourth,
the court held that the fact that the job analysis was done after
the test had been develcped did not undermine the weight of that
evidence of content validity, noting that the studies done in 1582
and 1985 had also provided evidence of the relationship between the
CBEST skills and the job of teaching. Op. at 49-50.

The court then turned to the validity of the passing scores
established for each of the tests. OQp. at 52-66. In general,
passing scores were set by asking panels of judges teo estimate the
expected performance level of a hypothetical “"borderline®
candidate. The scores originally recommended by the judges were 23
out of 40 for the reading test, 19 out of 40 for the math test, and
12 out of 16 for the writing test. The superintendent of public
education then set the scores at 28 for the reading test (70%
correct), 26 for the math test (65% correct}), and 12 for the
writing test., Op. at $6-57. In the court’'s view, these passing
scores reflected the exercise of sound professional judgment, and
nif anything, the passing scores should have been raised rather
than lowered, " particularly because many of the skills on the CBEST
were judged to be crucial to the job of teaching and "an examinee
would need to get such items correct to be considered minimally
qualified.® Op. at 64. ‘

Finally, the court found that the plaintiffs failed to meet
their burden of showing the existence of an alternative to the
CBEST that would have a less adverse impact on the members of the
plaintiff class. Op. at £€6-71.

DISCUSSION
1. Is the CBEST an emplovment tast that must he shown to he vazid
under the UGESP standards or rather a licensing exam mot subiect tg
Title VII?

Title VII does not apply to governmental licensing activities.

Haddock v, Board of Dental Examipers, 777 F.2d 462, 464 {oth Cir.
1985) .7 The State and CTC argued in the district court that the

3If the CBEST were a licensing examination, the plaintiffs
could bring a race discrimination complaint only under-sect§on
1983, 42 U.S.C. § 1883, challenging the state’s alleged violation

5
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CBEST 15 a licensing examination. The district court rejected that
argument in a prior decision. See Mexican-american Educators v.
California, 62 Fair Empl. Prac. Cas. (BNA) 139G, 1401-02 (N.D, Cal.
1993). The State attempted to file a cross-appeal on this issue,
but the Ninth Circuit rejected the appeal, under the settled rule
that a party may not file an appeal from a judgment that is
entirely favorable to it, but rather may assert the argument
rejected by the district court as an alternative ground for
affirmance.- We anticipate that the State will renew this argument
in rasponse to the plaintiffs’ appeal from the final judgment.

We would argue that the CBEST is not a licensing examination
comparable to the examinations required for practice as a doctor,
dentist, nurse, lawyer or accountant. The CBEST is an employment
test because passing the test is a prerequisite for employment in
California‘’s public schools, but not for teaching jobs in private
scheeols. Thus, passing the test dces not give the examinee a
license needed to teach, but rather is a prerequisite to employment
in a subset of schoeols in California. That is the conclusion the
digtrict court reached in ruling on this question. Id.. ’

2. C State of California and the gued under Title VI
even though they are not the direct emplovers of the teachers in
the state?

The plaintiffs argued that the defendants are liable under
Title VII under one of three theories: (1) the State and the CTC
interfere with plaintiffs’ employment relationship with local
school boarda; (2) the local school districts are instrumentalities
of the State; or (3) the State and the local districta are so
intertwined as to constitute a single or jecint employer for Title
VII purpeoses. Mexican-American Edycators, 62 FEP Cas. at 1402,
The district court regolved this question in favor of the
plaintiffs wunder the theory of interference with employment

cpportunicies, -relying on Sibley Memorial Hosoital wv. Wilscn, 488
F.24 1338 (D.C. 1%73), and a Ninth Circuit case that follows
Siblev, Gomez v. Alexian Bros. Hosp., 6%8 F.2d 1019, 1021 (9th Cir.
1983). See Mexican-pmerican Educators, 62 FEP Cas. at 1402-03.

The court concluded that under Siblevy and Gomez. the defendants
cannot escape liabilitcy solely because they are not plaintiffs’
employers, because even though passage of CBEST does not guarantee
a‘job, in that applicants who pass the test must still be hired by
a local district, *"passing the test is the gine qua non of
employment in California’s public schools.” Mexican-American
Educators, €2 FEP Cas. Ar 1403.

of their constitutional rights. They could not challenge the test
under a disparate impact theory because only .intentxonal
discrimination 4is forbidden by the equal protection clause.

Washinaton v. Davig, 426 U.S. 223, 235 (1376).
6



Although the Commission lost on this issue in the Seventh
Circuit, see EEQC v. State of Illinoisg, 69 F.3d 167, 69 Fair Empl.
Prac. Cas. (BNA) 306 (7th Cir. 1955), we believe we should
vigorously argue that where a state heavily requlates and controls
access to teaching jobs it stands in the shoes of the employer for
purposes of Title VII challenges to its hiring practices. gSee alsg

arpar i i on_Centayr v. Automotive Wholesaler’ 'n, 37
F.3d 12 (1* Cir. 1994) (court held, agreeing with the Commission’s
position as. amicus, that a trade association that provides health
insurance to members’ employees stands in the shoes of the employer
and is amenable to suit under the ADA for discriminacion en the
basis of disability in the provision of benefits). The Ninth
Circuit precedent favors this interpretation, and we should take
advantage of the opportunity to see that this principle is
reaffirmed, regardless of the outcome on the merits of the
challenge to the test itsgelf.

3. Pid the district court err in holding that the Stake had
sufficiently demcnstrated the content validity of the test?

Content validity, as the district court explained, refera to
the extent to which questions on a test are representative of a
“defined universe or domain of content, in this case, the basic
reading, writing, and mathematics skills relevant to the job of
teaching.” Op. at 30. The legally required steps for establishing
the content validity of a test are well-established and necessitate
that the defendant:

1. Develop a list of specific job skills considered necessary
for successful job performance by studying the job (this can
be done through a literature review, job observations and
" interviews, or work with a committee of experts);

2. Conduct a job analysis survey to determine the appropriate
final list of work behaviors (typically this inveolves asking
a representative sample of current job incumbents about the
skills cthey consider necessary to perfcrm their jobs
successfully);

3. Detexrmine the test domain or specificatibns, that is, the
blueprint for the test, baged on the work behaviors identified
and endorsed through the job analysis;

4. Have item-writers who are content experts write test
questions which will measure the skills called for by the test
specifications;

5. “Validate” the items that have been written, that is,
confirm that they actually measure the skills they purport o
by having independent content experts review the items to
determine wnat thay assess; and finally

-
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6. Determine by professionally acceptable methods the
appropriate passing score(s) for the test which will be
*reasonable and consistent” with normal expectations for a
minimally competent individual in the job.

Ses UGESP 5§ 1607.14(C)(1]-(4}. 1607.6(H).

In this case, the State did not follow the prescribed steps in
attempting to validate the CBEST. Despite the State’s deviatiocns
from standard 1legal and professicnal guidelines for test
validation, the court upheld the test as job related and consistent
with business necessity. 1In so doing the court made a number of
legal errors in its analysis of the content. validity evidence in
this case. We discuss the specific errors in some detail below.

a. Did the court improperly avoe the gsrandard o vi
Righ i hat the State made no r demonstrate that ¢
gkills trest »e c¢critjeca r eve rela a3 f the
onteaching dobksa fo i t st ig adminjgtered? .

The language of the disparate impact sgection of Title VII
requireas that an employer demonstrate that a challenged practice is
job related for the pgsition in quegtion. 42 U.S5.C. § 200Qe-
2(k}(1}(A)(1) The State never conducted a job analysis of each of
the nonteaching djobs for which passage of the CBEST is a
requirement. The job analysis studies that were done in this case
did not even purport to analyze jcbs of school nurses, librarians,
counselors, or administrators. The court responded to this point
by simply concluding that the CBEST has been adequately validated
with respect to nonteaching jobs because “(tlhe very nature of the
CBEST makes evident its applicability to nonteachers who work with
children in the public schools.” Id. at 48. In the court’'s view,
the test measures basic skills that “one would expect of an
administrator or school librarian just as much as one would expect
them of a classroon teacher.” Id. at 48-49.

The ccurt s common sense belief that reading, writing and math
skills are obvicusly relevant to all jobs that’ involve contact with
students dces not meet the requirements of content validation
wicthout evidence of the actual job duties and skills of the other
jobs. Nevertheless, in our view, it would not be wise for the
Commission as amicus to challenge this aspect of the court’s
decision. We believe we would be on stronger ground if we conceded
the importance of these job skills for all the jobs and focused
instead on the utter failure to validate the test as an appropriate
measure of those skills.
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b. Did the court err ip accepting the State’s wvalidatriop ‘
ies because the State did not dem r at the job skill
measured by the test are critical for all teaching jobs?

The plaintiffs argqued belew that the Job analysis must preceda
the development of a test. Here, the State did no job analysis of
teaching jobs until after this suit was filed. Thus the test as
originally developed was not related te the identification of
critical or. important work behaviors. The problem with doing the
job analysis after the test has been developed is illustrated in
this case by the fact that when the job analysis was done by Dr.
Lundquist she determined that 60% of the math test questions were
not job related. The district court responded to this criticism of
the methodolegy by saying that thera is nothing wrong with deing-
the validation satudy and job analysis surveys regarding the
relevance of skills tested after the test has been developed rather
than beforehand. Op. at $0. We do not think the timing of the
validation studies is as significant as the method of selecting job
skills for inclusion in the test specifications.

argument that the CBEST.does not test critical skills. The test
specificactions identified 37 reading skills, 25 writing skills, and
12 math skills as critical to the "generic-® teaching job analyzed
in the job analysis. The plaintiffs argued that the court accepted
an expert’'s assessment of skills as important that was based onr an
impermissibly low standard. Dr. Lundquist surveyed educators and
asked them to rate the importance of the skills she had identified.
Her importance scale rated skills as *minor” which had a value of
1, “impertant,” which had a value of 2, or “critical,” which had a
value of 3. She retained skills which had a mean or average
importance rating of 1.5. In her scale, 1.5 corresponds to the
mid-point between minor and important. Had a retention criteria of
2 been used, only 6 of the 10 math skills, 28 of the 37 reading
skills, and 22 of the 27 writing skiils would have been retained
based on the job analysis data.

A more significant c¢riticism advanced by the plaintiffs-is theu

The court held that Dr. Lundquist’s 1.5 mean importance rating
decisjon rule was a “manifestly reascnable professional
judgment (] .# Op. at 47 n. 35. The applicable standard 1s not
whether the expert’s judgment was reasonable, but rather whether
the evidence demonstrates that the CBEST is manifestly job related.
The UGESP standards require that when an employment test is
designed to measure fewer than all of the job skills required for
successful performance, the selected skills for testing must be the
mest critical skills, rather than just important skills. 29 C.F.R.
§ 1607.14C(2) (where test does not seek te measure work behaviors
*constituting most of the job" " [t}he work behavior(s) selected
for measurement should be critical work behavior(s)?). Lundquist
included skills that the survey respondents rated on a scale of 1-3
when they had an average rating of 1.5. That numerical value
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represents a rating half way between minor and important which is,
of course, nct at a level that can be called critical.

We do not recommend that the Commission argue that the skills
tested by CBEST are not critical skills. The difficulty with
challenging the choice of the specific reading, writing, and math
skills is the fundamental implausipility cf arguing that thase
basic skills are not highly relevant tg teacher competence. Even
though the legal argument is strong that the skills to be tested
should only be critical skills, we believe it ig almost impossible
to characterize the court’s errer in accepting the expert’s rule of
decision for the gkills to be included as an error. of law. The
court stated the applicable legal standard frem UGESP and concluded
that it had been satisfied. Op. at 47 n.3s. The court’s
discussioen of this issue makes the importance of any particular
skill seem very much a matter of subjective opinion that is harxd to
quantify or calibrakte. A huge majority (80%) of teachers rated
each of the skills as job related and the average Or mean rating of
importance was 1.5, which, the court cbserved "rounds up to 2.0."
Id. Further, the court noted that “the mean rating of 1.5 was
coupled with an 80 percent endorsemernt ¢riterion, which is quite
stringent." Id. -

c. Did the court exrr in failing to require that the State
monstrate em validity for each ti on the test, i.e. ha
the ite ally meagure "the gkills ideptified, which is =&

essential comeonent of demonstxating contant validity?

The court’s decision does not address this question in any
detail asg a separate requirement of proving content validity, It
is clear that item validity is an essential component of
demonstrating content validity. 29 C.F.R. §§ 1607.14C(4) (*[flor
any (test] measuring a . . . skill, or ability the user should show

that . . . the [test] measures and is a repregentative sample of
that . . . skill or ability*) 1507.15C(S); Contreras v. City of Los
Angeles. 656 F.2d 1267, 1282 (9% Cir. 1981) (content validatien

Frocedure approved only where defendants had "experts individually
review([] each question and decidef] if it tested one of tre
critical elements identified in the [job analysis} phase”), gave,
Denjed, 451 U.S, 1021 (1582); Craia v, Los Argeles County, 628 F.2d
653, 24 FEP Cases 1106 (9th Clr. 1980) (final step in validation is
to demonstrate that the tegt items are predictive of or correlated
with the work skills the test is intended toc measure), gcere.
denied, 450 U.S. %19 (1981). This means that there must be
independent confirmation by content experts that the items measure

what the test specificaticns call for. Without this essential step
" a test cannot be said to be content wvalid.

In our view, this is the strongest legal challenge that can be
made to the court’s.analysis, and also the mcst palatable argument
from a policy perspective, The Stste was unable to shew the
validity of the test items because its experts could not agree on
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what skills any of the particular test questions were intended to
measure.’ Thus, even assuming that the identified math, reading
and writing skills are job related and consistent with business
necessity for all the jobs, the test still does not pass muster
under Title VII standards because the questions on the test have
not been shown to measure those skills. Since the test was not
properly validated, the State failed to meet its burden.

d. i he court err in acceptina khe ! ustificatio
r arbit i i the passing geores in a manner ten

with accespted professional atandards, and therefore not shown to be
job related and consistent with businesg necegsity?

The court’s discugsion of the method of deriving the passing
scores, like its discussion of the method of detexrmining the
importance of wvarious skills, is highly fact bound. We do not
think anything can be said to challenge the passaing score set for
the reading and math tests because the court was heavily influenced
by its view that the description of the hypothetical minimally
competent teacher was in fact a description of an incompetent
teacher. Op. at 54-56 & n.42. The method of deriving the pagsing
ecore for the writing test may be more subject to challenge. It ias
our current understanding that the court misstates the
recommendation of the experts. The court says they recommended
that 12 be the passing score and that the superintendent followed
that recommendation. In fact, they recommended that 9 be the
passing score and there is simply no evidence in the record to
support the arbitrary adoption of a higher passing score. The
effect of the arbitrary raising of the score is to preclude people
viewed by professional measures as fully competent from obtaining
jobks. We do not know how many pecple failed the test because of
the inflated pass score on the writing test, but the plaintiffs are
going to advance this argument, so we assume a reversal on this
point would make a material difference for at least some in the
plaintiff class. .

? The court discusses the Wheeler and Elias study results in
which participants conducted “an item content review og the items
on the reading and math subtests.” Op. at 33. The judges, who
were largely incumbent teachers, were asked “to rate the accuracy,
fairness, and clarity of each test item and the relevance of each
item to the job of teaching in California.” Id. at 33-34. These
relevance ratings are not adequate evidence of the item validity of
the test -because item validity should be assessed by content
experts, not job incumbents.

11
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CONCLUSION

We recommend amicus participation. We think the Commission
should endorse the concept of testing while ingisting that courts’
should be rigorous in scrutinizing the validity of tests that have
a demonstrable disparate impact. We would 1limit our argument to

the failure to validate the test items and the arbitrary selection |-

of the passing score on the writing test, as well as the two
coverage isasues. '

12
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Isabelle Katz Pinzler

Acting Assistant Attorney General
for Civil Rights

Department of Justice

950 Pennsylvaniz Avenue, N.W.

Washington, D.C. 20530-0001

Re: Mevican-American Fducatars v _California (Oth Circuit)
Dear Ms. Pinzler:

- It is our understanding that the EEOC seeks to participate as amicus curiae in support of
plaintiffs in this appeal. We strongly recommend against a Government challenge to the |
district court's opinion in this case. Indeed, if the Government were to participate in this case,
we believe it should do so in support of the State defendants, for the reasons discussed below.

The district court upheld a state-wide requirement that applicants must pass the California
Basic Educational Skills Test (CBEST) before they can teach in California public schools.

This Administration strongly advocates that schools set high standards for student
performance. Our quintessential educational policy is to raise educational standards for all
children, especially children with special educational needs who too often are short-changed by

low expectations, less challenging curricula, and less qualified teachers.” California’s effort to ,

ensure the competency of its teachers is thus laudable, As the district court noted: “[Tihe
importance of basic skills cannot be ignored. Teachers are role models. Students learn not
only what they are taught directly, but also what they observe.” 937 E. Supp. 1397, 1402
(N.D. Cal. 1996). Moreover, the State presented strong evidence that the CBEST measures
skills that are important elements of a teacher’s job. We believe that a government challenge
to the CBEST would undermine Administration policy and have a far-reaching chilling effect
on local and state efforts to set high standards for student performance and to test to ensure
that these standards are being met.

' As you know, President Clinton, in his State of the Union address, announced that
this Department will be funding the development of voluntary national tests in reading and
mathematics to let parents know how their children stack up against national and international
sandards. The President announced these tests as a public challenge to spur dramatic
educadonal improvement for minority, low-income, and other children.
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Page 2 - Ms. Isabelle Katz Pinzler

The CBEST is designed to test basic skills, or minimum competency, in reading, writing, and
mathematics. After a trial on the merits, the court found that the State properly established the
content validity of the test, i.e., that basic skills in reading, writing, and mathematics were
important elements of teaching and other school-related jobs, and that the CBEST actually
measured such basic skills. Id. at 1411. The court also found that the passing score set by the
State had been appropriately set by a “systematic process that reflect[ed] the good-faith
exercise of professional judgment.® Id. at 1420-21.

The EEQC recognizes the Administration’s strong commitment to improving student
performance through national testing standards, Nevertheless, the EEOC believes that the
validity of the CBEST was not properly established and, thus, that it must challenge
Catifornia’s use of the test in order to ensure that increased reliance on standards does not
unfairly screen out minorities from teaching jobs.

The Department firmly agrees with the EEQC that high stakes tests should not be used to
discriminate based on race or national origin. The Department also believes that high
academic standards, and tests that measure whether students are mesting these standards, are
essential to improving student performance. Teachers who are qualified to teach high
standards are also essential to improving educational achievement and accountability,
Raising standards for teachers is an integral part of Administration education policy. Ina
September 12, 1996 memorandum to Secretary Riley, the President said:

Every child needs -- and deserves -- dedicated, outstanding teachers, who know their
subject matter, are effectively trained, and know how to teach to high standards and to
make learning come alive for students....[A]s 3 Nation we must: Require tangher
licensing and certification standards for teachers, invest in high-quality preparation and
ongoing training to help teachers meet these standards, and increase dramatically the
number of teachers who mest the demanding standards set by the-National Board of
Professional Teaching Standards. (emphasis added)

The President’s memorandum went on to direct the Secretary to assist States and local
communities in meeting the challenge to promote excellence in teaching.

High standards can be achieved without discriminating against minority students or teachers by
permitting schools only to use valid tests. We believe the district court stated the correct legal
standard for evaluating tests with a disparate impact, ie., that tests should actually measure
those important skills that schools intend to measure and that cutoff scores should reflect sound
professional judgment. Moreover, these are the standards applied by the Department’s Office
for Civil Rights.

Here, the EEOC recognizes the difficulty in challenging the district court’s analysis, and
acceptance, of the State’s validity evidence because the court engaged in a detailed, and
“bighly fact bound” review of the expert evidence presented by the State. Memorandum from
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C. Gregory Stewart to Gilbert F. Casellas, Chairman, EEOC (Casellas Memo) at page 11,
Nevertheless, the EEOC has suggested several narrow grounds to challenge the State’s validity
evidence. While it may be possible to make technical objections to the court’s analysis of
specific validity studies, we do not believe as a policy matter that the government should
challenge a test that appears highly likely to be a valid measure of minimum teacher
competence. -

For instance, the EEOC agrees that it would be impossible to challenge the cutoff score set for
the mathematics and reading portions of the test. Nevertheless, it urges a challenge to the
State’s cutoff score on the writing section of the CBEST. The EEOQC argues that the court
incorrectly found that the State used the cutoff recommended by testing experts when, in fact,
the State *atbitrarily” raised the score 2 or 3 points above the recommended cutoff (it was
allegedly raised from 9 to either 11 or 12), Assuming that the EEOC is correct on the facts,
we do not believe this provides a strong basis to challenge the court’s decision. .

First, California determined only to measure minimum competency for teaching. The
Department believes that the State could require potential teachers to mest even higher
standards and, thus, could use a higher cutoff score as long as it obtained evidence that the
score measured higher levels of competence. Indesd, Administration policy is to support State
and local efforts to set and implement higher standards for teachers. See President Clinton’s
memorandum of September 12, 1996. Second, as EEOC acknowledges, the court found that
even a3 related to the State's goal of minimal competency, not only had the State properly
justified its cutoff score for the other two parts of the thres-part exam, but it could have
justifiably raised the minimum cutoff score for these sections: “[IJf anything, the passing .
scores should have been raised rather than lowered. This is particularly true in light of the fact
that many of the CBEST skills were judged to be crucial to the job of teaching; logically,
therefore, an examinee would need to get such items correct to be considered minimally
qualified.” Id. at 1425. In light of the Administration's goal of high standards, as well as the
court’s holding regarding the State’s cutoff scores, we could not support a challenge to the
minimum competency cutoffs set by the State.

At a fundamental level, reading, writing, and mathematics are essential skills necessary for a
well-trained teacher, The EEOC recognizes that it would be “fundamentally implausib(ie]” to
argue that the basic skills measured by the CBEST are not highly relevant to teacher
competence. Casellas Memo at 10. It alleges, however, that the State did not provide
evidence that the test items actually measured these skills, We agree with the EEOC that such
evidence is necessary to properly validate a test. It is not clear from the opinion, however,
that the State failed to present, or that the district court failed to consider, such evidence. See
Id. at 1416-17. Moreover, based on the court's detailed description of the CBEST, it appears
highly likely that the CBEST items measure the basic competency skills that the State set out to
measure. Thus, even if the State should have presented additional validity evidence, we could
not support a challenge to what appears to be a valid test,
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In sum, the Stai's goal in using the CBEST is consistent with the Administration’s cfforts ta
mise standards. In the Jbsence of any indicarion that the test is not a valid measure of teacher
competence, we pelieve it would be inappropriate to assert the namrow, technical challenges
sed by the EEOC. Accardingly, the Department strongly opposcs 2 govemment
challenge to the CBEST under these circumstances. If you have any quesdons, picase feel free

to contact e at 202) 401-6000.
Sincerely,

Yoy, b P

steven Y, Winnick
Deputy Genesal Counsel
for Program Service

ce: C. Gregury Stewart
General Counsel, EEOC

Nomma V. Cantd
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The ASSOCIATION OF MEXICAN-
AMERICAN EDUCATORS ("AMAE"), the
California
Association for Asian-Pacific Bilingual
Education ("CAFABE"), Oakland Alliance
of Black Educators, ("OABE"), on behalf
of themselves, their members, and all
others similarly situated; Sara MacNeil
Boyd; Sam Genis; Marta LeClaire:
Antoinette Williams; Diana Kwan; Toua
Yang, Robert Williams; and Agnes
Haynes, on behalf of themselves and all
others similarly situated, Plaintiffs,

V.

The STATE OF CALIFORNIA and The
California Commission on Teacher
Credentialing,
Defendants.

No. C-92-3874 WHO.

United States District Court,
N.D. California.

Sept. 17, 1996.

Teachers’ association and class of African-
American, Latino and Asian teachers brought
Title VII action against State of California
and California Commission on Teacher
Credentialing challenging use of test as
requirement for teacher certification. The
District Court, Orrick, J., held that: (1)
allocation of proof provxsmn of Civil Rights
Act of 1991 applied to Title VII action: (2)
class of teachers falling within these groups
made prima facie case of race discrimination
by showing disparate impact on minority
groups; (3) test required for teachers and
administrators which tested teacher’s basic
skills in reading, writing and mathematics
was content valid measure of job-related
skills; (4) passing score requirement on test
reflected reasonable judgments about
minimum level of basic skills competence that
should be required of teachers for purposes of
business justification; and (5) plaintiffs failed
to show existence of altermative selection
device to proficiency test.

Judgment for defendants.
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[1] CIVIL RIGHTS ¢=141

78ki41

Title VII proscribes not only overt
discrimination but also practices that are fair
in form, but discriminatory in operation. Civil
Rights Act of 1964, § 701 et seq., 42 U.S.C.A.
§ 2000e et seq.

- [2] CIVIL RIGHTS ¢=153

78k153

In disparate impact case under Title VII,
plaintiff need not show that defendant
intended to discriminate against them; they
need only prove that facially neutral
employment practice had significant adverse
impact on groups protected by Title VII. Civil
Rights Act of 1964, § 701 et seq., 42 U.S.C.A. -
§ 2000e et seq.

(3] CIVIL RIGHTS ¢=102. 1

78k102.1

Allocation of proof provision of Civil Rights
Act of 1991 applied to Title VII action brought
by class of African-American, Latino and
Asian school teachers against California and
California Commission on Teacher
Credentialing alleging that test required for
certification to teach in California had
disparate impact on minorities where
although test was implemented in 1982, case
was filed in 1992 well after effective date of
Civil Rights Act of 1991 and applicable burden
of proof did not affect defendant’s liability in
any substantive way. Civil Rights Aect of
1964, § 703(kX1XA), 42 US.C.A. § 2000e-
2(kXIXA).

[4] COURTS &=100(1)

106k100(1)

Judicial decision altering burden of proof in
civil action applies retroactively to cases
pending at time of decision.

[5] CIVIL RIGHTS &¢=150

78k150

Test required for teachers and school
administrators to be certified in California
had adverse impact on Latinos, African-
Americans and Asian teachers under 80-
percent rule in which adverse impact is shown
under Title VII when selection rate for any
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race, sex, or ethnic group is less than 4/5 or
80% and, thus, class of teachers falling within
these groups made prima facie case of race
discrimination against California and
California Commission on  Teacher
Credentialing under Title VII regarding first-
time pass rates of teachers, Civil Rights Act of
1964, § 701 et seq., 42 U.S.C.A. § 2000e et
seq.; 28 CF.R. § 1607.4, subd. D.

[6] CIVIL RIGHTS &=150

78k150

In determining whether employment test has
manifest relationship to employment in
question in disparate impact action under
Title VI, employment test is not required to
test every skill required to perform job;
nevertheless under professional testing
standards, investigator should describe whole
job as part of job analysis, indicate what is
included in domain and explain why certain
parts were or were not included. Civil Rights
Act of 1964, § 701 et seq., 42 U.S.C.A. § 2000e
et seq.

[71 CIVIL RIGHTS &=150

78k150

Test required for teachers and administrators
to be certified in California which tested
teacher’s basic skills in reading, writing and
mathematics was content valid measure of job-
related skills for purposes of showing business
justification for test under Title VII despite its
adverse impact on minority groups; test was
validated through a series of studies in which
participants, who  were teachers or
administrators at schools, were asked to judge
relevance to teaching and difficulty of
questions. Civil Rights Act of 1964, § 701 et
seq., 42 U.S.C.A. § 2000e et seq.; 29 C.F.R. §§
1607.5, subd. A, 1607.14, subd. C.

[8] CIVIL RIGHTS &=150

78k150

California and California Commission on
Teacher Credentialing were not required to
show that test teachers and school
administrators were required to pass in order
to be certified to teach in California was
content valid, construct valid and criterion
related valid in order to show business
justification for test which had disparate

Copr. © West 1997 No Claim to Orig. U.S. Govt. Works
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impact on minorities under Title VII: rather
only one type of validity evidence must be
proven to show business justification. Civil
Rights Act of 1964, § 701 et seq., 42 US.C.A.
§ 2000e et seq.; 29 C.F.R. §§ 1607.5, subd. A,
1607.14, subd. C.

{91 CIVIL RIGHTS =150

78k160

Passing score requirement on test teachers
and school administrators were required to
pass 'in order to be certified to teach in
California in which teachers must score 70%
on reading part of test, and 65% on math
portion and 11 out of 16 on writing portion
with compensatory scoring in which teacher
could pass if one of sections was lower as long
as overall score met minimum standard,
reflected reasonable judgments about
minimum level of basic gkills competence that
should be required of teachers, and, thus,
California and California Commission on
Teacher Credentialing had business
justification under Title VI for imposing
passing scores on test even though test had
adverse impact on African-American, Latino
and Asian teachers. Civil Rights Act of 1964,
§ 701 et seq., 42 U.S.C.A. § 2000e et seq.; 29
C.F.R. § 1607.6, subd. H.

[10] CIVIL RIGHTS =150

78k150

Class of African-American, Latino and Asian
teachers failed to show existence of alternative
selection device to proficiency test in reading,
writing and mathematics which teachers and
school administrators were required to pass in
order to be certified to teach in California and,
thus, California and California Commission on
Teacher Credentialing had business
justification under Title VII for imposing
passing scores on test even though test had
adverse impact on African-American, Latino
and Asian teachers where bachelor’s degree,
grade point average or coursework
requirements were not sufficient alternatives
as teacher may obtain degree and yet avoid
classes in particular area and many teachers
come from out of state where accreditation
standards for higher education and classes
may differ. Civil Rights Act of 1964, § 701 et
seq., 42 U.S.C.A. § 2000e et seq.; 29 C.F.R. §

WE
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- 1607.6, subd. H.
*1398 John T. Affeldt, Louis Salisbury,
Armando M. Menocal, ITI, Public Advocates,
Inc., San Francisco, CA, Brad Seligman, Mari
Mayeda, The Impact Fund, Berkeley, CA, for
plaintiffs.

Stephanie Wald, Daniel E. Lungren,
California State Attorney General's Office,
San Francisco, CA, Nancy E. Ryan, Charles A.
Shanor, R. Lawrence Ashe, Paul, Hastings,
Janofsky & Walker, Atlanta, - GA, for
defendants *1399 State of California and

California Commission on Teacher
Credentialing.

OPINION AND ORDER
ORRICK, District Judge.

To have the privilege of teaching in a public
school in California, a person must pass a test
in reading, writing, and mathematics known
as the California Basic Educational Skills Test
("CBEST"), given by the California
Commission on Teacher Credentialing
("CTC"). The CBEST was mandated by the
California legislature in response to a public
outcry about the perceived incompetence of
many public school teachers.

Plaintiffs, representing a class of minority
would-be teachers consisting of African.
Americans, Latinos, [FN1] and Asians, bring
this action against the State of California
("State") and the CTC under Titles VI and VII
of the Civil Rights Act of 1964, claiming that
they are discriminated against by the
insistence of defendants that they take and
pass the CBEST before becoming public
schoolteachers.

FN1. The Court will use the term "Latino,” which is
employed in the class definition, rather than
"Hispanic.”

Though the appropriate nomenclature is still debated,
a general preference appears to be developing for
"Latino" over "Hispanic.” Even the Supreme Court
of the United States has used the term “Latino.” See
Hernandez v. New York, 500 U.S. 352, 111 S.Ct.
1859, 114 L.Ed.2d 395 (1991}). * ’Latino’ is an
abbreviated version of the Spanish word

Copr. ® West 1997 No Claim to Orig. U.S. Govt. Works
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latinoamericano, or Latin American.” " 'Hispanic’
is the English translation of hispano, a word
commonly used to describe all peoples of Spanish-
speaking origin.” Manuel Perez-Rivas, Hispanic,
Latino: Which?, N.Y. Newsday, Oct. 13, 1991, at
6. Though the two terms are roughly synonymous,
many prefer the word "Latino” because “Hispanic®
is thought to have colonial and assimilative
overtones. Paul Brest & Miranda  Qshige,
Affirmative Action for Whom?, 47 Stan.L.Rev, 855,
883 n. 148 (1995). The term "Latino” is also
suggestive of Latin America’s indigenous culture
apart from its Spanish origins. Deborah Ramirez,
Multicultural Empowerment: It's Not Just Black and
White Anymore, 47 Stan.L.Rev. 957, 959 n. 9
(1995).

For the reasons set forth in this Opinion,
which constitutes the Court’s findings of fact
and conclusions of law as required by Rule
52(a) of the Federal Rules of Civil Procedure,
the Court rules in favor of defendants. [FN2]

FN2. At the outset, it should be emphasized that this
Opinion is not a statement of policy by the Court as
to the qualifications California public schoolteachers
must have, nor is it meant to be a criticism of the
policies adopted by the State and the CTC or of the
qualifications of the named plaintiffs for employment
as teachers in the California public schools. It is
simply 2 ruling that the State and the CTC do not, by
insisting that every persan who- wishes to teach in
Califonia public schools first pass the CBEST,
discriminate against the plaintiff class in violation of
the Civil Rights Act of 1964, ’

L

Plaintiffs are the Association of Mexican-
American Educators ("AMAE"), the California
Association for Asian-Pacific Bilingual
Education, the Oakland Alliance of Black
Educators, and eight individuals. In this class
action, they challenge the use of the CBEST
as a requirement for certification to teach in
the California public schools. Plaintiffs
contend that the CBEST requirement violates
Titles VI [FN3] and VII of the Civil Rights Act
of *1400 1964 because it has a disparate
impact on African-Americans, Latinos, and
Asians. Defendants, while conceding that the
CBEST results in some adverse impact on the
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plaintiff class, argue that the test is valid
because it tests job-related skills and is
justified by business necessity. This case
began thirteen years ago, shortly after the
CBEST was first administered in December
1982. [FN4)

FN3. Tite VI provides:

No person in the United States shall, on the ground
of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be
subjected to discrimination under any program or
activity receiving Federal financial assistance.

42 US.C. § 2000d. The Supreme Court has
concluded that Title VI itself prohibits only
intentional discrimination, but that disparate impact
claims may nonetheless be redressed through agency
regulations designed to implement Title VI. Sec
Alexander v, Choate, 469 U.S. 287, 292.93, 105
S.Ct. 712, 715-16, 83 L.Ed.2d 661 (1985)
(explaining Guardians Ass'n v. Civil Serv. Comm'n,
463 U.S. 582, 103 S.Ct 3221, 77 L.Ed.2d 366
(1983)}.

Courts have gencrally applied the standards
applicable to disparate impact cases under Title VII
to disparate impact cases arising under Title VI.
Larry P. v. Riles, 793 F.2d 969, 982 & n. 9 (Sth
Cir.1984); accord New York Urban League, Inc. v.
New York, 71 F.3d 1031, 1036 (2d Cir.1995);
Elston v. Talladega County Bd. of Educ., 997 F.2d
1394, 1407 & n. 14 (11th Cir.1993); Groves v,
Alabama State Bd. of Educ., 776 F.Supp. 1518,
1523 (M.D.Ala.1991). Indeed, the Title VI standard
arguably imposes a lower burden on defendants, who
need only show that "a substantial legitimate
Justification™ exists for the challenged practice. New
York Urban League, 71 F.3d at 1036 (quoting
Georgia State Conference of Branches of NAACP v.
Georgia, 775 F.2d 1403, 1417 (11th Cir.1985));
Elston, 997 F.2d at 1407.

Because the standards are so similar, the Court will
not address the merits of plaintiffs’ Title VI claims
separately.

FN4. In July 1983, AMAE filed discrimination
charges with the Equal Employment Opportunity
Commission ("EEOC"} in Los Angeles. Nearly
seven years later, in May 1990, the EEOC issued a
Letter of Determination. The EEOC notified AMAE
in December 1990 that it had referred the case to the
Department of Justice.

In May 1992, two years after receiving the Letter of
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Dctermination, AMAE, through its’ counsel,
requested a right-to-sue letter from the EEOC. The
right-to-sue letter was issued on June 17, 1992,
AMAE then filed a second charge of discrimination
with the EEOC on September 8, 1992. A right-to-
sue letter on the second charge issued in October
1992. AMARE filed suit in this Court on September
23, 1992,

On August 3, 1995, defendants sought summary
judgment on the grounds that plaintiffs’ action was
barred by the doctrine of laches. The Court denjed
the motion in a Memorandum Decision and Order
filed August 25, 1995, helding that genuine issues of
material fact remained regarding the reasons for
plaintiffs* dclay in bringing suit, including the extent
to which the EEQC’s actions were to blame.

At trial, defendants did not present any testimony or
other evidence on the laches defense. Accordingly,
the Court will not consider it.

Effective February 1, 1983, the State
legislature barred the CTC from issuing “any
credential, permit, certificate, or renewal of an
emergency credential to any person to serve in
the public schools unless the person has
demonstrated proficiency in basie reading,
writing, and mathematics skillg.”
Cal.Educ.Code § 44252(b). The legislature
authorized the Superintendent of Public
Instruction ("Superintendent") to "adopt an
appropriate state test to measure proficiency
in these basic skills." Id. § 44252(c). The
CBEST was the result. [FN5]

FN5. For a more detailed history surrounding the
CBEST'’s implementation, see Association of
Mexican-American Educators v. California, 836
F.Supp. 1534, 1537-3% (N.D.Cal.1993).

The CBEST is a pass-fail examination. It
contains three sections-reading, writing, and
mathematics. The reading and mathematics
sections each contain 40 multiple-choice
questions. [FN6] The writing portion consists
of two essay questions, The CBEST has
undergone one major revision: The "higher
order" math skills, such as geometry, were
removed from the mathematics subtest prior
to the first administration of the revised
CBEST in August 1995,

FN6. There are actually 50 questions in each
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section, 10 of which are not scored and are used
both to ficld-test new items and to allow the test to
be equated with carlicr forms of the CBEST.

A passing score on the CBEST is required for

elementary school teachers, who hold
multiple-subject credentials, and for secondary
school teachers, who hold single-subject
credentials in the areas of agriculture, art,
business, English, foreign languages, health
science, home economics, industrial and
technology education, mathematics, music,
physical education, science, and social science.
See Cal.Educ.Code §§ 44256, 44257, 44259,
The CBEST is also required for numerous
nonteaching positions, including
administrators, id.'§ 44270, school counselors
or "pupil personnel services" positions, id. §
44266, librarians, id. § 44269, and school
nurses, id. § 44267.5.

The CBEST is administered six times a year,
and there is no limit on the number of times a
candidate may sit for the examination
Furthermore, a candidate keeps his or her best
score on any given section and need only
retake the failed sections; once the candidate
has accumulated a passing score on all three
sections, the candidate has passed the CBEST.
See id. § 44252.5(d).

In this case, the plaintiff class was certified
by the Court as follows:

All Latinos, African Americans and Asians
who have sought or are seeking California
public school credentials and certificated
positions who have been, are being, or will be
adversely affected in their ability to obtain
credentials and certificated positions *1401
by California Basic Educational Skills Test
results.

(See Mem. Decision & Order filed July 19,
1994, at 22, as amended by Order filed Oct. 7,
1994))

The eight individual plaintiffs in this lawsuit
are all members of minority groups, seeking
teaching or administrative credentials, who
contend they were discriminated against as a
result of the CBEST requirement. Each
individual plaintiff has taken and failed the
CBEST one or more times. Three of the
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plaintiffs eventually passed the CBEST.

Plaintiff Sara MacNeil Boyd ("Boyd"), an
African-American woman, took and failed the
CBEST four times, Boyd received her
bachelor’s degree in commerce from North
Carolina Central University in 1955. She has
credentials for secondary education and
counseling/pupil personnel services. She

- completed both a master's degree in education

and an administrative credentialing program
at San Jose State University, but was unable
to get an administrative credential because
she could not pass the CBEST. By obtaining
annual CBEST waivers from the CTC,
however, Boyd was able to serve as a vice-
principal from 1988 until her retirement in
1995.

Plaintiff Sam Genis ("Genis"), a Latino man,
took and failed the CBEST four times. Genis
earned his- associate’s degree from East Los
Angeles College in 1976. He then obtained a
bachelor’s degree in Spanish from California
State University, Los Angeles in 1979. From
1980 to 1983, he taught at Rio Vista
Elementary School in the El Rancho Unified
School District, but was unable to continue
there because he had not passed the CBEST.
He has since worked in private schools,

Plaintiff Agnes Haynes ("Haynes"), an
African-American woman, took and failed the
CBEST six times between 1991 and 1993, but
subsequently passed. Haynes received =a
bachelor’s degree in secondary education from
Grambling College in Louisiana in 1964. She
completed a master’s degree in educational
administration and an administrative
credentialing program at San Francisco State
University in 1995. By obtaining CBEST
waivers, Haynes worked as an eighth-grade
English and social studies teacher for two
years in the Ravenswood City School District.
She subsequently lost her teaching position
because she had not passed the CBEST. She
has since passed the test.

Plaintiff Diana Kwan ("Kwan"), an Asian
woman, took and failed the CBEST four times.
Kwan obtained an associate’s degree from the
City College of San Francisco in 1988 and a
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bachelor’s degree in liberal studies from San
Francisco State University in 1991, She has
not entered a teacher preparation program
because the program of her choice requires
passage of the CBEST for admittance. [FN7]
Kwan currently works as a flight attendant
for United Air Lines.

FN7. Many teacher preparation programs in
California require applicants to pass the CBEST as a
prerequisite to admission, despite the fact that the
State expressly discourages using the examination for
admissions purposes. See Cal.Educ.Code § 44252(f)
("It is the intent of the Legislature that applicants for
admission to teacher preparation programs not be
denicd admission on the basis of state basic skills
proficiency test resulis,”).

Plaintiff Marta Leclaire ("Leclaire"”), who is
Latina, took and failed the CBEST four times.
Leclaire received an associate’s degree from
City College of San Francisco in 1972. She
earned her bachelor’s degree at San Francisco
State University in developmental psychology
in 1976. She completed a teacher
credentialing program in multiple subjects/
elementary education at San Francisco State
University in 1978, but could not obtain a
multiple-subject credential because she has
not passed the CBEST. Leclaire does possess
a general school services credential, which
allows her to teach in child centers.

Plaintiff Antoinette Williams, an African-
American woman, toock the CBEST once in
1992 and failed it. She received her bachelor’s
degree in sociology from Fontbonne College in
Missouri in 1979. She seeks a' substitute
teaching credential but has not been able to
obtain one because she has not passed the
CBEST.

*1402 Plaintiff Robert Williams ("Williams"),
an African-American man, took the CBEST
ten times and passed all three sections by
August 1994, Williams obtained a bachelor’s
degree in physical education from Linfield
College in Oregon in 1974. In 1975, he earned
a master’s degree in physical education from
Stanford University and obtained a credential
to teach physical education. Williams later
completed an administrative credentialing
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program at California State University,
Hayward, but was unable to obtain an
administrative credential from the CTC until
he passed the CBEST in 1994. Williams has
worked in the San Leandro Unified School
District since 1986, first as a physical
education teacher, later as an assistant
principal for two years, and most recently as a
teacher on special assignment in human
relations for the district.

Plaintiff Toua Yang ("Yang"}, an Asian male,
took and failed the CBEST seventeen times
between 1991 and 1995. He has since passed
the test. Yang received an associate’s degree
from Merced College in 1989. He earned a
bachelor’s degree in liberal studies from
California State University, Sacramento in
1992, He also completed- a teacher
credentialing program at California State
University, Sacramento, but was not
credentialed because he did not pass the
CBEST test (until 1995). Yang has served as
a substitute teacher in the Sacramento City
Unified School District since 1994,

The Court conducted the trial in two phases.
The first phase consisted of the testimony of
fact witnesses and took place over five days in
February and March 1996. The second phase,
during which expert testimony was presented,
took place from June 3 to June 19, 1996.

1II.

A,

1.
"The direction in which education starts a
man will determine his future life." Plato,
The Republic bk. IV, 425-B.

Teachers occupy a special position of trust in
our society. They are entrusted with the
education of our children, the importance of
which one would be hard-pressed to
exaggerate. A child’s education is crucial not
only to that child’s individual prospects; in
the aggregate, the education of all children
has a profound effect on the future of the
state, and indeed the country, in which we
live. "A teacher affects eternity; he can never
tell where his influence ends." Henry Brooks
Adams, The Education of Henry Adams
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(1907).

As has often been observed, a teacher’s job
involves far more than simply instruction by
rote. Teachers have the power to inspire in
their students a love of learning and of
knowledge, even a will to achieve and to fulfil]
their potential. "In shaping the students’
experience to achieve educational goals,
teachers by necessity have wide discretion
over the way course material is communicated
to students. They are responsible for
presenting and explaining the subject matter
in a way that is both comprechensible and
inspiring.” Ambach v. Norwick, 441 U.S. 68,
78, 99 8.Ct. 1589, 1595, 60 L.Ed.2d 49 (1979).

At the same time, however, the importance of

the basic skills cannot be ignored. Teachers
are also role models. Students learn not only
what they are taught directly, but also what
they observe. "Part of a teacher’s
responsibility is to set an example for his
students and to act as a role model, a
responsibility made necessary by the fact that
students spend more time with their teachers
than with any persons other than immediate
family members and closest friends."
Hoagland v. Mount Vernon Sch. Dist. No. 320,
23 Wash.App. 650, 5697 P.2d 1376, 1382 (1979)
(Dore, J., dissenting), aff'd, 95 Wash.2d 424,
623 P.2d 1156 (1981). Schoolteachers who use
improper grammar or spelling, or who make
mistakes in simple caleulations, model that
behavior to their students-much to the
detriment of their education. The same can be
said for school principals, librarians, and
guidance counselors.

Given the significance of the teacher’s role,
the State has an obligation to the public "to
maintain the highest standards of fitness and
competence for the weighty task of educating
*1403 young impressionable students." Id.
As the Supreme Court has observed:

Our society grows increasingly complex, and
our need for trained leaders increases
correspondingly. Appellant's case represents,
perhaps, the epitome of that need, for he is
attempting to obtain an advanced degree in
education, to become, by definition, a leader
and trainer of others. Those who will come
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under his guidance and influence must be
directly affected by the education he receives.
Their own education and development will
necessarily suffer to the extent that his own
training ig [inadequate]),

McLaurin v, Oklahoma State Regents for
Higher Educ., 339 U.S. 637, 641, 70 S.Ct. 851,
853, 94 L.Ed. 1149 (1950). What was true
nearly fifty years ago remains true today, and
has perhaps become even more urgent. Our
economy has largely evolved from one driven
by manual labor to one driven by mental
labor, and literacy--of all kinds-has grown
increasingly critical.

2,
“(Iif you improve a teacher, you improve a
school." Willie v. Commissioner, 57 T.C. 383,
389, 1971 WL 2630 (1971).

Against this backdrop, the Court must
consider the CBEST. The Court is called upon
to decide whether teachers in California’s
public schools--all of whom have college
degrees--should be required to pass a test of
precollege level skills before they are allowed
to teach,

Though the precise grade-level of the items on
the CBEST is subject to some debate, it is
nonetheless clear that it tests at most
secondary-level, precollege skills. For
example, the most difficult mathematics
question on the August 1995 CBEST--judged
the most difficult because the most examinees
answered it incorrectly--was as follows:

How many students at a school can be served
a half-pint of milk from 5 gallons of milk?
[FN8]

FN8. The correct answer is A. There are two half-
pints in a pint; two pints in a quart; four quarts in a
gallon; multiplied by five gallons. Thus, 2 x 2 x 4 x
5 = 80.

A B0

B. 60

C. 40

D. 20

E. 10

The CBEST is self-evidently a test of basic
skills in reading, writing, and mathematics.

WE
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As will be discussed in detail in this Opinion,
the Court finds that plaintiffs have met their
burden of proving that the CBEST has an
adverse impact on the plaintiff class.
Defendants, however, have successfully
rebutted plaintiffs’ case by showing that the
CBEST is a valid, job-related test for the
teaching and nonteaching positions in the
public schools for which it is a requirement.
In response, plaintiffs have failed to show the
existence of an alternative selection device
that would adequately replace the CBEST.,

The CBEST is not a cure-all for the ills of
California’s public schools, but it is not meant
to be. It is simply a threshold measure. [FN9]
The State is entitled to ensure that teachers
and others who work in the public schools
possess a minimal level of competency in basic
reading, writing, and math skills before they
are entrusted with the education of our
children,

EN9. It should be noted that not every person
teaching in the public schools in California has
passed the CBEST. Thousands of teachers were
"grandfathered” in at the time the CBEST legislation
was passed, and others have received waivers from
the CTC.

B.

Plaintiffs contend that the CBEST has an
adverse impact on the minority groups
represented in the plaintiff class: African-
Americans, Latinos, and Asians. According to
plaintiffs, the CBEST is not a valid, job-
related measure of all the teaching and
nonteaching jobs for which it is required.

[1M2] "In enacting Title VII, Congress
required ’the removal of artificial, arbitrary,
and unnecessary barriers to employment when
the  barriers operate invidiously to
discriminate on the basis of racial or other
*1404 impermissible classification.” * Dothard
v. Rawlinson, 433 U.S. 321, 328, 97 S.Ct.
2720, 2726, 53 L.Ed.2d 786 (1977) (quoting
Griggs v. Duke Power Co., 401 U.S. 424, 431,
91 S.Ct. 849, 853, 28 L.Ed.2d 158 (1971).
[FN10] Title VII “proscribes not only overt
discrimination but also practices that are fair
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in form, but discriminatory in operation "
[FN11] Griggs, 401 U.S. at 431, 91 S.Ct. at
853. Thus, in a disparate impact case such as
this one, plaintiffs need not show that
defendants intended to discriminate against
them; they need only prove that a facially
neutral employment practice, viz., the CBEST,
has had a significant adverse impact on groups
protected by Title VII. Watson v. Fort Worth
Bank & Trust, 487 U.S. 977, 986-87, 108 S.Ct.
2777, 2784.85, 101 L.Ed.2d 827 (1988).
Nevertheless, “[nlothing in ([Title VI
precludes the use of testing or measuring
procedures; obviously they are wuseful.*
Griggs, 401 U.S. at 436, 91 S.Ct. at 856.
[FN12]

FN10. Congress removed the exemptions for state
and municipal employers in the 1972 amendments to
Title VII. See H.R,Rep. No. 238, 92d Cong., 2d
Sess. 1, reprinted in 1972 U.S.C.C.A.N. 2137,
2137, 2152-54.

FNIIL. Title VII provides, in pertinent part:

It shall be an unlawful employment practice for an
employer— :

(1) to fail or refuse to hire or to discharge any
individual, or ctherwise to” discriminate against any
individual with respect to his compensation, terms,
conditions, or privileges of employment, because of
such individual's race., color, religion, sex, or
national origin; or )
(2) to limit, segregate, or classify his employees or
applicants for employment in any way which would
deprive or tend to deprive any individual of
employment opportunities or otherwise adversely
affect his status as an employee, because of such
individual's race, color, religion, sex, or national .
origin.

42 U.S.C. § 2000c-2(a).

FNI12. Title VII further provides as follows:
Notwithstanding any other provision of this
subchapter, it shall not be an unlawful employment
practice for an cmployer ... to give and to act upon
the results of any professionally developed ability
test provided that such test, its administration or
action upon the results is not designed, intended or
used to discriminate because of race, color, religion,
sex or naticnal origin.

42 U.S.C. § 2000e-2(h) (1994).
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[3] As a threshold matter, the Court must
consider the appropriate standard for the
parties’ respective burdens of proof. Over the
years, the burdens of proof applicable to Title
VI disparate impact cases have changed.

Prior to the Supreme Court’s decision in
Wards Cove Packing Co. v. Atonio, 430 U.S.
642, 109 S.Ct. 2115, 104 L.Ed.2d 733 (1989),
the allocation of proof in a disparate impact
case such as this was described by the Ninth
Circuit as follows. [FN13] First, the plaintiff
"must establish that a facially neutral
employment practice produces a significant
adverse impact on a protected class." Clady v.
County of Los Angeles, 770 F.2d 1421, 1427
(9th Cir.1985), cert. denied, 475 U.S. 1109, 106
S.Ct. 1516, 89 L.Ed.2d 915 (1986). If the
plaintiff meets that burden, then "the burden
shifts to the employer to validate the selection
device, that is, to show that it has 'a manifest
relationship to the employment in question.” "
Id. at 1427 (quoting Griggs, 401 U.S. at 432,
91 S.Ct. at 854).

FN13. Sce also Connecticut v. Teal, 457 U.S. 440,
446-47, 102 5.Ct. 2525, 2530-31, 73 L.Ed.2d 130
(1982); Dothard, 433 U.8, at 329, 97 S.Ct. at 2726-
27, Albemarle Paper Co. v. Meody, 422 U.S. 405,
425, 95 S.Ct. 2362, 2375, 45 L.Ed.2d 280 (1975);
Griggs, 401 U.S. 424, 91 5.Ct. 849.

If the employer fails to meet its burden, then
the employer’s "use of the selection device will
be deemed a Title VII violation." Id. at 1428.
¥ the employer succeeds in validating the
selection device, however, the plaintiff may
nonetheless "rebut the defendant’s evidence
by showing that although job-related, the test
does not constitute a business necessity
because an alternative selection device exists
which would have comparable business utility
and less adverse impact.” Id.

In Wards Cove, the Supreme Court
repudiated the widespread assumption that
the burden of proof shifts entirely to the
defendant during the second phase of a
disparate impact case. Instead, the Court held
that “"the employer carries the burden of
producing evidence of a business justification
for his employment practice. The burden of
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persuasion, however, remains with the
disparate-impact plaintiff." 490 U.S. at 659,
109 S5.Ct. *1405 at 2126, In addition, the
Court appeared to reduce the defendant’s
burden by requiring only a“ showing of
“business  justification," viz., that "a
challenged practice serves, in a significant
way, the legitimate employment goals of the
employer,” id. at 658-59, 109 S.Ct. at 2125-26

- (emphasis added), rather than a showing of

"business necessity as required under
Griggs. 401 US. at 431, 91 S.Ct. at 853
(emphasis added). The Court emphasized that
“there is no requirement that the challenged
practice be ’essential’ or 'indispensable’ to the
employer’s business for it to pass muster,"
Wards Cove, 490 U.S. at 659, 109 S.Ct. at
2126.

Though the Supreme Court characterized its
decision as a mere clarification of existing
law, see id. at 659-60, 109 S.Ct. at 2126, it
came as a surprise to the lower federal courts
and was widely viewed as increasing the
plaintiff's burden in disparate impact cases.
See, e.g., Graffam v. Scott Paper Co., 870
F.Supp. 383, 392 & n. 4 (D.Me.1994), aff'd, 60
¥.3d 809 (I1st Cir.1995); Stender v. Lucky
Stores, Inc.,, 803 F.Supp. 259, 321 & n. 20
(N.D.Cal.1992); see also Wards Cove, 490
U.S. at 661, 109 S.Ct. at 2127 (Blackmun, J.,
dissenting); id. at 668-72, 109 S.Ct. at 2130:33
(Stevens, J., dissenting).

Partly in response to the Wards Cove
decision, Congress passed the Civil Rights Act
of 1991 ("1991 CRA"), which became effective
on November 21, 1991. The 1991 CRA
restored the proof allocation generally applied
in disparate impact cases prior to Wards Cove.
The statute describes the burdens of proof as
follows:

An unlawful employment practice based on
disparate impact is established ... only if--

(i) a complaining party demonstrates that a
respondent uses a particular employment
practice that causes a disparate impact on the
basis of race, color, religion, sex, or national
origin and the respondent fails to
demonstrate that the challenged practice is
job related for the position in_question and
consistent with business necessity; or

'él
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(i) the complaining party [makes a showing
of] an alternative employment practice and
the respondent refuses to adopt such
alternative employment practice,

42 U.5.C. § 2000e-2(kXIXA) (1994).

In this case, defendants’ conduct, which began
in late 1982 and continues into the present,
spans all three eras: (1) pre-Wards Cove from
1982 to 1989, (2) Wards Cove, from June 5,
1989, to November 21, 1991, and (3) the 1991
CRA, from November 21, 1991, to the present.
The case, however, was filed on September 23,
1992, well after the 1991 CRA’s effective date.
Thus, the Court must determine whether to
apply the burdens of proof established by the
1991 CRA to this case.

Although the Supreme Court considered the
issue of the 1991 CRA’s retroactivity in
Landgraf v. USI Film Products, 511 U.S. 244,
114 S.Ct. 1483, 128 L.Ed.2d 229 (1994), that
case is distinguishable. The only provision at
issue in Landgraf was § 102, which provides a
right to recover compensatory and punitive
damages and a right to jury trial. The Court
held that those sections did not apply to a case
that was on appeal when the 1991 CRA
became effective,

Landgraf thus did not reach the issue of
whether the burden of proof provisions of the
1991 CRA apply retroactively. The federal
courts have divided on the issue. A few courts
have refused to apply the 1991 CRA,
reasoning that the burden of proof provisions
"affect the liability of defendants® and
therefore "cannot be retroactively applied in
cases ... where alleged discriminatory conduct
occurred prior to" the 1991 CRA’s effective
date. Matthews v. Runyon, 860 F.Supp. 1347,
1355 (E.D.Wis.1994); see also Houghton v.
SIPCO, Inc., 38 F.3d 953, 959 (8th Cir.1994)
(holding that burden of proof under Wards
Cove, not 1991 CRA, applies to case filed
before effective date of 1991 CRA).

One court even interpreted Landgraf to stand
for the blanket proposition that no provision of
the 1991 CRA applies retroactively. Jones v,
Pepsi- Cola Metropolitan Bottling Co., 871
F.Supp. 305, 309 n. 11 (E.D.Mich.1994). Such
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a reading cannot be reconciled with the
language of Landgraf itself, however, in which
the Supreme Court explained:

*1406 [There is no special reason to think
that all the diverse provisions of the Act must
be treated uniformly for [retroactivity)
purposes. To the contrary, we understand the
instruction that the provisions are to "take
effect upon enactment” to mean that courts
should evaluate each provision of the Act in
light of ordinary judicial principles
concerning the application of new rules to
pending cases and pre-enactment conduct.

511 U.S. at -, 114 S.Ct. at 1505; see also id.
at - - -, 114 S,Ct. at 1494-95.

Other courts, including this Court, have
concluded that the burden of proof provision
does apply to cases that were pending at the
time of or filed after the effective date of the
1991 CRA. See Graffam, 870 F.Supp. at 393-
94; Housey. v. Carini Lincoln-Mercury, 817
F.Supp. 762, 766-68 (E.D.Wis.1993); Stender,
803 F.Supp. at 321-22.

[4] The Court finds that the allocation of proof
provision of the 1991 CRA applies to this case
because the provision effected a procedural
change, rather than a change in substantive
rights. As the Court explained in Landgraf:

Changes in procedural rules may often be
applied in suits arising before their
enactment without raising concerns about
retroactivity.... Because rules of procedure
regulate secondary rather than primary
conduct, the fact that a new procedural rule
was instituted after the conduct giving rise to
the suit does not make application of the rule
at trial retroactive.

511 U.S. at ----, 114 S.Ct. at 1502. The central
policy underlying the presumption against
statutory retroactivity--"the unfairness of
imposing new burdens on persons after the
fact"--is absent here. Id. at ---, 114 S.Ct. at
1500. This is not a case in which there exist
"concerns of unfair surprise and upsetting
expectations," id. at --- n. 35, 114 S.Ct. at
1506 n.- 35, or where "predictability and
stability are of prime importance." Id. at ----,
114 S.Ct. at 1500. The applicable burden of
proof does not affect parties’ conduct prior to
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litigation. To the contrary, a burden of proof
is implicated only at trial, long after the
conduct has taken place. [FN14] Nor does the
burden of proof affect defendants’ liability in a
substantive way: "It does not make unlawful
conduct that was lawful when it oceurred,” id,
at -, 114 S.Ct. at 1506, and it does not
"impair rights a party possessed when he
acted, increase a party’s liability for past
conduct, or impose new duties with respect to
transactions already completed." Id. at ---
114 S.Ct. at 1605. Therefore, the Court will
follow the general rule that "a court is to
apply the law in effect at the time it renders
its decision." Id. at ---, 114 S.Ct. at 1496
(quoting Bradley v. Richmond Sch. Bd., 416
U.S. 696, 711, 94 S.Ct. 2006, 2016, 40 L.Ed.2d
476 (1974)).

FN14. Courts have held that burden of proof
provisions in noncriminal statutes are procedural and
apply rctroactively. E.g., Lavespere v. Niagara
Mach. & Tool Works, Inc., 920 F.2d 259 (Sth
Cir.1990), cert. denied, 510 U.S. 859, 114 S.Ct.

- 171, 126 L.Ed.2d 131 (1993); Licberman-Sack v.
Harvard Community Health Plan, 882 F.Supp, 249
(D.R.1.1995). This is consistent with the general
practice that a judicial decision altering the burden of
proof in a civil action applies retroactively to cases
pending at the time of the decision. See, c.g.,
Melton v. Moore, 964 F.2d 880 (9th Cir.1992)
(discussing James B. Beam Distilling Co. v,
Georgia, 501 U.S5. 529, 11] S.Ct. 2439, 115
L.Ed.2d 481 (1991)).

In any event, it makes no difference which
standard of proof the Court employs in this
case. The Court’s determination that the 1991
CRA burdens of proof apply has no effect on
the outcome of the suit. Even under the
heavier burden of proof imposed by the 1991
CRA, defendants prevail. See Fitzpatrick v.
City of Atlanta, 2 F.3d 1112, 1117-18 (11th
Cir.1993).

C.

Plaintiffs bear the burden of proving that the
CBEST produces "a significant adverse
impact” on the plaintiff class. Clady, 770 F.2d
at 1427 (citing Teal, 457 U.S. at 446, 102 S.Ct.
at 2530). Plaintiffs can meet this burden
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through reliable statistics. Id. The Court
finds that plaintiffs have met their burden of
showing adverse impact.

Both parties in this case have ‘used the so-
called "80-percent rule" prescribed by the
Uniform Guidelines on Employee Selection
Procedures, 29 C.F.R. pt. 1607 (1978)
("Uniform *1407 Guidelines™), which were

- promulgated jointly by the EEOC, the Civil

Service Commission, the Department of

- Labor, and the Department of Justice. 29

C.F.R. § 1607.1(A). The Uniform Guidelines
are not binding on the Court, but they do have
some persuasive force. Bouman v. Block, 940
F.2d 1211, 1225 (9th Cir.), cert. denied, 502
US. 1005, 112 S.Ct. 640, 116 L.Ed.2d 658
(1991). :

Under the Uniform Guidelines, "[a) selection
rate for any race, sex, or ethnic group which is
less than four-fifths ( 4/5 ) (or eighty percent)
of the rate for the group with the highest rate"
is considered a showing of adverse impact. 29
C.F.R. § 1607.4(D). . Thus, under the 80-
percent rule, plaintiffs must show a selection
rate (or pass rate) for each of the groups
represented by the plaintiff class that is less
than 80 percent of the selection rate for non-
Latino Caucasians ("whites"), [FN15] who (as
a group) have the highest pass rates on the
CBEST. For example, suppose that ethnic
group A, the highest- scoring group on a test,
has a pass rate of 50 percent. Applying the
80- percent rule, 80 percent of 50 percent
(group A’s selection rate) equals 40 percent.
Thus, ethnic group B can show adverse impact
if less than 40 percent of the group passes the
test.

FN15. The Court recognizes, of course, that many
Latinos are also Caucasian. For simplicity’s sake,
however, the Court will use the term “"whites” to
mean non-Latino Caucasians.

[5] The undisputed evidence presented at trial
by both parties showed that, under the 80-
percent rule, an adverse impact exists with
respect to first-time CBEST-takers who are
grouped according to the class definition:
Latinos, African-Americans, .and Asians.
Therefore, plaintiffs have made their prima
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facie case.

Defendants do not quarrel with the statistics;
nevertheless, they argue that the CBEST does
not have an adverse impact on all members of
the plaintiff class. Defendants contend that a
few subgroups, particularly English-fluent
Asians, perform as well or better than whites
on certain parts of the CBEST. Defendants
also contend that cumulative, as opposed to
first-time, pass rates should be used, and that
these rates show no adverse impact for any
group in the plaintiff class. .

Plaintiffs object to defendants’ approach to
assessing adverse impact. They argue that all
Asians are properly treated as a single group,
whether they are fluent in the English
language or not, and whether they are, for
instance, Chinese, Filipino, Hmong, or Pacific
Islander. According to plaintiffs, the
appropriate analysis considers first-time pass
_rates of the CBEST as a whole by each of the
three groups defined in the plaintiff class
(African-Americans, Latinos, and Asians) as
compared to whites. The Court agrees.

Defendants have cited no authority for the
proposition that the plaintiff class should be
subdivided differently from the way in which
the groups are defined by the Court’s order
certifying the class, viz., African-Americans,
Latinos, and Asians. What little guidance the
Court could discover in this area supports
grouping class members by race or ethnicity
rather than by other characteristies (e.g.,
English fluency). For example, the Uniform
Guidelines provide that employers should
keep records on "the following races and
ethnic groups: Blacks (Negroes), ... Asians
{including  Pacific  Islanders), Hispanic
(including persons of Mexican, Puerto Rican,
Cuban, Central or South American, or other
Spanish origin or culture regardless of race),
[and] whites (Caucasians) other than
Hispanic." 29 C.F.R. § 1607.4B). The
definition of the plaintiff class conforms to this
standard.

Moreover, even if the Court were to adopt
defendants’ proposed subgroups, the Court
would still find that the CBEST has an
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adverse impact on the entire plaintiff class.
As discussed below, adverse impact is
appropriately measured by the first time a
candidate sits for the CBEST and fails it.
Using that standard, defendants’ proposed
subgroups show an adverse impact under the
80-percent rule.

Defendants also argue that adverse impact is
properly determined with respect to the pass
rate of each subpart of the test, rather than
pass rate on the CBEST as a whole. For this
contention, defendants cite Connecticut v.
Teal, 457 U.S. 440, 102 S.Ct. 2525, 73 *1408
L.Ed.2d 130 (1982). Teal does not support
defendants’ argument.

In Teal, the plaintiffs alleged that the
defendant’s written examination, which
employees were required to pass in order to
become permanent supervisors, had a
disparate impact on African-Americans. In
taking the next step and determining which of
the employees who had passed the test should
in fact be promoted, however, the defendant--
on the eve of trial--adopted a kind of
affirmative-action program and promoted a
greater percentage of Blacks than whites. At
trial, the defendant argued that "this "hottom-
line’ result, more favorable to blacks than to
whites, ... should be adjudged to be a complete
defense"” to the plaintiffs’ disparate impact
claim. 457 U.S. at 444, 102 S.Ct. at 2529.

The Supreme Court rejected the so-called
"bottom-line" defense. In doing so, the Court
emphasized that “Title VII prohibits
‘procedures or testing wmechanisms that
operate as "built-in headwinds" for minority
groups,” " and that "Congress’ primary
purpose was the prophylactic one of achieving
equality of employment ’‘opportunities’ and
removing 'barriers’ to such equality.” Id. at
448-49, 102 S.Ct. at 2531, Under this
standard, the Court concluded that "[t]he
examination given to {the plaintiffs] in this
case surely constituted suech a practice and
created such a barrier." Id. at 449, 102 S.Ct.
at 2531. As such, it was actionable under
Title VII.

Reviewing its precedents, the Supreme Court
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noted that it had “consistently focused on
employment and promotion requirements that
create a discriminatory bar to opportunities,
This Court has never read [Title VI as
requiring the focus to be placed instead on the
overall number of minority applicants
actually hired or promoted.” Id. at 450, 102
S.Ct. at 2532. "The suggestion that disparate
impact should be measured only at the bottom
line ignores the fact that Title VII guarantees
these individual [plaintiffs] the opportunity to
compete equally with white workers ¢n the
basis of job-related criteria." Id. at 451, 102
S.Ct. at 2532-33. The Supreme Court in Teal
thus held that a defendant employer cannot
excuse the use of a nonjob-related barrier by
showing that the: promotional process as a
whole resulted in a. proportionally greater
number of minority promotions than white
promotions.

Though Teal does not speak directly to the
issue of whether each subpart of a test should
be considered separately in analyzing
disparate impact, Justice Brennan’s opinion
implied that a test should be viewed as a
whole: “[The plaintiffs’) claim of disparate
impact from the examination, a pass-fail
barrier to employment opportunity, states a
prima facie case of  employment
discrimination...." Id. at 452, 102 S.Ct. at
2533 (emphasis added),

Here, as in Teal, the barrier imposed by
defendants is the requirement that plaintiffs
take and pass all three sections of a pass-fail
examination. One must pass the whole
CBEST in order to be eligible for employment
or promotion. Thus, the selection occurs when
a candidate passes or fails the CBEST as a
whole. Id. How different groups perform on
each subpart of the examination is therefore
not directly relevant to the issue of adverse
impact.

The legislative history of the 1991 CRA also

supporte this finding:

When a decision-making process includes

particular, functionally-integrated practices

which are components of the same criterion,

standard, method of administration, or test,
the particular, functionally-integrated
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practices may be analyzed as one
employment practice.

137 Cong.Rec. S15276 (daily ed. Oect. 25,
1991) (interpretive memorandum), reprinted
in 1991 U.S.C.C.A.N. 549, 767.

It is true, as defendants argue, that a
candidate retains her highest score on esach
subpart every time she sits for the CBEST,
and that the candidate may retake the test an
unlimited number of times, as often as six
times a year. Nonetheless, a candidate cannot
obtain a job unless and until she has passed
the CBEST--and she does not pass the CBEST
unless and until she passes not just one or two
subtests, but all three sections. Each time
that a candidate fails to pass the examination
as a whole, that candidate is deprived of an
employment or advancement *1409
opportunity. Kirkland v. New York State
Dep’t of Correctional Servs., 520 F.2d 420, 425
{2d Cir.1975), reh’g denied, 531 F.2d 5 (2d
Cir.1975), cert. denied, 429 U.S. 823, 97 S.Ct.
73, 60 L.Ed.2d 84 (1976); Richardson v.
Lamar County Bd. of Educ., 729 F.Supp. 806,
815 (M.D.Ala.1989), aff'd, 935 F.2d 1240 (11th
Cir.1991); see also Teal, 457 U.S. at 452, 102
S.Ct. at 2533; Bouman, 940 F.2d at 1225
(analyzing pass rates on three-part written
examination as a whole); Clady, 770 F.2d at
1429 (analyzing pass rates on written
examination as a whole as "a discrete
selection device").

Finally, defendants contend that adverse
impact should be assessed in light of
cumulative, rather than first-time, pass rates.
[FN16] As the Court has just explained,
however, the harm to a candidate occurs, if at
all, each and every time the candidate sits for
the CBEST and fails it. Each time the
candidate does not pass, she is barred from an
opportunity to become a teacher or to advance,
for instance, to an administrative position. As
this Court has noted once before, passing the
CBEST "is the sine qua non of employment in
California’s public schools." Association of
Mexican-American Educators v. California,
836 F.Supp. at 1551 Chereinafter "AMAE *).
[FN17] Therefore, it is basically irrelevant to
the issue of adverse impact that some, most, or
nearly all of those who take the CBEST

WE
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eventually pass. The loss of an employment
opportunity occurs each and every time a
candidate fails the test. See Teal, 457 U.S. at
462, 102 S,Ct. at 2533.

FN16. Plaintiffs have also argued that cumulative
pass rales are inappropriate because minority
applicants who fail the CBEST are deterred from
retaking the test at greater rates than nonminority
applicants. See Dothard v. Rawlinson, 433 U.S.
321, 330, 97 5.Ct. 2720, 2727, 53 L.Ed.2d 786
(1977). The CTC undertook = study of this issue in
1990. (Ex. 116.) The data showed that Asians and
African Americans who failed the CBEST repeated
the test in smaller numbers than Latinos and whites.
The reasons for this disparity, however, are
unkpown.  Plaintiffs produced no evidence of any
deterrent effect other than the testimony of Dr. Jew,
which the Court finds to be of little weight due to its
unscientific, anecdotal nature.

Notwithstanding this finding, the Court notes that the
information provided in the CTC pamphlet
distributed to those who fail the CBEST is
unfortunate. (See Ex. 60.) The pamphiet provides a
somewhat misleading table showing the likelihood of
passing each section of the CBEST upon retaking it,
based on one's current score. As the testimony of
defendants’ expert, Dr. William Mehrens, illustrated,
the table can easily be misinterpreted to reduce the
candidate’s real likelihood of success by a significant
measure. The pamphlet also fails to emphasize that
studying for the examination can greatly increase a
candidatc’s ability to pass the CBEST on retaking.

FN17. Defendants argued that the CBEST is a
licensing test, but it is in fact an employment test,
Sec AMAE, 836 F.Supp. at 1550,

The Court turns now to the evidence.
Plaintiffs’ expert, Dr. John Poggio, concluded
that the first-time pass rates were as follows:

Asians 53.0%
African-Americans 37.7
Latinos 49.4
Whites 73.4

(Poggio Direct Test. at 12.) Under his
analysis, it is clear that all of the groups
represented by the plaintiff class have a pass
rate that is less than 80 percent of the white
pass rate.
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The analysis performed by defendants’
expert, Dr. Joan Haworth, supports this
finding. Her results with respect to first-time
CBEST takers in the plaintiff class were as
follows:
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Asian 59.9%
Black 37.4
Hispanic/Latino 47.0
Filipino 42.7
Puerto Rican 45.8
Pacific Islander 49.9
White 80.0

(See Ex. 1387, tbl. 24, col. 5, Haworth Rep.)
The only two categories in Dr. Haworth's
analysis of the pass rates of first-time
examinees to show no adverse impact under
the 80-percent rule were "American Indian"
(67.1 percent) and "Other" (65.6 percent),
neither of which is a group included in the
plaintiff class. (See id) As discussed above,
the categories used by Dr. Haworth should
have been aggregated into the three categories
represented by the plaintiff class. Thus, the
"Asian" category should include both Filipinos
and Pacific Islanders, and the "Hispanic/*1410
Latino" category should include Puerto
Ricans.

The Court also notes that Dr. Haworth found
no difference in the extent of adverse impact
between the former version of the CBEST and
the revised CBEST administered in August
and QOctober 1995,

Dr. Haworth conducted a multiple regression
analysis in order to suggest some possible
explanations for the comparatively poor
performance of minority groups on the
CBEST, such as lack of English fluency and
lower level of education. The Court finds this
analysis interesting, and ultimately
encouraging, because it appears to show that
preparation factors play a strong role in a
candidate’s performance on the CBEST,
regardless of the candidate’s race or ethnicity.

Nevertheless, this analysis is entirely
irrelevant to the issue of adverse impact. It
does not matter why the disparate impact
exists. Defendants cannot escape liability by
showing that the disparate impact is
attributable to particular background factors.
The Ninth Circuit has rejected “the
proposition that a defendant need not validate
an examination if the disparate impact of that
examination correlates with some facially non-
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discriminatory factor or factors." Bouman,
940 F.2d at 1228, As the Court of Appeals
explained:

[Tlhe whole point of a disparate impact
challenge is that a facially non-
discriminatory employment or promotion
device-in this case an examination--hag a
discriminatory effect. It would be odd indeed
if a defendant whose facially non-
discriminatory examination which has a
disparate impact could escape the obligation
to validate the examination merely by
pointing to some other facially non-
discriminatory factor that correlates with the
disparate impact. [The defendant’s] failure to
validate cannot be excused simply by the
correlation between success on  the
examination and experience.

Id. (citation omitted).

This reasoning has been clear since Griggs.
There, the Supreme Court observed that the
plaintiffs, African-Americans, were less likely
to meet the requirements of a high school
diploma and a passing score on a general
aptitude test because they had received
"inferior education in segregated schools" and
had lower high school graduation rates than
whites. Griggs, 401 U.S. at 430 & n. 6, 91
S.Ct. at 853 & n. 6. Merely explaining the
impediments to plaintiffs’ ability to meet the
job requirements did not, however, excuse the
defendant from the burden of showing that the
requirements were job-related. Indeed, the
Court held that both requirements were
invalid,

D.

(6)(7] The burden now shifts to defendants to
validate the CBEST--in other words, "to show
that it has 'a manifest relationship to the
employment in question.” " Clady, 770 F.2d at
1427 (quoting Griggs, 401 U.S. at 432, 91
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S.Ct. at 854). Where, as here, a scored test is
involved, the Ninth Circuit requires a showing
that the test is “job-related,” that is, "that it
actually measures skills, knowledge, or ability
required for successful performance of the
job.” [FN18] Contreras v. City of Los Angeles,
656 F.2d 1267, 1271 (9th Cir.1981) accord
Clady, 770 F.2d at 1427-28.

FNI18. An employment test is not required to test
every skill - required to perform the job,
Nevertheless, under professional testing standards,
“the investigator should describe the whole job as
part of the job analysis, indicate what is included in
the domain and explain why certain parts were or
were not included.”  Society for Industrial and
Organizational Psychology, Principles for the
Validation and Use of Personnel Selection
Procedures 20 (3d ed. 1987) ("SIOP Principles”).

The Ninth Circuit has explained the
validation process as follows:
The employer must first specify  the
particular trait or characteristic which the
selection device is being used to identify or
measure. The employer must then determine
that that particular trait or characteristic is
an important element of work behavior.
Finally, the employer must demonstrate by
"professionally acceptahle methods" that the
“selection device is “predictive of or
significantly correlated” with the element of
work behavior identified in the second step.
*1411 Craig v. County of Los Angeles, 626
F.2d 659, 662 (9th Cir.1980), cert. denied, 450
U.S. 919, 101 S.Ct. 1364, 67 L.Ed.2d 345
(1981) (quoting Albemarle Paper Co. v. Moody,
422 U.S. 405, 431, 95 S.Ct. 2362, 2378, 45
L.Ed.2d 280 (1975)y.

As discussed below, the Court finds that
defendants have satisfied this standard. They
have shown that basic skills in reading,
writing, and mathematics are important
elements in the jobs for which the CBEST is
required and that the CBEST actually
measures such basic skills. In this portion of
the Opinion, the Court will discuss the job-
relatedness of the skills tested by the items on
the CBEST and the test’s content validity for
the jobs for which it is a requirement. Then,
the State’s determination of where to set the
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passing scores on the three parts of the
CBEST will be addressed. Of necessity, the
Court will analyze the validity evidence in
some detail.

1.

[8] As a preliminary matter, the Court will
address plaintiffs’ argument that, even
assuming defendants have succeeded in
proving that the CBEST is content valid, the
CBEST still has not been shown to be job-
related because of defendants’ failure to show
criterion-related wvalidity and construct
validity.

"Content validity" refers to the extent to
which the items on the CBEST are
representative of a defined universe or domain
of content, in this case, the basic reading,
writing, and mathematics skills relevant to
the job of teaching. A classic illustration of a
content-valid test is a typing test for a typist.
This is the only kind of validity evidence
presented by defendants in this case.
“Criterion-related validity" refers to the
extent to which an individual’s score on the
CBEST is predictive of some other criterion,
usually job performance. A student’s score on
the SAT, for example, predicts to some extent
that student’s first-semester grades in college.
“Construct validity" refers to the extent to
which the CBEST is a measure of some
hypothetical or psychological construct, such
as logical reasoning ability.

The Court disagrees with plaintiffs’ argument
that the CBEST’s validity cannot be shown
absent construct and eriterion-related validity
evidence. Plaintiffs have provided no
authority for the proposition that all three
types of validity evidence must be shown for a
test to be adequately validated. Indeed, the
opposite appears to be true: The Uniform
Guidelines, for instance, provide that
defendants "may rely upon criterion-related
validity studies, content validity studies or
construct wvalidity studies." 29 CF.R. §
1607.5(A) (emphasis added).

Moreover, the Court would not expect to find
the kind of evidence of criterion-related
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validity that plaintiffs argue is lacking.
Plaintiffs argue that the CBEST is not valid
because it does not predict a candidate’s
performance as a teacher. They cite both the
Dick study (Ex. 205) and the Fresno study (Ex.
575 at 56-61) for this point.

The CBEST, however, does not purport, and
wag not designed, to predict a teacher
candidate’s performance on the job. Rather,
as Dr. Mehrens’ testimony emphasized, the
CBEST is a measure of basic skills, a
minimum threshold of competency that one
would not expect to be positively correlated
with job performance, any more than one
would expect the written driver’s examination
to predict which: candidates will be good
drivers on the road. It is, therefore, not
surprising that neither the Dick study nor the
Fresno study showed any relationship between
performance on the CBEST and successful
performance as a teacher, [FN19]

FNI9. In addition, both studies are of questionable
value because of their serious methodological flaws.
The Dick study involved a very small sample size,
thirty-two teachers, and it suffered from an extreme
range restriction problem: Only two teachers in the
sample had failed the CBEST; the other thirty had
passed. The Fresno study also had an extreme range
restriction  problem  because 98 percent of the
teachers in the sample reccived the same rating,
"satisfactory,” which was the highest available rating
on a three-point scale.

Plaintiffs further contend that content
validation was inappropriate, and that
construct validation was necessary, because
the CBEST measures general mental aptitude
rather than specific skills, The Uniform
Guidelines provide as follows:

*1412 A selection procedure based upon
inferences about mental processes cannot be
supported solely or primarily on the basis of
content validity. Thus, a content strategy is
not appropriate for demonstrating the
validity of selection procedures which purport
to measure traits or constructs, such as
intelligence, aptitude, personality,
commonsgense, judgment, leadership, and
spatial ability.

29 CF.R. § 1607.14(C). In support of this
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proposition, plaintiffs presented the testimony
of Dr. Joel Lefkowitz. [FN20)] The Court
rejects plaintiffs’ argument.

FN20. The Court finds Dr. Lefkowitz lacking in
credibility. Other courts have also made note of his
sloppy analysis, which has included using the
incorrect formulae and making basic errors in
computation. E.g., Police Officers for Equal Rights
v. City of Columbus, 916 F.2d 1092, 1102-03 (6th
Cir.1990).

As the Uniform Guidelines explain, a content
validity strategy is only inappropriate where a
selection device purports to measure a
hypothetical construct or trait, such as
leadership or spatial ability. The CBEST is
not such a selection device; it does not purport “
to measure a candidate’s general mental
aptitude, intelligence, or any other construct.
Rather, it is designed to measure specific,
well-defined skills in reading, mathematics,
and writing.

Moreover, there is no evidence to support the
feasibility of conducting a construct validity
study. “[Clonstruct validation is frequently
impossible. Even the (Uniform] Guidelines
acknowledge that construct validation
requires 'an extensive and arduous effort.’ "
Guardians Ass’n v. Civil Serv. Comm'n, 630
F.2d 79, 92 (2d Cir.1980), cert. denied, 452
U.S. 940, 101 S.Ct. 3083, 69 L.Ed.2d 954
(1981) (quoting 29 C.F.R. § 1607.14(D)). The
Court finds that not much has changed since
1978, when the authors of the Uniform
Guidelines observed, "Construct validation is
a relatively new and developing procedure in
the employment field, and there is at present
a lack of substantial literature extending the
concept to employment practices." 29 C.F.R. §
1607.14(D}.

The Court now turns to the validity evidence
in the case. Defendants presented three
validity studies of the CBEST: (1) the 1982
validity study conducted by Dr. Patricia
Wheeler and Dr. Patricia Elias of the
Educational Testing Service ("ETS"); (2) the
1985 Practitioners’ Review conducted by Dr.
Richard Watkins; and (3) the job analysis and
content validity studies conducted by Dr.
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Kathleen Lundquist during 1994 and 1995,
[FN21]  As discussed below, the Court
concludes that this evidence amply
demonstrates the job- relatedness of the items
on the CBEST.

FN21. In addition, defendants introduced the
Curriculum Matching Project, in which two ETS
cmployees, Ave Maria Merritt and  Michael
Ponisciak, matched CBEST test specifications to
material found in textbooks purportedly used in the
California public schools. Due to the unscientific
nature of the study, the Court did not find it
particularly helpful; however, the study did support
the overall conclusion that the kinds of skills tested
on the CBEST can be found in elementary and
sccondary school textbooks.

The Wheeler and Elias study was conducted
in the fall of 1982, shortly before the CBEST
was first administered in December 1982. It
involved a total of 289 participants who
reviewed the multiple-choice test items (math
and reading). The participants included 277
teachers, administrators, and other
nonteachers from thirteen school districts and
teacher educators [FN22] from twelve teacher-
training institutions. The group included a
fairly large sample of minority group
members. In addition, 44 teachers and college
faculty reviewed the essay topics and
responses for the writing test. (See generally
Ex. 120, Wheeler & Elias Report.)

FN22. The term "tcéchcr educator™  sounds
redundant, but it means a person who teaches would-
be teachers.

The study participants (or "judges") conducted
an item content review of the items on the
reading and math subtests. A portion of the
judges worked individually, and the
remainder participated in discussion groups.
All the judges were asked to rate the accuracy,
fairness, and clarity of each test item and the
relevance of each item to the job of teaching in
California. The study employed a four-point
scale for relevance: crucial, important,
questionable, and not relevant for the job of
teaching at any grade level in any *1413
subject area. Items that were marked
questionable or not relevant by 40 percent or
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more of the judges were reviewed and a
decision made to retain, revise, or discard
them; however, no item was discarded solely
for lack of relevance.

According to both plaintiffs’ and defendants’
experts, a 50-percent rule for an acceptably
high judgment of relevance is professionally
acceptable. That is, if more than half the
participants rate an item as relevant, it should
be retained. In the Wheeler and Elias study,
34 out of the 40 reading items and 24 of the 40
mathematics items were judged to be crucial
or important by 70 percent or more of the
judges. For mathematics, an additional 9
items were deemed crucial or important by
more than 60 percent of the judges. Only one
of the reading items and three of the math
items were rated as crucial or important by
less than 50 percent of the judges. The overall
relevance ratings were 76 percent crucial or
important for the reading examination, and 65
percent for mathematics. [FN23) In addition,
there were no major differences between the
relevance ratings made by teachers and those
made by nonteachers. (Ex. 120 at 34-35, tbls.
14 and 15.)

FN23. Plaintiffs made much of the fact that the data
recording form used in the study instructed the judge
as follows: “For each item, check the level of
relevance for the CBEST program.” (Ex. 120, Ap'p.
A) It is true, as plaintiffs argue, that the
relationship of an item to "the CBEST program” is
not the praper inquiry. Even defendants' expent Dr.
William Mehrens had to concede as much, The
Wheeler and Elias report, however, clearly indicates
throughout that the judges were instructed to
consider the rclevance of items to the job of
teaching, not to “the CBEST program." The
phrasing on the form was sloppy, but it is a minor
mistake and docs not negale the study’s results.

The second content validity study was the
Practitioners’ Review conducted by Dr.
Watkins in 1985. (See generally Ex. 118,
report) This study involved 234 teachers,
administrators, teacher educators, and other
school employees. Thirty-six percent were
members of minority groups.

The participants took part in nine review
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panels, in which they judged the relevance of
both the skills assessed by the CBEST and the
test items themselves. A four-point scale was
used: Very relevant, moderately relevant,
elightly relevant, and not relevant.

The percentage of panclists who rated the
CBEST ekills as very relevant or moderately
relevant was as follows;

Reading
Literal comprehension 98%
Logical comprehension 97
Critical comprehension 94
Mathematics
Problem solving skills 95

Applied problem solution 89
Concepts and relationships 87

Writing 99

(Ex. 118 at vi) Thus, the vast majority of
participants rated all the skills tested by the
CBEST as either very or moderately relevant.
(FN24]

FN24. The judges were also asked whether the relative
weights assigned to the reading and math skills were
right and, if not, what weight they should be given.
Here, the results were more mixed. More than half of
the judges concluded that the weights given the reading
skills were about right. Of those who did not, most
thought that literal comprehension should be given more
weight and logical comprchension, less weight. The
percentage of judges who thought that the weights
assigned to the math skills were about right was much
lower; those results were as follows:

Arithmetic (40%) 46%
Algebra {(40%) 35
Geometry (20%) 59

Gencerally speaking, the judges concluded that more
weight should be givén to arithmetic and less to
algebra, though overall there was significant
disagreement on the weighting of skills.

As Dr. Mchrens explained, however, the relative
weight assigned to each of the math subtests is
unimportant where they are highly correlated, which
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they are here. {Mehrens Direct Test. at 30-31.) Altering
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the weights would have "only very minimal effects” on
test-takers” CBEST scores. (Id. at 31.)

With respect to the test items, the
participants were asked to judge the relevance
and difficulty level of each item. For the
reading subtest, the questions were judged to
be very relevant or moderately relevant by 90
percent of the panel members, and 89 percent
Judged the questions to be easy or medium in
*1414 difficulty. For the mathematics subtest,
87 percent judged the questions to be very or
moderately relevant, and 84 percent judged
the questions to be easy or medium in
difficulty. Overall, only 3 percent of the panel

members rated some math questions not

relevant.

The third and most comprehensive series of
validity studies was undertaken by Dr.
Lundquist in 1994. Her work consisted of a
job analysis survey and a content validation
study. (See generally Ex. 1541, job analysis
results; Ex. 1543, content validation report.)

The survey for the job analysis was developed
as follows. First, a literature search was
conducted on basic skill requirements for
teachers at the kindergarten through twelfth
grade levels. Then, 52 California public
school teachers from different grade levels,
geographic areas, and ethnic groups were
interviewed regarding their job activities,
their use of reading, writing, and mathematics
skills, and other knowledge, skills, and
abilities used on the job. Eighteen of these
teachers were observed on the job. The
information gathered from the interviews,
observations, and literature review was used
to draft a preliminary list of skills and
activities used by teachers.

Next, panels of content experts reviewed the
list of skills and abilities. In addition, the
panels evaluated the skills required to use
actual curricular materials, samples of which
had been obtained from the interviewed
teachers. The panels also linked the skill
requirements to job activities. Most of the
skills were determined to be required for using
the curricular materials and for performing
activities on the job. Dr. Lundquist concluded
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that there was "strong linkage of skills to
[teacher job] activities." (Ex. 1541 at 139, job
analysis results,)

Finally, the job analysis survey was created
based on all of the collected information. The
survey was then reviewed by the CTC and
pilot-tested on a sample of 28 teachers, and
revised accordingly. The final survey included
39 reading skills, 27 writing skills, and 37
math skills. It also surveyed 59 teacher job
activities, and included questions regarding
the use of non-English languages; reading,
writing, and math abilities "representing the
role of teachers as models of well-educated
people”; and the candidate’s background.
(Lundquist Direct Test. at 20.) A version of
the survey for administrators was also created
to determine whether they shared a common
set of skill requirements with c¢lassroom
teachers.

The survey was distributed to more than
6,000 teachers and 1,100 administrators.
Data from approximately 1,100 teachers and
230 administrators was collected. Each job
activity was rated on importance, frequency,
and time constraints; [FN25] each skill was
rated on importance, frequency, and whether
it was required at entry. [FN26)

FN25. The time constraints data was considered by
Dr. Lundquist to be uninterpretable because of
nonsensical results:  For instance, high ratings were
given to the activity "Establish rapport with all
students.” In addition, she received telephone calls
from teachers expressing confusion over the
category.  Thus, no analysis of the data was
conducted. (Ex. 1541 at 126, job analysis report.)

EN26. No analysis was performed on the “required
at entry” data because of concerns about the data.
The category was supposed to describe skills that a
teacher should know upon entering the job, as
opposed to skills that would be leamed on the job.
Again, nonsensical results suggested that the
participants did not understand the scale. For
example, the skiil "Use the table of contents ... of a
book to locate information™ was rated as required
upon entry by less than 80 percent of the survey
respondents. In addition, as  with the *time
constraints™ category for activitics, Dr. Lundquist
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received phone calls from confused participants,
(Ex. 1541 at 130, job analysis results.)

To identify important activities and skills,
Dr. Lundquist employed a very high standard.
An activity or skill was considered important
(and thus retained) only if at least 80 percent
of the survey respondents rated the activity or
skill as applicable to the job and the mean
importance rating was 1.5 or higher on the
importance scale, which ranged from 0 to 3:
not applicable~0, minor-1, important--2, or
critical--3. Activities and skills meeting the
importance criteria were then subjected to
subgroup analysis by ethnic group, credential
category, and primary language subgroup.
Items were dropped if they showed a
statistically significant mean *1415 difference
for the subgroup and the mean importance
rating for any subgroup was below 1.5,

Of the 59 job activities, 13 were dropped
under the importance criteria, and one
additional activity was dropped after subgroup
analysis. The results for skills were as
follows: Of the 39 reading skills, one was
dropped; of the 27 writing skills, two were
dropped; and, most significantly, of the 37
math skills, 21 were dropped. After subgroup
analyses, one additional reading skill and six
additional math skills were dropped. Thus, a
total of 37 reading skills, [FN27) 25 writing
skills, [FN28] and only 10 math skills (FN29]
were retained as a result of the job analysis
survey.

FN27. The two dropped reading skills were (1)
"Understanding material in another language” and
(2) "Recognizing \Re style or manncr of expression
used by the author.” (Ex. 1967 at 24.)

FN28. The two dropped writing skills were (1)
"Using informal language when writing” and (2)
"Writing at an appropriate level for professional
publication.” (Ex. 1967 at 25.)

FN29. The ten retained math skills were:

1. Add, subtract, multiply, and divide with whole
numbers.

2. Add, subtract, multiply, and divide with fractions,
decimals, and percentages.

3. Determine and perform necessary arithmetic
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operations to solve a practical math problem (e.g.,

determine the total invoice cost for ordered supplies

by multiplying quantity by unit price, summing all

items).

4. Solve mathematical problems using a calculator.

5. Understand and use standard units of length,

temperature, weight, and ecapacity in the U.S.

measurcment system.

6. Measure length, perimeter, area, and volume. 7.
~ Understand and usc estimates of time to plan and

achieve work-related objectives.

8. Estimate the results of problems involving

addition, subtraction, multiplication, and division

prior to computation.

9. Determine whether enough information is given to

solve a problem; identify the facts given in a

problem.

10. Usc numerical information contained in tables

and various kinds of graphs (e.g., bar, line, circle) to

solve math problems.

(Ex. 1541, ex. 5-20, job analysis results.)

Based on her comparison of teachers’ and
administrators’ responses, Dr. Lundquist
concluded that "all of the skills identified as
important for teachers were also important for
administrators.” (Ex. 1541 at 135) In
addition, Dr. Lundquist found “no meaningful
differences" among ethnic groups in the skills
that were deemed important, and no skills
were dropped as a result of ethnic subgroup
analysis. (Ex. 1541 at 131.) There was also
“near unanimous agreement among teachers
sampled that [basic] skills were critical for
teachers in their roles as models of well-
educated people.” (Ex. 1541 at 137.)

The CTC was surprised, however, by the
large number, and especially the types, of
math skills that were dropped by the job
analysis survey. [FN30] Indeed, this result
seemed absurd with respect to certain skills.
*1416 For example, one of the skills that was
dropped was "Perform arithmetic operations
with basic statistical data related to test scores
(e.g., averages, ratios, proportions, and
percentile scores)." (Ex. 1541 at 259, job
analysis results, ex. 5-20.) Obviously, teachers
must know how to determine a student’s grade
for the term by calculating the average of the
student’s test scores. In addition, this skill
just barely missed being retained; it was
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endorsed by 79.3 percent of the survey
respondents. Only Dr. Lundquist’s stringent
80 percent criterion resulted in its not being
retained.

FN30. The twenty-seven dropped math skills were:
1. Add, subtract, multiply, and divide with positive
and negative numbers.

2. Perform arithmetic operations that involve
powers, roots, and scientific notation.

3. Perform arithmetic operations with basic statistical
data rclated to test scores (e.g., averages, ratios,
proportions, and percentile scores). ;

4. Recognize relationships in numerical data (e.g.,
compute a percentage change from onc year to the
next).

5. Solve simple algebraic problems (c.g., equations
with one unknown).

6. Solve complex algebraic problems (e.g., solving
cquations  with multiple unknowns, factoring
algebraic expressions). 7. Understand and use
standard units of length, temperature, weight, and
capacity in the international metric system.

8. Use a formula to compute perimeter, area, and
volume.

9. Solve problems that involve angles, triangles,
parallel lines, and perpendicular lines using
geometric principles and theorems.

10. Understand and solve problems using simple
coordinate geometry (i.e., plot points on an x-y axis,
solve problems involving the interpretation of points
on an Xx-y axis).

11. Understand basic principles of probability and
predict likely outcomes based on data provided (e.g.,
cstimate the likelihood that an event will ocecur).

i2. Apply properties of exponential and logarithmic
functions (e.g., growth and decay, Richter scales,
pH scales, am/fm radio dials).

13. Translate a math equation into a verbal problem.

14. Write equations using variables to represent
situations presented in words.

15. Recognize alternative mathematical methods of
solving a problem,

16. Recognize the position of numbers in relation to
each other (e.g., 1/3 is between 1/4 and 112 ; -7 <
-4).

17. Usc the relations less than, greater than, or equal
to, and their associated symbols to express a
numerical relationship. 18, identify numbers,
formulas, and mathematical expressions that are
mathematicaily equivalent (e.g., 2/4 = 172 |, Ipild =
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2[pilr).

19. Recognize patterns and spatial relationships
through observations of geometric figures (e.g.,
secing the right triangles in a cube).

20. Understand and use rounding rules when solving
problems.

21. Understand and apply the mezning of logical
connectives (c.g., and, or, if-then) and quantifiers
(e.g., some, all, none).

22. Identify or specify a missing entry from a table
of data (e.g., subtotal),

23. Use graphs of discrete and continuous functions
(e.g., bell curves, scattergrams).

24. Read and interpret schematic diagrams, such as
flowcharts, electrical wiring diagrams, and scale

drawings.

25. Interpret the meaning of mean, median, and
mode.

26, Interpret the meaning of variance and standard
deviation.

27, Interpret the meaning of standardized test scores
(e.g.. stanine scores, percentiles) to determine how
individuals performed relative to other students,

{Ex. 1541 ex. 5-20 (job analysis results).)

The CTC was reluctant to alter the CBEST's
mathematics subtest in such a radical faghion
without further investigation; therefore, the
CTC commissioned Dr. Lundquist to conduct a
content validity study to reexamine the math
skills on the CBEST. (See generally Ex. 1543,
content validation report.) ’

For the content validity study, 20 teacher
educators participated in two focus groups in
which they were presented with all 37 of the
math skills from the original job analysis
survey. As in the survey, the participants
were asked to rate the applicability of each
skill and whether the skill was required upon
entry to the job. In addition, they were asked
to rate both the current and future importance
of each gkill. Dr. Lundguist used roughly the
same retention criteria as in the job survey
analysis. For a skill to be retained, at least 80
percent of the teacher educators had to rate
the skill as applicable and required at entry,
and the skill had to have average cwrrent and
future importance ratings equal to or greater
than two {out of a three-point scale, one being
"minor," and three being “eritical"). Under
these criteria, 26 out of the 37 math skills
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were retained. All of them were rated
important or critical.

Those 26 math skills were then given to two,
groups: One composed of 26 content experts
and another of 28 community members. The
two groups were asked to rate the
applicability of each skill and whether it was
required at entry. (FN31] If either group
found that a particular skill was applicable
and required at entry (using the 80 percent
agreement criterion), then that skill was
retained. The content expert panel retained
17 skills, the community group, 16 skills.

FN31..In addition, thc two groups were asked to
judge what percentage of minimally qualified
teachers would be proficient in the skill today and
what percentage would be proficient in the skill in
three to five years’ time,

Overall, 19 of the 26 math skills were
ultimately retained: the original 10 that had
been retained after the job analysis survey,
plus 9 additional skills. [FN32]

FN32. The nine additional skills were:

1. Perform arithmetic operations with basic statistical
data related to test scores, such as averages, ratios,
proportions, and percentile scores.

2. Recognize relationships in numerical data, for
cxample, compute a percentage change from one
year to the next.

3. Solve simple algebraic problems, for example,
equations with one unknown.

4. Understand basic principles of probability and
predict likely outcomes based on data provided. For
example, estimate the likelihood that an event will
occur. -

5. Recognize alternative mathematical methods of
solving a problem.

6. Recognize the position of numbers in relationship
to each other. For example, knowing that one-third
is between one-fourth and one-half, or that minus
seven is less than minus four.

7. Understand and use rounding rules when solving
a problem.

8. Understand and apply the meaning of logical
connectives, the words "and,™ "or," "if, then,” and
quantifier words like "some,” "all* or *none.”

9. ldentify or specify a missing entry from a table of
data, for example, a subiotal.
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(See R.T. at 1299-1301.)

Dr. Lundquist then formulated new test
specifications for all three parts of the test,
*1417 after conducting an additional study in
which the skill factors and the skills that
comprised them were reviewed by a group of
teacher educators and a group of content
experts. Although the test specifications for

- reading and writing were reformulated, they

correspond to the former CBEST specifications
(Ex. 138) for those sections. For mathematics,
however, several skills in the old test
specifications cannot be matched in the new
specifications, as those skills were dropped as
not job-related by the job analysis and content
validity study. In comparing the new CBEST
test specifications to test items on two forms of
the CBEST, Dr. Lundquist was only able to
match 40 percent of the test items to the new
test specifications; the other 60 percent of the
test items were no longer applicable because
they related to nonjob-related skills no longer
included in the CBEST test specifications.
(Ex. 1543 at 4-6, 4-23, ex. 4-6). '

The CBEST was revised before the August
1995 administration in response to Dr.
Lundquist's content validation study and the
revised test specifications. The math skills
tested on the examination were limited to the
19 that had been confirmed by the contént
validity study. [FN33] For both reading and
mathematics, the skills were weighted
proportionately to their criticality ratings in
the job analysis survey. [FN34]

FN33. Plaintiffs have suggested that the revised
CBEST improperly includes skills that should have
been climinated from the test specifications as a
resull of Dr. Lundquist’s job analysis and content
validity study, but they have shown no evidence of
this.

In particular, plaintiff’s counsel argued repeatedly
that the revised CBEST improperly included an item
that he characterized as a “muitiple unknown"”
problem, even though solving algebraic equations
with multiple unknowns is a skill that was not
retained.

The Court was surprised to hear counse! make this
argument. To set the record straight, the problem
did not involve multiple unknowns; it involved a
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single unknown, The problem reads as follows:
According to her college transeript, Emilia received
6 more A's than B's. If she reccived a total of 36
A's and B's, how many A’'s did she receive?

A. 12

B. 21

C.24

D. 27

E. 30

(Ex. 642 (problem 70).)

The most straightforward way to solve the problem

is thus:

=x+(x+6)

I6=2x+6

30 =2x

15=x

“X" represents the number of B's and "x = §"

represents the number of A's. Therefore, Emilia
received 21 A’s and the correct answer is B. There
is but one unknown: x.

Moreover, as Dr. Lundquist testified, this is not the
only way to solve the problem. One could also
cyeball it—that is, divide 36 by two to get 18, then
count up by three to get 21. Or, one could use tria)
and. error by simply subtracting six from each
answer choice until one figured out which answer
plus the answer minus six equals 36. None of these
methods involves using more than one unknown.
According to defendants, those unretained math skill
items that remain on the revised CBEST are used
only for equating purposes; they are not scored.

FN34. The CBEST passing scores remained
unchanged.

Plaintiffs take issue with several aspects of
Dr. Lundquist’s work. Their most serious
complaint ig that the content validation study
improperly negated the job analysis results by
restoring a substantial portion of the
mathematics skills, which would have been--
and, according to plaintiffs, should have been--
dropped as a result of the job analysis. In
their view, the judgments of a small group of
teachers were allowed to override the
judgments of more than 1,100 teachers.

The Court, however, agrees that both the
decision to reexamine the math skills and the
process by which Dr. Lundquist conducted the
content  validity study reflect sound
professional judgments in light of the
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questionable®1418 results of the job analysis
survey. First, the Court agrees with the
judgment of Dr. Mehrens that the criteria
used by Dr. Lundquist for retaining skills in
the job analysis were - exceedingly
conservative. [FN35] Under less stringent
criteria, several of the mathematics skills that
were thrown out as a result of the job analysis,
including the ability to use basic statistical
data discussed supra, would have been
retained. (Mehrens Direct Test. at 24.) Dr.
Lundquist herself observed that if she had
used a 70 percent criterion in lieu of 80
percent, 7 fewer math skills would have been
dropped. (Ex. 1541 at 134, job analysis
results.) As noted above, it is professionally
acceptable to use a rule as low as 50 percent,

EN35. Plaintiffs argue that Dr. Lundquist’s criteria
for retention of skills in the job analysis were too
lenient because (1) she did not make use of the
"required at entry” data and (2) she used a 1.5 mean
rather than a 2.0 mean for the importance scale,
which plaintiffs consider too low.

A 1.5, which is the midpoint of Dr. Lundquist's
three-point scale, falls between “minor” and
“important.” Plaintiffs argue that this was
insufficient 1o guarantee that the skill so adjudged
was important, which is required by the Uniform
Guidelines and prevailing professional standards.
The Uniform Guidclines state:

There should be a job analysis which includes’ an
analysis of the important work behavior(s) required
for successful performance and their relative
importance.... The work behavior(s) selected for
measurement should be critical work behavior(s)
andfor important work behavior(s) constituting most
of the job.

Uniform Guidelines, 29 C.F.R. § 1607.14(C)(2).
The Court finds that both of Dr. Lundquist's
decisions reflect manifestly reasonable professional
judgments.  As discussed supra, Dr. Lundquist
cxplained that she did not analyze the "required at
entry™ data because of concerns that the respondents
had not understood what they were being asked.
With respect to the 1.5 mean, as Dr. Lundquist
testified at trial, a 1.5 rounds up to 2.0. It must be
remembered that the mean rating of 1.5 was coupled
with an 80 percent endorsement criterion, which is
quite stringent.

Second, the Court finds it beyohd doubt that
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the skills that were restored to the CBEST as
a result of the content validity study have a
"manifest relationsh.ip" to the jobs for which
the CBEST is required. Clady, 770 F.2d at
1427 (quoting Griggs, 401 U.S. at 432, 91
S.Ct. at 854). Indeed, as Dr. Mehrens pointed
out, even some of the skills that were
ultimately dropped from the CBEST appear to
be central to teacher competence, For
example, one of the skills that is not tested on
the CBEST is the ability to "[ilnterpret the
meaning of standardized test scores ... to
determine how individuals performed relative
to other students." This skill was endorsed as
one required for teacher competence by two
significant  teacher  organizations, the
American Federation of Teachers ("AFT") and
the National Education Association, as well as
the National Council on Measurement in
Education. See AFT, Standards for Teacher
Competence in Educational Assessment of
Students 31 (1990),

Plaintiffs also criticize the content validity
study for the lack of representativeness of the
two teacher educator focus groups and the
content expert and community groups. Thesge
groups included very few ethnic minorities.
Although the Court acknowledges that it
would have been preferable to include more
minorities, there is no evidence that such
inclusion would have changed the outcome of
the study. Indeed, the results of the job
analysis survey, in which a substantial
number of minorities did participate, indicates
the opposite: There was little difference,
overall, in the ethnic groups’ ratings of the
importance of the various math skills.
Plaintiffs also raise a number of more global
issues with respect to the sufficiency of the
validity evidence in this case.

Plaintiffs argue that defendants never
conducted a job analysis of nonteaching jobs
for which the CBEST is also a prerequisite,
such as administrator, school nurse, and
school librarian. The Court -concludes,
however, that the CBEST has been adequately
validated with respect to nonteaching jobs.

The very nature of the CBEST makes evident
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its applicability to nonteachers who work with
children in the public schools. The CBEST is
a test of basic skills--skills that one would
expect of an administrator or school librarian
just as much as one would expect them of a
classroom teacher. As Dr. Elias testified, it
was not unreasonable fo determine that
nonteaching positions required basic skills,
too.

Furthermore, the evidence ghows that
nonteachers generally rated the items on the
CBEST to be as relevant to their jobs as did
*1419 teachers. Both the Wheeler and Eliag
study [FN36] and Dr. Lundquist’s job analysis
showed no significant difference between the
importance ratings made by teachers and
those made by administrators and other
nonteachers,

FN36. Seventeen percent of the 234 panelists in Dr.
Walkins' Practitioners” Review in 1985 were
nonteachers. (Ex. 118 at 4, Practitioners® Review.)
By examining the data from that study, it is possible
to determine whether the responses of nonteachers
differed from the responses of teachers. They did
not.  Approximatcly 89 percent of nonteachers
Jjudged the reading questions to be either moderately
or very rclevant, compared with 90 percent averall.
On the math test, 91 percent of nonteachers
compared with 87 percent overall rated the items to
be moderately or very relevant.

Plaintiffs next argue that a test cannot be
properly content validated without first
conducting a job analysis to determine the
tasks or skills important to the job. They
contend that defendants did not conduct a job
analysis until after this lawsuit was initiated.
The Court disagrees with this argument.
Although Dr. Lundquist’s was the first formal
job analysis, it is simply not true that no
analysis of the relationship between the
CBEST skills and the job of teaching was done
before her study in 1995. Both the Wheeler
and Elias study in 1982 and the Practitioners’
Review in 1985 involved "the pooled
judgments of informed persons such as ... job
incumbents” about the relevance of the skills
tested on the CBEST to the jobs for which it is
required, an appropriate form of a job analysis
under the professional standards of the time,
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particularly the then-current version of the
SIOP Principles. See American Psychological
Association, Division of Industrial-
Organizational Psychology, Principles for the

Validation and Use of Selection Procedures 13

(2d ed. 1980),

In addition, as Dr. Mehrens testified, the task

of the test developers was to develop a test of
basic skills, not to assess the job requirements
of being a good teacher, To develop the
CBEST, .test development committees
composed of experts worked with. ETS
specialists to develop  the content
specifications of the test. It is professionally
acceptable to conduct job analysis surveys
regarding the relevance of skills tested after
the test has been developed rather than
beforehand; after all, any employer wishing
to adopt a test that has already been
developed (a so-called "off-the-shelf” test), such
as the National Teacher Examination, must
validate it after it has already been created.

Plaintiffs have also complained that the
validation studies failed to consider the
requirements for beginning, rather than
experienced, teachers and failed to include an
adequate number of new teachers in their
samples. These arguments are specious. The
CBEST is not a beginning teacher test. Once
a candidate has passed the CBEST, she is
eligible to teach for the rest of her life. In
addition, the CBEST teaches basic skills,
which all teachers-including beginning
teachers--are expected to know before they
begin teaching. In other words, they are in no
way skills that teachers learn on the job.

Finally, plaintiffs have argued that the
CBEST is a "speeded" test, one in which the
test-takers must work against the clock and in
which being able to work through the
problems quickly is a significant factor in
passing the examination. As defendants
contend, however, there is no persuasive
evidence that the time limits for the CBEST
subtests have affected the completion rates on
those subtests or had a disproportionate
impact on the plaintiff class. [FN37]

FN37. During the first administration of the CBEST,
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examinces had 60 minutes for each of the three
sections. From 1982 to 1984, the time limit for the
mathematics section was 65 minutes, [n 1984, the
time limits were increased to 65 minutes on reading,
70 minutes on mathematics; writing remained at 60
minutes,

In Junc 1995, the time limit was changed to four
hours to complete cither the entire test or any
portion(s) of the test that the examinee has
previously failed; thus, the examinee has four hours
in which to complete one, two, or ali three sections
of the CBEST.

In sum, the Court finds that the skills tested
on the CBEST are job-related, and that the
CBEST has been shown to be a valid measure
of those basic skills.

Defendants’ validity evidence is not perfect.
But it is not required to be, under *1420
either legal or scientific standards. [FN38]
Validation studies "are by their nature
difficult, expensive, time consuming and-
rarely, if ever, free of error." Cleghorn v.
Herrington, 813 F.2d 992, 996 (9th Cir.1987).
The Court finds that all the studies presented
by defendants were conducted well within the
bounds of professionally acceptable standards.
Furthermore, the fact that the CBEST has
been revised in light of Dr. Lundquist’s
studies does not mean that the prior version of
the CBEST was invalid. The Court finds that
it was properly validated in light of the
scientific information available, and the
professional standards applicable, in the early
to mid-1980s. It would be fallacious to declare
those judgments, viewed in hindsight and in
the light of additional research, indefensible;
to the conirary, they were entirely
appropriate. [FN39]

FN38. "Evaluating the acceptability of a test or test
application does not rest on the literal satisfaction of
every primary standard in this document, and
acceplability cannot be determined by using a
checklist [.]" American Psychological Association,
et al., Standards for Educational and Psychologica
Testing 2 (1985) ("APA Standards"). ’

FN39. Indeced, the professional testing standards
recognize that periodically revisiting the validity of a
selection device is an appropriate undertaking. See
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Uniform Guidelines, 29 C.F.R. § 1607.5(K): APA
Standards at 27, 29, standards 3.10, 3.18,

2.

[9] The Court must now consider the validity
of the passing score (also called a "cut-off* or
"cut" score) for the CBEST. Even given that
the CBEST is a valid measure of basic skills,
the test is unjustified "if the particular cut-off
score used ... to determine the eligibility of
applicants is not itself a valid measure of the
minimal ability necessary to become a
competent teacher." Groves v. Alabama State
Bd. of Educ., 776 F.Supp. 1518, 1530
(M.D.Ala.1991) (citations omitted). The
Uniform Guidelines provide: “"Where cutoff
scores are used, they should normally be set so
as to be reasonable and consistent with
normal expectations of acceptable proficiency
within the work force." 29 C.F.R. § 1607.5(H).
As discussed in this portion of the Opinion,
the Court concludes that the passing scores on
the CBEST reflect reasonable judgments
about the minimum level of basic skills
competence that should be required of
teachers. The required passing scores do not
violate plaintiffs’ civil rights.

To pass the CBEST, a candidate must earn a
total scaled score of 123. The passing score on
each of the three sections is thus 41 (out of a
score range of 20 to 80). A scaled score of 41
translates into a raw score of 28 out of 40
questions (70 percent) correct on the reading
subtest, and 26 out of 40 (65 percent) correct
on the math subtest. The CBEST is graded on
a so-called "compensatory scoring” model,
however, so that a-candidate may pass with a
score as low as 37 on one or two sections,
[FN40] provided that the total score is 123.

FN40. A raw score of 37 represents approximately
65 percent correct on the reading test and 60 percent
correct on the math test.

For the writing test, each of the two essays is
graded by two readers, each of whom gives a
raw score from one to four, {FN41] so that the
range of scores runs from a low score of four to
a high score of 16. A raw score of 12 is the
equivalent of a scaled score of 41 on the
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writing test, and, under the compensatory
scoring model, one can pass with a raw score
as Iow as 11,

FN41. The raw scorc scale is defined as follows:
one, clear fail; two, marginal fail; three, marginal

pass; four, clear pass.

Plaintiffs argue that the failure rates for the

- CBEST prove that the cut scores are set too

high. According to Dr. Poggio's analysis, 45
percent of incumbent teachers and 25 percent
of recent college graduates who take the
CBEST fail it. (Poggio Supp.Direct Test. at
45-46; Haertel Direct Test. at 38-41.)

According to plaintiffs, the passing score on
the CBEST was set for political reasons,
without any regard for the available
psychometric evidence. The cut- off score may
not be set at an arbitrary level with no
relationship to teacher competence. See
Richardson, 729 F.Supp. at 822-23; Thomas v.
City of Evanston, 610 F.Supp. 422, 431
(N.D.111.1985). Cut scores must be set by some
systematic process that reflects the good-*1421
faith exercise of professional judgment.
Richardson, 729 F.Supp. at 823.

Superintendent Louis (Bill) Honig ("Honig")
had the ultimate responsibility for setting the
CBEST’s passing scores. He was assisted 'in
his decision by the CTC and an advisory board
created by the CBEST legislation ("Advisory
Board")” See Cal.Educ.Code § 44252(c). In
making his decision, Honig had before him the
results of the Wheeler and Elias study, the
results of the field test, and the
recommendations of the CTC and the Advisory
Board.

The Wheeler and Elias study used a
technique called the Angoff method to produce
cut scores for the CBEST. In the Angoff
method, the judges are asked to estimate the
expected performance level of a "borderline"
or minimally competent group of teacher
candidates. For each test item, the judges
indicate what percentage of a group of
borderline candidates would answer the item
correctly. Then, an estimated passing score is
computed by summing the percent correct
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estimation for each item and calculating the
mean. In this case, the judges made Angoff
ratings for each of the items on the
mathematics and reading subtests of the
CBEST.,

To illustrate the borderline candidate, the
description of a fictional teacher named
"Dale” was read to all the judges. [FN42]
There was much hand-wringing on the part of
defendants at trial over the prospect of such a
singularly unimpressive candidate as Dale
obtaining teaching credentials in California.
The Court agrees with the opinion of Dr.
" Lundquist that Dale is a description of an
incompetent, rather than minimally
competent, teacher. [FN43] If anything, the
use of Dale in the Wheeler and Elias study
tended to depress the judges’ estimated
performance scores, thereby lowering the
recommended passing score for the multiple-
choice portions of the CBEST.

FN42. Plaintiffs have suggested that the definition of
the minimally competent candidate was not limited to
Dale and was open-ended and vague, but there is no
evidence to support this. It is clear from the record
that Dale was the touchstone for the borderline
candidate in the Wheeler and Elias study. _

FN43, The Dale description is as follows:

—-Dale was an average high school student that [sic]
wanted to go into education to work with children.
—~In taking the SAT for entrance into college, Dale
scored 360 on the verbal section ( [mean] = 426)
and 380 on the quantitative section { [mean] = 467)
(these scores are well below the average SAT
performance).

~Throughout the ~ undergraduate program, Dale
reccived B's and C's and an occasional A in the
liberal arts teacher education curriculum.

—~While student teaching in the sixth grade, the
supervising teacher noted in her evaluation, that
Dale's lesson plans and progress notes were poorly
organized and contained numerous grammatical
errors.

~The supervising teacher also noted that Dale reads
aloud rather poorly. —Dale can, of course, read the
daily newspaper but only comprehends and retains
superficial knowledge,

~In student teaching, Dale is personable and truly
enjoys working with children.
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—Dale can give clear directions for assignments, but
often times [sic] doesn't answer questions from
students, instead referring them to the librarian or
science teacher, as appropriate.

~The supervising teacher found that her lesson plans
have not been followed by Dale to the letter and that
mistakes were made in the grade books.

—The principal and department head have also done
several evaluations [sic] of Dale's work.

~The department head finds that Dale doesn't scem
to read well enough to understand the curricujum
guides of the district.  Furthermore, in grading
students [sic] essays, Dale fails to detect grammatical
errors in student's [sic] papers.

—Notes home to parents ocassionally [sic] have
spelling mistakes and exhibit a rather haphaza
organization of the information. '
~The principal finds that Dale has difficulty keeping
track of lunch money, field trip expenses and
attendance records.

~The principal doesn't know whether Dale lacks
attention to detail [sic] or is simply deficient in some
reading and math skills.

(Ex. 120, App. E))

The judges working independently and the
Judges working in discussion groups arrived at
similar passing scores. For both groups the
reading score was 23 out of 40 questions, and
for the math test, roughly 19 correct out of 40.
[FN44)

FN44. The independent judges” figure was 19.5 and
the discussion group's, 17.8.

*1422 For the writing test, each of the 14,000

essays obtained during a field test was read by
two readers. They were scored on a four-point
scale: one for not pass, two for marginal not
pass, three for marginal pass, and four for
pass. The score levels ranged from 8 to 13.
The essays were sorted into groups by score
and reread for scoring consistency. The
readers unanimously agreed that the desirable
passing score was 12, with an absolute
minimum passing score of 11.

The CTC advised Honig to follow the Wheeler
and Elias study’s recommended passing scores.
(Ex. 40.) The Advisory Board, however,
recommended somewhat higher passing
scores: 25 on the reading test and 23 on the
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mathematics test. (Ex. 179 at 2, tbl. 1))

Honig set the passing scores higher still: 28
for the reading test (70 percent correct) and 26
for the math test (65 percent correct). [FN45]
(See Ex. 42, Honig letter to John Brown,
Executive Secretary, California Teacher
Preparation and Licensing.)

FN45. The writing score was sct  where
recommended, at a raw score of 12,

According to plaintiffs, Honig arbitrarily
ignored the results of the Wheeler and Elias
study and the advice of the CTC to follow the
study’s recommendations, and set passing
score standards at unreasonably high levels.

The Court disagrees. Honig testified that he
did consider both the results of the Wheeler
and Elias study and the CTC’s advice when he
made his decision, though he ultimately
disagreed with both recommendations. His
decision was not arbitrary, but, as discussed
further helow, a reasonable exercise of
judgment. Moreover, all the subsequent
passing-standard studies recommended scores
that were higher even than those set by
Honig.

Dr. Lundquist conducted two separate
standard-setting studies. [FN46} As part of
her content validity study, she conducted a
passing score study for both the reading and
mathematics sections of the CBEST, using
both the old and new test specifications. (See
generally Ex. 1643, content validation report.)
A total of 81 teachers, drawn from a sample of
approximately 2,000, attended three rating
sessions. Ethnic minorities were
overrepresented in the group. The teachers
were asked to rate all test items on two forms
of the CBEST math test (80 items) and one
form of the CBEST reading test (40 items).
Approximately 20 teachers were also asked to
rate a national teacher basic skills
examination called the Pre-Professional Skills
Test ("PPST"). This was done to create a basis
for comparing national skill standards to those
tested on the CBEST.

FN46. In addition, the 1985 Watkins study included
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a passing score study. The Court finds this study less
helpful than Dr. Lundquist’s studies because of the
way in which the participants were instructed. The
judges were asked to estimate the percentage of
"entry-level credential applicants” who should be
expected o answer cach test item. This task is quite
different from the Wheeler and Elias approach, in
which the judges were asked to make judgments
regarding borderline, rather than all entry- level,
candidates, Also, the Ebe! method was employed,
which, though similar to the Angoff method, tends to
result in higher passing standards.

Thus, as on¢ would cxpect, the recommended
passing scores in the Watkins study were higher than
those obtained in the 1982 study. Taking the mean
of the recommended passing scores, the passing
score for the reading test was 29, the same as the
actual passing score set by Honig, and the passing
score for the mathematics test was also 29, two
points higher than the actual passing score.

The Angoff ratings on the math test items
ranged from 58 percent to 90 percent on one
form of the test, and from 66 percent to 88
percent on the other form of the test. The
overall mean rating for each math test was
thus roughly the same, approximately 78
percent. The result for the PPST was very
similar, an overall mean of 81 percent on the
math section. [FN47} On the reading section,
the Angoff ratings ranged from 73 percent to
88 percent, with an overall mean of ‘82
percent. Again, the result for the PPST was
essentially *1423 the same, 83 percent. [FN48]

FN47. It is worth noting that a passing score of 81

percent correct on the PPST would result in only a

cne-third passing ratc on the examination, whereas a

comparable passing score on the CBEST would

result in 2 substantially higher pass rate, 65 percent.

FN48. With such a passing score, only 40 percent of
PPST examinees would pass the reading test,
whereas 62 percent of CBEST examinees would
pass.

Next, Dr. Lundquist calculated passing scores
for the CBEST test forms with items weighted
to represent their proportionate weights under
the new CBEST specifications. [FN49] The
unweighted and weighted standards for both
CBEST subtests were virtually the same. For
the reading test, the weighted score was 81.5
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percent and the unweighted score was 81.7
percent, a difference of only two-tenths of a
percent. Surprisingly, the weighted passing
score standard on the math test, which
included only retained items, was quite
similar to the unweighted standard, which
included both retained and unretained items.
The unweighted standard was approximately
78 percent, and the weighted standard was 77
percent.

FN49. As noted above, many of the math items werc
not retained under the new CBEST specifications.
Thus, for her znalysis, a total of only 33 items from
both forms of the math test were retained, which she
combined as though they were one form of the test,

Overall, the passing scores recommended by
the teacher participants were higher than the
actual passing scores on the CBEST. The
recommended passing score for reading was
32, compared with the actual score of 28. The
recommended passing score for math was 30,
compared to the actual score of 26.

Dr. Lundquist wundertook a second,
supplemental passing score study of the
revised CBEST  before it was first
implemented in August 1995. (See generally
Ex. 1540, supplemental passing score study
results.) From a sample of 2,300 teachers, a
total of 164 teachers participated in five group
meetings, each one held in a different location
in California. [FN50] At each meeting, the
judges were given a brief description of the
CBEST, and a discussion was held about
minimum competence. A few practice ratings
were performed by the teachers and discussed
in the group. -

FN50. The meetings were held in Fresno (18
participants}, Los  Angeles (54 participants),
Sacramento (33 participants), San Diego (22
participants), and San Jose (37 participants).

The participants were then given the items
chosen for the August 1995 administration of
the revised CBEST, 50 items [FN51] each in
math and reading. The teachers were asked to
make judgments about the percentage of a
group of minimally competent examinees who
would answer each math and reading item
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correctly.

FNS51. Again, this includes the 40 scored items and
the 10 nonscored itcms on each subtest.

The judges were given the correct answers to
the items and, as a reality check, the “p-
values" for every fifth item. The p-value is
the percentage of examinees who have taken
the CBEST who answered a particular item
correctly. Thus, a p-value of 50 means that 50
percent of examinees answered that item
correctly,

As in Dr. Lundquist’s previous passing score
study, the judges’ recommended passing scores
were higher than the actual passing scores.
The overall mean passing score on the reading
test was 77 percent, or a raw score of 31 out of
40 items correct. For the math test, the mean
passing score was approximately 79 percent
(using either the old or the new test
gpecifications), or a raw score of 32 out of 40
items correct.

Dr. Lundquist conducted subgroup analyses to
determine whether there were any differences
in ratings among ethnic groups or between
elementary and secondary school teachers.
Her report shows that there were no
significant differences among the judgments
made by these groups. [FN52] .

FN52. Although Dr. Lundquist found that African-
Americans established fower passing standards than
ather cthnic groups, she determined that the cause of
this was a single panticipant whose ratings were
extremely low— more than three standard deviztions
below the group mean. Though she chose not to do
so, Dr. Lundquist clearly would have been justified
in discarding these outlier ratings.

Dr. Lundquist then lowered the proposed cut
scores by one standard error of measurement
to account for possible estimation errors by the
judges who gave the Angoff *1424 ratings. In
doing so, she acknowledged that errors in
Angoff judgments can occur in both directions-
-i.e., the judges could just as easily been too
lenient rather than too harsh--but she chose to
err in the examinees’ favor. (Lundquist
Supp.Test. at 4 & n.)
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A brief explanation of the term "standard
error of measurement" is in order. An
examinee's actual ("observed") score on one
form of the CBEST might differ from that
examinee’s "true" score on the CBEST
because the CBEST, like any other
examination, is not a perfect measure; there
is some random error inherent in all testing.
In this context, the examinee’s "true" gcore is
defined as the average of the scores that the
examinee would have earned, hypothetically
speaking, if the examinee had taken a very
large number of different forms of the CBEST.
How much the examinee’s observed score
differs from the examinee’s true score is
estimated by an index called the "standard
error of measurement." This index is a
function of two factors: (1) the reliability of
the test and (2) the standard deviation of the
test scores across all examinees. The more
reliable the test, the smaller the standard
error of measurement will be because the
examinee’s observed score will be closer to the
examinee's true score.

Thus, by lowering the recommended pass
score set by the judges who gave the Angoff
ratings, Dr. Lundquist did two things. She
greatly increased the likelihood that an
examinee would pass the CBEST if that
examinee's true score met or exceeded the
Angoff judges’ recommended cut score. She
also, however, greatly increased the odds that
-an  examinee would pass even if that
examinee’s true score were well below the one
recommended by the Angoff judges. As
discussed  below, this  decision was
questionable, but wundoubtedly worked in
plaintiffs’ favor, -

Dr. Lundquist’s final recommended passing
scores for the new CBEST are as follows: for
reading, 28 out of 40 items (70 percent
correct); for math, 29 out of 40 items (72.56
percent correct). Thus, in the final analysis,
Dr. Lundquist has recommended that the
reading score remain the same, whereas the
recommended math score would rise by three
points from 26 to 29.

Plaintiffs contend that Dr. Lundquist’s Angoff
procedure was flawed because multiple passes
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were not used and because participants were
shown p-values for every fifth item from the
outset, which, they claim, drove up the
ratings. Neither of these arguments has merit,
{(FN53) '

FNS53. Dr. Pogpio attempted to challenge the results
of the supplemental passing score study by
conducting a telephone survey of study participants.
The results of that survey purported to show that the
participants in Dr. Lundquist’s passing score study
did not have a clear understanding of the task they
were asked to complete, thereby raising concerns
about the study’s conclusions.

The Court, however, finds that the telephone survey
is fatally flawed methodologically and wholly
unreliable, It was neither blind nor double- blind;
there is no assurance that the interviews were
conducted in any kind of consistent or standardized
manner; the script (such as it was) contained biasing
language; the interviews were conducted as much as
three months after the interviewee had participated in
the passing score siudy; and, perhaps  most
important, the participants’ responses (o questions
about how they had been instructed at the passing
score study were not even recorded, despite the fact
that the telephone survey is supposed to support Dr.
Poggio’s main assertion that Dr. Lundquist's
instructions to the Angoff pancls had been
inadequate.

Ordinarily, a group of judges in an Angoff
procedure rates the same test items more than
once or else rates more than one set of test
items (multiple passes or iterations). Dr.
Mehrens testified, however, that multiple
passes do not usually change the Angoff
judgment; they simply reduce the amount of
variance in the judges’ ratings. Furthermore,
Dr. Mehrens questioned the usefulness of
multiple passes in Dr. Lundquist’s situation,
where she had five different groups of judges
and a very large number of judges overall for
an Angoff procedure. Multiple passes seem
especially uncalled for where, as here, the five
groups independently came up with similar
ratings.

With respect to the p-value issue, Dr.
Lundquist demonstrated at trial that there
was no difference in the Angoff ratings
between items for which p-values were shown
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to the judges and items for which p-values
were not shown. Plaintiffs’ own expert, Dr,
*1425 Poggio, ultimately conceded that thig
was the case.

The results of Dr. Lundquist’s passing score
study are strongly supported by the
consistency of the Angoff judgments among
the five separate panels, which tends to show
that the instructions given were
understandable, precise, and consigtent across
panels. Her methodology is further bolstered
by a comparison of the Angoff Judgments with
the actual passing rates for the August 1995
CBEST. Afler the administration of the
revised CBEST, Dr. Lundquist compared the
actual first-time and historical passing rates
for each item with the Angoff judgment for the
item. Overall, she found a high correlation
between the Angoff estimates and the first-
time and historical p- values for the items on
both the reading and math tests, This
suggests that the raters accurately assessed
the relative difficulty of the CBEST items.
Dr. Lundquist also found that Angoff
estimates were generally eight to ten
percentage points below the pass rates for all
examinees, which tends to show that the
judges properly recognized that borderline
candidates will perform less well than the
group of all test-takers. (Lundquist Supp.
Direct Test. at 8.)

The determination of where to set the passing
scores is essentially a judgment call The
SIOP Principles provide:

Judgment is necessary in setting any critical
or cutoff score. A fully defensible empirical
basis for setting acritical score is seldom, if
ever, available. The only justification that
can be demanded is that critical scores be
determined on the basis of a rationale which
may include such factors as estimated cost-
benefit ratio, number of openings and
selection ratio, success ratio, social policies of
the organization, or judgments as to required
knowledge, skill, or ability on the job. If
critical scores are used as a basis for rejecting
applicants, their rationale or Jjustification
should be made known to users.

SIOP Principles at 32-33.
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On a test like the CBEST, the cut score
should be set at the level of basic skills
knowledge that one believe§ the teacher
candidates should possess. The evidence
presented at trial showed that, if anything,
the passing scores should have been raised
rather than lowered. This is particularly true
in light of the fact that many of the CBEST
skills were judged to be crucial to the job of
teaching; logically, therefore, an examinee
would need to get such items correct to be
considered minimally qualified. (Mehrens
Direct Test. at 40.) Dr. Mehrens thus opined
that the cut scores recommended by the
Wheeler and Elias study were very low. A
candidate would only be required to answer
correctly 57.5 percent of the reading questions
and 47.5 percent of the math questions.

Sitmilarly, one can question the wisdom of Dr.
Lundquist’s  decision to lower the
recommended passing scores in  her
supplemental passing score study by a
standard error. She could justifiably have left
them where there were, or even raised them
by a standard error, because measurement
errors can run in both directions (i.e., to the
test-taker’s advantage or disadvantage). In
other words, due to the random error inherent
in all testing--no test is a perfect measure--one
assumes that some people whose scores are
close to the cut score will pass when they
should have failed, and vice-versa,

As Dr. Mehrens testified, the decision to alter

the cut score depends on the relative cost-
benefit analysis of “false positives" versus
"false negatives" on the CBEST. “False
positives” are individuals who pass the
CBEST "who are not truly at or above ‘the
judged minimum competence cut score but
obtained passing scores because of positive
error of measurement”; “false negatives" are
individuals who fail the CBEST “who are not
truly below the judged cut score but obtained
failing scores due to negative error of
measurement.” (Mehrens Supp.Direct Test. at
32.)

Thus, a few candidates who fail the CBEST

actually do possess the minimum level of
competency in basic skills that the test is
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supposed to measure, Such a candidate is
called a “false negative" because the
candidate has been judged not to be competent
in basic skills (has tested "negative"), when in
fact the candidate possesses those *1426 skills
(so the negative outcome is a "false" one),
Likewise, some candidates who pass the
CBEST in fact do not possess basic skills
competency; they are called “false positives”
because they have tested "positive,” viz.,
judged to be competent in basic skills, when in
fact they are not.

Here, the risk of false positives undoubtedly
involves greater overall social costs than the
risk of false negatives. A teacher candidate
who lacks basic skills but passes the CBEST is
certified as a teacher for life, whereas a
candidate who possesses basic skills but fails
the CBEST has the opportunity to retake the
examination until she passes it. This weighs
in favor of erring on the side of failing some
qualified examinees by raising the cut score in
order to prevent false positives, rather than
lowering the cut score in order to prevent false
negatives.

The Court finds that the cut scores on the
- CBEST, as set, represent professionally

acceptable judgments about both the required
knowledge, skills, and abilities for teaching
Jjobs, and the estimated cost-benefit ratio, that
is, the relative costs and benefits of false
positives versus false negatives. Indeed, the
CTC would be justified in raising the cut
scores as herein discussed.

E.

(10] Because defendants have succeeded in
showing that the CBEST ‘"does in fact
measure job-related characteristics,"
Contreras, 656 F.2d at 1271, the CBEST does
not violate Title VII unless plaintiffs can
prove that "the test does not constitute a
business necessity because an alternative
selection device exists which would have
comparable business utility and less adverse
impact." Clady, 770 F.2d at 1428 (citation
omitted),

As discussed in this final portion of the
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Opinion, the Court finds that plaintiffs have
failed to meet their burden of showing the

. existence of an alternative to the CBEST.

Moreover, they failed to produce evidence that
any of the proffered alternatives would have a
significantly smaller adverse impact on the
members of the plaintiff class than does the
CBEST.

Plaintiffs first argue that the existing
credentialing requirements, aside from the
CBEST, provide a sufficient assurance of
minimum competency to make the CBEST
unnecessary. Currently, these requirements
include: (1) a bachelor’s degree; (2)
completion of, and recommendation for
certification by, an accredited teacher
preparation program; and (3) subject-matter
certification, that is, either a passing score on
a subject-matter examination or completion of
a  state-approved  coursework program.
Plaintiffs’ expert Dr. Edward Haertel testified
that these requirements are strong assurances
of basic skills, making the CBEST
unnecessary. But, it should be noted that a
significant number of applicants apparently
fail the CBEST despite satisfying these
requirements. Consequently, these
requirements are not an adequate substitute
for the CBEST. Moreover, as defendants
elicited on cross- examination, there are a
number of other drawbacks to using these
requirements as assurances of minimum
competence.

First, Dr. Haertel contends that the reading,
writing, and mathematics proficiencies
required to earn a bachelor’s degree clearly
exceed the generic proficiencies required for
teaching (presumably, the skills tested on the
CBEST, which do not exceed the high school
level).  This proposition, however, is not
without doubt. The requirements to obtain a
bachelor’s degree vary significantly from
institution to institution. Simply possessing a
B.A. does not mean that the candidate has
taken any particular courses or majored in any
particular subject or graduated with a good
grade point average ("GPA"). [FN54] It is
possible that a degreeholder managed to avoid
taking a single class in a given subject, *1427
such as mathematics. Not all bachelor’s
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degrees are created equal.

FN54. Table 3 in Dr. Haworth’s report shows that
over half of those who take the CBEST are cither
“secking credentials™ (48 percent) or fulfilling a
"requirement for employment™ (6 percent), and
Tables 13A and 13B show that only 83 percent of
these applicants eventually pass. Thus, as Dr.
Mechrens pointed out, some or all of the 17 percent
who failed probably would have been credentialed
were it not for the CBEST, i.e., they probably
satisfied Dr. Haertel's requirements even though
they lack the basic skills that arc needed to pass the
CBEST. No one rebutted Mchrens' testiniony on
this point,

Furthermore, in any given year, anywhere
from 35 to 45 percent of credential applicants
come from outside California. For a candidate
educated out of state, the CTC has no way of
knowing whether the candidate’s
undergraduate institution was accredited and,
if s0, what that other state’s accreditation
standards are. Unlike the CBEST, the mere
requirement of a bachelor’s degree is not a
uniform standard.

Second, Dr. Haertel stated that the
accreditation process for teacher preparation
programs is designed to ensure that each
accredited  program  has  verified the
competencies of each candidate recommended
for certification. In addition, he notes, the
level of skills required to complete an
accredited teacher program in California is
much more advanced than a standard of
minimal competency. The CTC, however,
accredits teacher preparation programs only in
California. For every would-be teacher who
comes to California after obtaining a teaching
certificate in another state, the CTC has no
way of knowing whether or not the program
attended by that person was accredited or
what the accreditation standards of that other
state are,

The same concern applies to the requirement
that the average undergraduate GPA of
students admitted to an accredited California
teacher preparation program must exceed the
average GPA of a comparable group of
students (for instance, in the same major).
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Such a restriction does not apply to out-of
state teacher preparation Programs,

Third, with respect to subject-matter
proficiency, a candidate may either take g
subject-matter examination or complete g
subject-matter preparation program. Either
option, according to Dr. Haertel, involves
mastery of material that is substantially more
challenging than that tested on the CBEST, at
least as far as the reading level is concerned.
As for writing and mathematics, Dr. Haertel
suggests that such skills are tested to the
extent they are needed for any particular
subject matter. Again, however, out-of. state
candidates may satisfy this requirement by
presenting a transcript showing coursework in
the subject area in an out-of-state teacher
preparation program, the standards for which
may not be as rigorous as those set by the
CTC for California subject-matter programs,
and the CTC has no way of knowing what
those standards are. In addition, the math
skills that were validated for the CBEST as
job-related for all teaching jobs are not
ineluded in every subject- matter examination
or coursework program,

Furthermore, Dr. Haertel concedes that
assurances of teaching competence are weak
for emergency permit holders, {Haerte! Direct
Test. at 19) Emergency permits afe
substandard credentials that are issued when
a fully credentialed teacher is unavailable in a
given subject area or with a specific language
skill. The CBEST is a requirement for an
emergency credential. See Cal.Educ.Code §
44300(aX2). An emergency permit may be
issued where a person has a baccalaureate
degree, a minimal number of units in the
subject to be taught, and has passed the
CBEST, and where the district requesting the
permit certifies the person’s subject-matter
competence. Id. § 44300(aX1)<3). Though the
emergency permitting process is intended as a
last resort, approximately 2,000 permits were
issued in 1989-90. Id.

Alternatively, plaintiffs propose the use of
two other selection devices, either of which,
they contend, can satisfy defendants’ concerns
about minimum competency in basic skills
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and has less adverse impact: (1) a GPa
requirement; or (2) 5 coursework alternative
to the CBEST.

These récommendations suffer from the same
disadvantages ag the previously discussed
alternatives, however. First, use of a GPA
standard does not take into account differences

between ingtitutions and in coursework

completed. The Court disagrees with Dr,
Poggio’s rather preposterous testimony that
college GPAs are largely fungible and of equal
value no matter where they were earned,
whether it be g prestigious, highly rigorous
university or' an underfunded and poorly
regarded community college. (R.T. at 714-15.)

Second, use of a coursework alternative will
allow out-of.state candidates to avoid *1428
taking the CBEST without  adequate
assurances about the quality and nature of the
coursework that they performed at an out-of-
state institution. As was demonstrated at
trial, it can be difficult, even impossible, to
make judgments about the nature and quality
of the courses on an individual’s transeript
based solely on their titles.

' The Court agrees wholeheartedly with Dr.

Haertel’s opinion that there are more effective
ways than the CBEST to improve the quality
of teaching in California’s public schools: by
raising teacher salaries, for example, or
implementing 4 comprehensive support,
evaluation, and assessment program such as
the California New Teacher Project.
Nonetheless, that jg beside the point,
California does not have unlimited resources
to devote to costly improvements in teacher
training and support--though certainly one
might question the wisdom of foregoing such
improvements to public education in favor of
other legislative agendas. Regardless of other
steps that could be taken, the CBEST remaing
an objective, cost-effective, and valid way to
assure that teachers and others employed in
the public schools possess basic skills. None of
plaintiffs’ proposed alternatives ig an
adequate substitute for the CBEST:,

In sum, the Court holds that defendants’
requirement that plaintiffs pass the CBEST in
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order to obtain employment in the California
public schools does not violate plaintifry’
rights under Title VI or Title VII of the Civi]
Rights Act of 1964.

Accordingly,
IT IS HEREBY ORDERED that:

1. Defendants’ requirement that plaintiffs
pass the CBEST in order to obtain
employment in the California public schools
does not violate plaintiffs’ rights under Title
VIor Title VI of the Civil Rights Act of 1964,

2. Judgment will be entered in favor of
defendants,

END OF DOCUMENT
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