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fJ Jose Cerda III 01/21/9904:33:53 PM 

Record Type: Record 

To: Karin KullmanIWHO/EOP 

cc: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Leanne A. Shimabukuro/OPO/EOP 
Subject: Event for next week 

Karin: 

Per our conversation today, here's a description of the gun shows event. I'm still unclear about 
what we want to do withe drug strategy release (2/8) and crime gun tracing report (2/9) -­
which mayor may not be suitable for an event. I'll send you a note on these as soon as I know 
more. 

Gun Shows Report (1/28) -- On November 7,1998, the President directed the Treasury 
Secretary and Attorney General to recommend actions to close the gun show loophole that 
allows certain firearms sold at gun shows to be exempt from Brady background checks. 
Treasury and Justice are now prepared to report back to the President with their findings and 
recommendations, which include: 

-- a review of 314 recent investigations involving gun shows and more than 54,000 guns; 
-- comments from US Attorneys, law enforcement, gun dealers, firearms groups, etc; 
-- proposed legislation to provide for background checks at gun shows, broadly defined; 
-- further review of what it means to be "engaged in the business" of selling firearms; 
-- additional resources for enforcement at gun shows; and 
-- an education effort, with the gun industry, to keeps guns from prohibited purchasers. 

The report can be officially released next Thursday in a small Oval Office event with 
Secretary Rubin, Attorney General Reno, Senator Lautenberg, Rep. Blagoievich, and a 
small group of gun control advocates and law enforcement officials. Alternatively -- if we do 
not want to do a full blown event -- the President could do a quick Oval Office meeting with 
Rubin and Reno, and the report could be leaked for the Friday papers and as a set-up to the 
Mayors meeting that morning. The gun shows report will be strongly backed by the Mayors. 
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Record Type: Record 

To: Laura Emmett/WHO/EOP, Leanne A. Shimabukuro/OPO/EOP 

cc: 
Subject: Event/Leak Ideas 

As requested ... 

Gun Shows -- As of next Wednesday 11/13). our report on gun shows should be ready and can 
be leaked. It includes cases and anecdotes of criminals illegally buying guns at gun shows, and 
recommends new legislation to close the gun show loophole by providing for Brady background 
checks for sales at most gun shows -- and requiring that sufficient records be kept so that guns 
sold at gun shows can be traced. Rep. Blagoievich and Senator Lautenberg have related 
legislation on this issue, and giving them notice of the leak can help carry the story. If we 
want, we can also leak the increased gun enforcement money labout $25 million for ATF and 
DOJ) in the budget. If not, we can also leak this budget/guns item separately or, better yet, 
include it as part of a gun tracing event in early February. 

Gun Research -- Our budget includes $4 million for accelerated research into child-proof guns 
and gun detection technologies. While not a huge amount of money, this re resent a 
su stan .a Increase rom wha we've spent to date -- little more than half a million dollars. We 
could tip off some of the interested press folks INYT, WSJ), and work with Colt Firearms, -­
who is developing the only current prototype -- and the Handgun folks to get a positive story. 
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The President 
The White House 
Washington, DC 20500 

Dear Mr. President: 

A ... I ~002 L:.~i ~ _ fh,........., _ 
'r0-'-- r L. .....,J ~ 

January 15, 1999 

Shortly before the Brady Act's national instant check system went into effect at the end of 
November 1998, you directed us to build on the Act's remarkable successes by reco=ending 
actions that the Administration could take to ensure that :firearms sales at gun shows are not 
exempt from Brady background checks or other provisions of our Federal gun laws. Our report, 
"Gun Shows: Brady Checks and Crime Gun Traces," reflects a review of available data on the 
problem as well as possible solutions, and proposes a series of steps that are consistent with 
existing firearms regulations to close the gun show loophole. 

More than 4,000 shows specializing in the sale of firearms are held annually in the United 
States. There are, in addition, countless other public markets, such as flea markets, where 
firearms are freely traded or sold. Under current law, many of the firearms at these public 
markets are sold anonymously; the seller has no idea-and is under no affirmative obligation to 
find out-whether he or she is selling a firearm to a felon or other prohibited person. Moreover, 
there is no way to trace many of the firearms sold at these public markets it they are later 
recovered at the scene of a crime. 

While licensed firearms dealers are required to maintain careful records of their firearms 
sales and, under the Brady Act, to check the purchaser's background before transferring any 

. firearm, nonlicensees have no such requirements under current law. Thus, felons-and other 
prohibited persons who wautto avoid background checks-can buy firearms at gun shows and 
other public markets with ease, and later use the guns in drug crimes and crimes of violence, or 
pass them illegally to juveniles. 

The recommendations in our report build both on the structure and effectiveness of the 
Brady Act as well as the work of the Bureau of Alcohol, Tobacco and Firearms, National Tracing 
Centcr. Since you signed it into law in 1994, the Brady Act has prevented well over 250, 000 
prohibited persons (primarily convicted felons) from purchasing firearms from Federal firearms 
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licensees (FFLs). In recent weeks, under the new instant check system, the FBI has denied sales 
of over 12,000 firearms to prohibited persons; a number of these denials resulted in the 
apprehension of wanted criminals who were seeking to purchase guns. 

After a careful study of the problem, we make the following recommendations, a number 
of which will require legislation: 

First, "gun show" would be defined to include not only traditional gun shows but also 
many flea markets and other similar venues where firearms are sold. 

Second, the Bureau of Alcohol, Tobacco and Firearms (ATF) would register all persons 
who promote gun shows. Promoters would be required to notify ATF of the time and location of 
each gun show, provide ATF with a list of vendors at the show, indicate whether the vendors are 
FFLs, ensure that all vendors are provided with information about their legal obligations, and 
require that vendors acknowledge receipt of information on these obligations. If a registered 
promoter fails to fulfill these obligations, ATF would consider revoking or suspending the 
promoter's registration or impo"sing a civil monetary penalty. Criminal penalties would also be 
available in certain circumstances. 

Third, if any part ofa fireanns transaction, including display of the weapon, occurs at a 
gun show, the firearm could be transferred only by, or with the assistance of, an FFL. Therefore, 
if a nonlicensee sought to transfer a firearm, an FFL would be responsible for positively 
identifying the purchaser, conducting a Brady Act check on the purchaser, and maintaining a 
record of the transaction. This is the same system that has been used successfully for many years 
when someone wishes to transfer a firearm to a nonlicensee in another State. Any seller at a gun 
show - FFL or nonlicensee - would be subject to a felony charge for failing to comply with the 
Brady Act's background check requirements. 

Fourth, FFLs would be responsible for submitting strictly limited information concerning 
all firearms transferred at gun shows ~anufacturer/importer, model, and serial number) to 
A TF' s National Tracing Center (NTC) . No information about either the seller or the purchaser 
would be given to the Govenunent (with the exception of instances in which multiple sales 
reports are required). Instead, the licensees would maintain this information in their files, as is 
done with all firearms sold by FFLs today. The NTC would request this information from an FFL 
only in the event that the firearm subsequently became ilie subject of a law enforcement trace 
request. 

Fifth, the Department of the Treasury and the Department of Justice will review the 
definition of "engaged in ilie business" and make recommendations for legislative or regulatory 
changes to better identify and prosecute, in all appropriate circumstances, illegal traffickers in 
firearms and suppliers of guns to criminals. 

I4i OOJ 
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sixth, the Federal Government should commit additional resources to combat the illegal 
trade of firearms at gun shows. Without a conunitment to f1llllI1cially support this initiative, the 
effectiveness of this proposal would be limited. 

Seventh, in conjunction with the fireanns industry, a campaign should be undertaken to 
encourage all fireanns owners to take steps, when selling or otherwise disposing of their 
weapons, to ensure that they do not fall into the hands of criminals, unauthorized juveniles or 
other prohibited persons. 

Taken together, our recommendations will close the gun show loophole. Whenever any 
part of a firearm transaction takes place at a gun show, the requirements of the Brady Act check 
will apply, and records will be kept to allow the firearm to be traced if it is later used in crime. If 
legitimate, unlicensed individuals wish to sell their personal collections of firearms at gun shows, 
they will now have the obligation-and the means-to ensure that they are not selling their guns to 
felons or other prohibited persons. Our recommended steps impose reasonable obligations in 
connection with firearms transactions at gun shows, while significantly enhancing hiw 
enforcement's ability both to prevent criminals from getting guns and to apprehend those who use 
firearms in the commission of crimes. 

Respectfully, 

?veJ<,~ 
Robert Rubin 
Secretary of the Treasury 

1aJ004 
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EXECUTfVESU~Y 

. 
More than 4,000 shows dedicated primarily to the sale or exchange: of firearms are h"ld 
annually in th" United States. There are also countless other public markets at which 
firearms arc freely sold or traded., such as flea markets. Under c\Jl'Tent law, large numbers 
of fireanns at these public markets are sold anonymously; the seller has no idea and is 
under no obligation to find out whether he or she is selling a firearm to a felon or other 
prohibited person. If any of these fireanns are later ree:overed at a crime scene, there is' 
virtually no way to traee them back 10 the purchase,. 

The Brady HHndgun Violence: Prevention Act (Brady Act)'provides' crucial information 
about firearms buyers to Federal [m:arms licensees (FPLs), but docs not help 
nonlicensees to identify prohibited purchasers. Under the Brady Act., FFLs contact the 
Federal Bureau oflnvestigation's National Instant Criminal Background Check System 
(NICS) to ensure that a purt:haser is not a felon or otherwise prohibited from possessing 
fucanns. Until the Brady Act was passed., the only way an FFL could determine whether 
a purchaser was a felon or other person prohibited from possessing fireanns was on the 
basis of the custoooer's self-certification. The Brady Act supplemented this "honor 
system" with Olle that allows licensees to transfer a fireann only after a records check that 
prevents the acquisition of firearms by persons not legally entitled to possess them. Since 
1994, the Brady Act has preventcd well over 250,000 prohibited persons from acquiring 
firearms from FFLs. 

Thc Brady Act, however, does not apply to the sale oftireanns by nonlicensees, Who 
make up one-qua.rter or more of the sellers of firearms at gun shows. While FFLs are 
required to maintain eareful records Qftheir sales and, und"l'the Brody Act, to check the 
purchaser's background with NICS before transferring aJ).y firearm, nonlicensees have no 
such requirements under current law. Thus, felons and other prohibited persons who 
want to avoid Brady Act checks and records of their purchase buy fireanns at these 
shows. Indeed, a review of criminal investigations by the Bureau of Alcohol, Tobacco 
and Firearms (A TF) reveals it wide variety of violations occurring al gun shows and 
substantial numbers offireanns associated with gun shows being used in drug crimes and 
crimes of violence,'as well as being passed illegally to juveniles. 

On November 6, 1998, President Clinton determined that all gun show vendors should 
have access to the same information about firearms purchasers. I He directed the 
Secretary of the Treasury and the Attorney General to close the gun show loophole. 
President Clinton was panicularly concerned that felons and illegal firearms traffickers 
could use gun shows to buy llU"ge quantities ofwea.pons without .,ver disclosing their 
identities, having their backgroWlds "hc~ked. or having any oth"r records maintaincd on 
their purchases. He asked the Secretary of the Treasury and the Attorney General to 
provide him with recommend.a.tions to address this problem. 

In developing recommendations for responding to Ihe President's directive, the: 
Department of the Treasury and the Department of Jus~ice sought input from 

1 SS£ ."bibi! 1. 

I4J OOi 
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Unit~ Stales Attomeys, FFLs, law cDfotccment organizations., tnlde usocjations, and II. 
wide range of other groups iDn:restal in fi= iB/iucs. 'I'b.I suggcstioh:l of these 
dIsparate groups ranged wm doing nolhir:lc tg eSTablishing an outrigh~ ban on all sales of 
fi~carms at gun shows or by anyone other than an FFL. The United Stlrtcs Attorneys 
expressed particular concern with the complexity of the statutory definition af "angagecl 
in the busi~w of de:aJing in firearms and noted that this made: lIDlicensed t1rcarms 
tnfti~en; UII.usually difficult to pl'l:lsecu~, 

The r~ommc:ndations irt this repan: build upon existing systems and expertise to achie"e 
the Presid~t' t: goals of preventing saI~ to prohibited persons and better enabling law 
enfOI<lt;mcnllo traQ<: c:riJDc gllOS. 

Fir.rt. "gun show" would he defined to inc:IUdc not only tJ'adition31 gun shows but a1sa 
fica markets and other similar venues wbQ"C fireanns lito:: sold. 

Second, A TF would. rcgi~1c:r all penlons who promok gun shoWs. Proxnatcl:S would be 
required to notify A TF of the time and location of ea.ch gWl shaw, provide A TF with a 
list of nndol'll "t lbe show, indicate wh.edler the "enders arc: FFLs. ensure that ;ill vendors 
are provided with infoDrultion "bout their legal obligations, and require that vendors 
acknowll!ldgc receipt of this information. If a registered promoter fails to fulfill these 
obli&atiollS, A TF "'ould consider revoking or suspending the promotc:t's registration or 
imposing a civil monetaty .pCllB!ty. Criminal penalties VJould also be avllilable in ec:rtain 
ci rcumsumct:s. 

Third, if any p..rL of II. fuli:sans tran=tion, including display of the WQ}'On, occurs at a 
gun show. the fuearm could be transferred only by, or with the assistance of, an FFL. 
T.hcrcfore, if II. nonlicc:nsee sought to transfer II. firearm, an FFL would be r.e:ipoasib!e for 
positively identifying the purchaser, conducting a Bredy Act check on the purc:haser, and 
maintaining a record of the tnns~on. This is the SlUUe system lhat has been used. 
suc:ces..<d"ully for many years when someone wishes to transfer a firearm to a nonlicenscc 
in another State, 

Fourth, F'FLs would be ~pousibl .. far submitting stricdy linlit"d inf=tion concerning 
a1llirearms transferred. at gun shows U;.s., manufactl.lrerfimportcr. madel, and serial 
number) to A1'f"s National Tracing Center (NTC). No infonnation "bout either the seller 
or tho: purchaser would be given to the Govemment (wjth the ""''''Trion ot" instsnc:es in 
whi~h multiple sales reports are required)? Instead, the licen~ees would maintain this 
information in !heir meSo lIS is done with all fireanns sDld by FFLs today, The NTC 
would ~ue$llhis information from 211 FFL only in the event lhat the firearm 
subsequently became the subject (If a law enforcement trace request 

Firth, th" D"p~ent of the TrubSul)' and the Dapanmt.'Il\ of Iustice will review the 
definition of ~cn&aged in tht: business" and make: I'tcDmmcndations for legisl;:llivl: or 

l AS required hy the OU~ Control Ace, FFI_, ml,l~U comp'd~ mlilriplu ~.,(.\, records whenever twu or more 
handy,uns an: suld to Ul~ IiRmc: rurt;hu:u.::r within S b\l:1ihG5-"i d..l1)'~. 

I4J 008 
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regulatory ~ges to better i.dcontify IIIId pr08eClIIc. in aU lL~propriart cil'CUJDStanc:cs. 
ilIc:gal tnIffi.;~ers in firearmS end supplier.; of guns to c:riJninals. 

sixth, the Fc:deml Government shaulc1 cammit ad4itianaJ rcsalllCcJ to combu tho illegal 
trade oftireanns at sun shows. Without a r:;ommitmcnt to tinMCildly S1.lppolt this 
initiative. the dfectiVenc:SS of this proposal would be limited. 

Seventh, in c;:anjlmlOtian with the tir08lIDS industry, e. campaign shOl.lld be undertaken to 
cni::DuxagC all ~ oWners to WeI: steps when ,..lIing or odt~ dlsposing of their 
wc:apons to ensure that they do net tall into the hands of criroinllls, unauthorized 
juveniles, or other prohibited persons. 

Takett together, these recommendations will address the President's goals of prevellting 
firearms sales to prohibited persons at gun shows anr! better enabling law .. nfo",em~t Lo 
trace crime: guns. Whenever any p!Ilt of a fi!'e3ml$ transaction takes pilUle at a gun ahow. 
the requirements of the Brady Aoot will apply, and records will be kc=pt to BIlow the 
firellml to be traced if it is la.ter ustd in crime, If unUc:ensc:d individuals -.Mall tQ stil their 
persaw c:oll~tiODS of firearms at gun shows, they will now have the obligation -lUld 
the: means-tg ensure thilt thl!ly ~ ncr selling their guns to felons or other prohiblrcd 
persons. The recommended steps Impose rc:asonable obligations in connectiOrl with 
firo:a:ms transactions at gWl shows while signifiCmitly mhancing Ia.w enfoTr:;ement', 
ability to prevent I:riminals from getting guns and to apprehend thos" who use firearms in 
the cotmnission of c;rimes. . 

TOTAL P.03 
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1. DESCIUPTION OF GUN SHOWS 

SlJon~orship and Opcration of Gun ShaWl! 

Shows that specialize primarily in the sale and exchange of all types of firellrms are 
frequent and popular events.3 According to the periodical "Gun Show Calendar" (Krause 
Publications), 4,442 such shows were advertised for calendar year 1998. The following 
are the 10 States. where shows were conducted most frequeJ\tly in 1998: 

Texas 
Pennsylvania 
Florida 
tllinois 
California 
Indiana 
North Carolina 
Oregon 
Ohio 
Nevada 

Number of Shows 

472 
250 
224 
203 
188 
180 
170 
160 
148 
129 

Most of the shows were promoted by approximately 175 organizations and individuals. 
Most promoters are State and local firearms collector organizations with large 
memberships, including one group that.has 28,000 members. The l'1!:!IUlinder orthe gun 
shows WeI'C promoted by individual collectors and businesspeople. Ordinarily, gWl 

shows are held in public arenas, civic centers, fairgrounds, and armories, and the vendor 
rents a table from the: promoter for a fee: ranging from $5 to S50. The: number of tables at 
shows varies from as few as 50 to as many as 2,000. 

Most of the shows are open to the publie, and individuals generally pay an admission 
price of $5 ot'more to the promoter. In rare instances, public access is limited by 
invitation only. Most gun shows occur over a 2-day period. generally on weekends, and 
draw an average of2,500-5,OOO people per show.' 

Both FFLs and ttonlicensees sell fire1lrms at these shows. FFLs make up 50 to 75 percent 
of the vendors at most gun shows. The m:ijority of vendors who attend shows sell 
firearms and associated accessories and other paraphernalia. Examples of ru:c:essorics 
aod paraph=aIia incilldehoisters. tactical gear, knives, ammunition.·dotbing, food, 

l ATF interviewed prQmQtcN. made field ob:lcrvutionst ot1'1d reviewed data obtained over a S-year period to 

provido information for this "'pert. 

1 This info(ll1ation WIIS provided by offioials from the National Association of Arms Shows, which 
represents many of th~ gun shaw promotcr5. . 

I4J 010 
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milital)' artifacts, bookS, and other literature. Some of the vendors offer accessories and 
,Paraphernalia only and do 110t sell fireanns. 

Public markets for the sale of firearms are not limited to the specialized firearms shows. 
Large quantities offireanns are also sold by nonlicensecs at nea markets and other 
organized events. At soMe flea markets, FFLs have established permanent premises from 
Which they conduct their business. 

Both the specialized fueanns show:! and the broader commercial venues such as flea 
=10;,,15 are collectively refmed to as "gull shows" in the remainder ofthis report. 

Types of Firearms Sold 

The types and varlety offueanns offered for sale at gun shows include new and used 
handg\.lllS. semiautomatic assault weapons,' shotguns, rifles. and curio or relic f1reanns.6 

In addition, vendors offer large cilflaeity magazines' and machinegun parts8 for sale. 

The "high-end" collector and antique shows and the sporting recreational show. are 
generally produced by the sporting organizations or avid collectors and enthusiasts. The· 
overall knowledge of the ·Pederal firearms laws and regulations by these promoters is 

, Semiautomatic ,,-'<Sault wc.pons m~y b. Icgully Innsfern,d in unres!rldod cemm<teial sales if they were 
manufactured on or before September 13, 1994. Weapons manufactu",d after that date may b. 
tr:Znsfcrn:d to or pa.s.sC:S$l!:d by law enforcement agencIes, law cnforeement officen employed by suc:h 
agencies for officia.l use, security guards employed by nuc.lcar power p1ants, and retired lilW enforce.men, 
officers who are presented the wcapons by their agencies upon retireml>t1t. (Se. 18 U.S.C. § 922(v).) 

• Curios ·or relics are lireanm of special interest to collectors by ",ason of some quality other than those 
>$Sociated with fi=rm. Intended for sporting use or as affensive or defensive wupons. Curios or relies 
include finoarm. that....,.t 1 ... 1 SD years 01<1, arc certified by the curater or. Oovernment museuln to be 
afmu •• um int.",.t, ar.,." other fareamls that derIve a substantial part ofmeir volue from !he ract that 
Ihey are novo I, I'OIrO. Ot bizarre or b.c ...... of their l!.S.oci:uinn with some historicalligure, period, or 
event. ~ 27 C.F.R. § 17U I.) 

, Maga:diles wid, a capacity of man: chan ) D roundo may be trIInsfe""d o~ possessed witholrt ",striotlon if 
!hey waro manufactured on or beron: September 13, )994. Lo.rge c:at>acity magazine. manufactured after 
that data may be transferred to or pos.e .... d by lIlw enforcement agoncie', law enforcement offie.".. 
em played by such .. genci~5 for officio I US •• security guards employed by nucl"", power plants • ."d 
retired law enrorcement offil:ers who are prcsentc:d the: magazines by their agencies upon retin.'1l1ent. 
(See) 8 U.S.C. § ~22(w).) 

• The National Firounns Aet (NFA), 26 U.S.C. Chapter 53, regulallOS machincgW\S, Which are defined os 
any weapon which shoots, is designed to sho"!' or <an be ... :!dily reSTored to shoot. aUTomatically more 
than one shot., without manual reloading, by a single funr;tion of rhe trigger. The term also jnc:ludcs the 
thlmc Or receiver of l!Ily such weapon, an)' part designed and intended solt::1y and exc:lusively. or 
combination Qfparu d.esi~ned and intended, for usc in conVr:rting 8 weapon into a machlnegun, and any 
combination of part! from which 11 machinegun can be assembled If such parts are in the possession or 
under the control o(a person. ~ 26 U.S.C. § S845.) Machin_guns must be registered with the 
Secretary of the Treasury, ond those manufacrured on or after May 19, 1986 ....... gene",lly unlawful to 
possess. @;£ 18 U.S.C. § 922(0).) Parts for m:ochineguns that do not fall wl!hln the staNtOty definition 
of m.chin.gun ~ tho), are not conversion kits or ftames or receivers) may b. legally ·sold without 
restriction. 

~Oll 
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good, apd tho: weapons offered for sale are mostly curios or relics or higher quality 
modem weapons. At other shows, vendors may be less knowledgeable about the Federal 
firearms laws, and many of the guns sold arc oflower quality and.less expensive. 

Atmosphere 

The casual atmosphere in which firearms are sold at gun shows provides an opportunity 
for individual bl,ly~ and sellers to exchange firearms without the expense of renting a 
table, and it is not uncommon to see people walking around a show att=pting to sdl a 
firearm. They may sell their firearms to a vendor who has rented a table or simply to 
someone they meet at the show. Maoy nonlieensees entice potential customers to their 
tables with comments sw:h as, "No background cbecks required: we need only to know 
wbere you live and· how old you are." Many of these unlicensed vendors actively acquire 
fU'earIDS from other vendors to satisfy a buyer's request for a spc::cific firearm that the 
vendor does not ·currently POSSl!!ss. Some unlicensed vendors replenish and subsequently 
dispose of their inventories within a matter of days, often at the same show. Although the 
majority ofpeoplc who visit gun shows are law-abiding citizens, too often the shows 
provide a ready supply of firearms to prohibited persons, gangs, violent criminals, and 
illegal fltcarms traffickers. 

Many Federal. firearms licensees have complained to A TF about the conduct of 
nonlicensees at gun shows.9 These licensees are unde~tandably concerned thnt the 
casual atmosphere of gun shows, combined with thc absence of any requirement that an 
unlicensed vendor check the background of a firearms purchaser, provides an opportunity 
for felons and other prohibited persons to acquire firearms. Because Federal law neither 
requires the creation of any record of these unlicensed sales nor places any obligations 
upon gun show promoters, information is rarely available about the frrc:anns sold should 
they be recovencd in a crime. 

Gun Shows and Crime 

It is hardly swprising, therefore, that a review of A TF's recent invcstigatiOtlS indicates 
that gun shows provide II forum fol' megal firearms sales and trafficking. In preparing 
this report, the Department of the Treasut1/. the Department of Justice, ATF. and outside 
researcherslo reviewed 314 recent investigatioos that involved guns shows in some 
<;apacity.11 The investigative reports came from each of ATF's 23 field divisions 

• When appropriate, A TF investigated these complaints and took ~ctian "'"Sing from waming len.rs 
e~pl.ining the nl!!:ed for a liCftnsfJ to engage in ihe busine" of dea.ling in firenrrns. to referring a cnsc to 
the United States Attorney for prosecution. . 

10 David M. Kennedy and Arithony Braga, borh of tn. John F. Kennedy School ofGov.mmont, Harvard 
Univer.lity. 

\I Se. Appendix,. table I. The large majority of the Investillations reviewed. forthi. "'port we'" from· 1997 
and 1998. The remainder ofth .. inve:ltigntions w"" from the )1"1'3 1994 through 1996. with on. 
investigation ench from 1991 IUId 1992. Forty-on. investigation. involved what may be described as 
flea markets, and three invtStigations involved firearms s.les .t auctions. Tho methodology orth • 
... vi~w and a more detailed analysis o(me resulrs arc sct forth in the appendix. 
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throughout the CO\DltIyI2 and involved a wide range of criminal activity by FFLs, 
unlicensed vcndol'S, and felons conspiring with FFLs.IJ The investigations also involved 
a wide variety of firearms, induding b.atldguns. semiautomatic assault rifles, and 
machineg'uns. -

TogetheT, the A TF investigations paint a disturbing picture of gun shows as a venue for 
criminal activity and a source offlrcarms used in crime:!. Felons, although prohibited 
from acquiring firelll'IIlS, have been able to purchase fireanns at gun shows. In fact, 
felons buying or selling fir"'lrIllS were involved in more than 46 percent of thJ: 
investigations involving' gun shows. l4 In more than a third of the inves~ations. the ' 
firearms involved were known to have been used in subsequent crimes.' These crimes 
inc:luded drug offenses, felons in pogsession of a firearm, assault, robbery, burglary, and 
homicide. 16 

Fireanns involved in the 314 reviewed investigations numbered more than 54,000. 17 A 
large number of these firearms were sold or purchased at gun shows. More than one­
third of the investigations involved more than 50 firearms, and nearly one-tenth of the 
investigations involved more than 250 firearms. The two largest investigations were 
reported to have involved up to 7,000 and 10,000 firearms, respectively. These numbers 
include both new and used firearms. 10 c 

The investigations reveal a diversity of Federal firearms violations asso.:;jated with gun 
shOWS. 19 Examples of these violations include straw purchases. 20 out-of-State s!\les by 

1> ~ A.PP"adi.<, table 2. 

" ~ Appendix, table 3. Current and former PFLs were the subject ofa significant nllmber of , 
investigations. 

" ~ AppendL'(. tabl~ 3. 

IS ~ Appendix. table 4. 

I. See App.ndix, table 4. 

17 ~ Appendix, table S. 

It ~ Appendix, table 6. B.e ....... tnlcing a firearm generally requires an unbroken chain or dispcsitions 
from menu(actUl't:I' I.e fil'$t retail purchQser, used guns-including those sold at gun shows--have rarely 
baeD traceable:. 

l~ ~ Appc:ndix, table 7 .. 

:0 A Usttaw purchase\! occurs when me actual buyer of a firearm IJSc$. anorher pcrso~ the "straw 
purchI15C1r,11 to execute tllli paperwork necessary to purcbase "' firearm from an FFt.. Spec:lt1cally. the 
actual buy.,.- us ... the straw purchaser to .x.-cut~ the f"U'carm' transaction record. purporting to show that 
the St\"3W purchaser i. the actual pun:haser ofth. fir •• rm. Often. a slrllW purchaser is used because 'he 
:u:tual purchaser is prahibit~d from acquiring the firearm because of a fc:lony conviction or anothl:T 
d;.,.bility. 
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FFLs, transactions by FFLs without Brady Act checks, and the sale of kits that modifY 
semiautomatk fireBmlS into automatic firearms. Engaging in the: business without a 
license was involved in more than half of all the investigation:;. Nearly 20 percent 
involved FFLs who were selling firearms u off-the-book.,,21 The central violation in 
approximato:ly 15 peI'Cent of the investigations was tho: transfer 0 f firearms to prohibited 
persons such as felons Or juveniles not authorized to possess firearms. Nearly 20 percent 
of the investigations involved violations of the National Firearms Act (NF A), which 
regulates the possession of certain fire!IIIDS such as machincguns.Zl 

All examination of individual caseS illustrates how gun shows are connected to criminal 
activity. 

»- In 1993, ATF uncovered a Tennessee FFL Who purchased more than 7,000 fue:mns, 
altered the serial numbers, and resold them to two unlicensed dealers who 
subsequently transported and sold the firearms at gun shows and flea rnatkets in 
North Carolina. The scheme involved primarily new and used handguns. All three 
pled guilty to Fedetal firearms violations. The FFL was sentene:ed to 15 months' 
imprisonment; the unlicensed dealers were sentenced to 21 and 25 months' 
imprisonment, respectively. 

>- In 1994, ATF recovered two 9mm firearms and the NTC traeed them to an FFL in 
Whittier, California. The FFL had sold over 1,700 'firearms to unlicensed pllI'chasers 
over a 4-year period without maintaining any records. Many of thc sales occurred at 
swap meets in California. The firearms were then sold to gang members in Santa Ana 
and Long Beach. California. Many of the firearms were recovered in crimes of 
violence, including homicide. Of the five defendants charged, two were C:onvic.ted-­
the FFL and one of his unlicensed purchasers. Each was sentenced to 24 months' 
imprisonment. 

)- In 1995, an A TF inspector in Pontiac, Michigan. discovered a convicted fcion who 
used a false police identification to buy handguns at gun shows and resold them for 
profit. Among the firearms purchased were sixteen ne",: and inexpensive 9mm and 
.380 caliber handguns. Detroit police recovered several of the :fircarros while: 
investigating a domestic disturbance. The defendaot pled guilty to numerous Federal 
firearms violations and W.a$ sentenced to 27 months' imprisonment. 

, 
In addition to analyzing the A TF investigations, A TF supplemented the infonnation with 
data from the NTe. ApprOximately 254 individuals identified in the ATF gun show­
related investigations were checked against data in the FireaTTTLS Tracing System and 
related data bases. Of these, 44 appeared in the multiple pu't'chase records with an 

" "Off"the.book" sales are those made by fFl.. without oooducting Broc:ly Act background checks and 
without rcc;ording the; srue 05 l'f!Iquin:d by dIe la.w and regulation$ . 

., Under the NFA. certain firennns and oth •• weapons mu.tbc registered. (Sec 26 U.S.C. chapter 53.) 
Tc:able 8 $hows the typd ofweapon~ involved in the investigations involving NFA violat;lons. For 
example:. more thlln haif of the NFA investigations involved machineguns, while 11 pe(l:ent involvc~ 
grenade lAUnchc~. 
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average of 59 firearms per person. Of the 44 iW1ividuals, 15 were associated with 50 or 
more multiple sale ftreanns; these individuals had a total of 188 crime guns traced to 
them, an average: of approximately 13 fircafl;T\s each. The largest number of multiple 
sales fueanns associated with one individual was 472; this individual had 53 crime guns 
traced to him. These patterns are not in and of themselves proof of trafficking. Rather, 
they are indicators investigators use to assist in trafficking investigations. 

It js difficult to dctertnioe the precise extent of criminal activities at gun shows. partly 
because of the lack of obligations upon unlicensed vendors to keep any records. 
Nevertheless. the inIcmnation obtained from the A TF investigations demonstrates that 
criminals arc able to obtain tirearms with no background check and that crime guns are 
transferred at gun shows with DO records kept of the transaction. 

I4J 015 
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2. ClJRRENT LAW AND REGULATION OF GUN SHOWS 

. The gun show loophole results both from the existing legal framework governing 
firearms tranSactions and the limits on the application of existing laws to gun shows. 
Gun shows themselves are not subject to Federal regulation. Instead, only transfers by 
FFLs at gun shows arc: regulated. Few limitations apply to sales by nonlicensees at gun 
shows or elsewhere. The Federal legal framework. governing gun shows and fitearms 
vendors, as well as the State: legal framework governing gun shows, is summarized 
below. 

The Federal Framework 

Federal Regulation of Firearms Vendors 

LiCensed Fi~t!arms Dealers 

The GCA requires that those seeking to "engage in the: business" of importing, 
manufacturing, or dealing in firearms must obtain a Federal firearms license from the 
Secretary of the Treasury.23 The Federal firearms license entitles the holder to ship, 
transport. and receive firearms in interstate or foreign commere.e?4 The bearer of that 
license. the FFL. must comply with the obligations that accompany the license. In 
particular, FFLs must maintain records of all acquisitions and dispositions offi=s 
and comply with all State and local laws in transferring any firearms.2!i They must 
positively identify the pul'chaser by inspecting a Govemment-issucd photographic 
identification, such a.s a driver's license. FFLs must also complete It multiple sales tl:port 
if they sell two or more handguns to the same purchaser within S business days. FFLs 
may not tranSfer firearms to fElons. persons who have been com.mitted to mental 
institutions. illegal aliens, or other prohibited persons.26 FFLs also may not knowingly 
transfcr fircarms to underage ~ersons or ha.ndgUllS to persons who do, not reside in the 
State whet" they are licensed. 7 

FFLs must also comply with the provisions of the Brady Act prior to transferring any 
fireann to a nonliccnsee. The Brady Act requires lic;cnsees to contact NICS priOI: to 
transferring a ~arm to any nonlicensed person in order to determine whether receipt of 

"IS U.SJ::, §§ 922(a)(1) and 923(a). 

"~J.c!. 

1l See 18 U.S.C. §§ 922(a)(l);(~)(3), (a)(S), (bX2), and 923'Cs). 

,i ~ 18 U.S.C. § 922(d). The 1986 _tnrunents to tho GCA .Iso mad. il Wllawful for any person to 
transfer any firearm to any person knowing Or having reasonabll: cause to believe: that such person is a 
prohibil-d pc",on. 

11 So< 18 U.S.C. §§ 922(b)(I), 922(b)(3), and 922(l<). 
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a firearm by the prospective purchaser would be in violation of Federal or State law.28 

FFLs must maiIltain a rc:c:otci but need not contact NICS when they sell from their 
personal collection offuearms, Federal law requires licensees to respond to requests for 
firearms tracing infonnation within 24 hours.l9 Moreover, ATP has a statuto.1)! right to 
conduct warrantless inspections of the records and inventory of Federal firearms 
licensees.3o Ali FFL who willfully violates any of the licensing requirements may have 
his or her license revoked and is s~ect to impnsonment for not more than 5 years, a fine 
of not morc than $250,000, or both. I . 

The obligations imposed upon FFLs serve to implement the crime-reduction goals or the 
GCA. For example, the recordkecping requirements, interstate controls, and other 
requirements imposed on licensees arc designed to allow the tracing of crime guns 
throu~h the records of FFLs and to give States the: opportunity to enforce their firearms 
laws. 

Licensed FiI'e41'1nS Collectors 

The GCA also requires persons to obtain a license, as a'collector offirearms33 if they wish 
to ship, transport, and ree:eive firearms classified as "curios or relics" in interstate or 
foreign commerce." FOT transactions involving firearms oth"f than curios or relics, the 
liceosCd collector bas the sarne status as a nonlicensee. "Curio or ",lic" fir= 
generally are firearms tba.t are of special interest to collectors and are lit least SO years old 
or derive their VIIlue from association'with a historical figure, period, or event.3S A 
licensed collcctoT may buy and sell curio or relic firearms for the pUIpose of enhancing 

,. s= IS U.S.C. § 922(1). A NICS check is nat required ifth. buyer presents to the FFL. a valid penni< to 
poss.ss or acq ... ire • lireonn Ibat WIIS issuod nat more than 5 year •• arlier by the Stale in which the 
Iran.f.r i. to take pi,"", and Ill .. law of tho Stat. provides that th. pennit is to be Issued only afttr a 
Government offi~ial verifi .. that the information available to <he official, including ~ NICS check, does 
'not indic:ne that the possession ofth. rore:um by the person would violate the law. 

" ~ 18 U,S,C, § 923(gX7). 

"~ IS U.S.C. § 923(Jl)(1XB). Wamllul"" insp"",ions are limited 10 those conduc:te:d (I) in the eOUrse of 
a criminal investigation of a person other them thE licenst:t::, ('2) during, GIl annual compliance inspeetion~ 
and (3) for pUI])O, .. , of fireanns tra~lng, rg. Inopections may abo be conducted putSuanno a warrant 
issued by .. Fede",1 magistnde upon d.monstmlion that there is n:2ISOnable CBUSC to believe that. 
violation of the CCA has ~urn:d and that evidence of .uch violation may be fo~nd on the Ueons •• 's 
promises. ~ 18 U.S.C. § 923(g)(I)(A). 

" ill 18 U.S.C. § 923(c) ""d.9Z4{a)O){D). Under current law, IUl FFL's mil ...... to perform a NICS Check 
is a misdemeanor. .. . 

II S. Rep. No. )!!IOI, 2.2,:1.S (l96S). 

'" ~ 18 U .S.C. § 9Z3{b). 

,.. ~ 18 U .S.C. §§ 922.(8)(2), (a)(3). 

]5 ~:1.7 C.F.R. § 178.11. 
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his or her personal collection, but may not lawfully engage: in II firearms business in curio 
or rdic firearms without obtaining a dealer's license.'· Recordkeeping requirements are 
imposed on licensed colIc:ctQrS, and ATF has a statutory ri~t to COI)duct wazrantless 
inspections of the rEcords and inventory of such licensees. 7 Licensed collectors, like: 
other licensees, are requircd to respond to requests for firearms trace information within· 
24 hours,n However, licensed collectors are nol subject to the requirements of the Brady 
Act!9 

Nonlice:nst!d Firet1~ms St!.L1us 

In contrast to licensed dealers, nonlicensees can sell firellnlls without inquiring into the 
identity of the person to whom they are selling, making ilDy record of the transaction, or 
conducting NICS checks.40 Because nonlicensed gun show ."endors are not subject to the 
Brady Act and indeed cannot now conduct a NICS check under FedenU Jaw, they often 
have no way of knowing whether they are selling a firearm to a felon or other prohibited 
person. The·GCA does, however. prohibit nonlicensed persons from acquinng firearms 

. from out-of-State dealers and prohibits non1iccns~es from shipping or transporting 
firearms in interstate or foreign commerce." Nonlicensees are also prohibited from 
transferring a firearm to a nonlieensed person who the transferor knows or hall reasonable 
cause to beli~ve does not reside in the: State in wmch the transferor resides.42 A 
noDlicensee also may not transfer a fireann to any pcrson knowing or having reasonable 
cause to believe that the transferee is a felon or other prohibited person.'] FinWly, 
nOI\lieensed persons milY not mmsfcr handguns to persons under the: age of 18.44 Of 

"Se. 18 U.S.C. §§ 922(a)(I), anQ 923(a). 

)7 §!! 18 U,S,C. §§ 923(g)(21, (g)(1)(C). 

"See 18 U,S,C, § 923(g)(7). 

" Seo \ S U.S.C. § 922(1)( I). 

··Se. 18 U.s.C, §§ 922(t), and·923(g)(ll(A) . 

.. ~ II U,S.C, § 922(a)(3). An ~cepti"n to this rule is provided for ,al •• ofrinea or shotguns by 
licensed d.aler. to "onlicensed persOf\$ if the purchaser appelIrs in person at the dealer's lieensed 
premis"", and the sale, delivery, and receipt c:omply wi'" the legal cODditions of sale in both the 'eller's 
Slale an~ the buyer's Stale. ~ 18 U.S.C. § 922(b)(3). 

a §S£ 18 U.S.C. § 922(aXs). Exceptions ra thi. prohibition are provilic:d for transfers of firearms ma<le to 
c;a(ry ou.t ~ b"qu.at Qr intestate SUt;t;l:s~ion' of a firearm ODd for tht: loan or rental of ill fireann for 
t~mpon"y usc for lawful sporting purpos~. Jd. 

o ~ 18 U.S.C. § 922(d). 

'" So. 18 U.S.C, § 922(x). A number of exceptions apply to this prohibition. including temporary traro,fi:", 
in the CQurse of employment, for ral'\c.hing or farming, for target practice. for bunting, ar fer firearms 
safetY instruction. These exceptions all require that the juvenile; [0 whom the handgun i$ transferred 
Dbtain prior written consent ITom a patent or :;:utlrdian and that the written c;onsent be in the juvenile') 
possession at the time the juvenile possesses the handgun. Id. 
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course, because nonlicensees arc not required to inspect the buyer's driver's license or 
oth",. identi fication, tiley may n<!ver Know that tile buyer is underage. 

"Engaged in the Business" 

Whether an individual seeking to sell a firearm will be regulated as an FFL Or 
nonlicensec depends on whether that individual is "engaged in the business" of 
importing, manufaeturi.ng, or dealing in flrc:anns. When Congress enacted the GCA in 
1968, ir did no·t provide a deftnition of the term "engaged in the business." CO\trts 
interpreting the term supplied vanoll!i dcfinitions:s and upheld convictions Jar engaging 
in the business without a license under a variety offactual circurnstanccs.4

' 

In 1986, the la", was amended to provide the following definition: 

(21) The term "engaged in the business" means--

.. .. .. 
(C) as applied to a dealer in firearms .... a person who devotes 

time, attention, and labor to dealing in tirearms as a regular course of trade 
or business with the principal objective of livelihood and profit through 
the repetitive purchase llnd r"'sale of fireatnJ. .. , but such term shall not 
include a person who makes occasioIUlI sales, exchanges, or purchases of 
firearms for the enhancement ofa personal coll"ction or for a. hobby, or 
who sells all or pm:t of his personal collecti~n of firearms .... 47 

The 1986 amendments to the GCA also deflIled the term "with the principal objective of 
livelihood and profit" to read as follows; 

(22) The term "with the principal objective of livelihood and profit" means 
that the intent underlying the sale Or disposition of firearms is predominantly <lne 
of obtaining livelihood and pecuniary gain, as opposed to other intentS, such as 

45 Com"....., United S .... 'e. v. Gross. 45 I F.2d 1355, 1357 (7110 Cir. 1971) (one en~gcs in a fI ..... nos business 
where one devot •• time, att.ntion I1I1d labor for the purpose of livelihood or proflt) ~ Unit><d StaJe< y. 
Sh!rIiM. S72 F2d SJ2, 534 (5" Cir. 1978) (profit mOlive not d.t.rminative wh ..... one has firearms on 
hand or [tad)' to proC1Jro them for purpose of •• Ie) . 

.. §s!< !Jni'od Slat"" v. HernAndy. 662 F.2d 289 (S" Cir. 1981) (30 firearms bought and sold over a 4-
month period); United StalC$ v. Perkins, 633 F.zd SS6 (Soh Cir. 1981) (three traIIS""tion. in.olvinG eight 
r"carm, over 3 months): Ynited St.,.s v. Huffu>sn, 51& F.2d 80 (4" Cir. 1975) (more th"" 12 fir.ann. 
tr"" .. ctioru; over "a few mon!h.s"); united Slates v. Rui,;. 460 fold 153 (2d Cir. 1972) (codefcr.dants 
sold 11 firea""s ot a .Ingle !:un <hoW); United States v. Gross, 4S 1 F.2d 13SS (7" Cir. (971) (11 fire.nns 
sold over 6 weo!cl): United States v. Zeidman, 444 f.2d 1051 (7" Cir. (971) (six firdrms .old over 2 
we~ks). 

"18 U.s.C. § 921(.)(21){C). 
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improving or liquidating a personal fueanns cOllection; frovided, That proof of 
profit shall not be required as to a person who engages in the regular 
and repetitive purchase ond disposition of fireanns for criminal purposes or . .a terrOrism. .. . . 

Uniortu.n.atcly, the effect of the 1986 amendmentS has often been to frustrate the. 
prosecution of unlicensed dcalcl'll ni~querading as coUectors or hobbyists but Who are 
really trafficking firearms to felons or other prohibited persous. 

Federal Regulation of Gun Shows 

Current Federal law does not regulate gun shows. The GCA does regulate the conduct of 
FFLs who offer firearms for safe at gun shoWl!. Although the GCA generally limits 
licensees to 'conduct business only from their licensed premjses,~9 in 1984, A TF issued a 
regulation allOWing licensees to conduct business temporarily at certain gun shows 
located in thl!: same State as their licensed premises. '0. The regulatory provision was 
codified into the law as part of the 1986 amendments to the GCA. To q~alify for the 
exception, the gun show or event must be sponsored by a national, State, or 10cl11 
organization devoted to the collection, compe:titivc USe, or other sporting use of firearms; 
and the gun show or event must be held in the State where the licensee's premises is 
located. 

As a result, ~ FFL may buy and sell firearms at a gun show provided he or she otherwise 
complic:s with all the GCA reqUirements governing licensee transfers. Nonliec:nsees, 
however, may freely transfer firearms at a gun show without observing the recordkeeping . 
and background eheck requirements imposed upon licensees, 

State StstutOry and Regulatory Framework 

More than half ofllie States impose no prohibition on the private trausfer of firearms 
among nonlieensed persons and do not regulate the operation of gun shows. In some 
States, the only restriCtiODs imposed 00 the private sales or transfers of ftrearms are 
similar to certain prohibitions set forth by the GCA_ For eXatDpl", Arkansas, Oklahoma, 
Texas, Louisiana, and Mississippi prohibit the transfer of certain firearms to felons: 

. minors (or minors wilholtt parental tonsent); or persons who are illtoxicated, mentally 
disturbed, or under the influence of druEls. Some States require permits to obtain a 
firearm and impose a waiting period before the permit is issued ~ 14 days in Hawaii). 
Other States impose additional requiremcnts (such as completion of a firearms safety 
course in California) to obtain a license or permit. Some impose: a waiting period for all 
fireanns ~ Massachusetts), others only for handguns ~,Connecticut). Maryland 
directly regulates the sale offireartns by nonliccnsces at gun shows, requiring 

" 18 IJ .S.C. § n 1(')(22) • 

.., 18 U.S.C, § 923(a). 

·.ID T.D. ATF-191, 49 Ped, R'i;. 46,&&9 (Noyember29, 1984). 

I4J 020 



01/15/99 FRI 20:25 FAX 

IS 

nonli.censees selling handguns or assault weapons at a gun show to undergo a. background 
check to obtain a temporary transf ... permit, and limits individuals to five such p=its 
per year. 

Exhibit 2 provides an overview of the laws ofthose States that regulate the transfer of 
some or all fuarms by persons not licensed as a dealer, and of those States that directly 
regulate gun shows. Nop.e of the solutions proposed in this report will affect any State 
law or regulation'that is more restrictive than the Fedel1!.llllw. 
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3. EARLIER LEGISLATIVE PROPOSALS AND COMMENTS FROM 
INTERESTED PARTIES 

In developing the recommendations of this n:port. prior legislative proposals addressing 
gun shows we:re considered along with (O!suits of surveys of United States Attorneys. 
interest groups, and individuals concerned with fireann.s issues. Comments from FFLs 
and law enforcement officials were also considered. 

Legislative Proposals 

In the 10Slh Congress, Representative Rod Blagojevich introduee:d legislation addressing 
gun shows, H.R. 3833. Senator Frank Lautenberg introduced a similat bill, S. 2527. 
The proposed bills generally required any person wishing to operate a. "gun show" to 
obtain a license from the: Secretary Qfthe Treasury and to provide 30 days' advance 
notice of the date and location of each gun show held. The gun show licensee:: would be 
required to comply with the provisions applicable to dealers under the Brady Act, the 
general recordkeeping provisions of the GCA, and the multiple sales re::porting 
requirc::me::nts. Thcse requirements would apply only to transfers of fire::a.rms at the: gun 
show by unlicensed persons. Unlicensed vendors would be required to provide the: gun 
show licensee with written notice prior to traosfetting a firearm at the gun show. The 
gun show licensee would also be required to deliver to the Secretary of the Treasury all 
records of firearms transfers collected during'the show within 30 days afte:r the show. 

Response! to Su rveys 

United States Attorneys 

The Departme:nt of Justice requested information from United States Attorneys rega:ding 
their experi.mce prosc:cuting cases involving iIle:gal activities at gun shows or in the 
"secondmy market."sl Those'Unite:d States Attorneys who reported cases were asked to 
describe any partiCUlar problems of proof that aros" in the case:s and whcther the existing 
levels ofprosecutorial.md investigative resource, are adequate to address the: violations 
that are identified. Finally, they were aske:d for their proposals on bow to curtail illegal 
activity at gun shows. 

Some United States Attorneys' offices have had significant experience investigating and 
prosecuting .:oases involving illegal aetivities at gun shows, While others reported no 

,experience with thc:se cases at all. SevCTal common the:mes emerge from the responses. 

There was widespread agreement among United StateS Attorneys that it c:= be: difficult 
to prove that a nonlicensed person is "c:ngaging in the business" of fire8IlIlS dealing 
without a license under cuttent law. The definitions create substantial investigative and 

5' The "sec:ond8.r)' mru1cct~ n:fc:rs to the 5:l1c and purchase of fi~:U'ms after FFLs ~iI!:\I them ilt relan, 
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proof ptoblems.sl Significant undercover wol'k and follow-up by ,A TF are requit1!:d to 
prepar~ a case against someone for "engaging in the business." 

The United States Attoroeys were virtually unanimous in their call for additiolUll 
resources. The number of ATF agents available to investigate caseS in many judicial 
districts falls far bo:low tbe numheT reqUired to mount effective enforcement activities at 
gun shows. United States Attorneys also noted that it will be difficult to devo~c 5Cl1rce 
prose.cuto,ia\ resources to gun show cases, so long as a number ofthe offenses remain 
misdemeanors. 

United States Attorne),s offered a wide range of proposals to address the gun show 
loophole. These includc the following: (1) allowing only FFLs to sell guns at gun shows 
50 that a background check and a firearms transaction record accompany evcrY 
transaction; (2) strengthening the definition of "engaged in the business" by defining the 
,terms with more precision. nsri'cIwing the exception for "hobbyists," and lowering the 
intent requirement; (3) limiting the nmnber of private sales permitted by an individual to 
D. specified number per year; (4) requiring persons who sell guns in the secondary market 
to comply with the recordkccping'requirements that arc applicable to FFl.s; (5) requiring 
all transfers in the secondatj' market to go through an FFL; (6) establishing 'procedures 
fot'the orderly liquidation of inventory belonging to FFLs who surrender their license; 
(7) requiring registration ofnonlicensed persons who sell guns; (8) increasing the 
punislunent for transferring a fireurn without a backgrOund check as required by the 
Brady Act; (9) requiring the gun show promoters to be licensed and maintain an 
inventory of all thtl firearms that are sold by FFLs and non-FFLs at D. gun show; 
(10) requiring that one or more ATF ag..nts be present at every gun show; an-d 
(11) insulating unlicensed vendors from crimina.lliability if they agree to have purchasers 
complete a firelUlllS transaction form. 

A small number of United States Attorneys suggested that existing laws ~ adequate 
even though the resources available to enforce these laws are not, While gun shows do 
not appear to be a problem in every jurisdiCtion, the nlajority of United States Attorneys 
agreed tha.t gunshows are part of a larger, pervru."ive problem of firearms tra:nsfers in the 
secondarY market. 

n A recOllt case of an unlicensed individual who bo~ght and sold numerous tITolUT11S iIIustl'>ltes the 
difficulty involved with prosecuting defendants .barged with engaging in the business of dealing in 
fIrearms without a license. A TP agents dis.:;:ov~cd that an unliccmsed pcrsol:l h.ad purrr.:hMc!d 
124 handguns and 27 long guns from an FR, ~ well as additionBl firearmsfrolll flea markets and 
goiage sal.,.. When que .. ioned, <h. defendant admitit'd that he intended to resell them. At trial. the 
defendant contended that buying and selling guns w ... , hi$ hobby. The court. relying on the stntutDry' 
definition, instructed the jury' that 3 person ensas., in the business of deBIUlg in flreatm_ when it 
or:cupi.es time. attention, and labot for the purpOSt oftive.llhood alld profit. as. opposed to as'a pastime, 
bobby. or being. oollector. When the jury asked for. definition of"livoliho<>d.," the court .xpl~in~d 
that (he term "" ... nat defined in the law and thut thejury' needed '0 rely on its common un<lcrstandlng of 
"the term. The jury acquitted the: defendant for cngugin& in th~ flf'E'tlmlS dealina: business. However, thl.: 
jUI)l convicted the defendant ror ral •• ly stating on the firearms tnlnSa<:tion record executed at the time of 
purchase that h. W,," the actual buyer. when in fact, he had Intended to ", ... n them. 
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Law Enforcement Officials 

Of the 18 State law enforcement officials who responded to the survey, only 1 opposed 
new restrictions on gun shows. Seventeen officials share the President's concern with the 
sale offueanns at Sun shows without a background check or other recor-dkeeping 
requirt:ments and support changes to make these requirements for all gun show transfers. 
The majority of respondents urged that any changes apply not only to gun shows but to 
flea markets, swap meets, and other venues where firearm.~ are bOUght and sold. Several 
respondents suggested limits on the number of gun shows or caps on the quantities of 
guns sold by nonlicensec.s. Others urged increased cooperation with the United States 
Attorneys to assist in the: prosecution of those individuals who violate Federal fireanns 
laws. Finally, the National Sheriffs Association suggested that gun show operatorS be 
requin:d to obtain a permit and notify A TF of any gun show. 

FFLs 

FFLs submitted 219 responses, ofwhieh approximately 30 percent requested additional 
regulations to prevent unlawful activities at gun shows. Many ofthese FFLs supported a 
ban on firearms sales by unlicensed perSons or. if permitted, urged that Brady checks be 
required to pr,"v'"nt prohibited persons from acquiring fueaT'JTls. Other FFLs cxprcssed 
frustration thl1t unlicensed persons were able to sell to buyers Without any paperwork 
(and advertise this fact), leavmg the Ff'L at a competitive disadvantage. Others 
suggested that nll vc::ndors. licensed or not, should follow the same requirements whether 
at gun shows, flea markets, or other places where guns are sold. Many of the FFLs 
recommending additional.rcgulations provid,"d suggestions, some quite detailed, for 
closing the gun show loophole. These suggestions included registering all flreanl1s 
owners, licensing promoters, restricting attendance at gun shows, conducting swprise 
raids at gun shows, requiring that all transfers go through an FFL, and ~equiring a booth 
for law ,"nforcement to conduct background checks for alt fiTennns purchases. 

A number of the FFLs who responded believed that the problems at gun shows could be 
solved if current laws were more strietly enforced. Several of these respondents noted 
that A TF is already "spread too thin" to enforee additional laws. Others suggested that 
courts need to do a better job of enforcing the existing Is.ws. Many others preferred 
stiffer sentences for violators of elCisting law. Marc than half, however, stated that new 
la.ws or restrictions are not the ansWer. Of this group. lllany stated that they do not see 
3lly illegal activity at gun shows and concluded that no new laws are necessary. Others 
expressed their belief that sales of private property should not be fcdcrally regulated, or 
they expressed distrust of the Government in general. Also included in this group were 
FFLs Who reported that they do not sell at gun shows for a variety ofreasons but oppose-
new regulations nonetheless. . 

Interest Groups. Tr.1de Groups, and Other Responses 

Eight responses were. received from firearms iinerest or trade groups. The National Rifle 
Association (NRA) opposes any changes to existing la.ws, contending that only 2 percent 
offlTearms used by criminals como from gun shows. The NRA suggested that regulating 
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the private sale of firearms would create a vast bUTeaucratie infrastructure and that A TF 
should instead continue to prosecute those who illegally trade in firearms- The NRA also 
~uggested that many of the current unlicensed dealers would b~ under A TF scrutiny had 
they not been discouraged from holding a fu-canns license_ The NRA c"Presged 
willingness to publicize the licensing requirements for those who deal in fm:arn1s_ 
Similarly, Gun Owners of America recommended no chnnges 10 existing law, but 
suggested a "stop to this insidious ongoing Federal government assault on American 
eitizenry and to return to the rule oflaw_" 

By contrast, the National Alliance of Stocking Gun Dealers (NASGD). a trade 
association consisting of firearms dealers, suggested that evert firearm sale at a gun 
show be regulated and that the purchaser undergo a NICS check. In addition, NASGD 
suggested: (1) licensing all gun show promoters, auctioneers, and exhibitors; (2) limiting 
the number of times an FFL may sell at gun shows in a given year, (3) 1laving 
nonlicensees comply with the same standards as FFLs; (4) requiring promoters to provide 
ATF and other authorities with the list of vendors lit a gun show; and (5) having 
promoters maintain firearms transaction records and NICS transaction records for all 
firearms sold at a gUn show. . 

Handgun Control. Inc_ (HCI), suggested that gun show promoters be licensed and that 
they be authorized to conduct II NICS cheek on evert firearms transfer by an unlicensed 
dealer_ HC! also suggested that a 30-day temponuy license be issued (limited to one per 
year) to any individual wishing to sell at a gun show_ The proposed license would permit 
the sale of no more than 20 handguns, the serial nwnbers of which would be included in 
the license application_ HC! suggested that Uengaged in the bu.siness" be defined to limit 
the number of handguns sold from a "personal collection" 10 no more thBC\3 in a 3D-day 
period_ This restriction would not apply to sales to licensees or within one's immediate 
family_ The Coalition to Stop Handgun Violence suggested licensing promoters. 
requirin·g II background cheek on all gun purchases. additional recordkeeping. a limit on 
the number offucarms pureha.o;ed by anyone person at 11 gun show, and increased 
enforcement resources and penalties_ 

The Trauma FOWldation of San Francisco recommended requiring a background check 
for all fireaims sales, licensing .promoters. permitting only FFLs to sell at gun shows, and 
limiting the nwnber of flI1\lll1Ils purcbazed at a gun show_ The United States Conference 
of Mayors Sl,Ipported one-gun-a-month legislation, back.ground checks on all pwchases, 
and incrc:a:;cd funding for law enforc:ement. 

Finally, in reply to open letters posted on the Internet, ATF received 274 respollSes_ The 
vast \Ilajority of these responses either opposed any new restrictions on gun shows or 
favored enforcement of existing law_ Approximately 5 percent favored no:W laws. usually 
suggesting a background cheek for firearms purchasers. 
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4. RECOMMENDATIONS 

Summary of tbe Recommeodations 

These recom.mcn&tions close the gun show loophole by adding reasonable rc:strictions 
and conditions on firearms transfers at gun showsP The recommendations also ensure 
thaI there are adequate resources to enforce the law and that all would-be sellers of 
firearms at gun shows understand the law and the consequences of illegally disposing of 
guns. Each recommendation will be discussed in detail, but they may be summarized as 
follows: . 

I. Define "gun show" to inelude specialized gun events, as well as flea marl:.ets and 
other market:; outside oflicensed firearms shops at which 50 or more firearms, in 
total, are offered for sale by 2 or more persocs . 

. 2. Require gun show promoters to register and to notify A IF of al\ gun shows, 
maintain and feport a list of vendors at the show, and ensure that all vendors 
acknowledge receipt of intormation about their legal obligations. 

3. Require that all firearms transactions at a gun show be completed lhl9ugh an FFL. 
The FFL would be responsible: for conducting a NICS check on the purchaser and 
maintaining records of the transactions. The failure to conduct a NICS check 
would be a felony for licensees and nonlicensces. 

4. Require FFLs to submit information necessary to trace all f1reacrns transferred "t 
gun shows to ATF's National Tracing Center. This information would inc:lude 
the mnnufacturcr/impox:ter. model, and serial nwnber ofthe firearms. No 
information about eilher an unlicensed s~lIer or the purchaser would be given to 
tho: GovemmenL Instead, as today with all iirearms sold by licensees, lhe FFLs 
would maintain this infOnnation in their files. 

5. Review the definition of "engaged in the bUSiness" and make recommendations 
within 90 days for legislative or regUlatory changes to better identify and 
prosecute, in all appropriate circumstances, illegal traffickers in firearms and 
suppliers of guns to criminals. . 

6. Provide additional rcsOUTCI:S to combat the illegal trade of firearms at gun shows. 

7. In conjunction with the firearms industry, educate gun owners that. should they 
sell or otherwise dispose of their firearms, they need to do so responsibly to 
ensure that they do not fall into the bands of felons, unauthorized juveniles, or 
other prohibited persons. 

" All of the recommendations exc.pt number 7 and part of number 5 would requi~ legislation. 
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Explanation ofthe Recommendations 

Definition orGan Show 

There would be anew statutory defmition of "gun Show."S4 The definition would r.:M as 
follows: 

Gun Show. Any event (1) at Which 50 o{ more firellmlS. I or mOTe of 
which has been shipped or transported in interstate or foreiGD comm"'rce, 
are offered or exhibited for sale. transfer or excha.nge; and (2) at which 2 
or mote persons are offering or exhibiting firearms for sale, transfer, or 
exchange. 

This definition ene:ompasst':S not only events at which the primary commodities displayed 
and sold are fiX'eanns but qualifying flea markets. swap meets, and other secondary 
markets where guns arc sold as well. Requiring there to be two or mOT" persons offering 
firearms ~empts from the definition FFLs selling gUnS at their business loe:ation, as well 
as the individual selling a personal gun collection at a garage or yard sale. In addition, 
the legislf!,tion requires a minimum of SO Ill'ean:ns to be offered for sale in order for an 
eVent to become: a gull show that is subject to the other new requirements. This minimum 
quantity ensures th"t private sales of a SID.all number of fireanns can continue to take 
~lace without being subject to the new.requirements. 

Gun Show Promoters 

Any person who organizes, plans, promotes or operates a g~ show, as newly defined. 
would be required to register with A TF; Gun show promoters would complete a simple 
form which entitles the promoter to operate a gun show. The registration requi.rt:ment 
would go into effet:l6 months after me: enactment ofthc: lc:gishuioll to allow time for gun 
show promoters to com.ply. 

Thirty days before any gun show. a prom.oter would be req,uired to inform A TF of the 
dntes; duration, and estimated O\l1llber of vendors who are expected to pmticipate. This 
infonnation serves fuur purposes; First, it advises ATF that a gun show will be taking 
place. If ATF'is in the process ofinvest{gating individuals who are violating the law at 
gun shows in a particular field division, the advance notice will assisi. ATF in 
determining whether the target ofthe investigation might appear at the gun show. 
Second, the information gives ATF a good idea about the scope and scale of the gun 
show to'enable the agency to make the determination whether ATF should allocate 
resources to me show faT the purpose of investigating possible crimes there. Third, it 
allows A TF to notify State and local law enforcement about the show. as suggested by 

" Although the CCA dQcS not define ~gun showi' the GCA docs refer to ~gun shows" in 18 U.S.C. § 
923U), the ~ocption that permits PFL. to ""II !1r.llrn1~ away t\'oTl' their business premises under cert.in 
circumstance., including "gun shows." 
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the National Sberiffs Associatipn. Finally, the notice involves the promoter at an early 
stage in identifying who is participating at tbe gl,ln show. 

Next, by no later than 72 haUl'll before the gun show, the promoter would provid., a 
second notice to A TF identifying all the vendors who plan to participate at the show. 
The promoter' 5 notice would include the names and licensing status, if any, of all those 
who have signed up to exhibit {ireanns. The primary benefits of this notification are 
twofold. First, the notice gives ATF specific information about vendors who plan to 
participate at the gun show, along with their status as an FFL or nonlic .. nsee. For any 
open investigations, this information would prove extremely useful in A TF's 
enforcement activities. S<:cond, promoters will learn the identities o!the vendors so that 
they can plan for the show. For exlllIlple, the promoter can determine which of the FFLs 
will conduct background checks for nonlicensees and, if a significant number of 
nonlic:ensees plan to participate in the show, the promoter can plan to have enough 
"transfer" FFLs'J p1'esent to meet the demand fo{ NICS cht:eks. 

Although vendors who do not sign up for the gun show by the time that the promoter 
submits the 72-hour notiee may still sign up to participate at the shew, they will be 
required to sign the promoter's ledger acknowledging their legal obligations before tbc:y 
may transact business. The promoter will be required to submit the ledger to ATF within 
5 business days of the end of the show. All vendors will also be required to p1'esent to the 
promoter a valid drive.r's licens~ or other Government-issued photographic identification. 

A gun show promoter who fails to register or comply with any of these requirements 
would be subject to having his or her registration denied, sl.lSpt-'Ilded, or revoked, as well 
as being subject to other civil or administrativc penalties. Certain violations would be 
subject to criminal penalties. Vendors who sell at gun shows without signing the 
promoter's ledger would be simi1<U'ly subject to civil and criminal penalties. In addition, 
if the vendor provides false information to the promoter in the ledger, th .. vendor would 
be liable for making a false statement. 

Imposing these requirements on gun show promoters will mal<e them morc accountabl., 
for controlling their shows and ensuring that only vendors who comply with the law 
participate at gun shows. Although p1'omoters will not be directly responsible for the 
performance of NICS background checks at gun shows, it will be in the promoter's 
interest to make sure that background checks are being performed in connection with 
each and every firearms transfer that takes place in whole or in part at the gun show_ Gun 
shew promoters profit greatly from the gun sales that take pJw:;e at gun shows. However, 
until now, the Federal Government has not imposed any obligations on the pro::noter to 
encourage: compliance with the law by all of the participants at the gu.n show. Placing an 
affirmative obligation on gun show promoters to notify vendors of their legal obligations 
will go II. long way toward ensuring that only lawful transactions take place at gun shows. 

H The transfer FFL does not act as the seller~ but r:ather acts voluntarily in ccnncct10n with a transfer by a 
nonlicensoe or licensed collector. 
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Requiritlg yendors to sign the ledger and acknowledge that they have received 
information about and understand their legal obligations will prevent vendors from 
claiming that they did not know that they were required to complete all firearms 
transactions at a gun shoW through an FFL. 

NICS Cbe"ks 

No gun would be sold, trdIlSfcrred, or exchanged at a gun show before a NICS 
background check is performed on the transferee. The; Brady Act permit exception would 
apply to frrearms sales at gun shows. FFLs who participale in the gun show would be 
required to request NICS checks for all buyers, whether the FFL sells fl!eanns QuI of the 
FFL '5. inventory or the FFL's personal collection. Nonlicensed sellers at the gun show 
must arrange for all purchasers to go 10 a trlUlsfc::r FFL to request a NICS check. Any 
F·FL attending a gun show may act as a transfer FFL to facilitate nonllcensec: sales of 
:fireamJs. However, FFLs will not be required to perform this ~crvice; they will do so 
only voluntarily. FFLs {\lay choose t6 charge a fee for providing this service. By having 
the FFL request the background check, the proposal takes full adviUltage of the existing 
licensing scheme for FFLs, the FFLs' knowledge of fi.tearmS, and the FFLs' access to 
NICS. 

The unlicensed seller may not transfer the fireann to the purchaser until the seller 
receives verification that the transfer FFL has performed aNICS background.check on 
the purchaser and learned that there is no disqualifying information. The FFL's role is 
limited to facilitating the transfer by performing the NlCS check and keeping the required . 
records. Any FFL or non-FFL who transfers a fireann in whole or in part!'lta gun show 
without completing a NICS check on the purchaser to determine that the transferee is not 
prohibited could be charged with a felony.S6 

Prohibiting any firclIITns from being sold, transferred, or exchanged ,in whole or in part at 
a gun show until the transferee has been cleared by a background check establishes 
parameters that enc;ompass all vendors, regardless of whether they are licensed. No FFL 
may claim that a background check is not required because the firearm is being sold out 
of the FFL' s personal collection, nor will the distinction between FFLs and non-licensed 
dealers make: any difference for NICS ehec;ks. When any part of the transaction takes 
place at CI gun show,57 each and every vendor at a gun show will re~uire a transferee to 
undergo a background check before the f!I'C'ann can be transferred . 

.. The legislative propos"l would eleva,. the Ilravity ofthc offense of not conducting a NICS .hook for 
FFLs from a misd<mcanor-which is presently eonlain~d io thoB",dy Act--to a felony regardless of the 
venUe tlfth~ transaction. 

S"J ~quiring a NlCS chl!!lc:;:k whlDll ..tany part of the tnmsa.ction takes place at a :un 5how" EnSl.lt"es that 
buyer.; and .ellers do not attempt to "void the reql1lrement by completing only a part ofth. sale, 
excha'lle, or lransfer at rile gun show. For example, ira noolicensod vendor displays a gun at a gun 
show bllt the actual transfer occurs outside the gun show in the parking lot, the vendor is prohibited 
from transrerrlng the gun wllhou!:l NICS ch""k,!Ju til" pw·ch •• or . 

•• The recommondations made in this report would b. in addition to any requirements imposod under Slnt. 
or local law. 
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Records for Tracing CrimI! GlIns 

Before c1e:uing a transfer of any nrl!':arnJ. by a nOll licensee, the transfer FFL would 
complete a form similar to the fireanns transaction r~tord currently used by FfLs. This 
ftrearms transaction record would be maintained in the FFL's records, along with th" 
othcr records of firearms transferred directly by the FFL. . 

In addition, FFLs would be responsible for submitting to the mc Strlctly limited 
information concerning firearms transferred a1 gun shows, whether the FFL is the seller 
or m~rely the transfer FFL. The information would consist of the manufactmer/importer, 
model, and serial number ot" the f=. No personal information about either the seller 
or the purchaser would be given to the Government. Instead. as today with all firearms 
sold by FFLs, the lieensees would maintain this information in their files. TheNTC 
would request this infonnatioll nom an FFL only in the event that the firearm 
subsequently becomes the subject of a law enforcement trace request. 10. addition, FFLs 
would complete a multiple sale form if they record the ~ale by a nociieensee of two or 
more handguns to the same purchaser within 5 business days, os is currently required for 
transactions by FFLs. 

TIlls requircm<:\1t provid<:s a simple and casy-to-Ildminister means ofr""stablishing the 
chain of ownership for guns that are transferred at gun shows. If the flrCarm appears at a 
crime scene and there is a legitimate law enforcement need to trace the firearm, A TF will 
be able to match the serial numb<:r of the crime gun to the record and identify the FFL 
who is maintaining th" firelllll1$ transaction form. A TF can then go to the FFL who 
submitted the infonnation on the firearm and review the· record that is on flle with the 
FFL. This form will contain infonnation about the transferor and transferc:e. and A TF 
can trace the f= using that information. It is important to emphasize that ATF traces 
guns according to :>pec;ifie protocols and requirements. ensuring that the firearms 
infonnation will not be used to identify purchasers of a particulat: fire= exccpt as 
required for II legitimate law enforcement purpose. 

DefmitioD of "'Engaged in the BlIsiness" 

Not surprisingly~ significant illegal dealing in firearms by unlicensed pcrsons occurs at 
. gun shows. More than 50 percent of recent A TF inv,,~tigations of illegal activity at gun 
shows focused on persons allegedly engaged in the business of dealing without a license. 
Unfortunately. the current definition of "engaged in the business" often frustrates the 
prosecution of people who supply guns to fdons and other prohibited persons. Although 
illegal activities by unlicensed traffickers often become evident to investigators qui,kly. 
months of undercover work and swveillanee are frequently necessary to prove each of 
the elements in the cUlTent definition and. to disprove the applicability of any of the 
several statutory exceptions. 

To draw a mQre distinct line between those who arc: engaged in lh~ business of firearms 
dealing ond these who are not,. IlZId to faeilitatc the prosecution of those who are illegally 
trafficking in guns to felons and other prohibited persons--at gun shows andclsewhere--
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the GCA should be l1lllended. Accordingly, the Department of the Treasury and the 
Department of Justice will review the definition of "engaged in the business" and make 
recommendations within 90 days for legislative or regulatory changes to better identify 
and prosecute, in all appropriate circumstances, illegal traffickers in fireanns and 
suppliers of guns to criminals. 

Need for Additional Resources 

To adequately enforce existing law as well as the foregoing proposals, more resources are 
needed. There are more than 4,000 specialized gun shows per year. and enforcement and 
regulatory activity must also occur at the other public venUes where fireanns are sold. 

All of the previous recommendations will help close the existing gun show loophole, but 
they will not completely eradicate criminal activity at gun shows and in tho:: Te$t of the 
secondary market. AJ; the review of ATF investigations and United States Attorney 
prosecutions revealed. B substantial number of the crimes associated with gun shows are 
committed by FFLs who deal off the book and ignore their legal obligations. While a 
requirement that all gun show transactions be recorded and NICS checks comr.leted will 
make it somewhat easier to identify off-the-book dealers, a markedly increased 
enforcement effort wil1 be required to shut down these illegal markets. Further, A TF will 
need to focus on preventive educational initiatives. as described below. To accomplish 
all of these goals, significant resources will be required fot more criminal and regulatory 
enforcement personnel. as well as prosecutors. 

Without a commitment to fmancially support this initiative, its effectiveness will boo 
limited. The Departments of Justice and the Treasury will submit budget proposals to 
fund this initiative at an appropriate level. 

Educ:ational Campaign 

Finally. a campaign should be undertaken in conjunction with the firearms industry to 
educate firearms owners that, Should they seU or otherwise dispose of their firearms, they 
need to do so responsibly to ensure that the weapons do not fall into the: hands of felons, 
unauthorized juveniles or otbcr prohibited persons. The vast majority of fiTeanns owners 
are law-abiding and eertainly do not want their firearms to be used for crime but. under 
the current system. they can unwittingly sell fu"ea.rms to prohibited persons. 

The educational cmnpaign could involve setting up booths at gun shows to explain the 
law, encouraging unlicensed sellers to uknow their buyer" by asking for identification 
and keeping a record of those to whom thi;)' sell their firearms; developing videos and 
news articles for promoters, dealers, trade groups, and groups of firearms own"l"S 
describing legal obligations and liability and the need to exercise personal responsibility; 
and distributing posters and handouts with tips for ideritifying and reporting suspicious 
activity. 
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5. CQNCLUSION 

Although Brady Act background checks have been successful in preventing felons and 
other prohlbited persons from buying frreanns from FFLs, gun shows leave a major 
loophole in the regulation of fire-arms sales. Gun shows provide a large market where 
criminals can shop for firearms anonymously. Unlicensed sellei-s have no way of 
knowing whether they are selling to a violent felon or someone who intends to illegally 
traffic suns on the streets -to juveniles or gangs. Further, unscrupulous gun dealers can 
usc these free-flowing markets to hide their off-the-book sales. While most gun show 
sellers are honest and law-abiding, it only takes a few to transfer large numbers of 
ftreanns into dangerous hands. 

The proposals in this report strike a balance between the interests of law-abiding citizens 
and the needs of law enforcement. Specifically. the proposals will allow gun shows to 
eontinue to provide a legal fo.rum for the sale and ""change ,,('firearms and will not 
prevent the sale or acquisition of firearms by sportsmen and firearms enthUsiasts. At the 
same time, this initiative will ensure background checks of all firearms purchasers at gun 
shows and assist law enforcement in preventing firearms sales to felons and other 
prohibited persons, as well as inhibiting \!legal firearms tra.fficking. The proposals also 
ensure that gun show promoters TUn their shows responsibly, that nil fireamlS purchases 
at gun shows are subject to NICS checks. and that all firearms sold at the shows can be 
trQcecl jf they are used ill crime. FUl1her, these recOllunendatiollS will guru~tntE"~ tluH 
everyone selling at gun shows understands the legal obligations and the risks of disposing 
of firearms irresponsibly and that law enforcement has the resources necessaI)' to 
investigate and prosecute those who violate the law. In short, as requested by President 
Clinton, the proposllh will close the gun show loopholi:. 

\ 
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Exhibit 2 

DICEST OF'SELECTED STATES WITH LA WS REGULATING TRAl'ISFERS OF FIREAR.MS 
BETWEEN UNLICENSED PERSONS OR GllN SHOWS OllZl/ll8) 

18 Pa. Star. 
Ann. § 6111; § 6113. 

Cal. Penal Code § 
1207 Ll; § 12082. 

430 III Compo Stat. 
Ann. §§ 6SI2(IO.)(I). 

VII. Cod. Ann. §§ 
52.8.4:1.54.1-4200, 
54.1.,4201.1. 

V.1. CodJ: ilL 23, § 
461. 

CAROLINA 

N.C. Gen. StaL § 14-
402. 

• how must provide 30 
days' notice, and provide 
pre· and post-show list of 
each vendor', name and 
business 

so 
through licens •• Or at COUDty sheriff's omee. The license. must conduct 
background cheel: as ifhe or she were the sener. Exelwion. apply for 
cert.in flrearm.. mcmber trll/l$fcrs, law enforcement, or where 
local life is 

AllY a 
Firearms Owner', Card (FOIC) issued by Stole police. 
Each tranSferee o{any flTl:ann rnust possess a "..lid FOTC. Transferor 
must keep reeord of tnUlsact;on for 10 years . 

DO 
obtaining. license from the cot1Qty sheriff. 
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27 Me!. Cade Ann. §§ 
442. 443A(a). 

Mo. Rev. Stat. Ann. § 
571.080. 

Connecticut General 
Stalule §§ 29-28 

29-37. 

SSETIS 
Mass. Oon. Li\wS 
AM. Cb. 140 § 
129C; § 12SA; § 
12gB .. 

un 

persons 
selling a handgun or 
assault weapon at a gun 
shaw must obtain. transfer 
penn it; a background 
check is condllclC:d an tho 
applic.nt. An individualls 
UmllCd tQ five penn its per 

141035 
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bO 
obtaining a nand:un purchase ponnj[ from <be loc.l CLEO. 

per.on 
a Slate background ch""k on the p""pectivc transferee . 

.:, 
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APPENDIX 

Methodology 

The following analyses are based on a survey of A TF special agents reporting 
information about recent investigations associated with gun shows. The investigations 
reflect what A TF has encountered and'investigated; they do not necessarily reflect typical 
criminal diversions offlreatmS at gun shows or the typical acquisition offirearrns by 
criminals through gun shows. Furthermore, they do not provide ioformation about the 
significance of diversion associated with gun shows with respect to other sources of 
diversion. Ne~~rtheless, they suggest that the criminal diversion of firearms at and 
through gun shows is an important crime and public safety problem. 

, The analyses us.:: data from inv~tilO.ilions referrcdfor prosecution and adjudicated, and 
investigations that have no! yet been referred for prosecution. Thus, not all violations 
described will necessarily be charged as crimes or result in convictions. As a 
consequence, the exact number of offenders in the investigation, the numbers and types 
offtrearms involved, and the types of crimes associated with recovered firearms may not 
have been fully known to the case agents at the time of the request. and some information 
may be underreported. For ;,=ple, it is likely that the number of firearms involved in 
the investigations could increase, as could as the number and types of violations, as mor~ 
information is uncovered by the agents working the investigations. 

Information gc:nerulc:d 11.$ purl of a criminal investigation also does Jlot necessarily capture 
data on the dimensions ideally suited to a more basic inquiry about trafficking and 
trafficking patterns. for example, investigative infonnation necessary to build a strong 
case: worthy of prosecution may provide very detailed descriptions of firearms used as 
evidence in.the case but may not even estimate, much less describe in detail, all the 
firearms involved in the trafficking enterprise. 

Information was not provided with enough consistency and speci ficily to determine the 
number of handguns, rifles, and shotgUns trafficked in a particular investigation.' 
Likewise, specialllgcnts may not have information on trafficked firearms subsequently 
used in crime. Such information is not always available. Comprehensive tracing of 
crime guns does not exist nationwide and, until the very recent Youth Crime Gun 
Interdiction Initiative, most major cities did not trace all recovered crime guns. The 
figures on new, used, and stolen firearms reflect the nwnber of investigations in which 
the traft1ckers were known to deal in these kinds ofwcap,ons. The figures on stolen 
firearms are subject to the usual problems associated with determining whether a fireaIm 
has been stolen. Many stolen firearms are not reponed to the police. Such limitations 
apply to much of the data collected in this research. 

Finally, except where noted, the writ of analysis i.b. the review of investigations is the 
investigation itself. The data show, for example, the propoxtion of investigations that 

, were known by agents to involve new, used, and stolen firearms, but these figures do not 
repres~nt a proportion or count oflb" number of new, used, or stolen firearms being 

~03i 



01/15/99 FRI 20:31 FAX 

-2-

trafficked at gun shows. The data show what proportion of investigations were known to 
involve a firearm subsequently used in a homicide, but not how many homicides were 
committed by fuc:arms trafficked thTough gun shows. It was not possible to gather more 
specific information within the short timeframe orthe srudy. 

It was, for th" most part, not possible to review and verify ell of the information provided 
in the survey responses. Howcvrlr, A TF Headquarter.; p"ISonnel took a random sample 
of 15 cases each from the 31 investigations reported to have invol ved 101·250 tirearms 
and from the 30 investigations reported to have involved 25 t or more fireanns, and 
reviewed with A TF field personnel the information leading to those reports. A 
breakdown of the results of this review showing the basis for reporting thefirc:arms 
volume is provided below. Based on this review, ATF concludes that the numbers of 
firearms reported in connection with the investigations have a reasonable basis. 

Procedure: 

Firearms sei:zedlpurchasedlrecovered and 
reconstruction of dealer records 

ReconstrUction of dealer records 

Firearms seized/purchasedlrecovered 

Reeonstnlction of dealer records and 
confidential infonnation 

Firearms seizure and admission by 
defendant(s) 

A TF NrC compilation 
and confidential infonnation 

Unknown 

Number Percent 

10 31.2% 

9 28.1% 

6 18.8% 

3 9.4% 

2 6.2% 

1 3.1% 

I 3.1% 

• This breakdown includes, in addition to the basis for the numbers of firearms reported 
in the randomly selected cases, the basis for the numbers of firearms reported in the two 
investigations involving the largest volumes of firearms, 10,000 md 7,000 firearms 
respectively. The case involving 7.000 firearms used a combination of an audit of 
firearms seized and the reconstruction of dcalcr records, while the case involving 
10,000 firearms used a combination QfNTe records and information from confidcntial 
informants. 

141038 
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Initiation of Investigation 

N=314 

Reason 

Confidential informant 
Referred from another Fedetal, State, or local investigation 
ATF investigation at gun show (e.g., gun show task force) 
Trace analysis after firearms recovery 
Review of multiple sales forms 
Licensed dealers at gun shows reported suspicious activity 
Tip or anonymous information 
Field interrogation after fuearm recovery 
Gun show promoter reported suspicious activity 
Analysis of out-of-business rec:ords 
Unknown 

141039 

Table 1 

N Percent 

74 23.6% 
60 19.1% 
44 14.0% 
37 11.8% 
34 10_8% 
26 8.3% 
18 5.7% 
4 1.3%) 
2 0.6% 
1 0.3% 

14 4.4% 
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N=314 

Field Division 

Dallas 
Houston 
Detroit 
Philadelphia 
Miam.i/Tampa 
Kansas City 
Nashville 
Columbus 

. Seattle 
St. Paul 
Louisville 
New Orleans 
Phoeni}( 
Washington, DC 
Charlotte 
Los Angeles 
Atlanta 
Chicago 
San Francisco 
Baltimore 
Boston 
New York 

I4J 040 

Table 2 

Investigations Submitted by Fjeld Divisions 

Nurnberof 
Investigations Percent 

43 [3.7% 
42 13.[% 
41 13.1% 
34 10.8% 
20 6.3% 
19 6.1% 
16 5.1% 
15 4.8% 
II 3.5% 
10 3.2% 
9 2.9% 
9 2.9% 
8 2.5% 
8 2.5% 
8 2.5% 
6 1.9% 
6 1.9% 
5 1.6% 
1 0.3% 
I . 0.3% 
.1 0.3% 
1 0.3% 
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Main Subie~t of Investigation 

N=314 
Number-of 

Subject Investigations 

Unlicensed dealer 170 

Unlicensed dealer (never FFL) 118 
Forme~ FFL 37 
Cun-ent FFL and former FFL 8 
Unlicensed dealer and former FFL 2 
Current FFL and Unlicensed deal .. r 4 
Cunent FFLlForrocr FFL lunlicensed 1 

Current FFL 73 
Felon purchasing firearms at gun show 33 
Straw purchasers at gun show 20 
Unknown gun show source 18 

Table 3 

Percent 

54.1% 

37.6% 
11.8% 
2.5% 
0.6% 
1.3% 
0-3% 

23.2% 
10.5%' 
6.4% 
5.7% 

Overall, 46.2 percent of the iovestigatlons involved a fclon associated with selling or 
purchasiog firearms. This percentage was derived from aggregate investigations in which 
trafficked firelU'lllS were recovered from felons; unlicensed dealers' criminal histories 
included felony convictions; felons had purt:hased .firearms at gun shows, and 9. lic.enscd 
dealer had a convicted felon as an associate. When only a licensed dealer was the main 
subject of the investigation, a convicted {elon was involved in 6.8 percent (5 of 73) of the 
investigations as an associate in the trafficking of firearmS. When the investigation 
involved an: unlicensed dealer or a former FFL, 25.3 perceIrt (43 of 170) ofth., 
investigations revealed that he/she had at least one prior felony conviction. 

~041 
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Table 4 

Firearms Associated With Gun Show Inyestigation. Known to Have Been InvolVed 
in Subsequent Crimes 

34.4 p~rceDt of the investigations (108 of314) had at least one firearm recovered in 
crime. 

N-/08 

Note: Since firearms recovered in an investigation may be used in many different tYpes of 
crime, an investigation can be included in more than one category. 

Number of investigations 
with at least one 

Drug offense 
Felon in possession 
Crime of violence 

Homicide 
Assault 
Robbery 

Property crime (burglary. B&E) 
Criminal possession (not felon in poss.) 
Juvenile pgssession 

48 
33 
47 
26 
30 
20 
16 
15 
13 

Percent 

·44.4% 
30.6% 
43.5% 
24.1% 
27.8% 
18.5% 
14.8% 
13.9% 
12.0% 

141042 
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Table S 

Number of Firearms Recorded in Gun Show Investjgation5 

N=314 
Number of 

Nl!ffiber nf Fireauns Investigations fercent 

Less than S 70 22.3% 
5-10 37 11.8% 
11-20 22 7.0% 
21-50 47 '15.0% 
51-100 47 15.0% 
101-250 31 9.9% 
251 or greater 30 9.6% 
Unknown ' 30 9;6% 

Fer further details about this information, see the Methodology section of this report. 
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Table 6 

New, Used, and Stolen Gups Known to be Involved in Gun Show Investigations 

Type offiTeann 
Number of 
Investigations Percent 

Note: Since more than one type of firearm can be recovered in an investigation, an 
investigation can be included in more thDII one category 

Used ftrearms 
New firearms 
Stolenf=s 
Unknown 

Mutually exclusive categories 

New fIro:arms and used. fireanns 
Used fi.rc:anns only 
New firearms only 
Used firearms and stolen firemms 
New fueann5, used firearms, and stolen firearms 
Stolen firearms only 
New fireanns and stolen firearms 
Unknown 

11)7 
156 
35 
75 

80 
62 
61 
13 
12 
7 
3 

75 

53.2% 
49.7% 
J 1.1% 
23.9% 

25.5% 
19.7% 
19.4% 
4.1% 
3.8% 
2.2% 
0.9% 
23.9% 

1m 044 
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Table 7 

Viollltions in the Main Investigations 

Note: Since an investigation may involve multiple violations, an investigation can be 
included in more thlUl one category. 

Violation 

Engaging in the business of dealing without license 
Possession and receipt of~arm by convicted felon 
Illegal sales and/or possession ofNF A weapons 
Licensee failure to keep required records 
Providing false information to receive firearms 
Transfer of firearm to prohibited person 
Straw purchasing 
False entries/fraudulent statements in licensee records 
illegal transfer of firearms to resident of another State 

by nonlieensee 
Illegal transfer of fire= to resident of another State 

by licensee 
Receipt and sale of stolen £1= 
Obliterating firearms serial numbers 
Drug trafficking . 
Trafficking of firearms by licensee (ilnspecified violation) 
Transfer of firearm in violation of 5-day waiting period 
Illegal out of state sales by nonlieCT\See 
Licensee doing business away from business premises 
Illegal manufacture and tranSfer of assault weapon 
Sales by a prohibited person 
Forgery or c;hcck fraud to obtain firearms 

Number of 
Investi gatio!l,s 

169 
76 
62 
60 
S4 
46 
36 
27 

27 

21 
15 
14 
11 
9 
7 
7 
5 
3 
2 
2 

Percent 

53.8% 
24.2% 
19.7% 
19.1% 
17.2% 
14.6% 
11.5% 
8.6% 

8.6% 

6.7% 
5.80/. 
4.5% 
3.5% 
2.9% 
2.2% 
2.2% 
1.6% 
1.0% 
0.6% 
0.6% 

I4J 045 ----



_ 01l15/~ FRr 20
1
)33 FAX -'--' --- /. ··.---T --- ---

Table 8 

)Yeapons Associated with NFA Violationa In Gun Show Investigations 

N= 62 

Note: Since .investigations may involve different types ofNf A violations. an 
investigation can be included in ~OTe than one category. However. "converted guns" 
have not been included in the "roachinegun" count. 

NFA vjolation 

Machine guns 
Converted guns 
Silencers 
Explosives (e.g., grenades) 
Grenade launchers 
Conversion kits! partS 
Other (short barrel 

Number efNFA investigations 
with at least one 

33 
19 
9 
8 
7 
7 
5 

• 

Percent 

53.2% 
30.6% 
14.5% 
12.9% 
11.3% 
11.3% 

- 8.1 % 

I4i 046 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Joshua S. Gottheimer/WHO/EOP, mawaldman @ aal.com @ inet 
Subject: radio address on gun shows -- draft 2/4 2:30pm -- comments to Jeff She sol 6-2796 by 5:30pm 

Draft 02/04/99 2:30pm 
Jeff Shesol 

PRESIDENT WILLIAM J. CLINTON 
RADIO ADDRESS ON GUN SHOWS 

THE WHITE HOUSE 
February 6, 1999 

Good morning. Six years ago, I determined that Washington had to get off the 
sidelines and join the frontlines in the fight against crime. I committed my administration to 
recovering our streets from violence, to reclaiming our neighborhoods as safe havens for 
families. Since then, we have pursued a new strategy of law enforcement based not on tough 
talk but on tougher penalties, better prevention, and the substantial, visible presence of 
community police. 

Our strategy is showing remarkable results. Since 1993, crime rates in America have 
fallen to the lowest point in a quarter century. Property crime is down; violent crime has 
dropped 20 percent in the last six years; and the murder rate is the lowest in 30 years. 
Americans can take pride in streets that are safer; but, mostly, they can take comfort in lives 
that are more secure. 

There are many reasons that crime is on a sharp decline. Chief among them is our 
ability to keep guns out of the hands of criminals. Gun trafficking and gun-related crime are 
on the wane; and it is no wonder: according to a recent report by the Justice Department, the 
background checks we required in the Brady law have put a stop to [nearly a quarter million] 
handgun purchases. Thanks to Brady, we turn away [118] felons a day, sending them home 
empty-handed instead of well armed. And the Insta-Check system that took effect last 
November is allowing us to conduct even more checks -- in even less time. 

Retail gun stores, sporting goods stores, licensed gun dealers -- they are all working to 
keep guns out of the hands of felons and fugitives. But there is a loophole in the law, and 
criminals know how to exploit it: They go to gun shows. Last year, there were more than 
4,400 gun shows across America. I come from a state where these shows are very popular. I 
have visited and enjoyed them over the years. I know they are the first place where many 
parents teach their children how to handle firearms safely. 
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But at the same time, and at too many gun shows, criminals are buying guns with no 
questions asked. That's because the law permits some dealers -- one quarter to one half of the 
vendors at a typical gun show -- to skip the background checks required by Brady. That is a 
dangerous loophole. It is wide enough that criminals reach right through it, grabbing, 
collectively, thousands of firearms that disappear without a trace. 

Last fall, I asked the Attorney General and the Secretary of the Treasury -- who join 
me here today -- to report on the problem and to come up with solutions. I now have their 
report. It is sensible -- and sobering. It shows conclusively that gun shows are a forum for 
gun traffickers -- a cash-and-carry convenience store for weapons used to maim and to kill. 

We must close this loophole. America cannot allow its gun shows to become illegal 
arms bazaars, where law-breakers shop side-by-side with the law-abiding. That is why I 
strongly support the recommendations of Attorney General Reno and Secretary Rubin. We 
should extend Brady checks and gun tracing records to any and all open markets where large 
numbers of firearms are sold. And we should vigorously and fairly enforce the rules. 

To toughen enforcement of the existing law, my balanced budget includes new funds to 
hire new agents of the Bureau of Alcohol, Tobacco and Firearms. These agents will help 
arrest violent criminals and gun traffickers, and will shut down illegal purchases of firearms. 
My budget also increases the funding for firearms prosecutions, and expands our successful 
efforts to keep guns out of the hands of violent youth. In these efforts, I am thankful for the 
leadership of Senator Lautenberg and Congressman Blagojevich [bla-GOY A-vitch], men of 
great dedication who also join me here today. They are working hard to make this the law of 
the land: No background check, no gun, no exceptions. 

I look forward to working with members of both parties in the coming months. 
Together, we can strengthen the laws that serve us so well, and, in doing so, build a stronger 
America for the 21st Century. Thanks for listening. 

Message Sent To: 

Bruce N. Reed/OPO/EOP 
Elena Kagan/OPO/EOP 
Laura EmmettIWHO/EOP 
Cathy R. Mays/OPO/EOP 
Jose Cerda Ili/OPO/EOP 
Leanne A. Shimabukuro/OPO/EOP 
Paul E. Begala/WHO/EOP 
Tracy Pakulniewicz/WHO/EOP 
Ann F. LewisIWHO/EOP 
Ruby Shamir/WHO/EOP 
Douglas B. SosnikIWHO/EOP 
Dominique L. Cano/WHO/EOP 
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Gun Shows Radio Address 
Questions and Answers 

February 6, 1999 

Q: If there are over 4,000 gun shows each year, and only 314 A TF investigations in the 
last few years, are you overstating the gun show problem? 

A: No, we are not. Today's report demonstrates that gun shows have provided a forum for 
illegal gun sales and firearms trafficking. The 314 gun show investigations reviewed in the 
report involved tens of thousands of firearms and led to very serious crimes, including 
homicide. Specifically, in just these 314 cases, we uncovered: 

- more than 54,000 firearms of all sorts, with the largest case involving up to 
10,000 firearms and a third of the cases involving at least 50 guns each; 

- felons buying and selling firearms; 

- guns bought and sold at gun shows being used in serious crimes; 

- persons selling firearms without a license; 

- gun dealers selling firearms "off the books" -- that is, without conducting a 
background check or keeping a record; and 

- the transfer of firearms to juveniles, felons and other persons prohibited by law 
from buying a gun. 

Q: Doesn't the report essentially recommend regulating every private and secondary 
sale of a firearm? 

A: No, it does not. The report does recommend defining gun shows broadly and including 
any place -- such as a flea market -- where 50 or more guns are sold by at least 2 people, 
and this will cover many previously unregulated gun sales. But the report does not put 
any restrictions on the private sale of individual firearms by unlicensed persons, though it 
educates these gun owners about their responsibilities under the law. 

Q: Instead of new legislation, why doesn't the Administration simply enforce existing 
laws more effectively? 

A: Although we intend to enforce existing laws vigorously, and the President's FY 2000 
budget includes nearly $30 million in new funds for that purpose, current federal law only 
regulates federally licensed gun dealers (FFLs). Non-licensees and private collectors --
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who are not formally engaged in the business of selling fireanns -- are generally allowed to 
transfer fireanns at a gun show without conducting a background check or keeping 
records, The legislative recommendations presented in today's report will close this 
loophole. 

Q: Isn't this really a problem for the States? What are the States doing about gun 
shows? 

A: Gun shows are a problem for the federal government lllliI the states. More than half of the 
states impose no prohibition whatsoever on the private transfer of fireanns among 
unlicensed persons and do not regulate the operation of gun shows. Other states only 
impose restrictions on the private sales or transfers of fireanns similar to the federal law, 
such as prohibiting the transfer of fireanns to felons, juveniles, the mentally disturbed, etc. 
Thus, today's recommendations will make a big difference in the many areas where there 
are currently almost no restrictions on the sale offireanns at gun shows. 

BradylNICS 

Q: How many Brady background checks have been performed since the National 
Instant Criminal Background System (NICS) took effect on November 30, 1998? 

A: Since its implementation on November 30, 1998, the NICS has handled over 1.5 million 
Brady background checks. Of these, about 790,000 of these were handled by the FBI and 
resulted in the denial of over 16,200 illegal gun sales to felons, fugitives, and other 
prohibited purchasers. The remaining 700,000 were processed by states that have agreed 
to serve as NICS points-of-contact. We do not, at this time, have information on the 
number of denials at the state level. 



President Clinton: Closing the Loophole on Gun Shows 
February 6, 1999 

Today, President Clinton will release a report from Treasury Secretary Rubin and Attorney General 
Reno, recommending actions the Administration can take to ensure that firearms sold at gun shows are 
not exempt from federal firearms laws, including the law requiring background checks. The President 
will accept their recommendations and also announce an increase of nearly $30 million in his FY 2000 
budget to increase investigations and prosecutions of gun law violations, including those occurring at 
gun shows. 

Findings of the Report. In response to a directive by the President last November, the Treasury and 
Justice Departments reviewed 314 gun show-related investigations conducted by the Bureau of 
Alcohol, Tobacco, and Firearms (ATF), mostly between 1997 and 1995. The investigations involved 
more than 54,000 firearms and spanned a wide range offederal firearms violations. The review found 
the following: 

Number of gun shows. In 1995, there were an estimated 4,442 gun shows. Most gun shows 
were sponsored by state and local firearms collectors organizations, though some shows were 
promoted by individual collectors and business people. Ten states sponsored the most gun 
shows: TX (472); PA (250); FL (224); IL (203); CA (ISS); IN (ISO); NC (170); OR (160); OH 
(14S); and NY (129). 

Typical gun show. The typical gun show costs about $5 to attend and draws an average of 
between 2,500 and 5,000 people. Vendors rent tables for a fee ranging from $5 to $50, and the 
number of tables varies from as few as 50 to as many as 2,000. Federally-licensed firearms 
dealers (FFLs) make up about 50 to 75 percent of vendors, with unlicensed gun sellers 
representing the remaining 25 to 50 percent. Unlicensed gun sellers -- who are assumed to be 
selling from their personal collections -- are not required to conduct background checks or keep 
records of gun sales. Large quantities of firearms are also sold in less formal and smaller public 
markets, such as flea markets. 

Guns sold. The firearms sold at gun shows include new and used handguns, semiautomatic 
assault weapons, shotguns, rifles, and curio and relic firearms (novel and older firearms). 
Additionally, vendors often sell large capacity magazines, machine gun parts, and a wide variety 
of other paraphernalia (knives, anununition, military artifacts, and books). 

Forum for illegal sales and trafficking. Gun shows provide a forum forillegal firearms sales 
and gun trafficking. Of the 314 gun show investigations reviewed, 46 percent involved the 
purchase or sale of firearms by felons, and 34 percent involved the sale of firearms later used in 
serious crimes, including homicides. Other gun law violations observed at gun shows included: 
the sale of firearms without a federal gun license (more than 50 percent of the cases reviewed); 
the sale of firearms "off the books" -- without conducting a background check or keeping a 
record (about 20 percent of cases); and the sale or transfer of machine guns in violation of 
federal law (20 percent of cases). More than a third of the investigations involved more than 50 
firearms, and at least one investigation involved up to 10,000 firearms. 



The Report's Recommendations. To close the gun-show loophole that allows countless firearms 
to be sold on a "no questions asked" basis, the President will endorse all of the report's 
recommendations and support legislation, to be introduced by Senator Frank Lautenberg and 
Representative Rod Blagojevich, that will make them the law of the land. These recommendations 
include: 

(1) Requiring Brady background checks on all firearms transferred at gun shows, with 
the assistance of federally-licensed dealers. Currently, an estimated 25-50 percent of all 
firearms sold at gun shows are not subject to background checks, because they are sold by 
an unlicensensed seller. The new legislation will require the participation oflicensed dealers 
in all sales at gun shows, so that all sales will be subject to the Brady background check 
requirement. 

(2) Requiring vendors to report information on firearms sold at gun shows to the ATF. 
Gun dealers would submit certain information ~ manufacturer, model, serial number) on 
firearms transferred at gun shows to A TF's National Tracing Center and maintain additional 
information on file to assist in future firearms tracing requests by law enforcement. These 
requirements would ensure that firearms sold at gun shows cannot (as they so often do now) 
disappear without a trace. 

(3) Requiring gun show promoters to register with the ATF and notif» it of all gun 
shows. Promoters would have to provide the time and location of gun shows and a list of 
vendors; provide vendors with information about their legal obligations; and require vendors 
to acknowledge receipt of this information. 

(4) Defining gun shows brQadly. These requirements would apply to any place where 50 
or more firearms are offered for sale by at least two vendors. 

(5) Increasing resources to combat the illegal trade of firearms at gun shows. 

New Resources for Firearms Enforcement. Consistent with the report's findings and 
recommendations, the President's FY 2000 budget includes over $28 million in new funds to 
enhance the enforcement offederal firearms laws, including: 

$23.8 million for more than 120 new ATF agents to support firearms investigations, arrest 
violent criminals and gun traffickers, and crack down on illegal gun sales. 

$5 million for more than 40 additional federal prosecutors to conduct intensive firearms 
prosecution projects targeting violent felons who possess guns, armed drug traffickers, and 
illegal gun markets. 
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Dear Mr. President: 

February 5, 1999 
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Shortly before the Brady Act's national instant check system went into effect at the end of 
November 1998, you directed us to build on the Act's remarkable successes by recommending 
actions that the Administration could take to ensure that firearms sales at gun shows are not 
exempt from Brady background checks or other provisions of our Federal gun laws. Our report, 
"Gun Shows: Brady Checks and Crime Gun Traces," reflects a review of available data on the 
problem as well as possible solutions, and proposes a series of steps that are consistent with 
existing firearms regulations to close the gun show loophole. 

More than 4,000 shows specializing in the sale of firearms are held annually in the 
United States. There are, in addition, countless other public markets, such as flea markets, where 
firearms are freely traded or sold. Under current law, many of the firearms at these public 
markets are sold anonymously; the seller has no idea-and is under no affirmative obligation to 
find out-whether he or she is seIling a firearm to a felon or other prohibited person. Moreover, 
there is no way to trace many of the firearms sold at these public markets it they are later 
recovered at the scene of a crime. 

While licensed firearms dealers are required to maintain careful records of their firearms 
sales and, under the Brady Act, to check the purchaser's background before transferring any 
firearm, nonlicensees have no such requirements under current law. Thus, felons-and other 
prohibited persons who want to avoid background checks-can buy firearms at gun shows and 
other public markets with ease, and later use the guns in drug crimes and crimes of violence, or 
pass them illegally to juveniles. 

The recommendations in our report build both on the structure and effectiveness of the 
Brady Act as well as the work ofthe Bureau Of Alcohol, Tobacco and Firearms, National Tracing 
Center. Since you signed it into law in 1994, the Brady Act·has prevented well over 250,000 
prohibited persons (primarily convicted felons) from purchasing firearms from Federal firearms 
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licensees (FFLs). In recent weeks, under the new instant check system, the FBI has denied sales 
of over 12,000 firearms to prohibited persons; a number of these denials resulted in the 
apprehension of wanted criminals who were seeking to purchase guns. 

After a careful study of the problem, we make the following recommendations, a number 
of which will require legislation: 

First, "gun show" would be defined to include not only traditional gun shows but also 
many flea markets and other similar venues where firearms are sold. 

Second, the Bureau of Alcohol, Tobacco and Firearms (ATF) would register all persons 
who promote gun shows. Promoters would be required to notify ATF of the time and location of 
each gun show, provide ATF with a list of vendors at the show, indicate whether the vendors are 
FFLs, ensure that all vendors are provided with infonnation about their legal obligations, and 
require that vendors acknowledge receipt of information on these obligations. If a registered 
promoter fails to fulfill these obligations, ATF would consider revoking or suspending the 
promoter's registration or imposing a civil monetary penalty. Criminal penalties would also be 
available in certain circumstances. 

Third, if any part of a firearms transaction, including display of the weapon, occurs at a 
gun show, the firearm could be transferred only by, or with the assistance of, an FFL. Therefore, 
if a nonlicensee sought to transfer a firearm, an FFL would be responsible for positively 
identifying the purchaser, conducting a Brady Act check on the purchaser, and maintaining a 
record of the transaction. This is the same system that has been used successfully for many years 
when someone wishes to transfer a firearm to a nonlicensee in another State. Any seller at a gun 
show - FFL or nonlicensee - would be subject to a felony charge for failing to comply with the 
Brady Act's background check requirements. 

Fourth, FFLs would be responsible for submitting strictly limited information concerning 
all firearms transferred at gun shows (~, manufacturer/importer, model, and serial number) to 
ATF's National Tracing Center (NTC). No information about either the seller or the purchaser 
would be given to the Govemment (with the exception of instances in which multiple sales 
reports are required). Instead, the licensees would maintain this information in their files, as is 
done with all firearms sold by FFLs today. The NTC would request this information from an FFL 
only in the event that the firearm subsequently became the subject of a law enforcement trace 
request. 

Fifth, the Department of the Treasury and the Department of Justice will review the 
definition of "engaged in the business" and make recommendations for legislative or regulatory 
changes to better identify and prosecute, in all appropriate circumstances, illegal traffickers in 
firearms and suppliers of guns to criminals. 
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Sixth, the Federal Govenunent should commit additional resources to combat the illegal 
trade of firearms at gun shows. Without a commitment to financially support this initiative, the 
effectiveness of this proposal would be limited. 

Seventh, in conjunction with the firearms industry, a campaign should be undertaken to 
encourage all firearms owners to take steps, when selling or otherwise disposing of their 
weapons, to ensure that they do not fall into the hands of criminals, unauthorized juveniles or 
other prohibited persons. 

Taken together, our recommendations will close the gun show loophole. Whenever any 
part of a firearm transaction takes place at a gun show, the requirements ofthe Brady Act check 
will apply, and records will be kept to allow the firearm to be traced if it is later used in crime. If 
legitimate, unlicensed individuals wish to sell their personal collections of firearms at gun shows, 
they will now have the obligation-and the means-to ensure that they are not selling their guns to 
felons or other prohibited persons. Our recommended steps impose reasonable obligations in 
connection with firearms transactions at gun shows, while significantly enhancing law 
enforcement's ability both to prevent criminals from getting guns and to apprehend those who use 
firearms in the commission of crimes. 

Respectfully, 

Robert Rubin ~ Janet Reno 
Secretary of the Treasury Attorney General 
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MEMO 
OFF ICE 

To: JIM JOHNSON, LIS BRESEE, CLAIRE WELLINGTON, KAREN WEHNER, 
DAVID MEDINA, SUSAN GINSBURG, TINO CUELLAR 

From:­

Subject: 

Date: 

~:~~O~~ ~TEDS;:~ 
September 2, 1998 

I have attached a copy of the ATF sunirnary of the holding in this case. The memorandum also 
includes Chief Counsel's recomni.endation to the Director concerning the manner in which ATF 
should respond to inquiries concerning the effect of the decision (i.e., that the appeal process 
hasn't been exhausted; the Government is considering its options; and that the Gun Control Act 
remains in full force arid effect --- that it was only the amendment to section 92S(a)(I) which was 
held unconstitutional). 

I will be forwardingian appeal recommendation in this case to Ed Knight and Neal Wolin very 
shortly and will simultaneously provide you with a copyof,hat memorandum. The Government's 
petition for rehearing with a suggestion for rehearing en baric will be due October 14th. 

Attachment 

cc: Dave Hamill 
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MEMORANDUM TO: Director 

FROM: Chief Counsel 

SUBJECT: Fraternal Order of Police v. United States, 
No. 97-5304 (p.C. Cjr Flugust 28. ]998) 

This is to'advise you of an adverse decision issued by 
the United States Court of Appeals for the District of 
Columbia Circuit in this action brought by the Fraternal 
Order of Police (FOP) challenging the Lautenberg Amendment. 
A copy of the Court of Appeals decision is attached. 

As you know, the Gun Control Act (GCA) was amended in 
1996 to make it unlawful for any person convicted of a 
misdemeanor crime of domestic violence to ship, transport, 
receive, or possess firearms in or affecting commerce. 
18 U.S.C. § 922(g) (9). The prohibition applies across-the­
board to all affected misdemeanants, including law 
enforcement officers and other government 'employees. 
~ 18 U.S.C.§ 925{a) (1). The FOP contended, among other 
claims, that the LautenbergAmendmentviolated its member 
police 'officers', due process and equal protection rights and 
that the statute should be declared unconstitutional. 

The Court of Appeals held that Congress' amendment to 
18'U.S.C. § 925(a) (l)--the ·public interest" exception to 
the GCA- -violates the Equal Protection Clause, since it, 
prohibits the possession of firearms in an official capacity 
by police officers convicted of misdemeanor crimes of 
domestic violence, yet would allow police officers withJ 
felony convictions to continue to possess firearms in cneir 
official capacities. The Court concluded that there wJs no 
rational basis for imposing such a harsh result upon 
police officers with less culpable misdemeanor convictions. 
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Director 

Thus, the court struck down the Lautenberg Amendment insofar 
as it applies to the official possession of firearms by 

- po-lice officers with misdemeanor' convi-ctions. 

We must emphasize that the court of Appeals has not declared 
the entire statute unconstitutional, ~ the amendment to 
section 925(a) (1). Consequently, this decision does not 
affect the prohibition in section 922(g) (9) against the 
private or personal possession of a.firearrnby any person 
convicted of a misdemeanor crime of domestic violence. 

Moreover, the D.C. Circuit's decision is not final until 
such time as ·the appeal process has been exhausted. . The 
United States has until October 14, 1998 to file a petition 
for rehearing or a.suggestion for rehearing en ~ with the 
D.C. Circuit. This office is working with the Department of 
Justice and the Department of the Treasury to determine an 
appropriate course of action. 

In response to inquiries concerning this matter, ATF should 
advise that (1) the appeal process has not yet been 
exhausted; (2) the United States is considering its options; 
and (3) the statute remajns in· fll)) force arfd effect. 
Any further questions concerning the application of the 
D.C. Circuit's decision in a particular case should be 
referred to ATF counsel. 

-o:??~ 
J. McHale 

Attachment 

cc: Assistant Director (Field Operations) 
Assistant Director (Firearms, Explosives and Araon) 
Assistant Director· (Liaison and Public· Information) 
Assistant Director (Office of Inspection) . 
Executive Assistant Legislative Affairs 
Acting Assistant General Counsel (Enforcement) . 
Assistant Chief Counsels and Field Division couns~s 
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United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Argued May 15, 1998 Decided August 28, 1998 

No. 97-5304 

Fraternal Order of Police, Appellant 

v. 

United States of America, Appellee 

Appeal from the United States District Court 
for the District of Columbia 

(No. 97cv00145) 

William J. Friedman, IV argued the cause and filed the briefs for appellant. 

Robert M. Loeb, Attorney, U.S. Department of Justice, argued the cause for appellee. With 
him on the brief were Frank W. Hunger, Assistant Attorney General, Wilma A. Lewis, U.S. 
Attorney; and Mark B. Stem, Attorney, U.S. Department of Justice. 

Before: Williams, Ginsburg and Randolph, Circuit Judges. 

Opinion for the Court filed by Circuit Judge Williams. 

Williams, Circuit Judge: The Fraternal Order of Police, an association oflaw enforcement. 
officers, brought suit challenging certain provisions of the 1996 amendments to the Gun Control 
Act of 1968,18 U.S.C. § 921 et seq. The Order alleged that these provisions exceeded 
Congress's power under the Commerce Clause, and also that they ran afoul of the Second, Fifth, 
and Tenth Amendments. The district court granted surnmaryjudgment for the government. 
Finding that the Order has standing to raise its claim under the equal protection component of 
Fifth Amendment due process, see Bolling v. Sharpe, 347 U.S. 497, 499 (1954), and finding 
merit in that claim, we reverse. 

• •• 
As relevant here, the essence of the 1996 amendments was to (1) extend a pre-existing 

criminalization of firearms possession by persons convicted of dOD).estic violence felonies to 
persons convicted of domestic violence misdemeanors; and (2) to withhold from the 
misdemeanants--but not the felons--an exception for firearms issued for the use of any state or 
locality (the so-called "public interest exception"). The Gun Control Act, now as before, also 
applies to anyone who supplies a person with a firearm in the face of this and related 



proscriptions. 

The amendments bringing about this change are as follows: 
Section 922(d)(9) of Title 18 makes it illegal to provide a firearm to any person 
"convicted in any court of a misdemeanor crime of domestic violence"; § 922(g)(9) 
prohibits such misdemeanants from possessing or receiving firearms. Section 922(g)(9) 
limits its scope to possession in or affecting interstate commerce, or firearms transported 
in interstate commerce; § 922( d)(9) contains no similar limitation. Relief from the 
disability thus imposed is governed in part by § 925(a)(I), which provides that the 
prohibitions of § 922 generally do not apply to firearms issued for the use of "any State or 
any department, agency, or politicaisubdivision thereof." Section 925(a)(1) explicitly 
excludes §§922(d)(9) and 922(g)(9) from this public interest exception. 

Sections 922( d)(9) and (g)(9) thus forbid the states to arm those members of their police 
forces, militias, or National Guards who possess disabling misdemeanor convictions; they 
criminalize both the officers' acceptance of the states' firearms and the provision of the firearms 
by any person, including (presumably) any state's representative. The disability operates 
regardless of the date of the conviction. So the new bans can be expected to affect a significant 
number of current police officers. The Joint Appendix contains several newspaper articles 
recounting instances in which officers were required to turn in their guns, and it was in view of 
this prospect--though not solely on behalf of members directly threatened with the firearm 
disability--that the Order brought suit. 

* * * 

The threshold question on appeal is whether the Order has standing to pursue its claims. We 
find it necessary to address only the standing claim based on the interests of members who are 
chieflaw enforcement officers ("CLEOs"). Although the Order's briefs make vague allusions to 
some legal theories that would entail broader relief than is suitable for the Equal Protection claim 
brought by the Order on behalf of the CLEOs, they fail to develop such theories. So there is no 
need to assess the standing possibly underlying such inchoate claims. 

For a party to establish the sort of "case" or "controversy" over which Article III creates 
federal jurisdiction, it must satisfy the now familiar tripartite requirements of "(I) an injury in 
fact, (2) a causal relationship betWeen the injury and the challenged conduct, and (3) a likelihood 
that the injury will be redressed by a favorable decision." United Food and Commercial Workers 
Union Local 751 v. Brown Group, Inc., 517 U.S. 544, 551 (1996). An association such as the 
Order, which alleges no injury to itself as an organization, may, according to Hunt v. Washington 
State Apple Advertising Comm'n, 432 U.S. 333 (1977), sue on behalf of its members if it can 
show that "(a) its members would otherwise have standing to sue in their own right; (b) the 
interests it seeks to protect are germane to the organization's purpose; and (c) neither the claim 
asserted nor the relief requested requires the participation of individual members in the lawsuit." 
Id. at 343. The first of these elements ensures the presence of a case or controversy and is 
constitutional in nature. See W3rth v. Seldin, 422 U.S. 490, 511 (1975). It is the only one the 
govemment contests and the only one with respect to which we can see any difficulty. 
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Several CLEOs allege that enforcement of the 1996 amendments conflicts with their 
obligations under state law. Although there is no indication that this is true in the hard core 
sense of federal law requiring any CLEO to do something state law forbids (or vice versa), it 
seems true in the broader practical sense that if a CLEO complies with the domestic violence 
misdemeanor provisions, he will find himself, in any enforcement activity requiring firearms, 
unable to use officers who fall under the federal ban, even where in his judgment it is highly 
desirable or even critical to use such officers. The government presents no reason to think that 
this interference should not qualify as an Article III injury, and we can see none. 

There remains the issue of whether the CLEOs would have· "prudential standing," i.e., whether 
the interests they seek to advance are "arguably within the zone of interests to be protected or 
regulated by the statute or constitutional guar-antee in question." Ass'n of Data Processing 
Service Orgs. v. Camp, 397 U.S. 150, 153 (1970).1 As to the equal protection 

I Whether a prudential defect in a member's standing translates to a constitutional defect in the 
association's is a nice question. Superficially, one might conclude that it would, since the cases treat the first 
element of the Washington Apple test as (entirely) constitutional. See; e.g., United Food and Commercial 
Workers, 517 U.S. at 554-55. But since this constitutional character stems from the case or controversy 
requirement, see id., and prudential defects 

claim (the only claim it is necessary to reach), of course, the CLEOs are not members of the class 
that the statute is said to illegally disadvantage--Iaw officers convicted of domestic violence 
misdemeanors, who are barred from the benefits of the public interest exception (as opposed to 
law officers convicted of domestic violence felonies, who are not). But where a person is 
effectively used by the government to implement a discriminatory scheme, he may, as we held in 
Lutheran Church-Missouri Synod v. FCC, 141 F.3d 344, 350 (D.C. Cir. 1998), "attack that 
scheme by raising a third party's constitutional rights." There we followed Barrows v. Jackson, 
346 U.S. 249, 259 (1953), which allowed a white homeowner to invoke the equal protection 
rights of non-Caucasian third parties in resisting the petitioner's effort to enforce a racially 
restrictive covenant, and Craig v. Boren, 429 U.S. 190, 194-97 (1976), which allowed a licensed 
beer vendor to invoke the equjli protection claims of males aged 18 to 21 who were barred from 
beer purchase by a statute that allowed purchases by females of that age. 

Although neither Barrows nor Craig is crystal clear as to just when a person whose injury 
qualifies under Article III may invoke the interests of a third party, the Court in Craig seemed to 
embrace the proposition asserted in a student law review note, namely, that he should be able to 
assert those third-party rights that would be infringed by his compliance. See 429 U.S. at 195, 
citing Note, Standing to Assert Constitutional Jus Tertii, 88 Harv. L. Rev. 423, 432 (1974). As 
any CLEO who gave a firearm to a law enforcement officer who had been convicted of a 
domestic violence misdemeanor would be liable himselfunder§922(d)(9), his compliance (i.e., 
not supplying the officer with the gun) would indeed defeat the right-holder's interest. Thus 
CLEOs have standing to assert the equal protection rights of police officers--members or 



not--threatened with deprivation of their firearms; the pres-

-:------:c::---:--[ footnote continuedl ___ _ 
do not affect the existence of a case or controversy, it seems more likely that a member's lack of prudential 
standing translates to a similar prudential failing for the association. 

ence of CLEOs as members gives the Order standing to makes these claims as well. 

* * * 

Equal protection analysis is substantially identical under the Fifth Amendment and the 
Fourteenth. See Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995). Usually the 
outcome turns largely on the level of scrutiny to be applied. If a law neither burdens a 
fimdamental right nor targets a suspect class, courts must uphold the legislative classification so 
long as it bears a rational relation to some legitimate end. See, e.g., Heller v., Doe, 509 U.S. 312, 
319 (1993). Laws that fall into either of the above categories, however, are subjected to strict 
scrutiny. See, e.g., City of Cleburne v. Cleburne Living Center, 473 U.S. 432, 439-40 (1985) 
(discussing tiers of scrutiny). The Order concedes that persons convicted of domestic violence 
misdemeanors are not a suspect class but asserts that the 1996 amendments impinge on a 
fimdamental right--the right to bear arms guaranteed by the Second Amendment. The 
government responds that the Second Amendment right does not belong to individuals, but exists 
only in relation to "the preservation or efficiency of a wen regulated militia," United States v. 
Miller, 307 U.S. 174, 178 (1939), and that the 1996 amendments do not restrict state militias. 

Analysis of the character of the Second Amendment right has recently burgeoned. See, e.g., 
Akhil Reed Amar, The Bill of Rights 257-67 (1998); David C. Williams, Civic Repub-licanism 
and the Citizen Militia: The Terrifying Second Amendment, 101 Yale LJ. 551, 572-86 (1991); 
compare Hickman v. Block, 81 F.3d 98,101-03 (9th Cir. 1996), with United States v. Gomez, 92 
F.3d 770, 774 n.7 (9th Cir. 1996). Despite the intriguing questions raised, we win not attempt to 
resolve the status of the Second Amendment right, for we fmd that the 1996 amendments fall 
into the narrow class of provisions that fail even the most permissive, "rational basis," review. 
See, e.g., City of Cleburne, 473 U.S. 432. 

Section 925 extends the ·public interest" exception to all sources of the firearm disability 
except domestic violence misdemeanors. It thus allows the states to arm police officers 
convicted of violent felonies, and even crimes of domestic violence so long as those crimes are 
felonies, while withholding this privilege with respect to domestic violence misdemeanors. No 
reason is offered for imposing the heavier disability on the lighter offense. The government's 
brief argues that a special focus on domestic violence as compared to other misdemeanors is 
rational, and we agree. The defect is the neglect of more severe crimes of domestic violence, 
about which the government says nothing. 

A conceivable justification comes to mind. As a law survives rational basis review if it is 
rational under any "reasonably conceivable state offacts," Heller v. Doe, 509 U.S. 312, 320 



(1993) (citation omitted), we address this despite the government's having failed to mention it. 
Most states appear to bar convicted felons from possessing guns. See, e.g., Cal. Penal 
Code§12021(a)(I) (felon's possession of firearm is felony); North Carolina Stat. § 14-415.1 
(same) Oklahoma Stat. Title 21 § 1283 (same); Rhode Island Gen. Laws § 11-47-5 (same); 
Texas Penal Code § 46.04 (same); Wisconsin Stat. § 941.29 (same); Wyoming Stat. § 6-8-102 
(same). Few--perhaps only New York--provide any public interest exception. See N.Y. Penal L. 
§ 265.20 (exempting New York military, police officers, and peace officers). The government 
might therefore argue that federal law has stepped in merely to fill a practical gap: concluding 
that all persons guilty of domestic violence should be barred from possession of firearms, 
without regard to public interest, but noting that the states have satisfactorily addressed the issue 
except for the misdemeanor offender, Congress has taken care of this neglected problem. But 
this analysis would allow a rougher notion of justice than even "rational basis" review allows. 

The problem is that the states' laws are neither sufficiently consistent, nor sufficiently severe, 
to make this a rational approach. New Hampshire, for example, requires three felonies for the 
prohibition to attach. See N.H. Stat. Title XII § 159:3-a. Vermont does not prohibit gun 
possession by felons who are convicted but never incarcerated. McGrath v. United States, 60 
F.3d 1005, 1007 (2d Cir. 1995). As we have noted, at least New York seems to offer a public 
interest exception. And while the laws of most states do bar felons from possessing firearms 
even in the public interest, many states have disabilities of limited duration, and the duration 
varies from state to state. See, e.g., Maine Rev. Stat. Title 15 § 393 (application for permit 
allowed after five years); North Dakota Stat. § 62.1-02-01 (ten years); South Dakota Stat. § 
22-14-15 (fifteen years). Once these periods have expired, firearm rights are restored. The 
resulting anomalies flow well beyond those normally arising from federalism. The worse 
offenders may enjoy some restoration of lost rights under state law, while the lesser face an 
implacable bar. 

The government notes, following up its point that Congress may distinguish between crimes 
of domestic and violence and other crimes, that a legislature does not violate the equal protection 
clause merely because it approaches an issue "one step at a time, addressing itself to the phase of 
the problem which seems most acute to the legislative mini!." Williamson v. Lee Optical of 
Oklahoma, Inc., 348 U.S. 483, 489 (1955). But this aspect of equal protection law is of little 
help for Congress's decision to impose a more severe regime on domestic violence 
misdemeanants than on domestic violence felons. Whatever precise elements may influence a 
state's classification of offenses between those two categories, what is uniform and undisputed is 
that the presence of some aggravating circumstance (or perhaps the absence of a mitigating one) 
is necessary to establish a felony. Of course Congress may take ·one step at a time." But here, 
while incorporating state law (and judgments thereunder) into its scheme, it has stepped most 
harshly on those persons the states have systematically deemed less culpable. 

We note, finally, that the treatment of domestic violence misdemeanants intersects with 
certain anomalies in Congress's provision for deferring to state law on restoration of civil rights. 
For the purposes of the firearm disability generally, 18 U.S.C. § 921 (a)(20) provides that 
convictions for 
which civil rights have been restored do not trigger the disability. See United States v. Bost, 87 
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F.3d 1333,1335 (D.C. Cir. 1996) (discussing state restoration of rights). An equivalent 
provision, § 921 (a)(33)(B)(ii), allows state restoration of civil rights to lift the federal disability 
from domestic violence misdemeanants. But few states (if any) deprive such misdemeanants of 
civil rights. With no deprivation, there can be no "restoration" in the ordinary sense of the tenn. 
See McGrath, 60 F.3d at 1007-10 (holding that felon whose civil rights were not revoked could 
not argue that they had been restored). Thus the plain text of the statute seems to put 
misdemeanants who have never lost their rights in a worse situation than felons whose rights are 
restored, often by automatic operation of state law. See, e.g., United States v. Caron, 77 F .3d I, 
2-4 (1st Cir. 1996) (holding that iridividual-ized restoration of civil rights is not required to lift 
firearm disability). 

This anomalous consequence of the "civil rights restored" provision is not confined to 
domestic violence misdemeanors. Any conviction that triggers the disability but does not. 
deprive the convict of civil rights will produce a similar result. Thus misdemeanors carrying a 
sentence of more than two years (which count as qualifying convictions under § 921(a)(20)), or 
felonies not accompanied by revocation of civil rights, will also activate the federal disability 
with no prospect of relief via restoration of civil rights. 

The First Circuit has responded to this discrepancy by holding that the "civil rights restored" 
provision of § 921 (a )(20) protects those who have never been deprived of civil rights. See 
United States v. Indelicato, 97 F.3d 627, 630-31 (1st Cir. 1996). That case involved a person 
convicted of a misdemeanor for which state law provided a maximum tenn of two and a half 
years, i.e., a felony for purposes of § 921(a)(20). But its reasoning applies to § 921(a)(33)(B)(ii) 
equally, and in that context cuts much more deeply. So far as we know, no state responds to a 
domestic violence misdemeanor conviction by revoking the right to vote, hold office, or serve on 
a jury. (These are the civil rights on which the statute focuses. See Bost, 87 F.3d at 1335.) If 
failure to revoke is treated as restoration, then §§ 922(g)(9) and (d)(9) become entirely without 
effect: no conviction for a domestic violence misdemeanor would trigger the federal disability, 
since no such misdemeanor would qualify under § 921(a)(33). On the other hand, if the absence 
of any initial deprivation renders the restoration provisions inapplicable, then § 921 (a)(33)(B)(ii), 
expressly inserted to provide for restoration in the case of domestic violence misdemeanors, is 
itself without effect. Because we find §§922(g)(9) and (d)(9) in violation of equal protection 
requirements independently, we need not address the interpretive and other issues posed by the 
"restoration" provisions. 

* * * 

This brings us to the question of remedy. The Order makes various alternative requests, ohe 
of which is that we hold § 925 inoperative. Section 928 of the Gun Control Act explicitly 
provides that the invalidation of one provision shall not affect the remainder of the Act. We 
think the most appropriate remedy is consequently to hold that § 925 is unconstitutional insofar 
as it purports to withhold the public interest exception from those convicted of domestic violence 
misdemeanors. The government may not bar such people from possessing firearms in the public 
interest while it imposes a lesser restriction on those convicted of crimes that differ only in being 
more serious. Of course we do not decide whether a broader revocation of the public interest 
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exception--for example, from all those convicted of any crime of domestic violence--would be 
constitutional. 

So ordered. 



tJ Jose Cerda III 06/30/9704:54:50 PM 

Record Type: Non-Record 

To: Bruce N. Reed/OPD/EOP 
cc: Elena Kagan/OPD/EOP, Leanne A. Shimabukuro/OPD/EOP 
bee: 
Subject: Re: brady/usa today INl 

Bruce: 

I saw the article. I suspect this is campaigning for the national FOP election in August. The 
current Pres. -- Gil Gallegos, who's been a BC supporter -- needs to show he's working for the 
membership on bread and butter, rank-and-file cop issues. Perhaps the most positive thing we 
can do to get FOP off of this and other problematic issues, is to resolve the SS collective' 
bargaining issue. 

Also, I'll get a copy of their brief, but I'm not sure the domestic abuse ban is any more (in fact, 
probably less) vulnerable than the other parts of Brady. Unless I'm mistaken, it amends the '68 
Gun Act by adding another prohibited category of gun purchasers -- not the waiting period or 
background check provisions of the law. 

CoP hAcK oNe 

Bruce N. Reed 

~ t:.t',·j_uL. Bruce N. Reed r' . 06/30/97 03:1B:43 PM 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Jose Cerda 1I1/0PD/EOP, Leanne A. Shimabukuro/OPD/EOP 

cc: 
Subject: brady/usa today 

The cops are saying the Brady decision will lead courts to shut down the ban on gun purchases by 
domestic abusers (which they never liked anyway). See today's USA Today 


