
NLWJC - Kagan 

DPC - Box 009 - Folder 010 

Crime - Brady Law Legislation 



Page 11 
(! V'VW - 0. ....... 0 dAi" r 

~ ~.\~ - ;;::~ \6W - ~r(1%,-
Defending the s'rady Law and Ban on Assault Weapons 

August 12, 1998 

Today, with Mayor Richard Riordan of Los Angeles and California Lt. Governor Gray 
Davis, President Clinton will issue a bipartisan call for Congress to strengthen -- and 
not undermine -- the tough laws that have worked to keep guns out of the hands of 
criminals. The President will: (1) announce the publication of a proposed regulation 
to fully implement the Brady Law; (2) strongly support legislation to ban the 
transfer of large capacity military magazines; and (3) oppose Congressional efforts 
to expand the carrying of concealed weapons across state lines .. 

Defending the Brady Law 

• Final implementation of the Brady Law. Despite the gun lobby's attempts to 
derail implementation of the Brady Law's National Instant Criminal 
Background Check System (NICS). the Administration will publish,~ proposed 
regulation to implement the NICS on November 30, 1998. Among other 
things, this regulation will allow the FBI to charge gun dealers the same fee it 
charges day care provides and others for similar background checks -­
guaranteeing that the FBI will have the resources it needs to operate the 
NICS. 

• Making Permanent the Brady Law's Requirements. Although the NICS will 
make many more records of ineligible gun purchasers available in mere 
seconds, it will also replace' a network of 5,400 state and local law 
enforcement officials that have stopped an estimated 242,000 prohibited 
purchasers from buying a handgun. To make sure all Americans have the 
benefit of the best background check system possible, the President supports 
legislation to make permanent the Brady Law's requirements by: (1) requiring 
a minimum 3-day waiting period for all handgun purchases; (2) adding up to 
an additional 2 days to the waiting period if law enforcement officers need 
more time to clarify arrest records; and (3) continuing to require gun dealers 
to notify designated law enforcement officials of all proposed handgun 
purchases. Congress should pass such legislation before it adjourns, so all 
Americans can benefit from the best background check system possible. 

Banning Assault Weapons and 'Military Magazines 

• Closing the Clips Loophole. The Assault Weapons Ban that passed as part of 
the 1994 Crime Act prohibited the future importation, manufacture and sale 
of magazines accepting more than 10 rounds of ammunition. Nearly 4 years 
later, however, it is estimated that hundreds of thousands of pre-Ban clips 
continue to be bought and sold. The intent of the Assault Weapons Ban was 
to end the easy access to these large capacity military magazines (LCMMs). 
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Today.' President Clinton will support legislation, introduced by Senator 
Feinstein, to ban -- once and for all -- the transfer of these military magazines 
that are used with assault-type weapons. 

LCMM Riflesand Clips Recently Banned from Importation. This past April, 
the Treasury Department concluded that more than 50 kinds of modified 
assault weapons -- includin'g variants of the AK 47, Uzi, FN-FAL, HK 91 and 
93, and SIG SG550 -- were generally not importable because they accept 
LCMMs. Consistent with its obligation to restrict the importation of firearms 
unless they are determined to be "particularly suitable for or readily adaptable 
to sporting purposes," the Treasury Department concluded that LCMM rifles 
and clips -- did not meet the sporting purposes test and were' generally not 
importable. 

Fighting Gun Lobby Efforts to Undermine State and Federal Laws 

• . Carrying Concealed Weapons Across State Lines. Last Wednesday, the 
House Judiciary Committee quietly passed a bill that -- under the guise of 
allowing police officers to carry their firearms across state lines -- could allow 
millions of persons with state permits to carry a concealed weapons to do so 
throughout most parts of the country. Currently, 43 of the 50 states issue 
permits for concealed weapons and could be impacted by this legislation. 
While there may be good reasons to allow law enforcement officers to carry 
their service weapons across state lines, allowing millions of others traveling 
out-of-state to carry concealed and loaded weapons can only serve to 
undermine state and federal gun laws -- and will be strongly opposed by the 
President. 

NB: Rahm wanted to see what a bullet on these crime funds, which can be released 
next Wednesday, would like. We have generally down played this as the R's block 
grant -- and Bruce didn't seem to think it was on message -- but here it is. 

Releasing Crime Control Funds for California 

• Local Law Enforcement Block Grant. President Clinton will also announce 
the release of $ 78.8 million in crime fighting funds for California -- including 
$18.1 million for the City of Los Angeles and $3.7 million for the County of 
Los Angeles. Generally, these funds can be used to: hire and train additional 
police officers; procure equipment and technology for law enforcement use; 
enhance security in and around schools; establish drug courts; adjudicate 
violent offenders, including violent juveniles; establish task forces of federal 
and local enforcement; and promote cooperative crime prevention between 
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I. PURPOSE 

THE WHITE HOUSE 

WASH INGTON 

August 5, 1998 

BRADY LAW EVENT 

DATE: 
LOCATION: 
BRIEFING TIME: 
EVENT TIME: 
FROM: 

August 6, 1998 
Rose Garden 
10:00 am 
10:30 am 
Bruce Reed 

To demonstrate your commitment to defend and strengthen the Brady Law by: (I) 
challenging Congress to make permanent the Brady waiting period of up to five days before 
the purchase of a handgun; and (2) opposing recent CongressIonal efforts to undermine final 
implementation of the Brady Law. 

II. BACKGROUND 

The Brady Law gives local law enforcement up to five days to block the sale of a handgun to 
an ineligible purchaser, but this provision sunsets when the National Instant Criminal 
Background Check System (NICS) takes effect on November 30, 1998. While NICS will 
allow access to a fuller set of records than is now available -- and stop even more ineligible 
purchasers from buying firearms -- a permanent waiting period will enhance local law 
enforcement's ability to be the last, best line of defense against illegal handgun purchases. 

At this event you will: 

Challenge Congress to make permanent the Brady waiting period for handgun sales. 
You will challenge Congress to extend the Brady waiting period for handguns before it expires 
on November 30th. You will announce your support for legislation introduced by 
Representative Schumer and Senator Durbin and applying to all states to which the Brady Law 
now applies that will: (I) require a minimum 3~day waiting period for all handgun purchases; 
(2) add up to an additional two days to the waiting period if law enforcement officers need 
more time to clarilJ arrest records; and (3) require gun dealers to notilJ locallaw enforcement 
officials of all proposed handgun purchases, as they must now but under current law need not 
once the NICS goes into effect. 
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Commit to fight Congressional efforts to undermine Brady. 
You will also announce the Administration's strong opposition to an anti-Brady amendment 
that Senator Smith (NH) attached to the Senate Commerce-Justice-State appropriations bill. 
If passed, this amendment would significantly undennine implementation of the NICS by: (I) 
prohibiting the FBI from charging gun dealers a user fee, as it does for similar background 
checks requested by school districts, day care providers, and many others; (2) mandating the 
immediate destruction of records required to audit and ensure the integrity of the NICS; and 
(3) creating a federal cause of action for parties aggrieved under these provisions. Most 
important, without the resources generated by a user fee, the FBI either will have to forego 
processing millions of background checks, or will have to transfer resources from other crime 
fighting efforts. ~ 

III. P ARTICIP ANTS 

Briefing Participants: 
Secretary Rubin 
Attorney General Reno 
Rahm Emanuel 
Bruce Reed 
Jose Cerda 

Participants: 
The Vice President 
Secretary Rubin 
Attorney General Reno 
Police Officer Jerry Flynn, National Vice President for the International Brotherhood of 

Police Officers, Lowell, Massachusetts. 
Sarah and Jim Brady 

IV. PRESS PLAN 

Open Press. 

V. SEQUENCE OF EVENTS 

YOU will be announced onto the stage accompanied by Secretary Rubin, Attorney 
General Reno, Police Officer Jerry Flynn; Sarah and Jim Brady. 
Secretary Rubin will make welcoming remarks. 
Attorney General Reno will make remarks. 
Officer Jerry Flynn will make remarks and introduce the Vice President. 
The Vice President will make remarks and introduce Sarah Brady. 
Sarah Brady will make remarks and introduce YOU. 
YOU will make remarks. 
YOU will then ask Jim Brady to make informal remarks. 
Jim Brady will make a brief statement. 
YOU will thank Jim Brady for his remarks and then depart. 



.. 

vr- REMARKS 

Remarks provided by Jeff Shesol in Speechwriting. 



President Clinton: Defending and Strengthening the Brady Law 
August 6, 1998 

At a Rose Garden event today, President Clinton will: (I) challenge Congress to make permanent 
the Brady waiting period of up to five days before the purchase of a handgun; and (2) oppose 
Congressional efforts to undermine final implementation of the Brady Law. 

Making Permanent the Brady Waiting Period for Handgun Sales 

• Preserving a critical law enforcement tool. The Brady Law establishes a five-day waiting 
period before a handgun can be sold, but this provision sunsets when the National Instant 
Criminal Background Check System (NICS) takes effect on November 30, 1998. While 
NICS will allow access to a fuller set of records than is now available -- and stop even more 
ineligible purchasers from buying firearms -- a permanent waiting period will enhance local 
law enforcement's ability to be the last, best line of.defense against illegal handgun 
purchases. This waiting period will allow law enforcement officers to check additional, 
non-computerized records, and will provide cooling-off time for handgun purchases. 

• Calling on Congress to beat the deadline. President Clinton will challenge Congress to 
extend the Brady waiting period for handguns before it expires on November 30th. He will 
support legislation introduced by Representative Schumer and Senator Durbin and applying 
to all states to which the Brady Law now applies that will: (I) require a minimum 3-day 
waiting period for all handgun purchases; (2) add up to an additional two days to the 
waiting period iflaw enforcement officers need more time to c1arilY arrest records; and (3) 
require gun dealers to notilY local law enforcement officials of all proposed handgun 
purchases, as they must now but under current law need not once the NICS goes into effect. 

Defending the Brady Law 

• Proof positive that Brady works. Since taking effect in 1994, the Brady Law has prevented 
an estimated 242,000 felons, fugitives, mentally unstable persons, and other prohibited 
purchasers from buying handguns. In 1997 alone, 69,000 handgun purchases were blocked 
as a result of Brady background checks. 

• Expanding Brady's reach. Under the Brady Law, the National Instant Criminal 
Background Check System (NICS) will take effect on November 30, 1998. NICS will 
allow access to a fuller set of records than is now available, and law enforcement officials 
will use it to conduct checks of all prospective gun purchases -~ not just handgun 
purchasers. After nearly 5 years of working with law enforcement to develop the NI CS, the 
Justice and Treasury Departments plan to propose a regulation to finalize its 
implementation next week. 

• Fighting efforts to undermine Brady. A recent amendment to the Senate Commerce­
Justice-State appropriations bill would undermine implementation of the NICS. Among 
other things, the amendment would prohibit the FBI from charging gun dealers a fee for 
background checks, even though the FBI currently charges school districts, day care 



providers, and many others for similar background checks. Without the resources 
generated by such a user fee, the FBI either will have to forego processing millions of 
background checks, or will have to transfer resources from other crime fighting efforts. 
The Administration strongly opposes this anti-Brady amendment. 



Waiting Period on Handgun Sales 

Brady Event 
Questions and Answers 

August 6, 1998 

Q. Can you elaborate on why the President supports making permanent the Brady 
waiting period prior to the sale of a handgun? 

A. Under the Brady Law, the National Instant Criminal Background Check System (NICS) 
will take effect on November 30, 1998. NICS will allow access to a fuller set of records 
than is now available, and law enforcement officials will use it to conduct checks of all 
prospective gun purchases -- not just handgun purchasers. We are pleased with the 
significant progress this Administration has made over the last 5 years to assist states in 
improving the accessibility of their criminal records once the NICS takes effect. These 
improved records will go a long way in helping to stop even more ineligible purchasers 
from buying firearms. 

Once the NICS takes effect, the 5-day waiting period for handgun sales established in the 
Brady Law will sunset. And while NI CS will allow access to a fuller set of records, a 
permanent waiting period will allow law enforcement officers to check additional, non­
computerized records, as well as provide a cooling-off time for handgun purchases. We 
believe that local law enforcement officials know best who in their community can or 
can't legally own a gun, and that they are uniquely positioned to provide the last, best 
check before a handgun purchase goes through. 

Q. Can you give us more detail on the SchumerIDurbin waiting period legislation? 

A. Representative Schumer and Senator Durbin introduced legislation applying to all states 
to which the Brady Law now applies that will: 

(I) Require a minimum 3-day waiting period for all handgun purchases. Under 
current law, Brady's automatic waiting period will expire when the "instant 
check" system goes into effect. SchumerlDurbin.legislation establishes a 
minimum wait time, even if all NICS background check is completed well 
beforehand. The minimum wait period will give local law enforcement additional 
time to review other local records that may not be found in the NICS, helping to 
ensure that prohibited gun sales are not completed. It also will provide a cooling­
off period for handgun purchasers. 

(2) Add up to an additional two days to the waiting period iflaw enforcement officers 
need more time to clarifr arrest records. Current law provides that when NICS 
takes effect, law enforcement officials will have three days to determine whether 



an arrest, revealed by the "instant check" system, resulted in a conviction that 
disqualifies the prospective purchaser from owning a gun. The Schumer-Durbin 
bill will add another two days to this period, making sure law enforcement has 
enough time to get the information they need to make a final decision. 

(3) Require gun dealers to notify the local law enforcement official in the purchaser's 
place of residence prior to selling the gun. Under current law, after November 30, 
1998, guns dealers will no longer have to forward the names and addresses of 
prospective gun purchasers to designated local law enforcement officials -- only 
to the FBI or a NICS point of contact. The Schumer-Durbin bill requires gun 
dealers to keep notifying designated local law enforcement officials of handgun 
purchases. 

Q. Why are certain states exempt from Brady? What states are these? 

A. States may be exempted from the Brady Law if they have a qualifying alternative permit 
system or a state "instant check" system -- both of which require background checks. 
Currently, 27 states are exempt from Brady's requirements -- including 9 that were 
originally subject to the Brady Law, but which later enacted Brady-qualifying state 
systems. 

The states exempt from Brady are: California, Colorado, Connecticut, Delaware, Florida, 
Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Maryland, Massachusetts, Michigan, 
Minnesota, Missouri, Nebraska, New Hampshire, New Jersey, New York, North 
Carolina, Oregon, Tennessee, Utah, Virginia, Washington, and Wisconsin. 

Q. Didn't the Supreme Court overturn Brady's requirements? Doesn't this decision . 
affect your ability to impose a new waiting period? 

A. Last year's Supreme Court decision left the majority of the Brady Handgun Control Act -
- including the waiting period provision -- intact. The Supreme Court ruled that the 
Federal government cannot require local police departments to conduct background 
checks, but left intact the 5-day waiting period. In addition, nothing in the decision 
prohibits law enforcement from voluntarily enforcing the Brady Law checks. As we 
expected, after the Supreme Court's decision, the vast majority -- over 90% -- of the 
nation's law enforcement agencies continued to conduct background checks on handgun 
purchasers. They did this because it is a common sense and good law enforcement -- not 
because it was required. The Schumer-Durbin legislation is consistent with the Court's 
decision and does not require state and local law enforcement to do background checks. 

Q. Isn't there a difference between the current waiting period and what you're 
proposing today? Why this change? 



A. Currently, Brady allows up to 5 days to conduct a background check in states without 
permit systems. This provision will expire when NICS is implemented, leaving only a 
provision that enables law enforcement to hold up a handgun purchase for three days 
when a background check reveals a prior arrest. Under the Brady extension legislation 
proposed by Senator Durbin and Rep. Schumer, there will be an automatic 3-day waiting 
period, and law enforcement officers can take another two days if they need to clarify an 
arrest record. This minimum 3-day and expanded 5-day waiting period ensures that law 
enforcement will have the time it needs to check all available records, which also 
provides a cooling-off time for handgun purchases. 

Q. How many and which states currently have their own waiting periods? 

A. According to a 1996 Justice Department survey, II states have waiting periods pursuant 
to their own laws. These waiting periods vary in duration and may apply to different 
types of firearms. The states with waiting periods are: Alabama, California, Hawaii, 
Indiana, Iowa, Kentucky, New Jersey, Pennsylvania, Rhode Island, South Dakota, and 
Washington. 

Anti-Brady Senate Amendment 

Q. What are the Congressional efforts to "gut" Brady that the President referred to in 
his remarks? 

A. A recent amendment to the Senate Commerce-Justice-State appropriations bill would 
undermine implementation of the NICS. The Administration strongly opposes this anti­
Bradyamendment. Specifically, the Senate amendment does the following three things: 

1) Prohibits the FBI from charging gun dealers a fee for background checks even 
though the FBI currently charges school districts, day care providers, and many 
others for similar background checks. States and local law enforcement agencies 
generally charge dealers for the costs of background checks they complete. 
Without these resources, the FBI will either have to forego processing millions of 
background checks, or transfer resources and personnel from other crime fighting 
efforts. 

(2) Requires FBI to immediately destroy certain records obtained from clean 
background checks, substantially undercutting the reliability of the background 
check process by making it impossible to catch fraudulent submissions. The FBI 
does intend to destroy such records, but after a reasonable period that allows them 
to audit their records to protect against fraud. 

(3) Establishes a federal right to sue if records are not immediately destroyed. 
Creating a federal cause of action with punitive damages for any person aggrieved 
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by the provisions of this amendment is -- pure and simple -- just another attempt 
to undermine the operation of the NICS. 



PRESIDENT CLINTON: 
EXPANDING THE BRADY LAW 

August 6, 1998 

"The real measure of our progress, of course, is more than the decline in crime. It is whether families feel secure in their 
homes and their neighborhoods; whether a childfeels safe in the classroom and the schoolyard; whether the American people, in big 
cities or small towns,feel the full measure of their freedom. That, at heart, is what the Brady Law has helped accomplish, and that is 
the vision to which we must r:zll remain true if we are to build a safer, stronger America for the 21 sl century. " 

President Bill Clinton 
August 6, 1998 

Today, at a Rose Garden event, President Clinton will challenge Congress to make permanent the Brady Law's waiting 
period of up to 5 days before the purchase of a handgun and announce his opposition to Congressional efforts to 
undermine final implementation of the Brady Law. 

MAKING THE BRADY WAITING PERIOD PERMANENT FOR HANDGUN SALES. One' of the essential features of the Brady 
Law is the waiting period of up to five days before a handgun can be purchased and taken home. President Clinton firmly 
believes in: 

• Preserving the Brady Law As A Law Enforcement Tool. The Brady Law gives local law enforcement 5 days to 
block the sale of a handgun to an ineligible purchaser, but this provision wiIl be replaced when the National 

Instant Criminal Background Check System (NICS) takes effect on November 30, 1998. While NICS will allow access 
to even more important records --and stop even more ineligible purchasers from buying firearms --a permanent 

waiting period will preserve local law enforcement's ability to be the last, best line of defense against 
illegal handgun purchases. 

CALLING ON CONGRESS To BEAT THE DEADLINE. President Clinton is challenging Congress to extend the Brady 
waiting period for handguns before it expires on November 30th. He supports legislation introduced by Representative 
Schumer and Senator Durbin that, in states without permit or background check systems, will: (I) require a minimum 
3-day waiting period for all handgun purchases; (2) add up to an additional two days to the waiting period if law 
enforcement officers need more time to clarify arrest records; and (3) require gun dealers to notify local law enforcement 
officials of all proposed handgun purchases, as they must now do, but under current law need not once the NICS goes into 
effect. 

DEFENDING THE BRADY LAW. Since its inception, the Brady Law has been an invaluable tool in preventing handguns 
from getting into the hands of people who should not have them. Since taking effect in 1994, the Brady Law has 
prevented an estimated 242,000 felons. fugitiyes. and other prohibited purchasers from buying handguns. In 1997 alone, 
69,000 prohibited handgun purchases were blocked as a result of Brady background checks. The President will continue 
his efforts to: 

• Expand the Brady Law's Reach. Under the Brady Law, the NICS will take effect on November 30, 1998, and 
will require the FBI and designated state law enforcement officials to conduct computerized checks ofJl!1 
prospective gun purchasers --not just handguns --and make even more important records available to law 
enforcement. After nearly 5 years of working with law enforcement to develop the NICS, the Justice Department 
plans to propose a regulation to finalize its implementation next week; 

• Fight Efforts To Undermine Brady. A recent amendment to the Senate Commerce-justice-State appropriations 
bill would undermine implementation of the NICS. Among other things, the amendment would prohibit the FBI 
from charging gun dealers a fee for background checks, even though the FBI currently charges school districts, 
day care providers, and many others for similar background checks. Without the resources generated by such a 
user fee, the FBI will either have to forego processing millions of background checks, or will have to transfer 
resources from other crime fighting efforts. The Administration strongly opposes this anti~Brady amendment. 
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The Real Story Reearding Current Brady Attacks 

TheY're Trying to Kill the Brady Law 

1m Despite its proven effectiveness, the gun lobby has launched a full scale effort to sabotage 
the Brady Law when the FBI takes responsibility for Brady background checks in 
November of this year. Two changes have been proposed which, ifadopted, would 
effectively kill the Brady Law. 

Not Permitting The FBI To Chanre A Fee Would Help Kill The BradY Law 

Itl While they lack the Yotes to directly repeal the Brady Law, the gun lobby has convinced 
some members of Congress to deny the FBI the money it needs to conduct background 
checks on gun buyers. 

Iil 

School districts, day care centers, charities and other or anizations that seek bac ouod 
checks on pros ye teac ers, c d care workers. school bus drivers and 0 er 
employees all pay the FBI a fee to cover the costs of those checks. Background check 
fees have been the' fundin source for Brad back und checks conducted by 

w orcement officials over the last four ears_ NOw, just four months 
be ore e es over responsl 1 'ty for Brady background checks, the gun lobby 
wants to change the rules to give gun purchasers a special exemption from background 
check fees. A special exemption for background checks fee for gun purchasers would 
deny the FBI the money necessary to conduct gun purchaser background checks. 



Not Permitting The FBI To Keep Certain Records Would Help Kill The Brady Law 

III 

Iil 

The gun lobby also wants to sabotage the effectiveness of the computer system which 
will handle Brady background checks by making it impossible to prevent fraudulent 
submissions to the system from being caught, 

The gun lobby wants to force the FBI to immediatel e 
bac gro c eo whic come back clean. Such a re uirement . ally 
undercut e re lability of the background check process. If the FBI is forced to 
immediately destroy recordS ofllie name the gun dealer sends in for a check, there will be 
no way for the FBI to audit its records to determine if false names are be' submitted by 
a gun a er. F ermore, re be no wa c . 
oackground c eo or egxtunate or illegitimate teaS,ons. 
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tJ Jose Cerda III 07/28/9804:09:23 PM 

Record Type: Record 

To: Michelle CrisciIWHO/EOP 

cc: Bruce N. Reed/OPO/EOP. Elena Kagan/OPO/EOP, Leanne A. Shimabukuro/OPO/EOP. Christa 
Robinson/OPO/EOP 

Subject: Brady Announcement 

MC: 

Bruce asked me to forward this to Rahm. It's an outline of our suggested Brady event: 

Proposed Brady Event -- Next week, the President could make the following 3-part 
announcement to strengthen the Brady law, which has stopped an estimated 242,000 
prohibited persons from purchasing handguns: 

(1) Announce final Brady Rule. The Administration could publish the proposed final rule 
implementing the National Insta-Check .System (NICS). Under NICS, the FBI will implement 
a national computerized system of background checks and extend background checks to 
the purchase of all firearms (not just hand uns). The rule would go into effect at the end of 
Novem er. 

(2) Call for an extension of Brady's 5-day waiting period The President could call for a 
permanent extension of the Brady law's waiting period, which is set to expire when NICS is 

~
implemented in November. A national 5-day waiting period would continue to allow local 
law enforcement to review gun purchases before they are finalized -- further ensuring that 
prohibited persons do not buy firearms. 

(3) Oppose Congressional efforts to undermine Brad . Senator Smith (R-NH) has offered an 
amen ment to t e ommerce- ustlce- tate (CJS) appropriations bill that would seriously 
undermine the Brady law. Smith's amendment would: prohibit the FBI from collecting a fee 
to pay for Brady background checks; require the immediate destruction of all background 

(Check records; and allow aggrieved persons to suit the government over these provisions. 
The President could threaten to veto the CJS bill over these provisions. 



Brady Law Follow Up Meeting 
Agenda 

August 1, 1997 

I. Voluntary Background Checks -- Treasury 

A. Overall survey of CLEOs 
B. Arkansas 
C. Ohio 

II. Insta-Check System -- Justice 

III. Options: 

A. Continue to work with CLEOs on voluntary checks 

B. Clarify state and local authority, i~ity, fees -" ocr ~J"",,(.(? 

C. Schumer/DOJ legislation -. \1) """,.~ t.<-(I> \ \. ~ w-k\"-\ 
1)-~ - i I- '" 0 (,M.(, '"'- • .......l...... . 

D. Condition grants - ~.,- \'-.JY .• " .... -1~"";~' '--

E. Authorize more NCHIP (Nation Improvement 
Program) funding and QUire background ch§S; 

7 . . .... L. J..t ~~ <--~....J.. () ii..t..1' IS ~'V"'1' I (~ ,~\" l -~ . I 

IV. Law enforcement groups 

~ V\.\.~.\\\~ eM... ,W\."~;'""'\ ...... 
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White House Brady Mtg. Agenda 
(August 1, 1997) 

1) Status of Voluntary Checks 

a) Arkansas 
b) Ohio 
c) Rhode Island 
d) Halbrook Letter 
e) Other 
f) List of CLEO's 

2) Status of legislative options 

a) Police group views 
b) Need for legislation 

3) Status of NICS 

a) Hardward/software infrastructure 
b) Federal record completeness 
c) State record completeness 
d) Recruiting of state POC's (& issues of authority and willingness) 

~ (QOtJ- ,,{:: CG>~~c.+) 



BRADY LEGISLATION 

AUTHORIZATION TO CONDUCT CHECKS, INTERIM AND PERMANENT, UNLESS PROHIBITED BY 

STATE LAW 

q AUTHORIZATION TO CHARGE FEES. INTERIM AND PERMANENT. UNLESS PROHIBITED BY 

STATE LAW 

No LIABILITY FOR CONOUCTING CHECKS, INTERIM AND PERMANENT 

BACK-UP CLEO TO CLEO OF RESIDENCE OF BUYER (CLEO OF LOCATION OF SELLER, ANY 

OTHER CLEO IN THE STATE) 

****************************************************************************** 

AUTHORIZATION OF ADDITIONAL $ tiUNDRED MILLION FOR IMPROVEMENT OF CRIMINAL 

HISTORY, SEXUAL PREDATOR, NATIONAL CHILD PROTECTION ACT, AND OTHER RECORDS 

IMPROVEMENTE? EFFORTS OF THE STATES 



. 
• 

I. How the NICS will Work 

A. Reliance on existing, primarily state, data bases 
B. Description of operation 

1. Point of contact 
2. Databases 

II. Criminal History Records 

A. III participation 
B. Final dispositions of arrest records 

1. Arrest records complete 
2. Effect of incomplete conviction records 

III. Points of Contact 

A. When needed -- permit states 
B. Advantages of state points of contact 
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U.S. Department of Justice 

Office of Intergovernmental Affairs 

Office of the: DireclOf Washillg"., D.C. 20$30 

July 14, 1997 

TO: Elena Kagan 
456-2878 

FROM: Nicholas M. Gess, Director 
Office of Intergovernmental Affairs 
u.s. Department of Justice, Room 1340 Main 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-0001 
(202) 514-3465 (office) 
(202) 514-2504 (facsimile) 
gessni@justice.USDOJ.gov (EMAIL) 

SUBJECT: BRADY FIX 

# PAGES: 2 (including cover sheet) 

REMARKS: Elena -- Attached is concept of Brady fix legislation as 
cleared by OLC. Wanted you to have copy ASAP. Nick 
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• lI1 Brady check to be conducted by CLEO of prospective 
purchaser's residence if that CLEO willing to do the check. 

• #2 Brady check to be conducted by CLEO of FFL's residence if 
#1 not willing to do it but lI2 is willing. 

• If neither #1 nor #2, then any CLEO in the state can do Brady 
check. 

• No handgun sold unless a CLEO willing to and,· in fact, does J 
Brady check. 

• The Attorney General has the authority to promulgate such 
regulations as she in her sole discretion deems appropriate 
relating to voluntary cooperative efforts between the federal 
government and state, county and local law enforcement 
authorities, for the purposes of conducting background checks. 

• CLEO may charge a reasonable fee for conducting Brady checks 
to the extent not prohibited by state law. 

• CLEO is held harmless for conducting Brady checks, except 
intentional misconduct. 

7/14/97-1645 
Cleared by DOJ/OLC 
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Troopers dropping gun check 

1. of 2 

ERIN GIBSON 
Arkansas Democrat-Gazette 

Despite a plea from President Clinton, Arkansas State police will stop conducting 
blU:kground checks on prospective handgun buyers today, state police director Col. John 
Bailey said. 

"Based on conversations with the state police legal staff and attorney general's 
representative, we have no recourse but to stop the background checks and comply with this 
chllIlile in the Brsdy law as inlcrpreted by thll Supreme Court," Bailey said in a statement 
released Tuesday. 

The background checks were required under the federal Brady law until Friday, when the 
U.S. Supreme Court Juilld that the federal government ~uld not force state and local law 
enforcement agencies to conduct the ehCl:ks, • : . . 

While 27 states have passed their own version ofthcBrady law - which includes both 
the background chc:ck and Il five-day waiting period for a handgun buyers - Arkansas never 
did. Under the federal statute, Arbnsas State Police began conducting background checks 
inFebnwy 1994.· .• . 

But Arkansas officials re.evaluated the state's background check program after the court's 
ruling on II Brady law challenge filed by sheriffs Dam Arizona and Montana. 

"It was a matter of silting down and, looking at the laws as they pertain to tho: state of 
Arkansas," state police 'spokeSman Bill Sadler said Tuesday.. . 

In a series ofmectings that began Monday, Bailey. Sgt Darrell Stayton (an attorney in 
the sta~ police directors office) and representatives of.the state attorney general's office 
discussed laws 011 whether the state should continue performing the checks. 

Go". Mike Huckabee was not involved in the det:ision to halt the checks in Arkansas. 
said Grant Tennille. II spokesman for the governor's ofijee. 

"111 light of the cowt~s decision, this office believes thin the state police have made the 
right call, and we stand behind their decision," Tennille said. - . 

Bailey's decision to stop .the baekground checks clashCd with reql.lests frolIl the president 
and several national police org~tioDS to voluntarily continue them but excited some gun 
advocates in. the state. . 

John Wallis, president of the ArkaIIsas Pistol and Rifle Association, said Tuesday thai he 
expected the state to discontinue the background checks after the Supreme Court decision' 
but said he was still "I:xtremely pleased." 

"You can't force it if there's no state law," Wallis said. 
Wallis said his organization and about 6,500 other members of gun clubs iIlDund . 

Arkansas hoped the state Legislature would refus" any attempt to reinstate the background 
checks by rejecting any Brsdy.typc bills during the next'legislative sessiol1. 

The absence of any State law left state police with no 'legal authority to continue 
condueting the Brady baclcground checks after the Supreme Court decision, Sadler said. 
Before today, Arkansas conduc:ted about 2.000 checks 'l3Ch month and charged potential 
gun buyers $ I S for each ehcck, he aid. h . 

In the court's majonty opinion released Friday, Justice Antonin Sca.tia wrote that the 
federal requirement for states to do the background check is "fundamcnta11y incompatible 
with our constitutional system of dual sovereignty." 

However. the court left the Brady law's five-day waiting period intact and JUled that states 
could continue to voluntarily conduct the checks until a national instant background-check 

'.' - 07/02/9i 16:13:49 



~ j I .. 1 .. ,/.:1 j .. A ...... I :..1 ... • ·iu. 
07103/87 TI!U 10, U FAX 202 U7 8073 

, Troopers ,a~opp;:ng gun ,::heck ht tp,J /www'. ardemga, .• ./today / ... chek2 .htma 
-,,-1 

system is ~mpleted In November 1998. " 
Upon hearing the Supreme Court's decision, Clinton requested. that law enforcement 

offie:iab nationwide ci!ntinue: voluntary background checks. The: president said he: felt 
confident that "state and local law enforcement officilils who asked us to pass the law will 
~DtinUC to do the background checks." 

Bailey said state law requires polic:e to continue background checks for those applying for 
a ~ncealed. wcapon s pennit. ' 

Fedcrallaw bans nine c;ategories of people from buying handguns: those convicted or 
indicted on felony charges, those with mental illness, those dishonorably discharged from 
the military, filgitiv.:s'from justice:, those ~nvicted of-domestic abuse or under domestic 
violence restraining orders, illegal chug users. those who have renounced U.S. citizenship 
and illegal aliens. 

When making th" decision. STale police: did not co~ider the demand for the background 
checks or ~~ percenuige ~f peop'le who ap'ply for bac~ground c.ru:cks but fall, Sadler said. 
Those statlStie:S were not lJIUllediately avmlable to police, he smd. ' 

The possible loss in revenue from halting baekgroub.d ehccks also was never discussed, 
Sadler said. State police raise an estimated. $380,000 annually from thc background chccks 
and ~mpleted. 21,5:14 checks from August 1996 through May 1997. , 

Darren Taylor, owner of Mid30uth Guns and AJnrno, said only 10 of his customers have 
been turned. down since the Brady law background checks began. Of those, nine were turned 
down by mistake and later allowed to buy the weapon, he said. 

"1 can't think of a single customer who would not be ecstatic about it," he said. "The 
people who come into the stores and buy the guns aren't the criminals anyway," 

But national polkeiorgBIlization officials, including International Association of Chiefs of 
Police President Darrell Sanders, said the background chew an: an important tool to keep 
guns out of the hands ,of e:riminals. " 

In a statement released last Friclay, Sanders ,.ud police "have known for dcc:ades that 
requiring handgun purchasers to undergo background.checks and waiting periodS is good 
policing and good clime prevention." j~: 

SlUlderS, chief of police: In Frankfort, 111., added, "I know that police chiefs aroWld the 
~untrywill eontlnue,to conduct these checks in large numbers. wherever IIlId whenever 
they can.' 

Back to Index 

This artide was publbhed:on Wednesday. July 2,1997 
: , 

Copyrif:h~ 1997, Little Roek NeW.papen, Inc. All rights reserved. 
This documeol Cllllno! be reprinted widloUI the express writteo',pennission of Little Rock NeWspapen, Inc. , 

, , 

2 of 2 
'.' 07/02/97 16: 13: 5: 



1 ... 1., I 
~~_ ... ( • ,,', ~ d ...... 

JUN-27-97 PRl 16:09 . , ... ~. ,. ... "" .... ""'. _ ....... -... , .- ..... _ .. _. -, _., _ .. _._ .. 

Attorney General 
Betty D. Montgomery FOR IMMEDIATE RELEASE 

(\/~~.. J'OC C;"1d.·~I'<~I' ......... -.•. ' ..... . 
) "--- ,~',...-/ ------ .--

; 
Me 27./997 

CONTACT: Mark R. Weaver 
D~pl"Y .4ttomey Gllllt,."t 

/II ~ /4/466-3840 

Statement from Ohio Attorney General Betty D. Montgomery 

O\l~T Ihc:.Il1-~t ~wu yl:ars. the United StItes Supreme Cuul'l ha.~ continucd ~ tl;tnd of ~triking 
down exmnp lcs of lhc federal govt:mment over-rca!;/ling inlo ttnditioo,,1 areas of Slale 
authority. Today, the SUpt'Cllle Court siruck down a ponion Clfthc federal Brady lilw Ihst 
r~.qu.ircd local govmunents lo conduct backgroond checks on pe(lplewllQ wish to 
purchase a handgun. i ' 

This decision leaves the Bmlty hsudgun check ~li!l in pli:!~e, bll\ offectively ~ncJs Ohio'~ 
jnv\llv~l1"{lt liS I'he rq.,,,as 10 Call}' out that backgrounll check. That rCSl'onsibility will 
now be taken back hy the federlll government. 1'l1e federal gClVernment continues to wcrk 
Inward the 199~ natio!lwidc Brady ch(c\o; system, when the purcha:;c: of all guns will 
require a b~cksmund check. 

M a resull, loday will bc'lhe lest day Inal the Ohio Ilwc:a\1 of Criminal Identification and 
Invoe:tti~alil)\1 will accep'( HTlIdy dlec); calls from gun Ilealcl$. All checks receivc:d 
dlroUgh Il1uay will be col!1plt:tcd. , I 

'Ovt:r the Inst ty,'1) yca~. lhe Ohio General t\sscmbly has taken many $~PS to tIlU~CLl 
ptn"IIi~5 for gun-related :crlmcs Hnd 1ll' iI (!,Imler pr~lsec\llor. I will continue to ~upport 
tho~c m~asllrC:5. "' 

#u# 

; 

SI(I\tI Olll'~ Ivwurl::kJ c,,:;1 ~r\l\ld Slml,1 i CCliy'r1I!)us. 0111" 04::S215-:312Q 

P. OL 

.. -~.---___ ' ...... I 

An E:<I~I Opponlll1ily ~11P'.:.c;;:'O~'Y.:;:sr:.-. _______________ o/ 
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I Attomey neral ews STATEMENT 

Betty D.M: 

TOPIC, THE u.s. su..J: • c:cu.,·s Aonc.I.S""""", PORnr OF THE _ "," 

J\lllclO,lll!il7 \Ii · -O'('ftj ~ 
hic:Ir ID 1&1' ......,k'. U.S. Supn:me " _iii ..... bouo <h.o ilrody Aol, IIav _;:.., ~t _~ of .100'" 
Il:At .qgdqacd IIldq;raunddlecks ~ pur0ur.r.s. MIm 1lI81lllaltaIaII SlUes ilr"llyWIo-"IVQlld tbGl:ks in,. -b,- 0Idar or...... • .... ksi,I._. no. s=1l1ininJ 1I0lGa (indu~s Ohio) ,,"In SI/ItI:S WIIOJ. 
Iqlllat\lm IIId _1'IIB4aII:d a 10 cund ~ 1« hillllll:\lll PWcllilSOO . 

. , 
WI=n th; Irilly Act buwa alii in 19~4, it m,ond"" lIIal (ill OlliQ) C<71IIIIy dlllrift', ~1IId cUt)' 1M \he ~in:d 
bKIIgrCllllld doockI. 'nIrv"lh '" ~ ..... DtIl_Iha..,,1IamIIy Cicural Lea Fia/Ia an.t shuiffl. il "'lIS dui=' lIlal 
OlUo's BIjt .... Df CriminalIC/ciuiti ad ln~pIIaO (BCll...ru!d dn rlI.1ICIWll w$ Willla\llw lIIIDdal& of w.. 
BIaly Aa, BCr WIN'" IIO! l\&yC ''Y 10 a!I1dllCt 111= .. e load:grulll\cl dw:ks "T' otMwil~~ 
i-ricrmllion lOp 4kIJef. . 

Lm Friday,lIII: SUjIRItItCaunftZ$lpt.a! lbop;ltlOlll orlhA anJd)- AIz lhat or4orcd ICCAl !-~CII1officilll'lD 
~ tI1cse dllclr.i1. The _ p cd lIIe wllilll1; pIIriccI aid CoWIllnDaIIIIalIlle ~ !O"ChWa=& coaId ~ 
• ~""~ m:clI: durin, t.IIa .-.i paiad. Scc:wse tIUl OIIio state lc&isI~ lIAS nevI'< 1I1IIbariz= Bel ar lUI)' 

.hcrifJ'1CI c.ancIuct a hand£llll backgr<llllld chd:. all!!. JIIOrn.eft' the S~ C~ ~;"g "' hINI;d 40-.:1. 
CIII fta~ ~ rII= leael I1IIhgri!y to wer w.. choc!.:s. 1 
A f .... MaIous ill" IIIWrGI ~It &~ pam=' Ie Ohio RmllCll CccIc S=i.c:a. 109.54 QAlilll ~ aW!arity 14 cia 
badcgru1lllll chcrJui GIll lndl¥idllills ~~lhc:ir pcnrUslicz. n... 'lalll1aUlully oWy.u BCI ~ "tlitl ~tI ","sr~ Il 
Ih:riff ClrJlolic:c olfic:er "in ,11.'/ gllllo" 0' ,.,/Wf/olf Df ''''y ~11l' ;'Yll1c ~6Il11'fl1 "S:':Y Crll:li". QI Q~fllI/ty. - HWlcun 
~..t-s.o ..... 01""")1 . 1>y w U.S. 1""1:!= CcplltlRl1t AS ~ W Cllltncmcni cI1o!ck. 
2vQ\ itlha\ wcrCll'UI\l: case, a 's1 b~d ;hIde docs IIIlt indI{n~ aay ptlbellic IG lIcli.evt!hal a crim= at 
crlmlnalll:liYily IllS _ad. : ~ dano WJt:lOUl aulhmir)o ~ aIIpOIC cII= ~taIo III signiftcu! legal 
liability. A. a IaiIIII, BCI WI. CD ,top 1iu: chGs tI1D dAY lIIc: SIIpIaIDC Coun l ill docisiGft. 

lr. 1996. 60,OJ 1 SICl'PI' '\lIW La • &WI dealer. IG jIlIIdIlISC~. ottha& Ii~~' - leu r.haa anII bill of 
enG pcI'QIIIIl- Wlft 4a1i04 hBlld lIIIe or. dls'lQIlil);ac foc:Ior. Allhweb I'm pi IIIIIlIh~ 327 JI!IrJIII; 
djo!Jl't ~vc. ~ Cram .Ilcai ~ doaIor, we have no S-1ha1 oooIl..rIh~Q pqIe 4idD't proC6c41O>. 
pa"1l Mop, • JIIIIIho-,1!ca JtI8dzI,I VIc bllCk~ 1<1 purcnll:c Illlmdgun ~ YCI)' ,. elay. Nearly I mil:ion 
dall.." _ ._ in I~' en !hi, 0:0, "'" wl"l ..... _ obi ..... '=II ]21 P"'f'''' Ii'=q gaQna .11W ..... 111 poilu A 
- cud! at 1I1om WU .111"0 pllldluo ' IX' hlllla~n d1a Y=Y :samo day" ~ 8. I 
To ourIgJowlcdac,1IDIW IIIIIlIr;Mly 110, a sing!. ane aCtlu: la7 Poi;plllwlul 'al,iflcd die fil= IIlUi triC'Cl '" purch ..... 
I Mnd~ .ue,aIly uve hen F,Oby ~ U,S. J\lltiaOcparImaIL I' 
An 0lllli8 ill .. iatcrim 0I11I/:&I'1I. b~I_, ill 1~'II.1hc: Iltady A..1 call. rot loc:li plumnnu toQld!ll. .. &ian, 
l>"riad =I bado;ervuncl chacib fer c in r._ Df e aa<U:onwid ... ~ clo:cIo" prolP"'im Car IIaIUIpow ..... 10"11 
SUN. Thoac ills_I ba:kpwnd ell UIiII be do •• 111 "'" point or purdlue ~ ..;u lie ~ by lGda"oJ 
.... ,,'-".' I . r. 1 

\1 

, (MOJlE) 

SIBle ~, II1ce I '. ."30 EI&I 8r .... d SII.HII eo!umbUs. Ollio 432' $·3428 i 
__________________ ~ __ ~----4n~6~q~w=/~a~~~~~w~m~~~~~~~~Y~8r--------!r_------____ • _____ ~) 

• flmrod III! ~,",,~~fI Ps;", 

'. 
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UnICA ,law JlfCIII* ~ U~ 1i2n..w",",,~1 raul"", 1I~ <bee" "" pivot. . ""nt lUI&! Ihaa ,.....idc IAat 
-rul&Sial and OIh~iK-I~:cCII~ ID ~ p..,,,,,, No c= dl.nill Obio'~ .!tiel Lo:al afl\cl:r 10 
• it upan. hmdrlO pt..-q>l and i/tvnclc indmdual princy, All a crilDiRli inYesligalial 
prmtlplCd by FO'II!IIe OAUOS. lID WGIII4 have la IP"C hi.! Dr II=' - bc:rcn: r' a lIar:l1:grollllil dI=k caul~ 
b: done, . 

AI. romcr proIc=IO; ''''1IIt1D &111,11'1 and m~lIII.iIbl= steps rC keep SIIIlB autarllla hw, ofcrinlJnila. To IhI.I 

on! w; """ IIIraI ~ fallowing J 
a SqirIJIlft, III ~ r- claYI,M will p_i4e cYaY'&a..ed ~ ill Ohio witb Q WlIivcr rClOll 

thll caclI pOlcllial ~cr,.jll be aJkcd cO $ TIIII waiver ' ask ilia N)'a' ID 
w1l=U&n1, 011"", • lt~.....t dlocIrand r..",,1I\'d my dI IYlnlil!!Cll'lMllCIIIID 1/1<: 
l\1li ";alar ~ We ~ dlll'~ majcsicy ot' pwdtUI:n wil1l1i'11C ID 
INa WIIi_, Ob'tI1I)l+.IIIdIOlidIIll1 pellllllM l'&S"IVCS~~ problaDl af wr ofiepl G\3IhariI)' ID 
collllll<l • c!*~ 

• 

• 

a 

" 
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Qihe «alumbos illispatth 
• Tuam'lay 

JULY I, 1997 • 

Gun-buyer checks;) 
become ~,:,voluntary. 
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CU.N CHECK frcm1A 
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Ohio rethinks 
gun-law stance 
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• Attomsy general retreats a bit, says smre will re;earoh 
firearm buyers who appnM!, won't tbase who object 

J 
" 
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USAO SOOH US-ATTY TEL:GI4 469 2200 

Ohio to continue checking 
on gun buyers! 'voluntarily 

bacc:a, and Fireanns. whicb &till 
' bas authcmtY to conduct erirniDal 

COLUMBUS":" Sttipped of its' bad,~und checks Without illlUl1 
leBal autbority to conduct crimI.' bU6br:.s~ General Betry D.' 
nal background checks on gun' Montgomery, ",bl> outlined the 
buyers. Ohio thiII week will begin' new Ohio ,.,alver S)"stclZl ,ester­
asking handglln buyer. to volun- day. 'lAId it should provide the 
tartly permit the state to conduet neeessuy safegUar4& to k;:r.' 
S"I!'r~J.;1I on potential hand- I!III1S out of the han do of cr -
fUn buyers wllo retus- to silfD an nagzi ~"rid.>,. the ,U.S. Supreme 
Ohio waiver will be forwarded to Court wiped out. seeUo!l of the 
tbe federal Bunoau of Alcohol. To- Brady law, ruling that tho federal 

e:OVenuzl"lIt coulii not force state 
and 1:::!.I:Jice &I""elss to c:on- , 
duet I back£r911Dd cheeks 
aD handllun buyers. The court 
howover, left intact the redoral. 
govl!l'rl.lilent's authority to COn-
duct bael<groW1d checkS. 

, THE PLAIN DEALER· TUESDAY. JULy 1. 1997 ln Ohio last year. 60,037 people 
anempted to buy han<\G\UIII and' 

, . 327 were deAled after stal.· 
conducted bac:karoW1d eheck.< 
turned up ...cordS of felOGies or. 
other ClisquaIii'Yiull Information. 
OlCCOrcI1IIC [0 DePuty Attotu"Y 
GeDeral1lhrlc ~_ Weaver. 

After the Brady law beeMme d-' 
te~tlvo In 1994, the Ohio Bureau 
of Crimlnall4ontl1ic.1ltioll IIDod In­
vestiptlon, war-kin, with COUGIY' 
shoril'fa. provided ci'bninal back, 
I:l'ound chocl<i aD MndllUll buy­
ers clurmg a flve-day eooliDg-off 
period mandated ~ the law. , 

'Montgomery wHo oversees the 
BCL had Mid i .. tbe wake of the 
Supreme Coun dec:isiou tbat the 
IUIle', gun-check SYStBDI would 
be .hut dawn Immediately. But' 

" after speal<iAll with U.S. AttDmey 
General Janet R.eDO over the 
weekend. Monrgamery decl4ed. to 

" eontiDue voluntary eheelcs. ' 
Montgomery ItreAed that 5YS' 

!em would last ollly until the fed­
eral covemmont ne><t year becfna 
computerized c:rim1ilal bac:l<­
ground cheel,s that un occur im­
mediately a[ each polDt of haIld­
gunpurcbase. 

Columbus attorney, RicbJlrd 
Cordray. fOnD"I' state solicitor 
wbo had IIl'gUSd in &UppDtt of tbe 
Brady Jaw. contended that tbe 
state atill had legal autho~~!" do 
handgun backgfoun<\ ch de· 
spite the court ruling; 

Cordrey. a possible Pou:.oc:r~ 
opponent asalnst MontCOPlory lSI . 
1998 alSa cillJed U1e VOlUDtIIl'y 
waiver system !'useless,," addIDg. 
"The law-abiding dbzeD wW 
agree to lien. b'ut the erimiDal 
WlUnot." 

,I!:. •• '. 
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Ohio 
Under fire, 
attorney general 
changes mind , 
BY MICHAEL HAWTHORNE 
llNjub.r Colu ....... S ...... u 

COLUMBUS - Attonley 
General Belty MOlltgomery, in 
aD abrupt about-face, aonounced 
Monda)' thaL Ohio will resume 
criminal background checks on 
pros~cme gun buren. 

Ms. Moolgomerr laced J tor­
rent ol criticism alief' cutting of{ 
the gIlD checks Friday lollowing a 
U.S. Supreme Court decision 

,. 

i 

checks,on 
that struck tlown a key part .C 
1M Beady lIan-controllaw. 

Following dilCuaSions during 
1M weekend thai Included a tele­
phDlle cODVeI'aation between Ms. 
MonlgDmery and U.s. Atlnmey 
Geoeral Janet Reno, Ms. Mont­
HOmelY's 01T'u:e unveiled • new 
method lllat anaws the back­
ground cbeclu to contill!le. 

Potential gun buy",. DOW lIm 
be .,.ked til sign a waiver allow­
ing the stale Bureau DC Criminal 
Idenlifu:atioo Ind Investigaliari 
\0 condtlcL a background check. 
If they ref""" to sign the waiver, 
the buyer's penonal iIlformation 
will be forwarded to the Cederal 
Bnr~u or Alcohol, Tobacco and 
Firearms, 

To encour- was ODe 0123 dales thaI canduc­
age people to led the checks only because fed­
volunteer lor eral law required them 10. 
the state "No 0112 should elpcct Ohio's 
check, Ms. chid legal. aDieu 10 Lake it upon 
Montgomery's ber.etf to pre-e/llpL the stlte 
oIfice is Boar- legisIalllre and illvade iIICIi,idual 

,antoeing lhe privacy:' M._ Montgomuy said 
results wiD be in de'endilll her earlier decision 

·bach wilhin to atop the checks. 
two days. The· The Brady law, which a'Ceels 

BsHy Beady law im- orily licensed gUll dealus, lias 
til ontgomery poo;es a wailing kept pistols out 01 the lIamb of 
periad ol up 10 live da,s. . '1,206 Ielona and other prohibited 

The changes Wefe prDlllpled baDdgun buyen in Obio sillce 
by a U.S. Supreme Courl ruling 1994, ao:ording 10 Ibe aLtorney 
thai the lederaI government can- genera/'s office. . 
Dol reQuire local law enforce- Ms. Montgomery said her of­
ment lo determine whetber buy- fiu is dralting legislation tlut 
ers are fit to own haoogWls. 0100 would make it • felony I~r a 

• 

coo'vict'ed 1.10n to aUempl In 

advocates allarply 
crilicited Ms. MontgQl!lery (OJ 
tempDrnrily IitDppill8 ll1e hack-
(!Ioono checks, noling U,ey coo­
Iinued in oth'er sLatts with DO 
laws equivalent to tile Brady law, 

The .tate cbcch will be re­
plaeed with a Cederal system 
scheduletl to go on line in 1998. 

= 
= V> , ,... .... ..... 
-< 

Democrats pounced on Ihe po­
(eotid pcliticd iDlplications .1 
MI, Montgomery's deC~OIl. - '.- -'-- ...... :::: 

"Keeping the baclrgrouud g 
checks seemed ~ke aD easy cal~" 
said COIUlDbus-iII'Ca l'lwyer Rich-
ard A. Cordray, 1 Democrat ,vbo 
wants In challenge Ms, MOllt-
goo,,:ry in the 1998 c"'ctiolls. 

-0 
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U.S. Department of Justice . 
Office of Intergovernmental Affairs 

Office of me Director Washington. D.C. 20510 

July 9, 1997 

MEMORANDUM FOR: Elena Kagan 

FROM: 

Deputy ASSii~~~he President 

Nicholas ~~s 
Director of Intergovernmental Affairs 

SUBJECT: Brady Legislative Fix 

Presuming that we determine that legislation is needed to 
permit proper enforcement of the Brady Act, our concept is. that: 

1. 

2 . 

3. 

4. 

5 . 

In the first instance, a Federal Firearms Licensee 
(FFL) determines whether the chief law enforcement 
officer (CLEO) of the prospective purchaser'S residence 
will conduct a background check. If the CLEO will do 
the check, then he does it. 

If the CLEO of the prospective purchaser's residence 
will not conduct the check, then the FFL determines 
whether the CLEO of his own residence will do the 
check. If the CLEO of the FFL's residence will do the 
check, then he does it. 

If neither the CLEO of the prospective purchaser's nor 
FFL's residence will do the check, then the FFL may 
call any CLEO in the state who is willing to do the 
check. 

All CLEOs are expressly authorized by Federal law to 
conduct background checks unless expressly prohibited 
from doing so by state law. 

CLEOs may charge a reasonable fee for conducting 
background checks. 

An FFL may not transfer a handgun unless he is able to 
find a CLEO to do a background check. 

We can turn this into legislative language fairly easily. 
Please call me on 514-8352 if you have any questions. 

\ 
~002 
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U.S. Department of Justice 
Office of Intergovernmental Affairs 

WasJrU.llD1I, D.C. 205jO 

July 11, 1997 

MEMORANDUM 

TO: Elena Kagan, 456-2878 
Jose Cerda, 456-7028 

FROM: Nick Gess 

SUBJECT: Brady "advice" 

Elena & Jose -- Attached is the first draft of a Brady advice 
letter which is now circulating within DoJ. Please let me -know if 
you have any comments. phone: 514-3465 / Fax: 514-2504. 

Many thanks. Nick 

~001 
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7/11/97-9:30 AM 

Dear Law Enforcement Colleague: 

I am extremely encouraged by the reports I have received 
concerning the continued enforcement of the Brady Handgun Control 
Act in light of the recent decision of the United States Supreme 
Court. By all accounts, the vast majority of law enforcement 
officers are doing right and responsible thing by continuing to 
do background checks. Background checks are not done because 
they must be done, but because background checks make good law 
enforcement. 

I am disturbed by the suggestion that certain local law 
enforcement lacks the authority to do these background checks 
because the laws of particular states do not expressly authorize 
them. This is a new and dangerous theory, one which erodes the 
historic authority of law enforcement. 

As you are aware, law enforcement methods are generally not 
expressly authorized in specific state statutes. Rather, state 
statutes generally give local law enforcement broad-brush 
authority to enforce the law and to protect the public. Thus, 
there are generally no state laws which authorize law enforcement 
to conduct interviews, to take photographs at crime scenes, to 
operate radars to measure speed on highways or to increase drunk 
driving patrols in the vicinity of bars. But, it is beyond 
dispute that generally, law enforcement can do these things 
despite express authority to do so. Likewise, in the absence of 
an express statutory bar, law enforcement officers.clearly may 
check records to prevent crime. It is a dangerous precedent 
indeed to suggest that law enforcement's authority to investigate 
and to prevent crime must be spelled out by statute. 

Brady background check·s make common sense. The reason for 
prohibiting felons, fugitives, military deserters and several 
other groups of individuals from possessing firearms is to 
protect the public from the dangers which these individuals pose. 
While it is all very well to have laws on the books which 
prohibit possession, it would be tragic to have the means to 
determine whether a person poses a danger to America from 
firearms possession, and then not to use those means and thus 
protect the public. . 

We know that the Brady Act works. It has already prevented 

~002 
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Deputy Assistant /IllOruey GenenJ 
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u.s. Department of Justice 

Office of Policy Development 

W"""""",,, D.C 20530 

June 12, 1997 

\S;. n I lttl. VI V\.l.. -

MEMORANDUM 
i4.",..-e 't vv.. H ~ i"""k..; ~? 'i't..c-J.L 

iT 

TO: Attached list 

FROM: 

SUBJECT: 

On June 2, I circulated an OPD draft of the proposed 
legislative fix to be used in case of an adverse Supreme court 

'decision in the Brady Act case. I have received very few comments 
on it and thought it might be useful to provide tl:le following 
analysis of the major differences between the OPD draft and the 
Schumer bill. (The analysis is based on the revised version of the 
Schumer bill received on June 2, and on a June. 12 version of the 
OPD bill. I attach copies of the two bills.) . 

There are two major issues to be resolved in drafting the 
legislative fix. The first is how cooperatingCLEOS are to be 
designated. There are a range of possibilities that differ in the 
burdens they would place on federal agencies (most likely the 
Secretary of the Treasury, i.e., BATF) and on CLEOS. We obviously 
want to minimi2e the burdens placed on federal agencies. At the 
same time, the success of the regime will depend on the voluntary 
participation of CLEOS, so we do not want to place obstacles in 
their way. 

The second issue concerns Which CLEOS the statute should allow 
to conduct the background checks. Possible options include the 
CLEO of the prospective purchaser's place of residence, the CLEO of 
the gun dealer's place of business, the CLEO of the state itself, 
and any CLEO in the state. (Only one state would ever be involved 
because, under 18 U.S.C. § 922(b)(3), a dealer is not permitted to 
sell a handgun to a purchaser who the dealer has reasonable cause 
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to believe does not reside in the state of the dealer's place of 
business.) 

With respect to the first issue, the Schumer bill requires the 
Secretary of the Treasury (the secretary) to compile and distribute 
to gun dealers a list of CLEOS that have asked to be certified as 
cooperating CLEOS. The bill also authorizes but does not require 
the secretary to distribute lists of previously certified CLEOS who 
are determined no longer to be cooperating. The bill thus places 
the major burden on CLEOS to request certification. By requiring 
the Secretary to list only those CLEOS who have requested 
certification, as a de jure matter, the bill does not require much 
action by the federal government. In practice, however, if many 
CLEOS fail to take the initiative to request certification, the 
burden may fallon BATF and the FBI actively to solicit such 
requests. 

The OPO bill takes the different approach of requiring the 
Secretary to compile and distribute to gun dealers only a list of 
CLEOS that the Secretary has determined are not cooperating. The 
intent is that the Secretary will not be required to investigate 
whether each CLEO is cooperating. Rather, the Secretary's duty 
will be limited to placing CLEOS on the list when it comes to 
BATF's attention that a CLEO is not cooperating. (The draft does 
not provide that the Secretary shall determine which CLEOS are 
cooperating, but that the Secretary shall maintain a list of CLEOS 
determined not to be cooperating.) When particular CLEOS are not 
conducting background checks, it will typically corne to the 
attention of BATF's local offices, especially since many of the 
CLEOS who do not wish to cooperate are likely attempting to make a 
political statement. ' 

With respect to the second issue, the Schumer b'ill would 
allow a gun dealer to contact any of three CLEOS -- the CLEO of the 
purchaser's place of residence, of the dealer's place of business, 
and the CLEO of the state itself -- who is cooperating. It would 
be left to the dealer which of these to choose. In contrast, the 
OPO bill would make the CLEO of the purChaser's place of residence 
the preferred CLEO: the dealer would be required to contact that 
CLEO if the CLEO is not on the non-cooperating list. In the event 
that the CLEO is on the list, the bill would require the second­
choice CLEO to be the CLEO of the dealer's place of business, if 
that CLEO is not on the list. As a back-up, the bill would allow 
the dealer to contact any CLEO in the state who is not on the list. 
The advantage of requiring the dealer to use the CLEO of the 
purchaser's place of residence when possible is that this CLEO has 
the best chance of finding relevant information concerning the 
purchaser. When the CLEOs of the purchaser's place of residence 
and the dealer's place of business are not cooperating CLEOs, the 
OPO bill makes it more likely than the Schumer bill that there will 
still be a cooperating CLEO because it opens the field to any CLEO 
in the state. Disadvantages of this option are that it would 

2 
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increase the possibility of a gun dealer's manipulating the system 
by selecting specific CLEOS and would make it possible for a sale 
to be approved based on a background check conducted by a CLEO from 
a distant part of the state wholly unrelated to the seller or 
purchaser. Another option would be to leave the back-up CLEO to be 
specified by regulation. 

A final difference between the two bills is that the OPO bill 
makes entirely clear that if there is no cooperating CLEO, the 
dealer may not transfer the handgun. (This is unlikely to occur 
because the OPD bill, as explained above, allows any CLEO in the 
state to be the back-up CLEO.) The Schumer bill does not address 
the issue as explicitly, but probably would be interpreted to have 
the same result. If that is the intent of the Schumer bill, it 
could easily be changed to make the point clear (e.g., by adding 
after (s)(I)(A)(ii): P(iH) there is a designated chief law 
enforcement officer;H). 

3 
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A BILL 

To ensure that background checks are conducted before the transfer 

of a handgun by a firearms dealer. 

Be it enacted by the Senate and House of Representatives of 

the united states of America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the "Brady Law Revitalization Act". 

SEC. 2. REFERRAL TO BE SENT TO CHIEF LAW ENFORCEMENT OFFICERS WHO 

ARE COOPERATING IN CONDUCTING BACKGROUND CHECKS. 

section 922(s) of title 18, United states Code, is amended -­

(1) in paragraph (1) (A) (i), by amending subclauses (III) 

and (IV) to read as follows: 

"(III) within 1 day after the transferee furnishes the 

statement, provided notice of the contents of the statement to a 

cooperating chief law enforcement officer; and 

(IV) within 1 day after the transferee furnishes the 

statement, transmitted a copy of the statement to a cooperating 

chief law enforcement officer;" and 

and 

(2) in paragraph (1) (A) (ii) (II), by inserting "and" after 

the semicolon; and 

(3) by inserting after paragraph (1) (A) (ii) (II) the 

following new clause: 

"( iii) there is a cooperating chief law enforcement. officer;"; 

(4) by striking paragraph (2); and 

(5) by redesignating paragraphs (3) through (8) as 
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paragraphs (2) through (7) respectively; and 

(6) by adding the following new paragraph (8): 

"(8) For purposes of this subsection, the term 'cooperating 

chief law enforcement officer' means 

(A) the chief law enforcement officer of the transferee's 

place of residence, if the chief law enforcement officer of the 

transferee's place of residence is not listed in the most recent 

list of non-cooperating chief law enforcement officers compiled 

under paragraph (9); or 

(B) the chief law enforcement officer of the licensee's place 

of business, if the chief law enforcement officer of the 

transferee's place of residence is listed in the most recent list 

of non-cooperating chief law enforcement officers compiled under 

paragraph (9) and the chief law enforcement officer of the 

licensee's place of business is not listed in the most recent list; 

or 

(e) any chief law enforcement officer in the State in which 

the transferee's place of residence is located who is not listed in 

the most recent list of non-cooperating chief lav enforcement 

officers compiled under paragraph (9), if the chief lav enforcement 

officers of the transferee's place of residence and of the 

licensee '_s place of business are on the most recent list." 

(7) by redesignating paragraph (9) as paragraph (10). 

(8) by adding after new paragraph (8), added by paragraph 

(6) above, the following: 

"(9) (A) The Secretary shall maintain a list of the chief law 

enforcement officers of law enforcement agencies that the Secretary 
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determines do not maintain the practice of conducting background 

checks described in subparagraph (B). 

(B) For purposes of this subsection, a law enforcement agency 

maintains a practice of conducting background checks if it 

maintains a practice, upon receipt of a notice provided pursuant to 

paragraph (l)(A) (i) (III) with respect to a transfer of a handgun, 

of making a reasonable effort to ascertain within 5 business days 

whether receipt or possession of the handgun would be in violation 

of Federal, state, or local law, including research in whatever 

State and local recordkeeping systems are available and in a 

national system designated by the Attorney General. 

(e) The Secretary shall provide to each licensed dealer, on 

an annual basis, a copy of the list described in subparagraph 

(A) • " • 
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. l05TH CONGRESS H R 
1ST SESSION . . -----

IN THE HOUSE OF REPRESENTATIVES 

Mr. SCliUKEII introduced the following hill; which .... as I"i!rerred to the 
Commjne~ on _________ _ 

i 
A BILL 

To ensure that background checks are conducted before the 
transfer of a handgun by a firearms dealer. 

1 Be it encu:ted by tM Senate and HfYlLSe of Representll-

2 tives of the United States of America in CongTesS assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Brady Law Restora-

S tionAct". 
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I SEC. 2. BACKGROUND CHECK REQUESTS REQUIRED TO BE 

2 SENT 1'0 CHIEF lAW ENFORCEMENT QFFI-

3 CERS WHOSE POUCE DEPARTMENTS ABE Co. 

4 OPERATING IN CONDUCTJNG THE CHECKS. 

5 Section 922(s) of title 18, United States Code, is 

6 amended-

7 (1) in each of subclauses (ill) and (IV) of para-

8 graph (l)(A)(i), by striking "the Chief law enforce-

9 ment officer of the place of residence of the trans-

10 feree" and inserting "a designated wef la.w enforce-

11 men t officer with respect to the trBZlSfer"; 

12 (2) by strilting paragraph (2) and inserting the 

13 following: 

14 "(2)(A) Upon request of a chief law enforcement offi-

15 cer of a cooperating law enforcement agency, the Sec-

16 retary shall certify the cwef law enforcement officer 8S 

17 the head of a cooperating law enforcement agency. 

·18 "CB) For purposes of subparagraph (A) of this para-

19 graph, a law enforcement agency is a cooperating lawen-

20 f'orcement agency if the agency maintains a practice, upon 

21 receipt of a notice provided pursuant to paragraph 

22 (l)(A)(i)(ill) with respect to the transfer of So handgun, 

23 of making a reasonable effort to ascertain within 5 busi-

24 ness days whether receipt or possession of the handgun 

2S by the transferee would be in violation of Federal, State, 

26 or local law, ine:luding research in whatever State and local 

~ 009/011 
'COl ...... ., 
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1 record keeping systems are available and in a national sys-

2 tern designated by the Attorney General. 

3 "(CHi) Not later than 90 days after the date of the 

4 enactment of this paragraph and periodically thereafter, 

5 the Secretary shall pro,;de to each licensed dealer a list 

6 of the chief law enforcement officers certified under sub· 

7 paragraph (Al. 

8 "(ti) From time to time, the Secretary may provide 

9 to each licensed dealer, or to each licensed dealer within 

10 a State, a list of chief law enforcement officers previously 

11 certified under subparagraph (A) who the Secretary deter-

12 mines are no longer the head of a cooperating law enforce-

13 ment agency."; and 

14 (3) in paragraph (8)-

15 (A) by inserting "(A)" after "(8)"; and 

16 . (B) by adding at the end the following: 

17 "(B) For purposes of this subsection, the tenn 'des-

18 ignated chief law enforcement officer' means, with respect 

19 to a handgun transfer; any of the following who is a listed 

20 ehief law enforcement officer: 

21 "(il The chief law enforcement officer of the 

22 place of residence of the transferee. 

23 "(ii) The chief law enforcement officer of the 

24 place of business of the transferor at which the 

2S hand~ transfer is to be made. 

I€i004l00S 
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1 •• (ill) The chief law enforcement officer of the 

2 State in which the place of business described in 

3 clause (ii) is loeated. 

4 "(C) For purposes of this subsection, the term 'listed 

5 chief law enforcement officer' means, with respect to a 

6 hand.,"IlIl transferor, a chief law enforcement officer wh~ 

7 Uti) has been identified, in the list of chief law 

8 enforcement officers most recently distributed to the 

9 transferor under paragraph (2)(C)(i), as the head of 

10 a cooperating law enforcement agenCYi and 

11 "(ii) has not been identified, in a list of chief 

12 law enforcement officers subsequently distributed to 

13 the transferor under paragraph (2)(C)(ii), as the 

14 head of a law enforcement agency that has ceased 

IS to be a cooperating law enforcement agency.". 

J .. ".' 1C1C1? f"l!:l·~" .. _ 1 
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Office of the Director 

MEMORANDUM 

TO: 
FROM: 
SUBJECT: 

Office of Intergovernmental Affairs 

Elena Kagan 
Nick Gess 

Washington, D.C. 20530 

July 10, 1997 

Brady Act / Halbrook Letter 

T () rl I L." IA. V\.L -

l 0A-"'Cl.A~ 

Nic..k ~I n.v;. J.r,. 

yw.., k...r 7""{" j>-< (om.". 

£)~ 

Elena -- Attached is my draft response to the Halbrook / NRA 
letter on the Brady Act. I've given it to Beth Nolan & Eldie 
Acheson. Basically, I want to stay away from being drawn into a 
battle of each of the 19 states' laws. Rather, I want to cast 
Brady as a law enforcement investigative method, one which is no 
different that a wide variety of other law enforcement activities 
which aren't graven in any statutes. 

Enclosures 
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Stephen P. Halbrook, Esquire 
10560 Main Street, Suite 404 
Fairfax, Virginia 22030 

Dear Mr. Halbrook: 

DOJ OPLIA 

Thank you for your recent letter to the President and the 
Attorney General concerning law enforcement efforts in support of 
enforcement of the Brady Handgun Control Act. Your letter 
suggests a r.ather novel view of the law, one .which bodes ill for 
law enforcement's ability to protect the American public. 

In our criminal justice system, Federal, state and local 
laws generally authorize law enforcement agencies to enforce the 
law. With the exception of certain particularly intrusive 
methods of investigation, Federal and state laws do not generally 
authorize specific investigative methods. Your analysis seems to 
suggest that unless there is a state law expressly authorizing 
law enforcement to conduct interviews or surveillance in support 
of an investigation, that law enforcement cannot conduct 
interviews or surveillance in that state. This is, of course, 
not the case and, if it were, would deal a body blow to the 
public's safety. 

The Brady Handgun Control Act is one of a panoply of 
authorities which exist in our society to prevent crimes from 
ocurring in the first place. Just as law enforcement heavily 
patrols highways and streets with significant incidents of drunk 
driving fatalities in an effort to prevent further such crimes 
from ocurring; the Brady Handgun Control Act is designed to 
permit law enforcement to assure that an individual may lawfully 
possess a handgun before the handgun transfer takes place. 

Just as there are no statutes which specifically authorize 
enhanced drunk driving patrols, yet law enforcement may, within 
the limits of the law, conduct such patrols, we find it 
inconceiveable that for law enforcement to conduct pre-sale 
background checks, that it must have a specific authorization to 
do so. Of course, those provisions of the Act which create a 
five-day delay to permit the check to take place, remain in full 
force and effect. 

Ultimately, we view our request to law enforcement to 
continue doing what it has done as exactly the sort of good 
cooperative law enforcement which the public needs to be safe and 
secure. We do not intend to change our advice because to do so 
would be legally incorrect and would put the citizens. whom we 
serve at significant risk. 

END 

IgJ 003 
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STEPHEN P. HALBROOK. PH.D. 

President Bill Clinton 
The White'House 
Washington, D.C. 20500 

ATTORNEY AT LAW 

SUITe: 404 

10560 MAIN STRI:;ET 

FA.IAf'AX, VIRGINIA ~Z030 

TEI..EFMONE (703) 352-727& 

FA.X (703) 359-0938 

June 30, 199 7 

Attorney General Janet Reno 
U.S. Department of Justice 
10th & Constitution Ave., N.W. 
Washington, D.C. 20530 

JUt 

Re: "voluntary" Background Checks Under Brady Act 

Dear President clinton and Attorney General Reno: 

8 "I 

I am writing as counsel for Sheriff Jay Printz. As you know, 
on June 27, 1997, the Supreme court in Printz v. United States 
declared the Brady Act·s required background checks by chief law 
enforcement officers (CLEOS)' unconstitutional. President Clinton 
responded in the news media that he would urge 'all law enforcement 
departments in the States where the Brady Act applied to do the 
background checks voluntarily. 

I would respectfully draw your attention to the fact that, 
under the laws of most if not all of these States, CLEO involvement 
in firearms transactions is contrary to law or not authorized by 
law. AS stated in printz, Slip opinion at 36 n. 18: 

Both CLEOs before us here assert that they are prohibited from 
taking on these federal responsibilities under state law. 
That assertion is clearly correct with regard to Montana law, 
which expressly enjoins any "county •.. or other local 
government unit" from "prohibit [ing] . . . or regulat [ing 1 the 
purchase, sale or other transfer (including delay in purchase, 
sale, or other transfer), ownership, [or] possession ••• of 
any ••. handgun," Mont. Code §45-8-351(1) (1995). 

The Court added that "it is arguably correct with regard to 
Arizona law as well," 'citing Ariz. Rev. Stat. §13-3108(B) (1989). 
Similar preemption laws exist in most ?f the other States where the 
Brady Act applied. (See attached addendum.) 

In addition to the preemption statutes, the general laws of 

141004 
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the states governing the duties of law enforcement do not encompass 
voluntary execution of federal law, and law enforcement departments 
are not authorized to expend funds on volunteer activities not 
sanctioned by State law. See, e.g., Mont. Code §7-32-2l2l (duties 
of sheriff under State law), §§7-4-2110, 7-4-2203 (board of county 
commissioners supervise officials charged with the disbursement of 
public revenues and prosecute delinquencies). All of the other 
States also define law enforcement duties and prohibit use of funds 
for purposes unauthorized by state law. 

The above limitations apply as much to departments of State 
police and Attorneys General as to local sheriffs and police 
chiefs. State officials are not authorized to expend funds for 
activities not santioned by state law any more than are local 
officials. . 

Certainly the supreme Court's decision does not create a 
problem so urgent as would justify encouraging local law 
enforcement officials to violate the laws of their own States. In 
1994, federal district courts in Montana, Mississippi, Arizona, 
Vermont, and Louisiana declared the Brady Act unconstitutional. 
The Brady Act has been inoperative in Texas, Mississippi, and 
Louisiana since March 1996, when it was declared unconstitutional 
in Koog v. United States, 79 F.3d 452 (5th Cir. 1996). Yet no one 
has suggested since then that a crisis was forthcoming in those 
States such as warranted acting outside of and in conflict with 
State law. 

The above points to the necessity of putting on line the 
permanent provision of the Brady Act, the federal instant check. 
This task should be accomplished with all deliberate speed. 
Meanwhile, in urging CLEOs to execute the Brady law voluntarily, we 
urge you to inform them that you do not warrant that they may 
lawfully do so under the laws of their respective States, and that 
you warn them that expenditure of funds for unauthorized execution 
of federal law may be contrary to State law. 

Sincerely, 

J¥'t~ (J '11~"1M-
Stephen P. Halbrook 

cc: Honorable Walter Dellinger 
Acting Solicitor General 
Department of Justice 
lOth St. and Constitution Ave., N.W. 
Washington, D.C. 20530 

2 
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State 

Alabama 

Arizona 

Arkansas 

Kentucky 

Maine 

Mississippi 

Montana 

Nevada 

New Mexico 

North Dakota 

Oklahoma 

Pennsylvania 

Rhode Island 

South Carolina 

south Dakota 

Texas 

vermont 

west Virginia 

Wyoming 

ADDENDt.1M 

statute 

Ala. Code § 11-45-1.1 

Ariz .. Rev. stat. Ann. § 13-3108 (B) 

Ark. Code Ann. § 14-54-1410 

Ky. Rev. stat. Ann. § 65.870 

Me. Rev. Stat. Ann., tit. 25, Chap. 252-A, § 
2011 

Miss. Code Ann. § 45-9-51 

Mont. Code Ann. § 45-8-351(1) 

Nev. Rev. stat., Chaps. 244, 268, 269 

. Const. of N.M. Art. II, § 6 

N.D. Cent. Code § 62.1-01-03 

Okla. Stat., tit. 21, § 1289.24 

18 Pa. Cons. stat. § 6120 

R.I. Gen. Laws § 11-47-58 

S.C. Code Ann. § 23-31-510 

S.D. Codified Laws Ann. § 7-18A-36; § 8-5-13; 
§ 9-19-20 

Local Gov't Code § 215.001 

Vt. Stat. Ann. tit. ____ , § 2295 

W.Va. Code § a~12-5a 

wyo. Stat. § 6-8-40.1 
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,> • STEPHEN P. HALBROOK. PH.D . 

President Bill Clinton 
The White'House 
Washington, D.C. 20500 

ATTORNEY AT LAW 

SUITE 404 

10560 MAIN STREET 

FAIRFAX, VIRGINIA 22030 

TELEPHONE (703) 352-7276 

FAX (703) 359-0938 

June 30, 1997 

Attorney General Janet Reno 
U.S. Department of Justice 
10th & Constitution Ave., N.W. 
Washington, D.C. 20530 

0.,-;~_~~J'1 (,,"-'­
lL.yi 41 '" l-; c..-

JUL 8 

Re: "Voluntary" Background Checks Under Brady Act 

Dear President Clinton and Attorney General Reno: 

I am writing as· counsel for Sheriff Jay Printz. As you know, 
on June 27, 1997, the Supreme Court in printz v. United States 
declared the Brady Act's required background checks by chief law 
enforcement officers (CLEOS) unconstitutional. President Clinton 
responded in the news media that he would urge all law enforcement 
departments in the States where the Brady Act applied to do the 
background checks voluntarily • 

. I would respectfully draw your attention to the fact that, 
under the laws of most if not all-of these States, CLEO involvement 
in firearms transactions is contrary to law or not authorized by 
law. As stated in Printz, Slip Opinion at 36 n. 18: 

Both CLEOs before us here assert that they are prohibited from 
taking on these federal responsibilities under state law. 
That assertion is clearly correct with, regard to Montana law, 
which expressly enjoins any "county ••• or other local 
government unit" from ·prohibit[ ing] • . • or regulat [ing] the 
purchase, sale or other transfe~ (including delay in purchase, 
sale, or other transfer), ownership, [or] possession ••• of 
any .•• handgun," Mont. Code §45-8-351(1) (1995). 

The Court added that "it is arguably correct with regard to 
Arizona law as well," citing Ariz. Rev. Stat. §13-3108(B) (1989). 
Similar preemption laws exist in most of the other States where the 
Brady Act applied. (See attached addendum.) 

In addition to the preemption statutes, the general laws of 

1 



the states governing the duties of law enforcement do not encompass 
voluntary execution of federal law, and law enforcement departments 
are not authorized to expend funds on volunteer activities not 
sanctioned by State law. See, e.g., Mont. Code §7-32-2l2l (duties 
of sheriff under state law), §§7-4-2110, 7-4-2203 (board of county 
commissioners supervise officials charged with the disbursement of 
public revenues and prosecute delinquencies). All of the other 
States also define law enforcement duties and prohibit use of funds 
for purposes unauthorized by State law. 

The above limitations apply as much to departments of State 
police and Attorneys General as to local sheriffs and police 
chiefs. State officials are not authorized to expend funds for 
activities not santioned by State law any more than are local 
officials. 

Certainly the supreme Court's decision does not create a 
problem so urgent as would justify encouraging local law 
enforcement officials to violate the laws of their own States. In 
1994, federal district courts in Montana, Mississippi, Arizona, 
Vermont, and Louisiana declared the Brady Act unconstitutional. 
The Brady Act has been inoperative in Texas, Mississippi, and 
Louisiana since March 1996, when it was declared unconstitutional 
in Koog v. united States, 79 F.3d 452 (5th Cir. 1996). Yet no one 
has suggested since then that a crisis was forthcoming in those 
States such as warranted acting outside of and in conflict with 
State law. 

The above points to the necessity of putting on line the 
permanent provision of the Brady Act, the federal instant check. 
This task should be accomplished with all deliberate speed. 
Meanwhile, in urging CLEOs to execute the Brady law voluntarily, we 
urge you to inform them that you do not warrant that they may 
lawfully do so under the laws of their respective States, and that 
you warn them that expenditure of funds for unauthorized execution 
of federal law may be contrary to State law. 

Sincerely, 

~~~ (j~-Y~zr/_ 
Stephen P. Halbrook 

cc: Honoraole Walter Dellinger 
Acting Solicitor General 
Department of J·ustice 
10th St. and Constitution Ave., N.W. 
Washington, D.C. 20530 
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state 

Alabama 

Arizona 

Arkansas 

Kentucky 

Maine 

Mississippi 

Montana 

Nevada 

New Mexico 

North Dakota 

Oklahoma 

Pennsylvania 

Rhode Island 

South carolina 

South Dakota 

Texas 

Vermont 

West virginia 

Wyoming 

ADDENDUM 

Statute 

Ala. Code § 11-45-1.1 

Ariz. Rev. Stat. Ann. § 13-3108(B) 

Ark. Code Ann. § 14-54-1410 

Ky. Rev. Stat. Ann. § 65.870 

Me. Rev. stat. Ann., tit. 25, Chap. 252-A, § 
2011 

Miss. Code Ann. § 45-9-51· 

Mont. Code Ann. § 45-8-351(1) 

Nev. Rev. stat., Chaps. 244, 268, 269 

Const. of N.M. Art. II, § 6 

N.D. Cent. Code § 62.1-01-03 

Okla. stat., tit. 21, § 1289.24 

18 Pa. Cons. Stat. § 6120 

R.I. Gen. Laws § 11-47-58 

S.C. Code Ann. § 23-31-510 

S.D; Codified Laws Ann. § 7-18A-36; § 8-5-13; 
§ 9-19-20 

Local Gov't Code § 215.001 

Vt. Stat. Ann. tit. ____ , § 2295 

W.Va. Code § 8-12-5a 

Wyo. stat. § 6-8-401 
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Original signature of Member 

, 105m CONGRESS H R 
1ST SESSION . . -.....;..---

IN THE HOUSE OF REPRESENTATIVES 

Mr. ScHUMER introduced the foUowing bill; whi~h was referred to the 
. Corrunittee on ____ ' _____ _ 

A BILL 
To ensure that background checks are conducted before the 

: transfer of a handgun by a firearms dealer. 

1 Be it enacted by tM Senate and HO'USe of Ripresenta-

2 tives:ojtM United States of America in Ctmgress asSembled, 
. . ' 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as. the "Brady Law Restora-

5 tion Act". 

June 2. 1997 (12:27 p.m.) 
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1 SEC. 2. BACKGROUND CHECK REQUESTS REQUIRED TO BE 

2 SENT TO CHIEF LAW ENFORCEMENT OFF!-

3 CERS WHOSE POUCE DEPARTMENTS ARE CO. 

4 OPERATING IN CONDUCTING THE CHECKS. 

5 Section 922(s) of title 18, United States Code, is 

6 ameti,ded-

7 (1) in each of subclauses (ill) and (IV) of para-

8 graph (l)(A)(i), by striking "the chief law enforce-

9 ment officer of the place of residence of the trans-

10 feree" and inserting "a designated chief law enforce-

11 ment officer with respect to the transfer"; 

12 (2) by striking paragraph (2) and inserting the 

13 followlng: 

14 "(2)(A) Upon request of a chief law enforcement offi-

15 cer ~f a cooperating law enforcement agency, the Sec-

16 retary shall certify the chief law enforcement officer as 

17 the head of a cooperating law enforcement agency. 

18 ;"(B) For purposes of subparagraph (A) of this para-

19 graph, a law enforcement agency is a cooperating lawen-

20 . forcement agency if the agency maintains a practice, upon 

21 receipt of a notice provided pursuant to paragraph 

22 (l){A)(i)(m) with respect to the transfer of a handgun, 

23 of making a reasonable effort to ascertain within 5 busi-

24 ness days whether receipt or possession of the handgun 

25 by the transferee would be in violation of Federal, State, 

26 orloeallaw, including research in whatever State and local 

Juno 2. 1997 (12:27 p.m.) 
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3 , 
1 record keeping systems are available and in a national sys-

2 tern designated by the Attorney General. 

3 "(C)(i) Not later than 90 days after the date of the 

4 enactment of this paragraph and periodically thereafter, 

5 the Secretary shall provide to each licensed dealer a list 

6 of the chief law enforcement officers certified under sub-
\ 

7 paragraph (A). 

8 "(ii) From time to time, the Secretary may provide 

9 to each licensed dealer, or to each licensed dealer Within 

10 a Stite, a list of chief law enfotcement officers previously 

11 certified under subparagraph (A) who the Secretary deter-

12 mines are no longer the head of a cooperating law enforce-

13 ment agency."; and 

14 (3) in paragraph (8)-. 

15 (A) by iDserting"(A)" after "(8)"; and 

16 (B) by adding at the end the following: 

17 . "(13) For purposes of this subsection, the term 'des~ 

18 ignated chief law enforcement offiCer' means, with respect 

19 to a handgun transfer, any of the following who is a listed 

20 chief law enforcement officer: 

21 "(i) The chief law enforcement officer of the 

22 . place of residence of the transferee. 

23 "(ii) The chief law -enforcement officer of the 

24 place of business of the transferor at which the 

25 ; handgun transfer is to be made. 

June 2. 1997 (12:Z1 p.m.) 
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1 "(Ui) The chief law enforcement officer of the 

2 State in which the. place . of business described in 

3 Clause (ii) is located, 

4 "(C) FOJ' purposes of this subsection, the term 'listed 

5 chief law enforcement officer' means, with respect to a 

6 handgun transferor, a chief law enforcement officer who-

7 "(0 has been identified, in the list of chief law 

8 enforcement officers most tecently distributed to the 

9 'transferor under paragraph (2)(C)(i), as the head of 

10 ;a cooperating law enforcement agency; and 

11 "(ii) has not been identified, in a list of chief 

12 law enforcement officers subsequently distributed to 

13 the transferor under paragraph (2)(C)(ii), as the 

14 head of a law enforeement agency that has ceased 

15 to be a cooperating law enforcement agency.". 

June 2. 1997 ('~27 p.m.) 


