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Defending the B’rady Law and Ban on Assault Weapons
August 12, 1998

Today, with Mayor Richard Riordan of Los Angeles and California Lt. Governor Gray
Davis, President Clinton will issue a bipartisan call for Congress to strengthen -- and
not undermine -- the tough laws that have worked to keep guns out of the hands of
criminals. The President will: (1) announce the publication of a proposed regulation
to fully implement the Brady Law; (2} strongly support legislation to ban the
transfer of large capacity military magazines; and (3) oppose Congressional efforts
to expand the carrying of concealed weapons across state lines..

Defending the Brady Law

. Final implementation of the Brady Law. Despite the gun lobby's attempts to
derail implementation of the Brady Law’s National Instant Criminal
Background Check System (NICS}, the Administration will publish-a proposed
regulation to implement the NICS on November 30, 1998. Among other
things, this regulation will allow the FBI to charge gun dealers the same fee it
charges day care provides and others for similar background checks --
guaranteeing that the FBI will have the resources it needs to operate the
NICS.

. Making Permanent the Brady Law’s Requirements. Although the NICS will
make many more records of ineligible gun purchasers avatilable in mere
seconds, it will also replace’ a network of 5,400 state and local law
enforcement officials that have stopped an estimated 242,000 prohibited
purchasers from buying a handgun. To make sure all Americans have the
benefit of the best background check system possible, the President supports
legislation to make permanent the Brady Law'’s requirements by: (1) requiring
a minimum 3-day waiting period for all handgun purchases; (2) adding up to
an additional 2 days to the waiting period if law enforcement officers need
more time to clarify arrest records; and {3) continuing to require gun dealers
to notify designated law enforcement officials of all proposed handgun
purchases. Congress should pass such legislation before it adjourns, so all
Americans can benefit from the best background check system possible.

Banning Assault Weapons and Military Magazines

U Closing the Clips Loophole. The Assault Weapons Ban that passed as part of
the 1994 Crime Act prohibited the future importation, manufacture and sale
of magazines accepting more than 10 rounds of ammunition. Nearly 4 years
later, however, it is estimated that hundreds of thousands of pre-Ban clips
continue to be bought and sold. The intent of the Assault Weapons Ban was
to end the easy access to these large capacity military magazines (LCMMs).
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Today,/ President Clinton will support legislation, introduced by Senator
Feinstein, to ban -- once and for all -- the transfer of these military magazines
that are used with assault-type weapons.

LCMM Rifles and Clips Recently Banned from Importation. This past April,
the Treasury Department concluded that more than 50 kinds of modified
assault weapons -- including variants of the AK 47, Uzi, FN-FAL, HK 91 and
93, and SIG SG550 -- were generally not importable because they accept
LCMMs. Consistent with its obligation to restrict the importation of firearms
unless they are determined to be “particularly suitable for or readily adaptable
to sporting purposes,” the Treasury Department concluded that LCMM rifles
and clips -- did not meet the sporting purposes test and were generally not
importable.

Fighting Gun Lobby Efforts to Undermine State and Federal Laws

" Carrying Concealed Weapons Across State Lines. Last Wednesday, the

House Judiciary Committee quietly passed a bill that -- under the guise of
allowing police officers to carry their firearms across state lines -- could allow
millions of persons with state permits to carry a concealed weapons to do so
throughout most parts of the country. Currently, 43 of the 50 states issue
permits for concealed weapons and could be impacted by this legisiation.
While there may be good reasons to allow law enforcement officers to carry
their service weapons across state lines, allowing millions of others traveling
out-of-state to carry concealed and [oaded weapons can only serve to
undermine state and federal gun laws -- and will be strongly opposed by the
President. ' '

NB: Rahm wanted to see what a bullet on these crime funds, which can be released
next Wednesday, would like. We have generally downplayed this as the R’s block
grant -- and Bruce didn’t seem to think it was on message -- but here it is.

Releasing Crime Control Funds for California

Local Law Enforcement Block Grant. President Clinton will also announce
the release of $78.8 million in crime fighting funds for California -- including
$18.1 million for the City of Los Angeles and $3.7 million for the County of
Los Angeles. Generally, these funds can be used to: hire and train additional
police officers; procure equipment and technology for law enforcement use;
enhance security in and around schools; establish drug courts; adjudicate
violent offenders, including violent juveniles; establish task forces of federal
and local enforcement; and promote cooperative crime prevention between
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THE WHITE HOUSE
WASHINGTON

August 5, 1998

BRADY LAW EVENT
DATE: August 6, 1998
LOCATION: Rose Garden

BRIEFING TIME: 10:00 am
EVENT TIME.: 10:30 am
FROM: Bruce Reed

PURPOSE

To demonstrate your commitment to defend and strengthen the Brady Law by: (1)
challenging Congress to make permanent the Brady waiting period of up to five days before
the purchase of a handgun; and (2) opposing recent Congressional efforts to undermine final
implementation of the Brady Law.

BACKGROUND

The Brady Law gives local law enforcement up to five days to block the sale of a handgun to
an ineligible purchaser, but this provision sunsets when the National Instant Criminal
Background Check System (NICS) takes effect on November 30, 1998. While NICS will
allow access to a fuller set of records than is now available -- and stop even more ineligible
purchasers from buying firearms -- a permanent waiting period will enhance local law
enforcement’s ability to be the last, best line of defense against illegal handgun purchases.

At this event you will:

Challenge Congress to make permanent the Brady waiting period for handgun sales.
You will challenge Congress to extend the Brady waiting period for handguns before it expires

on November 30th. You will announce your support for legislation introduced by
Representative Schumer and Senator Durbin and applying to all states to which the Brady Law
now applies that will: (1) require a minimum 3-day waiting period for al handgun purchases;
(2) add up to an additional two days to the waiting period if law enforcement officers need
more time to clarify arrest records; and (3) require gun dealers to notify local law enforcement
officials of all proposed handgun purchases, as they must now but under current law need not
once the NICS goes into effect.



Commit to fight Congressional efforts to undermine Brady.

You will also announce the Administration’s strong opposition to an anti-Brady amendment
that Senator Smith (NH) attached to the Senate Commerce-Justice-State appropriations bill.
If passed, this amendment would significantly undermine implementation of the NICS by: (1)
prohibiting the FBI from charging gun dealers a user fee, as it does for similar background
checks requested by school districts, day care providers, and many others; (2) mandating the
immediate destruction of records required to audit and ensure the integrity of the NICS; and
(3) creating a federal cause of action for parties aggrieved under these provisions. Most
important, without the resources generated by a user fee, the FBI either will have to forego
processing millions of background checks, or will have to transfer resources from other crime
fighting efforts.

III.  PARTICIPANTS

Bricfing Participants:
Secretary Rubin

Attorney General Reno
Rahm Emanuel

Bruce Reed

Jose Cerda

Participants:
The Vice President

Secretary Rubin

Attorney General Reno

Police Officer Jerry Flynn, National Vice President for the International Brotherhood of
Police Officers, Lowell, Massachusetts.

Sarah and Jim Brady

IV. PRESS PLAN
Open Press.
V. SEQUENCE OF EVENTS

- YOU will be announced onto the stage accompanied by Secretary Rubin, Attorncy
General Reno, Police Officer Jerry Flynn, Sarah and Jim Brady.

- Secretary Rubin will make welcoming remarks.

- Attorney General Reno will make remarks.

- Officer Jerry Flynn will make remarks and introduce the Vice President.

- The Vice President will make remarks and introduce Sarah Brady.

- Sarah Brady will make remarks and introduce YOU.

- YOU will make remarks.

- YOU will then ask Jim Brady to make informal remarks.

- Jim Brady will make a brief statement. _

- YOU will thank Jim Brady for his remarks and then depart.



VI.  REMARKS

Remarks provided by Jeff Shesol in Speechwriting.



President Clinton: Defending and Strengthening the Brady Law
August 6, 1998

At a Rose Garden event today, President Clinton will: (1) challenge Congress to make permanent
the Brady waiting period of up to five days before the purchase of a handgun; and (2) oppose
Congressional efforts to undermine final implementation of the Brady Law.

Making Permanent the Brady Waiting Period for Handgun Sales

Preserving a critical law enforcement tool. The Brady Law establishes a five-day waiting
period before a handgun can be sold, but this provision sunsets when the National Instant
Criminal Background Check System (NICS) takes effect on November 30, 1998. While
NICS will allow access to a fuller set of records than is now available -- and stop even more
ineligible purchasers from buying firearms -- a permanent waiting period will enhance local
law enforcement’s ability to be the last, best line of defense against illegal handgun
purchases. This waiting period will allow law enforcement officers to check additional,
non-computerized records, and will provide cooling-off time for handgun purchases.

Calling on Congress to beat the deadline. President Clinton will challenge Congress to
extend the Brady waiting period for handguns before it expires on November 30th. He will
support legislation introduced by Representative Schumer and Senator Durbin and applying
to all states to which the Brady Law now applies that will: (1) require a minimum 3-day
waiting period for all handgun purchases; (2) add up to an additional two days to the
waiting period if law enforcement officers need more time to clarify arrest records; and (3)
require gun dealers to notify local law enforcement officials of all proposed handgun
purchases, as they must now but under current law need not once the NICS goes into effect.

Defending the Brady Law

Proof positive that Brady works. Since taking effect in 1994, the Brady Law has prevented
an estimated 242,000 felons, fugitives, mentally unstable persons, and other prohibited
purchasers from buying handguns. In 1997 alone, 69,000 handgun purchases were blocked
as a result of Brady background checks.

Expanding Brady’s reach. Under the Brady Law, the National Instant Criminal

Background Check System (NICS) will take effect on November 30, 1998. NICS will
allow access to a fuller set of records than is now available, and law enforcement officials
will use it to conduct checks of all prospective gun purchases -- not just handgun
purchasers. After nearly 5 years of working with law enforcement to develop the NICS, the
Justice and Treasury Departments plan to propose a regulation to finalize its

implementation next week.

Fighting efforts to underming Brady. A recent amendment to the Senate Commerce-
Justice-State appropriations bill would undermine implementation of the NICS. Among
other things, the amendment would prohibit the FBI from charging gun dealers a fee for
background checks, even though the FBI currently charges school districts, day care



providers, and many others for similar background checks. Without the resources
generated by such a user fee, the FBI either will have to forego processing millions of
background checks, or will have to transfer resources from other crime fighting efforts.
The Administration strongly opposes this anti-Brady amendment.



Brady Event
Questions and Answers
August 6, 1998

Waiting Period on Handgun Sales

Q.

Can you elaborate on why the President supports making permanent the Brady
waiting period prior to the sale of a handgun?

Under the Brady Law, the National Instant Criminal Background Check System (NICS)
will take effect on November 30, 1998. NICS will allow access to a fuller set of records
than is now available, and law enforcement officials will use it to conduct checks of all
prospective gun purchases -- not just handgun purchasers. We are pleased with the
significant progress this Administration has made over the last 5 years to assist states in
improving the accessibility of their criminal records once the NICS takes effect. These
improved records will go a long way in helping to stop even more ineligible purchasers
from buying firearms.

Once the NICS takes effect, the 5-day waiting period for handgun sales established in the
Brady Law will sunset. And while NICS will allow access to a fuller set of records, a
permanent waiting period will allow law enforcement officers to check additional, non-
computerized records, as well as provide a cooling-off time for handgun purchases. We
believe that local law enforcement officials know best who in their community can or
can’t legally own a gun, and that they are uniquely positioned to provide the last, best
check before a handgun purchase goes through.

Can you give us more detail on the Schumer/Durbin waiting period legislation?

Representative Schumer and Senator Durbin introduced legislation applying to all states
to which the Brady Law now applies that will:

(1) Require a minimum 3-day waiting period for all handgun purchases. Under

current law, Brady’s automatic waiting period will expire when the “instant
check” system goes into effect. Schumer/Durbin legislation establishes a
minimum wait time, even if all NICS background check is completed well
beforehand. The minimum wait period will give local law enforcement additional
time to review other local records that may not be found in the NICS, helping to
ensure that prohibited gun sales are not completed. It also will provide a cooling-
off period for handgun purchasers.

2) Add up to an additional two days to the waiting period if law enforcement officers
need more time to clarify arrest records. Current law provides that when NICS

takes effect, law enforcement officials will have three days to determine whether



an arrest, revealed by the “instant check™ system, resulted in a conviction that
disqualifies the prospective purchaser from owning a gun. The Schumer-Durbin
bill will add another two days to this period, making sure law enforcement has
enough time to get the information they need to make a final decision.

(3)  Require gun dealers to notify the local law enforcement official in the purchaser’
place of residence prior to selling the gun. Under current law, after November 30,
1998, guns dealers will no longer have to forward the names and addresses of
prospective gun purchasers to designated local law enforcement officials -- only
to the FBI or a NICS point of contact. The Schumer-Durbin bill requires gun
dealers to keep notifying designated local law enforcement officials of handgun
purchases,

Why are certain states exempt from Brady? What states are these?

States may be exempted from the Brady Law if they have a qualifying alternative permit
system or a state “instant check™ system -- both of which require background checks.
Currently, 27 states are exempt from Brady’s requirements -- including 9 that were
originally subject to the Brady Law, but which later enacted Brady-qualifying state
systems.

The states exempt from Brady are: California, Colorado, Connecticut, Delaware, Florida,
Georgia, Hawaii, Idaho, Illinois, Indiana, lowa, Maryland, Massachusetts, Michigan,
Minnesota, Missouri, Nebraska, New Hampshire, New Jersey, New York, North
Carolina, Oregon, Tennessee, Utah, Virginia, Washington, and Wisconsin.

Didn’t the Supreme Court overturn Brady’s requirements? Doesn’t this decision
affect your ability to impose a new waiting period?

Last year’s Supreme Court decision left the majority of the Brady Handgun Control Act -
- including the waiting period provision -- intact. The Supreme Court ruled that the
Federal government cannot require local police departments to conduct background
checks, but left intact the 5-day waiting period. In addition, nothing in the decision
prohibits law enforcement from voluntarily enforcing the Brady Law checks. As we
expected, after the Supreme Court’s decision, the vast majority -- over 90% -- of the
nation’s law enforcement agencies continued to conduct background checks on handgun
purchasers. They did this because it is a common sense and good law enforcement -- not
because it was required. The Schumer-Durbin legislation is consistent with the Court’s
decision and does not require state and local law enforcement to do background checks.

Isn’t there a difference between the current waiting period and what you’re
proposing today? Why this change?



Currently, Brady allows up to 5 days to conduct a background check in states without
permit systems. This provision will expire when NICS is implemented, leaving only a
provision that enables law enforcement to hold up a handgun purchase for three days
when a background check reveals a prior arrest. Under the Brady extension legislation
proposed by Senator Durbin and Rep. Schumer, there will be an automatic 3-day waiting
period, and law enforcement officers can take another two days if they need to clarify an
arrest record. This minimum 3-day and expanded 5-day waiting period ensures that law
enforcement will have the time it needs to check all available records, which also
provides a cooling-off time for handgun purchases.

How many and which states currently have their own waiting periods?

According to a 1996 Justice Department survey, 11 states have waiting periods pursuant
to their own laws. These waiting periods vary in duration and may apply to different
types of firearms. The states with waiting periods are: Alabama, California, Hawaii,
Indiana, Iowa, Kentucky, New Jersey, Pennsylvania, Rhode Island, South Dakota, and
Washington.

Anti-Brady Senate Amendment

Q.

A.

What are the Congressional efforts to “gut” Brady that the President referred to in
his remarks?

A recent amendment to the Senate Commerce-Justice-State appropriations bill would
undermine implementation of the NICS. The Administration strongly opposes this anti-
Brady amendment. Specifically, the Senate amendment does the following three things:

1) Prohibits the FBI from charging gun dealers a fee for background checks even
though the FBI currently charges school districts, day care providers, and many
others for similar background checks. States and local law enforcement agencies
generally charge dealers for the costs of background checks they complete.
Without these resources, the FBI will either have to forego processing millions of
background checks, or transfer resources and personnel from other crime fighting
efforts.

(2) Requires FBI to immediately destroy certain records obtained from clean
background checks, substantially undercutting the reliability of the background

check process by making it impossible to catch fraudulent submissions. The FBI
does intend to destroy such records, but after a reasonable period that allows them
to audit their records to protect against fraud.

(3) Establishes a federal rigﬁt to sue if records are not immediately destroyed.

Creating a federal cause of action with punitive damages for any person aggrieved



by the provisions of this amendment is -- pure and simple -- just another attempt
to undermine the operation of the NICS.



PRESIDENT CLINTON:
EXPANDING THE BRADY LAW

August 6, 1998

“The real measure of our progress, of course, is more than the decline in crime. It is whether families feel secure in their
homes and their neighborhoods; whether a child feels safe in the classroom and the schoolyard; whether the American people, in big
cities or small towns, feel the full measure of their freedom. That, at heart, is what the Brady Law has helped accomplish, and that is
the vision to which we must all remain true if we are to build a safer, stronger America for the 21st century.”

President Bill Clinton
August 6, 1998

Today, at a Rose Garden event, President Clinton will challenge Congress to make permanent the Brady Law’s waiting
period of up to 5 days before the purchase of a handgun and announce his opposition to Congressional efforts to
undermine final implementation of the Brady Law.

MAKING THE BRADY WAITING PERIOD PERMANENT FOR HANDGUN SALES. One of the essential features of the Brady
Law is the waiting period of up to five days before a handgun can be purchased and taken home. President Clinton firmly

believes in:

. Preserving the Brady Law As A Law Enforcement Tool. The Brady Law gives local law enforcement 5 days to
block the sale of a handgun to an ineligible purchaser, but this provision will be replaced when the National
Instant Criminal Background Check System (NICS) takes effect on November 30, 1998. While NICS will allow access
to even more important records --and stop even more ineligible purchasers from buying firearms --a permanent
waiting period will preserve local law enforcement’s ability to be the last, best line of defense against
illegal handgun purchases.

CALLING ON CONGRESS TO BEAT THE DEADLINE. President Clinton is challenging Congress to extend the Brady
waiting period for handguns before it expires on November 30th. He supports legislation introduced by Representative
Schumer and Senator Durbin that, in states without permit or background check systems, will: (1) require a minimum
3-day waiting period for all handgun purchases; (2) add up to an additional two days to the waiting period if law
enforcement officers need more time to clarify arrest records; and (3) require gun dealers to notify local law enforcement
officials of all proposed handgun purchases, as they must now do, but under current law need not once the NICS goes into
effect.

DEFENDING THE BRADY LAW. Since its inception, the Brady Law has been an invaluable tool in preventing handguns
from getting into the hands of people who should not have them. Since taking effect in 1994, the Brady Law has
prevented an estimated 242,000 felons, fugitives, and other prohibited purchasers from buyving handguns. In 1997 alone,
69,000 prohibited handgun purchases were blocked as a result of Brady background checks. The President will continue
his efforts to:

. Expand the Brady Law’s Reach. Under the Brady Law, the NICS will take effect on November 30, 1998, and
will require the FBI and designated state law enforcement officials to conduct computerized checks of all
prospective gun purchasers --not just handguns --and make even more important records available to law
enforcement. After nearly 5 years of working with law enforcement to develop the NICS, the Justice Department
plans to propose a regulation to finalize its implementation next week;

. Fight Efforts To Undermine Brady. A recent amendment to the Senate Commerce-Justice-State appropriations
bill would undermine implementation of the NICS. Among other things, the amendment would prohibit the FBI
from charging gun dealers a fee for background checks, even though the FBI currently charges school districts,
day care providers, and many others for similar background checks. Without the resources generated by such a
user fee, the FBI will either have to forego processing millions of background checks, or will have to transfer
resources from other crime fighting efforts. The Administration strongly opposes this anti-Brady amendment.
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The Real Story Regarding Current Brady Attacks { O e ’?E"’“l“l - Y-
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They’re Trying to Kill the Brady Law

_Dcspite its proven effectiveness, the gun lobby has launched a full scale effort to sabotage
the Brady Law when the FBI takes responsibility for Brady background checks in
November of this year. Two changes have been proposed which, if adopted, would
effectively kill the Brady Law.

Not Permitting The FBI To Charge A Fee Would Help Kill The Brady Law

)] While they lack the votes to directly repeal the Brady Law, the gun lobby has convincéd
some members of Congress to deny the FBI the money it needs to conduct background
checks on gun buyers.

Starting in November, the Brady Law will require the FBI to take over from state and
local Taw enforcement agencies the processing of around 7 million requests for gun
purchaser background checks anoually. This new responsibility will require the FBI to
deploy over 800 people conducting tens of thousands
checks €ach day of the year at an annual cost of around $100 million. Without the funds
to cover these costs, the FBI will be unable to conduct the checks which keep guns out of
the fiand of Telons, fugitives and other dangerous persons.

School districts, day care centers, charities and other organizations that seek background
checks on prospective teachers, child care workers, school bus drivers and other
employees all pay the FBI a fee to cover the costs of those checks. Backpround check
fees have been the primary funding source for Brady background checks conducted by
state and 1ocal 13w enforcement officials over the last four years. Now, just four months
before the FBI takes over responsibility for Brady background checks, the gun lobby
wants to change the rules to give gun purchasers a special exemption from background
check fees, A special exemption for background checks fee for gun purchasers would
deny the FBI the money necessary to conduct gun purchaser background checks.

[ Some have suggested that the Congress could provide the FBI the funds necessary to -

cover its costs in this area, but o funds have been identified to meet this need. In

addition, because of the way the Brady law works, if its costs are covered by a direct
appropriation rather than a fee, the FBI will have to handle background checks which , ), -~ -
would Githerwisc have been done by the states, and its personnel and other costs will Y.
increase accordingly. There is no indication that the Congress is really gaing to cover

' the FBI's operdfing costs with a direct appropriation, so if the fee is killed, Brady

background checks Kave effectively been killed. —

L]



Not Permitting The FBI To Keep Certain Records Would Help Kill The Brady Law

s duey
Ty wold

The gun lobby also wants to sabotage the effectiveness of the computer system which
will handle Brady background checks by making it impossible to prevent fraudulent
submissions to the system from being caught,

The gun lobby wants to force the FBI to immediately destray records of-these
background checks which come back clean. Such a requirement would substantially

undercut the reliability of the background check process. If the FBI is forced to
immediately destroy records of the name the gun dealer sends in for a check, there will be
no way for the FBI to audit its records to determine if false names are being submitted by

a gun dealer. Furthermore, there will be no way to check whether gun dealers are running
background checks for legitimate or illegitimate reasons.

Forcing the FBI to destroy records necessary to the effective operation of the background
check system (and necessary to preserving the privacy of those in the system) is merely
anoffier thinly Véiled attempt to gut the Brady Law.
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Record Type: Record
To: Michelie Crisci/WHO/EOP
cc: Bruce N. Reed/OPD/EQP, Elena Kagan/OPD/EQP, Leanne A. Shimabukuro/OPD/EOP, Christa
Robinsan/OPDR/EOP

Subject: Brady Announcement
MC:
Bruce asked me to forward this to Rahm. It's an outline of our suggested Brady event:

Proposed Brady Event -- Next week, the President could make the following 3-part
announcement to strengthen the Brady law, which has stopped an estimated 242,000
prohibited persons from purchasing handguns:

{1) Announce final Brady Rule. The Administration could publish the proposed final rule
implementing the National Insta-Check .System (NICS). Under NICS, the FBI will implement
a national computerized system of background checks and extend background checks to
the plifchase of all firearms {not just handguns}. The rule would go into effect at the end of
November.

(2) Call for an extension of Brady's 5-day waiting period.. The President could call for a
permanent extension of the Brady law's waiting period, which is set to expire when NICS is
implemented in November. A national 5-day waiting period would continue to allow local
law enforcement to review gun purchases before they are finalized -- further ensuring that
prohibited persons do not buy firearms.

/—\

{3) Oppose Congressional efforts to undermine Brady. Senator Smith {R-NH) has offered an
amendment to the Comimerce-Justice-State {CJS) appropriations bill that would seriously
undermine the Brady law. Smith's amendment would: prohibit the FBIl from collecting a fee
to pay for Brady background checks; require the immediate destruction of all background
check records; and allow aggrieved persons to suit the government over these provisions.
The President could threaten to veto the CJS bill over these provisions.
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Brady Law Follow Up Meeting
Agenda
August 1, 1997

l. Voluntary Background Checks -- Treasury

A. Overall survey of CLEOs
B. Arkansas
C. Ohio

II. Insta-Check System -- Justice

jIl. Options:

A. Continue to work with CLEOs on voluntary checks
B. Clarify state and local authority, inuJ_r'lify, fees - 5o g deu? ,

C. Schumer/DOJ legislation = @y eweian Leco ih o veluy
: ™S =i b wo eame, my vl .'
D. Condition grants - Qe PV - PeanaivT v

E. Authorize more NCHIP (Nation Improve?nen’f
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"IV, Law enforcement groups
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hite House Brady Mtg. Agenda
(August 1, 1997)

1) Status of Voluntary Checks

a) Arkansas

b) Ohio

c) Rhode Island
d) Halbrook Letter
e) Other

f) List of CLEO’s

2) Status of legislative options

a) Police group views
b) Need for legislation

3) Status of NICS

a) Hardward/software infrastructure

b) Federal record completeness

c¢) State record completeness

d) Recruiting of state POC's (& issues of authority and willingness)

| e
? (QOnv-\/'\' “P ¢ h‘d\
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BRrRADY LEGISLATION

o AUTHORIZATION TO CONDUCT GHECKS, INTERIM AND PERMANENT, UNLESS PROHIBITED BY
STATE LAW

W AUTHORIZATION TO CHARGE FEES, INTERIM AND PERMANEN'.I‘, UNLESS PROHIBITED BY
STATE LAW

uF NO LIABILITY FOR CONDUCTING CHECKS, INTERIM AND PERMANENT

= Back-uP CLEO To CLEQ oF RESIDENCE OF BUYER (CLEQ OF LOCATION OF SELLER, ANY

OTHER CLEQO IN THE STATE)

(ZE R EERERREEESEEEREEEES RS R SRR RSN E SRR EEEREE RS RE R AR R SRR RRRARR R R REREESEEREERSERXEHS]

L= AUTHORIZATION OF ADDITIONAL $ HUNDRED MILLION FOR IMPROVEMENT OF CRIMINAL
HISTORY, SEXUAL PREDATOR, NATIONAL CHILD PROTECTION ACT, AND OTHER RECORDS
IMPROVEMENTS EFFORTS OF THE STATES



II.

ITIT.

How the NICS Will Work

A. Reliance on existing, primarily state,
B. Description of operation

1. Point of contact

2. Databases

Criminal History Records
A. I1I participation

B, Final dispositions of arrest records
1. Arrest records complete

data bases

2. Effect of incomplete conviction records

Points of Contact

A. When needed -- permit states
B. Advantages of state points of contact
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U.S. Department of Justice
Office of Intergovernmental Affairs

Office of the Director Waskingion, D.C. 20530

July 14, 1997

TO: - Elena Xagan
456-2878 -
FROM: Nicholas M. Gess, Director

Office of Intergovernmental Affairs

U.S. Department of Justice, Room 1340 Main
950 Pennsylvania Avenue, NW :
Washington, DC 20530-0001

(202) 514-3465 (cffice)

(202) 514-2504 (facsimile)
gessni®@justice.USDOJ.gov (EMAIL)

SUBJECT: BRADY FIX
# PAGES: 2 {including cover sheet)

REMARKS: Elena -- Attached is concept of Brady fix legislation as
cleared by OLC. Wanted you to have copy ASAP. Nick
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® #1 Brady check to be conducted by CLEO of prospective
purchaser’s residence if that CLEO willing to do the check.

' #2 Brady check to be conducted by CLEO of FFL's residence if
#1 not willing to do it but #2 is willing. .

] If neither #1 nor #2, then any CLEQO in the state can do Brady
check.

™ No handgun sold unless a CLEO willing to and, in fact, does
Brady check.

[ The Attormey General has the authority to promulgate such
regulations as she in her sole disc¢retion deems appropriate
relating to voluntary cooperative efforts between the federal
government and state, county and local law enforcement
authorities, for the purposes of conducting background checks.

(] CLEO may charge a reasonable fee for conducting Brady checks
to the extent not prohibited by state law.

(] CLEC is held harmless for conducting Brady checks, except
intentional misconduct.

7/14/97-1645
Cleared by DOJ/OLC



Ry

07/03/97 THU 17:49 FAX 002

07/03/07 THU 10:42 FAX 202 927 8673 _ ATF CHIEF COUNSEL

vz
- Tréopers dropping gun check http://wwW. ardemga.. . . /today/wchek2 . htmi
R (U T SO W MRS Is 59y Gy
Rack to Index . o

Troopers dropping gun check I. gk /W‘ 7

}J/
ERIN GIBSON E W
Arkansas Democral-Gazette

Despite a plca from ¥Fresident Clinton, Arkansas State Police will stop conducting
backgrcun;l checks oa prospective handgun buyers today, state police director Col. John
Bailey said. : '

"Based on conversations with the state police legal staff and attorney general's
representative, we have no recourse but to stop the background checks and comply with this
change in the Brady law as interpreted by the Supreme Court," Bailey said in a statement
rejcased Tuesday. .

The background checks were required under the federal Brady law until F ridaly, when the
U.S. Supreme Court ruled that the federal government ¢ould not force state and local law
enforcement agencies to conduct the checks, | : :

While 27 states have passed their own version of the Brady law — which includes both

the background check and a five-day waiting period for a handeun buyers -- Arkansas never

did. Under the fcderal statute, Arkansas State Police began conducting background checks

in February 1994, - : .

But Arkansas officials re~evaluated the state's background check program after the court's
ruling on a Brady law challenge filed by sheriffs from Arizona and Montana.

"It was a matter of sitting down and looking at the laws as they pertain to the state of
Arkansas," state police spokesman Bill Sadler said Tuesday, :

- In a series of meetings that began Monday, Bailey, Sgt. Darrell Stayton (an attorney in
the state police director's office) and representatives of the state attorney general's office
discussed laws on whether the state should continue performing the checks. :

Gov. Mike Huckabee was not involved in the decision to halt the checks in Arkansas,
said Grant Tennille, a spokesman for the governor's office. :

"In light of the cowt's decision, this office believes that the state police have made the
right call, and we stand behind their decision,” Tennille said. -

Bailey's decision to stop the background checks clashed with requests from the president
and several national palice organizations to voluntarily continue thern but excited some gun
advocates in the state. ' :

John Wallis, president of the Arkansas Pistol and Rifle Association, said Tuesday that he
expected the state to discontinue the background checks after the Supreme Court decision -
but said he was still "extremely pleased.” :

"You can't force it if there's no state law,” Wallis said. .

Wallis said his organization and about 6,500 other members of gun ¢lubs around )
Arkansas hoped the state Legislature would refuse any attempt to reinstate the background
checks by rejecting any Brady-type bills during the next legislative session.

The absence of any state faw left state police with no‘legal authority to continue
conducting the Brady background checks after the Supreme Court decision, Sadler said.
Before today, Arkansas conducted about 2,000 checks each month and charged potential
gun buyers $15 for cach check, he said. i .

In the court's majonty opinion released Friday, Justice Antonin Scalia wrote that the
federal requirement for states to do the background check is "fundamentally incompatible
with our constitutional system of dua] sovereignty.”

However, the court left the Brady law’s five-day waiting period intact and ruled that states
could continue to voluntarily conduct the checks until a national instant background-check

1 of 2 ' & - 07/02/97 16:13:49
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+ gystem is completed in November 1998. .

Upon hearing the Supreme Court's decision, Clinton requested that law enforcement
officials nationwide continue voluntary background checks. The president said he felt
confident that “state and local law enforcement officials who asked us to pass the law will
continue to do the background checks.” :

Bailey said state law requires police to eontinue background checks for those applying for
a concealed weapons permit. '

Federal law bans nine catcgories of people from buying handguns: these convicted or
indicted on felony charges, those with mental illness, thase dishonorably discharged from
the military, fugitives:from justice, those convicted of 'domestic abuse or under domestic
violence restraining orders, illegal drug users, those who have renounced U.S. citizenship
and illegal liens. E :

When making the decision, state police did not consider the dernand for the background
checks or the percentage of people who apply for background checks but fall, Sadler said.
Those statistics were not immeg'atcly available to police, he said. :

The possible loss in revenue from halting background ehecks also was never discussed,
Sadler said. State police raise an cstimated $380,000 annually from the background checks
and completed 21,5724 checks from August 1996 through May 1997. _

. Darren Taylor, owner of Midsouth Guns and Ammo, said only 10 of his customers have
. been tumed down since the Brady law background checks began. Of those, nine were tumed
down by mistake and later allowed to buy the weapon, he said.

*I can't think of a single customer who would not be ecstatic about it,” he said. "The
people who come into the stores and buy the guns aren't the criminals anyway."

But national police/organization officials, including International Association of Chiefs of
Police Pregident Darrell Sanders, said the background checks are an important tool to kecp
guas out of the hands of criminals.

In a statement relcased last Friday, Sanders said police "have known for decades that
requiring handgun purchasers to undergo background checks and waiting periods is good
policing and good crime prevention.” : X

Sanders, chief of police in Frankfort, [1l., added, “I know that police chiefs around the
tcftmtry will continue to conduct these checks in large numbers, wherever and whenever

ey can.' i .

Back to Index
This article was published-;on Wednesday, July 2, 1997

]

Copyright 1997, Little Rock Newspapers, Inc. All rights rescrved.
This document cannot be reprinted withaut the cxpress written'permission of Little Rock Newspapers, Inc.
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Statement from Ohio Attorney Generallsetty D. Montgomery

Over the lost \wa yeurs, the United States Supreme Court has conlinued 3 trend of striking
down examples of the federal government over-reaching into traditional arcas of state
authority. Today, the Supreme Court struck down 2 poniisn of the federal Brady law that
required local governmentts (o conduct background checks on people who wish to
purchase a handgun, ‘

This deeision leaves the Brady handgun check stfl in place, but effectively ¢nds Ohio's
invalvement as the mexas (o cury out that background check. That responsibility will
now be taken back hy the federal government. The federal government continues to work
toward the 1998 nationwide Brady check system, when the purchase of all guns will
require a background check.

As a resull, day will be the last day that the Ohio Bw:au of Criminal Identification and
Investigatiou will accept Brudy check ealls from gun dcal:rs All checks received
‘through today will be cnmplucd '-‘
Over the Inst two ycary, the Ollo General Assembly has taken many stcps to lnughc.u
penalties for gun-rclated crimes and as a former prusecutor 1 will continue to support
those measures. H
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weekend, several sitomeys comy candueoed regearch and diseussed passibiliics. Sangday, { spake personally
wid U 5. Anamey General Janst Riio ang explained Okio™s congerns, President Clintas aed Attty General Reno
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Ernited] suthority, the Qhio At . eueal’s Office carrios ol lsws = we are pot able 1o make vp lawm.
Unless a law properly dirccts us. inply can’} eemduct ackground ehacks on pivete gitizons and than provide that
canfidardia) and otheruize-prezected Infarmation W another paryon. No coe should Okio’s chicl lcpal officer 0
taks it upan herself 1o pro-empt theigfate legislerare and invade mdividual privecy. Abscnr 8 criminal invesdgation
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Gun-buyer checks'
become voluntary

Montgomery decides to restart program

: fve daym, she s
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- Ohio rethinks
oun-law stance

» Attornay genetal refreats a bit, says state will research .
firearm buyers who approve, womt those who object | Peloy, July 1, 3007

P. 005
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Ohio to continue chec

on gun buyers
By JOE HALLEYT

TLAIN DEALRR BLRELY
COLUMBUS —- Stripped aof its"

1e%a.l aythority w conduct crimt. ©
na

background checks on gun’
buyers, Ohio this week will begin-
asking handgun buyers to volun-
tarily permit the state ta conduet:
such checks.

Information on potenrtial hand-
gun boyers who refuse to sign an
Ohio waiver will be forwardaed to
the federa] Bureau of Alecohol, To-

-THE PLAIN DEALER - TUESDAY, JULY 1, 1997

‘voluntaril

bacca, and Firearms, which st

. has authority to conduct crimingl
background checks without a gun

buyer's consent.

Ohio Attarney General Betry D,
Montgomery, who outined the
new Oblo waiver system yasrter-
day, ‘said ir should provide the
necessary safegu

ards ta keep.
guns out of the hands ofcrlmﬁ

nals.

On Friday, the U.5. Supreme
Court wiped out 8 section of the
Brady law, ruling that the federal
governient could not foree srate
and local
duct ]| background cheeks
ob handgan buyers. The court
howeaver, left intact the federal
govarnment’s authority to con-
duct background checks.

In Ohio Jast year, 60,037 people

artempted to buy handguns and’
ealed

after state-
und chocks
of feloaies or

327 ware 4
conducted bac!
turned up reco

other dlsquabfg.nl Information,’

according o

u Attorpey
General Mark R. x4

eaver.

After the Brady law became ef.

fectve in 1994, the Qhkio Bureau

of Criminal Identification and In-

vestisation, working with county
sheriffs, provided criminzl back-
ground checks on handgun buy-
ers during & ﬂve-dati cooling-off
period mandated by the Jaw.,

Montgamery, who oversees the

BCL, had sajd in the wake of the
Supreme Court decision thar the
grate’s gun-check systetn would
be shut 4
after speaking with U.S. Attorney
Gen Janct Reno over the
weekend. Montgomery declded to
continue voluntary checks. -

Meontgomery that sys-
ter::l would last enly until m-
cral government next year 5
compursrized criminal back-
ground chacks that can occur im-
mediately at each point of hand-
gun purchase, .

Columbus artorney- Richard
Cerdray. former state solicitor
Who had arpued in sup of the
Brady law, contended that the
state still had legal aythority w do
bandgun backpground ch de-
spite the court rnlinf.‘

Cordray, a possible Democratic
assoncnt aga
1998, also called the veluntary
waiver system Museless,” adding,
“The law-abiding citizen WEI
gﬁee tto sign, but the criminal

fiot.”

lice agencies to cofi- .

own immediately. But

st Montgomery in .
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Under fire,
attorney general
changes mind

BY MICHAEL HAWTHORNE
Enquiver Columbus Bureau

COLUMBUS — Attorney
General Belty Moatgomary, in
an abrupt about-face, announced
Monday that Ohio will resume
criminal background checks on
prospective gua buyers.

Ms. Munl,gomery faced a tor-
rent of criticism aller culting off
the gun checks Friday {ollowing a
1.5, Supreme Court decision

that struck down a key part of
the Brady gun-control law.

Following discussions during
the weekend that included 5 tele-
:dnne convexsation belween b,

ontgomery and U.S. Attormey
General Janet Reno, Ms. Mont-
gomery's offlice unveiled a new
method that afllows the back-
ground checks Lo continae.

Potentral gun buyers now will
be asked to sign a waiver atlow-
ing the state Bureau of Criminal
Identification and Investigalion
to condocl 1 background check
If they refuse to sign the waiver,
the buyer's personal information
will be lorwarded to the federal
Bocezu of Alcohol, 'I‘uhaccu and
Firearms,

To encovr-
age pecple to
g volunteer lor
the state
check, Ms,
Montgomery's
office Is poar-
_anteeing the
M results will be

-back within

' two days. The -
Bty Brady Yaw im-
Monlgomery poses a wailing

peniod of up 0 five days.

The changes wese prompled
by a 10.S. Sopreme Courl suling
that the ledera) government can-
nol require local law enforce-
ment Lo determine whether buy-
ers are [iL to own hardguns. Ohio

wat one of 23 states that conduc-
ted the chechs only because fed-
eral law vequiced them to,

“No one should expect Ohio's
chief legal oflicer to lake it upon
hersell to pre-empt the siate
legisfature and invade individual
privacy,” Ms. Monlfomery said
in defending her earlier decision
to stop the checks.

The Brady law, which alfects
only licensed gun dealers, has
kept pislols out of the hands of

"'1,206 felons and other prohibited

handgon buyers in Ohio since
1994, according 1o Lhe altorney
geneml's alfice.

Ms. Montgomery said her of-
fice is dralting legislation that
would make it a felony [or &8

convicted felon to atlempt Lo
acquire 2 hanadgon.

Guo-conlrol advocates gharply
criticized Ms. Montgamery lor
temporartily slopping the hack-
ground checks, noling Lhey con-

linued in other siates with oo
laws equivalent to the Brady law.

The state chechs wil) be re-
placed with a federal system
scheduled to go con boe jn 1998,

Democrats pounced on the po-
tentiab pelitical implications of
Ms. Montgomery's decision, -

Ohio gun checks on again

“Keeping the background o

checks searned Jke an easy eall,"”
said Columbus-area fawyer Rich-
ard A, Cordray, 3 Democral who
wents o challenge Ms. Manl-
gomery in the 1998 elections.
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i labive G x U.S. Department of Justice
Office of Intergovernmental Affairs

Office of the Director ' Washington, D.C. 20530

July 9, 1997

MEMORANDUM FOR: Elena Kagan

Deputy Assist)/Z%}Ziiii_iiiiifent

/

FROM: Nicholas f. Géss
Director of Intergovernmental Affairs

SUBJECT : Brady lLegislative Fix

Presuming that we determine that legislation is needed to
permit proper enforcement of the Brady Act, our concept is. that:

1.

In the first instance, a Federal Firearms Licensee
{FFL) determines whether the chief law enforcement
officer {(CLEQ) of the prospective purchaser’s residence
will conduct a background check. If the CLEO will do
the check, then he does it.

If the CLEC of the prospective purchaser’s residence
will not conduct the check, then the FFL determines
whether the CLEQO of his own residence will do the
check. If the CLEO of the PFL’s residence will do the
check, then he does it.

If neither the CLEO of the prospective purchaser’s nor
FFL’'s residence will do the check, then the FFL may
call any CLEO in the state who is willing to do the
check.

All CLEOs are expressly authorized by Federal law to
conduct background checks unless expressly prohibited
from doing so by state law.

CLEOs may charge a reasonable fee for conducting
background checks.

An FFL may not transfer a handgun unless he is able to
find a CLEO to do a background check.

We can turn this into legislative language fairly easily.
Please call me on 514-8352 if you have any questions.
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U.S. Department of Justice

d\n nAL ~ - Office of Intergovernmenial Affairs

Loy (abwa c'\)‘

Office of the Director Washington, D.C. 20530

July 11, 1897

MEMORANDUM
TO: Elena Xagan, 456-2878
Jose Cerda, 456-7028
FROM: Nick Gess

SUBJECT: Brady "advice"

Elena & Jose -- Attached is the first draft of a Brady advice
letter which is now circulating within DoJ. Please let me know if
you have any comments. Phone: 514-3465 / Fax: 514-2504.

Many thanks. Nick
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7/11/97-9:30 AM

Dear Law Enforcement Colleague:

I am extremely encouraged by the reports I have received
concerning the continued enforcement of the Brady Handgun Control
Act in light of the recent decision of the United States Supreme
Court. By all accounts, the vast majority of law enforcement
officers are doing right and responsible thing by ceontinuing to
do background checks. Background checks are not done because
they must be done, but because background checks make good law
enforcement.

I am disturbed by the suggestion that certain local law
enforcement lacks the authority to do these background checks
because the laws of particular states do not expressly authorize
them. This is a new and dangerous theory, one which erocdes the
historic authority of law enforcement.

As you are aware, law enforcement methods are generally not
expressly authorized in specific state statutes. Rather, state
statutes generally give local law enforcement broad-brush
authority to enforce the law and to protect the public. Thus,
there are generally no state laws which authorize law enforcement
to conduct interviews, to take photographs at crime scenes, to
operate radars to measure speed on highways or to increase drunk
driving patrols in the vicinity of bars. But, it is beyond
dispute that generally, law enforcement can do these things
despite express authority to do so. Likewise, in the absence of
an express statutory bar, law enforcement officers.clearly may
check records to prevent c¢rime. It is a dangerous precedent
indeed to suggest that law enforcement’s authority to investigate
and to prevent crime must be spelled out by statute.

Brady background checks make common sense. The reason for
prohibiting felons, fugitives, military deserters and several
other groups of individuals from possessing firearms is to
protect the public from the dangers which these individuals pose.
While it is all very well to have laws on the books which
prohibit possession, it would be tragic to have the means to
determine whether a person poses a danger to America from
firearms possession, and then not to use those means and thus
protect the public.

We know that the Brady Act works. It has already prevented

@oo02
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-, Fit- i Bva .L., . U.S. Department of Justice
""" riclative K Office of Policy Development

oA,

Deputy Assistant Anorney General Washington, D.C. 20530

June 12, 1997

mh/ leanne. —

HMEMORANDUM dave VAl dedaa m.\_) %h«f{
it Ve iwmi?
TO: Attached list
wWheyy a Hu Ae +f2uQ\ng :
W"‘-f
' f ben e i | —
FROM: Mark Greenberg i v ""“’J’“"'( vl faw e bucereend

Nhcers? i oo v hep Boenfloe
LiHoinaws e a Lg&“ Gy 2 Plearn—

SUBJECT: Brady Act legislative fix

leg e L44,u) how /Lbuugct fwﬂcggef
é;?"‘-— e

On June 2, I circulated an OPD draft of the proposed
legislative fix to be used in case of an adverse Supreme Court
‘decision in the Brady Act case. I have received very few comments
on it and thought it might be useful to provide the following
analysis of the major differences between the OPD draft and the
Schumer bill. (The analysis is based on the revised version of the
Schumer bill received on June 2, and on a June 12 version of the
OPD bill. I attach copies of the two bills.)

There are two major issues to be resolved in drafting the
legislative fix. The first is how cooperating CLEOS are to be
designated. There are a range of possibilities that differ in the
burdens they would place on federal agencies (most likely the
Secretary of the Treasury, i.e., BATF) and on CLEOS. We obviously

-~ want to minimize the burdens placed on federal agencies. At the
same time, the success of the regime will depend on the veluntary
participation of CLEOS, so we do not want to place obstacles in
their way.

The second issue concerns which CLEOS the statute should allow
to conduct the background checks. Possible options include the
CLEO of the prospective purchaser’s place of residence, the CLEO of
the gun dealer’s place of business, the CLEO of the state itself,
and any CLEQ in the state. (Only one state would ever be involved
because, under 18 U.S.C. § 922(b}){(3), a dealer is not permitted to
sell a handgun to a purchaser who the dealer has reasonable cause
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to believe does not reside in the state of the dealer s place of
business.)

With respect to the first issue, the Schumer bill requires the
Secretary of the Treasury (the Secretary) to compile and distribute
to gun dealers a list of CLECS that have asked to be certified as
cooperating CLEOS. The bill also authorizes but does not reguire
the Secretary to distribute lists of previously certified CLEOS who
are determined no longer to be cooperating. The bill thus places .
the major burden on CLEOS to request certification. By requiring
the Secretary to 1list only those CLEOS who have requested
certification, as a de jure matter, the bill does not require much
action by the federal government. In practice, however, if many
CLEOS fail to take the initiative to request certification, the
burden may fall on BATF and the FBI actively to solicit such
requests.

The OPD bill takes the different approach of requiring the
Secretary to compile and distribute to gun dealers only a list of
CLEOS that the Secretary has determined are not cooperating. The
intent is that the Secretary will not be required to investigate
whether each CLEO is cooperating. Rather, the Secretary’s duty
will be limited to placing CLEOS on the list when it comes to
BATF's attention that a CLEC is not cooperating. (The draft does
not provide that the Secretary shall determine which CLEOS are
cooperating, but that the Secretary shall maintain a list of CLEOS
determined not to be cooperating.) When particular CLEOS are not
conducting background checks, it will typically come to the
attention of BATF's local offices, especially since many of the
CLEOS who do not wish to cooperate are likely attempting to make a
political statement.

With respect to the second issue, the Schumer bill would
allow a gun dealer to contact any of three CLEOS -- the CLEO of the
purchaser’s place of residence, of the dealer’s place of business,
and the CLEO of the state itself -- who is cooperating. It would
be left to the dealer which of these to choose. 1In contrast, the
OPD bill would make the CLEO of the purchaser’s place of residence
the preferred CLEO: the dealer would be required to contact that
CLEO if the CLEQO is not on the non-cooperating list. In the event
that the CLEO is on the list, the bill would require the second-
choice CLEO to be the CLEO of the dealer’'s place of business, if
that CLEO is not on the list. As a back-up, the bill would allow
the dealer to contact any CLEO in the state who is not on the list.
The advantage of requiring the dealer to use the CLEO of the
purchaser’s place of residence when possible is that this CLEO has
the best chance of finding relevant information concerning the
purchaser. When the CLEOs of the purchaser’s place of residence
and the dealer’'s place of business are not cooperating CLEQOs, the
OPD bill makes it more likely than the Schumer bill that there will
Stlll be a cooperating CLEO because it opens the field to any CLEO
in the state. Disadvantages of this option are that it would

2
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increase the possibility of a gun dealer’s manipulating the system
by selecting specific CLEOS and would make it possible for a sale
to be approved based on a background check conducted by a CLEC from
a distant part of the state wholly unrelated to the seller or
purchaser. Another option would be to leave the back-up CLEO to be
specified by regulation.

A final difference between the two bills is that the OPD bill
makes entirely clear that if there is no cooperating CLEO, the
dealer may not transfer the handgun. (This is unlikely to occur
because the OPD bill, as explained above, allows any CLEQO in the
state to be the back-up CLEO.) The Schumer bill does not address
the issue as explicitly, but probably would be . interpreted to have
the same result. If that is the intent of the Schumer bill, it
could easily be changed to make the point clear {e.g., by adding
after (s)(1l)(A)(ii): “{iii) there is a designated chief law
enforcement officer;”).
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A BILL
Te ensure that background checks are conducted before the transfer
of a handgun by a firearms dealer.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE. |

This Act may be cited as the "Brady Law Revitalization Act".
SEC. 2. REFERRAL TO BE SENT T0 CHIEF LAW ENFORCEMENT OFFICERS WHO
ARE COOPERATING IN CONDUCTING BACKGROﬁND CHECKS.

Section 922 (s) of title 18, United States Code, is amended --

(1) in paragraph (1) (A) (i), by amending subclauses (IIT)
and (IV) to read as follows:

"(III) within i day after the transferee furnishes the
statement, provided notice of the contents of the statement to a
cooperating chief law enforcement officer; and

(Iv) within 1 day after the transferee furnishgs the
statement, transmitted a copy of the statement to a'cooperating
chief law enforcement officer;" and

(2) in paragraph (1) (A) {(ii) (II), by inserting "and" after
the semiceolon; and

(3) by inserting after paragraph (1) (A) (ii) (IT) the
following new clause:

"(iii) there is a cooperating chief law enforcement officer;";
and

(4) by striking paragraph (2); and

(5) by redesignating paragraphs (3) through (8) as
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paragraphs (2) through (7) respectively; and
(6) by adding the following new paragraph (8):

#(8) For purposes of this subsection, the term ‘cooperating
chief law enforcement officer' means --

{A) the chief law enforcement officer of the transferee's
rPlace of residence, if the chief law enforcement officer of the
transferee's place of residence is not listed in the most recent
list of non-cocperating chief law enforcement cofficers compiled
under paragraph (9); or

(B) the chief law enforcement officer of the licensee's place
of business, if the éhief law enforcement officer of the
transferee's place of residence is listed in the most recent list
of non-cooperating chief law enforcement officers compiled under
paragraph (9) and the chief law enforcement officer of the
licensee's place of business is not listed in the most recent list;
or

(C) any chief law enforcement officer in the State in which
‘the transferee's place of residence is located who is not listed in
the most recent 1list of non-cooperating chief law enforcement
officers compiled under paragraph (9), if the chief law enforcement
officers of the transferee's place -of residence and of the
licensee’'s place of business are on the most recent list. "

(7) by redesignating paragraph (9) as paragraph (10)..
(8) by adding after new paragraph (8), added by paragraph‘
(6) above, the following:
Y(9) (A) The Secretary shall maintain a list of the chief law

enforcement officers of law enforcement agencies that the Secretary
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determines do not maintain the practice of conducting background
checks described in subparagraph (B).

(B) For purposes of this subsection, a law enforcement agency
maintains a practice of conducting background checks if it
maintains a practice, upon receipt of a notice provided pursuant to
paragraph (1) (A) (i) (III) with respect to a transfer of a handgun,
of making a reasonable effort to ascertain within 5_business days
whether receipt or possession of the handgun would be in violation
of Federal, State, or local law, including research in whatever
State and local recordkeeping systems are available and in a

_national system designated by the Attorney General.

{C) The Secretary shall provide to each licensed dealer, on

an annual basis, a copy ©of the list described in subparagraph

(a).".
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Original siuhamre of Member

- 105TH CONGRESS .
18T SESSION H. R.

IN THE HOUSE OF REPRESENTATIVES

Mr. SCHUMER inwoduced the following bill; which was referred to the
Committee on

~ ABILL
To ensure that background checks are conducted before the
transfer of a handgun by a firearms dealer.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

l

2

3 SECTION 1. SHORT TITLE.

4 This Act may be c;ited ﬁs the “Brady Law Restora-
5

tion Act”.
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SEC. 2. BACKEGROUND CHECK REQUESTS REQUIRED TO BE
SENT TO CHIEF LAW ENFORCEMENT OFFI-
CERS WHOSE POLICE DEPARTMENTS ARFE CO-
OPERATING IN CONDUCTING THE CHECKS.

Section 922(s) of title 18, United States Code, is
amended—

(1) in each of subclauses (III) and (IV) of pars-
graph (1)(A)i), by striking “the chief law enforee-
ment officer of the place of residence of the trans-
feree” and inserting “a designated chief law enforce-
ment officer with respect to the transfer’’;

(2) by striking parsgraph (2) and inserting the
following:

“(2)(A) Upon request of a chief law enforcement offs-
cer of a cooperating law enforcement agency, the Sec-
retary shall certify the chief law enforcement officer as
the heﬁd of a cooperating law enforcement agency.

“(B) For purpeses of subparagraph (A) of this para-
graph, a law enforcement agency is a cooperating law en-
forcem:ent agency if the ageney'mainfa.ins a practice, upon
receipt of a notice provided pursuant to paragraph
(1(A)E)OD) with respect to the transfer of a handgun,
of making a reasonable effort to ascertain within 5 busi-
ness days whether receipt or possession of the handgun
by the transferee would be in violation of Federal, State,

or Joeal law, including research in whatever State and local

[doo3s005
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record keeping systems are available and in a national sys-
tem designated by the Attorney Qeneral.

“(C)(i) Not later than 50 days after the date of the
enactment of this paragraph and periodically thereafter,
the Secretary shall provide to each licensed dealer a list
of the chief law enforcement officers certified under sub-
paragraph (4). |

“(ii) From time to tirme, the Secretary may provide
to each licensed dealer, or to each licensed dealer within
a State, a list of chief law enforcement officers previously
certified under subparagraph (A) who the Secretary deter-
mines are no longer the head of a cooperating law enforce-
ment agency.”’; and

(3) in paragraph (8)—
(A) by_ inserting ‘‘(A)” after *““(8)”; and
.(B) by sdding at the end the following:

“(B) For purposes of this subsection, the term ‘des-’

ignated chief Jaw enforcement officer’ means, with respect
to a handgun transfer, any of the following who is a listed
chief law enforéement officer:
“(i} The chief law enforecement officer of the
place of residence of the transferee.
“(31) The chief law enforcement officer of the
place of business of the trapsferor at which the

handgun transfer is to be made.

&oo4/008



rh

06/25/97 18:39 /202 514 9441

Lot ad v W RuE

@o11/011,

F:\MS\SCHUME\SCHUME.026 H.L.C.

WO oo =)0 h W A W RN e

e T e S o R ~ T |
A B WL N = O

PUTEY - - A4 E-T0 b LA )

4
© ““iii) The chief law enforcement officer of the
State in which the place of business described in
clause (ii) is located.

“(C) For purposes of this subsection, the term ‘listed

chief law enforcement officer’ means, with respect to a

handgun transferor, 2 chief law enforcement officer who—

‘(i) has been identified, in the list of chief law
enforcement officers most recently distributed to the
transferor under paragraph (2)(C)(i), as the head of
a cooperating Jaw enforcement agency; and

“(ii) has not been identified, in a Bst of chief
law enforcement officers subsequently distributed to
the transferor under paragraph (2)(C)(ii), as the
head of a law enforcement agency that has ceased

to be a cooperating law enforcement agency.’.
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MEMORANDUM
| VYo, Leur FAlT i (oM
TO: Elena Kagan
FROM: Nick Gess é]e&r*

SUBJECT: Brady Act / Halbrook Letter

Blena -- Attached is my draft response to the Halbrook / NRA
letter on the Brady Act. I've given it to Beth Nolan & Eldie
Acheson. Basically, I want to stay away from being drawn into a
battle of each of the 19 states’ laws. Rather, I want to c¢ast
Brady as a law enforcement investigative method, one which is no
different that a wide variety of other law enforcement activities
which aren’t graven in any statutes.

Enclosures
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Stephen P. Halbrook, Esquire
10560 Main Street, Suite 404
Fairfax, Virginia 22030

Deér Mr. Halbkrook:

Thank you for your recent letter to the President and the
Attorney General concerning law enforcement efforts in support of
enforcement of the Brady Handgun Control Act. Your letter
suggests a rather novel view of the law, one which bodes i1l for
law enforcement’s ability to protect the American public.

In our criminal justice system, Federal, state and local
laws generally authorize law enforcement agencies to enforce the
law. With the exception of certain particularly intrusive
methods of investigaticn, Federal and state laws do not generally
authorize specific invegtigative methods. Your analysis seems to
suggest that unless there is a state law expressly authorxizing
law enforcement to conduct interviews or surveillance in support
of an investigation, that law enforcement cannot conduct
interviews or surveillance in that state. This is, of course,
not the case and, if it were, would deal a body blow to the
public’s safety.

The Brady Handgun Control Act is one of a panoply of
authorities which exist in our society to prevent crimes from
ocurring in the first place. Just as law enforcement heavily
patrols highways and streets with significant incidents of drunk
driving fatalities in an effort to prevent further such crimes
from ocurring, the Brady Handgun Control Act is designed to
permit law enforcement to assure that an individual may lawfully
possess a handgun before the handgun transfer takes place.

Just as there are no statutes which specifically authorize
enhanced drunk driving patrols, yet law enforcement may., within
the limits of the law, conduct such patrols, we find it
inconceiveable that for law enforcement to conduct pre-sale
background checks, that it must have a specific authorization to
do so. Of course, those provisions of the Act which create a
five-day delay to permit the check to take place, remain in full
force and effect.

Ultimately, we view our request to law enforcement to
continue doing what it has done as exactly the sort of good
cocoperative law enforcement which the public needs to be safe and
secure. We do not intend to change our advice because to do so
would be legally incorrect and would put the citizens. whom we
serve at significant risk.

END
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STEPHEN P. HALBROOK, PH.D.
ATTORNEY AT Law
SUITE a0a
10560 MAIN STREET
FAIRFAX, VIRGINIA 22030 JUL 8 )

—

TELEFPRONE (703) 352-7276 i
FAX (703) 359-0938

June 30, 1997

President Bill Clinton
The White House
Washington, D.C. 20500

Attorney General Janet Reno
U.S. Department of Justice
10th & Constitution Ave., N.W.
Washington, D.C. 20530

Re: "Voluntary" Backgroﬁnd Checks Under Brady Act
Dear President Clinton and Attorney General Reno:

I am writing as counsel for Sheriff Jay Printz. As you know,
on June 27, 1997, the Supreme Court in Printz v. United States
declared the Brady Act's required background checks by chief law
enforcement officers (CLEOs) unconstitutional. President Clinton
responded in the news media that he would urge all law enforcement
departments in the States where the Brady Act applied to do the
background checks voluntarily.

I would respectfully draw your attention to the fact that,
under the laws of most if not all of these States, CLEQ involvement
in firearms transactions is contrary to law or not authorized by
law. As stated in pPripntz, Slip Opinion at 36 n. 18:

Both CLECs before us here assert that they are prohibited from
taking on these federal responsibilities under state law.
That assertion is clearly correct with regard to Montana law,
which expressly enjoins any "county . . . or other local
government unit” from “prohibit{ing] . . . or regulat[ing] the
purchase, sale or other transfer (including delay in purchase,
sale, or other transfer), ownership, [or] possession . . . of
.any . . . handgun,” Mont. Code §45-8-351(1) (1995).

The Court added that "it is arguably correct with regard to
Arizona law as well," citing Ariz. Rev. Stat. §13-3108(B) (1989).
Similar preemption laws exist in most of the other States where the
Brady Act applied. (See attached addendum.)

In addition to the preemption statutes, the general laws of

@004
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the states governing the duties of law enforcement do not encompass
veoluntary execution of federal law, and law enforcement departments
are not authorized to expend funds on volunteer activities not
sanctioned by State law. See, e.g., Mont. Code §7-32-2121 (duties
of sheriff under State law), §§7-4-2110, 7-4-2203 (board of county
commissioners supervise officials charged with the disbursement of
public revenues and prosecute delinquencies). All of the other
States also define law enforcement duties and prohibit use of funds
for purposes unauthorized by State law.

: The above limitations apply as much to departments of State
police and Attorneys General as to local sheriffs and police
chiefs. State officials are not auythorized to expend funds for
activities not santioned by State law any more than are leocal
officials. '

Certainly the Supreme Court’s decision does not create a
problem so urgent as would Jjustify encouraging local law
enforcement officials to violate the laws of their own States. In
1994, federal district courts in Montana, Mississippi, Arizona,
vermont, and Louisiana declared the Brady Act unconstitutional.
The Brady Act has been inoperative in Texas, Mississippi, and
Louisiana since March 1996, when it was declared unconstitutional
in Koog v. United States, 79 F.3d 452 (5th Cir. 1996). Yet no one
has suggested since then that a crisis was forthcoming in those
States such as warranted acting outside of and in conflict with
State law,

The above points to the necessity of putting on line the
permanent provision of the Brady Act, the federal instant check.
This task should be accomplished with all deliberate speed.
Meanwhile, in urging CLEOs to execute the Brady law voluntarily, we
urge you to inform them that you do not warrant that they may
lawfully do so under the laws of their respective States, and that
you warn them that expenditure of funds for unauthorized execution
of federal law may be contrary to State law.

. Sincerely,

#@fﬁ?\ T Xedbrt.
Stephen P. Halbroock

cc: Honorable Walter Dellinger
Acting Solicitor General
Department of Justice
10th St. and Constitution Ave., N.W.
Washington, D.C. 20530



New Mexico
North Dakota
Oklahoma
Pennsylvénia
Rhode Island
South Carolina

South Dakota

Texas
Vermont -
West Virginia

Wyoming

. Const. of N.M. Art. II, § 6

N.D. Cent. Code § €2.1-01-03
Okla, stat., tit. 21, § 1289.24
18 Pa. Cons. Stat. § 6120

R.I. Gen. Laws § 11-47-58

S.C. Code Ann. § 23-31-510
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ADDENDUM
State Statute
Alabama Ala. Code § 11-~45-1.1
Arizona Ariz. Rev. Stat. Ann. § 13-3108(B)
Arkansas Ark. Code Ann. § 14-54-1410
Kentucky Ky. Rev. Stat. Ann. § 65.870
Maine Me. Rev. Stat. Ann., tit. 25, Chap. 252-A, §
2011 .
Mississippi Miss. Code Ann. § 45-9-51
Mcntana Mont. Code Ann. § 45-8-351(1)
- Nevada Nev. Rev. Stat., Chaps. 244, 268, 269

S.D. Codified Laws Ann. § 7-18A-36; § 8-5-13;

§ 9-19-20
Locai Gov’t Code § 215.001
Vt. Stat. Ann. tit. ___, § 2295
W.Va. Code § 8-12-5a

Wyo. Stat. § 6-8-401
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STEPHEN P. HALBROOK, PH.D.
ATTORNEY AT LAW
SUITE 404
10560 MAIN STREET
FAIRFAX, VIRGINIA 22030 JUi 8

TELEPHONE (703) 352-7276 i
FAX (703) 359-0938

June 30, 1997

President Bill Clinton
The White House
Washington, D.C. 20500

Attorney General Janet Reno
U.S. Department of Justice
10th & Constitution Ave., N.W,
Washington, D.C. 20530

Re: "Voluntary" Background Checks Undef Brady Act
Dear President Clinton and Attorney General Reno:

I am writing as counsel for Sheriff Jay Printz. As you know,
on June 27, 1997, the Supreme Court in Printz v. United States
declared the Brady Act’s required background checks by chiéf law
enforcement officers (CLEOs) unconstitutional. President Clinton
responded in the news media that he would urge all law enforcement
departments in the States where the Brady Act applied to do the
background checks voluntarily.

- I would respectfully draw your attention to the fact that,
under the laws of most if not all:-of these States, CLEO involvement
in firearms transactions is contrary to law or not authorized by
law. As stated in Printz, Slip Opinion at 36 n. 18:

Both CLEOCs before us here assert that they are prohibited from
taking on these federal responsibilities under state law.
That assertion is clearly correct with regard to Montana law,
which expressly enjoins any “county . . . or other local
government unit” from “prohibit[ing] . . . or regulat[ing] the
purchase, sale or other transfer (including delay in purchase,
sale, or other transfer), ownership, [or] possession . . . of
any . . . handgun,” Mont. Code §45-8-351(1) (1995).

The Court added that "it is arguably correct with regard to
Arizona law as well," citing Ariz. Rev. Stat. §13-3108(B) (1989).
Similar preemption laws exist in most of the other States where the
Brady Act applied. (See attached addendum.)

In addition to the preemption statutés, the general laws of



the states governing the duties of law enforcement do not encompass
voluntary execution of federal law, and law enforcement departments
are not authorized to expend funds on volunteer activities not
sanctioned by State law. See, e.g., Mont. Code §7-32-2121 (duties
of sheriff under State law), §§7-4-2110, 7-4-2203 (board of county
commissioners supervise officials charged with the disbursement of
public revenues and prosecute delinquencies). All of the other
States also define law enforcement duties and prohibit use of funds
for purposes unauthorized by State law.

The above limitations apply as much to departments of State
police and Attorneys General as to local sheriffs and police
chiefs. State officials are not authorized to expend funds for
activities not santioned by State law any more than are local
officials.

Certainly the Supreme Court’s decision does not create a
problem so urgent as would justify encouraging local law
enforcement officials to violate the laws of their own States. In
1994, federal district courts in Montana, Mississippi, Arizona,
Vermont, and Louisiana declared the Brady Act unconstitutional.
The Brady Act has been inoperative in Texas, Mississippi, and
Louisiana since March 1996, when it was declared unconstituticnal
in Koog v. United States, 79 F.3d 452 (5th Cir. 1996). Yet no one
has suggested since then that a crisis was forthcoming in those
States such as warranted acting outside of and in conflict with
State law. ‘

The above points to the necessity of putting on line the
permanent provision of the Brady Act, the federal instant check.
This task should be accomplished with all deliberate speed.
Meanwhile, in urging CLEOs to execute the Brady law voluntarily, we
urge you to inform them that you do not warrant that they may
lawfully do so under the laws of their respective States, and that
you warn them that expenditure of funds for unauthorized execution
of federal law may be contrary to State law.

Sincerely,

QM{)/ N O) I%@Jﬂm{‘.

Stephen P. Halbrook

cc: Honorable Walter Dellinger
Acting Solicitor General
Department of Justice
10th St. and Constitution Ave., N.W,
washington, D.C. 20530



ADDENDUM

State - Statute

Alabama Ala., Code § 11-45-1.1

Arizona Ariz. Rev. Stat. Ann. § 13-3108(B)

Arkansas Ark. Code Ann. § 14-54-1410

Kentucky Ky. Rev. Stat. Annh. § 65.870

Maine Me. Rev. Stat. Ann., tit. 25, Chap. 252-A,
2011

Mississippi Miss. Code Ann. § 45-9-51.

Montana Mont. Code Ann. § 45-8-351(1)

Nevada Nev. Rev. Stat., Chaps. 244, 268, 269

New Mexico
North Dakota
Oklahoma
Pennsylvania
Rhode Island
South Carolina

South Dakota

Texas
Vermont
West Virginia

Wyoming

Const. of N.M. Art. II, § 6
N.D. Cent. Code § 62.1-01-03
Okla. Stat., tit. 21, § 1289.24
18 Pa. Cons. Stat. § 6120

R.I. Gen. Laws § 11-47-58

S.C. Code Ann. § 23-31-510

S.D. Codified Laws Ann. § 7-18A-36; § 8-5-13;

§ 9-19-20

Local Gov’t Code § 215.001

Vt. Stat. Ann. tit. __ , § 2295
W.Va. Code § 8~-12-5a

Wyo. Stat. § 6-8-401
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Original sldﬁature of Member

» 105TH CONGRESS
15T SESSION H . R .

IN THE HOUSE OF REPRESENTATIVES

Mr. SCHUMER introduced the following bill; which was referred to the
' Committee on ' .

A BILL

To ensure that background checks are conducted before the
transfer of a handgun by a firearms dealer.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

1

2

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Brady Law Restora-
5

tion Aet”.

Jurie 2, 1997 (12:27 p.m.)
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2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
2
23
2%
25
26

2
SEC. 2. BACKGROUND CHECK REQUESTS REQUIRED TO BE

SENT TO CHIEF LAW ENFORCEMENT OFFI-
CERS WHOSE POLICE DEPARTMENTS ARE CO-
OPERATING IN CONDUCTING THE CHECKS,

Section 922(s) of title 18, United States Code, is
amended—

(1) in each of _subclauses‘ (III) and (IV) of para-
graph (1)(A)(i), by striking “the chief law enforee-
ment officer of the place of residence of the trans-
feree” and inserting “‘a designated chief —l-av} enfdrce-
ment officer with respect to' the transfer’”;

(2) by striking paragraph (2) and inserting the
following:

“(2)(A) Upon request of a chief law enforcement offi-
cer of a cooperating law enforcement agency, the Sec-
retary shall certify the chief law enforcement officer as
the head of a cooperating law enforcement agency.

.:“(B) For purposes of subparagraph (A) of this para-

graph, a law enforcement agency is a cooperating law en-

‘forcement agency if the agency maintains a practice, upon

receipt of a notice provided pursuant to paragraph
(1)(A)G)(III) with respect to the transfer of a handgun,
of making a reasonable effort to ascertain within 5 busi-
ness days whether receipt or possession of the handgun
by the transferee would be in ﬁolation of Fedéral, State,

or local law, including research in whatever State and local

Juna 2, 1997 (12:27 p.m.)
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3
recorii keeping systems are avai.l;ble and in a national sys-
tem desigﬁated by the Attorney éenerﬂ.

;‘(C)(i) Not later than 90 flays after the d,a.té of the
enactment of this paragraph ‘and periodically thereafter,
the Secretary shall provide to each licensed dealer a list
of the chief law enforcement officers certified undér sub-
paraéraph (A). |

'l“(ii) From time to time, t}1e Secretary may provide
to each licensed dealer, or to e;,ch licensed dealer within
a Stﬁte, a list of chief law enfo;cement officers previously
certified under subparagraph (A) who the Secretary deter-
mines are no longer the head of a cooperating law enforce-
ment agency.”; and

\ (3) in paragraph (8)—
(&) by inserting “(A)” after “(8)"; and
(B) by adding at;:the end the following:

_“(B) For purposes of this?subsection, the term ‘des-
ignated chief law enforcement officer’ means, with respect
t 2 handgun transfer, any of the following who is a listed
chief law enforcement officer:

c “(1) The chief law enforcement officer of the
: place of residence of the transferee.

“(ii) The chief law ‘enforcement officer of the

place of business of the transferor at which the

i handgim transfer is to be made.

Juna 2, 1997 (12:27 pm.)
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1 “(iii) The chief law enforcement officer of the
State in which the. place of business deseribed in
clause (i) is located. _ |
;‘(C) For pwrposes of this subsectioﬁ, the term ‘listed

chief law enforcement officer’ means, with respect to a

“(i) has been identified, in the list of chief law

2

3

4

5

6 handgun transferor, a chief law enforcement officer who—
7

8 enforcement officers most recently distributed to the
9

‘transferor under paragraph (2)(C)(i), as the head of

10 ‘a cooperating law enforcement agency; and

11 ' “(ii) has not been identified, in a list of chief
12 law enforcement officers subsequently. distributed to
13 the transferor under paragraph (2)(C)(ii), as the
14 head of a law enfbrcement agency that has ceased
15 to be a cooperating law enforcemént ag'endy.”.

June 2, 1997 (Y2:27 p.m.}



