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u.s. Sentencing Commission Report on Crack Cocaine 
April 29, 1997 

Questions and Answers 

Q.What did the Sentencing Commission recommend today? 

A. The United States Sentencing Commission issued a report today to Congress 
. that included a recommendation to amend federal law to reduce the disparity 
between sentences for crack cocaine and powder cocaine. 

The Sentencing Commission recommends that the triggering amount for the 
5-year mandatory minimum for crack be changed from 5 grams to somewhere 
between 25 and 75 grams .and that the triggering amount for the 5-year mandatory 
minimum for powder cocaine be changed from 500 grams to somewhere between 
125 and 375 grams. In other words, they recommend a "pinch" - - reduce crack I\Q~ 
cocaine penalties a little and increase powder cocaine penalties a little to r~ 

. sentencing disparity. This is only a recommendation to amend federal law and 
Congress is not required to act on it. 

Q. Why did the Sentencing Commission recommend this? 
1 ....... .t.L\ \.; '- 0.1.. . 

. I 

A. I Part gf tl:Je R'!9ti'tatiol"l for the Sfntencing Commission"" ~ro"oseel 1.1 
recommendations relates to a concern! about thel racial impact arising from the 
current policy structure. -l~~~ 

I. .. i . If" I....,J r , z;; 

. . e Commission contends that the current 5-gram/5-year 
mandatory sentence for crack does not properly target serious drug dealers who 
deserve s ch a sentence; five grams is more indicative of a retail or street dealer 
and not a id-Ievel dealer. They also contend that the information and data suggest 
that some decrease in powder cocaine is warranted and note the ease with which 
powder is onverted to crack cocaine. Li "'. ~. r~ h. --n I. \LU\ C . 0( \~ \".u.~~ 

1-' ~ . l ~'- 1;.00\. Wl..' l 
') -.....~ ~I- ~..lEA....t. 'fvcV(Cubr ~r \4.\.iJ..-~ I 

Q. What is the Administration's position on these recommendations? t,....;.~£.,. 
\v. . , t, . 

A. The President commends the Sentencing Commission for moving forward on 
this issue from their last report. However, this is a very complex issue. He wants 
the Attorney General and Gener I McCaffrey to review comprehensively the 
Sentencing Commission's new eport -- which we have just seen -- and then report 

back to him in 45 days. .._, 1'. ~ye.. 
t'vo.Y- ~'\ ~ V% c;.vrw--kcL-

~... \..cv:. s t#-~" ""-\ \ \ vY .••• hw<:;. 
\""- c.o c.<:MIN.. S;;J.~ 1vO~':1.- ~.l 
ku -<1./."-<" ~'\ ~ ~ "'""" ~ 

v-"- ....... -"~ \"'\ \ ' .• \ _ \t.V\..\. 1.JI..'.1".1 
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Q. Isn't this the second time that the Commission has had to report on this 
issue? What is the prior history on this issue with the Commission? 

A. The 1994 Crime Bill directed the Sentencing Commission to issue a report 
arid recommendations on cocaine and federal sentencing policy. On May 1, 1995, 
by a 4-3 vote, the Sentencing Commission sent to Congress proposed changes to 
the sentencing guidelines inell:fEliR!f'"reducing crack cocaine penalties so that there 
would be no disparity between crack and powder cocaine sentences -- a 1-1 ratio. 
A II Z ffiemlgers agreed that tl:18 seAt8As8S sf:tsldlel Be 8E1ldalized b'lt differed ever 
a~djtionally r9G9FRA=l9Raea l'seAteAeiFig el.1 idlieeFfl8Rts" fer vieleRce ar:ld OtR9F R8rms 
eisproportionately as s ociat9d 'vitA erael( eeeelfle."" 

Sentencing Commission recommendations to Congress become law unless 
disapproved by an Act of Congress within 180 days. In this instance, the 
Administration sent to Congress legislation disapproving of the Sentencing 
Commission recommendation, which Congress passed and the President signed on 
October 30, 1.995. 

Q. What is current law? 
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Current federal sentencing structure pegs mandatory minimums to specific 
quantities of drugs distributed. The quantities differ for various drugs and in some 
cases for different forms of the same drug. For example, current law treats powder 
cocaine differently than crack cocaine by establishing a 100-1 quantity ratio 
between the two forms of cocaine. (1A .... tl.. ().I,.w.t .~ _ ') 

Thus, a person convicted of selling 500 grams of powder cocaine"s subject 
to the same 5-year mandatory minimum sentences as a person selling 5 grams of 
crack coca~~ while a person convicted of selling 5,000 grams of powder.7,is 
subject to (.e same 10-year mandatory minimum as a person selling 50 gr ms of . 

d rac . '" . ( ...J ' -Ii \ (I..O(A..~ Q.~t $' -'-) w""" .... ~~---J 

( 
11..:0..'-...... -- In addition, there is a mandatory minimum penalty for simple possession of . 

'; crack cocaine, the only such federal penalty for a first offense of simple possession 
/' of a controlled substance. 

The 1994 Crime Bill included an exception to the mandatory minimum drug 
penalties -- the "safety valve" -- for certain first-time, non-violent, low-level drug 
offenders. Thousands of defendants have benefitted from the safety valve~ 

exception. J l 
~ vS\- 01 rtl -yuJf" Ik (fL Q./-

~lA.~ ~ 'f Le.~ ~ ~ -, lA-~ CMJL ~'f~e.v-7 
(>.AM- () (M./ 
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Q. Isn't current drug law discriminatory against 

It is trblB tl:llt ~rt of the motivation for theSentenci Commission's 
proposed recommendations relates to a concern about the raci 
the current policy structure. 

In 1993, Whites accounted for 30.8 percent of all convicted 
offenders, Blacks 33.9 percent, and Hispanics 33.8 percent. ~"s-e~9tt1~~" I .Jlttf 
88.8 I'efeeRt af efeel( eeeeiRe effeliden;;., .ollile powder cocaine cases ,,' ~~~!&;~~"1~1 I • ;; 1((!W+4 • 
sizeable proportions of Whites (32%), Blacks (27.4%), and Hispanics (39.3%). ~ nu...., 

0\4. tw.k.uT) additi~, it sllsbllel lie Reteel thet methamphetamine offenders are 84.2 percent 
White) . 

Itis\.~t~~~~k~l~r~~'u~~~:tJe~t!{r those aHected by the 
penalties associated witl i craeJ(. TRia aeesA't meal! lilat Lile penalties ti=lsFAsel"Qs . 
arB rasiall y Iliolivaled. the penalties apply equally to similar defendants, regardless 
·of race. Many criminal st tutes, when enforced, yield a pool of defendants that 
are not entirely represent ive of the racial composition of society or even of those 
who break criminal laws. Moreover, Congress elid 110( aC1:'it~ discriminatory intent 
in setting different penal es for differ t forms of cocaine. eJ.. . 

vcc.t4- ~ i~ 1-1.0 evi J~c.t 1lu;d-
Q. Aren't crack and powder cocaine the same drug? 

A. No. Crack is more psychologically addictive than cocaine powder. In its last 
report to Congress on this issue, the Sentencing Commission concluded that: 
"[Tlhe higher addictive qualities associated with crack combined with its inherent 
ease of ·use can support a higher ratio for crack over powder," and that "crack 
dealers generally tend to have a stronger association with systemic violence and are 
more likely to possess weapons than powder cocaine dealers." f='(;'v TI...:. \ I'"U.~ . 

~v""tL... a......1. V ..... .l'\A <.ot~iWl....1~,J~t/) sL......J.J. "'1." ~ iJ e-J-it~. 
Q. What is the United States Sentencing Commission? Is it composed of 

Clinton appointees? 

A. The U.S. Sentencing Commission is an independent agency in the judicial 
branch of government. The Commission is responsible for developing and 
monitoring sentencing policies and practices for the federal courts. The 
Commission is also charged with promulgating sentencing guidelines that prescribe 
the appropriate form and severity of punishment for offenders convicted of federal 
crimes. These guidelines are then subject to Congressional review. 

The Commission's seven commissioners are appointed by the President and 



confirmed by the Senate. There are also two non-voting ex-officio members. At 
least three of the commissioners must be federal judges and no more than four can 
be members of the same politi~al party . 

. . 
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. 0..\ ~CIk.\ L 1'~"'~ h.,v cva.J.-.. ~ . : r: 1> tNoJ J-tA.. coco..:. W1 d .. c..JJ I.(g r kecb 
Q. What penalty structure does the Admin' tration support? Does the President e'iu . ) 

agree with the ranges proposed in the ommission's report? 

A. The President has stated before that there is too great a disparity in the 
current sentencing structure. He has also stated that the penalty for trafficking in 
(powder) cocaine should be raised. TAe CeR'lR'lissieA's reeemmendatioii to equalize 
the penalties fer 8Fael( BRei pO'ygeF cocaine by graR=8atisally lovveriR9 the penalties 
for trafficking srask were tRB ) .... rsR§ appreasR tR8R, "BREI BFa tRB 'NroEl9 approach 
today: . . r; 

The President would like to work with Congress to adEr s this issue in a 
deliberate manner. In the meantime, the President has aske Attorney General 
Reno and Director McCaffrey to undertake a serious review the penalty structure 
proposed by the Commission and report back to him with their recommendations in 
45 days. 

Q. If the President believes that the current sentencing structure is unfair, does 
he support lowering the penalties for crack cocaine? Does he only support 
raising penalties for trafficking in powder cocaine? ,~ .. ri .' '~ 

1" .... \~1vQ.;.l~, '~or~"" l~ L(f\(.(.\M.\~tOI'A"'ol....I.;t_ 
A. This is an extremely complex issue))5~:nPIY raising the penalties for powder .lni "l'lw1....." 
cocaine violations will dramatically~pae"'-!.he costs to the federal government of ~ n..v1l 
i~ased incarceration" 'l .... c __ O"'\ot..... \ V\.o...l...l.i \-; c-, ~+;e,b 

C::::")For example, increasing powder penalties to a 5-year mandatory minimum fbr . 
100 grams from the current 500 grams (as1llaCsenaiors Hatch and Abraham and 
others propose) could cost the government about $500 million in the first five years 
in extra prison expenditures. This figure could increase to $4.7 billion over 20 
years and $9.5 billion over 30 years. So, obviously, we will need to be mindful of 

.. the cost implications as we deliberate over what is the most appropriate sentencin~· 
stru ctu re. ~ \MD.~ ... h,... '1 \lvl.i "'- i \M. '" tAol "'""" Il <""'-" L;,"""1"Ul... 

\"'V~v14~$'<MAI(-tA. ... "'-\~h~ .... ,- ~~ I"'"\"'h> ~'1 C"""""¥.f~ '\~~Ivi "'-{ 
"\ c.. v"t\...- . ...... ~ "\ VCIMU tI) CAooo..J....: vJ/,..:.. t.k \, "T1.....R...a. \<.tD""; 

Q. en't high crack penalties imp ant for prosecuting d ngerous and violent MAo!-lt 
gang embers? Doesn't the Sent cing Commissio ew recommendations c.'-OI.tL... 

~ t" o..t.k... make it e ier for dangerous criminal 0 go unpunished or under punished? ~ 

~ 
~'-"""t. """\tAL ....,J ~f4IA~ t" .....u. 'tk.o- . 

A. The report's recom dations I . tools iA plaee te feebls \~ J 
violent and dangerous drug· .. offenders.;rne Commission's report does :z (:x not undermine the ability to seek· substantial pen a ties or crac case ,..ealleE! /'" o-..a.!j ....... , 

\\)~. "penalty enhancements" when there is organized drug dealing, if weapons are 
tj\ oJY~\~ used, where minors used in drug trafficking, or the drugs are sold near schools. 

t!, " ~~ . '"ikt ~'" "f sl"'th..V(.. L 

~
~ ~ . H~ ~\..;..tvLt ~1e' J.lb vuu..\T k.t=T \M.;J.-~ LAq -
~\.. ~ '\ ~0./1.. \ .lv4 \-v cd·t t.t~ I ~ ~ ~ tt..j ~ ~e-Y~/) 

~ V'<...,\ VIA .... a./) CiA-t \A..o'T W (.l..o kJ i"", ~ '-"f 01 ~ l~ -k",,-l J"'-<.} 
1. d--e.~d~. ~.\.. ~ Cu.vv~ 1~h, "'"'-1 l~ ~c.r#.v~s 

~ .~';o.tC-- su.ck "Yt1A""Y- o.-v-\--t 1"" KULlr-k_, A-'t- '\l.uL 1'~tL '-I 'YV1)ytt~ . ~ 
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Record Type: Record 

To: Elena Kagan, Dennis Burke 

cc: 
Subject: CRACK, COCAINE SENTENCES SHOULD BE BALANCED, PANEL ... 

Date: 04/29/97 Time: 16:29 
CCrack, cocaine sentences should be balanced, panel recommends 

WASHINGTON (AP) A sentencing panel recommended keeping harsher 
federal penalties for selling crack cocaine but said the wide. 
disparity in current sentencing laws should be reduced. 

, 'Although research and public policy may support somewhat 
higher penalties for crack than for powder cocaine, a 100-to-1 
quantity ratio cannot be justified," the U.S. Sentencing 
Commission said in a report to Congress Tuesday. 

Federal law requires a five-year minimum sentence for people 
caught selling 5 or more grams of crack. However, someone convicted 
of trafficking powder cocaine would get the same sentence only if 
500 grams or more were involved. 

Noting that blacks make up almost 90 percent of those convicted 
in federal court of distributing crack, the commission said, ' 'The 
current penalty structure results in a perception of unfairness and 
inconsistency.' , 

In 1995, President Clinton and Congress rejected the sentencing 
commission's recommendation to equalize penalties for trafficking 
in crack and powder cocaine. 

But Clinton said Tuesday his administration will give the new 
recommendation' 'very serious consideration." 

, 'The sentencing laws must continue to reflect that crack 
cocaine is a more harmful form of cocaine," the president said in 
a statement issued by the White House. ' 'However, some adjustment 
to the cocaine penalty structure is warranted as a matter of sound 
criminal justice policy." 

Clinton said federal prosecutors should target mid- and 
high-level drug traffickers instead of low-level dealers, He said 
he has asked Attorney General Janet Reno and drug policy adviser 
Barry McCaffrey to review the proposal and report to him within 60 
days. 

The sentencing commission recommended that for crack cocaine, 
Congress raise the 5-gram trigger for a five-year mandatory 

. sentence to somewhere between 25 and 75 grams. For powder cocaine, 
the 500-gram threshold for the same sentence should be lowered to a 
level between 125 and 375 grams, the panel said. 

Penalties for selling other amounts of crack and powder .should 
be similarly adjusted, the panel said. 

And, it recommended reducing the penalty for simple possession 
of crack to the level now in effect for powder cocaine. Currently, 



a five-year sentence is required for possession of 5 or more grams 
of crack, while possession of powder in any amount is punishable by 
no more than one year in prison . 

• . All of these drugs cause great harm to individuals and to 
society at large," the commission said, but it added that violent 
street crime and addiction are more often associated with crack 
distribution. 

Raising the amount of crack required for a five-year minimum 
sentence will focus federal prosecutions more on mid- and 
high-level sellers, the panel said. Sentences still can be 
increased for dealers who use guns or are involved in violence, it 
added. 

The commission said federal prosecutions should target •. serious 
dealers" while leaving other prosecutions to the states. The vast 
majority of drug prosecutions now occur in state courts. 

Commission Chairman Richard P. Conaboy said in an interview, 
., We want to target those defendants that are the most culpable and 
the most violent-with the longest sentences. We think this will do 
that. " 

The proposal was criticized by a group called Families Against 
- Mandatory Minimums, whose president, Julie Stewart, said the 
disparity between crack and powder cocaine sentences should be 
eliminated as the commission recommended in 1 995. 
APNP-04-29-97 1642EDT 
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u.s. Sentencing Commission Report on Crack Cocaine 
April 29, 1997 

Questions and Answers 

Q. What did the Sentencing Commission recommend today? 

A. The United States Sentencing Commission issued a report today to Congress that 
included a recommendation to amend federal law to reduce the disparity between sentences for 
crack cocaine and powder cocaine. 

The Sentencing Commission recommends that the triggering amount for the 5-year 
mandatory minimum for crack be changed from 5 grams to somewhere between 25 and 75 grams 
and that the triggering amount for the 5-year mandatory minimum for powder cocaine be 
changed from 500 grams to somewhere between 125 and 375 grams. In other words, they 
recommend a "pinch" - - reduce crack cocaine penalties a little and increase powder cocaine 
penalties a little to narrow the sentencing disparity. This is only a recommendation to amend 
federal law and Congress is not required to act on it. 

Q. Why did the Sentencing Commission recommend this? 

A. The Commission believes this change is necessary to ensure that federal prosecutors 
target mid-and high-level traffickers. The Commission contends that the current 5-gram/5-year 
mandatory sentence for crack does not properly target serious drug dealers who deserve such a 
sentence; five grams is more indicative of a retail or. street dealer and not a mid-level dealer. 
They also contend that the information and data suggest that some decrease in powder cocaine is 
warranted and note the ease with which powder is converted to crack cocaine. 

In addition, the Sentencing Commission is concerned about the raciai impact arising from 
the current policy structure. 

Q. What is the Administration's position on these recommendations? 

A. The President commends the Sentencing Commission for moving forward on this issue 
from their last report. He has stated that some change in cocaine sentencing is warranted. Such a 
change would ensure that federal resources properly target mid-and high-level drug traffickers. 
However, this is a very complex issue. He wants the Attorney General and General McCaffrey 
to review comprehensively the Sentencing Commission's new report -- which we have just seen -
- and then report back to him in 60 days. 

1 



Q. Isn't this the second time that the Commission has had to report on this issue? 
What is the prior history on this issue with the Commission? 

A. The 1994 Crime Bill directed the Sentencing Commission to issue a report and 
recommendations on cocaine and federal sentencing policy. On May I, 1995, by a 4-3 vote, the 
Sentencing Commission sent to Congress proposed changes to the sentencing guidelines 
reducing crack cocaine penalties so that there would be no disparity between crack and powder 
cocaine sentences -- a I - I ratio. 

Sentencing Commission recommendations to Congress become law unless disapproved 
by an Act of Congress within 180 days. In this instance, the Administration sent to Congress 
legislation disapproving of the Sentencing Commission recommendation, which Congress passed 
and the President signed on October 30,1995. 

Q.What is current law? 

Current federal sentencing structure pegs mandatory minimums to specific quantities of 
drugs distributed. The quantities differ for various drugs and in some cases for different forms of 
the same drug. For example, current law treats powder cocaine differently than crack cocaine by 
establishing a 100-I quantity ratio between the two forms of cocaine. 

Thus, a person convicted of selling 500 grams of powder cocaine, worth between $32,500 
and $50,000, is subject to the same 5-year mandatory minimum sentences as a person selling 5 
grams of crack cocaine, worth about $225 and $750. A person convicted of selling 5,000 grams 
of powder worth between $325,000 and $500,000, is subject to the same 10-year mandatory 
minimum as a person selling 50 grams of crack, worth between $2,250 and $7,500. 

In addition, there is a mandatory minimum penalty for simple possession of crack 
cocaine, the only such federal penalty for a first offense of simple possession of a controlled 
substance. 

The 1994 Crime Bill included an exception to the mandatory minimum drug penalties -
the "safety valve" -- for certain first-time, non-violent, low-level drug offenders. Thousands of 
defendants have benefitted from the safety valve exception. 

Q. Isn't current drug law discriminatory against blacks? 

Part of the motivation for the Sentencing Commission's proposed recommendations 
relates to a concern about the racial impact arising from the current policy structure. 

2 



In 1993, Whites accounted for 30.8 percent of all convicted federal drug offenders, 
Blacks 33.9 percent, and Hispanics 33.8 percent. Powder cocaine cases generally reflect this 
breakdown: sizeable proportions of Whites (32%), Blacks (27.4%), and Hispanics (39.3%). But 
a full 88.8 percent of crack cocaine offenders are black. (In contrast, methamphetamine 
offenders are 84.2 percent White.) 

It should be noted, however, that crack penalties apply equally to similar defendants, 
regardless of race. Many criminal statutes, when enforced, yield a pool of defendants that are 
not entirely representative of the racial composition of society or even of those who break 
criminal laws. Moreover, there is no evidence that Congress acted with discriminatory intent in 
setting different penalties for different forms of cocaine. 

Q. Aren't crack and powder cocaine the same drug? 

A. No. There are many dangers associated to a greater degree with crack than with 
powder. For instance, crack is more often associated with systemic crime, such as violent 
street crime involving gangs, guns, and death. Because crack is easy to manufacture and use, 
and is relatively inexpensive compared to powder cocaine, it is more available on the street 
and accessible to the most vulnerable in our society. Moreover, because crack is smoked 
instead of snorted like powder, crack users are more vulnerable to addiction. For these 
reasons, crack and powder cocaine penalties should not be identical. 

Q. What is the United States Sentencing Commission? Is it composed of Clinton 
appointees? 

A. The U.S. Sentencing Commission is an independent agency in the judicial branch of 
government. The Commission is responsible for developing and monitoring sentencing policies 
and practices for the federal courts. The Commission is also charged with promulgating 
sentencing guidelines that prescribe the appropriate form and severity of punishment for 
offenders convicted of federal crimes. These guidelines are then subject to Congressional 
review. 

The Commission's seven commissioners are appointed by the President and confirmed by 
the Senate. There are also two non-voting ex-officio members. At least three of the 
commissioners must be federal judges and no more than four can be members of the same 
political party. 

3 



Q. What penalty structure does the Administration support? Does the President agree 
with the ranges proposed in the Commission's report? 

A. The President has stated before that there is too great a disparity in the current sentencing 
structure. He has also stated that the penalty for trafficking in (powder) cocaine should be raised. 

The President would like to work with Congress to address this issue in a deliberate 
manner. In the meantime, the President has asked Attorney General Reno and Director 
McCaffrey to undertake a serious review of the penalty structure proposed by the Commission 
and report back to him with their recommendations in 45 days. 

Q. If the President believes that the current sentencing structure is unfair, does he 
support lowering the penalties for crack cocaine? Does he only support raising 
penalties for trafficking in powder cocaine? 

A. This is an extremely complex issue, but the President is open to the Commission's 
recommendation to "pinch" the two penalties. He believes that the sentencing struc!W"e must 
target mid- and high-level drug traffickers, where the federal government's resources should be 
focused. Changes to our penalty system should be examined if it currently encourages smaller 
prosecutions at the expense of prosecuting high-level drug traffickers. 

Simply raising the penalties for powder cocaine violations will dramatically increase the 
costs to the federal government of incarceration. For example, increasing powder penalties to a 
5-year mandatory minimum for 100 grams from the current 500 grams (as Senators Hatch and 
Abraham and others propose) could cost the government about $500 million in the first five 
years in extra prison expenditures. This figure could increase to $4.7 billion over 20 years and 
$9.5 billion over 30 years. So, obviously, we will need to be mindful of the cost implications as 
we deliberate over what is the most appropriate sentencing structure. . 

Q. . Aren't high crack penalties important for prosecuting dangerous and violent gang 
members? Doesn't the Sentencing Commission new recommendations make it 
easier for dangerous criminals to go unpunished or under punished? 

A. The report's recommendations give the federal government all the tools it needs to go after 
violent and dangerous drug trafficking offenders. The mandatory minimum will continue to 
apply to any case involving at least 25-75 grams of crack, which is the amount a mid-level crack 
dealer would carry. The Commission's report does not undermine the ability to seek substantial 
penalties for crack cases involving even smaller amounts of crack when "penalty enhancements," 
are appropriate-- i.e., when there is organized drug dealing, if weapons are used, where minors 
are used in drug trafficking, or the drugs are sold near schools. 

4 
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U.S. Sentencing Commission Report on Crack Cocaine 
April 29, 1997 

Announcement 
• Today, the President released a statement commending the U.S. Sentencing Commission 

for moving forward with recommendations to reduce the disparity between crack and 
powder cocaine penalties. The·President directed Director McCaffrey and Attorney 
General Reno to review the Sentencing Commission's specific recommendations and 
report back to him in 60 days: 

Background 
• Current federal law requires a 5-year mandatory sentence for 500 grams of powder 

cocaine, but imposes the same sentence for only 5 grams of crack cocaine -- a 100 to 1 
, ratio. The cost of 500 grams of powder ranges from $32,500 to $50,000, whereas the cost 
of 5 grams of crack cocaine ranges from $225 to $750. 

• The 1994 Crime Bill directed the Sentencing Commission to issue a report and 
recommendations on cocaine and federal sentencing policy. On May 1, 1995 the 
Commission sent to Congress proposed sentencing changes'to equalize penalties at the 
powder cocaine level -- substantially reducing the penalties for crack cocaine possession 
and distribution. The Commission also proposed reducing money laundering sentences. 
President Clinton signed legislation which rejected these recommendations and directed 
the Commission to undertake additional review and submit new recommendations. 

• Today's report recommends that the triggering amount for the 5-year mandatory 
minimum for crack increase from the current 5 grams to between 25 and 75 grams, and 
decrease for powder from the current 500 grams to between 125 and 375 grams. If these 
recommendations become law, the ratios would range between 15 to 1 and 1.66 to I. 

• The President has stated before that some adjustment to the penalties for crack and 
powder cocaine is warranted. Such an adjustment would ensure that federal resources 
target mid- and high-level drug traffickers. However, he believes that any revision to the 
sentencing laws must continue to reflect that crack is a more dangerous form of cocaine 
and that tougher sentences are appropriate for more dangerous offenders. That is why his 
1994 Crime Bill included an exception to the mandatory minimum drug penalties -- the 
"safety valve" -- for certain first-time, non-violent, low-level drug offenders. 

Clinton Administration: Fighting Cocaine and Emerging Drugs 
• President Clinton has submitted the largest anti-drug budget to Congress. Overall drug 

use in the United States has fallen dramatically-- by half in 15 years. Between 1985 to 
1995, the number of current cocaine users dropped by 74%. 

• Last year, the President signed his methamphetamine legislation into law. That law 
attacks this emerging drug at every level and directed the Commission to increase the 
penalties for methamphetamine offenses. Yesterday, the Commission strengthened 
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penalties for methamphetamine offenses pursuant to that law. 



-, 
STATEMENT BY THE PRESIDENT 

I commend the Sentencing Commission for moving forward with recommendations to 
Congress to reduce the disparity between crack and powder cocaine penalties. My 
Administration will give them very serious consideration. I have asked Director McCaffrey and 
Attorney General Reno to review the recommendations and to report back to me in 60 days. I 
look forward to working with the Congress on this issue. 

In October 1995, I signed legislation disapproving the Sentencing Commission's 
recommendation to equalize penalties for crack and powder cocaine distribution by dramatically 
reducing the penalties for crack. I believe that was the wrong approach then, and would be the 
wrong approach now. 

Current law creates a substantial disparity between sentences for crack and powder 
cocaine. This disparity has led to a perception of unfairness and inconsistency in the federal 
criminal justice system. 

The sentencing laws must continue to reflect that crack cocaine is a more harmful form of 
cocaine. The Sentencing Commission's new recommendations do so. Trafficking in crack, and 
the violence it fosters, has a devastating impact on communities across America, especially 
inner-city communities. Any change in penalties must ensure that more dangerous offenders 
receive tougher sentences. 

As I have stated before, however, some adjustment to the cocaine penalty structure is 
warranted as a matter of sound criminal justice policy. Federal prosecutors should target mid
and high-level drug traffickers, rather than low-level drug offenders. An adjustment to the 
penalty scheme will help ensure this allocation of resources and make our federal efforts in 
fighting drugs more effective. That is why the legislation I signed directed the Sentencing 
Commission to undertake additional review of these issues and to report back with new 
recommendations. 

I am also pleased that the Sentencing Commission has increased penalties for 
methamphetamine offenses pursuant to the legislation which I signed into law last year. This 
law asked the Commission to toughen penalties on this emerging drug to prevent the kind of 
epidemic we saw in the 1980's with cocaine use. We will carefully study these new penalties. 

My Administration has fought to stop drug abuse and its destructive consequences. 
Overall, drug use in the United States has fallen dramatically -- by half in IS years. And cocaine 
use has dramatically decreased since the high point in 1985 -- the number of current cocaine 
users is down by 74% over the last decade. While these are encouraging figures, I am fully 
committed to doing more to keep bringing drug use down - - particularly among our children. 
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WHYTE HOUSE DRUG CZAR AND ATTORNEY GENERAL RENO WELCOME ~~ 
SENTENCYNG COMMYSSION RECOMMENDATYON TO CLOSE GAP IN PENALTY~ 

FOR CRACK VERSUS POWDER COCAINE; LOOK FORWARD TO DEVELOPING ~~ 
RECOMMENDATYONS TO PRESIDENT ,~. 

-» (Washingcon, pC) -- 'white House National Drug Polioy Direecor 
Ba~ry McCaffrey and Attorney General Janet Reno issued the 
f,ollowing statement today in response to the U. S. Senteneing 
Co==iaaion's report calling for clOSing the gap in penalties for 
crack veZ'sus powd.er oocaine. 

"We welcome the Sentenci'ng Commission's report issued today 
recolNDElnding that orack and powder cocaine sentences shQuld be 
brought oloser together. 

Weare'oonvinoed that justice ia served best and respected 
most when sentences a~e made fair foZ' all. The Sentenoing 
ColllllLission repOrt moves us in the right direotion. 

We must work toward targeting federal enforcement resources 
whe~e they can do the most good -- namely, prosecuting and 
sentencing lUgh level drug trafficking organizations, and mid
level dealers. We are ,troubled that the current penalcy 
structure does not adequately serve that end and, as today's 
~eport l.Dd:l.cates, appears to have a dispropoZ'tionate raoial 
impact. ' 

We look forward to working together to develop 
recommendat:l.ons for the President to consider for presentation to 
CongZ'eee. n 
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U.S. Sentencing Commission Report on Crack Cocaine 
April 29, 1997 

Annoilncement 
• Today, the President released a statement commending the U.S. Sentencing Commission 

for moving forward with recoinmendations to reduce the disparity between crack and 
powder cocaine penalties. The President directed Director McCaffrey and Attorney 
General Reno to review the Sentencing Commission's specific recommendations and 
report back to him in 45 days .. 

Background 
• . Current federal law requires a 5-year mandatory sentence for 500 grams of powder 

cocaine, but imposes the same sentence for only 5 grams of crack cocaine -- a 100 to I 
ratio. The cost of 500 grams of powder ranges from $32,500 to $50,000, whereas the cost 
of 5 grams of crack cocaine ranges from $225 to $750. 

• The 1994 Crime Bill directed the Sentencing Commission to issue a report and 
recommendations on cocaine and federal sentencing policy. On May I, 1995 the 
Commission sent to Congress proposed sentencing changes to equalize penalties at the 
powder cocaine level -- substantially reducing the penalties for crack cocaine possession 
and distribution. The Commission also proposed reducing money laundering sentences. 
President Clinton signed legislation which rejected these recommendations and directed 
the Commission to undertake additional review and submit new recommendations. 

• Today's report recommends that the triggering amount for the 5-year mandatory 
minimum for crack increase from the current 5 grams to between 25 and 75 grams, and 
decrease for powder from the current 500 grains to between 125 and 375 grams. If these 
recommendations become law, the ratios would range between 15 to 1 and 1.66 to 1. 

• The President has stated before that some adjustment to the penalties for crack and 
powder cocaine is warranted. Such an adjustment would ensure that federal resources 
target mid- and high-level drug traffickers. However, he believes that any revision to the 
sentencing laws must continue to reflect that crack is a more dangerous form of cocaine 
and that tougher sentences are appropriate for more dangerous offenders. That is why his 
1994 Crime Bill included an exception to the mandatory minimum drug penalties -- the 
"safety valve" -- for certain first-time, non-violent, low-level drug offenders. 

Clinton Administration: Fighting Cocaine and Emerging Drugs 
• President Clinton has submitted the largest anti-drug budget to Congress .. Overall drug 

use in the United States has fallen dramatically-- by half in 15 years. Between 1985 to 
1995, the number of current cocaine users dropped by 74%. 

• Last year, the President signed his methamphetamine legislation into law. That law 
attacks this emerging drug at every level and directed the Commission to increase the 
penalties for methamphetamine offenses. Yesterday, the Commission strengthened 
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penalties for methamphetamine offenses pursuant to that law. 
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u.s. Sentencing Commission Report on Crack Cocaine 
April 29, 1997 

Questions and Answers 

Q. What did the Sentencing Commission recommend today? 

A. The United States Sentencing Commission issued a report today to Congress that 
included a recommendation to amend federal law to reduce the disparity between sentences for 
crack cocaine and powder cocaine. 

The Sentencing Commission recommends that the triggering amount for the 5-year 
mandatory minimum for crack be changed from 5 grams to somewhere between 25 and 75 grams 
and that the triggering amount for the 5-year mandatory minimum for powder cocaine be 
changed from 500 grams to somewhere between 125 and 375 grams. In other words, they 
recommend a "pinch" - - reduce crack cocaine penalties a little and increase powder cocaine 
penalties a little to narrow the sentencing disparity. This is only a recommendation to amend 
federal law and Congress is not required to act on it. 

Q. Why did the Sentencing Commission recommend this? 

A. The Commission believes this change is necessary to ensure that federal prosecutors 
target mid-and high-level traffickers. The Commission contends that the current 5-gram/5-year 
mandatory sentence for crack does not properly target serious drug dealers who deserve such a 
sentence; five grams is more indicative of a retail or street dealer and not a mid-level dealer. 
They also contend that the information and data suggest that some decrease in powder cocaine is 
warranted and note the ease with which powder is converted to crack cocaine. 

In addition, the Sentencing Commission is concerned about the racial impact arising from 
the current policy structure. 

Q. What is the Administration's position on these recommendations? 

A. The President commends the Sentencing Commission for moving forward on this issue 
from their last report. He has stated that some change in cocaine sentencing is warranted. Such a 
change would ensure that federal resources properly target mid-and high-level drug traffickers. 
However, this is a very complex issue. He wants the Attorney General and General McCaffrey 
to review comprehensively the Sentencing Commission's new report -- which we have just seen -
- and then report back to him in 45 days. 

I 



Q. Isn't this the second time that the Commission has had to report on this issue? 
What is the prior history on this issue with the Commission? 

A. The 1994 Crime Bill directed the Sentencing Commission to issue a report and 
recommendations on cocaine and federal sentencing policy. On May I, 1995, by a 4-3 vote, the 
Sentencing Commission sent to Congress proposed changes to the sentencing guidelines 
reducing crack cocaine penalties so that there would be no disparity between crack and powder 
cocaine sentences -- a 1-1 ratio. 

Sentencing Commission recommendations to Congress become law unless disapproved 
by an Act of Congress within 180 days. In this instance, the Administration senno Congress 
legislation disapproving of the Sentencing Commission recommendation, which Congress passed 
and the President signed on October 30, 1995. 

. Q. What is current law? 

Current federal sentencing structure pegs mandatory minimums to specific quantities of 
drugs distributed. The quantities differ for various drugs and in some cases for different forms of 
the same drug. Forexample, current law treats powder cocaine differently than crack cocaine by 
establishing a 100-1 quantity ratio between the two forms of cocaine. 

Thus, a person convicted of selling 500 grams of powder cocaine, worth between $32,500 
and $50,000, is subject to the same 5-year mandatory minimum sentences as a person selling 5 
grams of crack cocaine, worth about $225 and $750. A person convicted of selling 5,000 grams 
of powder worth between $325,000 and $500,000, is subject to the same 10-year mandatory 
minimum as a person selling 50 grams of crack, worth between $2,250 and $7,500. 

In addition, there is a mandatory minimum penalty for simple possession of crack 
cocaine, the only such federal penalty for a first offense of simple possession of a controlled 
substance. 

The 1994 Crime Bill included an exception to the mandatory minimum drug penalties -
the "safety valve" -- for certain fust-time, non-violent, low-level drug offenders. Thousands of 
defendants have benefitted from the safety valve exception. 

Q. Isn't current drug law discriminatory against blacks? 

. Part of the motivation for the Sentencing Commission's proposed recommendations 
relates to a concern about the racial impact arising from the current policy structure. 
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In 1993, Whites accounted for 30.8 percent of all convicted federal drug offenders, 
Blacks 33.9 percent, and Hispanics 33.8 percent. Powder cocaine cases generally reflect this 
breakdown: sizeable proportions of Whites (32%), Blacks (27.4%), and Hispanics (39.3%). But 
a full 88.8 percent of crack cocaine offenders are black. (In contrast, methamphetamine 
offenders are 84.2 percent White.) 

It should be noted, however, that crack penalties apply equally to similar defendants, 
regardless of race. Many criminal statutes, when enforced, yield a pool of defendants that are 
not entirely representative of the racial composition of society or even of those who break 
criminal laws. Moreover, there is no evidence that Congress acted with discriminatory intent in 
setting different penalties for different forms of cocaine. 

Q. Aren't crack and powder cocaine the same drug? 

. A. No. There are many dangers associated to a greater degree with crack than with 
powder. For instance, crack is more often associated with systemic crime, such as violent 
street crime involving gangs, guns, and death. Because crack is easy to manufacture and use, 
and is relatively inexpensive compared to powder cocaine, it is more available on the street 
and accessible to the most vulnerable in our society. Moreover, because crack is smoked 
instead of snorted like powder, crack users are more vulnerable to addiction. For these 
reasons, crack and powder cocaine penalties should not be identical. 

Q. What is the United States Sentencing Commission? Is it composed of Clinton 
appointees? 

A. The U.S. Sentencing Commission is an independent agency in the judicial branch of 
government. The Commission is responsible for developing and monitoring sentencing policies 
and practices for the federal courts. The Commission is also charged with promulgating 
sentencing guidelines that prescribe the appropriate form and severity of punishment for 
offenders convicted of federal crimes. These guidelines are then subject to Congressional 
review. 

The Cominission's seven commissioners are appointed by the President and confirmed by 
the Senate. There are also two non-voting ex-officio members. At least three of the 
commissioners must be federal judges and no more than four can be members of the same 
political party. 
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Q. What penalty structure does the Administration support? Does the President agree 
with the ranges proposed in the Commission's report? 

A.. The President has stated before that there is too great a disparity in the current sentencing 
structure. He has also stated that the penalty for trafficking in (powder) cocaine should be raised. 

The President would like to work with Congress to address this issue in a deliberate 
manner. In the meantime, the President has asked Attorney General Reno and Director 
McCaffrey to undertake a serious review of the penalty structure proposed by the Commission 
and report back to him with their recommendations in 45 days. 

Q. If the President believes that the current sentencing structure is unfair, does he . 
support lowering the penalties for crack cocaine? Does he only support raising 
penalties for trafficking in powder cocaine? 

A. This is an extremely complex issue, but the President is open to the Commission's 
recommendation to "pinch" the two penalties. He believes that the sentencing structure must 
target mid- and high-level drug traffickers, where the federal government's resources should be 
focused. Changes to our penalty system should be examined if it currently encourages smaller 
prosecutions at the expense of prosecuting high-level drug traffickers. 

Simply raising the penalties for powder cocaine violations will dramatically increase the 
costs to the federal government of incarceration. For example, increasing powder penalties to a 
5-year mandatory minimum for 100 grams from the current 500 grams (as Senators Hatch and 
Abraham and others propose) could cost the government about $500 million in the first five 
years in extra prison expenditures. This figure could increase to $4.7 billion over 20 years and 
$9.5 billion over 30 years. So, obviously, we will need to be mindful of the cost implications as 
we deliberate over what is the most appropriate sentencing structure. 

Q. Aren't high crack penalties important for prosecuting dangerous and violent gang 
members? Doesn't the Sentencing Commission new recommendations make it 
easier for dangerous criminals to go unpunished or under punished? 

A. The report's recommendations give the federal government all the tools it needs to go after 
violent and dangerous drug trafficking offenders. The mandatory minimum will continue to 
apply to any case involving at least 25-75 grams of crack, which is the amount a mid-level crack 
dealer would carry. The Commission's report does not undermine the ability to seek substantial 
penalties for crack cases involving even smaller amounts of crack when "penalty enhancements," 
are appropriate-- i.e., when there is organized drug dealing, if weapons are used, where minors 
are used in drug trafficking, or the drugs are sold near schools .. 

4 



.~ ... 
i • '. 

< '. 

I 
MEMORANDUM TO THE PRESIDENT 

FROM: RAHM EMANUEL 
BRUCE REED 

CC~A~ 
RE: CRACK COCAINE SENTENCING GUIDELINES 

On April 29, 1997, the United States Sentencing Commission is scheduled to announce 
that they are unanimously recommending to Congress to amend federal law to reduce the 
disparity between sentences for crack cocaine and powder cocaine. 

This will be a very contentious issue. We wanted to remind you of the background on 
this issue and provide you with some options to consider. 

Background 

Current Law 

Current Federal sentencing structure pegs mandatory minimums to specific Quantities of 
drugs distributed. The quantities differ for various drugs and in some cases for different forms of 
the same drug. For example, current law treats powder cocaine differently than crack cocaine by 
establishing a 100-1 quantity ratio between the two forms of cocaine. 

Thus, a person convicted of selling 500 grams of powder cocaine is subject to the same 5 
year mandatory minimum sentences as a person selling 5 grams of crack cocaine, while a person 
convicted of selling 5000 grams of powder is subject to the same 10 year mandatory minimum as 
a person selling 50 grams of crack. 

In addition, there is a mandatory minimum penalty for simple possession of crack 
cocaine, the only such federal penalty for a first offense of simple possession of a controlled 
substance. 

Your 1994 Crime Bill included an exception to the mandatory minimum drug penalties -
the "safety valve" -- for certain0rst-time, non-violent, low-level drug offenders) _ defendants 
have benefitted from the safety valve exception. 

Sentencing Impact 

African-American leaders contend that the disparity in sentencing is discriminatory -
their argument is that crack defendants are predominately black and powder cocaine defendants 
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are white. 

In 1993, Whites accounted for 30.8 percent of all convicted federal drug offenders, 
Blacks 33.9 percent, and Hispanics 33.8 percent. Blacks constituted 88.8 percent of crack cocaine 1 
offenders, while powder cocaine cases involve sizeable proportions of Whites (32%), Blacks 
(27.4%), and Hispanics (39.3%). In addition, it should be noted that methamphetamine offenders r

are 84.2 percent White. 

Prior Sentencing Commission Recommendation 

The 1994 Crime Bill directed the Sentencing Commission t~ issue a report and 
recommendations on cocaine and federal sentencing policy. On May I, 1995, by a 4-3 vote, the 
Sentencing Commission sent to Congress proposed changes to the sentencing guidelines 
including reducing crack cocaine penalties so that there would be no disparity between crack and 
powder cocaine sentences -- a I-I ratio. All 7 members agreed that the sentences should be 
equalized but differed over additionally recommended "sentencing enhancements" for violence 
and other harms disproportionately associated with crack cocaine. 

Sentencing Commission recommendations to Congress become law unless disapproved 
by an Act of Congress within 180 days. In this instance, the Administration sent to Congress 
legislation disapproving of the Sentencing Commission recommendation, which Congress passed 
and you signed on October 30, 1995. This bill was adamantly opposed by the Congressional 
Black Caucus and numerous African-American leaders. 

Signing Statement 

In your signing statement, you acknowledged that current law does have a substantial 
disparity between sentences for crack as compared to equal amounts of powder cocaine and 
noted that "some adjustment is warranted." The bill you signed directed the Sentencing 
Commission to undertake additional review of these issues and to report back with new 
recommendations. 

On November I, 1995, during a roundtable with the Trotter Grou ou stated that ou 
"didn't believe we shou d lower the penalties for trafficking in crack," that there is "no question 
that the disparity is entirely too great in the sentencing," and that you thou ht the "should ra' e 
th pena y or ra IC Illg III cocallle." ou a so mentioned that you rejected the Sentencing 
Commission's recommendations because they also reduced money laundering penalties and 
noted that the safety valve was working to keep sentences lower for younger first-time non
violent offenders. 
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Current Proposals 

Sentencing Commission 

The Sentencing Commission is likely to suggest that the triggering amount for the 5-year 
mandatory minimum for crack be changed from 5 grams to somewhere between 25 and 75 grams 
and that the triggering amount for the 5-year mandatory minimum for powder cocaine be 
changed from 500 grams to somewhere between 125 and 375 grams. In other words, they will 
recommend a "pinch" - - reduce crack cocaine penalties a little and increase powder cocaine 
penalties a little to reduce the sentencing disparity. This is only a recommendation to amend J! 
federal law and Congress is not required to act on it. 

They will contend that the current 5-gram/5-year mandatory does not properly target 
serious drug dealers who deserve such a sentence; fIve grams is more indicative of a retail or 
street dealer and not a mid-level dealer. They will also contend that the information and data 
suggest that some decrease III powder cocaine is warranted and note the ease with which powder 
is converted to crack cocaine. 

Justice Department 

The Criminal Division is recommending to the Attorney General that the powder level be 
250 grams for a 5-year mandatory and a 25-50 range for crack. 

Senate Republicans 

Senators Hatch and Abraham have a bill that would have a 5-year mandatory for 100 ] 
grams of powder and keep current law for crack - - 5 grams/ 5 years. In other words, Hatch just ;",re~" tl" poo,\Oi" fo, powd~ ,""'"' 00 'h, 'h" di'pm" i, 20~ I i~_ of th' ,~, 100- ( 

In summation: An offender will receive a 5-year mandatory minimum for the following 
amount of grams: 

Current Law Sentencing Com. Justice Dept. Hatch 

Powder 500 125-375 250 100 

Crack 5 25-75 25-50 5 

Ratio 100-1 5-1 to 15-1 5-1 to 10'1 20~ 
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Fact Sheet 

FEDERAL SENTENCING POUCY RELATING mCRAcK COCAINE 

• The racial implications of the current cocaine sentencing structure are deeply troubling. 

• 

The current harsh penalties for I..TdCk cocaine fall disproportionately on African-Americans 
and target an inappropriatley low level of'the drug. 

J. 90% of federal crack defendantS are African-American. 

• It takes only 5 gnuns of crack lIS opposed to 500 grams of powder cocaine to get 
a 5-year mandatory minimum sentence in the federal sy.tem. 

The federal government should be targeting those higher in the distribution chain. WhenJ 
Congress initially established the 5-year mandatmy minimum sentences, they said they 
wanted it to apply to a "mid-level" or serious dealer. The current penalty structure leads t:!' 
to an over-emphasis in federal cases on low-level defendants. 

• 

• 

• 

5 grams of crack cocaine is worth as little ~d is characteristic of a str\:et . 
level dealer. The current 5-year mandatory minimum for this $400 worth of crack 
costs taxpayers over $100,000 in incarceration costs. 

While it is Important to prosecute at this level of the distribution chain, state and 
local prosecutors are ofteu in a better position to QlTget thiS level of the trade and 
certainly can do so as effectively and possibly more cheaply than can the federal 
government. The vast bulk of drug prosecutions in this country are brought by 
local prosecutors. 

DEA data suggest that a mid-level crack dealer deals in ounce or multi-ounce 
quantities 
(1 ounce = 28 grams). 

• The federal government's emphasis should remain on those higher in the drug trade I 
hierarchy. In this way, we can be more effective in dismantling drug organizatiOns 
and have a longer lasting impact on the trade overall. 

• The problem inherent in this penaltystrucmre is magnified because tl1e harsh penalties, 
partiw1arly for tl1e smaJl dealers, have become a symbol of racial injustice in the criminal 
justice system. We need to recognize the corrosive effect this has had on respect for the 
law in certain communities and on the effective administration of justicS. When 
communities lose faith in the fairness of the legal process, our ability to enforCe the. law 
suffers. . 
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• The United States'Sentencing Commission's Report is fundamentally sound. The 
Commission suggests that the federal penalties for crack, with their severe impact on a 
single racial group, inappropriately fOCUS federal resources on a lower level of the drug] 
trade than is ordinarily warranted in the federal syStem. 

• A re-designed penalty structnre would help mrget limited federal rcsources in a more 
efficient and effective manner -- and most importantly, in a manner that is not seen to 
provide inappropriately harsh punishments for a single racial group. 

.' The problem can not be solved by increasing powder penalties without changing crack: 
penatues. 

• By only increasing powder sentences, the harsh crack penalties will continue to 
impact a group of low-level defendants, 90% of whom are African-American. 

• Additionally, we are exacerbating the problem by focusing more federal resources 
lower in the diStribution chain for powder cocaine (for which just under 50% of 
the federal defendants are Hispanic). 

• We also must be mindful of the increased resources that would be spent on this 
one-way ratchet which targets lower level offenders: 

• Increasing powder penalties (using 100 grams as the 5 year mandatory 
minimum tngger as does the Hatchl Abraham Bill could cost the 
government a ut 500 million in the first five years in extra prison 
expenditures. ' 

• Projections suggest this could increase to $4.7 billion in 20 years and $9,5 
billion in 30 years. 

• We should bring the sentences closer together, raiSing the triggering amounts for the 
mandatory min;IDWD for crack and lowering those for powder. 

• An revised 5 stem needs to continue to reflect that crack cocaine is the more harmful 
form of cocaine. Moreover, any c e in pena tics must not send the wrong message. 
The distribution of craclc cocaine is a serious offense in our communities deserving 
criminal prosecution by the appropriate authorities. 
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OFFICE OF NArlONAL DRUG CONTROL POLICY 
WishiDgtoII. D.C. %OS03 

FOR IMMEDIATE RELEASE: 
TUESDAY, APRIL 29, 1997 

Contact: Bob Weiner 
(202) 395-6618 

1ml:'l'E HOUSEl DRUG CZAR AND ATTORNSY GENERAL RENO WELCOME 
SENTEHCmG COHMI:SSION UCOMMImDAT:ION ',.0 CLOSE GAP IN PENALTJ:ES 

FOR CRAOX VERSUS' POWD3RCOCAINE; LdbK FO~ ~O DEVELOpmG 
RBCOKMENDATIONS TO ,PRESIDENT 

~aBhington, DC) -- ~te HOUBe National Drug'POlicyDirector 
Barry McCaffrey and Attorney General Janet Reno issued the 
following .tatement today in re.pouse to the U.S. SaatQacing 
commission' a report oalling for closing the gap 1n p~alties for 
e~aek versus powder cocai=.e., 

·We welcome: the SeJ3.teAcing COlIIlIlis a ion' s report iasuecl. today 
recommendicg that orack and powder cocaine sentencea shou1d be 
brought clo.8r together. 

We are co=-.vLnced that :lulltiee is) se~ed beat and respeetad 
most when smlteD'ces are made fa!r for'fall. 'l'he Sentencing 
Commiellion repor .. t moves us in the right direction. 

We must work tow-rd targeting federal enforc~ent resources 
where'they can do the most good -. namely, pro.eauting and 
sentenc~g high level drug traffickiDg organizations and mid
level dealers. We are t~oUbled that the cur~ent penalty 
stTUcture does not adequately serve that end and, as today's 
repere indioates, appea~s to have a disproportionate racial 
ilapact. 

We look forward to working together to develop 
recOmlllendation8 .for the Pre8ident to consider for presentation to 
CongreBs.~ 

.. ~. 
- 30 -

(crackpowder.429) 
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STATEMENT BY THE PRESIDENT 

I commend the Sentencing Commission for moving forward with recommendations to 
Congress to reduce the disparity between crack and powder cocaine penalties. My 
Administration will give them very serious consideration. I have asked Director McCaftTey and 
Attorney General Reno to review the recommendations and to report back to me in 60 days. I 
look forward to working with the Congress on this issue. 

In October 1995, I signed legislation disapproving the Sentencing Commission's 
recommendation to equalize penalties for crack and powder cocaine distribution by dramatically 
reducing the penalties for crack. I believe that was the wrong approach then, and would be the 
wrong approach now. 

Current law creates a substantial disparity between sentences for crack and powder 
cocaine. This disparity has led to a perception of unfairness and inconsistency in the federal 
criminal justice system. 

The sentencing laws must continue to reflect that crack cocaine is a more harmful form of 
cocaine. The Sentencing Commission's new recommendations do so. Trafficking in crack, and 
the violence it fosters, has a devastating impact on communities across America, especially 
inner-city communities. Any change in penalties must ensure that more dangerous offenders 
receive tougher sentences. . 

As I have stated before, however, some adjustment to the cocaine penalty structure is 
warranted as a matter of sound criminal justice policy. Federal prosecutors should target mid
and high-level drug traffickers, rather than low-level drug offenders. An adjustment to the penalty 
scheme will help ensure this allocation of resources and make our federal efforts in fighting drugs 
more effective. That is why the legislation I signed directed the Sentencing Commission to 
undertake additional review of these issues and to report back with new recommendations. 

I am also pleased that the Sentencing Commission has increased penalties for 
methamphetamine offenses pursuant to the legislation which I signed into law last year. This law 
asked the Commission to toughen penalties on this emerging drug to prevent the kind of epidemic 
we saw in the 1980's with cocaine use. We will carefully study these new penalties. 

My Administration has fought to stop drug abuse and its destructive consequences. 
Overall, drug use in the United States has fallen dramatically -- by half in 15 years. And cocaine 
use has dramatically decreased since the high point in 1985 -- the number of current cocaine users 
is down by 74% over the last decade. While these are encouraging figures, I am fully committed 
to doing more to keep bringing drug use down - - particularly among our children. 
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U.S. Sentencing Commission Report on Crack Cocaine 
April 29, 1997 

Announcement 
• Today, the President released a statement commending the U.S. Sentencing 

Commission for moving forward with recommendations to reduce the 
disparity between crack and powder cocaine penalties. The President 
directed Director McCaffrey and Attorney General Reno to review the 
Sentencing Commission's specific recommendations and report back to him 
in 45 days. 

Background 
• Current federal law requires a 5-year mandatory sentence for 500 grams of 

powder cocaine, but imposes the same sentence for only 5 grams of crack 
cocaine -- a 100 to 1 ratio. 

• The 1994 Crime Bill directed the Sentencing Commission to issue a report 
and recommendations on cocaine and federal sentencing policy. On May 1, 
1995 the Commission sent to Congress proposed sentencing changes to 
equalize penalties at the powder cocaine level -- substantially reducing the 
penalties for crack cocaine possession and distribution. The Commission 
also proposed reducing money laundering sentences. President Clinton 
signed legislation which rejected these recommendations and directed the 
Commission to undertake additional review and submit new 
recommendations. 

• Today's report by the Commission recommends that the triggering amount 
for the 5-year mandatory minimum for crack increase from the current 5 
grams to between 25 and 75 grams, and decrease for powder from the 
current 500 grams to between 125 and 375 grams. If these 
recommendations become law, the resulting rations would range between 15 
to 1 and 1.66 to 1. 

• The President has stated before that some adjustment to the penalties for 
crack and powder cocaine is warranted. Such an adjustment would ensure 
that federal resources target mid- and high-level drug traffickers. However, 
he believes that any revision to the sentencing laws must continue to reflect 
that crack is a more dangerous form of cocaine and that tougher sentences 
are appropriate for more dangerous offenders. That is why his 1994 Crime 
Bill included an exception to the mandatory minimum drug penalties -- the 
"safety valve" -- for certain first-time,non-violent, low-level drug offenders. 

Clinton Administration: Fighting Cocaine and Emerging Drugs 
• President Clinton has submitted the largest anti-drug budget to Congress. 
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Overall drug use in the United States has fallen dramatically-- by half in 15 
years. Between 1985 to 1995, the number of current cocaine users dropped 
by 74%. 

• Last year, the President signed his methamphetamine legislation into law. 
That law attacks this emerging drug at every level and directed the 
Commission to increase the penalties for methamphetamine offenses. 
Yesterday, the Commission strengthened penalties for methamphetamine 
offenses pursuant to that law. . 

Page 2] 



STATEMENT BY THE PRESIDENT 

I am pleased that the Sentencing Commission has moved forward with 
recommendations to Congress to reduce the disparity between crack and powder 
cocaine penalties. (My Administr~ion will seriously review these recommendations 
and give them due consideration. ) 

In October 1995, I signed legislation disapproving the Sentencing 
Commission's recommendation to equalize penalties for crack and powder cocaine 
distribution by dramatically reducing the penalties for crack. I believe it was the 
wrong approach then, and would be the wrong approach now. 

Current law does require a substantial disparity ~etween sentences for crack 
as compared to equal amounts of powder cocaine. I have stated before that some 
adjustment to these penalties is warranted to ensure that federal prosecutors target 
mid- and high-level drug traffickers. That is why the legislation I signed directed 
the Sentencing Commission to undertake additional review of these issues and to 
report back with new recommendations. 

Any revision to the sentencing laws must continue to reflect that crack 
cocaine is a more harmful form of cocaine, as the Sentencing Commission's new 
recommendations, in fact, does. Trafficking in crack, and the violence it fosters, 
has a devastating impact on communities across America, especially inner-city 
communities. Any change in penalties must not send the wrong message to drug 
dealers or our children. 

I am also looking forward to the Sentencing Commission's recommendations 
on my methamphetamine legislation which I signed into law last year. This law 
asked the Commission to toughen penalties on this emerging drug to prevent the 
kind of epidemic we saw in the 1980's with cocaine use. 

My Administration has fought to stop drug abuse and its destructive 
consequences. Overall, drug use in the United States has fallen dramatically -- by 
half in 15 years. And cocaine use has dramatically decreased since the high point 
in 1985 -- the number of current cocaine users is down by 74% over the last 
decade. While these are encouraging figures, I am fully committed to doing more 
to keep bringing drug use down - - particularly among our children . 

.-
t;)~ I have asked Director McCaffrey and Attorney General Reno to review the 

\H Sentencing Commission's recommendations to Congress and to report back to me 

~? in 45 days. 
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STATEMENT BY THE PRESIDENT 

I am ple~ed that ~~~ the Sentencing Commission 1m; mooed rqfiQ~ forward 
with recommendations to between crack and powder cocaine 
penalties. Administration will seriously 
review these recommendations ami-gm-tmmr-dtJe-oom>idc:r3ltion. 

In October 1995, I signed legislation disapproving the Sentencing Commission's 
recommendation to equalize penalties for crack and powder cocaine distribution by dramatically 
reducing the penalties for crack. I believe it was the wrong approach then, and would be the 
wrong approach now. 'iJ.u, ... .Li ..... l..u....:i ...n'/I 

Current law cIoes I ,quit c , ... 
compared to equal amounts of t~'der 
these penalties is warr3Jnted,.t4{ ellSu:re 

. • . . .. ThaL is why the legislation I sig1~ed 

/ 

directed. the Sentencing Commission to additional review of these issues and to repon 

back with new recommendations. I~ .J. "" "'" It n.\v.v- 'ttu .ul1'~ ~~! w:f1 S~:~ \ 
. "'\ 't'V->-- C.IA...........-T ""'-.---~ lj 

Any revision to the sentencing laws must continue to reflect that crack cocaine is a more 
harmful form of cocaine.;-art"'i.%'ihe Sentencing Commission's new recommendations, iii fact; do \/ 
fies. Trafficking in crack, and the violence it fosters, has a devastating impact on communities 
across America; especially inner-city communities. not 
wnJn~ !!l~:s.~~~.I:. to dealers or our . 

-mrwl.m-m the Sentencing Commission;m~j@.~tr~~ 
;, ~. i ,,' , , • 

mctlramp~:l!ITl~ legislation which I last year. This law asked the Commission to 
toughen penalties on this emerging drug to prevent the kind of epidemic we saw in the 1980's 
with cocaine use. ~~~WJ'-fiW.~w~~~~.II:4l.{4.lili . 

My Administration has fought to stop drug abuse and its destructive consequences. 
Overall, drug use in the United States has fallen dr3Jmaticaily --by half in 15 years. And cocaine 
use has dr3Jmatically decreased since the high point in 1985 -- the number of current cocaine users 
is down by 74% over the last decade. While these are encouraging figures, I am fully committed 
to doing more to keep bringing drug use down -- particularly among our children. 
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U.S. Sentencing Commission Report on Crack Cocaine 
April 29, 1997 

Announcement 
• Today, the President released a statement commending the U.S. Sentencing 

Commission for moving forward with recommendations to reduce the 
disparity between crack and powder cocaine penalties. The President 
directed Director McCaffrey and Attorney General Reno to review the 
Sentencing Commission's specific recommendations and report back to him 
in 45 days. 

Background 
• Current federal law requires a 5-year mandatory sentence for 500 grams of 

powder cocaine, but imposes the same sentence for only 5 grams of crack 
cocaine -- a 100-1 disparity in sentencing. 

• The 1994 Crime Bill directed the Sentencing Commission to issue a report 
and recommendations on cocaine and federal sentencing policy. On May 1, 
1995 the Commission sent to Congress proposed sentencing changes to 
equalize penalties at the powder cocaine level -- substantially reducing the 
penalties for crack cocaine possession and distribution. The Commission 
also proposed reducing money laundering sentences. President Clinton 
signed legislation rejecting these recommendations and directed the 
Commission to undertake additional review and submit new 
recommendations. 

• Today's report by the Commission recommends that the triggering amount 
for the 5-year mandatory minimum for crack increase from the current 5 
grams to between 25 and 75 grams, and decrease for powder from the 
current 500 grams to between 125 and 375 grams. If these 
recommendations became law, the sentencing disparity between crack and 
powder cocaine would be reduced to no more than 1 5-1 and no less than 
1.66-1. 

• The President has stated before that some adjustment to the penalties for 
. crack and powder cocaine is warranted to ensure that federal prosecutors 

target mid- and high-level drug traffickers. However, he believes that any 
revision to the sentencing laws must continue to reflect that crack is a more 
dangerous form of cocaine and that tougher sentences are appropriate for 
more dangerous offenders. That is why his 1994 Crime Bill included an 
exception to the mandatory minimum drug penalties -- the "safety valve" -
for certain first-time, non-violent, low-level drug offenders. 

Clinton Administration: Fighting Cocaine and Emerging Drugs 
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President Clinton has submitted the largest anti-drug budget to Congress . 
Overall drug use in the United States has fallen dramatically-- by half in1 5 
years. Between 1985 to 1995, the number of current cocaine users dropped 
by 74%. 

Last year, the President signed his methamphetamine legislation into law, 
which attacks this emerging drug at every level and directed the 
Commission to increase the penalties for its possession and distribution. The 
President looks forward to the Commission's sentencing recommendations 
on this law. 

• 
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Leanne A. Shimabukuro 04/30/97 07:04:36 PM 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: cocaine subgroup-- follow up 

As we discussed, I think we need to have a higher level group comprised of "principals" to develop 
an outline, or framework on the report. This group would also later review the progress of a 
second staff level group that would draft the nuts and bolts of the report. 

Proposed principal group: 

1) DPC: Elena, Jose, Leanne 
2) WH Counsel: Dawn Chirwa, Karen Popp 
3) Justice: Kent Markus, Jonathan Schwartz 
4) ONDCP: Ed Jurith (maybe one more here) 

I don't think it is necessary to include Treasury, but if we do, we should invite David Medina. 

Rahm should review the outline and could be invited to the final meeting to discuss draft and how. 
we would roll it out. 

Let me know what you think of this proposal. Thanks. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP, Laura Emmett/WHO/EOP 

cc: Leanne A. Shimabukuro/OPD/EOP 
Subject: Crack Cocaine 

My understanding is that the Sentencing Commission is going to make an announcement on the 
29th that they are recommending a "pinch" in the disparity between crack and powder cocaine 
sentences. 

Unlike last time, they are not amending the guidelines, which created a situation where Congress 
had to affirmatively disapprove the guidelines or they became operative. They are just announcing 
their position (at.least, that is my understanding at this point). 

Under current law, a defendant in possession of 5 grams of crack cocaine receives a 5 year 
mandatory minimum. However, it takes 500 grams of powder cocaine for a defendant to receive a 
5 year mandatory. Thus, current law has a 100-1 disparity in penalties between a crack defendant 
and a powder cocaine defendant. 

The Sentencing Commission is supposedly going to recommend a. "pinch" - - Powder penalties 
would be a range 125-375 grams for a 5 year mandatory and crack would be 25-75 grams. 

The Criminal Division is recommending to the AG that the powder level be 250 grams for a 5 year 
mandatory and a 25-50 range for crack. 

Senators Hatch and Abraham have a bill that would have a 5 year mandatory for 100 grams of 
powder and keep current law for crack - - 5 grams, 5 years. In other words, Hatch just increases 
the penalties for powder cocaine so the that disparity is 20-1 instead of current law, which is 
100-1. 

In summation: 
A defendant will receive a 5 year mandatory minimum for the following amount of grams: 

Current Law Sent. Com. Crill Div. Hatch 

Powder 500 125-375 250 100 

Crack 5 25-75 25-50 

Current law also has what is referred to as a "safety valve." 
gun was used, etc. then the 5 year can be waived. 

If the defendant has no~riors, no 

5 



Federnl Sentencing Policy Relating to Crack Cocaine 

TALKING POINTS 

• We are troubled by the racial implications of the current cocaine sentencing structure. 
We recognize that the current harsh penalties for crack cocaine fall 
disproportionately on African-Americans and (target a lower level of the drug trade 
than do the penalties associated with other controlled substances~ 

• This is a problem in and of itself, but the problem is magnified because the harsh 
penalties, particularly for the small dealers, have become a symbol of racial injustice 
in the criminal justice system. We need to recognize the corrosive effect this has had 
on respect for the law in certain communities and on the fair administration of 
justice. 

• We believe it is time for us all to come together to address the issue in a deliberate 
manner. 

• Yesterday, [*Assuming the Report has been submitted as planned on April 29] The 
United States Sentencing Commission submitted to Congress its report and 
recommendations on federal cocaine sentencing policy. As you know, the 
Commission is an~ndependent and bi-partisan agenc~ which was created to deal with 
the most difficult of sentencing issues. The (Commission's unanimous repory is 
important because it reminds us of the enormity of this problem. Moreover, it 
suggests that the federal penalties for crack, with their severe impact on a single 
racial group, Qnappropriately focus federal resources on a lower level of the drug 
trade than is ordinarily warranted in the federal system) 

• We are continuing to study the report. (A re-designed penalty structure could help 
target scarce federal resources in a more efficient and effective manner)-- and most 
importantly, in a manner that is not seen to provide inappropriately harsh 
punishments for a single racial group. 

• Any revised system would, at a minimum, need to continue to reflect that crack 
cocaine is the more harmful form of cocaine for the reasons recognized in the 
Commission's report. Moreover, any change in penalties must not send the wrong 
message. We continue to believe that the distribution of crack cocaine is a serious 
offense in our communities. 



BACKGROUND 

The U.S. Sentencing Commission intends to submit to Congress, on April 29, 1997, 
a report containing recommendations regarding cocaine sentencing policy in the federal 
system. The Commission is likely to suggest that the triggering amount for the 5-year 
mandatory minimum for crack be changed from 5 grams to somewhere between 25 and 75 
grams and that the triggering amount for the 5-year mandatory minimum for powder cocaine 
be changed from 500 grams to somewhere between 125 and 375 grams. It is also likely that 
there will be at least one separate concurrence suggesting that the crack penalties are unjust 
because of their disproportionate effect on the African-American community. Although the 
concurring Commissioner believes equalization would be the only just solution, the 
Commission's recommendation is viewed as a step in that direction, and thus the 
concurrence rather than dissent. 

Chairman Hatch and Senator Abraham have introduced legislation to increase the 
penalties for powder cocaine to bring them closer into line with the current crack penalties. 
The Hatch/Abraham legislation would not change the 5-year mandatory minimum triggering 
amount from 5 grams of crack but would reduce the triggering amount for powder cocaine 
from 500 to 100 grams. Several Republicans on the Committee have co-sponsored this 
legislation. Generally, the Democrats oppose such increases in powder penalties and, if 
political cover were available, would support a reduction in crack penalties, particularly the 
mandatory minimum penalties. 
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To: Attomey General Reno 

From: Kent Markus MEMORANDUM 
Subject: CrackICocaine Ratios 

Date: April 22, 1997 

You asked me to confirm with the CRM folks exactly what ratios the Sentendng 
Commission report recommends. In fact, the report does not recommend either a spedfic 
ratio or a range of ratios, but instead provides recommended ranges for the amount of crack 
and the amount of cocaine that would trigger a mandatory mini~um 5 year sentence. Here's 
how the numbers look: 

I Status Quo Crim. Div./AGAC SentendnR Commission Hatch/Abraham 

Cocaine 500 250 125-375 100 . 

Crack 5 25-50 25-75 5 

Ratio 100 to I Btwn. 5 to I & 10 to I Btwn. 1.67 to I & 15 to I 20 to I 

• 



AdO:JO...LOHd NO 1.L'o'Atl3S3t1d 



UNtTE:C ST"'T~ SE:NTE:NCtNO COtoolJolttSSION 

.JONATHAN .J. WROBLEWSKI 

DEPUTY GE:NE:R ... L COUNSE:L 

T"UIt(lQOO M ..... S" ... I.~ FEOE ..... ~ JUDICIA'" BUII.OING 

ONE COlU".US ClitCLE. N.L. SUITE Z·500 SoUl" 

WAS"INGTON. O. C. zoooz·eooz 
(2021273·4523 

(2021 273·.5Z9 F.u. 



(' 
\) 

NEWS RELEASE 

For Immediate Release 
Tuesday, April 29, 1997 

U.S. Sentencing Commission 
One Columbus Circle, NE 

Washington, DC 20002-8002 

Contact: Jonathan Wroblewski 
(202) 273-4520 

U.S. SENTENCING COMMISSION SUBMITS NEW 
RECOMMENDATIONS ON COCAINE SENTENCING 

WASIDNGTON, D.C. - Federal penalties for powder cocaine and crack cocaine 
should be revised and made more comparable to each other, the U. S. Sentencing Commission said 
today in a report to Congress. F ederallaw currently distinguishes between the two principal forms of 
cocaine by requiring much harsher sentences for trafficking in crack cocaine compared to powder 
cocaine (5 grams of crack and 500 grams of powder cocaine both trigger the same five-year mandatory 
minimum penalty, a differential known as the "100-to-1 quantity ratio"). 

In its unanimous recommendation, the Sentencing Commission said that" although research and 
public policy may support somewhat higher penalties for crack than for powder cocaine, a 100-to-1 
quantity ratio cannot be justified." In the past several years, critics of the law have focused on the 
disproportionate impact the crack penalties have had on African American defendants, who account for 
approximately 90 percent of all offenders sentenced under the harsher penalties. 

"Selecting the appropriate threshold for triggering the five-year mandatory minimum penalties is 
not a precise undertaking," the report said. "The Commission is firmly and unanimously in agreement 
that the current penalty differential for federal powder and crack cocaine cases should be reduced by 
changing the quantity levels that trigger mandatory minimum penalties for both powder and crack 
cocaine," 

Instead of offering a single new ratio, the Commission recommended a range of possible options 
to adjust both powder cocaine and crack cocaine penalties. "For powder cocaine, the Commission 
recommends that the current SOO-gram trigger for the five-year mandatory minimum sentence should be 
reduced to a level between 125 and 375 grams, and for crack cocaine, the current five-gram trigger 
should be increased to between 25 and 75 grams," the report said. The ten-year mandatory minimum 
penalties should be revised accordingly, the Commission said. 

Judge Richard P. Conaboy, Chairman of the Sentencing Commission, said, "The ranges 
suggested provide Congress the flexibility to make an informed judgment about the appropriate 
penalties for these two forms of cocaine. We feel strongly, though, that the current policy must be 
changed to ensure that severe penalties are targeted at the most serious traffickers. Adopting a ratio 
within the ranges we recommend will more accurately accomplish this purpose," he said. 
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Congress directed the Commission to submit new recommendations on federal cocaine 
sentencing policy after rejecting proposed changes to the sentencing guidelines for powder and crack 
cocaine offenses developed by the Commission in 1995. Since that time, the Commission has 
conducted additional research, consulted with law enforcement and substance abuse experts, and 
analyzed a vast array of information about powder cocaine and crack cocaine and the changing markets 
for these drugs. 

In order to act on the Commission's recommendations, Congress would need to pass and the 
President would need to sign a bill revising current federal mandatory minimum penalties. After 
Congress has evaluated the recommendations and expressed its views, the Commission would amend its 
sentencing guidelines to reflect congressional intent. 

The U.S. Sentencing Commission, an independent agency in the Judicial Branch of the federal 
government, was organized in late 1985 to develop a national sentencing policy for the federal courts. 
The resulting sentencing guidelines, which went into effect November 1, 1987, structure the courts' 
sentencing discretion to ensure that similar offenders who commit similar offenses receive similar 
sentences. Since nationwide implementation in January 1989, federal judges have sentenced more than 
300,000 defendants under the guidelines. 

The report and recommendations on cocaine sentencing policy are available on the 
Commission's Internet Website, "www.ussc.gov" .• 
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COCAINE AND FEDERAL SENTENCING POLICY 
(as directed by section two of Public Law 104-38) 

I: .. .IQ!;!:~~.~.9..~ ....................................................................................................................................................... . 

Federal sentencing policy for cocaine offenses has come under extensive 
criticism during the past few years. Public officials, private citizens, criminal justice 
practitioners, researchers, and interest groups have all challenged the fairness and 
efficacy of the current approach to sentencing cocaine offenses. Critics have focused 
on the differences in federal penalty levels between the two principal forms of 
cocaine - powder (cocaine hydrochloride) and crack (cocaine base) - and on the 
disproportionate impact the more severe crack penalties have had on African
American defendants. 

In 1994, these concerns led Congress, in the Violent Crime Control and Law 
Enforcement Act of 1994, to direct the Sentencing Commission to issu!! a report and 
recommendations on cocaine and federal sentencing policy. On February 28, 1995, 
the Commission issued a comprehensive report to Congress in which it unanimously 
recommended that changes be made to the current cocaine sentencing scheme, 
including a reduction in the 100-to-l quantity ratio between powder cocaine and 
crack cocaine. The report indicated that the Commission would investigate ways to 
account for the harms associated with cocaine offenses in the sentencing guidelines 
and would then recommend appropriate enhancements and adjustments in the 
quantity ratio. 

On May 1, 1995, by a 4-3 vote, the Commission sent to Congress proposed 
changes to the sentencing guidelines for cocaine offenses. The changes proposed by 
the majority would have made the starting point for determining sentences for 
powder and crack offenders the same by adopting a I-to-l quantity ratio at the 
powder cocaine level and would have provided sentencing enhancements for violence 
and other harms disproportionately associated with crack cocaine. See 60 Fed. Reg. 
25074. The minority dissented based on an assessment that the recommended 
enhancements could not sufficiently account for the added harms associated with 
crack cocaine and thus did not warrant the total elimination of a differential between 
base sentences. 

Pursuant to 28 U.S.C. § 994(p), Congress passed and the President signed 
legislation rejecting the Commission's proposed guideline changes. See Pub.L. No. 
104-38, 109 Stat. 334 (Oct. 30, 1995). In the legislation, Congress effectively 
returned the issue to the Commission for further consideration and directed the 
Commission to submit to Congress new recommendations regarding changes to the 
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statutes and sentencing guidelines for the unlawful manufacturing, importing, 
exporting, and trafficking of cocaine. We submit this report in compliance with the 
1995 congressional directive that "the sentence imposed for trafficking in a quantity 
of crack cocaine should generally exceed the sentence imposed for trafficking in a like 
quantity of powder cocaine." 

In response to that directive, the Commission again has deliberated carefully 
over federal cocaine sentencing policy and has assessed the concerns raised by 
Congress, conducted new research, consulted with law enforcement and substance 
abuse experts, and reviewed all of the Commission's prior research and analysis. The 
Commission has accumulated a vast array of information about both powder and 
crack cocaine and about the changing markets for these drugs. Based on this work, 
the Commission is unanimous in reiterating its original core fmding, outlined in its 
February 1995 report to Congress that, although research and public policy may 
support somewhat higher penalties for crack than for powder cocaine, a lOO-to-1 
quantity ratio cannot be justified. The Commission is firmly and unanimously in 
agreement that the current penalty differential for federal powder and crack cocaine 
cases should be reduced by changing the quantity levels that trigger mandatory 
minimum penalties for both powder and crack cocaine. Therefore, for powder 
cocaine, the Commission recommends that Congress reduce the current 500-gram 
trigger for the five-year mandatory minimum sentence to a level between 125 and 
375 grams, and for crack cocaine, that Congress increase the current five-gram 
trigger to between 25 and 75 grams. 

In Part II of this report, we summarize the current federal sentencing law for 
cocaine offenses. In Part III, we discuss the goals of federal drug sentencing policy 
adopted by Congress, recent administrations, and the Commission. We then 
evaluate current cocaine sentencing policy against these goals. Finally, in Part IV, we 
set forth our conclusions and recommendations for moditying federal cocaine 
sentencing policy. 

TI, .... Th.!: .. Q!!!J.".!:!!~ .. !t~w. ......................................................................................................................................... . 

The current sentencing structure for cocaine offenses is primarily the result of 
the Anti-Drug Abuse Act of 1986. The Act established· mandatory minimum 
penalties for persons convicted of trafficking in a variety of controlled substances. 
The 1986 Act pegged the mandatory minimums to specific quantities of drugs 
distributed (based on a mixture or substance containing a detectable amount of the 
drug). The quantities triggering the Act's mandatory minimum penalties differed for 
various drugs and in some cases for different forms of the same drug. The Act 
treated powder cocaine differently than crack cocaine by establishing what has come 
to be known as the lOO-to-1 quantity ratio between the two forms of cocaine. In 
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other words, it takes one hundred times as much powder cocaine as crack cocaine to 
trigger the same mandatory penalties. Thus, a person convicted of selling 500 grams 
of powder cocaine is subject to the same five-year mandatory minimum sentences as 
a person selling 5 grams of crack cocaine, while a person convicted of selling 5,000 
grams (5 kilograms) of powder is subject to the same ten-year mandatory minimum 
sentence as a person who sells 50 grams of crack. 

In 1987, the Sentencing Commission used the drug quantity levels 
designated by Congress - including the quantity levels for cocaine offenses based on 
the 100-ro-1 quantity ratio - in developing sentencing guidelines for drug offenses. 
Using the mandatory minimum statutes, which list only the quantities corresponding 
to the five- and ten-year mandatory minimum sentences, the sentencing guidelines 
set proportionate sentences for the full range of other powder and crack cocaine 
quantities. . 

Congress also distinguished crack cocaine from both powder cocaine and 
other controlled substances in the Anti-Drug Abuse Act of 1988 by creating a 
mandatory minimum penalty for its simple possession. This is the only federal 
mandatory minimum for a first offense of simple possession of a controlled 
substance. Under this law, possession of more than five grams of crack cocaine is 
punishable by a minimum five years in prison. Simple possession (without the 
intent to distribute) of any quantity of powder cocaine by first-time offenders is a 
misdemeanor punishable by no more than one year in prison. 

m., ... Th!; .. G9..~~ .. 9..f.f.~!!!;!~.P.~g.~!;.~.!.~!}~.mg)?9..~9: ............. : .................................................... .. 

In response ro the 1995 legislative directive, the Commission has carefully 
considered each factor listed in the directive and has evaluated current federal cocaine 
sentencing policy in relation to congressional and administration goals for drug 
offense sentencing generally. These goals have been articulated in debates 
surrounding the Anti Drug Abuse Act of 1986 and other legislation, expressed in 
statements by officials of several administrations, and embraced generally by the 
Sentencing Commission. As we discuss below, these goals suggest that those who 
traffic in either powder or crack cocaine should be sentenced severely, but that the 
current penalty differential between powder and crack cocaine should be reduced. 

A. Sentences Should Be Commensurate With the Dangers 
Associated With A Given Drug 

Regardless of the quantity of drug involved, distributing any of the primary 
domestic illegal drugs - heroin, cocaine (powder or crack), methamphetamine, 
PCP, LSD, or marijuana - is a serious crime. All of these drugs cause great harm 
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to individuals and to society at large, and the stern punishments meted out under 
federal law for drug distribution reflect congressional, executive, and Sentencing 
Commission judgment about the gravity of these offenses and the menace caused by 
these drugs. 

Congress and the Commission have also concluded, however, that some of 
these drugs have more atrendant harms than others and that those who traffic in 
more dangerous drugs ought to be sentenced more severely than those who traffic in 
less dangerous drugs. This policy is meant both to discourage the trafficking of 
more serious drugs and to punish those who do more harm to society by 
distributing these drugs. The policy is embodied, for example, in the federal 
schedules of controlled substances, 21 U .S.C. § 812, that differentiate the more 
dangerous controlled substances from those that are less dangerous, as well as in the 
different penalty levels associated with trafficking in the various scheduled 
substances, 21 U.S.C. § 841. 

The Commission's research, detailed at great length in its 1995 report, found 
significant dangers associated with both crack and powder cocaine trafficking and 
use. The Commission a1sp found, however, that many of these dangers are 
associated to a greater degree with crack cocaine than with powder cocaine. For 
example, crack cocaine is more often associated with systemic crime - crime related 
to its marketing and distribution - particularly the type of violent street crime so 
often connected with gangs, guns, serious injury, and death. In addition, because it 
is easy to manufacture and use and relatively inexpensive, crack is more widely 
available on the street and is particularly appealing and accessible to the most 
vulnerable members of our society. Unfortunately, the purveyors of crack worked 
hard to design a method to distribute the drug at a cheap price, making it appealing 
to the most economically disadvantaged of our society. Finally, because crack is 
smoked rather than snorted, it produces more intense physiological and psychotropic 
effects than snorting powder cocaine, and so the crack user is more vulnerable to 
addiction than the typical powder user, though we note that injecting powder 
cocaine into the bloodstream produces effects similar to smoking crack and hence 
creates a similar vulnerability to addiction. Based upon these fmdings, the 
Commission reiterates the conclusion from its 1995 report that federal sentencing 
policy must reflect the greater dangers associated with crack. 

B. Five- and Ten-Year Mandatory Sentences Should Be Targeted At 
Serious Traffickers 

Since 1986, federal drug sentencing policy has been based in part on the 
principle that the quantity of drug involved in an offense reflects both the harm to 
society as well as the offender's culpability. Accordingly, Congress countenanced in 
the Anti-Drug Abuse Act of 1986 that any drug trafficker accountable for a quantity 

Page 4 oj 10 



" 

.................................................................................................................. c;:.q.~~!.'!.~ .. '!.'.!1.F.~r!!!:.":!..~~!.':!!.~i.'!8..!:.9.~01. .. :.N!:!:!J???. 

of drug indicative of a "mid-level" or "serious" trafficker ought to receive, with very 
few exceptions, at least a five-year prison sentence. To determine the quantity of 
drugs indicative of mid-level or serious traffickers, Congress consulted with drug 
enforcement experts to gather information about drug markets at the time and set 
quantiry triggers based on this information. 

In reexamining current cocaine sentencing policy, the Commission has used 
this same approach based on updated market information. In 1986, the crack 
cocaine market was just emerging, and since that time,· much more has been learned 
about the marketing of both powder and crack cocaine. Recently, the Commission 
requested and obtained information from the Drug Enforcement Administration 
("DEA"), the Office of National Drug Control Policy, the National Institute on 
Drug Abuse, and the Substance Abuse and Mental Health Administration to 
reevaluate the quantity levels of drug associated with mid-level or serious traffickers. 
Following these consultations and based on the Commission's own data - including 
data that have become available since the Commission's 1995 report - the 
Commission concludes that the five-gram trigger for crack cocaine is over inclusive 
because it reaches below the level of mid-level or serious traffickers who deserve the 
five-year statutory penalty. 

Five grams of crack cocaine is indicative of a retail or street-level dealer rather 
than a mid-level dealer. Accordingly, the Commission concludes that the five-gram 
trigger should be increased to better target mid-level dealers. This is not to say that 
all street-level cocaine dealers should receive sentences of less than five-years 
imprisonment. If a street-level dealer possesses a gun, is involved in violence or 
other aggravating conduct, uses juveniles, or is involved in unusually large quantities 
of drugs, a more severe sentence would be warranted. Both the guidelines and other 
laws provide for such enhancements. But based solely on quantity, our analysis 
suggests that an appropriate trigger for the five-year mandatory sentence for crack 
offenses should be higher than five grams. 

For powder cocaine, the information and data suggest that some decrease in 
the quantity trigger may be warranted. Because nearly all cocaine is initially 
distributed in powder form until some later time in the distribution chain when . 
some is then converted to crack, the Commission believes that it is appropriate to 
increase penalty levels for trafficking in powder cocaine to partially reflect the greater 
harms associated with crack and to reduce unwarranted sentencing disparity between 
powder and crack cocaine traffickers. In addition, the ease with which powder 
cocaine is converted to crack cocaine also suggests that some increase in powder 
cocaine penalties may be appropriate. For these reasons, the Commission concludes 
that a more appropriate quantity trigger for the five-year mandatory sentence for 
powder cocaine would be less than 500 grams. 
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It is important to note that, although changes in the quantity triggers for 
crack and powder cocaine would change the starting point for determining sentences 
under the guidelines, ultimate sentences are based on more than simply drug 
quantity. In contrast to a penalty structure that relies exclusively or primarily on a 
quantity ratio to distinguish among offenders, the guidelines approach allows for the 
more refmed and individua1ized sentencing that Congress envisioned under the 
Sentencing Reform Act as well as the most efficient and effective use of scarce federal 
prison resources. The Commission reiterates its 1995 conclusion that, when 
applicable, guideline enhancements should be used to account for harms related to 
crack and powder cocaine offenses with less reliance put on drug quantity. For 
example, any cocaine trafficker who possesses or uses a firearm or other dangerous 
weapon during a drug crime ought to receive a substantially enhanced sentence. 
Other factors - such as the use of juveniles in a drug trafficking offense, a 
defendant's prior drug trafficking convictions, a defendant's role in the offense, and 
the other factors listed in the 1995 congressional directive - are all important in 
determining an appropriate drug sentence. The enhancements in the guidelines 
system can account for these and other important factors related to a defendant's 
criminal culpability and should be relied on to the greatest extent possible. 

C. Cocaine Sentencing Policy Should Advance the Federal 
Government's Role in the National Drug Control Effort and 
Rationalize Priorities for the Use of State and Federal Resources 
in Targeting Drug Use and Trafficking 

The federal government and state governments share a common interest in 
developing an effective drug control policy that allocates responsibility for 
prosecution, adjudication, sentencing, and imprisonment in such a way that these 
functions are carried out in the most efficient, effective, and constitutionally 
appropriate manner. Sentencing policy plays an important role in the allocation of 
resources among federal, state, and local government entities. Thus, the 
Commission is increasingly convinced that federal sentencing policy must be 
designed in coordination with a larger national effort that recognizes and takes into 
account the appropriate allocation of drug enforcement and drug control efforts at 
all levels of government. 

National drug control policy over the last decade has, for appropriate reasons, 
relied upon extensive coordination and cooperation among federal, state, and local 
governmental entities. The result has been that both the federal government and 
state and local governments are targeting many of the same offenders and the same 
criminal activity in an effort to root out perpetrators of drug-related criminal activity. 
Stated another way, in most instances, the same offenders and the same criminal 
activity can jurisdictionally be prosecuted, adjudicated, sentenced, and imprisoned in 
either the state or federal system. The choice about whether to proceed under state 
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or federal law has, to some extent, been driven by comparisons of these overlapping 
sentencing policies. 

The resources available at all levels of government are limited and will, in the 
foreseeable future, be increasingly stretched. This is particularly true in the area of 
law enforcement, judicial resources, and prison resources. Thus, in the sentencing 
context, as well as many other contexts inherent in the criminal justice system, we 
support national efforts to rationalize and target, in an efficient and effective way, the 
manner in which criminal justice resources are deployed to take into account the 
appropriate roles of the federal government as compared with state and local 
governments, and to focus the use of criminal justice resources in such a way that the 
effectiveness of the resources is maximized and the appropriate roles of each level of 
government are recognized. The constitutional principles of federalism are no less 
imperative in the criminal law context than they are in other areas of constitutional 
inquiry. See United States v. Lopez, 514 U.S. 549 (1995). Although this goal of 
rationalizing and allocating the respective roles of federal and state and local 
governments is an issue far bigger than sentencing policy, the Sentencing 
Commission recognizes and takes as one of its goals the effort to try to draw 
appropriate thresholds for federal sentencing that will take into account the regional 
variations and preferences of state and local governments that should be respected in 
the criminal law context. 

To this end, it is our view that federal sentencing policy should reflect federal 
priorities by targeting the most serious offenders in order to curb interstate and 
international drug trafficking and violent crime. Consistent with general 
constitutional principles of interstate commerce and the appropriate roles of the 
federal government, it is our view that an effort to rationalize federal sentencing 
policy would atrempt to identify those components of the criminal element in drug 
trafficking that are most appropriate for federal concern and reserve to the states 
those criminal activities and defendants that state resources could most effectively 
target and consider in their own sentencing schemes. Though most of the 
overlapping jurisdiction between the state and federal governments in national crime 
control policy may be authorized by the Constitution, it does not necessarily follow 
that such overlapping jurisdiction is either the most effective or the most efficient use 
of the combined resources of the federal and state governments. For example, it is 
clear in looking at state sentencing schemes that states have historically made a wide 
variety of choices about the sentencing of persons who are deemed low-level 
offenders or who are apprehended with street-level amounts of drugs. These choices 
reflect traditional state responsibility for addressing public health, safety, and welfare 
issues related to addicts, street-level crime, and persons low in local distribution 
chains. States may be able to address these issues more economically and with more 
locally-focused penal and social goals than can be achieved by the federal 
government. 
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Federal cocaine sentencing policy is an excellent example of a place to start 
rationalizing federal and state priorities with respect to drug control. It is the view 
of the Sentencing Commission that current federal cocaine policy inappropriately 
targets limited federal resources by placing the quantity triggers for the five-year 
mandatory minimum penalty for crack cocaine too low. The use of federal 
sentencing policy as the machine to drive enforcement, adjudication, and 
imprisonment choices does not reflect a thoughtful and considered choice about the 
most effective use of public resources at all levels. This debate about the proper role 
of the respective levels of government goes far beyond federal cocaine policy. We are 
convinced, however, that adjusting the powder and crack five-year quantity triggers 
to target serious dealers will begin the process of adjusting national drug policy in a 
way that effectively and efficiently directs resources at all levels. 

D. Cocaine Sentencing Policy and Practice Must Be Perceived By the 
Public As Fair 

One of the issues of greatest concern surrounding federal cocaine sentencing 
policy is the perception of disparate and unfair treatment for defendants convicted of 
either possession or distribution of crack cocaine. Critics argue that the 100-to-l 
quantity ratio is not consistent with the policy, goal, and mission of federal 
sentencing - that is to be effective, uniform, and just. While there is no evidence of 
racial bias behind the promulgation of this federal sentencing law, nearly 90 percent 
of the offenders convicted in federal court for crack cocaine distribution are African
American while the majority of crack cocaine users is white. Thus, sentences appear 
to be harsher and more severe for racial minorities than others as a result of this law. 
The current penalty strucmre results in a perception of unfairness and inconsistency. 

Designing sentencing policy to properly focus federal resources on the most 
violent and dangerous offenders will also help alleviate concerns that have been 
raised with the Commission about prosecutorial and investigative sentencing 
manipulation. For example, because powder cocaine is easily converted into crack 
cocaine and because the penalties for crack cocaine offenses are significantly higher 
than for similar quantity powder cocaine offenses, law enforcement and prosecutorial 
decisions to wait until powder has been converted into crack can have a dramatic 
impact on a defendant's final sentence. To the extent that the differential is reduced, 
the potential for this practice will also diminish. 
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A. Penalties for Cocaine Trafficking 

In reassessing penalties for cocaine trafficking, the Commission has moved 
step-by-step through an evaluative process that examined all of the factors listed by 
Congress in the 1995 legislation and the goals set forth above. In arriving at 
recommended changes to current policy, the Commission has balanced conflicting 
goals. The Sentencing Commission shares congressional and public concern about 
the harms associated with both forms of cocaine - both to users and to the society 
as a whole - including the violence associated with its distribution, its use by 
juveniles, the involvement of juveniles in its distribution, and its addictive potential. 
However, as the Commission reported in 1995, we again conclude unanimously that 
congressional objectives can be achieved more effectively without relying on the 
current federal sentencing scheme for cocaine offenses that includes the lOO-to-l 
quantity ratio. 

The Sentencing Commission thereby recommends that Congress revise the 
federal statutory penalty scheme for both crack and powder cocaine offenses. 
Selecting the appropriate threshold for triggering the five-year mandatory minimum 
penalties is not a precise undertaking, but based on the best available research and 
the goals detailed above, the Commission recommends for Congress's consideration 
a range of alternative quantity triggers for both powder and crack cocaine offenses. 
For powder cocaine, the Commission concludes that the current SOD-gram trigger 
for the five-year mandatory minimum sentence should be reduced to a level between 
125 and 375 grams, and for crack cocaine, the five-gram trigger should be increased 
to between 25 and 75 grams. 

We urge Congress to adopt a ratio within the quantity ranges we have 
recommended to address the problem as soon as possible, as hundreds of people will 
continue to be sentenced each month under th~ current law,' After Congress has 
evaluated our recommendations and expressed its views, the Commission will amend 
the guidelines to reflect congressional intent. Consistent with the principles of the 
Sentencing Reform Act of 1984, the Commission believes that better sentencing 
policy - for cocaine as well as for other offenses - is developed through 
Commission research and expertise together with regular and ongoing consultation 
with Congress and the ExeCutive Branch. We intend to continue to work closely 
with Congress and senior administration officials as pertinent legislation is 
developed. By doing so, we believe a fairer and more effective cocaine sentencing 
policy - one that better targets serious and upper-level dealers and the most violent 
and dangerous drug offenders - can be created. 
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The Commission is mindful that these and other related sentencing changes 
could have a substantial impact on the federal prison population, thus changing the 
resources available for other drug control strategies. The President, the Attorney 
General, the Congress, and the Office'ofNational Drug Control Strategy have 
repeatedly indicated that an effective drug control strategy requires a balanced 
approach of domestic and international law enforcement, interdiction, prevention, 
and treatment. The impact of policy changes on drug control resources must be 
considered seriously before making any substantial increase in drug sentences. The 
Commission is prepared to provide impact analysis and other expertise to both 
Congress and the Executive Branch at any time. 

B. Penalties for the Simple Possession of Crack Cocaine 

The Commission has also reassessed the penalties uniquely applicable to the 
simple possession of crack cocaine. Much of the rationale for reexamining the 100-
tool quantity ratio applicable to cocaine trafficking offenses similarly applies to the 
penalties applicable to crack simple possession offenses. The Commission reiterates 
its unanimous fmding that the penalty for simple possession of crack cocaine should 
be the same as for the simple possession of powder cocaine. 

Richard P. Conaboy 
Chaimutn 

Michael S. Gelacak 
VICe Chaimutn 

Michael Goldsmith 
VICe Chaimutn 

Wayne A. Budd 
Commissioner 

Deanell R. Tacha 
Commissioner 

MichaelJ. Gaines 
Ex-officio 

Mary Frances Harkenrider 
Ex-officio 
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COCAINE AND FEDERAL SENTENCING POLICY 
(as directed by section two of Public Law 104-38) 

I concur with my colleagues in this report and the recommendations in 
response to Congress's request. However, the recommendations, while moving our 
federal sentencing system in the direction of greater fairness, fail to rectifY fully an 
unjust sentencing system for crack cocaine. After several years of careful study, . 
detailed examination of our sentencing system, and meetings with defendants 
sentenced under these penalties, I have come to the conclusion that Congress 
established an unfair mandatory minimum of five years for trafficking in five grams 
of crack cocaine. This is particularly the case when those who traffic in up to 500 
grams of powder cocaine may in many instances not even be prosecuted at the 
federal leveL The Sentencing Commission exacerbated this problem by constructing 
its guidelines to increase sentences proportionately for drug quantities above 
mandatory minimum levels. The result is extremely severe sentences for those at the 
lower ends of the drug distribution chain. 

I support severe sentences for serious criminal conduct. I oppose a penalty 
structure that results in unfair sentences, and it is clear to me that the current 
mandatory minimum sentences for five grams of crack cocaine are unjust and that 
failing to correct the imbalance with powder cocaine does not serve justice. I am 
also troubled by the economics of this penalty structure. Incarceration is expensive. 
Whether lengthy federal prison sentences for street-level crime is the wisest use of 
scarce resources deserves far more consideration. I believe the country would be 
better served by our dealing more directly with these issues. Political compromise is 
a function betrer left to the Legislature. 

Congress and the Sentencing Commission have a responsibility to establish 
fair sentencing standards that protect the public, enhance the public's confidence in 
our criminal justice system, and ensure that similarly situated offenders are treated 
similarly. For the majority of crimes, we have accomplished these goals by 
establishing a "truth in sentencing" system and fair sentencing standards. We have 
jointly failed in our approach toward crack cocaine sentences, and the result is 
seriously disparate sentences. We should not lose sight of that overriding reality. 

President Kennedy in a speech to the Massachusetts State Legislature said: 

For of those to whom much is given, much is required. 
And when at some future date the high court of history 
sits in judgment on each of us, recording whether in our 
brief span of service we fulfilled our responsibilities to 
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the state, our success or failure, in whatever office we 
hold, will be measured by the answers to four questions: 
First, were we truly men of courage.... Second, were we 
truly men of judgment.... Third, were we truly men of 
integrity.... Finally, were we truly men of dedication? 

Does any Commission preserve its integrity by persevering in that which it is 
unable to accomplish even though it believes it to be right? The answer seems 
apparent. In its original recommendation to the Congress, the Commission 
proposed changes to the sentencing guidelines for cocaine offenses that would have 
equated base sentences for powder and crack offenders by adopting a 1: 1 quantity 
ratio at the powder cocaine level with sentencing enhancements for violence and 
other harms disproportionately associated with crack cocaine. 

Congress and the Administration chose not to accept that recommendation. 
The Congress specifically rejected the proposed amendments that would otherwise 
have taken effect by operation of law on November 1, 1995. That, of course, was 
the prerogative of both but does not necessarily lead to the conclusion that the 
Commission's recommendation was wrong as a matter of policy. 

We can argue over the merits. We could also propose simple solutions in the 
hope that the problem would then go away. The Commission, for its part, could 
simply do nothing. Silence is clearly the simplest course. I believe that that would 
accomplish nothing positive. Conversely, the Congress could suggest that the ratio 
be eliminated by simply raising the penalties for powder cocaine to the same level as 
crack. That also would accomplish nothing positive. There are no easy answers. 

During the year 1993, of those sentenced for crack cocaine, 88.3 percent 
were Black and 95.4 percent were non-White. Even though the Commission has 
conceded that there was no intent by the Legislature that penalties fall 
disproportionately on one segment of the population, the impact of these penalties 
nonetheless remains. If the impact of the law is discriminatory, the problem is no 
less real regardless of the intent. This problem is particularly acute because the 
disparate impact arises from a penalty structure for two different forms of the same 
substance. It is a little like punishing vehicular homicide while under the influence of 
alcohol more severely if the defendant had become intoxicated by ingesting cheap 
wine rather than scotch whiskey. That suggestion is absurd on its face and ought be 
no less so when the abused substance is cocaine rather than alcohol. 

The logic of this analogy is compelling, but even if that is not so, eliminating 
discrimination is a principle to which this nation has committed itself. As a signator 
of the United Nations International Convention on the Elimination of all Forms of 
Racial Discrimination, the United States pledged to: 
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... take effective measures to review governmental, 
national and local policies, and to amend, rescind or 
nullify any laws and regulations which have the effect of 
creating or perperuating racial discrimination wherever 
it eXists. 

Clearly the 100:1 powder/crack cocaine ratio would qualifY as such a law. 

Although a discussion of the nation's drug abuse problem and the impact of 
penalties on African Americans and other people of color is often uncomfortable and 
elevates the profIle of the issue as well as the political consequences, we cannot 
choose to ignore it or act as if it is of no concern. The perception of unfairness is a 
very real problem. Black Americans know that the penalties for crack cocaine fall 
primarily upon the youth of their communities and they do not countenance the 
present penalty strucrure.· There is a vast difference between wanting to rid your 
neighborhoods of crack users and dealers and wanting members of your community 
treated more harshly than others using and trafficking in the same substance in a 
different form. How is what we are doing or propose to change making the lives of 
these people betrer? It seems to me it is not. Rather, I believe that those we would 
like to protect and help are those most affected and harmed by a law that clearly 
leads to a racially disparate and overly severe result. That is wrong. 

There are other, and betrer ways to deal with drug abuse in this country. The 
current quantity-driven system of imposing penalties is simplistic and quite effective 
in filling our prisons. It begs the question of what the role of the federal 
government ought to be with regard to drug use, abuse, and trafficking. Should the 
federal government focus its enforcement efforts more on street-level dealers or on 
major importers and traffickers of the drug trade? Is the best use of federal 
manpower concentrating on street-level trade or are states and localities betrer able 
to be cost-efficient in this area? Conceding that reasonable men and women can and 
do differ on these questions, I submit that the federal government ought to focus 
resources on the major players in the drug trade and leave the street-level players to 
be dealt with by state courts as a local issue. If you accept that premise of different 
roles for the federal and state governments in dealing with drug abuse, a federal 
penalty scheme based upon significant punishment for minimal quantities of drugs is 
counterproductive. The current policy focuses law enforcement efforts on the lowest 
level of the distribution line - the street-level dealer. Unless we ignore all evidence 
to the contrary, the current policy has little or no impact upon the drug abuse 
problem. The jails are full. Drug abuse is a more significant problem than it was 
when Congress in 1986 adopted mandatory minimum penalties based on the 
quantity of drugs involved in the offense. There also seems to be an unending 
supply of willing participants in the drug trade, and it is unlikely that many citizens 
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would say they feel significantly safer today than they did 20 or even ten years ago. 
As a nation, we cannot punish our way out of this problem. Increased penalties and 
sentences offer no panaceas for societal ills. We need to look at other solutions and 
stop making false promises. We should be concerned about our current focus on 
long-term incarceration and where that leads us. Is it more advantageous to invest in 
structures or people? Does it make sense to invest upwards of $100,000 of federal 
resources to incarcerate someone involved in a street-level drug transaction that at 
best will net a few hundred dollars illicit profit, or are there other ways to get at and 
deal with this problem? 

It seems to me that a better way to direct the federal law enforcement effott 
in dealing with the drug abuse problem is to change the focus of statutory 
mandatory minimum penalties from quantities of drugs to consideration of the role 
of the perpetrator in the offense. This change would target our law enforcement 
efforts on middle- and high-level drug dealers. Congress, the Administration, and 
this Commission could probably all agree on a statute that increases penalties for 
serious offenders and might actually impact the flow of drugs to our communities. 
This approach, not inconsequentially, resolves the problem caused by the different 
penalty structures for powder and crack cocaine. 

Although an approach that would lower sentences for a segment of low-level 
defendants could be labeled "soft on crime," additional considerations indicate that 
the label might be inaccurate. Recognizing that whenever concerns about lowering 
penalties are raised the level of discourse is amplified, the Commission nonetheless 
would be remiss in not acknowledging that it has information (based on interviews, 
discussions, correspondence and commentary solicited from those involved in the 
criminal justice system throughout the country) that many judges, wardens, police 
officials, law enforcement officers, assistant United States attorneys, probation 
officers and Members of Congress are also concerned about the injustices caused by 
the present drug sentencing policies. 

Additionally, public attitudes about appropriate drug penalties may be 
different from the view generally acknowledged. In its study, lust Punishment: 
Public PerceI'tions and the Federal Sentencing Guidelines, the Commission, as a 
result of a national survey found that generally respondents were more likely to give 
crack cocaine traffickers shotter punishments than those called for under the 
sentencing guidelines. That fmding is startling and contrasts sharply with widely 
expressed views. If the public and various law enforcement officials and personnel 
acknowledge there is a problem, perhaps the Commission and Congress and the 
Administration ought to pay attention. Bad laws weaken respect of good laws. 
Consequences follow. Sooner or later all those people who feel alienated as a result 
of receiving what they believe to be unfair treatment and unjust sentences will be 
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released from jail. Does this country really expect them to become productive 
members of society or might we anticipate some retributive behavior? 

I believe strongly that the disparity between penalties for the same quantities 
of crack and powder cocaine is wrong. The only real solution to the injustice is to 
eliminate it. I also believe that tenacity of purpose in a rightful cause should not be 
shaken by the frenzy of those clamoring for what is wrong. The congressional 
mandate that penalties for crack cocaine must be higher than those for a similar 
quantity of powder cocaine, however, makes it impossible for the Commission alone 
to accomplish that goal at the present time. The Commission's recommendation is 
better than simply choosing to ignore the problem. 
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