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INTRODUCTION BY THE CO-CHAIRS

On May 22, 1997, a bipartisan group of Members of Congress asked us to
convene a committee on national tobacco policy. In response to this request, we formed
the panel that has met as the Advisory Committee on Tobacco Policy and Public Health.
This Committee is composed of representatives of some of the major public health groups
that have been leaders in the debate on tobacco control. The selection of organizations to
be represented was an especially difficult task, inasmuch as so many highly qualified
groups with great expertise are involved in tobacco control; nevertheless, in order to
make the Committee of manageable size, we made hard choices to limit the number of
members and urged them to consult with a wide range of other organizations and experts.

The Committee has as its mission the deveIOpmcnt of a comprehensive and
rational public health policy toward tobacco, containing clear goals and principles, in
order to provide a benchmark against which future public and private act1v1t1es can be
measured.

The Committee has met three times, each time in open session, on June 5, June

18, and June 25. To conduct its work, the Committee resolved itself into five task forces

on overlapping topics:

« Regulation of Nicotine and Tobacco Products (Chair: American Cancer Society)
~« Youth and Tobacco (Chair: Amencan Academy of Pediatrics)
» Performance Objectives Subgroup (Chair: Partnership for Prevention)
» Current Users of Tobacco Products (Chair: American Medical Association)
« Environmental Tobacco Smoke (Chair: American Lung Association)
« Future of the Tobacco Industry and Tobacco Control Efforts (Chair: Advocacy
Institute) ‘

These task forces conferred independently and made their preliminary reports to the

. Committee. Each report was discussed in open session and amendments were made.

Revised reports were developed and summarized.

We believe that this final report speaks loudly for itself, but it is perhaps
appropriate for us to note here what this report does not speak to. This is not a report on
past actions of the tobacco industry or on the harm that it has done. It is not intended to
recommend how tobacco litigation or compensation programs for past injury should be
handled. It is not 2 report on liability for the past.

Rather, in keeping with the Congressional charge, this is a blueprint for the future

- of tobacco policy and public health. It is neither incremental nor utopian. The plans

outlined are ambitious but they can be achieved within a short time.



Most of all, this report is a document intended to look forward, and to move the
Nation from its past injuries to future good health. Its recommendations are to-ensure
complete ability for the FDA to regulate nicotine and tobacco products, to prevent our. - -
children from starting to smoke, to treat those already addicted to tobacco, and to protect -.
nonsmokers from involuntary exposure to smoke. These are the goals for which all new ::
policy should aim. Any approach that fails these goals fails the Nation and fails the
future.

We fully recognize that there are billions of dollars at stake here in hospital biils,
cormpensation, and liability costs. While these are important issues, we believe that this
debate about the past should not distract us from solid plans for the future. Not one of
those compensatory dollars will be well spent if our children repeat their elders’ mistakes, -
if adults continué their addiction, or if we all have smoke in our faces. As the national
debate about tobacco continues, we urge all sides to keep their eyes clearly on this
extraordinary opportunity for change.

. ‘What follows is a summary of the major recommendations of each of the task
forces. An appendix has been included that contains the full final report of each of the
task forces. .

- We want to thank and acknowledge our colleagues who have joined us for this
-daunting task in such a brief amount of time. We appreciate the expertise, commitment,
and labor that have been contributed. We are confident that our work together will
change the debate for the better. .

C. Everett Koop, M.D., Sc.D. David A. Kessler, M.D.



SUMMARY OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON
THE REGULATION OF NICOTINE AND TOBACCO PRODUCTS

BACKGROUND

“[N]icotine in cigarettes and smokeless tobacco has the same pharmacological
effects as other drugs that FDA has traditionally regulated.”' Indeed, it is ackncwledged
that nicotine is extremely addictive and that “the vast majority of people who use
nicotine-containing cigarettes and smokeless tobacco do so to satisfy their craving for the
pharmacological effects of nicotine; that 1s, to satisfy their drug-dependence or
addiction.”? Many would argue, therefore, that the regulation of nicotine and its dehvery
is itself the most essential element of tobacco control activities.

Other comporicnts of tobacco smoke are also toxic. The ta}, carbon monoxide,
and additives contained therein are dangerous to the health of those using tobacco and
those around them.

RECOMMENDATIONS

Regulatory Policy

. FDA should continue to have authority to regulate all areas of nicotine, as
well as other constituents and ingredients, and that authority should be
made completely explicit.

. FDA should continue to have the authority to phase out nicotine and
remove ingredients that contribute to the initiation of smoking and
dependence on cigarettes and other tobacco products (including smokeless
tobacco, pipes, cigars, and roll-your-own tobacco), and that authority
should be made completely explicit.

. There should be no limitations on or spectal exceptions to FDA authority
to regulate nicotine, other constituents, and ingredients of tobacco
products and such a no-limitations policy should be made completely
explicit.

161 Fed. Reg. 168, 44661 (1996).

2 Id. at 44636 (comments of the American Heart Association, the American Lung
Association, and the American Cancer Society).
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. The FDA should continue to have authority to regulate further nicotine,
other constituents, and ingredients as the evidence suggests. The best
science, information, and health policy (and not an arbitrary deadline})
should drive FDA regulatory timing and that authority should be made

" completely explicit. o

. The FDA should have the authority to test mcotine levels by brand, based
on the best science and that authority should be made completely explicit.

. Regulation of non-tobacco nicotine delivery devices (e.g., nicotine
patches, nicotine gum, nicotine inhalers, etc.) should be done in a manner
that does not make the development and sale of less hazardous systems
difficult and that encourages maximum overzall reduction in disease.

Research Poli

. FDA should have the authority and funding to conduct research on
nicotine and other components of tobacco products.

« . International exchange and scientific conferences on nicotine and other
components of tobacco products should be convened among private
industry researchers and public researchers (such as those from the FDA,
the CDC, the NIH, and the WHO).

. Research should be conducted on the effects of nicotine in children and
adolescents.

Fiscal Policy

. FDA should be adequately funded to carry out its regulatory, enforcement,
public education, and research activities.



SUMMARY OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON
YOUTH AND TOBACCO

BACKGROUND

More than 90 percent of people who will ever smoke on a regular basis begin
doing so prior to the age of 19. Each day, some 3,000 children take up the habit; the
average age at which they begin is approximately 12-1/2, although many decide to smoke
earlier if they are able. While these children start to use tobacco for a variety of reasons,
very quickly they become addicted to the nicotine present in the product, and studies
show clearly that children have just as difficult a time quitting as do adults.

There are a number of reasons why children begin to use tobacco. Among these
are the remarkably effective advertising and promotion by the tobacco industry and, for

-many young people, perceived benefits from the use of tobacco, be they adult privileges,
appealing images, or the opportunity for rebelliousness.

RECOMMENDATIONS

Regulatory Poli

. Sale and distribution of tobacco products to persons under age 18 should
be prohlbnted
. Specific and increasingly stringent targets for the reduction of tobacco use

by children and adolescents (also known as “performance standards™)
should be established and become binding on the tobacco industry by
brand within the next two years.> Failure by the tobacco industry to meet

3 nits deliberations, the Advisory Committee recommended that a ten-year plan be
established that is at least as strong as the following: :

At the end of Reductlon target
Year 2 15%
Year3 20%
Year 4 25%
Year 5 30%
Year 6 40%
Year 7 50%

* Year 8 55%
Year 9 60%
Year 10 65%.




these targets should result in predictable financial pcnalties sufficiently
severe to act as a strong deterrent to continued failure.

« Included within this recommendation are such specific proposals as:

» Penalties should be structured so that fatlure to meet the targets
directly reduces total revenue and affects total shareholder value.

+ Such penalties-should not be arbitrarily limited or capped.

» Additional non-financial penalties should be imposed i1f tobacco
companies fail to meet such targets.

« Penalties should be assessed, to the maximum extent feasible, on
a company-by-company basis.

+ Similar goals and penalties should be established for smokeless
tobacco and other tobacco products.

Marketing, promotion, and advcrtising of all tobacco products directed at
persons under age 18 should be banned.

« Included within this recommendation are such specific proposals as:

« Services, goods, and other items that carry tobacco brand names,
logos, or imagery should be banned.

» Sponsorship of any athletic, social, or cultural events using the
name of tobacco products present or future should be banned.

« Promotion in public entertainment, including product placement
in movies and television should be banned.

Sales and distribution of tobacco products through means that might make
them available to underage users shoulid be prohibited.

« Included within this recommendation are such specific proposals as:

» Sales of tobacco products through vending machines, mail order,
Internet and other electronic systems, and self-serve displays
should be banned.

« Sales of tobacco products near schools, playgrounds, and
other areas where children congregate should be banned.

» Sales of tobacco products near health care facilities should be
banned.

« The distribution of tobacco products through free samples or
through individual or small sales should be banned.




« States should license all participants in tobacco sales (e.g.,
manufacturers, distnbutors, wholesalers, importers, etc.), and
penalties for violations of sales to minors should be strict enough
to ensure compliance with the law.

« Both State and Local governments should be allowed to enforce
violations of such restrictions and lice_:néing requirements.

. The warning and product content labeling on all tobacco products should
be strengthened. :

. Schools and other child-service institutions should adopt and enforce a
“zero-tolerance’ policy against tobacco use that applies to both minors and
employees.

« Included within this recommendation are such specific proposals as:

« A zero-tolerance policy should apply not only at school or on-
site, but also to all sponsored events and other sanctioned
activities.

« A zero-tolerance policy should include the banning of the
wearing and carrying of clothing and other items that include
promotional material for tobacco products.

Public Education and Other Public Health Policy

X Broad programs of counter-advertising should be required in all media
markets and should be funded or supported by the tobacco industry.

. Schools should implement the Centers for Disease Control and Prevention
guidelines to prevent tobacco use and addiction.

. Schools should institute comprehensive tobacco prevention programs from

pre-kindergarten through 12th grade, and such programs should be funded
or supported by the tobacco industry.

. IMPACT and ASSIST grants* programs should be continued and
strengthened.

“ IMPACT grants are administered by the Centers for Disease Control and Prevention.
ASSIST grants are administered by the National Institutes of Health.
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« . Partnerships betweer public entities (such as schools) and businesses: - "

should be instituted to help achieve continued reduction in underage use of
tobacco products.
« - Health care providers should be educated about effective means to prevent

children from beginning tobacco use.

. Tobacco use by children and adolescents should be included as an
outcome measure in assessing the quality of health care services (e.g., in
HEDIS and other NCQA reviews).

Research Poli
. Research should be conducted on the reduction of underage tobacco use.

+ Included within this recommendation are such specific proposals as
research on:

» Methods of identifying children who are likely to begin (or
increase) use of tobacco products.
» The effectiveness of current prevention and education efforts on
youth consumption. :
+ Children’s and parents’ attitudes and beliefs about tobacco use
and the perception of risk, understanding of addiction, and the’
" long-term consequences of tobacco use by children.

Fiscal Policy

. Excise taxes on tobacco products should be dramatically increased and
should be indexed to inflation.’

. Fines from perfoimance standards violations should not be tax-deductible.

. Fines from performance standards violations should be used to support
activities to reduce tobacco consumption, with emphasis on activities
designed to reduce consumption by children and adolescents.

> Economic analyses suggest that children’s use of tobacco is significantly affected by
price increases of $2 per pack or more.



The enforcement of regulations and the initiation of public education,
public health, and research efforts should be funded by these excise taxes,
fines from performance standards violations, and by other funds from the
tobacco industry.

A new non-profit corporation to support tobacco prevention and control
programs should be established in the private sector and should be funded
by the tobacco industry, by excise taxes, and by fines from performance
standard violations. The start-up of the non-profit corporation and its
educational activities should begin at the earliest possible time.



SUMMARY OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON
‘ CURRENT USERS OF TOBACCO PRODUCTS L

BACKGROUND

Some 50 million Americans are now addicted to tobacco. One of every three
long-term users of tobacco will die from a disease related to their tobacco use® Nicotine,
a major constituent of tobacco, is highly addictive and “cigarettes and other forms of
tobacco are just as addicting as heroin and cocaine. . . .”” Similarly, withdrawal from this -
addiction is like withdrawal from other highly addictive substances. About 70 percent of
smokers want to quit, but less than one-quarter are successful in doing so.

The Agency for Health Care Research and Policy has issued smoking cessation
clinical practice guidelines® that lay out recommendations for primary care clinicians,
.smoking cessation specialists, and health care administrators, insurers, and purchasers.
These guidelines are often cited as the framework for providing and evaluating smoking
cessation services.

In a separate but related area, it should be noted that cigarette-caused fires are the

leading cause of deaths from residential fires. It is argued that many such fires could be
prevented by changes that would reduce the burn characteristics of cigarettes. '

RECOMMENDATIONS

Repulatory Policy

. Coverage for tobacco use cessation programs and services should be
required under all health insurance, managed care, and employee benefit.
plans, as well as all Federal health financing programs (e.g., Medicare and
Medicaid). Such coverage should be provided as 2 lifetime benefit rather
than as a one-time opportunity to “kick the habit.”

¢ Coalition on Smoking OR Health, Protecting Qur Families and Children fro obacco:

Public Policy Activities of the Coalition on Smoking or Health for 1995 and 1996, 2 (1996).

? Addiction Research Foundation, Facts About Tobacco, 2 (undatcd)(citiné the United
States Surgeon General’s 1988 Report on Smoking).

¥ Agency for Health Care Pollicy and Research, Smoking Cessation (Clinical Practice
Guideline, Number 18) (1996) (reprinted in 275 J.A.M.A. 16 (April, 24, 1996)).
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. . Tobacco use cessation programs and services should be available to adults,
adolescents, and children who are addicted to tobacco products, regardless
of their insurance status or ability to pay.

Public Education and Other Public Health Policy '

-. The smoking cessation guidelines issued by the Agency for Health Care
Policy and Research’ should serve as the cornerstone for health care
providers engaged in clinical practice.

. Courses on the prevention, treatment, and control of tobacco use,
including cessation, should be made a part of the core curriculum in the
education of health professionals.

. Tobacco use cessation programs and services should be made widely
available. Specific cessation programs and services should be developed
for specific populations, including children, women, racial and ethnic
minonties, and individuals with limited literacy.

. Substantial public education efforts designed to inform tobacco users
about both the health hazards of tobacco and the availability of tobacco
use cessation programs and services should be undertaken.

. Policies designed to reduce the number of fires caused by tobacco
products should be developed and implemented.

Research Policy

. Research efforts designed to evaluate the effectiveness of tobacco use
cessation programs, services and therapeutics should be undertaken.

. Research projects should include work on smokeless tobacco and cigar use
as well as cigarette smoking.

. Research projects should focus on the development of tobacco use
cessation programs and services for pregnant women, children, and
adolescents.

? Agency for Health Care Policy and Research, Smoking Cessation (Clinical Practice
Guideline, Number 18) (1996) (reprinted in 275 J.A.M.A. 16 (April, 24, 1996)).
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. Research efforts designed to evaluate the effectiveness of public education
and public health policies in successfully encouraging current users of
tobacco products to attempt cessation efforts should be undertaken.

Fiscal Policy

. Tobacco use cessation programs and services should be funded or
supported by the tobacco industry at a level sufficient to ensure that they
are provided universally and in a manner most likely to prove effective.

. Research efforts related to the development of effective tobacco use

cessation programs and services should be funded or supported by the
tobacco industry.
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SUMMARY OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON
ENVIRONMENTAL TOBACCO SMOKE ‘

ACKGROUND

Second-hand or environmental tobacco smoke (ETS) 1s no longer considered just
an unpleasant side effect of cigarette smoking. Scientific evidence now indicates that
nonsmokers become seriously ill or die because of exposure to the toxic smoke produced
by other people’s active smoking and the U.S. Environmental Protection Agency has ’
classified ETS as an agent known to cause cancer in humans.!® ETS is believed to cause
tens of thousands of deaths each year and to cause or exacerbate cardiovascular and
pulmonary illnesses in hundreds of thousands additional individuals.

, ETS is of particular concem with regard to children. Children are powerless to
control their exposure to ETS and yet, because of their young age, are most adversely
affected by exposure to this agent. The EPA estimates that exposure to ETS from parental
smoking alone causes as many as 300,000 lower respiratory infections per year in infants

under the age of 18 months."

Efforts to control second-hand smoke have been undertaken at Federal, State, and
Local levels of government. The Federal government has banned smoking in federally-
assisted programs for children and on domestic airline flights. Forty-eight States and the
District of Columbia have enacted laws that, in some way, restrict smoking in public
places.” Local governments have usually led the way in these efforts; over 800 local
communities have adopted significant restrictions on smoking in public places and
workplaces.

RECOMMENDATIONS
Regulatory Policy

. Legislation or regulations should be enacted and enforced by Local, State,
and Federal governments to eliminate exposure to second-hand smoke.

» Included within this recommendation are such specific proposals as:

10 J.S. Environmental Protection Agency, Respitory Health Effects of Passive Smoking:
Lung Cancer and Other Disorders, (Dec. 1992)(EPA. /600/6-90/006F).

Urd.
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= Smoking should be banned in all work sites and in all places of

public assembly, especially those in places in which children are
present.

« Smoking should be banned in outdoor areas where people
assemble, such as service lines, seating areas of sports stadiums-
and arenas, etc. o

» Schools should be required to be 100 percent smoke-free in all
areas of their campuses. -

. Smoking should be banned on all forms of public transportation, including
bus, train, commuter services, and flights originating in or arriving at the
U.S.

. Smoking should be banned at ail Federal workplaces, including branches
of the military and the Department of Veterans’ Affairs and its hospitals.

" Public Education and Qther Public Health Policy

e . A comprehensive public education and public awareness prd gram about
the dangers of ETS should be funded and implemented by Local, State,
and Federal levels of government.

. State and local school boards should revise school health education

programs to include information on ETS and its health effects.

Research Policy

. Federal health agencies should complete a risk assessment of the
cardiovascular effects of ETS.

Fiscal Policy
= Economic incentives for smoke-free workplaces should be developed.
» Included within this recommendation are such specific proposals as:
+ Insurers should be encouraged to take into account worksite
smoke-free policies in assessing appropriate premiums for health

insurance, business insurance, and workers’ compensation
coverage.
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SUMMARY OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON
THE FUTURE OF THE TOBACCO INDUSTRY AND
TOBACCO CONTROL EFFORTS

BACKGROUND

This task force reviewed three basic areas and made recommendations regarding
each one. The three areas were: (1) common threads of domestic tobacco control efforts
that cut across all other task force recommendations; (2) activities to aid those Americans
who will be disadvantaged through no fault of their own by tobacco control policies; and
(3) U.S. activities that can assist in tobacco control internationally.

In the first area, it is clear that many of the problems identified by the other four
task forces have common sources and potentially common solutions. Most of these task
forces made recommendations, for example, opposing peremption of State and local
standards. Rather than repeating these proposals in each task force summary, these
suggested actions are consolidated here: They should be read to be a part of each task
force, unless specific circumstances dictate a narrower approach as reflected in the
respective task force summary.

In the second area, this task force reports that tobacco farmers and farm
communities are at severe economic risk as comprehensive tobacce control policies take
effect. Most Americans consider the tobacco farmer to be as much an economic victim as
a participant in the manufacture of tobacco products and support government efforts to
help tobacco farmers find other means of making a living.

In the third area, this task force focused on the need for intemational tobacco
policy to which the U.S. could make a substantial contribution. According to the World
Health Organization, in the early 1990's, tobacco use caused three million deaths a year
worldwide; WHO goes on fo project that within the next twenty to thirty years, this
number will rise to ten million deaths a year, with 70 percent of those deaths occurring in
developing countries. Many of these deaths and projected deaths can be attributed to the
increasingly aggressive marketing efforts of U.S.-based transnational tobacco companies.

15
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RECOMMENDATIONS

Tobacco Control Efforts

Regulatory Policy

Any Federal or State regulation of tobacco products should contain
unambiguous non-preemption provisions, expressly clarifying that higher
standards of public health protection imposed by State and Local
govemments are preserved.

Federal, State, and Local tobacco control regulations should be ‘

. aggressively enforced and such enforcement activities should be fully

funded and supported.

All currently available avenues of litigation, both-civil and criminal, must '

be fully preserved.

All elements of Federal, State, and Local tobacco control policies should
be enforceable through lawsuts sought by individual citizens.

All internal tobacco company documents that bear upon the public health
must be disclosed.

» Included within this recommendation are such specific proposals
as:

+ Disclosure of the companies’ and their affiliates’ public relations,
advertising, promotion, marketing, and political activities.

+ Disclosure of all information inappropriately shielded by an
assertion of attorney-client privilege.

» Disclosure of all technical and health/safety data (with a
possible exception for those true trade secrets that the
companies can clearly establish have no health
implications).

« Disclosure of all information related to marketing,
including opinion and behavioral research; and the targeting
of children, women, and racial and ethnic minorities.

» Disclosure of all documents relating to the effects of
second-hand smoke.
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aCuluia

. A Federal oversight board should be established to investigate all matters
relating to public health and tobacco products and the tobacco industry.

« Included within this recommendation are such specific proposals

- as:
« The board should have investigative authorities, including
subpoena power, necessary to investigate all matters regarding
- tobacco policy and public health.
Research Policy
. The collection and analysis of comprehensive data on tobacco use,
behavior, attitudes (at national, regional, state, and local levels) should be
funded or supported. '

. Federal agencies and their partners should support programs to research,
develop, and disseminate information regarding innovative interventions,
including demonstration projects for implementing effective interventions.

Fiscal Policy

. Significant excise taxes (indexed to inflation) should be imposed upon
tobacco products, both as a means of reducing consumption'? and as a
means of raising revenues as one source of support for tobacco control
activities.

. All tobacco control activities (including education, counter-advertising,
smoking cessation, etc.) funded or supported in whole or in part by the
tobacco industry should be developed and implemented in a2 manner
entirely independent of the industry.

. Fines, punitive damages, and other forms of financial punishment imposed
on the tobacco industry and its affiliates should not be recognized as an
ordinary business expense and should not be tax-deductible or given other
special tax treatment.

2 Economic analyses suggest that children’s use of tobacco is significantly affected by
price increases of $2 per pack or more.
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. Fines collected for failure to meet performance standards or violations of
sales and promotion restrictions should be used for tobacco control
activities.

. Funding for Federal, State, and Local tobacco contro! activities (including
regulation and enforcement activities) should be sufficient to allow the
effective conduct of such efforts.

. Funding for nongovernmental tobacco control activities should be
sufficient to allow the effective conduct of such efforts. Particular
emphasis should be placed on community programs for racial and ethnic
minorities.

. Future smoking cessation programs and services should be entirely
financed by the tobacco industry, regardless of location of service delivery -
or initial source of payment. Individuals and third-party payors (both
public and private) should receive full reimbursement (or subrogation, as
appropriate) for the costs of all future smoking cessation programs or
services, without restriction on extrapolation, aggregation, or other means
of consolidation.

Tobaceo Farms and Farm Cominunities

Public Education and Qther Public Health Policy

. A blue-ribbon panel should be established to oversee tobacco growing,
manufacturing, and marketing policy, including the history of domestic .
and foreign tobacco purchases. This panel should provide both short- and
long-term strategies for reducing the dependence of tobacco-growing
States and communities on tobacco, including recommendations for the
provision of economic development assistance.

Fiscal Policy

. An economic assistance and development fund should be
established (and funded by the tobacco industry) to assist tobacco
farmers and their communities in developing alternatives to
tobacco farming. Economic conversion funds should also be
provided to assist tobacco manufacturing workers and related non-
farm workers.

. Federal price support programs for toacco should be eliminated.

18



International Tobacco Policy

Regulatory Policy

. The U.S. should actively promote tobacco control worldwide.

« Included within this recommendation are such specific proposals
as: ' ‘

» The U.S. should actively promote the global adoption of
U.S. domestic tobacco control policies through all appropriate
international activities.

« The U.S. should support the development and implementation of
tobacco control activities by multilateral organizations, including
the Pan-American Health Organization, the World Health
Organization, UNICEF, and the Framework Tobacco Control
Convention.

» The U.S. should support the development and implementation of
tobacco control activities by non-governmental organizations.

» The U.S. should support bilateral and multilateral treaties
making the Framework Convention legally binding on all
countries.

» The U.S. should remove tobacco products from Section
301 of the 1974 Trade Act and should prohibit U.S. govemment
interference in international activities or the national tobacco
control activities of other countries.

+ The U.S. should support the development of a non-governmental
Intermational Tobacco Control Commission, governed by public
health leaders. Such a commission would (1) monitor
international control efforts; (2) develop uniform standards,
review procedures, and provide support for non-governmental
organizations advocating tobacco control; and (3) administer an
international information exchange of all available tobacco

industry documents.
Research Poli
. The U.S. should support intemational research efforts to determine the

most effective means of preventing the initiation of tobacco use and of
smoking cessation. )
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Fiscal Policy

. The U.S. should provide financial support for international governmental
and non-governmental efforts to control tobacco use.

20



Congress of the Tnited States
THashington, BE 20515

May 22, 1997

Mr. John Garrison

Managing Director, American Lung Association
1740 Broadway

New York, NY 10019

Dear Mr, Garrison:

We are wriiing as Members of Conéress to ask that you serve on an Advisory Committee
on Tobacco Policy and Public Health to be chaired by Dr. C. Everett Koop and Dr. David
Kessler. The Advisory Committee will advise us on any tobacco settlement that may be proposed

and will work with us to develop a comprchcnsxvc and united approach to any tobacco legislation
that Congress may consider.

In the talks that are now underway, the tobacco industry is seeking a “global settlement”
that would provide the industry with limitations on liability, public legitimacy, and sustained
economic health. We are concerned that no one has adequately analyzed the ramifications of the
tobacco companies’ proposal. Before Congress considers any “global settiement” with the

. tobacco companies, we believe that it is essenual that we obtain input from a public health
perspective.

We seek your help in this effort. We must not limit our focus to only one part of the
tobacco control agenda. In fact, given the unprecedented nature of the relief being discussed by
the negotiators for the tobacco industry, the class-action lawyers, and the attorneys general, we
believe we should not necessarily limit our focus to those provisions tobacco control advocates
have proposed in the past. Instead, with your help, we want to ask fundamertal questions about
what — from the public health perspective - the future of the industry should be like.

We will fail our responsibilities if we limit our agenda to the issues curreatly on the table in
the so-called “global settlement” talks. We should look at issues such as reducing tobacco ‘
exports, significantly raising tobacco taxes, ensuring actual reductions in youth smoking rates,
imposing special corporate responsibilities on the industry, and other important public health
policies. We ask for your help in identifying the broad range of provisions that should be
encompassed in any “global settlement” with the tobacco industry.



If any agreement is reached in the tobacco settiement talks currently underway, it will
undoubrtably be closely reviewed and substanuaily revised by Congress. Indeed. no proposal from
outside groups of such a far-reaching natre has ever passed Congress without a great deai of
debarte and modification. A unified public health position developed by the Advisory Committee’

" will allow us to respond 10 any weakening amendments effectively - and to insist on public health
amendments to strengthen the iegislation. S

We are at a tuming point in our nation’s relationship with the tobacco industry. We hope
vou will agree to serve on the Advisory Committee on Tobacco Policy and Public Health < and
help us to ensure that any tobacco legislation is in the public health interest of our naﬁ'o’n_.v

@qwmﬁ )éf | /%/hif'%é"
Dirar Do _@W%ﬁx




THE ADVISORY COMMITTEE ON
TOBACCO POLICY AND PUBLIC HEALTH

Co-Chairs: C. Everett Koop, M.D., Sc.D. and David A. Kessler, M.D.
Panel Members

Action on Smoking and Health
John F. Banzhaf III, Executive Director

Advocacy Institute .
Michael Pertschuk, J.D., Co-Director

American Academy of Family Physicians
.Robert Graham, M.D., Executive Vice President

American Academy of Pediatrics
Richard B. Heyman, M.D., Chair, Committee on Substance Abuse
George D. Comerci, M.D., Past President, AAP

American Cancer Society
John R. Seffrin, Ph.D., Chief Executive Officer

American College of Chest Physicians
D. Robert McCaffree, M.D., F.C.C.P., Pres1dent-E1ect

American College of Preventive Medicine
George K. Anderson, M.D., M.P.H., President-Elect

American Heart Association
Dudley H. Hafner, Chief Staff Executive Officer

American Lung Association
John R. Garrison, Chief Executive Officer

American Me'dical Association
Nancy Dickey, M.D., President-Elect
Randolph Smoak, Jr., M.D., Vice-Chair, Board of Trustees

American Medical Women’s Association
:Eileen McGrath, J.D., C.A.E., Executive Director

American Public Health Association
Mohammad N. Akhter, M.D., M.P.H., Executive Dlrector



Americans for Nonsmokers' Rights
Julia Carol, Co-Director

Association of State and Territorial Health Officials
Donald E. Williamson, M.D., President-Elect
Martin Wasserman, M.D., Maryland Secretary of Health

Maine Department of Human Services, Bureau of Health
Randy H. Schwartz, M.S.P H., Director, Division of Community and Family Health

National Center for Tobacco-Free Kids
William D. Novelli, President ‘
Matthew L. Myers, J.D., Executive Vice President

National Medical Association
Randall C. Morgan, M.D., President :
Yvonnechris Smith Veal, M.D., Past President

The Onyx Group
" Rev. Jesse W. Brown, Jr., M. Div., Vice President

Partnershin for Prevention
Jonathan E. Fielding, M.D., M.P.H., M.B.A., Vice-Chair

~ Science and Public Policy Institute
Jeff Nesbit, President

Smokeless States National Program
Thomas P. Houston, M.D., Director of Smokeless States National Program Office

Stop Teenage Addiction to Tobacco 7
Judy Sopenski, M.Ed., Executive Director

Tobacco Products Liability Project
Richard A. Daynard, J.D., Ph.D., President, Tobacco Control Resource Center;
Chairman, Tobacco Products Liability Project



AUG-05-97 185:52 FROM: ALA NATL WASH OFFICE ID: PAGE 279
nt = - . ‘

‘OLucco ﬂﬂ'bbv\.uu‘r -_—

aile . AMERICAN
K { ‘ LY ‘-A-BLH'{A vefm,,“ UNG
ASSOCIATION.

Tobacco Industry Bailout'
July 21, 1997 (ver. 1

On June 20, 1997, the nation's biggest tebacco companies and state attomeys general
announced a seftlement of state tobacco lz:wsuits aimed at recovering Medicaid money the
states spend on treating smoking-related diseases. The complex settlement reaches far beyond
the scope of the states’ individual lawsuits and will need congressional approval. The seftlement
proposal addresses a variety of issues including the federal Food and Drug Administration’s
(FDA) authority to regulate tobacco, tobact:¢ advertising and promotion, youth access to
tobacco products, environmental tobacco emoke, and immunity for the tobacco industry from
future lawsuits.

The American Lung Association believes the settlement falis considerably short of protecting
public health. The proposal is wrought with gaping loopholes that can be manipulated by the
tobacco industry.

__Following is a summary of the American Lung Association’s key concerns about the tobacco
—Sedlement. —

FDA Authority

The settlement stipulates that the FDA can regulate nicotine as a drug but not ban it from
cigarettes until 2009 and only then through a “formal” rulemaking process before an
administrative law judge. Before reducing nicotine levels, the FDA must prove that its action
will result in “a significant overall reduction of health risks,” is technologically feasible and will
not create “significant demand” for black market or smuggled cigareites.

Furthermore, the agreement provides that ‘he industry will disclose ingredients to the FDA, but
allows it to designatle any ingredient as a canfidential trade secret a designation the FDA would
have to accept.

CAVEAT: The settlement document is complex. The document is not a draft of legislative language,
rather it is 2 narrative outline of potential legislation. Some séctions are vague or open to differing
interpretations. This Public Policy Brief is not a comprehensive analysis of the agreement, rather itis

. an attempt to highlight many of the questions and problems the American Lung Association has
found in reviewing the settlement agreement. As ALA continues its analySts this document will be
revised.

American Lung Association July 21, 1997
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ALA position

The FDA's authority to regulate fobacco is sacrosanct. No changes in the agency’s current
authority or limits on future authority are acceptable. The tobacco settlement would make it
almost impossible for the FDA to regulate nicotine.

The seftlemnent sets up two unacceptable turdles for the FDA to regulate the nicotine in tobacco
preducts through its authority over medical devices. First, the agency would be required to use
“formal rulemaking” to get the job done. Unlike “notice and comment” rulemaking, which ¢an be
concluded in a year or so, formal rulemaking requires a full-scale evidentiary proceeding that
can take many years. Second, the settlemant would require the agency to prove that lowering
nicotine levels will not create a black-marke:t demand for tobacco products with higher nicotine
yields. Meeting the final test on black markeat or contraband sales will be impossible for the
agency. Tobacco executives agree. British American Tobacco CEO Martin Broughton said in
the Wall Street Journal about the likelihooc that FDA would regulate nicotine: “It is an unlikely
prospect. The contraband part gives me the most comfort.”

For years, public health advocates have argued that the public, especially users of tobacco
products, have a right to know what additives the companies put in their products. The
seftlement does nothing to rectify this probiem.

Immunity from Future Liability

The settlement insulates the industry from paying any penaity for past wrongdoing. | provides
that “no punitive damages [may be imposed) in individual tort actions.” It also strips away the
right of individual plaintiffs to band togethe: to bring class-action cases, thereby affording
tobacco victims fewer rights than people in;ured by other consumer products. The settiement
also places strict caps on the amount of dzmages a tobacco company would have to pay in a
given year and on the amount an individua: could recover in one year.

ALA position

The American Lung Assaciation is adamar.tly opposed to any immunity or limits on the tobacco
industey’s future liability. Damages should not be capped. No limitations should be imposed on
punitive damages. There should be no bar on ciass-action lawsuits. As Joan Claybrook of
Public Citizen puts it, “Bending the civil justice system to benefit a corporate wrongdoer is
unjustified and sets a dangerous preceden: that every irresponsible corporation will want to
follow.”

Advertising & Promotion

All outdoor tobacoe advertising (billboards, etc.) would be banned, as would advertising via the
Intemet. Sports promotions and in-store displays would be banned. Tobacco ads couid no
longer feature human images or cartoon chigracters. The cigarette companies would pay for
anti-tobacco advertising campaigns. Cigaratte packages would carry stronger wamings
covering 25 percent of the front of a packaje.

ALA position

Limits on advertising must be comprehens.ve. When faced with restrictions in the past, the
industry has found creative and successful ways to market its preducts. This scenario has been
the case in other countries that have impe::ed advertising restrictions. The creative genius of
the industry, coupled with that of its high-piid advertising consultants, will come up with a

Amerjcan Lung Association July 21, 1997
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brand-new world of tobacco marketing to gat around the setilement. Options a tobacco
company might use include direct mail marketing, tobacco company “outiets™ and paying
celebrities to smoke their brands in public.

Compliance & Corporate Culture --- “Look Back” Provisions

The settlement would fine the industry if ycuth smoking rates do not drop by 30 percentin S
years, 50 percent in 7 years, and 60 percent in ten years. There is a penalty of $80 million per
percentage point by which the target is missed. This figure is based on the estimated profit
from a lifeime of smoking if the individual bregan at age 14. The fine is subject to an annual cap
of $2 billion for the entire industry. After paying the fine, however, the industry can petition the
FDA to argue that it pursued all "reasonable available measures” to reduce youth smoking and
took no actions o undermine that goal. If the FDA accepts that argument, the companies get
75 percent of their money back; if the FDA does not accept the argument, the companies can
appeal the matter in court. T__hf_ﬁne is tax deductible as a business expense.

4 —---—__——“-_'—-—u

ALA position

The financial penalties are much too low and could be recouped by the industry by raising the
price of cigarettes just a few cents per pack — now at 5 to 8 cents per pack. This programis an
industry-wide program wnth no accountability by individual cornpanies. A prograrn that will
really change corporate behavior must requiire individual companies to take responsibility for
the sale of their products to children and sznction those companies for failing to resolve the
problem. The fine levied against a company must not be tax deduclible and must be severe
enough to change behavior. These sanctions must place the offenders at severe and
escalating disadvantage for their behavior. Additional nonfinancial “penalties” must be added to
ensure youth smoking rates are met, such as plain packaging or a total ban on advertising for
companies found to be targeting youth. Al:o, details are needed on what will constitute
“‘reasonable available measures” that the industry can claim were employed to reduce their
non-compliance fee.

Environmental Tobacco Smoke (ETS)

Tobacco use in public places, workplaces of 10 or more persens and fast-food restaurants
would be prohibited, except for areas with «eparate ventilation and through which nonsmokers
need not pass. Exemptions include bingo parlors, casinos, prisons and tobaceo stores. The
legislation would not preempt or otherwise affect any federal rules that restrict smoking in
federal facilities. ;

ALA position

The settlement [anguage dealing with ETS position is weaker than current [aw in many states.
Ventilation systems are not an acceptable nltemative. The settiement would not protect
restaurant, bar and c¢ther hospitality workers — the very people who often work for hours in
smoke-filled environments. The agreemer:t appears to continue exemptions for smoking in the
Veterans' hospitais and other federal facilitizs. As we move into the 21st century, our goal
should be “zero” tolerance for tobacco smoke.

American Lung Association July 21, 1997
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Public Health Funding

Tobacco companies would pay $368.5 biliion over 25 years for anti-smoking campaigns and
public health efforts. Most would be paid ir: annual installments starting at $10 billion and rising
to $15 billion. - The money would be dividec among the states whose attorneys general sued,
public health groups, and a new industry fund to pay for damage claims and treatment cost
owed to smokers who are ill.

ALA position ‘ :

The tobacco industry is getting off lightly. Companies can raise prices and write off the
settlement payments as tax deductions, pushing payments onto the taxpayer and tobacco
consumer. In the meantime, millions of current smokers will continue to use their deadly
products and the industry will confinue to lure new, young smokers into nicotine addiction. The
settlement provides a stable financial situat.on for the industry for the next 25 years.

Tobacco Industry Documents

The settlement purports to require the tobacco companies to release documents relating to
health effects and research, marketing and children. However, the settlement does not require
the industry to disclose a single document that it has not aiready released in litigation. In fact,
the settlemment allows the industry to continue pressing the same privilege and confidentiality
arguments it has used to block discovery in litigation. The settlement provides that industry
lawyers will conduct a document-by-docume:nt review of all records withheld as privileged in
litigation to reconsider whether they should be released. Only after the review is completed
would any independent assessment of the validity of privilege claims be allowed.

ALA position _ .

The proposal will perpetuate decades of tobacce industry cover-up. Exempted would be the
millions of pages of information now shielded by “attomey-client” privilege. These documents
can reveal a lot about the industry’s wrongdoing and would be made public through the legal
discovery process if the states’ [awsuits are Jursued in court.

International impact -

Worldwide sales of cigarettes in 1996 reached a total of $285.8 biilion. Approximately 85
percent of the three million tobacco-related ceaths occur each year outside the United States.
By the yvear 2020, the World Health Organiz:ition predicts-that 10 million people will die annually
from tobacco-related disease ~ 70 percent in the developing world.

The U.S. tobacco setilement excludes the rest of the world. Consequently, the U.S. tobacco
companies’ strategy will be to continue targeting the overseas market, especially the Thirg
World and Eastern Europe, where they already sell a large majority of their cigarettes.

ALA position

The tobacco setement ignores the rest of the world and condemns children in other countries
to avoidable tobacco addiction, resulting in millions of preventable deaths each year. Promoting
the export of tobacco-caused addiction, dise:ise and death is unacceptable.

American Lung Association July 21, 1997



o

’

AUC-P5-97 16:53 FROM:ALA NATL WASH OFFICE

.
-

Tax Provisions

Although the industry will pay $368.5 billion doliars over 25 years, almost every penny will be
deemed a business expense and therefore conside:ied tax deductible. Given the 40 percent
marginal tax rate paid by RJR (and presumably by cther tobacco companies), the tax deduction

would be about $150 billion.

ALA’s position

Expenses incurred by the tobacco industry as part ¢f the seftlement should not be underwritten
by the American. people. In order to change the ccrporate culture of this industry it must pay
for the settlernent. And while higher cigarefte prices may help reduce vouth smoking, the
payments described in the seftiernent will not harm the industry financially — in fact the

seitlement provide financial stability for the industry for 25 years.

For More Information

Contact:

Joshua Cooper, Legislative Representative
jcooper@lungusa.ory :

or :

Cassandra Welch, Associate, State Govermment Reiations
cwelch@lungusa.org

ALAJ/ATS Washington Office

1726 M Street, NW, Suite 502

Washington, DC 20036 -

(202) 785-3355; FAX (202452-1805

Recommended Reading .

The text of the tobacco settlement is available via the Intemet at:

wmu.usatoday.com/news/émoke
Additional information can be found via the following web sites:

www.lungusa.org
www.tobacco.neu.edu
www.washingtonpost.com
www.reuters.com
www.nytimes.com
www.ash.org
www.smokescreen.org

American Lung Association July 21, 1997
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FOR IMMEDIATE RELEASE  Contact: Diane Maple

202/785-3355
Elizabeth Hlinko
212/315-6473

AMERICAN LUNG ASSOCIATION CALLS PROPOSED TOBACCO
SETTLEMENT ADVERTISING PROVISIONS INEFFECTIVE
Orgarization Recommends Stricter Advertising, Marketing Guidelines

(WASHINGTON -- July 24, 1997) — Calling the proposed tobacco
settlement’s advertising provisions “a mere inconvenience to the tobacco
industry,” the American Lung Association and a volunteer task force of
advertising and marketing ¢xperts today issued recommendations for ways to end
tobacco advertising and marketing to adolescents.

“Joe Camel and the Marlboro Man may be dead, but cig—are&e advertising
still has an impact on encouraging young pcople to smoke,” said John R
Ga.mson, Chief Executive Officer of the Amencan Lung Association.

The American Lung Association created a Tobacco Advertising Advisory
Comnﬁt‘:tee to analyze the proposed tobacco sentlement. Based on that analyss,
the Lung Association has developed the following guidelines to ensure that
ciga.rettfi: advertising does not reach young people and contribute to their decision

to smoke:

] All tobacco advertising visuals accepted by publications with
audiences over the & ge of 18 should be Limited to black-and-white
ads showing only th2 product package. No props or scenery of
any kind should be wllowed. Except for the warning label, no
c;opy should be allowed.

. All publications that accept tobacco advertising should be
required to conduct annual readership studies showing the
percentage of their 1eaders under the age of 18. Those with an
u;nder-18 readership more than 15 percent should be prohibited

(more)
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LUNG ASSOCIATION ... TOBACCO ADVERTISING/2
from running tobacco advertisements or announcements of tobacco marketing or

promotional campaigns.

. Direct and indirect payments for tobacco product placement in movies, TV programs
and video games should be banned. So should payments 10 entertainment or sports
figures to smoke “in public” or in the course of their professions, such 2s in live music

performances.

“Human images and cartoon characters were banned from cigarette advertising during last
month’s proposed tobacco settlements, however there are an infinite number of symbols and mmages
that can be used which are meaningfid to adoiescents,” said Dan Cohen, President of Dan Cohen
MarkeungJComumcauons, a member of the Lung Assoc:anon s advisory panel.

An analysis of a new Camel Lights priat advemsemem, which adheres to the proposed tobacco -
settlement’s restrictions, reveals the i impact sy mbols and 1 mmges have on young people. The
advertisernent, one in a series of ads in a new Camel campa:gn, appeared in the July 6, 1997 issue of
Sports Illustrated and contains the headline “Live Out Loud.” Depicted in the ad are several symbols
thar appeal to young people without the use of traditional images such as human figures or cartoon
characters.

“The symbols used in the ad—a motorcycle, the wings of an eagle, a camel and the color

¥

black—<create powerful visual messages that :;ppeal to adolescents,” said Penelope Queen, Director of
Band Consultancy, TEAM :Strategic Internaticnal, and 2 member of the Lung Association panel. “The
ad demonstrates how easy it is and will be for che tobacco industry to arcumvent the tobacco
settlement and create powérﬁﬂ advertising to «ffectively reach a youth audience.”

The proposed tobacco settlement recoramends new programs for public education and
tobacco-use prevention, inc}uding counter-advertising campaigns. The American Lung Association’s
Tobacco Advertising Advisory Committee will review these proposed programs and make
recommendations for steps that must be taken to curb the persuasiveness and influence of tobacco

imagery in American culture.

The Amesicsn Limg Assoalion kay been fighting Lmg disesse for motr. than 90 years, With the geaous support of the public and the help of cur
volunzeers, we bave seen many advanoss ageiag lung diseaze. Howeve . our work I3 not finiched  As ue fook forward to our second ceoniay, we will
mmmmmwmmwm Along with our meddical seqion, the American Thorucic Sociery. we provide programs of education,
coTIounIty srvice, advacacy, and necrch, mAmngAso:umsmmsmes.Wbydammmmwuﬂﬂha
valigtary contritertions. Yeur may obtain addidonal dwmmwamAmOnhmﬂqm)wd. ALA, o Web stz a1 boprfunsw Jungusa org,

q-l_!#
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. American i.ung Association
TORACCO ADVERTISING/MARKETING GUIDELINES

/ The Amerncan Lung Association created a Tobazco Advertising Advisory Committee to assess the
future of tobacco advertising under 1) the recommendations made by the Koop/Kessler Advisory
Committee on Tobacco and Public Health and 2) the “Proposed Resolution” reached between the
tobacco industry and the state attorneys general. ’

Based on that assessment, following are guidelines the American Lung Association believes shouid
govern any future tobacco product advertisement'and marketing campaigns. In general, these
guidelines reflect the Lung Association’s endorsement of the Koop/Kessler Committee findings. In
some instances, the Lung Association’s recommendations are even more specific.

- LOOPHOLES IN THE “PROPOSED RESOLUTION”
° The advertising requirements of the “Proposed Resolution” will not appreciably inhibit
the fobacco industry’s ability to reach anc influence the 12—1? year-old segment of the
U.S. population.

¢ The Proposed Resolution’s ban on the use of human images and cartoon characters in

advertising and promotion is @ mere inconvenience {o the fobacce industry. An analysis
- of the new Camel Lights advertisement (Attachment A and the Harley Davidson logo

marked Exhibit B) shows how easily tobacco manufacturers can develop new ads with
enormous appeal to people under the age of 18. Killing off Joe Camel and the
Mariborough Man may satisfy many of their critics, but the death of these symbols will
not seriously diminish the power of tobagco adveriising to reach and influence teens and
children.

AMERICAN LUNG ASSOCIATION ADVERTISING/MARKETING GUIDELINES
In addition to the recommendations from the Koop/Kessler Advisory Committee on Tobacco and Public
Health (Attachment B), the American Lung Association recommends:

. All tobacco advertising visuals accepted in publications for over-18 audiences should be
limited to black-and-white ads shewing the product package. No props or scenery of any
kind should be allowed. Except for the weming label, no copy shouid be allowed.

. The Koop/Kessler Advisory Committee recommends a ban on advertising, marketing
and promotion of tobacco products directed at persons under age 18. As can be seen
in Attachment C, many non-youth oriented magazines reach a significant number of
teens. Therefore, all publications that acc2pt tobzcco advertising should be required to
conduct annual readership studies showin3 the percentage of readers under age 18.
Those with an under-18 readership of mor2 than 15% should be prohibited from running
tobacco adverlisements or announcements of tobacco marketing or promotional
campaigns.

° The Koop/Kessler Advisory Committee makes excellent recommendations for banning
direct and indirect payments for tobacco product placement in movies, TV programs
and video games. The American Lung Association additicnally recommends an end to

payments to entertainment/sports figures 1o srnoke “in public” or in the course of their
professions (i.e., live music performances)

NEXT STEPS

Both the “Proposed Resolution” and the Koop/Kes sler Advisory Committee on Tobacco and Public
Health recommend significant new programs for public education and tobacco prevention, including
counteradvertising campaigns. The American Lun3 Association’s Tobacce Advertising Advisory
Committee next will review and make recommendations to ensure that counteradvertising programs
succesffuly affect the pervasiveness of tobacco imagery and influence in our culture.
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For Release: Contact:
July 15, 1997 Trish Moreis (202) 822-9380
11:00 am. ET Robyn Landry (202) 872-4240

THE AMERICAN HEART ASSOCIATION CALLS
TOBACCO SETTLEMENT PROPOSAL ONE STEP

IDENTIFIES AREAS OF CONCERN

Washington, DC -- The American Heart Association announced today its response to the proposed

. settlement document drafted by the state attorneys general and the tobacco industry.

According to Martha Hill, RN, Ph.D., FAAN, president, American Heart Association, “The proposed
settlement document includes a comprehensive set of provisions that the public health community could
not have thought possible just months ago. The proposed settlement is not perfect. Nor can it be
thought of as a total solution to the death and disease caused by tobacco. But it could serve as a
significant instrument to help reduce tobacco use.”

Edward F. Hines, Jr., Esq., chair-elect, American Heart Association, led the association’s 19-member
task force that conducted the review of the proposal. “The AHA believes that the horrendous impact of
tobacco use on the health of all people must be dealt with through multiple approaches. These include
education; regulatory, legislative and judicial action; accountability by the tobacco industry; and
individual responsibility,” said Hines.

“The proposed settlement document is quite complex and will require legislative and regulatory action
to implement and enforce many of its elements. The AHA has identified a number of areas of concern
related to the proposal, and these concerns will guide our actions as the proposal moves forward,”
added Hines.

The concerns identified in the AHA’s review of the proposal include FDA regulation of tobacco,
penalties to the tobacco industry, bankruptcy, education, disclosure of industry documents, preemption,
and immunity. Additionally, the AHA believes there are other crucial issues related to tobacco control
that must be-addressed. They include international marketing of tobacco products, tobacco excise
taxes, and tobacco farm issues.

-more-



page two, Tobacco Settlement Proposal

¢ FDA Regulation of Tobacco

Regarding the FDA regulation of tobacco, the AHA holds as an absolute principle that the FDA must be
guaranteed complete authority over tobacco products, including nicotine, and FDA must be provided
appropriate resources to carry out its regulatory role.

¢ Penalties to the Tobacco Industry for Addicting Youth Smokers

The AHA believes that shareholders of tobacco companies should lose money each time they addict a
child to tobacco. The penalties to the tobacco industry outlined in the settlement should serve as a floor
for Congress in determining how much the industry should pay if youth smoking does not decrease by
specified amounts. Provisions should be included to ensure that penalties are painful enough to the’
tobacco industry to eliminate any economic benefit of addicting children to tobacco.

e Bankruptcy

Under the proposed settlement, tobacco companies could escape their obligations and liability through
- bankruptcy. The AHA feels it is important that, as legislation moves through Congress, provisions are
added to prevent this from happening.

¢ Public Education

The proposed settlement sets aside funds for public education, but the AHA believes it is important for
these efforts to be conducted by organizations independent of tobacco industry influence. Also, it is
important that designated funds be exempt from the traditional appropriations process to ensure that
Congress does not divert the funds into other projects.

o Disclosure of Tobacco Industry Documents

The settlement provides for disclosure of some but not all tobacco industry documents. In the interest
of public health, the AHA would like all tobacco industry documents related to health issues to be fully
and openly disclosed.

e Preemption

According to the AHA, the tobacco settlement agreement must not preempt the adoption of state or
local faws that are more comprehensive in reducing sales, marketing and use of tobacco products, and
restricting smoking in public places. The AHA will continue to promote efforts to protect people from
environmental tobacco smoke, which causes 30,000 to 60,000 deaths each year. The proposed federal
OSHA standards are a minimum that must be met, but stronger state and local policies should not be
preempted.

e Immunity for Wrongdoing
The AHA feels that the proposed settlement must not grant immunity for past criminal wrongdoing to

tobacco companies or their agents.

-more-
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“Related to our additional concerns,” Hill said, “the AHA believes any actions on tobacco use in which
the public health community is involved must consider international use of tobacco products.

“We also believe that the settlement should not preclude the use of tax policy to further decrease
consumption of tobacco products.

“And we urge Congress and the White House to actively work to provide tobacco-producing
communities viable economic options for diversification out of tobacco growing, production and
manufacturing,” added Hill.

“The battle against tobacco is far from over,” said Hines. “As the proposed tobacco settlement
document moves forward, its terms must be scrupulously watched to assure that the public’s health is
ultimately protected.

" “The American Heart Association remains steadfast in its efforts to hold the tobacco industry
accountable for the death and disability it has caused. We are commutted to assuring that the Congress

and regulatory agencies enact appropriate measures to correct past wrongdoing and protect our children
and the public’s health.”

-30-



AMERICAN HEART ASSOCIATION
Response to the Settlement Proposal
Between the Tobacco Industry and State Attorneys General

Prevention of cardiovascular diseases and stroke remains the primary goal of the American Heart
Association. The costs in terms of lives lost and health because of tobacco use are staggering.
Tobacco use is the single leading preventable cause of death in the United States.

Tobacco use kills more than 400,000 Americans each year — more people than car accidents,
alcohol, homicides, illegal drugs, suicides, and fires combined.

Each day 3,000 children begin smoking in the United States. Each year another 1 million young
people will become regular smokers and approximately one out of every three of these adolescents
will die prematurely as a result of tobacco use.

Children are starting to smoke at earlier and earlier ages. Studies show that the proportion of g™
and 10" graders who reported smoking rose by 33 percent between 1991 and 1995.

Approximately 3 million American adolescents currently smoke, and an additional 1 million
adolescent males use smokeless tobacco.

Cigarette smoking is the greatest risk factor for sudden cardiac death,

Chronic exposure to environmental tobacco smoke (secondhand smoke) significantly increases the
risk of heart disease.

Smoking is the biggest risk factor for peripheral vascular disease (narrowing of blood vessels
carrying blood to leg and arm muscles). Smokers with peripheral vascular disease are more likely
to develop gangrene and require leg amputation.

Of the fifty million people who smoke cigarettes, an estimated 77 — 92 percent are addicted.’

Some 82 percent of adults who have ever smoked had their first cigarette before age 18, and more
than half of them had already become regular smokers by that age.

The international impact of tobacco on world health is frightening. Between 1992 and 2025
mortality in developed countries will increase from two to three million. In developing countries,
where the tobacco industry i1s concentrating their efforts, mortality will increase from one to seven
miilion by 2025.

The AHA believes that the horrendous impact of tobacco use on the health of all people must be dealt
with through multiple strategies. These include community education; government interventions
including regulatory, legislative and judicial action; accountability by the tobacco industry; and
individual responsibility.



At the forefront of our concerns is protecting the health of our children from the addiction, disease and
risk of death from tobacco use. '

After a careful review of the proposed settlement document drafted by the state attorneys general and
representatives of the tobacco industry, the AHA has identified a number of concerns. These include
FDA regulation of tobacco, penalties to the tobacco industry if the terms of the settlement document
are not met, bankruptcy, public education, disclosure of tobacco industry documents, preemptlon and
immunity of the tobacco industry for wrongdoing. C g
Additionally, the AHA believes there are other crucial elements related to tobacco control that must be
addressed by the Congressional and Executive Branches of our government. This response document
will highlight those as well. They include intemational marketing of tobacco products, tobacco excise
taxes, and tobacco farm issues.

Part | comments on the issues addressed in the proposed settlement document. Part 2 addresses
~ additional concerns that go beyond the scope of the settlement document, which the AHA believes are
vital to the efforts to eliminate tobacco use.

Part I:

Overview Comments of the Proposed Settlement Document
The AHA views the proposed settlement document as one step in the battle against tobacco use.

The proposed settlement document is not perfect. Nor can it be thought of as a total solution to
the death and disease caused by tobacco. But it could serve as a significant instrument to help
reduce tobacco use in the United States. Those who have brought the proposal forward with
true intent to positively improve the health and lives of all people should be thanked for their
efforts.

The proposed settlement document is comnplex and will require legislative and regulatory action
in order to implement and enforce many of its elements. Implementation of the terms of the
document demands that the public health community be vigilant in holding both the tobacco
industry and our government officials accountable to carry out steps that will reduce and
eventually eliminate use of tobacco products in our country.

FDA Regulation of Tobacco

The proposed settlement document sets out detailed provisions for Food and Drug
Administration (FDA) regulation of the manufacture, production, sales and marketing of
tobacco products. The AHA holds as an absolute principle that the FDA must be guaranteed
complete authority, and provided appropriate resources, to carry out its regulatory role over
tobacco products in a timely fashion. The FDA must be provided funding and other needed
resources as part of the settlement to enable them to conduct appropriate tobacco regulation
without interfering with or impeding their regulatory responsibilities over other drugs and
devices.



We also support expansion by Congress of the proposal to give the FDA authority to regulate
the manufacture, sales and marketing of cigar and pipe tobacco in order to protect the public
from the addictive and deadly qualities of these products.

Action by Congress or other government agencies must not create bureaucracy that will prevent
or obstruct the FDA’s ability to control tobacco products. FDA’s control over tobacco and
nicotine products must be total, including advertising and promotion, and Congress must
commit to ongoing support of the FDA in the control of tobacco products.

We believe that the FDA’s control over nicotine and tobacco should be governed by health and
science concerns.

Concerns have been expressed that the proposed settlement document, in apparently requiring
Formal Rule Making procedures and in requiring specified findings subject to certain
evidentiary standards, may hamper the FDA in the discharge of its new duties. These concerns
need to be explored and, if valid, addressed.

While the FDA'’s responsibilities relate only to U.S. consumed products, a strong FDA model
for control over tobacco can serve as a useful template for international control over tobacco
products.

Penalties to the Tobacco Industry

The AHA is concerned about the health damages of tobacco use, and therefore supports
enactment of penalties significant enough to deter tobacco manufacturers from addicting new
smokers. The penalties outlined in the settlement document should serve as a floor for
Congress and others in determining appropriate amounts the tobacco industry should pay if it
does not meet the terms of the agreement. Congress should assure there is a mechanism to
enforce penalties and should be accountable for assuring the penalties are not reduced.

Penalties need to be painful to the tobacco industry and should eliminate any economic benefit
of addicting a young person to tobacco.

Since penalties stated in the proposed settlement document are calculated on current
information and data on teenage smoking, the figures must be reevaluated annually and
adjusted appropriately. Adjustments must include evaluation of wholesale and retail prices of
tobacco products to assure tobacco companies never again profit from sales to children.

It must cost the shareholders of tobacco companies money each time they addict a child to
tobacco.
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Bankruptcy

As legislation moves through Congress to implement the terms of the proposed settlement
agreement, provisions need to be added so that tobacco companies cannot escape their
obligations through bankruptey.

Public Education

The funding of all education programs resulting from the settlement agreement must be under
the auspices of independent organizations appointed to handle counter-advertising programs,
educational programs and related issues. This does not preclude government organizations
from being funded to implement such tobacco-control or education programs.

This should be done in a manner that streamlines implementation of the educational programs,
and does not create a bureaucratic quagmire.

Similar structures should be applied to programs earmarked for state and/or local
implementation.

The availability of funds shall be removed from traditional appropriations processes.

Disclosure of Tobacco Industry Documents .
Documents of the tobacco industries, and persons or organizations under their control, that
yield information relevant to the health hazards of tobacco products and their use must be fully
and openly disclosed.

Preemption

Any provisions resulting from the proposed tobacco settlement agreement must not preempt the
initiation, adoption and/or enforcement of state or local laws that are more severe in reducing
sales, marketing and use of tobacco products, and restricting smoking in public places.

The AHA will promote and uphold efforts to protect people from environmental smoke, which
accounts for an estimated 30,000 to 60,000 deaths annually, and significantly contributes to
diseases including heart disease, cancer, emphysema, chronic lung disease, asthma and sudden
infant death syndrome. The AHA advocates strong clean indoor air policies, and we view the
proposed OSHA standards as a minimum that must be met. Stronger state and local clean air
policies must not be preempted.

Immunity for Wrongdoing
Tobacco companies and their agents should not be granted any immunity for past criminal
wrongdoing.



Additional Concerns of the Proposed Settlement Document

The battle against tobacco is far from over. As the proposed tobacco settlement document
moves forward, its terms must be scrupulously watched to assure that the public’s health is
ultimately protected. In addition to the terms contained in the proposed settlement agreement,
there are three other items of critical concern to the AHA.

International Marketing of Tobacco Products

There is a significant concern about issues related to the manufacturing, distribution, marketing,
sales and use of tobacco outside the United States, The proposed settlement document does not
address international issues, and we understand that these issues were not a part of the
discussions that led to the proposed settlement document.

However, the AHA believes any actions related to tobacco use in which the public heaith
community is involved must consider international use of tobacco products.

U.S. tobacco companies must be prevented from exporting cigarettes and other tobacco
products that are more hazardous than those permitted on the domestic market.

In addition the AHA is concerned that a consequence of reducing U.S. tobacco sales will
intensify marketing of tobacco products elsewhere in the world. Therefore the AHA requests
that the White House, through executive action, initiate assertive efforts to enable the
appropriate international organizations to more aggressively attack international tobacco use.

As a partner with many international health and medical organizations, the AHA believes there
is a responsibility to look at tobacco control not only within the U.S., but also worldwide.

Tobacco Excise Taxes

The settlement agreement should not preclude the use of tax policy to further decrease
consumption of tobacco products, particularly among our nation’s youth. (Independent studies
of past tax increases show that for every 10 percent increase in the price of cigarettes, overall
smoking rates fall approximately four percent.) Aggressive enactment of federal and state
tobacco excise taxes must be maintained.

Tobacco Farm Issues

The AHA recognizes the production of tobacco plays a significant role in the economic
maintenance of many American families living in states that grow a large quantity of tobacco.
We urge Congress and the Executive Branch to actively work to provide tobacco-producing
communities viable economic options for diversification as well as ensuring assistance for
economic development. Opportunities must be provided to tobacco growing communittes and
tobacco farmers which provide for their future economic stability and productivity independent
of tobacco production.



The AHA recommends that a portion of tobacco excise taxes include “set-asides” that will
provide economic stability for tobacco farmers as they transition out of tobacco crops and into
other agricultural ventures.

Summary

The American Heart Association remains steadfast in its efforts to hold the tobacco industry
accountable for the death and disability it has caused. We are committed to assuring that the tobacco
industry and our government agencies enact appropriate measures to correct past wrongdoing and
assure future protection of our children and of the public’s health.

We are committed to our responsibility as the public’s advocate for the elimination of tobacco use.
This is crucial to our mission: the reduction of disability and death from cardiovascular diseases and
stroke.
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President

i ‘ ‘ Stephen M. Peregoy
' Executive Director

Elena Kagan
Deputy Assistant for Domestic Policy

Dear Ms. Kagan:

The American Lung As;ociation of Maryland would like to share with you our reasens for opposing -
the proposed settlement “deal” with the tobacco industry. We urge you to join us by taking an -
active role against the proposed “deal.”

The American Lung Association, National Office has stated: -

“Good public policy would dictate full disclosure of all tobacco related documents
relevant to public health, medical research, marketing and advertising, consumer
fraud, potential cnminal activities, and anti-trust violations on the part of the tobacco
industry. We believe that any settlermnent should not be endorsed prior to full
document disclosure.”

We do not believe that the tobacco industry’s past actions deserve any special treatment by the
government of the United States. We believe that the tobacco industry has lied about the safety
of their product, has purposely marketed their product to children, and that the industry has
manipulated our system of government to protect their financial stability. Because of this, we ask
that the tobacco industry be heid accountable for their actions. Any limitation to FDA’s authority is
unacceptable, as is immunity for the tobacco industry.

Development of a national policy on Tobacco and Public Health is necessary and long overdue.
The Koop-Kessler Advisory Committee report contains the outline of such a successful policy
program. | urge you to join with the American Lung Association in supporting its provisions as a
much more viable approach than the “global settlement deal.”

We continue to support the Maryland Attomey General’s right to settle Maryland’'s Medicaid costs
recovery suit. And we encourage the incorporation of marketing and advertising limitations into
any settlernent agreement. '

We urge you to reject this industry’s "deal” which is designed to protect the tobacco companies at
the expense of the public’s health. Thank you for your consideration of this important issue.
Please let us know if we can be of any further assistance to your office.

- Cassandra B. Yutzy
Director of Advocacy
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INTRODUCTION

The American Cancer Society (ACS) believes that the settlement
process between 40 Attorneys General and the tobacco industry provides a rare
opportunity to make substantial inroads in combating tobacco related illnesses --
the largest cause of death and disease in the United States. More importantly. the
proposal has the potential to reverse the frightening increase in teenage tobacco
use.

Perhaps because the settlement proposal was adopted without the
benefit of significant public scrutiny or debate, it is clear that as currently
presented, the settlement is flawed. It includes, in our view, obvious shortcomings
that must be addressed by Congress to effectuate important tobacco control policies.
We believe that, using the proposed settlement as a platform, Congress can craft
balanced legislation that resolves most litigation and ensures adequate public
health protection from the devastating effects of tobacco use.

The proposed settlement must be viewed in the context of the
devastating effects of tobacco use on health and the continued attempts at the
federal, state and local levels to address this important public health problem. Qur
nation took an important step toward mitigating the harm of tobaceo use through
the adoption of advertising restrictions and warning labels in the 1960s. Since that
time, states have taken the lead in tobacco control through imposing excise taxes on
cigarettes and tobaccd products, banning billboards, requiring ingredient disclosure,
and through policies aimed at protecting non-smokers from the secondary effects of
smoking in public places and controlling underage access to tobacco products. The
settlement proposal offers the opportunity to build upon these state and local efforts

to establish a national policy for tobacco control with a prunary goal of protecting

our children from ever starting to smo iece of Federal
Whﬁmmwmrm approach to the problem o

tobacco use. The American Cancer Society will continue to work for adoptichof

even stronger tobaceo control policies by Congress, state legislatures, local
governments, and public health officials.

Despite state and local efforts to control underage use of tobacco, the
U.S. has witnessed a disturbing increase in the rate of teenage tobacco use. Over
3,000 teenagers become hooked on tobacco for the first time every day. Although
the tobacco industry has consistently denied that it attempts to encourage teenage
tobacco use, empirical evidence suggests that advertising in youth-oriented
publications, use of cartoon characters in advertising, and the steady display of
young, healthy models in tobacco advertising all have the effect of increasing rates
of teenage tobacco use. The settlement proposal represents an opportunity for
Congress to enact legislation to address the problem of underage tobacco use

wabC - 68N - 038T201.02
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through advertising restrictions, education efforts, and industry incentives to
decrease the rate of tobacco use among minors.

One of the most pernicious aspects of tobacco products is the addictive
effect of nicotine. The scientific community unanimously agrees that nicotine has
powerful addictive properties. Indeed, we now know that the tobacco industry has
been fully aware of these properties for decades. Reducing or even eliminating
nicotine from tobacco is critical to any effective tobacco control policy. The proposed
sottlement attempts to address this issue through the regulation of tobacco product
development and manufacturing. Congressional action on control of nicetine should
expand the authority of FDA to regulate the sale, manufacture and marketing for
all tobaceo products including cigars and pipe tobacco.

The American Cancer Saciety beliaves that any evaluation of the |
settlement proposal must consider the following questions: Is the FDA given
appropriate tools to effectuate critical public health goals through regulation of
tobacco products? Are regulators, and the public. given appropriate access to
industry information on the health effects of tobacco? Are the roles of state and
local governments in implementing tobacco control policies properly enhanced and
preserved? Does the praposal include sufficient incentives for the reduction of
tobacco consumption and the development of less hazardous products?

These recommendations are, to a large extent, based upon the Analysis
and Review of the Tobacco Settlement that was also drafted and disseminated by
the ACS. Based on the work of experts in law, economics, medical ethics and public
health, the Analysis and Review includes separate sections on: a summary of the
current FDA rule; a epocial logal analysis of the United States District Court casce
upholding, in part, the FDA rule; a special legal analysis of the proposed authority
for the FDA to regulate nicotine content of tobacco products; an economic analysis of
the rule; and a discussion of important constitutional issues raised by the
settlement. In addition, we provide important factual information about public
health and tobacco. Specific information in these documents supplements our
recommendations. '

The following document outlines our recommeandations for the
Congressional response to the settlement proposal. Most, but not all, provisions are
analyzed. We have placed the most emphasis on seven principal provisions which
we believe are the most important to public health. Our review includes a
summary of the various provisions, an analysis of them, and recommended changes
to legislation that would implement the proposed settlement. We invite critical
comment and analysis of our findings and recommendations and look forward to
working with our colleagues in efforts to develop what could become the most
important public health legislation enacted in this century.

\ADC - 074184 - 0487203.02
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ANALYSIS OF PRINCIPAL TERMS OF
THE PROPOSED TOBACCO SETTLEMENT

) INDUSTRY PAYMENTS
° Sﬁmmary of Settlement Provisions (pp. 34-35)

The settlement requires the tobacco industry to make total payments
of $368.5 billion (in unadjusted dollars) over 25 years. This amount includes a lump
sum payment of $10 billion due immediately upon the signing of the statute,
followed by annual base payments ranging between $8.5 billion and $15 billion.

The amount of each year's scheduled base payment will be increased over the
previous year's payment by the greater of 3% or the Consumer Price Index (“CPI").
In addition, the payments shall be adjusted according to changes in the domestic
volume of tobacco product sales. Any decrease in the scheduled annual payment,
however, will be offset by a surcharge of 25% of any increase in the industry's
profits from domestic sales compared to its “base year” profits.

In orderito maximize the reduction in youth tobacco use, the
settlement requires tobacco manufacturers to pass on the costs of these payments to
tobacco consumers by increasing product prices. The settlement will permit tobacco
companies to deduct these expenses from their federal income tax lisbilities as
ordinary and necessai'y business expenses.

. ACS Analysis

! .

From a public health perspective, the substantial industry payments
aro highly desirable as a means of funding pubhc health programs. In addition, the
requirement that tobacco companies pass along the payments to consumers in
higher prices will likely reduce tobacco consumption almost immediately, especially
among minors. The proposal, however, has several serious shortcomings that must
be addressed.

First, the amount of the required industry payments may be too small

to preduce significant reductions in youth tobacco use. In his recent economic
analysis of the settlement, Professor Jeffrey E. Harris, M.D., Ph.D. of the
Massachusetts Institute of Technology and Massachusetts General Hospital
concludes that the present discounted value of the required $§368.5 billion payments
is actually only $194.5 billion. 1/ As a result, Dr. Harris argues that the payments

1/ Harris, J.E., Eéonomic Analysis of the Proposed Settlement, American
Cancer Society Analysis and Review of the Tobacco Settlement, July 24, 1997. This
analysis is at Tab 16 of the ACS Analysis and Review.

N\ADC - 6741671 - 0487203.02
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would produce a 41-cent pei pack increase in the price of cigarettes in Year One.
This price increase would gradually grow to 62 cents per pack (in 1986 dollars) by
Year Five and would remain at that level indefinitely.

Secondly, the tax treatment of settlement costs will further reduce the
economic impact upon the tobacco industry and will have a negative impact upon
federal income tax revenues. Because the required payments are tax deductible to

the tobacco companies, the payments will reduce the industry's federal income tax

liability and wi ceipts. Thus, much of the
burden of the required payments would be transferred from the tobacco industrv to

the federal government, partially transforming the settlement into a federally
funded program.

There is widespread agreement among health economists and policy
analysts that almost no other public health strategy would exhibit the speed and
cost-effectiveness of impact achieved by increasing the price of tobacco products.
Increases in price will decrease both participation (the number of smokers) and
daily consumption amounts (the number of cigarettes per person per day).
Economists have estimated that a 10% increase in the price of cigarettes will reduce
overall smoking among adults by about 4% and will reduce smoking initiation by
about 6.75% among minors (this does not include decreases in consumption among
minors).

~ Many public health advocates, including the Koop/Kessler commission
have argued that an even larger price increase. as much as $2 per pack, is desirable
to reduce tobacco consumption as much as possible while still remaining
economically feasible.’ In previous research, Dr. Harris concluded that the tobacco
industry could sustain price increases of more than $2 per pack and that it could
afford to make damage payments sufficient to produce such price increases. By
producing only a 62-cent price increase, the settlement falls far short of the possible
reduction in youth tobacco use that can be attained by a greater increase in price.

. Recommiended Change -

Congress must design o payment scheme that will raise the price of
tobacco products by requiring additional payments to be made by the industry
and/or consumers of tobacco. This will have the effect of collecting additional money
for compensatwn and for publtc health programs and will fulfill the more lmportant

strongly reco art of le, .sl ementi zhe roposed
settlement, the czgarette exc;se tax should be raised by at least $2.00, with
proportionate m_c_;;ggggg in the tax on cigars gnd pipe tobacco.

SAsDO - 0741871 - 045720808
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II. FDA REGULATION OF NICOTINE AND OTHER TOBACCO CONSTITUENTS
. Summary of Settlement Provisions (pp. 15-18)

For twelve years, the FDA is permitted to adopt performance standards
that require the modification of existing tobacco products, including a gradual
reduction (but not the elimination) of nicotine and-the possible elimination of other
harmful components of tobacco products. These modifications may be required
based on a finding that such changes:

(a) will signiﬁcantly reduce health risks;

(b) are technologically feasible, and

() will not result in the creation of a significant demand for
contraband or other tobaceo products that do not meet the product
safety standard.

The authority to require any product modification during this initial
twelve-year period must be based on a showing of “substantial evidence” that is
documented in an administrative rocord and developed through a formal
rulemaking process, including a hearing. Manufacturers of tobacco products that
would be affected by any proposed modification have a right of judicial review.
Congress also may intervene if it 30 chooses.

After the initial twelve year period, the FDA is permitted to set product
safety standards that go beyond the standards it is authorized to set during the first
twelve years. Specifically, the FDA is permitted to require the alteration of tobacco
products, including the elimination of nicotine or'other harmful components of
tobacco products based on a finding that:

(a) the safety standard will result in a significant overall reduction of
the health risks to tobacco consumers as a group,

(b) the modification is technologically feasible, and

(¢) the modification will not result in the creation of a significant
demand for contraband or other tobacco products that do not meet
the safety standard.

According to the agreement, given the significance of such an action,
the FDA may requiré the elimination of nicotine based on a “preponderance of the
evidence” pursuant to, at a manufacturer's election, a hearing or notice and
comment rulemaking with a right of judicial review. Furthermore. any such action
must be phased in. and the phase-in period may not begin for two years in order to
permit Congressional review.

D - 074107 - 0487200 .02
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Importantly. in any judicial review of the FDA's action, deference to
the FDA's ﬁnd.mgs will depend on the extent to which the matter at issue is within
the agency's field of expertise.

. ACS Analysis

The 1996 FDA rule asserted the agency’s jurisdiction over cigarettes
under the current medical device law. A federal district court affirmed this
assertion of authority in the Covne Beahm case. Because the FDA rule does not
seek to control the development or manufacturing of tobacco products or impose
limitations on the nicotine content of these products, the district court decision did
not address the specific question of whether FDA can impose these restrictions.

The ACS believes that the procedural hurdles imposed by this section

are wholly unjustified from a legal or public health perspective. Requiringt
to engage in “formal rule making” before it can adopt performance standards to
mo obacco products (including reduction of nicotine) may enable a single
tobacco company to complicate and encumber the administrative process 101 years
I_ﬁ_&-uer to delay a rule from going into effect. Additionally, the burden on the
agency to demonstrate that it meets specified statutory findings by a
“preponderance of thé evidence” before it may ban nicotine altogether introduces a
new, and presumably higher, standard into administrative law proceedings.
_Finally, 1t would be difficult for FDA to demonstrate the negative finding that

“significant demand for contraband products” will not result from changes to
current tobacco products This requirement could be 1nterpreted to prevent the
FPA-frem-seting-eveir if the benefits of the rule far exceeded the costs of black

market sales in high 1 mcotme cigarettes.

. Recommended Changes

_ .

/ 1L pecifically authorize FDA, after notice and opportunity for

' comment under § U.S.C. § 653, to develop performance standards
for tobacco products designed to reduce or eliminate any
constituent, including nicotine.

elete the prouision governing FDA activities after 12 years and
apply a single standard that would apply from the effective date of
/ . the'Aet forward as follows.

Eliminate the proposed heighteried standards of proof (“substantial
evidence” and ‘preponderance of the evidence”) required for agency
action and allow traditional administrative law to apply.

D - 6741611 - 0457303.00
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' Delete requirements that FDA demonstrate that any modification
in tobacco products must be based on ag finding that the

modification will not result in significant contraband.

Federal requirements to reduce nicotine must apply to cigars and
pipe tobacco, as well as cigarettes.

III. PUBLIC DISCLGSURE OF PAST AND FUTURE INDUSTRY DOCUMENTS
. Summary of Settlement Provisions (Appendix VIII, p. 64)

The settlement requires manufacturers to establish and maintain a
centralized depository for documents “produced” in pending litigation. The
documents will be available to Congress, state and federal agencies, and the public
under certain conditions. The induetry is permitted, however, to withhold any
documents it considers to be * ‘privileged” and any materials it considers to represent
trade secrets. Materials regarding research on health, safety and less hazardous
products also will be included, with the exception of legitimate trade secrets.

Upon settling the AG suits, the compamee are permitted to re-review
all docume as privileged and create a 1vileged —
documents. Anyone wmhmg to challenge the industry’s assertion of privilege or’
trai:l'/ecret must file & decided by a three-judge pane

. ACS Analysis

It is clear that the tobacco industry has not disclosed all it knows abgut
the dangers and addictive properties of tobacco products. During a period when
millions of Americans contracted lung cancer or other tobacco-induced diseases, the
industry did not release its own internal research regarding the harmful effects of
tobacco use. Thus, complete disclosure of industry research regarding the effects of
tobacco use is essential to a national tobacco control policy.

]

The settlement proposal provides no explicit deadline for the
production of the limited number of documents the industry has already agreed to

produce. More important ettlement does not co manufacturers
to turn over Kundreds of thousands of documents representing milliont ages,
ha e-come to ight throu

ng evidence on marketmg research, strategies to induce teenagers to use
tobacco products. studies on the health dangers of tobacco, and political strategies.

Although the settlement proposal includes a mechanism for resolving
disputes over privileged documents, this process is overly cumbersome and

AcDE - 6141641 - 0487209.02
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extremely time-consuming. Companies could potentially stall review of any
challenged matenal through the three-judge panel by insisting on a line-by-line
review of the documents. Thus, what is potentially the most critical information
may not reach the public for years, if ever.

The ACS believes that all information on the harmful effects of
smoking -- whether or not it is privileged or trade secret information -- should be
provided to FDA for use in development of Product Standards and reduced risk
products. The FDA hae strict requirements relating to nen-disclosure of trade
secrets and has vast.experience in regulating products on the basis of confidential
information to review documents that are currently protected under attorney-client
privilege or are tradeé secrets.

-AF Recommende an

1. Congress should ensure that both state and federal courts have
Jjurisdiction to quickly resolve privilege claims. The burden should
be on industry to demonstrate why documents should not be —=
disclosed. T -

2. _Federal legislation regording disclosure of industry documents
should also explicitly require the industry to release ta the FDA all

tnformation -- including research and marketing data -- that is "
relevant to public health, safety, and the development of less

hazardous tobacco products. '
(—

IV. SCOPE AND EFFECT/ PREEMPTION _
. Summ;ry of Settlement Provisions (pp. 32-33; 26-27)
The settlemeﬁt preserves state and local authority to:

(a) restrict or eliminate underage access to and consumption of
tobacco;

(b) further restrict or eliminate ETS exposure in the workplace and
“other public and private places and facilities;” and _

(¢) restrict or eliminate the sale or distribution of tobacco products.

The terms of the settlement document “preserve” current federal law
providing for national uniformity of warning labels, packaging and labeling
requirements and advertising and promotion requirements related to tobacco and
health. In addition, the preemption provisions of section 521 of the Food, Drug, and
Cosmetic Act (FDC Act), designed to provide uniform regulation of medical devices,
would apply to tobacco products since they will be regulated as devices.

SAADC - 8741641 - 0487202.02
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However, under the “Penalties and Enforcement™ provisions of the
settlement proposal, state enforcement actions may not impose obligations beyond -
those imposed by the Act (except where the Act does not specifically preempt
additional state law obligations) and is limited to the penalties listed. Thus, it
appears that the settlement would preempt state and local laws with respect to
penalties and enforcement.

. ACS Analysis

The Federal Cigarette Labeling and Advertising Act (the “Labeling
Act”) requires cigarette manufacturers to include specified warning labels on
cigarette packages, and it bans cigarette advertising on television, radio, and other
media subject to the jurisdiction of the Federal Communications Commission. The
Labeling Act also contains a provision preempting state and local laws to the extent
that they impose: (1):a requirement or prohibition, (2) based on tobacco use and
health, (3) with respect to advertising or promotion. (See Cjpollone v. Liggett
Group. Inc.). All three of these criteria must be met in order for the state or local
law to be preempted. . .

Although the Labeling Act’s preemptive force has been construed
narrowly by the United States Supreme Court, many state and local regulations fall
under its scope. For example, any state or local regulation which restricts tobacco
advertising or promotions with the goal of protecting health is preempted. In
addition. many common law tort claims are preempted. For example, if a plaintiff
claims that post-1969 advertising or promotions should have included additional, or
more clearly stated warnings or information, these claims are preempted by the
Labeling Act. . .

Similarly, in Medtronic, Inc. v. Lohr,-the court narrowly construed the
preemption provisions of the FDC Act, which preempts requirements that are
“different from, or in addition to any requirement applicable under this Act to the
device” and which relate to safety or effectiveness of the device or other matter
included in such requirement. Noting that throughout cur history, the states have
exercised their police powers to protect the health and safety of their citizens
“because these are ‘primarily and historically. . . matter{s) of local concern™ the
court held that the provision does not preempt state common law negligence
actions. The court appears to hold that only if FDA promulgates a requirement,
and a state imposes a specific duty on a device manufacturer that is “different from.,
or in addition to” the FDA requirement, does preemption take place.

. Recommended Changes

As noted in the introduction, state and local governments have
undertaken significant efforts to control underage use of tobacco, through imposing
excise taxes, restrictions on sales to minors, labeling and disclosure requirement and

9
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policies protecting citizens from secondary effects of smoking. ACS believes that as a
general rule, states and localities should be authorized to enact laws that are the
same as, or more stringent than, federal tobacco control laws. The following changes

would implement this policy:

1. The “Penalties and Enforcement” provision would preempt state
laws governing penalties and enforcement. These provisions
appear to contradict prouisions found elsewhere in the proposed
settlement. Legislation should provide that state and local
enforcement authority and penalties may be more stringent than
federal law.

In addition, the ACS recommends that Congress carefully review
the implications of any new federal law regulating tobacco
products as medical devices and clearly specify instances, such as
requirements for modification of tobacco products or good
manufacturing practice requirements, in which preemption is
warranted. Requirements under the Federal Food, Drug and
Cosmetic Act for labeling and advertising of devices should not
serve gs barriers to additional state and local requirements as long
as they do not conflict with requirements imposed by the FDA.

“

3. Bectuse the Labeling Act precludes many state and local health
requirements implementing the initiatives as well as many
common law tort claims, the ACS recommends that the legislation
include a provision amending the preemptive language of the
Labeling Act. Such an amendment should permit states end
localities to enact laws which enhancc and supplement the goals of
the Labehng Act.

V.  REDUCING UNDERAGE TOBACCO CONSUMPTION AND “LOOK BACK”
PROVISIONS '

—r

. Summary of Settlement Provisions (pp. 24-25)

The “look-back” provision sets specific targets for the reduction of
underage smoking and use of smokelesa products over the next ten years. These

targets are as follows:

Smoking Reduction Smokeless Reduction Year
30% 25% 5th
50% 35% 7th
60% 45% 10th

|1
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If the targets are not met. the FDA may impose a mandatory
surcharge on the relevant industry (i.e.. cigarette or smokeless tobacco) based on
the estimated profit the industry would earn over the lives of all underage users in
excess of the target. The surcharge is subject to an annual cap of $2 billion for the
cigarette industry and a proportional cap for the smokeless tobacco industry.

Manufacturers are eligible to receive a partial abatement, up to 75%,
of the surcharge. To receive the refund, a company must prove:

(a) it “acted in good faith” and in full compliance with all laws:

(b) it pursued “all reasonably ava1lable measures” to attain the
targets; and

(¢) there is no evidence it took action to undermine achievement of
the goals. -

Additiogally, states are required to have a “no sales to minors” law.
Each state must conduct 250 random, unannounced inspections per one million
population annually to ensure retailer compliance. The FDA must determine, on an
annual basis, whether each state has “pursued all reasonably available measures”
to enforce the ban on tobacco sales to minors. Further, FDA must presume that a
state has not met this standard if the following compliance rate targets are not met:

Year Retail Compliance Rate
5th . 15%
7th C 85%
10th - 90%

States that fail to meet enforcement targets will lose Medicaid-related
funds from the settlement for each percentage point it exceeds a target, up to a
maximum of 20%. The FDA must refund up to 75% of the withheld funds, however,
if the state shows:

(a) it acted in good faith and full compliance with all laws;

(b) it pursued “all reasonably available measures to attain” the
targets; and

(c) there is no evidence it took action to undermine the achievement

of the goals.
. ACS Analysis and Recommended Changes

While the concept is sound, the effect of the “look back” provisions may
be limited. Ae written, the proposal does not include sufficient economic incentive
to ensure that industry will meet the targets established in the proposed
settlement. However, properly crafted, “look back” provisions can provide a strong
motivation for the industry to comply with other aspects of the settlement and to

11
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take seriously their responsibility and role in decreasing underage tobacco
consumptzon As they are included in the settlement proposal, however, the
provisions are seriously flawed and should be amended. Proposed changes include
the following:

1. Lower targets should not be allowed for smokeless tobacco

~——products than for cigarettesor-other-tobacco-produrtsOverthe—
past 10 years, the increase in wse of smokeless products among

teenage boys has outpaced that of cigarettes.

Recommended Change: Raise the targets for smokeless tobacco
products to the same level as cigarettes. Any legislation should
include all tobacco products; i.e. cigars, pipe tobacco as g target
objective.

2. There is insufficient incentive for an individual manufacturer to
curb its own marketing efforts to attract potential underage users,
since it will not be proportionally accountable for any violation of
the targete

Recommended Changes

~A. Remove the perverse incentive for tobacco companies to gain a
~_disproportionate share of the underage market by imposing the
_surcharge on each companyindividually based on
‘brand-spectfic youth consumption. —

_b_._-dgpraprmte sales data, by brand, must be provided by the

—__campmmalma]uatlnn of performance by indwnrdudl
W

3. An-.economic analysis of the tobacco industry by Jeffrey Harris,
M.D., Ph.D,, an economist at the Massachusetts Institute of
Technology, indicates that the present value of the $80 million
surcharge and the $2 billion cap are too low to serve as an
effective deterrent. 2/ According to Dr. Harris, even under
optimistic assumptions, the industry could pass along a $2 billion
surcharge to consumers by increasing prices only 8 to 10 cents per
pack. The surcharge must be high enough to ensure vigorous
efforts to meet statutory targets.

2/ See Tab 16 of the ACS Review and Analysis.

12
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Recommended Changg: The $2 billion cap should be
Lliminated, gnd surcharge payments should be al a rate 15 provide

an effective incentive for industry to help achieve results.

4. The rebate provision is so broadly worded that it could be
" interpreted to allow a rebate even if a manufacturer took only
token efforts to meet targets. Moreover, the reward so high
(mandatory 75% refund) that the industry has a much stronger
incentive to fight for the rebate than to achieve the youth — —
reductions, thus completely undermining the iritent and
effectiveness of the “look-back” provisions.

Recommended Change: Eliminate the rebate altogether.

¥ ——

5. In an effort to minimize the effectiveness of random, unannounced
inspections by local authorities, the tobacco industry has
succeeded in passing laws in many localities banning the use of
minors as straw purchasers.

Recommended Change: Implementing legislation should
explicitly authorize state and local governments to use minors in
compliance checks.

6. The Secretary of Health and Human Services has estimated that
three-fourths of the approximately one million tobacco ocutlets sell
tobacco to minors.

Recommended Change: With this many outlets, it is critical
that any ‘no sales to minors” law must require the licensing
authority to conduct, or to arrange for, pertodic compliance checks
at every licensed store. These checks should be conducted, at a
minimum, two or three times annually. 2/

V1. DiISCLOSURE AND REGULATION OF NON-TOBACCO INGREDIENTS

. Summary of Settlement Provisions (pp. 19-20)

Under t_he Comprehensive Smoking Education Act (“Smoking
Education Act”), each manufacturer, packer or importer of cigarettes must annually

3/  See Mmlmhmﬂmmdﬁﬁmmwm Developing

Responsible Retail Sales Practices and Legislation to Reduce Illegal Tobacco Sales
to Minors. Findings and Recommendations of 8 Working Group of State Attorneys
General. :

13
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provide the Secretary with a list of ingredients added to cigarettes during their
manufacture. The list may not identify the company which uses the ingredients or
the brand of cigarettes which contains them. The Secretary is to transmit to
Congress 2 report based on such information of a summary of research activities
and their findings, on the health effects of the ingredients, and information on any
ingredient which, in the ]udgment of the Secretary poses a health risk to cigarette
smokers.

The settlement proposes adoption of legislation that would supersede
the reporting requirements of the Smoking Education Act and replace them as
follows: ;

1. Manufacturers would be required to provide FDA on a
confidential basis a list of non-tebacco ingredients, by brand.

2. Within 5 years of enactment of the Jegislation, manufacturers
would be required to submit for each ingredient, a safety
assessment demonstrating that “there is a reasonable certainty in
the minds of competent scientists that the ingredient (up to a
specified amount) is not harmful” under intended conditions of
use. FDA must review the safety and approve or disapprove the
uso of the ingredient. If FDA takes no action within 90 days. the
ingredient would be deemed approved.

3. New ingredients, or the addition of current ingredients beyond the
specified amount. would be subject to comparable requirements to
submit a safety assessment.

4. The settlement contemplates treatment of some ingredient
information as confidential, and protects ingredient information
not:subject to disclosure under federal food law. For 5 years, such
information would not be required to be disclosed unleas FDA
disproves the safety of an ingredient.

. ACS Analysis

Overall, the proposal for the first time would require submission of
specific information on tobacco ingredients, by brand, to FDA and require a
demonstration of safety of the ingredient, much like that required of a food additive.

" The description of the confidentiality provisions is somewhat unclear,
however, since as a general rule there is no trade secret provision under food law
that protects disclosure of ingredients. Percentages of ingredients are protected, as
are flavors and manufacturing processes. But the existence of an ingredient is not

._regarded as trade secret information.

- 14
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Recommended Changes

@ “Ingredients " must include all additives and other substances
* derived from tobacco, as well as non-tobacco ingredients.

~k There is no justification for denying the public access to
information on the existence of ingredients in tobacco and
legislation including such a provision should be rejected.

3. The legislation should specifically provide FDA with the authority
and responsibility to establish safety standards to serve as the
basis for the safety assessment. ' ;

C?’he prouision authorizing inclusion of an ingredient in tobacco if
a safety dssessment is not acted upon within 90 days should be

deleted.

O The legisiation should make it clear that g safety assessment must
include an evaluation of ingredients used in combindtion with each
other, as well as the fact that zngredwnts are altered through
burning. :

VII. REDUCED RISK PRODUCTS / “SAFER CIGARETTES”
. Summary of Settlement Provisions (pp. 14-15)

The proposed agreement would bar tobacco product manufacturers
from making claims that state or imply a reduced health riek, unless it can
demonstrate to the FDA that the product in fact “significantly reduces the risk to
health” compared to ordinary tobacco products. Additionally, the FDA has
authority to approve all health claims made in advertisements in order to “prevent

“the public from being misled.”

With regard to tobacco products that the agreement refers to as “less
hazardous,” the FDA may permit scientifically-based health claims. In addition,
the FDA can provide :exceptions to the advertising restrictions that apply to other
products if it determines that to do so would “reduce harm and promote the public
health.” i

If a manufacturer develops or acquires technology that reduces the risk
from tobacco products, it is required to notify FDA and cross license such technology
for a reascnable fee to other manufacturers. Procedures to resolve license fee
disputes and assurance of protection of confidential data during the development

process are contemplated.

15
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Importéntly, in any judicial review of the FDA's action, deference to
the FDA's findings will depend on the extent to which the matter at issue is within
the agency's field of expertise.

. ACS Analysis

Mandatory licensing of trade secret data has been successfully
accomplished through amendments to the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) in 1972 and 1978. Under current law, when pesticide
research data submitted to EPA are considered by the agency in support of another
company's registration, compensation of the company that first submitted the data
is required. Initially, EPA hearing examiners determined what constituted
“reasonable” compensation; this responsibility was transferred to private
arbitrators in 1978, .

FIFRA's mandatory data licensing and compensation scheme has
survived a constitutional challenge as a governmental “taking” of private property
without just compensation in violation of the Fifth Amendment. Ruckelshauvsv.
Monsanto Co. In Thomas v. Union Carbide Agricultural Products Co., the Supreme

Court concluded that the delegation of ad]ud1catory power to arbltrators. rather
than the courts, did not vmlate the “separation of powers" required by the
Constitution.

. Recommended Changes

Legislation implementing this proposal must be carefully crafted to
ensure that --

1. FD4 is proutded the authority, and the resources, to establish an
appropriate means of measuring risk, and determining reduced risk.

2. Approval by FDA as a “reduced risk” product must be based on both
reduced risk and whether it makes a contribution to reducing addiction.

3. The ‘reduced risk” program should be balanced by efforts to
facilitate, and expedite, development and approval of pharmaceutical products to
treat tobacco dependence.

16
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ANALYSIS OF REMAINING TERMS OF
THE PROPOSED TOBACCO SETTLEMENT

VIII. AG’S RECOMMENDED ALLOCATION OF PUBLIC HEALTH FUNDS
. Summary of Settlement Provisions (pp. 36-38)

Of the $368.5 billion in payments that will be received from the
tobacco companies over twenty-five years, the Agreement recommends that
approximately $93 billion, or roughly 25% of the total payments, be used to fund
public health programs, as follows: '

«  HHS will receive $125 million for the first three years, and $225
million annually thereafter to fund youth prevention. adult
cessation, research and other programs.

e  FDA will receive $300 million annually to carry out jts obligations
and to enforce the provisions of this settlement.

¢  State and local governments will receive $75 million for the first
© two years, $100 million the third year, and $1256 million annually
thereafter to fund community-based prevention programs.

¢  $100 million per year will be dedicated to fund research and
development of tobacco prevention and cessation methods.

e  Sports teams and events that lose tobacco industry sponsorship
will receive $75 million per year for the first 10 years following
the effective date of the settlement. After 10 years, these funds
will be reallocated to other public health programs.

*»  Anindependent, non-profit organization to be formed will receive
$5600 million per year to fund muln media public education

campaligns.

¢ A newly formed Tobacco Cessation Trust Fund will receive $1
billion per year for the first four years and $1.5 billion per year
thereafter. The fund, which will be managed by the Secretary of
HHS, will be used to assist existing smokers in their efforts to
quit smoking.

e« A Public Health Trust Fund under the control of a Presidential
Commission will receive $25 billion to fund specific
tobacco-related medical research. Representatives from the

17

NADC - 6T416/] - 048720302



AUG-05-37 16:05  From:AMERICAN CANCER SOCIETY 2025461682 T=841 P.21/32 Job=179

public health community and state Attorneys General will serve
on the Commission.

. ACS Analysis

Overall, these provisions appear promising, but they represent only
the recommendations of the participating state Attorneys General. Ultimarely, the
President and Congress will be charged with deciding how to allocate these funds.
The ACS is confident that the President and Congress will perform this function
faithfully, holding the best interests of the national public healith as its foremost
objective.

Of greater concern, however, is the fact that these provisions only
account for approximately 25% of the total industry payments. The settlement does
not explicitly provide for the allocation of the remaining 75% of the payments.
Presumably, these funds will be used to settle certain private law suits, to pay
legal fees, and to compensate states for tobacco-related Medicaid costs.

. Racomﬁiended Changes

The ACS would prefer to have a greater percentage of the industry
payments explicitly devoted to fund public health programs. Congress should
conduct hearings to determine how much funding is needed for these public
programs and which programs are most effective in achieving the stated public
health goals.

While the ACS trusts that states will use the unallocated funds to pay
for tobacco-related medical expenses and public health programs, the ACS believes

that the settlement should provide greater detail regardmg how the unallocated
funds are to be used.:

IX. NATIONAL TOBACCO CONTROL PROTOCOL AND CONSENT DECREES
] Summary of Settlement Provisions (pp. 27-28)

In order to insure that the settlement will benefit all states, including
those that are not participating in the settlement, the industry will enter into a
“national tobacco control Protocol” (the “National Protocol”) that will embody
certain terms of the Act. The National Protocol will be a binding contract
enforceable by the federal governmeat and all states, and it will not be subject to
" facial constitutional challenge.

In addition, the tobacco industry and the participating states will enter
into consent decrees, that will reiterate, in identical language, the terms of the Act
governing:

18
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advertising, marketing. and youth access restrictions:

trade associations;

lobbying restrictions: ¢

disclosure of tobacco smoke constituents;

disclosure of non-tobacco ingredients;

disclosure of industry research “relating to health, toxicity and
addiction;”

compliance and corporate culture;

payments to the states;

obligations to deal only with complying distributors/retailers:
0. warnings, labeling and packaging; and

1 dismissal of other pending litigation specified by the parties.

R R S

oo ® N

The consent decrees will not includé the terms of the agreement
governing: ‘

product design, performance or modification

manufacturing standards and good manufacturing practices
testing and regulation of toxicity and ingredients approval; and
the national FDA look back provisions.

S

The settlement requires that the consent decrees be construed in
conformance with the Act and the National Protocol, and with each other. The
parties shall expressly waive all constitutional challenges to the consent decrees,
and the terms of the.consaent decrees shall remain binding upon the parties even if
corresponding proviéions of the Act are declared unconstitutional.

. ACS Analysxs :

Although the content of the N atlonal Protocol is not clearly defined,
this provision will serve the important function of extending the settlement to the
ten non-participating states. Thus, the ACS supports this provision as a means of
establishing and maintaining a nationally unified campaign to reduce tobacco use
and improve public health.

The ACS also supports the Consent Decree provisions because they
provide an important “back-up” system which will remain effective even if portions
of the Act are declared unconstitutional. Although the parties to the settlement will
not have standing to challenge its constitutionality, the Act is likely to face
numerous constitutional challenges from third parties.

. Recommended Changes

The consent decrees must also provide for the achievemnent of
agreed-upon ‘public health goals as a "safety net” in case federal legislation flounders.

H
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Congress should also require the parties to submit draft consent decrees and a draft
National Protocol in the early stages of developing federal legislation so Congress
can determine whether these three pieces ‘fit” together, and determine how conflicts
in enforcement, claimed rights, and procedures can be resclved.

X. LICENSING OF RETAILERS

. Summary of Settlement Provisions (pp. 12.13)

The provisions to eliminate youth access to cigarettes and smokeless
tobacco are enhanced by a requirement that the Federal government establish
minimum standards for a retail licensing program financed through funding
provided by industry payments. The licensure program would apply to all
manufacturers, distributors, wholesalers, retailers, and importers of tobacco
products. It would be enforced by federal, state and local authorities. The new

licensing program:

»  Prohibits the sale of tobacco products to consumers by an
unlicensed seller;

¢  Requires that applicants and holders of a license comply with all
fedgral statutes and regulations governing tobacco products;

¢« Imposes licensing fees to cover costs incurred by states to
administer the licensing program;

+  Establishes comparable Federal licensing provisions for the
military and other U.S. Government operations and for Indian
tribes. a

The settlement also specifies penalties for violation of the licensing
laws. Any person who sells tobacco products without a license is subject to criminal
sanctions, including a $1,000 fine, six months imprisonment, or both. For
corporations, the settlement calls for a maximum fine of $50,000. States may
impose more severe penalties than those set forth under federal law.

Civil sanctions for violating state licensing laws governing the sale of
tobacco to minors could result in fines and license suspension or revocation,
depending on the number of offenses committed within a two-year period. Each
state must enact an enforcement scheme that provides “substantially similar
standards” to the federal minimum. Civil penalties are as follows:

20
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-AMERICANCANCER SOCIETY:
Offense w/in 2 yr. pd Maximum Civil Penalty
First $500. 3 day license suspension, or both
Second $1,000, 7 day suspension, or both
Third $2,000, 30 day suspension, or both
Fourth $5,000, 6 month suspension, or both
Fifth $10,000, one year suspension, or both
Sixth - Ninth $25.000 or mandatory revocation for 3 years
Tenth Mandatory license revocation

. ACS Analysis

If adequately funded and administered, a national licensing system
can help reduce illegal sales to minors. However, research of local enforcement
schemes for both tobacco and alcohol demonstrate that License suspension and -
revocation are much more effective deterrents to reducing illegal sales to minors
than financial penalties.

While states may impose more severe criminal penalties, the civil
penalties are clearly stated and states are required to enact laws imposing similar
penalties. This penalty scheme would expressly preempt more stringent and
effective state and local sanctions, such as required license revocation.

The requirement that state and local governments enforce the
licensure provisions would be allowed under tenth amendment analysis. In Printz
v. United States and New York v. United States, the Supreme court makes clear
that the federal government may not commandeer states to carry out federal
objectives, despite Congress’ power to pass laws under the Commerce Clause. That
is, the federal government cannot impose unfunded mandates on states. However,
in this case, the requirements are funded by tobacco industry paymesnts, and
therefore, the provisions requiring enforcement of licensure provisions are
Constitutional.

%

. Reco@nended Change

-

Delete the option of financial penaltiés for second and subsequent
offenses, make the escalating schedule of suspensions mandatory, and require license
revocation after the third offense.

X1. NATIONAL CLEﬁAN INDOOR AIR STANDARDS

. Summa:ry of Settlement Provisions (pp. 30-31)

The proposed settlement agreement restricts indoor smoking in “public
facilities” (a building.entered by 10 or more people at least one day per week) to
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negatively pressurized areas ventilating directly to the outside. Employees shall

not be required to enter the smoking area while smoking is occurring, Restaurants
L(other than “fast food restaurants”). bars, private clubs hatel guest raoms. casinos.

Bango halls, tobacco merchants and prisons are exempted. The settlement would %""\Q

require OSHA to 1ssue regulations to implemetcandenforee-these standards, wit :

enforcement costs paid by the industry. but would become effective within one vear

regardless of OSHA’s acrions.

The act would not preempt or otherwise affect any other state or local
law that impose the same or more stringent restrictions on smoking in public
facilities. Similarly. the agreement does not preempt or otherwise affect any federal
rules that restrict smoking in federal facilities.

. ACS Analysis

These provisions summarize H.R. 1771, “To Amend the Public Health
Act to Protect the Public from Health Hazards Caused by Exposure to
Environmental Tobacco Smoke,” introduced by Representative Waxman on June 3,
1997. There is no federal preemption provision in the bill. '

. Recommended Change

~The ACS supports H. R. 1771 and recommends its adoption as part of
_the legislation implementing the settlement agreement. Seée séction 11l on ACS
recommendations regarding preemplion. N

—

XII. RESTRICTIONS ON MARKETING AND ADVERTISING
. Summi’;ary of Settlement Provisions (pp. 8-9)

The Settlement proposal includes the following restrictions on
marketing and advertising:

¢  Authorize only black and white, text-only ads in publications with
16%+ youth readership;

. Ba'_n brand-name event sponsofship, such as concerts and sports;
«  Ban all billboards, outdoor signs, and signs in arenas;

s  Ban all human images and cartoon characters from advertising
and packaging;

¢ Ban advertising on non-tobacco products, like caps, jackets and

bags;
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v Ban use of non-tobacco brand names on tobacco products:
» Ban offers of non-tobacco items or gifts based on proof of purchase:

¢  Require ads to carry FDA-mandated statement “Nicotine Delivery -
Device;"” ‘

o  Prohibit point-of-purchase ads in all facilities other than
adult-only stores and tobacco outlets (with very limited
exceptions);

¢+ Ban advertising on the Internet. unless “designed to be
inaccessible in or from the [U.S.];"

¢  Prohibit payments to place products in movies, TV programs and
video games, or “to ‘glamorize’ tobacco use in media appealing to
minors,” including records and concerts;

¢ Reqiuire disclaimer in ads with “product descriptors {e.g., ‘light’ or
‘low tar’)”; and

¢  Require FDA review of all new ads and labels concurrent with
introduction.

. ACS Analysis and Recommended Changes

Overall, ACS strongly supports all of the proposed marketing and
advertising restrictions, which appear to have the potential to impact public health
in a positive way. However, there are several shortcomings and weaknesses that
need to be corrected.’ '

1. In the first five years, the FDA may alter or strengthen these
marketing restrictions only under “extraordinary circumstances,”
even though the industry meay deveiop new. unanticipated or even
unintentional marketing techniques that continue to appeal to
minors.

Recommended Change: Delete the condition that FDA can
make changes only under “extraordinary circumstances”.

2. Cigars and pipes are exempt from advertising restrictions, even
though cigar use among minors is climbing fast.

Recommended Change: Apply the advertising and marketing
restrictions to “all tobacco products.”

23
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3. The industry may continue using traditional product “descriptors”
such as “light” and "mild" simply by adding a disclaimer in their
ads, even though surveys show 80% of smokers wrongly believe
such cigarettes are less harmful. On the other hand. a new and
genuine reduced-risk product may not list such claims unless the
manufacturer “demonstrates scientifically” that the product
“significantly” reduces health risk.

Recommended Change: Require traditional product
“descriptors” like “light” and “mild” to meet the same health claim
standards established for new, reduced-risk products.

XIII. RESTRICTIONS ON YOUTH ACCESS TO TOBACCO
) Summéry of Settlement Agreement (pp. 11-12)

Under the settlement agreement, FDA would be provided explicit
authority to: ‘ ’ .

. Ban sales to kids under 18:
Require photo i.d. for anyone under 27 and a face-to-face

transaction; .

Ban all vending machines:

Require minimum pack of 20;

Ban sale of single cigarettes and free samples;

Prohibit mail order sales except with proof of age, with FDA

review after two years; and

»  Ban self-service displays, except in adult-only facilities, and
tobacco must be behind the counter, under lock, or if on the
counter not visible or accessible.

. ACS Analysis

ACS strongly supports these needed measures, but recognizes that
without adequate enforcement, they will be of Little use. Recently, Congress cut the
administration’s proposed budget for enforcing the current FDA rule from $34
million to $15 million.

. Reconﬁnended Change

Insure that industry funds earmarked for enforcement may not be cut by
appropriations commaittees.

24
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XIV. WARNINGS, LABELING AND PACKAGING
¢ Summary of Settlement Provisions (pp. 8-11)

Under the settlement agreement, manufacturers of cigarette packs
would be required to rotate eight explicit warnings. including “cigarettos are
addictive,” “cigarettes cause cancer.” and “smoking can kill you" on a large label
covering 25% of the upper front panel. Smokeless tobaceco would carry four similar
warninge. Warnings must cover 20% of all advertisements. FDA may “require labe)
and advertising disclosures relating to ‘tar’ and nicotine, [and)] disclosures by other

means relating to other constituents.”
. ACS Analysis

These are significant improvements over the existing waming labels.
However, under the proposal:

1. Only the front of packages require warnings.

2. Industry package designers may develop new ways to minimize
the impact of the warning labels,

. Recommended Changes
1.  Require warnings on the back of packages as well.

2.  Require FDA to issue regulations on warning labels that prevent
manufacturers from using packaging or design techniques that
reduce the impact of the warnings.

{
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ECONOMIC ANALYSIS OF THE
PROPOSED TOBACCO SETTLEMENT V/

It has been widely reported that U.S. cigarette manufacturers
will be required to pay a total of $368.5 billion during the first 25 years of
the tobacco industry-wide Proposed Resolution. 2/ This characterization
of the settlement payments, howeover, substantially overstates the real
value of the amount that will actually be paid.

e _ The reported 24-year total of $368 5 billion does not take into account the
] adgustment fory ? solution. 3/ This
provision esse:tially pegs all payments to the volume of cigarettes sold, and
therefore renders the payment scheme equivalent to a unit tax on cigarettes.
_As the Proposed Kesolution contemplates, 4/ this virtual tax will be passed on
to consumers in the form of higher prices. As a result, the volume of
~cigarettes sold will decline, and therefore total industry payments witl————

decline, too. ° I
) Based on a conservative economic model of the relation between cigarette

consumption and cigarette prices, 5/ estimate that the real price of a pack of
cigarettes (in 1996 dollars) will rise by $0.41 per pack in 1996 dollars at the
outset. This virtual tax will gradually increase to $0.62 per pack (in 1996
dollars) by the fifth settlement year, and remain at that level indefinitely.

by Prepared by Jeffrey E. Harris, M.D., Ph.D. of the Massachusetts Institute of
Technology and Massachusetts General Hospital. The views expressed here are
those of the author. They do necessarily represent the position of the
Massachusetts Institute of Technology or the Massachusetts General Hospital.

2/ “Proposed Resolution: For Settlement Diséussion Purposes Only. 6/20/97,
3:00 p.m. DRAFT.” 68 pp.

S/ “Proposed Resolution... Title VI, B5,” at p. 34.
4/ “Proposed Resolution... Title VI, B7,” at p. 35.

LY See Harris, J.E. “Comments on: Proposed Resolution: For Settlement
Discussion Purposes Only. 6/20/97, 3:00 p.m. DRAFT.” 68pp.” Commissioned by
the American Cancer Society, June 26, 1997. My model assumes that current price
elasticity of demand is -0.4, and that, even in the absence of price increases,
cigarette consumption will decline at a background rate of 0.6% annually.
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. If the virtual tax is fully passed on to American smokers, as [ expect it will,
then total U.S. cigarette consumption will fall from 24.2 billion packs
annually to 22.3 billion packs in the base year of the settlement, and
continue to decline gradua].ly to 18.4 billion packs by the 25th year. Applying
the volume adjustment provision, I estimate that the face value of industry
payments would amount to $304.3 billion over 25 years. 6/

o The face value of industry payments, however, does not reflect their present
discounted value, that is, the amount that investors would be willing to pay
today for a portfolio of 25-year corporate bonds that promised to pay exactly
what the Proposed Resolution mandates. Based on an interest rate
comparable to the long-term rates on corporate bonds and U.S. Treasury
obligations, [ estimate that the present discounted value of volume-adjusted
industry paynients would be $194.5 billion over 25 years. 7/ T

The Proposed Resolution imposes financial pm -
cigarette manufacturers if the proportion of 13- to 17-year-olds who smoke
cigarettes every day does not reach specified target levels within 5 to 10
years. 8/ While ecodomic research suggests that teenagers’ smoking rates
may be especially responsive to price, the increase in cigarette price
anticipated from the Proposed Resolution would be insufficient by itself to
reach the specified targets.

. Based upon my analyses of data from the University of Michigan's
“Monitoring the Future” Study, I estimate that the “base percentage” of
underage daily smokers (that is, the 1986-1986 historical average) is 15.2% &/

6/ This computation does not include the drop in Federal excise tax revenues
and state excise and sales tax revenues on cigarettes that would result from falling
cigarette consumption. For example, even if states raised their excise and sales
taxes to keep pace with inflation, the loss in state revenue would have a face value
of $43.2 billion over 26 years. : '

}
T/ My calculations of present discounted value took into account the “inflation
protection” provision (Tile VI, B.4) of the Proposed Resolution.

8/ See Appendix V of the Proposed Resolutioﬁ.

g/ See ‘Monitoring the Future” Study. Cigarette Statistics Table I: Long-Term
Trends in Prevalence of Cigarettes for Eighth, Tenth, and Twelfth Graders. Ann
Arbor: Univ. Michigan, 1997. | estimate the base percentages to be: 8.5% for 8th
graders; 14.7% for 1Qth graders; and 19.2% for 12th graders. The population.
weighted average, as specified in Appendix V, A.1 of the Proposed Resolution, would

then be 15.2%.
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Hence, the five-year goal of a 30% reduction in underage smoking prevalence
would mean a target rate of 10.6% daily smokers. This target actually
mounts to a 58% reduction from the current 1996 prevalence of 18.2% among
eighth- to twelfth-graders. 10/

. Based upon the most recent economic research on the responsiveness of youth
smoking to increases in cigarette prices, 11/ I estimate that the expected
$0.62 increase in the real price of cigarettes would translate into an 18%
reduction in teenage smoking from its 1996 level, that is, to about 14.9%
daily smokers, which is well above the calculated target rate of 10.6% daily
smokers. 12/

I compared the effect of the Proposed Resolution on cigarecte
consumption and governmental revenues with that of an inflation-
adjustable increase in the Federal excise tax on cigarettes. A $1.00-per-
pack tax, levied by Congress in the base year and adjusted to keep pace
with inflation, would yield approzimately 60% more revenues over 25
years than the Proposed Resolution. An inflation-adjusted $1.50-per-pack
tax would yield more than twice the revenues expected from the Proposed
Resolution. A $1.50-per-pack price increase, I estimate, would be sufficient
by itself to reduce the 13- to 17-year-old daily smoking rate to the target
level contemplated by the Proposed Resolution.

10/ The 1996 rates of daily smoking in the “Monitoring the Future” Study were:
10.4% for 8th graders; 18.3% for 10th graders; and 22.2% for 12th graders. The
population-weighted average, as specified in Appendix V, A.1, would then be 18.2%
for 1996. '

11/ See Chaloupka FJ, Grossman M. “Price, Tobacco Control Policies and Youth
Smoking,” Working Paper No. 5740. Cambridge MA: National Bureau of Economic
Research, Sept. 1996,’ These authors estimated the “participation price elasticity,”
which captures the effect of price on the proportion of youth who smoke, to be -0.6.
The “overall price elasticity,” which also includes-the effect of price on the number
of cigarettes that youth smokers consume, was estimated to be -1.3.

12/ Under the surcharge provisions of Appendix V, the resulting smoking
prevalence would amount to only a 2% reduction from the “base percentage” of
15.2%. Hence, the reduction in underage smoking rates would fall 28 percentage
points below the 30-percent target. While provisions B.1(b)(1)-(3) of Appendix V
(pp. 53-54) are complex, it appears that the resulting surcharge would reach the
$2 billion cap imposed by provision B.1(b){4)(p.54). If this surcharge were passed
onto all consumers in the form of higher retail prices, the effect would be about
$0.08 per pack. '
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. If. Congress raised the cigarette excise tax by $1.00 per pack and periodically
revised the tax to keep pace with inflation, then the face value of industry
payments would be $480.1 billion over 25 years, as compared to $304.8
billion under the Proposed Resolution. The present discounted value would
be $314.4 billion, as compared to $194.5 billion under the Proposed
Resolution. By year 24, total U.S. cigaratte consumption would be 17.1
billion packs, as compared to 18.4 billion under the Proposed Resolution. The
daily smoking rate among 13- to 17-year-olds would decline to 12.9%, as
compared to the 14.9% rate expected under the Proposed Resolution, 13/

. If Congress raised the cigarette excise tax by $1.50 per pack and periodically
revised the tax to keep pace with inflation, then the face value of industry
payments would be $653.2 billion over 25 years, as compared to $304.3
billion under the Proposed Resolution. The present discounted value would
be $427.8 billion, as compared to $194.5 billion under the Proposed
Resolution. By year 25, total U.S. cigarette consumption would be 15.5
billion packs, as compared to 18.4 billion under the Proposed Resolution. 14/
Thus, an inflation-adjustable tax of $1.50 per pack would, by itself, result in
a decline in youth smoking sufficient to achieve the target rate of 10.9%
contemplated by the Proposed Resolution.

13/ Since cigarett.e consumption would decline, there would be a reduction in
state excise and sales tax receipts equal to $69.6 billion in face value and $37.0
billion in present discounted value over 25 years. See footnote 6.

14/ Since cigarette consumption would decline, there would be a reduction in
state excise and sales tax receipts equal to $77.5 billion in face value and $48.7
billion in present discounted value over 25 years. See footnote 6.
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' \ SMOKEFREE EDUCATIONAL SERVICES, INC,

375 South End Avenue
Suite 32F
New York, NY 10280

Phone: (212) 912-0960 Fax: (212) 488-8911
e-mail; SESTalk@aol.com

MEMO

To: ELENA KAGAN

From: JOSEPHW.CHERNER
Date: 9/9/97

Subject: National Tobacco Settlement

We urge you to oppose the terms of the tobacco settlement currently under
consideration and support much stronger measures to protect the next generation
from tobacco addiction.

The tobacco cartel has lied to the American public for 40 years. It still refuses to
admit that smoking and secondhand smoke cause cancer or that nicotine is
addictive. It still refuses to admit that it targets young people.

We urge you to demand that any settlement includes, 1) public disclosure of any
secret internal tobacco cartel documents, 2) full regulatory authority of tobacco
products by the FDA, 3) severe annual penalties against the tobacco cartel for
failure to reduce youth tobacco addiction, 4) a warning on every cigarette pack
stating: "This product contains nicotine, a highly addictive drug,” and 5) a
smoke-free work environment for all workers, including restaurant workers, because
no one should be forced to breathe smoke to have a job.

History will remember the Clinton administration in large part for its leadership on
this issue. We are counting on you to bring the tobacco cartel to justice.

Thank you for your attention.



Date: 9/9/97 Time: 2:39:22 PM To: ELENA KAGAN Deputy Asst. for Domestic Policy

.oy

SMOKEFREE EDUCATIONAL SERVICES, INC.

3756 South End Avenue, Suite 32F
New York, NY 10280

Phone: (212) 912-0960 Fax: (212) 488-8911

Strengthen the Settlement with the Tobacco Cartel

The proposed settlement between Attorneys General and the tobacco cartel does not go far
enough to hold the tobacco cartel accountable. [n particular:

1.

10.

The tobacco cartel should have to admit that a) Smoking causes disease, b) Secondhand
smoke causes disease, and ¢) Nicotine is addictive.

The tobacco cartel should have to turn over “privileged” documents detailing what 1t
knew about tobacco-caused diseases and nicotine addiction, and when.

. Tobacco smoke pollution should be prohibited in all public places and work places.

Restaurants, bars, casinos, bingo parlors, and prisons should not be exempt. The
health of restaurant workers, bartenders, casino workers, bingo parlor workers, and
prison guards is just as important as everyone else’s.

The tobacco cartel should not be given five more years of unpenalized access to children.

In five years, there will be a new president and a new congress that may have a different
position on tobacco. The tobacco cartel should be held accountable every year and face
significant fines if youth smoking does not decline.

. The fines stipulated in this agreement if youth smoking rates do not decline are

insufficient to deter the tobacco cartel from targeting youth. In other words, the tobacco
cartel has a financial incentive to continue targeting youth.

Every cigarette pack should contain the following warning: “This product contains
nicotine, a highly addictive drug.”

The FDA’s control over nicotine should not be compromised. The FDA should
determine, without obstacles, when and if nicotine levels need to be reduced. This is
current law. So anything less would be a step backward.

Fines paid by the tobacco cartel should not be lowered if the cartel addicts fewer people.
Doing so would be like telling a serial murderer that he will get a lighter sentence if he
kills fewer people.

The $5 billion annual compensatory cap should be raised significantly and increased
each year by the cost of living.

The present value of $368 billion dollars paid over 25 years is far less than $368
billion. All annual payments made by the tobacco cartel should be increased each year
by the cost of living. :

Page 2 of 2
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Amendment by Senator Harkin to the Amendment by Senator Hutchison:

Strike rhe text and insert in licu thereof the following: :

Section 1903(d) of the Social Security Act (42 U.S.C. 1596b(d)) is amended by adding at the end
thereof the following new paragraph:

“(7)(A) In determining the amount to which a State is entitled under subsections (a) and
(b), the Secretary shall, in the case of a State that has complied with subparagraph (B),
waive the applicability of paragraph (2)(B) and paragraph (3) of this subsection with
respect to amounts that the Stare has recovered from manufacturers of tobacco products
pursuant to the settlement of litigation filed prior to January 1, 1999, by or on behalf of
States against such manufacturers for harm caused by tobacco products.

“(B) In order to comply with this paragraph, a State shall annually certify, in such form as
the Secretary may require, that it is carrying out a plan to spend not less than 25 percent
of the amounts the State recovered pursuant to the litigation described in subparagraph
(A) on activities to reduce tobacco use. Such activities shall:

"(i) consist of such tobacco use prevention programs (including counter-marketing,
school and community-based prevention programs, smoking cessation programs,
enforcement of laws relating to tobacco products, ongoing evaluation) and such
other activities as the Secretary determines are reasonably designed to reduce
tobacco use; and

“(ii) supplement and not supplant funds already bemg spent on similar activities in
the State.

“(C) The Secretary shail monitor the use of amounts recovered pursuant to the litigation described
in subparagraph (A). If the Secretary detenmines that a State did not spend funds in the ruanner
described in the certification provided pursuant to subparagraph (B), the Secretary shall revoke
the waiver granted to such State pursuant to subparagraph (A) and shall revise payments made to
the State under this section accordingiy.”
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IN THE SENATHE OF THE UNITED STATES

introdueed e Tollowing: bill; whioch wag resd btwae aned

To
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reforned to the Commitien on

A BILL

amend title XIX of the Social Security Act to permit
the Secrctary of Health and Hunman Services to waive
recoupment under the medicaid program of eertain funds
received by a State from manufacturers of tobaeco prod-
nets i a State uses a portion of sueli funds for tobaceo
nse prevention aud redoction prograws,

Be it cnactod by the Senate and House of Representa-
tives of the United Stutes af Ameriea in Congress assernbled,
SECTION 1. SHORT TITLE.

- This Act may he cited as the ©“ ___ Act of
19997,
SEC. 2, FINDINGS,

Cougress males the following finthugs:

P. 002
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-

(1) Toha:-co' products are the foremost prevent-
able’ hiealth. pmblem facmg America today. More
than 400,000 uuluvrdunh (he each year as a vesull
of tobaceo mdnvml |llm'sqm and conditions.

{2) Virtlmlly .ﬂl'::’mw NSeLN “of tobacco prodnets

"~ are tinder logal age: F‘er dny, 3,000 young people

become rognlar smokers. OF these children, 1,000
will die prematurely from a tobucco-related disense.

(3) Tobacco products are imhcrently dangerons
and caunse caucer, heart discase, and other serious
adverse health effoets.

(4) Medicaid is a joint Federal-State partuer-
ship program desigued to provide health care to citi-
zeus with low-income, .

@On avernge, the Federal Government pays
57 percent of the costs of the medieaid programn,
aud no State wmust pay for more than 50 percent of
the cost of the progratn in that State.

(6) The comprehonsive settlement of November
1998 between manufacturers of tobaceo products (ax
defined in sestion 5T702(d1) of the Internal Revenue
Code of 1986) and States, and the individual State
settloments rveached wilth such mannfactinvers, in-

elude elaimy avising out of Lthe medieaid progyam.

P. 003
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1 (7) It is in the interost of the public health to
2 target a portion of 't'l'l.lé';ﬁmds reveived by States as
3 a ro.mlt of snch- q(.tt,]emnnts towards combatting the
4 | ])l'oblem of yonth ﬁmokmg
S SEC. 3, WAIVER OF moupmrmmmmm
6 PROGRAM OF:-TOBAEGO—BELATED FUNDS,
7 (a) IN GENERAL—Scction 1903(d)}(3) of the Social
8 Recurity Act (42 T1.5.C. 1396h(rl}(3)) is nmended—
9 (1) by 'nmertilig “(A)” before “The"; and
10 (2) by adding «t the end the following:
11 “(B) The Secretary shall waive the applicability of
12 subparagraphk (A) and paragraph (2)(B) with respeet to
13 amounts recovered or paid to a State as part of the com-
14 prehensive settlement of November 1998 between manu-
15 facturers of tobacen products (as defined in seotion
16 5702(d) of the Internal Revenue Codo of 1986) and
17 States, or as part of auny individual State settlement or
18 jndgnient reached iv litipation nuotiated or pursued by a
19 State against one or wore such mwanufaclurers, if, with
20 vespeet to a fiseal yoar, the Stato—
21 *(1) merhiﬁo.s that nt least 25 percent of sneh
22 amounta received doving the (iscal year will be ex-
23 peuded on netivities to recduce tobaecoe use deseribed

24 in subparagrapl (C);
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(i) ineludes os part of much certification a
written descriptiﬁn nfhuw sneh amounts will be ex-
peuded; and B

'_“(iii) éupplé;ﬁm:fsfaud docs not sirpp]:mt the
level 6E funds exp'e{l,d:g%d_flﬁ)y the State as of July 1,
1099 For similar activities in the State.

“(C) For purposes of subpavagraph (B)(i), setivitics

to reduce tobacco use donsist ol tobasco use prevention

aul reduction progruus, insluding—

*(i) counter-miarkeling;

“(ii) counter-advertising;

“(hi) school and comnunity-based education
and prevention progvatus;

“(iv) smoking cessation programs (including
trainming for health carc professionals and providers
on how to condnet snch programs);

“(v) onforcoment of laws relating to tobacco
prodnets; and |

“(vi) evaluation and smveillnee of the cffoe-
tiveness of such progranws and al.(‘.ﬁﬁti(‘.ﬂ.

“(D) Nothing in subparngraph (B) shall be construed

22 as liniting the anthority of the Secretary uuder this title

23 to—

24

“) require reports nuder section 1902(a)(6)

and comdnet investigations to cusnre that a State ix

F. 00§
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5
complying with a certifieation submitted under that
subparagraph and clause (iii) of that subparngraph;
o1
“(it) limit or deny Federal pagtnents nnder this

sectiou to a State that has failed to so comply.”.

P. 006
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CAMPAIGN for TOBALO-FREE Kidks

NATIONAL CENTER FOR TOBACCO-FREE KIDS

TO: Bruce Reed
FROM: Matthew L. Myers
DATE: 03/08/99

SUBJECT: Draft Language

Bruce -We put together some draft language. It is similar to language several
Republicans on the Hill had been drafting. We put this together quickly so it
may be flawed, but it contains the basic concept. Twenty percent of the
money for programs to reduce tobacco use; no other strings; no need for the
states to apply or seek permission from the federal government in advance of
spending the money; flexibility as to how the money is spent within agreed
upon parameters.

We are not wedded to the specific language, but [ wanted you to see iteven if it is
something we just put together quickly. If you have problems, let me know.
We want to be with you on this.

This does not include the concept of rewarding a state that does well that Chris
Gregoire has discussed. Cur informal idea on that concept was that if a state
reduces tobacco use among kids by 50% after 5 years they could reduce the
total spent on these programs to 15%; if the state reduces tobacco use
among kids by 70% they could reduce the annual expenditures on these
programs to 10%. If, however, tobacco use among children begins to rise
and goes back up above these levels, spending levels would have to be
restored.
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DRAFT RECOUPMENT WAIVER LANGUAGE

SEC. . (a) Section 1903(d)(3) of the Social Security Act (42
U.S.C. 1396b(d)(3)) is amended- .

(1) by inserting “(A)” before “The”; and

(2) by adding at the end the following:

“(B) The Secretary shall waive the applicability of subparagraph (A)
and paragraph (2)(B} with respect to amounts recovered or paid to a State
as part of the comprehensive settlement of November 1998 between
manufacturers of tobacco products (as defined in section 5701(d) of the
Intemal Revenue Code of 1986) and States, or as part of any individual
State settlement or judgment reached in litigation with respect to harm
caused by tobacco products initiated or pursued by a State against one or
mﬁre such manufacturers, if, with respect to a fiscal year, the State--

“(i) certifies that at least 20 percent of such amounts received
during the fiscal year will be expended on activities to reduce
tobacco use described in subparagraph (C);

“(ii) includes as part of such certification a written description

of how such amounts will be expended; and
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“(iii) ensures that any amounts expended under clause (i)
supplement and do not supplant the leve! of funds expended by the
State as of July 1, 1999 for similar activities in the State.

“(C) For purposes of subparagraph (B)(i), acfivities to reduce tobacco

use consist of tobacco use prevention and reduction programs, including—

“(i) public education, counter-marketing and counter-
advertising;
“(ii) school and community-based education and prevention
programs;
“(iii) smoking cessation programs (including training for heaith
care professionals and providers on how to conduct such programs);
“(iv) enforcement of laws designed to reduce tobacco use and
protect against the harms caused by tobacco products; and
“(v) evaluation and surveillance of the effectiveness of such
programs and activities.
“(D) Nothing in subparagraph (B) shall be construed as limiting the
authority of the Secretary under this fitle to—
*(i) require reports and conduct investigations to ensure that a
State is complying with a certification submitted under that

subparagraph and clause (iii) of that subparagraph; or
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1 “(ii) limit or deny Federal payments under this section to a

2 State that has failed to so comply.”.



STATE PLANS AND PROPOSALS:
STATE TOBACCO SETTLEMENT

MARCH 12, 1999

State Governor Legislature Amount/Year
Legislative
Session
Alabama Gov. Siegelman proposes to Legislation has been proposed to $3.2b/25 years 3/2-6/14
spend the money on Children reserve the first $85 million for $520m/2003
First, which provides health the Children First Trust Fund $117m per year
insurance for children and teens, | Associated Press, 12/4/98
pays for more than 100 new
juvenile probation officers.
Montgomery Advertiser, 1/18/99
Alaska Gov. Knowles proposes to The Legislature says introducing $670m/25 years 1/19-5/19
divide the first payment of $22 new govermment programs isn’t 3110m/2003
million between $4.5 million to | necessarily the right solution. $24.8m per year

expand Medicaid coverage, $1.7
million for new child protection
workers, $1 million for training
young parents, and other
programs to curb substance use,
juvenile delinquency, and
tobacco use. :

Anchorage Daily News, 12/12/9

Instead, they are advocating
saving money for the future.
Anchorage Daily News, 12/12/98

March 12, 1999
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State Governor Legislature Amount/Year
Legislative
Session
Arizona Gov. Hull proposes spending the | House Democrats want to $2.8b/25 years 1/11-4/24
money on a range of health care | implement the Healthy Anzona $470m/2003
programs including the building | Initiative--enabling Arizonans $106m per year
of a new state mental hospital, earning below the federal poverty
giving counties grants for local | line to qualify for state health aid.
health needs, and expanding On the other hand, fiscal
preventive health care programs | conservatives propose using the
for low-income families. money for tax cuts.
The Arizona Republic, Support for Hull’s proposed new
1/31/99 mental hospital remains strong
across party lines.
The Arizona Republic, 1/31/99.
Associated Press, 1/21/99
Arkansas Gov. Huckabee pledges to save | Legislative leaders agree with $1.6b/25 years 1/11-3/11
the money solely for health-care | Huckabee. They would like to $260m/2003
programs. put the money in a trust fund and $60m per year
Associated Press, 1/22/99 reserve it all for health-care,
including tobacco prevention
programs.
Associated Press, 1/22/99
California Gov. Davis proposes that the The Legislature has virtually $25b/25 years 1/4-9/15
money be used for general ignored the settlement money. $1.4b/2003
purposes such as filling a Some members have proposed $926m per year

projected budget deficit.
The San Francisco Examiner, 1/18/99

giving half to cities and counties
to use at their discretion.

The San Francisco Examiner, 1/18/99
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Colorado Gov. Owens proposes to spend | The Legislature has seen three $2.68b/25 years 1/6-5/5
40% of the settlement money on | bills introduced with proposals $440m/2003
new reading programs for for the settlement money. One $99m per year
elementary schools, 20% on bill would invest the entire
health care for uninsured settlement and only allow interest
children, and the rest invested to be available for spending.
into an endowment for future Others would fund a laundry list
programs. of programs now, including
The Denver Post, 2/11/99 children’s basic health.
The Pueblo Chieftain, 2/11/99
Connecticut Gov. Rowland figured the $3.6b/25 years 1/6-6/9
settlement money into a broad $600m/2003
range of programs within his $135m per year
budget proposal for 1999
including municipal aid and
schools.
Associated Press, 2/12/99
Delaware Any settlement money will go $774m/25 years 1/12-6/30
directly into Deleware’s general $120m/2003
fund to be budgeted by Gov. $28m per year
Carper and the state General
Assembly.

Assocjated Press, 11/20/98
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Florida

Gov. Bush proposes spending
$450 million on health insurance
for children, protection of
abused kids, and at-home care
for the elderly. Bush intends to
spend another $61.5 million on
Florida’s campaign against
smoking. In addition, he intends
to set aside $1.1 billion of
tobacco revenue to start a
Lawton Chiles Tobacco
Endowment for Children and
Elders.

Miami Herald, 2/7/99

$13.4b/25 years
$3.76b/2003
$536m per year

3/2-4/30

Georgia

Gov. Bamnes has pledged to use
all of the settlement funds on
health care, possibly including
Medicaid reimbursements.

The Atlanta Journal, 1/9/99

Republican legislators want
settlement money to go towards
cutting taxes,

State Capitols Report, January 19, 1999

$4.8b/25 years
$790m/2003
$178m per year

1/11-3/15

Hawaii

Gov. Cayetano proposes to
spend a minimal amount of the
settlement money on anti-
smoking and smoking education
programs. Cayetano plans to use
most of the money to establish a
“rainy day” fund to help tide
Hawaii over in tough economic

times.
Associated Press, 11/18/98

$1.18b/25 years
$190m/2003
$43.7m per year

1/20-Early
May -
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Idaho Gov. Kempthome 1s proposing The Legislature appears to be $711m/25 years 1/11-
to use the first two installments | very split on where the tobacco $118m/2003
of settlement money for the money should be allocated. $26.4m per year
Budget Stabilization Fund. AG { Proposed spending includes
Lance claims that Kempthorne school construction, tax cuts,
also intends to increase the pay | health care for the poor, anti-
of the attorneys in the AG’s smoking campaigns, and college
office. scholarships for substance-free
The Post Register (Idaho Falls), students.
1714199 The Idaho Statesman, 11/19/98
Illinois AG Ryan proposes spending Legislators have introduced $9.1b/25 years 1/13-
settlement money to fund spending plans that place public $1.5b/2003
prevention efforts, public health and insurance for the $337m per year
education initiatives, and the working poor as top priorities.
enforcement of underage Chicago Tribune, 1/29/99
smoking laws. )
Copley News Service (Peoria), 12/3/98
Indiana Gov. O’Bannon proposes using $4b/25 years 1/11-5/30
settlement funds for additional $660m/2003
police enforcement. Additional $148m per year

excise police officers could play
an integral role in reducing
youth access to tobacco.

The Indianapolis Star, 3/5/99

March 12, 1999
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Iowa

Gov. Vilsack proposes to
allocate $17.7 million of the
tobacco settlement towards
discouraging teens from
smoking through school and
community anti-smoking
programs, a similar media
campaign, and by devoting $2
million to enforce tobacco laws.
Des Moines Register, 2/19/99

Conservatives in the House are:
advocating returning the
settlement money to the taxpayers
and not spending it on
government programs.

Des Moines Register, 12/9/98

$1.7b/25 years
$280m/2003
$63.1m per year

1/11-Late
April

Kansas

Gov. Graves proposes spending
$14.6 million of the settlement
money on children’s programs in

the coming budget year.
The Kansas City Star, 1/16/99

The Legislature appears united
under the idea of not spending
any settlement money until
Kansas actually receives it, Afier
this occurs, Republicans are
pushing towards investing the
money in a trust fund.

Topeka Capital Journal, 1/29/99

$1.6b/25 years
$270m/2003
$60.5m per year

1/11-5/10

Kentucky

Gov. Patton tentatively proposes
using the money to help farmers
absorb the economic impact of

the settlement.
The Courier-Journal (Louisville),

2/26/99

The Legislature doesn’t have a
regular session scheduled until
next year and there are no plans
for a special session.

The Courjer-Journal (Louisville),
2/26/99

$3.5b/25 years
$570m/2003
$127m per year

1/11-
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Louisiana Gov. Foster has proposed raising | Two new proposals for placing $4.4b/25 years 3/29-6/2
cash to pay off the state’s debt the money in a trust fund have $730m/2003
by selling off its tobacco been introduced. One consists of | $163m per year
settlement to the highest bidder. | establishing trusts for each public
The Times-Picayune (New Orleans), school system in the state. The
1/10/95. other suggests putting half of the
settlement money into parish trust
funds.
The Times-Picayune (New Orleans),
1/10/99
Maine Gov. King stated, in his budget $1.5b/25years 12/2-6/16
proposal, that the settlement $251m/2003
money may be used to increase $55.8m per year
funding for some state
departments and agencies. He
stated that education would be
his top priority in spending.
Associated Press, 2/11/99
Maryland Gov. Glendening used $54 The Legislature is planning on $4.4b/25 years 1/13-4/12

million from the settlement to
balance his proposed budget. He
opposes eammarking the funds
for specific purposes as he feels
it would tie the hands of the

executive in the future.
Associated Press, 2/24/99

making a statement that the
tobacco money should go to
public health programs and

nothing else.
Associated Press, 2/24/99

$730m/2003
$164m per year

March 12, 1999
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Massachusetts Gov. Cellucci proposes Democrat legislators claim that $7.9b/25 years 1/6-
establishing a trust fund and settlement money should be used $1.3b/2003
using the settlement money to to fund the state’s acclaimed $293m per year
pay for existing health care tobacco control program rather
programs. His only new than Cellucei’s plan to substitute
initiative is $500,000 to study current state spending on public
tobacco control programs. health programs.
Boston Globe, 2/11/99 Boston Globe, 2/11/99
Michigan Gov. Engler proposes to use a The Republican-controlled $8.5b/25 years 1/13-
significant portion of the legislature is expected to approve | $1.4b/2003
settlement funds for college Engler’s plan. However, $315m per year

scholarships to students who
excel on state-achievement tests.
He is willing to use some of the
money for health programs-on a
one time basis but he wants to
ensure that the money is

available for scholarships first.
The Detroit News, 2/11/99

Democrat legislators are
advocating splitting the money
between health care, education
initiatives such as class size
reduction and after-school
programs, and only one-third on
the governor’s scholarship

proposal.
The Detroit News, 2/11/99

March 12, 1999
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Minnesota Gov. Ventura proposes placing A bipartisan effort in the $6.2b/25 years 1/5-5/17
the money in an endowment and | Legislature plans to invest $1.3 $2.24b/ 2003
spending the earnings in three billion into permanent funds for $246m per year
main areas; the Minnesota smoking prevention, early
Families Foundation (to help childhood development, and
individuals reduce their medical education and research.
dependency on govemment), However, conservative
support for local public health Republicans still are holding out
networks, and support for for tax cuts.
medical research at Universities | Star Tribune, 1/21/99
and hospitals.
Star Tribune, 3/3/99
Mississippi Lt. Musgrove proposes saving The Legislature is proposing to $4.2b/25 years 1/5-4/4
the settlement money for health | place at least 75% of the $1.7b/2003
care purposes, but suggests settlement proceeds into a $168m per year
looking at how neighbors are permanent trust fund. The House
spending their money before desires the entire check to be
making a final decision. invested. However, the Senate
Associated Press, 3/3/99 favors reserving 25% of the
proceeds for ordinary budget
appropriations.
The Advocate (Baton Rouge), 3/1/99
Missouri Gov. Carnahan has yet to unveil | The Legislature is debating $4.5b/25 years 1/6-5/30
his proposal on spending the whether the settlement money $730m/2003
settlement money. should go back to the tax-payers $165m per year .

St. Louis Post-Dispatch, 1/4/99

or towards anti-smoking
programs.
St. Louis Post-Dispatch, 1/4/99

March 12, 1999
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Montana Gov. Racicot proposes to use the | State legislators have filed 14 $832m/25 years 1/4-4/15
settlement money for new bills proposing different ways to $130m/2003
government economic spend the settlement money. $30m per year
development programs. Generally, Democrats are
Associated Press, 12/29/98 advocating setting up a trust fund
while Republicans are looking to
earmark the money for tax relief.
Associated Press, 1/20/99
Nebraska Gov. Nelson played an active An initiative passed through the $1.2b/25 years 1/6-Early
role in pushing legislation Legislature in 1998 created the $190m/2003 June
through to create a public health | Excellence in Health Care Trust $43m per year
trust fund in 1998. This act of Fund. This fund assures that all
foresight means that tobacco tobacco settlement proceeds will
funds are already earmarked for | go towards public health issues.
public health. The Omaha-World Herald,
The Omaha-World Herald, 11/24/98 11/24/98
Nevada Gov. Guinn proposes providing | Democrat legislators propose to $1.2b/25 years 2/1-5/31
college scholarships of up to spend 25% of the settlement on $190m/2003
$2500 for every Nevada high college scholarships and reserve $44m per year
school graduate with a “B” the remainder of the money for
average. health programs. In addition,
Sun Capital Bureau (Las Vegas), Democrats want conditions
2/18/99 attached to the scholarships
making sure they are need-based
and adding a minimum GPA -
requirement that must be
maintained in order to ensure
future funding.
Sun Capita] Bureau (Las Vegas),
2/18/99
March 12, 1999 10
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New Hampshire Gov. Shaheen signed into law an | The Legislature passed the $1.3b/25 years 1/6-Late June

education funding plan to educational funding bill in 1998, $210m/2003
increase school aid by $62 which plans to use tobacco $48m per year
million by utilizing settlement money.
proceeds. Shaheen has also The Union Leader (Manchester),
proposed that some money be 11/21/98
used to combat smoking.
The Union Leader (Manchester),
11/21/98
New Jersey Gov. Whitman strongly suggests | Some legislators have suggested $ 7.6b/25 years 1/12-
that some of the money be that the funds be applied to other $1.25b/2003
earmarked for public health programs, such as school $280m per year
programs but plans to hold off construction.
on spending it until the federal The Record (Bergen County, NJ),
government finishes with their 12/5/98
claim.
The Record (Bergen County, NJ),
12/5/98
The Record, 1/21/99
New Mexico Gov. Johnson proposes setting Legislators, for the most part, $1.2b/25 years 1/19-3/20

aside the tobacco money in a
trust fund.
Albuguerque Tribune, 2/6/99

agree with investing the money in
a trust fund. There is some
debate on how to spend the
interest, however. Possible
programs include smoking-
prevention education, health care,
disease-research programs, and/or
extracurricular programs in

public schools.

Albuquerque Journal, 2/9/99

$190m/2003
$43m per year

March 12, 1999

11




t

State Governor Legislature Amount/Year
Legislative
Session
New York Gov. Pataki proposes using 75% | Legislators have sharply $25b/25 years 1/6-
of the settlement dollars to fund | criticized Pataki’s proposal, $190m/2003
capital projects in an effort to stating that funds should be used $43m per year
reduce the state’s debt. to help combat youth smoking
Times Union (Albany), 2/4/99 and fight addiction.
Times Union (Albany), 2/4/99
North Carolina AG Easley proposed the creation | State legislators are not entirely $4.6b/25 years 1/27-Late
of a fund entitled the Tobacco happy with this proposal. They $750m/2003 July
Foundation. This fund, intended | say the General Assembly should | $161m per year
to help the areas hurt by the have more say over how the
tobacco settlement, will be foundation would spend the
controlled by a board. The 15 tobacco money.
members of the board are to be | The News and Observer (Raleigh, NC),
appointed by Gov. Hunt, 22599 -
president pro-tem of the Senate, | /A cOmpromise between the
and the speaker of the House. House and Senate plans to divide
News & Record (Greensboro, NC), the settlement money three ways:
2/14/99 50% to help tobacco-dependent
communities, 25% to provide
financial assistance to tobacco
farmers and workers, and 25% to
a health trust fund.
The News Observer, 3/10/99
March 12, 1999 12
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North Dakota Gov. Schafer proposes dividing | The majority of the bills already $717m/25 years 1/5-5/28
90% of the settlement funds introduced advocated settingupa | $110m/2003
between the Common Schools trust fund of some sort and $26m per year
Trust Fund-- an existing fund spending the settlement dollars
that makes annual disbursements | on health and/or education
to the state’s school districts-- programs. For the most part, the
and property tax rebates. The Legislature seems to favor Gov.
remaining 10% would be spent | Schafer’s plan.
on local public health programs. | The Bismarck Tribune, 2/6/99
The Bismarck Tribune, 2/6/99
Ohio Gov. Taft plans to appoint a GOP leaders are vowing to $9.9b/25 years 1/4-
bipartisan task force to preserve tax cuts for Ohio’s $1.6b/2003
recommend how to spend the taxpayers. $366m per year
state’s settlement money. Enquirer Columbus Bureau, 3/10/99
Enquirer Columbus Bureau, 3/10/99
Oklahoma Gov. Keating’s Task Force is A myriad of bills have been $2b/25 years 2/1-5/28
urging the Legislature to allocate | introduced. One proposes to use $330m/2003
$54.5 million annually for the settlement funds to payoff $75.2m per year
tobacco reduction programs. turnpike bonds. Another '
The Daily Oklahoman, 1/15/99 advocates allocating money to the
Teachers’ Retirement Fund.
The Daily Oklahoman, 1/15/99
March 12, 1999 13




)

State Governor Legislature Amount/Year
Legislative
Session
Oregon Gov. Kitzhaber does not want Republican leaders have $2.248b/25 1/11-Early
the settlement spent on any new | proposed to lock the settlement years June
government programs. money away in a trust fund. Gov. | $370m/2003
Kitzhaber did not include the Kitzhaber is calling the plan $83m per year
tobacco money in his proposed | intriguing.
1999-2001 budget, but said it The Oregonian, 1/29/99
could be used to replace
declining tobacco tax revenues.
The Qregonian, 1/29/99
Pennsylvania Gov. Ridge proposed investing Republican legislators are $1.4b/25 years 1/5-
settlement funds into state health | suggesting putting the money ina | $1.86b/2003
care programs. trust fund. Democrats are $417m per year
Pittsburgh Post-Gazette, 2/14/99 advocating spending the funds on
prevention, treatment, and
research of tobacco-related
illnesses and/or other programs
such as youth access enforcement
and health care for the
disadvantaged.
Pittsburgh Post-Gazette, 2/14/99
Rhode Island Gov. Almond balanced his $1.4b/25 years 1/5-Late June

projected budget by using almost
all of the money from the first
tobacco settlement installment.
Almond also plans to use
tobacco funds to phase out local

car taxes.
Journal State House Bureau, 2/11/99
The Providence Joummal, 2/27/99

$230m/2003
$56m per year

March 12, 1999
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South Carolina Gov. Hodges is assuring tobacco $2.3b/25 years 1/12-6/3
farmers that they will receive $380m/2003
their cut from the settlement $85m per year
money. Meanwhile, he is urging
them to diversify their crops.
Associated Press, 3/4/99
South Dakota Gov. Janklow is not proposing The Legislature has proposed $683m/25 years 1/12-3/5

to use any of the funds in this several ways of spending the $110m/2003
year’s budget. Janklow has settlement money. Some are $25.3m per year
stated that he believes the money | advocating placing the money in
should be earmarked for medical { a trust fund and only spending the
equipment and supplies. interest earnings on programs.
Associated Press, 12/6/98 Associated Press, 12/6/98
Tennessee Gov. Sundquist has suggested There are a variety of proposals $4.8b/25 years 2/2-Late May
investing the money in a trust being introduced, although the $790m/2003
fund and loaning it to local - consensus remains that the money | $77m per year
school systems for the should be used for health care
construction of new buildings. and to protect the farmers hurt by
Chattanooga Times Free Press, 1/18/99 | the agreement.
The Commercial Appeal (Memphis),
2/17/99
Texas Gov. Bush and budget writers $17.3b/25 years 1/12-5/31

are planning on using settlement
funds for health-related projects
over the next two years in the
upcoming budget. A good
portion of this allocation would
go to the Children’s Health
Insurance Program (CHIP).

The Dallas Moming News, 2/23/99,
Austin American-Statesman, 1/29/99

$2.9b/2003
$628m per year

March 12, 1999
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Utah Gov. Graham discussed Republicans are backing a bill $836m/25 years 1/18-3/3
earmarking funds for health and | with the intent language that the $140m/ 2003
tobacco prevention programs. Legislature will give “serious and | $32m per year
The Deseret News (Salt Lake City), careful consideration” to funding
2/04/99 tobacco prevention and health
programs. In general,
Republicans are advocating
“securing” the funds, not
spending them. Meanwhile,
Democratic legislators are
adamant that the funds be
earmarked for health programs.
The Deseret News (Salt Lake City),
2/26/99
Vermont Gov. Dean stated that deciding Many legislators argue that the $805m/25 years 1/6-Early
how to spend the settlement settlement money should go $130m/2003 May
money should be the prerogative | towards reducing smoking and $29m per year
of the 2008 Legislature and the | initiating new ventures, not be
2008 governor. spent on existing programs.
Associated Press, 3/10/99 Associated Press, 2/12/99
Virginia Gov. Gilmore planned to set up | The Legislature and Gilmore $4b/25 years 1/13-2/27
a special trust fund separate closed a deal on 2/27 to reserve $660m/2003
from the normal budget but was | 50% of the settlement money to $148m per year
rejected by the Legislature. aid tobacco growers and their
The Richmond Times Dispatch, 3/3/99 | communities. Another 10% will
be earmarked for the prevention
of youth smoking.
The Richmond Times Dispatch, 3/3/99
March 12, 1999 16
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Washington Gov. Locke wants to set aside The Senate passed a bill to place $4.02b/25 years 1/11-4/25

$155 million to establish an anti- | the first $323 million from the $660m/2003

smoking endowment and to settlement in a special account to $149m per year

create and independent board to | be used only for anti-smoking

oversee the spending of that campaigns and health care

money. The board would be programs. However, Republicans

chaired by AG Gregoire. are still advocating that some of

The Tacoma News Tribune, 2/25/99 the funds be reserved for

' education purposes.
[he Tacoma News Tribune, 2/25/99

West Virginia Gov. Underwood suggested that | The House Finance Committee $1.7b/25 years 1/13-3/13

the money should be spent on spent none of the expected $28m/2003

health care. AG McGraw is tobacco settlement in this year’s $64m per year

strongly pushing a plan to budget.

establish a trust fund and invest | Associated Press, 3/16/99

the settlement funds.

The Charleston Gazette, 12/10/99
Wisconsin Gov. Thompson proposes to The Legislature and AG Doyle $4.1b/25 years 1/4-

spend 56% of the settlement
funds on health care programs,
including provisions to offset the
state’s share of Medicaid costs.
Thompson does not think the
creation of a separate trust fund
is necessary. Thompson’s plan
is drawing criticism because it
only allocates $5.2 million
directly for smoking prevention.
Journal Sentinel (Madison), 3/9/99

are advocating creating a separate
trust fund for the settlement

money.
Journal Sentinel (Madison), 3/9/99

$670m/2003
$160m per year

March 12, 1999
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Wyoming

Gov. Geringer proposes
spending funds on health
programs such as early
prevention, intervention, and
wellness education, particularly

for youth.
Wyoming Tribune-Eagle, 11/21/98

$486m/25 years
$80m/2003
$18m per year

1/12-Early
March

March 12, 1999
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