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Purpose: To ensure funding for Veterans' Administration treatment of tobacco-related illnesses, 
and for other pmposes. 

IN TIIE SENATE OF TIIE UNITED STATES_I05 th Cong., 2 d Sess. 

S.I415, 105 th Congress, 2 d Session 

June ---' 1998 

( ) Referred to the Committee on ___ and ordered to be printed 

( ) Ordered to lie on the table and to be printed 

Intended to be proposed by Mr. __ 

Viz: 

On page 136, line 5, before" and" insert "veterans,". 

On page 138,line 9, before "and" insert "veterans,". 

On page 196, after line 24, insert the following: 

(E) Veterans' Administration tobacco-related healthcare costs._ Of the total amounts allocated 
to this account, not less than $300,000,000 per year are to be used to carry out Veterans' 
Administration tobp-co-related bealtbcare actiyi.ties under section 1301. 
On page 198, between lines 19 and 20, insert the following: 

(F) Veterans' Administration tobacco-related healthcare costs._ Of the total amounts allocated 
to this account, not less than $300,000,000 per year are to be used to carry out Veterans' 
Administration tobacco-related healthcare activities under section 1301. 
On page 403, beginning with line 3, strike through line 19 on page 407, and insert the following: 

SEC. 1301. VETERANS' ADMINISTRATION TOBACCO-RELATED HEALTIICARE 
ANDCOMPENSATION PROGRAMS. 

The Secretary of the Veterans' AdministIation shall use amounts allocated under section 
451 (b )(2XE) and (c )(2)(F) to carry out tobacco-related healtbcare activities under chapter 17 of 
title 38, United States Code, and to provide other appropriate assistance for tobacco-related 
veterans' health care illnesses and disability under such title. 



violent crime. and terrorism. Through this partnership. these technologies and capabilities 
can be applied to Federal. State and local law enforcement needs and activities. This 
partnership will directly benefit local and State law enforcement agencies. 

• CNN Financial_ News: On May 20. Secretary Pena will discuss dectricity restructuring 
and competitio[} in an interview with CNN Financial News. 

• Nuclear Material Protection Control and Accounting (MPC&A): On May 25. DOE 
and Congressional.representatives will attend commissioning ceremonies to mark the 
completion of MPC&A systems at several sites in Russia. The ceremonies will showcase 
an important milestone in DOE's efforts to direct-use nuclear material in Russia. the NIS. 
and the Baltics. 

DEPARTME:-;T OF EDUCATION 

• Teacher Professional Development Awards: On May 18. Secretary Riley will present 
awards to the recipients of the Second National Award for Model Professional 
Development. The program recognizes a variety of schools and districts with professional 
development programs for pre-K through 12 grade educators that have led to increased .. 
student achievement. 

• Religious Expression in Schools: On May 27. Secretary Riley is tentatively scheduled to 
release revisions to OOEd's guidance on religious expression in public schools. The 
revisions are intended to make the guidance consistent with the Supreme Court's decision 
overturning the Religious Freedom Restoration Act. 

• Blue Ribbon Schools: Next week, OOEd will notify members of Congress of the 
selection of 1998 Blue Ribbon Schools, and will announce the awards on May 22. 

• Hemispheric Education Ministers: On June 4-5, Secretary Riley will participate in a 
meeting with Western Hemisphere education ministers in Washington D.C. 

• .. America Reads: As of April 30. over 1,000 colleges and universities have signed on to 
the America Reads Challenge. 

VETERANS AFFAIRS 

• Tobacco Estimates: Official estimates of V A annual health care costs for treatment of 
tobacco-related conditions were cleared by OMB. and are being provided to Congress this 
week. Estimated costs amounted to $3.6 billion for FY '97. The estimate also projects the 
possibility of an additional $2.9 billion over five years for veterans who would become 
newly service-connected if V A' s proposed tobacco legislation is not passed. 

Cabinet Weekly Report. May 9 - 15. page II! 
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THE DIRECTOR 
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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

January 21, 1998 

MEMORANDUM FOR THE PRESIDENT 

FROM: Franklin D. Raines ~_ 
SUBJECT: Veterans Education and Training Benefits Initiatives 

This is to infonn you of new veterans programs included in the FY 1999 Budget utilizing 

'!:II:! JAN Ll PH8:2 

tobacco offsets. As you know, the budget will again propose legislation to reverse a recent 
Department of Veterans Affairs (VA) legal opinion awarding VA disability benefits for smoking­
related disabilities acquired after service, but due to nicotine dependence begun in the military. 
This proposal will be seen as "taking away" benefits, so \\e included in the FY 1999 budget $87 
million ($0.4 billion over 5 years) in discretionary funds for a new veterans smoking-cessation 
program. 

However. the total benefits that would be eliminated by the legislation are much larger. Deputy 
Secretary Gober met with me and my staff to stress the Department's strong feeling that the 
veterans groups and the Congress would consider the smoking-cessation program too little 
compensation for what will clearly be a difficult vote. Without something much more 
substantial, VA expects that Congress will not pass the legislation and Veterans Service 
Organizations will criticize the Administration for proposing it. 

To help address this concern, we have raised our estimate of the PA YGO savings from $15.5 
billion to $17 billion and, using the resulting P A YGO credits as offset, have included an 
additional $1.5 billion of resources over 5 years for expanded veterans benefits. We worked 
with VA to develop a combination of education and training pl'ograms that would benefit 
veterans, would fit into your overall agenda, and would likely be supported by Congress 
and veterans organizations. Our proposals: 

• Provide a $100 million increase each year ($500 million over 5 years) to V A 
readjustment benefits. These funds will be transferred to programs in the Department of 
Labor that provide assistance to veterans, with a special focus on veterans of the Vietnam 
era and their special training and retraining needs. Since almost 30% of adult males are 
veterans, this would particularly help older displaced workers. It would double the 
current DOL program. This will add new resources to our efforts to make worker 
training and retraining universally available. 
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• Provide a one-time increase of 20% for education benefits to veterans, dependents, and 
survivors under the Montgomery GI Bill ($1.0 billion over 5 years). An increase in this 
program has been a major objective both of the V A and the veterans organizations, and it 
will be very well-received. This is consistent with our effort to make college universally 
available. 

After discussion with Erskine Bowles, John Hilley, Gene Sperling, and Sylvia Mathews, we 
included these proposals in the FY 1999 budget. V A will strongly support these proposals, but 
none of us expect the proposals by themselves to be sufficient to achieve passage of the VA 
tobacco legislation. However, it will assist Rep. Stump in his efforts to enact the legislation. V A 
believes that some veterans organizations may support our legislation and criticism from the 
others will be sharply reduced. 
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• Girl Power Campaign: In early October, The Girl Power! Campaign developed by 
SAMHSA's Center for Substance Abuse Prevention (CSAP) received a number of 
awards from the National Health Information Resource Center, which serves as a health 
information clearinghouse for professionals and managers in the tield, The Girl Power! 
Campaign was recognized as one of the nation's best in producing consumer health 
information programs and materials, 

• New Pediatric Drugs: On October 27, FDA and the American Academy of Pediatrics 
co-sponsored a public meeting on the proposal to provide physicians with more 
information on using new drugs for children, FDA requested comments on the proposal, 
which was announced by you on August 13, and would require pediatric-use data for any 
medicine which may offer improved treatment for children over existing remedies. 

• Undergraduate Medical Education: On October 24. HRSA announced a $6.5 million 
contract award to the American Association of Colleges of Osteopathic Medicine to 
develop curricula. in collaboration with U.S. schools of medicine and osteopathy, for 
preparing physicians to practice in health care systems, including managed care, 
integrated network' service systems and non-traditional service sites. As many as eight 
medical schools will be selected to help develop the Undergraduate Medical Education 
for the 21 st century (UME-21). 

DEPARTMENT OF' HOUSING AND URBAN DEVELOPMENT 

• Homeownership Rate: On October 23, the Vice President joined the Secretary in 
announcing that the U.S. homeownership rate for the third quarter of this year reached 66 
percent. the highest level in America's history. A record 67.6 million American families 
now own their own homes, including record numbers of African American, Hispanic. and 
female-headed households. 

• MI Loan Guarantees: On October 28, Secretary Cuomo announced that HUD will 
make available $60 million in new loan guarantees to Detroit, ML to help Mayor Archer 
finance the demolition of7,OOO - 8,000 abandoned residential and commercial buildings. 

VETERANS AFF' AIRS 

• Tobacco Legislation: The Chairman of the House Veterans' Affairs Committee ~tAc...t.. -

'Tn J 'I t.M. 

8'U-:' 
(HV AC) has indicated that he may be able to get the HV AC to support the 
Administration's legislative proposal to prohibit the payment of VA compensation for 
diseases related to smoking. Some veterans service organizations have expressed their 
opinion that the cost of V A health care to treat smoking-related diseases should be borne 
by the tobacco companies. On October 29, Acting Secretary Gober and Director Raines 
will meet with the Ranking Minority Member of the Committee to discuss the impact on 
the federal budget for compensating veterans for smoking related diseases. 

[)~ 

Cahillet Weekly Report. October 24-31. page 10 
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[Letter from Director Raines to House and Senate Leadership and Vets Committee chairmen and 
ranking] 

Dear 

As Veterans Day approaches; the Administration requests that the Congress enact a 
temporary stopgap measure aimed at preserving the effective delivery of compensation to our 
Nation's veterans. 

Earlier this year, the Department of Veterans Affairs (If A) General. Counsel issued an 
opinion interpreting current law to require the Department to compensate veterans for smoking­
related illnesses which result from nicotine dependence incurred during military service. This 
interpretation of law requires the Department to process these compensation claims, which it 
began doing in July of this year. 

Processing these nicotine-dependence claims is expected to put a severe strain on the 
veterans compensation system. The time to process any compensation claim could more than 
double -- from 113 days to 241 days. The total number of backlogged claims in the system 
would grow from less than a half million (currently) to over 2 million in FY 2000. The VA 
estimates that as many as 540,000 claims for tobacco benefits could be filed in the next year, a 
23 % increase in workload. This backlog and increase in waiting times affect all veterans who file 
compensation claims with the V A, regardless of the nature of the claim. 

Since veterans with service~onnected disabilities receive priority VA medical care, 
processing these tobacco-related claims could push lowercpriority low-income veterans out of the 
V A medical care system unless new resources are added to the system. 

Therefore, the Administration requests that the Congress enact - before adjourning - the 
attached provision to authorize the V A to temporarily defer these claims until the nell.-t Congress. 

2/3 

thereby gi ving Members an adequate opportwUty to consider: how to cope with the severe I 
strain on the veterans compensation program; lwhether and how to include veterans' tobacco-
related claims and health care costs in tobacco industry legislation; land how to pay for the 
estimated billions of dollars in liability associated with these clailfiS, within the context of the 
Bipartisan Budget Agreement 

I have discussed this request with the Acting Secretary of Veterans Affairs, who shares 
our concern. We would appreciate your timely consideration of the attached measure to protect 
the effective delivery of services to veterans, while the Congress addresses these important and 
complex policy issues. :' 
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Viz: At the end of the bill, add the following new section: 

SEC. __ MORA TORlUM ON PROCESSING CERTAlN CLAIMS; ADVANCE 
NOTIFICATION OF CONGRESS. 

(a) Moratorium period - Notwithstanding any other provision of law, the Secretary of 
Veterans Affairs may, for 90 days from the date of enactment of this section, hold in abeyance 
and not process applications for disability compensation or dependency and indemnity 
compensation WIder title, 38, United States Code, predicated on disabilities or deaths claimed to 
be the result of injury or'disease attributable to nicotine dependence resulting from the use of 
tobacco products by a veteran during the veteran's service. 

(b) Nothing in subsection (a) shall be construed as precluding the processing of 
applications for benefits based upon disability or death from a disease or injury which is 
otherwise shown to have been incurred or aggravated in active military, naval or air service or 
which became manifest to the requisite degree of disability during any applicable presumptive 
period specified in sections 1116 or 1117 of title 38, United States Code. 

(c) Subsection (a) shaJl apply only with respect to claims filed on or after the date of 
enactment of this section. 

(d) Upon the expiration of the 90-day period referenced in subsection (a), the Secretary of 
Veterans Affilirs may ex:tend such moratorium period for an additional 90 days, and may issue 
additional 90-day extensions, provided that no such extension is effective beyond February 28, 
1999, and provided further that the Secretary provides a twenty-one day advance written 
notification of the impending extension to the Committees on Veterans Affairs of the House of 
Representatives and of the Senate. 

(E) Claims filed prior to the date of enactment of this section will be adjudicated in 
accordance with the law.in effect on that date. Claims filed on or after the date of enactment of 
this section and prior to expiration of the moratorium period referenced in subsection (a) and any 
extensions pursuant to subsection (d), will be adjudicated in accordance with the law in effect on 
the date of such expiration, tmless subsection (a) is repealed prior to such expiration, in which 
case such claims will be adjudicated under the law in effect on the date the repeal becomes 
effective. 

3/3 



~ George.Phillips @ justice.usdoj.gov 
. ~ 08/26/97 02:20:00 PM 

Record Type: Record 

To: elena kagan 

cc: 
Subject: VA Letter for Review 

Elena: 

I got a call from the VA Counsel's office on whether I thought the letter 
they proposed to send to Senator John Kerry in response to a letterhe 
received from Thomas M. Sobol asking that the VA "seriously consider 
taking action on behalf of the federal government against the United State 
tobacco industry," was okay. 

I faxed over a copy of their draft letter last week. In their draft response 
the VA responds, "The Department of Justice advises us the tobacco 
industry's potential liability for Federal health-care cost is being 
considered as part of the Administration's overall review of the proposed 
settlement of the states' cases against the industry." 

I thought the draft was okay, but wanted to make sure you agreed. 

Let me know, 
Thanks, George 
514-5713 

(I am interested to see if the Internet e-mail works. If it does, I promise 
not to e-mail you too much!) 
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George Jordan Phillips 
Counselor to the Assistant Attorney General 

VIA FACSIMILE 
(202) 456-2878 

Ms. Elena Kagan 

U.S. Department of Justice 
Office of the Assistant Attorney General 
Civil Division 

950 Pennsylvania Ave .. N. W., Room 3143 
Washington, D.C. 20530 
(202) 514-5713 Fa:;; (202) 514-8071 

August 21, 1997 

Deputy Assistant to the President for Domestic Policy 
Old Executive Office Building, Room 218 
Washington, D.C. 20501 

RE: Draft Letter froID VA 

Dear Ms. Kagan: 

Enclosed is a draft letter from the VA to Senator John Kerry 
in response to a letter he received from Thomas M. Sobol asking 
that the VA "seriously consider taking action on behalf of the 
federal government against the United State tobacco industry." 

in their draft response the VA responds, "The Department of 
Justice advises us the tobacco industry's potential liability for 
Federal health-care cost is being considered as part of the 
Administration's overall review of the proposed settlement of the 
states' cases against the industry." 

I wanted to see if you thought that was appropriate before I 
responded to the VA. 

Enclosures 
cc: James Castello 

141002 
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The Honorable John F. Kerry 
One 8owdoin Square 
Boston, MA 02114 

Dear Senator Kerry: 

DRAFT 

This is in response to your inquiry on behalf of Mr. 
Thomas' M. Sobol, who wrote you about the Department of Vet­
erans Affairs' (VA's) legislative proposal regarding to­
bacco-related disabilities. Mr. Sobol also urges VA ~o con­
sider a lawsuit against the tobacco industry. 

The legislation to which Mr. Sobol refers would pro­
hibit service connection of a death or disability on the ba­
sis that it resulted from injury or dis.ease attributable to 
use of tobacco prodUcts. We believe this proposed amendment 
is consistent with provisions of the 1990 budget reconcilia­
tion act which prohibited compensation for disabilities 
which are the result of veterans' abuse of alcohol and 
drugs. This ~as fiscally responsible action which enhanced 
the integrity of our compensation program, and our proposal 
regarding tobacco use is offered in that same spirit. Our 
proposal would not preclude establishing service connection 

·for disability or death from a disease or injury which be­
came manifest or was aggravated during active service or be­
came manifest to the requisite degree of disabili~y during 
any applicable presumptive period specified in 38 U.S.C. 
§§ 1112 or ,1116. This amendment would apply only to claims 
filed after the date of its enactment. 

There is no legal authority for VA to recoup the costs 
of compensating veterans and their survivors for tobacco­
related illnesses from third parties. However, the Federal 
Medical Care Recovery Act (FMCRA), 42 U.S.C. §§ 2651-53, 
would authorize the United States to pursue tort litigation 
against t9pacco companies to recover the reasonable costs of 
providing medical care to veterans with such illnesses that 
are not service connected. Initiating such an action would 
be an enormous undertaking, and any such suit would be sub­
ject to all of the leg.al defenses the tobacco companies have 
raised in actions by private parties. The Department of 
Justice advises us the tobacco industry's potential liabil­
ity for Federal health-care costs is being considered as 
part of the Administration's overall review of the proposed 
settlement of the states' cases against the industry. 

141003 
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The Honorable John F. Kerry 

I hope the foregoing assists you in responding to your 
constituent. 

Sincerely yours, 

Mary Lou Keener 
General Counsel 

I4J 004 
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ldnitcd ~mtcs eScnatr 
WAS~INGTON, DC 2O§'O 

One Bowdoin Square 
Tent.h Floor 
Boscon, MA 02114 
(617) 565-8519 

July 3J.. 15197 

Mr. Philip R. Mayo 
~t~ Chief. Senace Congreesional Liaison 
Deparcment of Veterans Affairs 
637-A Hart Senate office Building 
O.S. Senate 
Washi,ngton, D. C. 20510 

Dear Mr. Mayo: 

I am forwarding to you a copy of a letter from Thomas'M. 
Sobol concerning tobacco and service connected disabilities. 

Because of the desire of this office co be responsive to all 
in~iries and ~ication8, your consideration of the attached 
is requested. 

I would appreciate your loo~ing inco this matter, keeping me 
informed of all developments, and sending copies of your findings 
and views to Christopher Wyman, in care of my office. 

Thank you for your" cooperation in this matter. 

Sincerely, 

" 

Senatt;ir :~j 
':. '. ~.~: -. 

JFK/crw 
.. -' 
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FROM,VA CBNERAL ~OUNSEL PSC II ID.aB2a?364B4 

rREED & 
GESMEP. 

Senator Edwazd M. Kennedy 
SR-31 S Russell Senate Office Bldg. 
Washington, D.C. 20510·2101 

Senator 10hn F. Kerry 
SR421 Russell Senate Office Bldg. 
Washington. D.C. 20510·2102 

CongteSStlWl John Joseph Moakley 
235 Cannon House Office Bldg. 
Washington, D.C. 20515-2109 

Congressman Henry A. Waxman 
2204 Rayburn House Office Bldg. 
Washington. D.C. 20515-0529 

July 22, 1997 

Senator Frank R. Lautenberg 
SH·S06 Hart Senate Office Bldg. 
Washington, D.C. 20510·3002 

Congressman Robert Filner 
330 Cannon House Office Bldg. 
Washington, D.C. 20515·0550 

Congressman Martin T. Meehan 
2434 RaybUl1l House Office Bldg. 
Washington, D.C. 20515·2105 

Congressman Joseph P. Kennedy, II 
2242 RaybUl1l House Office Bldg. 
Washington, D.C. 20515-2108 

RE: NatigDal Tpba,eo ,1.jahjUtt Is:rues Relating to Veterans 

Dear Distinguished Sirs: 

This letter is to seek your assistance on the important smoking and health issues that face 
Ameriean veterans at this critical point in time. As you a:e aware. CongJ&ss is currently 
addressing the proposed tobacco settlement of Anorney General and other litigation which, if 
effectuated, will work a sweeping change in how business is undertaken by the tobacco industry 
in this country. In stark contrast, not only bas the Department of Veterans' Affairs failed to take 
action itsclhgainst the tobacco industry but, at the same time, is seeking to cut away benefits 
from American veterans fOT smoking-related Ulrresses. This public policy contradiction bas its 
most devastating effects on veterans who are homeless. 

By way of background. J am a member of the Boston law fum of Brown, Ruclnick, Freed 
&. Gc$mc:r, P .C. I currently serve as a Special Assistant Anomey Geceral for the Commonwealth 
of Massat:husens in connection with Its litigation against the United States tobacco industry. For 
years, I have been the general counsel for the New England Shelter for Homeless Veterans, 
otherwise known as the ViC!llam Veterans Workshop,lnc., located at 17 Court Street, Boston. 
Massachusetts (the "Veterans' Shelter"). I recently was appointed Chairman of the Board of the 

ONf. ~IN.ANe,"'!. CE...:;S~ 
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Page 2 

Veterans' Shelter, which is the largest private multi-service shelter for American veterans who 
are homeless in this country. The vieWS expressed in this letter aie mine, although obviously 
thC5e experiences inform my judgment.. 

Last Friday, I wrote Acting Secretary Gober of the Department of Veterans' Affairs. 
Enclosed please find that letter. As you can see, 1 have asked Secretazy Gober to reconsider the 
position recently takeD by the VA to bar compensation claims for smoking-related illnesses 
suffered by American veterans. I also asked that he seriously consider taking action on behalf of 
the federal government against the United States tobacco industry. 

I SeeJc an audience for these concerns and, therefore, ask that your. office get involved. If 
you think the issues raised in my letter to Acting Secrc1a1y Gober have merit, and wish to 
continue a discussion OD them, please contact me as soon as you can. 

Thank you very much for your time and consideration. 

TMS/rsg 
Ene. 

111506786 vi • SOBCLN. 4Q76D1!,CCIC - $Ill' 

Very truly yours, 

o &: GESMER, p.e. 

~007 
l:.o.r I 1 
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July 17, 1997 

YJA [tDEB A I urnESS AND UC;SIMlLE 

TM Honorable Hershel W. Oober 
Deputy Seerellu)' of VetCrans Affaits 
Aeting SeCRW)' of VClImlllS AcimiDistration 
Dc;~ent ofVcterilnS Affairs 
1110 Vennobt Avebuc, N. W. 
Washington. D.C. 20420 

Re: N;nigpjjlJ Igbass;o J jgbiIity Issue, Kelatine to yetmn' 

Thi,. le:er is ~ add:ress tl!e impa~t tobllec:o issue that relates h:I American veterans. an4 
partieulall)' American veterans who are homeless. 'I1Iis letter also urges ),ou to help C8t1Se 

. fc:dcr8llitigation to be initiated to recoycr from the tobacc:o in4u.stry the c:ostS of tI1:ating the 
momy vcteraJU suffering IIIld dying from s\Uoking-re\altd illZless. 

I am the goi:l\etal ccWlsel for Ihr: New Eugland Shelter for Homeless Ve~, otherwise 
knoWD lIS the Vietnam Vc:torans Workshop,IlIe .• lUQIt.:d at 17 Court S~et, BoStOJl (the 
VeIc:ratLs' Shol=). I rc=ntly was appointed ChaUmiID of the BeW of the Veterans' Shelter. 
which is the l;,rgest private ltI,ulti-scrvice shelter fot Amcrican "oten!llS wba ~ homeless in this 
couuuY. 1 em abo a Member ofth~ Bostan I .. ", fll1ll ofBrowu, Ru<lnic .... , Freed &. Oo:smc:r. P.C. 
&ad eUl1qjt1,. ~e as a Special AssiSlmt A~mC'f Ocncral fgr the Co/!llt1OU\llQlth of 
Ma.ssachusctIJ m. c;o"ncctioT\ wilb its litigation agaimt thc UAltcd Statcs toba.cl:o indusay. The 
vi"'S expressed in this lenu Dn: mine, allhough obYiou.sly meso: =pcri=s inform my 
jw:J&me:a.u. 

Candidly, fedetlli segulatoJS mo policy n:rU;C:r.I ba"" lwgoly ignoreci the. United States 
\Il!teran 00 the issues of smoking and health. l1W; aatioDlllla.ek of sUppozt has rCS\lhc:d iA 
encnmoU5 h~ ecst and su£fouillg to AlZlcrican veterans, and these problems·"", felt rDaSt 

pattiellla.rly by the disenfranchised veb:Tan who is homele$~. From public ~rts, it 8ppe:at5 the 
cuneni natiooal tobaceo debate ill Congt'Css is not adcqustcly addteSsitlS this fedenl is~\\e. 

001 -""''''iC-l1. COITCIt 
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L3rge numbers of vcter3/\S in OUf society 1lI''' addil;tcc! to ,igarct11: smoking. A large body 
of literature Strongly iDdicstc5 that the prevalence of c:igar.:rte smoking IUllDng United Slates 
enli,stc:d. personnel ~cly ClIcc:cds chat of the senera\ population, although this disparity 
(particularly with respel:t to the hi~r educated in the military) has been d~fcasing. Studi= 
~1ftP'IIin8 the prevalence of e:igarert,e Sl'lloking bc~U\ veterans IIlId the general population 
~b different conel~ions. but generallY indiCOIcc that velerllDS smoke mgrc than the general 
population. These la~r studies apparently do ngt aojust for aaeioel;oDomic status. It is 
suspected that among the 10WI:[ soeioecol!.omil: classes of ""'telOUlS (pUtic:ularly veterans wbo are 
homeles.. .. or own likely ta rely excl\lsively on the V A. for medic:al seMt;.eS), S\lIj)kmg is 
subsWtually higher than in the: general population. 

The veteran popUlation faus the most i.u:unediilte threllt of suffering the consc.quencc:s of 
1Db3cc:o-reliated ilInes:lC5. lbraugh the 19705 IIr\d 1980$, our Veterans Administration hospi1als 
~ our dying World. WE II veb:rans who SUffered smaldng-related illnesses such lIS lung 
cancer. heart disease, &Dd emphysema. As mel!'.bcB of the Vietnam-1:I¥ "ctC1lll popullLtioD reaeh 
U1cir late fotties IIr\d rd\i~ they have DOW been srookirtg for about thiny years. Without 
immediate measlll'CS to assist that population to litttt:8SC substantially Ihe inl:idenc= of eigaxettc 
smokmg, 110 signifieam rcd~ioll in tobll"co;>-related diseases for this populatian will be made. 
As a ~t, our feclera11y-Culldec! hospitals will increasiZlgly have to take on the burden of lreating 
thousands of dying VidnaRI<nl veteraZlS tor illJac:.sses c:ontre.:tcd from their eigarette smoking. 
Of COllIS". hlIrdest bit within the veteran population will be the homeless, whose drastic: .. Uy bigb 
incid.eno;c: of cigareue smoking will result in widespread death and c!isease. 

Federal Gaverumoat COJDplic:ity. 

The federal govermrw1t must shaulclClr some oClhe rcspotlSibility for this widcspznd 
problem. "Ibe United States Govenmu::lIl, through the Depazunent oftlcfense. has likely been 
1h&:: Jmgc::sI distributor of c:igarettc:s dllrirlB !hI; last 50)"CUS.. At least in timr:s of combat, if Dot 
olber oc;gliriOIlS, the United States miliwy purcbalses dgarutes for diru;t c!.islribulion ta IIliliwy 
pcrsollDcl. fur d-evdes. the United States militay has also plJIChased cigillette$ fbr n::5Ille to 
. =listed pcrsonnr:l and. vetcrolDll at D\UIletOUS c:xchanges on military bases. 111.e Department of 
Defense zmd. its ptcdcecssor dcfcD5C c:omponcnts hla"" f<>sle~ and ElWo1a.in<:d mbacco addiction 
thr<oughcn.Jt the V$raD popl1ialign, and particularly within Uie economically m;uginal pupul101iun. 

'Fr ••• Upon the United Scata GWenlmCIlL 

wml .. the mlliJ3ry bears some r.:5pcnsibility ror fi:>sterillg the probl.cm O(I1'~cu 
adoiic;uon, it al~o is in cq~ mcasvre a viclSrn. The: United S!alQ; railituy is probably the si~le 
largest purchaser of cigaD!ttes in history. On the Casw of illfannalion c_tly available to me. it 
app:a.r.l tbat U1c United. SWes milita:y po=hases hlWireds of ftliUicms of dcllan ' wotth of 
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cigarettes ann"aUy. Bl\C1 appean. to p,,"ilasc ch.se 10, or c,,"",4, one billion dollars warth of 
cigazcttc:s annYally. 

As you ani aware, 40 statu have: noW brought sui! against the: United Slates tobacco 
iDdl.l$UY in COMc:c:'lioD with alle:gccily fraudulent activities regarding the: withholding f"Rlm the 
American pUblic: of infonnation about the h~allh hazanis of Q~e smoking !Wi nicotine 
adclictiveuess. Thc~ is no (cuen to think that the United Srates goyc:mment has any Icss 
sigaitIcant elaim apinst the IOba=o inc!ustry. A&r all, it is ~oUy reasonable 10 assume that 
the Unitc4 Stab:S IIlilll/lJY or others may ha\le changed military procumnem practices in very 
imporwu ways had they known dec.ad.cs eadier the: izlfarmation that was then available to the 
to~ industry itself. especially information relarirt.g to the manipulation of nicoti= levels in 
orde:{ II) maincain pharmacologic addiction ill the user. 

Judicial Relief Available to the Vaited Stale. Go"enmelll 

~ United SUIteS government bas IWO 5Cp'IlBte: IIJId strong avmues 10 obtain judicial 
relief against \he United StaleS IObaeco industry. My office:, in conj1l1lction with the Offiu of the 
Aaarn=y Uczteral efMas.s:adruscns, bas sludied CIlc:h or~c:se c;.Iaims w" arc PNparel! 10 shalc 
r uUy our findings mQ c:one:lusicn5. 

First, the: Fal.sc Claizos Act, 31 U.S.C. §3729, setS forth a ci..u liability schellle for 
per.i<>lSS who milk" "false ~laims- against the Unile4 SUltcs government or a member of the 
~d forces of Il,,, Unite:d States. luIy person whe commits II wide runge of fraudulent col'lduct 
in _celiOD. with fCl1cra1 PCacUtcrl1C111 may be lia.ble 10 the Uni!cd Swcs govern:,,:nl for a civil 
pc:naJt)' of not le:ss tlw:L 5,000 clollus and nut mo~ \han I 0,000 doll~ ref violaliofL pl\1S three 
tmte. ~ lIINOunt of danlagc:s which th" 80YCflUn~nl15L1sui11s because oflbo act ef!:hat puson. 

Second, a viable:: lhird-plllt)' r=ovcty claim Clrists on behalf uf ~ United States in a 
£asIalon very similAr to the Ktions that have been b%l)ughl by the: 40 S\a!c'" auomeys general. 
t.huW tbs> fedcrul Medi= CiIn'Rccovo::ty Act (!he "MCRA." 42 U.S.C. §§265 1-53, the 
federv.i govc:~t may _vcr mecliCill ~it QC.Cln when military per50anei (or lheir 
clepenclenls) lOr" injured 115 a ruuIt oflhe tortious ccmduet oftlUrd parties. UDder the MCRA. the: 
federal gollernftlcnt ZIlQy n:covcr dila:tly !:om a tortfcasor the medi""l and pay-r:11IlCd expenses 
it ABS iD=Iaai as a EI:SUlt of its obligarion IOplOvidc ma!iQ} car: and support to mili\arY 
~. Tbe MCRA povidC$1be feden! goyCl'm1\c!U a S1atlltoly claim that is independent of 
:my saiem brausht by the injured party against tic ~nfeasQr. and which is AQt ~j=1 to of 

lilDitcd Oy my oflhe prcx;cdural infi=iti<:3 DC pcr.lOnal d&fc:uses which may bat or limit ",cov...,. 
by the mjurecl party. Por!heR nasalIS, llIe MCRA provides the fedc:al govcmm=t with :z 
"";able anel attrac:U"I: me<:ba .. iml forthc: reeoyetY of 1M ccsts ofp«:lviding meclicallNalmenllo 
~ and former ,.,ilito,.,. personnel lind their dq>endcnts necessitatedD)' tobal:co-tcla~ 
illnesses. 

Cae study c:5'IimatlOS tbt in 1995. the lobac.:o-related health can: cost.< i ne.......t by the . 
Depw:1:IA""t ofVelcrlll:ls' A1&irs tDwed $210 million. "Ihc:R is &oocl t\!asDn to think Iba1Ihat 
~ was vr:ry coaservaIiw, and of CCU1'5C. it is nOt aqjUSlecl for cscalalUlg CDsts of health 

IgJ 010 ... , ... 
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II 
care. In rougb terms, if one estimateslhllt about eipt perCCZ\l'ofthe total VA health QfC budget 
cxisls by reason of tob:l~rclated illnesses (an IISS1.Imption which 1 think si&n1ficaudy low. 
particularly given the lU,h historic prcval~ or smoking among milltsry pcnannel and 
veu:rans). then the QNfUaZ eos,s j1lcur,eJ by th. D~ptVlmlJN of Vet.rallS· Affairs ill t,etltlll,f 
tobGCc~,elo/"d illnesses fromf=Gl ~tuS 1991 through 1995 on In tile: TtI"p of obo .. t aile 
billiolt doll."s p.r )le.aT to 1.36 billien dollan per yeat. lhis. obviolllily. does not inc:lu4e DOD 
h=lu, care Cltpenses in trc:ating tobacc:.o-rclatcd illnesslls. 

Although the: federal govenunent bas at least two po_rful judicial vehicles to rccollp 
SIIbstantial federal dollszs from the UDited Stales tobacco industry - a False Claims Act action 
for fraIld in c:.annectjon with the federal government's ptoc\lremcnt of'tQ~~ prtIc!IIdS. and an 
MCRA as:!ion tD seek: thini-patty recovcr)' dw:: to fedet1ll do\lar.; spent Qn treating tobat:co-related 
i~s -- no legal adiQJl has been takelL Similarly, Cong~ has nOlurged lhe fi:deral 
aJl'ftcies to act to plO~t veterao,s from s~Qking·relatcd HllIl2s. 

Many Veterans Believe Tha VelcRDJ Adm.iclstntioll Is Now Pro-Tabacco. 

Tbe flnal blow to lho yc~s' c:otnmWlity easne when die V A decided, cppaIently under 
the "blessing of the Clinton administraU01'I. '0 urge CODgrGs to deny veterans their last potmtial 
aYCnUJ: to obwn mcanin&ful "Qrnpell$8tion for Ute suffwZ oftobilc:o;o-reilltc.d. il\nc:sscs. In 
April. former Se~ Brown pIO~ le~lalioll to prohihlt SeMc:e ",nl'l~tion of disabiUties 
or deaJ:bs basrt4 QIl Ihcir being aaributlble, in whole or in part,. tg veteran use of tob8cc:o products 
duritlg service. A Dep:attroent ofVe~rans' Affairs ~1DlU1 sllLid. flatly. -We do not believe we 
sboUld. pay for any c:ampcnsation to vetl:l3GS for diseases thAt mAY be relared 10 their nicotine 
dqlcndcnce. unrelatai to their ScM"",- . 

1101lS. il 'P~tuS llIIzt ,h" C/i1lzo1l admlllis"tJllu1l·s YA would "mher have verlll'dns, flNi. 
J1O,rit:Y!QTly humelt!JJ vrtUQIII. ruff"r th. ums"tJue~es Df lobucco atJdjetla1l which began. "'4' 
"",iNti/ned, tuJd/u, WQS fostered tbiTrllg rlre II",. of enlisr".e"t 0" while the pe,son was tI IIrlteTtUI 
~,,/Itooq:h Ih" VA has v;abl" dQill'U ID ,ecoup lire costs of "er~r_progrl,"1S frDm lhc powerful 
lIIUI_altlry tab=r:o iltdMSh-y. 

It must br:: emphasized !bat ~!. 1I1lc! patticularly ~ 'Who ISR: horru:le:os. have no 
l'CCOurse to find mAningfW n:1ief ~ wilbiA the VA IjYslem. lbs DepU1melll of V c:tczans' 
AfTain CDUld havo choscn to loOk to the United States tIObar::c:o indu:ol<y ror lbltd-party . 
RCOUpaI&nt of billious of dollars in medic.ill. expenses incurred in Ileatina voetc-..n> wilh u.ba=o­
related illnesses foc ~y, mnny yal5. The Clinton administrelion simllatlY could bay!: looked 
to the UDitl:d States lo~ indusuy to pay a fair slu= of monies back to the £ed.=al 
&~Ilt in connection wiu, £I:derlll proc"r<:rIl=t oftobaa:o prodllCts over !he years. All 
these monies ..:ould bave bt:om made .vailal:tl .. in order to provide funds ror vel .. 1'IIA =ation and 
eclucatioll "tag1"IIlS. The furlds !:ould have been mad" available to defray Vii. b#al1h car .. o; .. "t:s 
i:a treating yete.mJs with tobacco-rela~ ilI-.. TM dollars also colUd have been madc 
availlll:lle to 5"f"C as compensation f07 vctc:rans suffering dis.altilities or deaths basc:d in whole or 

141011 1..,. .... a .. 
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ill p!Irt on the vetcraQS' ",e cfto~g products duribS servicc. instead, the Clinton 
administration's VA did not seck. to gbtain this c.ornpen.sation from the Unite:<! Slates tobacc.o 
indlJSTlY; inS1Ad, it hu simply sought. to CUI Yc:tcrazIS' benefits. 

In the end, It is the veterans who an: hOlllClCSlI \hat will suffer the most din: c:~ences 
of uus bad. policy znaking. With a high incidence of cigaretu= smoking and 30 years of smoking 
bisto:y. the inc:r=singl)' older Vietnam veteran is inausingiy suffering tobacco-related illncsses. 
The bulleb lind the bombs in VictnaDl ailed far too rD3!Iy American bnys. Post-traumatic stress 
disonicr has become widespread,. reDdering znany lives diffil;ull and at timell impossible to live. 
'IlII! spray of AiCnt Otange, tgO. killed many. But ultimately. it appears tbat one commodity, far 
more imiciious but equally deadly, will kill the rnos! of ollr Amc:ric:an veterans -- tob~o. It is 
to~, or Agmt Drown. that was widdy dislributc:d and WEed upon young An,e:riclII1 men ova 
man)" years, and continued to be made available to these men as they gTl:w older and olc!c:r oVer 
the years. There was once 8 time for Agent O[3IJ.gc litigation; pcrlIaps It is noW a time for Agent 
Brown li~tion. . 

lbcpe that you can give the points raised. in. this lcner scrious consideration. We seek an 
audieneo with you to lIIake 5\,\fe that lh~e impo%1imt issues do not get mis,;ed in the conte);t of 
the curtent tobaao puhlie poUey debate. 

s~ c::: / 
·b 

Thomas M. Sobol. Esq. 

" 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Michael O. McCurry/WHO/EOP, Joseph P. Lockhart/WHO/EOP 
Subject: tobacco/veterans 

I think we're going to have to have a good answer tomorrow to the questions regarding VA's 
position on disaiblity benefits for veterans suffering from smoking-related illnesses. 

Message Sent To: 

Bruce N. Reed/OPO/EOP 
Elena Kagan/OPO/EOP 
Nancy A. Min/OMB/EOP 
LUZZATTO A @ Al @ CO @ LNGTWY 
RUBIN_E @-Al @ CD @ LNGTWY 



• Internet: On June 17, FDA issued a warning to consumers about home abortion kits and 
female self-sterilization kits being advertised on the Internet. These kits contain 
unapproved drugs which pose significant, possibly life-threatening health risks. FDA is 

. urging consumers not to purchase or use these or similar products promoted via the 
Internet and is continuing to investigate. 

• Cyclospora: HHS is working with Guatemalan health authorities to determine when 
exports of fresh raspberries, which were voluntarily stopped by the government of 
Guatemala on May 30, can resume. CDC issued an update on outbreaks of cyclosporiasis 
in the U.S. and Canada in the June 13 issue of the Morbidity and Mortality Weekly 
Report. 

• Dietary Supplements: On June 23, the Commission on Dietary Supplement Labels 
(Commission) will issue its draft report. In October, 1995, you appointed the 
Commission as required by the Dietary Supplement Health and Education Act (OSHEA) 
of 1994. OSHEA was enacted following public debate concerning the importance of 
dietary supplements in leading a healthy life, the need for consumers to have current and 
accurate information about supplements, and controversy over FDA's regulatory 
approach to dietary supplements. 

• PresslMedia Inquiries: 
• The July issue of Epidemiology will include the results of a California health. 

study on birth defects and hazardous waste sites. The study's findings suggest 
that women who live within 114 mile of a Superfund site during early pregnancy 
were 2 times as likely to have babies with neural tube defects, and 4 times as 

. likely to give birth to a baby with serious heart defects. The study was funded 
by the Agency for Toxic Substances and Disease Registry. 

• CBS is preparing a one-hour special on the community of Grand Bois, LA, 
home to approximately 300 native American and Cajun residents, and the 70-
acre oil waste disposal site that is eight-tenths of a mile from the community. 
More than one million barrels of oil field waste are disposed there in unlined' 
pits. Self-reported health surveys of the area residents show a statistically 
significant presence of a wide range of symptoms, including respiratory 
problems, neurological problems, and gastrointestinal problems. 

VETERANS AFFAIRS 

• Tobacco Use in Military: Several major veterans service organizations arc 0 osing the 
Administration's legislative proposa to disallow compensation claims for disabilities 
based on illness resulting from tobacco. They argue that since the Administration 
considers tobacco addictive, it should not oppose paying compensation to those who 
became addicted during service -- especially when the Armed Forces were providing free 
cigarettes and condoning (if not encouraging) smoking. 

Cabinet Weekly Report, June J 3 - 20, page J 0 
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Mernorall1dum To: IUtty Higgins and Rahm Emanuel 

From: Kathy Jurado Kdft~J,o 
Subject: V A talking points on nicotine dependence inclucling: 

Date: 

1) V A Under Secretary for Health opinion as to whcther nicotine dependence may 
be considered a disease for compensatory purposes, 

2) V A General Counsel opinion on eligibility for compensation based on l 
nicotine dependence, and . . .J 

3) Administration's proposed legislation. 

June 20, 1997 

1) May 5, 1997 Opinion of V A Under Secretary for Health 
May nicotine dependence be considered a disease for YA compensation purposes? 

V A Under Secretary for Health determined that nicotine dependence may be considered 8"C 
disease for compensatiob purposes, however, there are no scientific bases to determine 
how long it takes to become nicotine dependent. (See Attachments 1 & 2) 

2) May 13, 1997 Opinion of VA General Counsel 
Can VA pay compensation for disabilities or deaths attributable to yeterans' use of tabacco 
products? 

Veterans and their survivors are entitled to compensation for "service connected" 
disabilitics or deaths, i.e. those due to injuries or diseases incurred or aggravated during 
military service. In a 1993 opinion, the former General Counsel determined that 
compensation is payable for clisabilities or deaths attributable to veterans' use of tabacco. 
products during service. . '. 

VA historically has also considered service connected on a "secondary" basis disabilities 
proximately due to service-connectcd diseases. In 1997, VA program officials asked the 
General Counsel for a formal opinion as to whether nicotine dependence acquired in 
service, leading to postservice smoking which ultimately causes physical illness (such as 
lung cancer or cardiovascular disease), can he the predicate for service connecting the 
smoking-related illness. In other words, is compensation payable for the results of even 
postservice smoking if it is due to nicotine dependence acquired in service? . 

The resulting May 13, 1997 opinion stated that the initial inquiry must be whether nicotine 
dependence is a disease. Citing a May 5,1997, memorandum from the Under Secretary 
for Health to the effect that nicotine dependence may be considered a disease for V A­
compensation purposes, the General Counsel stated that the remaining issues which must 
be decided in judging thesc claims are 1) whether the nicotine dependence was acquired in 
service, and 2) whether the nicotine dependence was the "proximate" cause of the claimed 
illness -- both ackn.owledged to be very difficult questions of fact. 

Regarding the proximate-cause issue, the .opinion stated the causal c.onnection would be 
broken if, for example. there had been sustained full remission of the nicotine dependcnce 
following service and subsequent resumption of tabacco use, Or exposure to a toxic 
substance which constituted a supervening cause of the claimed disability or death. 
(See Attachment 3) 
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V A Talking Points on Nicotine Dependence 

3) Administration's proposed legislation 

Under current law, VA adjudicators in resolving a claim would have thc burden of 
determining whether a veteran acquired a nicotine dependence during service and whether 
that nicotine dependence, which arose during service, is the proximate cause of disability -­
both acknowledged to be very difficult qucstions of fact. However, the Administration has 
submitted legislation to Congress that would make it unnecessary to ascertain any link 
between inservice tobacco use and postservice diseases. . 

The Administration proposes to amend Tille 38 to prohibit scrvice-connection of disabilities 
or deaths based solely on their being attributable, in whole or in part, to veterans' use of 
tobacco products during service. This proposal would not preclude establishing service­
connection based pn a finding that a disease or injury became manife.qt or was aggravated 
during active service, or became manifest to the requisite degree of disability during an 
applicable statutory presumptive period. Under current law, a veteran could be service­
coruiected for diseases and conditions that could be caused by tobacco use and manifest 
themselves during service or an applicable presumptive period, regardless of whether the" 
Veteran used tobacco. 

The proposed legislation defines the limits of the government's responsibility as not 
encompassing a veteran's risks from smoking. This proposal would apply to the 
adjudication of new claims for monthly compensation filed after enactment and would not 
'affect pending claims. The proposal is not an argument against thc health consequences of 
smoking or the addictive nature of tobacco, which are weIJ-recogni7..ed, but is a statement 
that reinforces the traditional role of the benefits system. The system was designed to aid 
veterans disabled while serving their country, who to varying degrees put themqelves at . 
risk, while carrying outtheir responsibilities as soldiers. (See Altachment 4) 

Iai 003 
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Department of 
Veterans Affair~ 

APR 9 1991 
General Counsel (022) 

Request for Opinion 

Memorandum 

Nicotine Dependence 
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Under Secretary fO,r Health (10) i:j ~:: ~ 
r" _.: 
-'"- -0 ... ·:· IO. 
r .. ['.. \J'I 

1. As you know, under 36 U.S.C. §§ 1110, 1131, and 1310, ~ 
compensation is payclble for disability ftresulting from per­
sonal injury suffered or disease contracted in line of 
duty. . . in the active military, naval, or air service" 
and for death from a service-connected disability. Disabil­
ity which is proximately due to or the result of a service­
connected disease or injury is considered service connected. 
under 36 C .. F.R. § 3.310(a). A 1993 precedent opinion, 
VAOPGCPREC 2-93 (O.G.C.Prec. 2-93), held that direct serv­
ice connection of disability or death may be established if 
the evidence establishes,that injury or disease resulted 
from tobacco use in line of duty in the active military, na­
val; or air service. The opinion also noted that, if nico­
tine dependence is considered a disease or injury for com­
pensation purposes, such dependence began in service, and 
resulting tobacco use led to disability subsequent to serv­
ice, service connection could be established for that dis­
ability pursuant to'3S C.F.R. § 3.310(a). 

2. The veterans Benefits Administration (VBA) recently re­
quested an opinion from this office regarding the circum­
stances under which service connection may be established 
for tobacco-related disability or death on the basis that 
such disability or death is secondary to nicotine dependence 
which arose from" a veteran's tobacco use during service. In 
VAOPGCPREC 2-93, the General Counsel stated that nicotine 
dependence, which was classified by 'the American psychiatric 
Association's Diagnostic and Statistical M?nual of Mental 
Disorders, Third Edition-Revised, as a psychoactive sub­
stance-use disorder, clearly would fall outside the scope of 
the term "injury." The same conclusion would follow under' 
the Fourth Edition of the DiagnostiC and Statistical Manual, 
which classifies nicotine dependence as a "substance use 
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Under Secretary. for Health (10) 

disorder." Resolution of the question posed by VBA. there­
fore. necessarily depends upon whether nicotine dependerice 
may be considered a disease for compensation purposes. 

3. In.VAOPGCPREC S2-90 (O.G.C. Prec. 82-90). a precedent 
opinion discussing the definition of the term ~disease" as 
used in 3~ U;S.C. 55 1110 and 1131. the General Counsel 
cited Dorland's Illustrated Medical Dictionary 385 (26th ed. 
1974) as defining the term-disease" as -any deviation from 
or interruption of the normal structur~ or function of any 
part. organ. or ~ystem of the body that is manifested by a 
characteristic set of symptoms and signs and whose etiology. 
pathology, and prognosis may be known or unknown." The m.;;>et 
recent edition of Dorland's Illustrated Medical Dic::ti·onarY. 
478 (28t~ ed. 1994) provides virtually the same definition 
of "disease.". The General'Counsel also pointed out that. in 
DUrham v. United States, 214 F.2d 862. 875 (p.C. Cir. 1954). 
the united States court of Appeals for the District of Co­
lumbia Circuit indicated that the term -disease" refers to a 
condition which is capable of improvement or deterioration. 
See also VAOPGCPREC 67.-90 (O.G.C. Prec. 67-90) (stating that 
a disease is usually capable of improvement or deteriora­
tion). As stated in VAOPGCPREC 2-93. a determination of 
whether nicotine dependence may be considered' a disease for 
compensation purposes requi~es applic~tion of accepted medi­
cal principles relating to that condition. We therefore re­
quest your opinion as to whether. under the above criteria •. 
and in light of the lateet available information on nicotine 
dependence. including newly reported material concerning its 
etiology. pathology. and prognosis. nicotine dependence may 
be considered a disease for compensation purposes. 

4.. We request your prompt attentiQn to this m~tter eo that 
we may advise VBA, whiCh is awaiting guidance prior to adju­
dicatingnumerous claims which have been set aside pending 
resolution of issues relating to tobacco-related disabili­
ties. 

Mary Lou Keener 
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Attachment 2 

Dale: 

.. 
Department of· 
Veterans Affairs 

MA't 5 1997 

Memorandum 

Fn>m: Under Secretary for Health (10) 

10: 

Request for Opinion - Nicotine Dependence " 

General Counsel (022) 

1. In response to your request of April 9, 1997, regarding VHA's opinion as to whether 
nicotine dependence may be considered a disease for compensatory purposes, please be 
advised that the Diagnostic and Statistical Manual of Menta! Disorders (4th edition) 
classifies nicotine dependence as a substance use disorder. Thus, I suppose that nicotine 
dependence may be considered a disease, as illustrated in your reference to 
V AOPGCPREC 67-90 (which states that a disease is usually capable of improvement or 
deterioration). 

2. An individual who becomes dependent on nicotine can go into remission by 
eliminating· the use of products/substances containing nicotine, such as tobacco products. 
Sometimes ibis is facilitated by or requires medical treatment. 

3. I must point out that, however, another important issue in this regard is the time at 
which a person becomes dependent on nicotine, or for that matter, any substance. At 
present, there are no physiologic criteria, medical data, or other scientific bases to 
determine how long it takes. to become dependent on nicotine. Dependence may occur 
after smoking the first few packs of cigarettes, or after the first month of smoking, or 
many months after starting to smoke. ' 

4. For those persons whose nicotine dependence requires medical treatment. please be 
advised that there exists a variety of treatment regimens, including use of tapering doses 
of nicotine delivered by a skin patch or gum. When one quits smoking, with or without 
the assistance of medical treatment, I suppose you could consider the nicotine dependence 
to be in remission, although it is not customarily thought of in this way. However, since 
everyone is susceptible to the addictive potential of nicotine,'as far as we know, it cannot 
be scientifically stated, at this time, whether the reoccurrence of nicotine dependence that 
would occur with resUmption of tobacco use is a relapse of the original condition or a de 
novo reoccurrence of the condition. 

S. Fmally, please be advised that the use of "proximate" as related to disability or death 
caused by conditions asSOCiated with nicotine dependence, and as commonly defmed. is 
not supported by medical evidence. For example, it cannot be medically determined that 
an individual who smoked and died fromartherosc\erosis or congestive heart failure 
(CHF) due to chronic obstructive pulmonary disease would not have died from CHF if 
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belshe did not smoke. Other risk (actors such as diet, exercise, ·cholesterollevels, etc., 
also substantially influence the development o( heart disease and the relative etiologic 
contribution o( such (actors cannot be scientifically apportioned. .. 

6. If I may be of further assistance to you in this matter, please do not hesitate to contitct 
mY office. 

~J~.y--
Kenneth W. Kizer, MD., M.P.H. 

Iai 007 
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Department of 
Veterans Affairs Memorandum 

).,_ May 13, 1997 VAOPGCPREC 19 -97 

'""", General Counsel (022) 

s...". 

TO: 

Secondary Service Connection Based on Nicotine Dependence 

Director, Compensation and Pension Secvice (21) 

QUESTXON PRESENTED: 

Under what circumstances may service connection be estab­
lished for tobacco-related disability or death on the basis 
that such disability or death is secondary to nicotine de­
pendence which arose from a veteran's tobacco use during 
service? 

COMMENTS: 

1. Section 3.310(a) of title 38, Code of Federal Regula­
tions, provides, in pertinent part, that, "[dlisability 
which is proximately due to or the result of a service­
connected disease or injury shall be service connected." 
The disabling condition stemming from the service-connected 
disease or injury is referred to in the regulation as a 
"secondary condition." Where a claimant can establish that 
a disease or injury resulting in disability or death was a 
direct result of tobacco use during service, e.g., damage 
done to a veteran's lungs by'in-service smoking gave rise to 
lung cancer, service connection may be established without 
reference to section 3.310(a). However, where the evidence 
indicates a likelihood that a veteran's disabling illness 
had its origin in tobacco use subsequent to service, and the 
veteran developed a nicotine dependence during service which 
led to continued tobacco use "after service, the issue then 
becomes w'heth,er the illness may be considered secondary to 
the service-incurred nicotine dependence and resulting dis~ 
ability or death may be service connected on that basis pur­
suant to section 3.310(a). 

2. VAOPGCPREC 2-93 (O.G.C. Prec. 2-93) held that determina­
tion of whether nicotine dependence may be considered a dis­
ease for compensation purposes is essentially an adjudica­
tive matter to be resolved by adjudicative personnel based 
on accepted medical principles. That opinion also noted in 
passing that, it nicotine depen~ence is considered a disease 
for compensation purposes, suc~ dependence began in service, 
and resulting tobacco use led tio disability, the issue would' 
become whether secondary service connection could be estab-

VMOfIM 2105 
MAR 1989 
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Director, Compensation and Pension Se'rvice (21) 

lished for that disability pursuant to 38 C.F.R. § 3.3l0(a). 
The threshold question which must be answered with regard to 
claims for secondary service connection of tobacco-related 
disability or death is whether nicotine dependence may be 
considered a disease within the meaning of the veterans~ , 
benefit laws. See VAOPGCPREC 2-93, paras. 2-4. In a May 5, 
1991, memorandum, the Under Secretary for Health, relYing, 
upon the criteria set forth in VAOPGCPREC 67-90 (O.G.C. 
Prec. 61-90), stated that nicotine dependence may be consid­
ered a disease.for VA compensation purposes. 

3. Assuming the 'conclusion of the Under Secretary for 
Health that nicotine dependence may be considered a disease 
for compensation purposes is adopted by adjudicators,' secon­
dary service connection may be established, under the terms 
of 38 C.F.R. § 3.310(a), only if a vet~ran's nicotine de­
pendence, which arose in service', and resulting tobacco use 
may be considered the proximate cause of the disability or 
death which is the basis of the claim. We note initially 
that a determination of proximate cause is basically One "of 
fact, for determination by adjudication personnel. VADIGOP. 
3-11-11 (Vet). "Proximate cause" is defined by Black's Law 
Dictionary 1225 (6th ed. 1990) as U[t)hat which, in a natu­
ral and continuous sequence, unbroken by any efficient in­
tervening cause, produces injury, and without which the re­
sult would not have occurred." This definition is very 
similar to the following definition of proximate cause 
adopted by the General Counsel of the Bureau of War Risk In­
surance in a January 12, 1921, opinion, 13 Op. G.C. 141 
(Bureau of War Risk Ins. 1921): 

An act which directly produced the injury * * *. 
That cause which naturally leads to and Which 
might have been expected to pro,duce the result. 
That from whiCh, the effect might be expected to 
follow without the concurrence of any unusual cir-, 
cumstances. That which immediately produces the 
effect as distinguished from a predisposing cause. 
(32 Cyc. 145). 

See also VADIGOP 3-11-71 (Vet) (quoting saine defini­
tion). 

4. A subsequent event, which is referred to as'an Uinter­
vening" cause, may interrupt the causal connection between 
an event or circumstance and subsequent incurrence of dis­
ability or death. See, e.g., Bludworth Shipyard, Inc. v. 
Lira. 700 F.2d 1046, 1051-52 (5th Cir. 1983). An ~inter­
vening" cause which" 'turns aside the[] course [of events). 

IaJ009 
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prevents the natural and probable result of the original act 
or omission, and produces a different result that could not 
have been reasonably anticipated'" may be considered a su­
pervening cause of injury which severs the causal connection 
between the original act and the injury. Sheehan v. New' 
York, 354 N.E. 2d 832, 835-36· (N.Y. 1976) (quoting 1 War­
~en's.N.Y. Negligence § 5.08). 1 

5. Again, assuming that adjudicators adopt the Under Secre­
tary for Health's conclusion that nicotine dependence may be 
considered a disease, the two principal questions which must 
be answered by adjudicators in resolving a claim for bene­
fits for tobacco-related disability or death secondary to 
nicotine dependence are: (1) whether the vet·eran acquired a 
dependence on nicotine during service; and .(2) whether nico­
tine dependence which arose during service may be conside~ed 
the proximate cause of disability or death occurring after 
service. With regard to the first question, determination 
of whether a veteran is dependent on nicotine is a medical 
issue. According to the American Psychiatric Association's 
Diagnostic and Statistical Manual of Mental Disorders, 
Fourth Edition (1994) (DSM-IV) at 243, the criteria for di­
agnosing substance dependence are generally to be applied in 
diagnosing nicotine dependence. Under those criteria,as 
applied to the specific circumstances surrounding nicotine 
use, nicotine dependence may be described as a maladaptive 
pattern of nicotine use leading to clinically significant 
impairment or distress, as manifested by three or more of 
the following criteria occurring at any time in the same 12-
month period: (1) tolerance, as manifested by the absence 
of nausea, dizziness, and other characteristic symptoms de­
spite use of substantial amounts of nicotine or a diminished 
effe.ct observed with continued use of the same amount of 

1 Relevant considerations in determining whether an 
"intervening" cause supercedes an earlier event as the 
proximate cause of an injury include: (1) the fact that its 
intervention brings about harm different in kind from. that 
which would otherwise have resulted from the original event; 
(2) the extraordinary, rather than normal, nature of the 
force's operation; (3) the fact that the intervening force 
is operating independently of an~ situation created by the 
original event or is or is not a normal result of such an 
event; (4) the fact that the operation of the intervening 
force is due to another's action or failure to act;. (5) the 
fact that the intervening force is due to an act of another 
which is wrongful and subjects the· actor to liability; and 
(6) the degree of culpability of a wrongful act of another 
which sets the intervening force in motion. Restatement 
(Second) of Torts § 442 (1965). 

IaiOl0 
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Director, Compensation and Pension Service (21)· 

nicotine-containing products; (2) withdrawal, marked by ap­
pearance of four or more of the following signs within 
twenty-four hours of abrupt cessation of daily nicotine use 
or reduction in the amount of nicotine used: (a) dysphoric 
or depressed mood; (b) insomnia; (c) irritability, fru~tra­
tion, or anger; (d) anxiety; (e) difficulty concentrating;' 
(f) restlessness; (g) decreased heart rate; or (h) increased 
appetite or weight gain; or by use of nicotine or a closely 
related substance to relieve or"avoid withdrawal symptoms; 
(3) use of tobacco in larger amounts or over a longer period 
than was intended; (4) persistent desire or unsuccessful ef­
forts to·cut down or control nicotine use; (5) devotion of a 
great deal of time in activities necessary to obtain nico­
tine (e.!1., driving long distances) or use nieotine (e.g., 
chain-smoking); (6) relinquishment or reduct"ion of important 
social, occupational, or recreational activiti.es because of 
nicotine use (e.g., giving up an activity which occurs in 
smoking-restricted areas); and (7) continued use of nicotine 
despite knowledge of having a persistent or recurrent physi­
calor psychological problem that is likely to have been" 
caused or exacerbated by nicotine. rd. at 181, 243-45. 

6. If it is determined that, as a result of nicotine de­
pendence acquired in 'service, a veteran continued to use to­
bacco products following service, adjudicative personnel 
must determine whether the.post-service usage of tobacco 
products was the proximate cause of the disability or death 
upon which the claim is predicated. As discu'ssed above, a 
supervening cause of the disability or death would sever the 
causal connection to acquisition of the nicotine dependence 
in service. Post-service exposures to environmental or oc­
cupational toxins other than tobacco products may also be 
found, under the facts of particular cases, to constitute 
supervening causes of the disabilitresor deaths so as to 
preclude findings of service connection. 

7. Moreover, if a nicotine-dependent individual has 
achieved sustained full remission and then resumes use of 
tobacco products, the question arises whether such resump­
tion constitutes a supervening cause.which breaks the con­
nection between the individual's prior tobacco use and dis­
ability or death resulting from resumed use of tobacco and 
results in de novo reoccurrence cif the nicotine dependence. 
DSM-IV, at 180, indicates that .sustained full remission is 
achieved when none of the criteria for nicotine dependence. 
has been met for twelve months or longer. Where a veteran 
achieves sustained full remission of nicotine dependence 
following service and subsequently resumes tobacco use, and 
it can be determined that disability or death resulted from 
tobacco use, and a de novo dependence, which occurred after 

IaiOll 
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Directcir. Compensation and Pension ·Service (21) 

the resumption. the causal connec·tion between nicotine de­
pendence incurred during service and the claimed secondary 
condition should, in our view, be considered to have been 
severed. 

HELD: 

a. Ii. determination as to whether.service connection for 
disability or death attributable·to tobacco use subsequent 
to military.service should be established on the basis that 
such tobacco use resulted from nicotine dependence arising 
in service, and therefore is secondarily service connected 
pursuant to 38 C.F.R. § 3.310(a), depends upon'whether nico­
tine dependence may be considered a disease ·for purposes of 
the laws· governing veterans' benefits, whether the veteran 
acquired a dependence on nicotine in service, and whether 
that dependence may be. considered the proximate cause of 
disability or death resulting from the use of tobacco prod~ 
ucts by the veteran. If each of these three questions is 
answered in the affirmative, service connection should be 
established on a secondary basis. These are questions that 
must be answered by adjudication personnel applying estab~ 
lished medical principles to the facts of particular claims. 

b. On the issue of proximate cause, if it is determined 
that, as a result of nicotine dependence acquired in serv­
ice, a veteran continued to use tobacco products following 
service, adjudicative personnel must consider whether there 
is a supervening cause of the claimed disability or death 
which severs the cau·sal connection to the service-acquired 
nicotine dependence. Such supervening causes may include 
sustained full remission of the serVice-related nicotine de­
pendence and subsequent resumption of the use of tobacco 
products, creating a de novo dependence, or exposure to en­

nmental or ccupational agents. 

~~f~~ 

~012 
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THE SECRETARY OF VETERANS AFFAIRS 

WASHINGTON 

MAY 91997 

The Honorable Newt Gingrich 
Speaker of the House of Representatives 
Washington, D.~. 20515 

Dear Mr. Speaker: 

" . ''''''''''''_'''' •.. J., ..... ,."" 

Iai013 

Attachment 4 

Transmitted herewith is a draft bill, the "Veterans' Compen­
sation Cost-of-Living Adjustment and Benefit Programs Improvement 
Act of 1997," to authorize a cost-of-living adjustment (COLA) for 
fiscal year (FY) 1998 in the rates of disabi~ity compensation and 
dependency and indemnity compensation (DIC), and to revise and 
improve certain veterans compensation, pension, and memorial af­
fairs programs,and for other purposes. I request that this 
draft bill be referred to the appropriate committee for prompt 
consideration and enactment. 

Section 101 of the draft bill would direct the Secretary of 
Veterans Affairs to increase administratively the rates of com­
pensation for service-disabled veterans and of DIC for the survi­
vors of veterans whose deaths are service related, effective 
December I, 1997. The -rate of increase would be the same as the 
COLA that will be provided under current law to veterans' pension 
and Social Security recipients, which is currently estimated to 
be 2.7 percent. We believe this proposed COLA is necessary and 
appropriate in order to protect the benefits of these most de­
serving recipients from the eroding effects of inflation. We es­
timate that enactment of this section, in conjunction with sec­
tion 102 of .this dr~ft bill, would result in benefit costs of 
$330.7 million during FY 1998 and $1.94 billion over the five­
year period beginning in FY 1998. The costs associated with the 
compensation COLA are considered to be part of the compensatiOn 
baseline and not subject to the pai-as-you-go provisions of the 
Omnibus Budget Reconciliation Act of 1990.· . 

Section 102 would require the Secretary of Veterans Affairs, 
in computing new rates of (or limitations affecting) disabi~ity 
compensation and DIC pursuant to the enactment of any legislation 
requiring the Secretary to increase such rates to provide a COLA 
for fiscal year 1998 and thereafter, to round down to the next 
lower Whole dollar any rate that is not evenly divisible by one 
dollar. This proposal is consistent with the congressionally­
mandated calculation methods applied to COLA's for fiscal years· 
1994, 1995, and 1996. We estimate this proposal would reduce FY 
1998 benefit cost associated with the COLA proposed in section 
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101 of this draft bill by $11 million and reduce the five-year 
benefit cost for FY 1998 through FY 2002 by $287 million, as com­
pared to the cost of that COLA and future COLAs based on roundinc 
odd dollar amounts to the nearest whole dollar. The savings arQ­
Subject to the pay-as-you-go provisions of the Omnibus Budget 
Reconciliation Act of 1990. 

Section 103 would amend titles 26 and 38 of the United 
States Code to make permanent the'authority of the Department of 
Veterans Affairs (VA) to access unearned income information from 
the Internal Revenue Service (IRS) and wage, self-employment, anc 
retirement income information from the Social Security Admini­
stration (SSA) for purposes of income verification in determininc 
eligibility for VA means-tested benefits such as pens.ion and -
medical care for certain non-service-related fllnesses or condi­
tions .. 

Experience has shown that authority to match unearned incO!::e 
information from IRS and wage, self-employment, and retirement 
income information from SSA with VA data for purposes. of income, 
verification in determining eligibility for or the pi6per ~moun~ 
of VA means-tested benefits has been an effective savings measure 
and has had a significant program-abuse deterrent effect. We es­
timate that enactment of this proposal would resul·t in savings i:-. 
monetary benefits of $10 million in FY 1999 and $120 million dur­
ing the four-~ear period beginning in FY 1999. These savings are 
subj ect to the· pay-as -you-go provisions of the Ominibus Budget 
Reconciliation Act of 1990. 

Section 104 would amend section 5503(f) of· title 38, Uniteci 
States Code, to make perma·nent the $90 limitation on monthly VA 
pension payments that may be made to beneficiaries, without de­
pendents, .who are receiving Medicaid-covered nursing-home care. 
The current payment limitation, which -is due to expire at the er'.::: 
of fiscal year 1998, works to the advantage of these nursing-ho~e 
residents because it permits them to keep the $90 to apply towar::: 
.personal expenses rather than have it "pass through" to the Medi­
caid program. This section would simply remove the existing Sep­
tember 30, 1998, expiratiOn date for section 5503(f). We esti­
mate this proposal would result in government-wide savings be­
cause a beneficiary's nursing-home care costs, previously paid 
for with VA p~nsion benefits, would be paid for by the Medicaid 
program, which shares a portion of-the costs with tr.e States. 
Government-wide savings are estimated. to be $206 million in 
FY 1999 and a total of $893 million during the four-year period 
beginning in FY 1999. 

Under current law, direct service connection of a disabilit~ 
or death may be established if the evidence establishes that 
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injury or disease resulted from tobacco use in line of duty in 
the active military, naval, or air service. notwithstanding that 
the disability or death did not occur until after service and ex­
piration of any applicable presumptive period. Section 105 would 
amend title 38, United States Code, by adding a new section that 
would have the effect of prohibiting service connection of a 
death or disability on the basis that it 'resulted from injury or 
disease attributable, in whole or in part, to the use of tobacco 
products by the veteran during the" veteran's 'service. This 
amendment is consistent with the 1,990 budget reconciliation act, 
in which Congress prohibited compensation for disabilities which 
are the result of veterans' abuse of alcohol and drugs. This was 
fiscally responsible action which enhanced the integrity of our 
compensation program, and our proposal regardiQg tobacco use is 
offered in that same spirit. In addition, claims based upon 
tobacco-related disorders present,medical and legal issues which 
could impede ongoing efforts to speed claim processing by placing 
significant additional demands on the adjudicative system. This 
provision would not preclude establishment of service connection 
for disability or·death from a disease or injury which became 
manifest or was aggravated during active service or became mani­
fest to the requisite degree of disability during any applicable 
presumptive period specified in section 1112 or 1116 of title 38, 
United States Code. This amendment would apply to claims filed 
after the date of its enactment. 

This provision would result in some level of benefit cost 
avoidance and avoid potential delays in claim processing result­
ing from increased workload. 

1«1015 

Section 10'6 would authorize the Veterans Benefits Admini­
stration (VBAI to reimburse, from the general operating expenses 
account, the Veterans Health Admin~str9tion IVHAI for the cost of 
medical examinations conducted with respect to veterans' claims 
for compensation or pension. Currently, such examinations 'are 
paid for out of VA's medical-care ,fund. 

In order to assure that funding for compensation and pension 
medical examinations is available throughout FY 1998, appropriate 
language would need to be included in both the "Medical care" and 
"General operating expenses" appropriations. It is contemplated 
that VBA will enter into a memoranqum of understanding with VHA 
to provide that, should funds budgeted under general operating 
expenses, for the purpose of "purchasing" compensation and pension 
medical examinations prove insufficient, alternate funding under 
"Medical care" would be available to permit VHA to continue to 
provide these ~xaminations. Medical care funds would be used for 
this purpose only in the event of a shortfall in general operat-
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lng expenses. There are no costs or savings associated with this 
proposal. 

Section 201(a) woulq amend section 2408(b) of title 38" 
United States Code, to make state cemetery grants more attractive 
to States. Section 2408 authorizes the Secretary of Vet'erans Af­
fairs to make grants to States to ~ssist them in establishing, 
expanding, or improving' State vete,rans' 'cemeteries; Currently, 
the amount of a State cemetery grant is limited to 50 percent of 
the total of the value of the land to be acquired or dedicated 
for a cemetery and the cost 'of improvements to' be made on the 
land. The remaining amount must be contributed by the,State re­
ceiving the grant. Pursuant to the amendments proposed in this 
section, the amount of a State cemetery grant .could not exceed, 
in the case of the establishment of a new cemetery, th'e total of 
the cost of improvements to be made on land to be converted into 
a cemetery.and the initial cost of equipment necessary to operate 
the cemetery. In the case of the expansion or improvement of an 
eKist ing cemetery,' the amour.:: of the grant could not exceed the 
total of the cost of improvements to be made on any land to be 
added to the cemetery combined with the cost of improvements to 
be made to the existing cemetery. If the amount of a grant 
should, for any reason, be less than the amount of those costs, 
the State receiving the grant would be required to contribute the 
remaining amount, in addition to providing any land necessary 'for 
the cemetery project. 

Also, under current law, if at the time of a grant the State 
receiving the grant dedicates for the cemetery land which it al­
ready owns, the value of the land may constitute up to 50 percent 
of the State's contribution. Once that land value is so used, it 
may not constitute part of the State's contribution for any sub­
sequent grant under section_240B. ,Unqer the amendments proposed 
in section 20l(a) of this draft bill, a State would be re~ponsi­
ble for providing any land required for a cemeteiy project, since 
the grant amount would no longer \:?e, based partly on the value, of 
land to be acquired or dedicated for a cemetery. 

We believe that exclUding the value of land to be acquired 
for a cemetery from the basis of a grant would encourage states 
to be active partners in the cemetery grants program. In our ex­
perience, no State has acquired laud fora cemetery in connection 
With a grant under section 2408. In every case, the State has 
dedicated land that was donated,or transferred for that purpose, 
or land that it already owned. <urther, any reduction of the ba­
sis from which a grant is calculated may be offset by an increase 
from 50 percent to up to 100 percent in the proportion of the 
amount of a project's cost tnat could be assumed by the Federal 
Government. Moreover, since, under the proposal, a grant may 
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cover the entire cost of improvements (and initial cost of equip­
ment in certain cases), a State may not have'to contribute cash 
toward the initial cost of a project. 

Another feature that would make grants more attractive to 
States is the inclusion in the basis of a grant of the initial 
cost of equipment necessary to operate the cemetery. Providing 
funds to acquire the equipment neCe$sary to operate a cemetery 
will, we believe, be a critical financial incentive to encourage 
States to establish new cemeteries. Such equipment is as essen­
tial to the establishment of an operational cemetery as are the 
land and the improvements made on it. However, because our pro­
posed amendment 'includes only the initial cost of equipment for 
the establishment of a cemetery, the State· would retain the re­
sponsibility for long-term maintenance and operation of the ceme­
tery, including costs associated with the acquisition of replace­
ment equipment .. Each Federal grant would assist in' the estab­
lishment and activation of new veterans' cemeteries, or in the 
exparision or improvement of existing cemeteries, but the States 
would bear the costs of continuing operation and long-term main­
tenance . 

. Section 20l(b) of the draft bill would authorize "no-year" 
appropriations for the State cemetery grants program. Under cur­
rent 38 U.S.C. § 2408(d), funds appropriated for.State cemetery 
grants remain available only until the end of the second fiscal 
year following the fiscal year for which they are appropriaied. 
However, in Public Law No. 104-204, 110 Stat. 2814 (1996), Con­
gress appropriated. funds for State cemetery grants, "to remain 
available until expended." Section 201(b) would amend section 
2408(d) to reflect this no-year-funding policy.' 

141017 

The Office of Management and Budg&t advises that there is no 
objection to the submission of this draft bill to the Congress, 
and that its enactment would be in accord. with the Administra­
tion's program. 

Enclosures 
J8/fjb 

Sincerely yours, 

Jesse Brown 
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l05th Congress 
1st Session 

A BILL 
.' 

To a~end title 38, United States Code, to authorize a cost-

of-living adjustment in the rates of disabiiity compensation 

14l01R 

for veterans with service-connected disabilities and dependency 

and indemnity compensation for survivors of such veterans and 

to revise and improve certain veterans compensation, pension, 

and memorial affairs programs; and for other purposes. 

Be it enacted by the Senate and House of Representatives of 

che United States of America in Congress assembled, 

SECTION 1. SHORT TITLE; ~FERENCES Tq TITLE 38, UNITED STATES 

CODE. 

(a) SHORT TITLE.--This Act may be cited as the'''Veterans' 

Compensation Cost-of-Living AdJustment and Benefit Programs 

Improvement Act of 1997 H
, 

(b) REFERENCES.--Except as otherwise expressly provided, 

whenever in this Act an amendment or repeal is expressed in terms 

of an amendment to, or repeal of, a section or other provision, 
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the reference shall be considered to be made to a section "or 

other provision of title 38, United States Code. 

TITLE I-COMPENSATION AND PENSIONS 

SEC. 101. XNCREASE XN COMPENSATION RATES AND LIMITATIONS. 

141019 

(a) IN GENERAL.-(l) The Secretary of Veterans Affairs shall, 

as provided in paragraph (2), increase, effective December 1, 

1997. the rates of and limitations on Department of Veterans 

Affairs disability compensation and dependency and indemnity 

compensation. 

(2) The Secretary shall increase each of the rates 

and limitations in sections 1114, 1115(1). 1162. 1311. 1313, 

and 1314 of title 38, United States Code, that were increased by 

the amendments made by the Veterans' Compensation Cost-of-Living 

Adjustment Act of 1996 (Public Law 104-263; 110 Stat. 3212). 

This increase shall be made in such rates and limitations as in 

effect on November 30, 1997, and shall be by the same percentage 

that benefit amounts payable under title II of the Social 

Security Act (42 U.S.C. 401 et seq.") are increased effective 

December" 1. 1997, as a result of a determination under section 

215(i) of such Act (42 U.S.C. 415(i». 

(b) SPECIAL RULE.~The Secretary may adjust administratively. 

consistent with the increases made under subsection (a) (2). the 

rates of disability compensation payable to persons within the 

purview of section 10 of Public Law 85-8S7 (72 Stat. 1263) who 
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SEC. 104. EXTENSION OF LIMITATION ON PENSION FOR CERTAIN 

RECIPIENTS OF MEDICAID-COVERED NURSING HOME CARE. 

Section 5503(f) is amended by striking out_paragraph (7) . 

SEC. lOS. PROHIBITION REGARDING PAYMENT OF COMPENSATION FOR' 

DISABILITY OR DEATH DUE TO TOBACCO USE. 

(a) SERVICECONNECTION.-Chapter 11 is amended by adding at 

the end of subchapter I the following new section: 

\\§ 1103. Special. provisions rel.atinq to cl.aims·based upon 

effects of tobacco products. 

\\(a) Notwithstandi!'lg any other provision of law; a veteran's 

disability or death shall not be considered to have resulted from 

personal injury suffered or disease contracted in line of duty in 

the active military, naval, or air service for purposes of this 

title on the basis that it resulted from injury or disease 

attributable in whole cr in part to the use of tobacco products 

by t:he vet:erari during t:he veteran's service. 

n(b) Nothing in subsection (a) shall be construed as 

precluding the establishment of service connection for disability 

or death from a disease or injury which became manifest, or was 

aggravated in active military, naval or air service or became 

manifest to the requisite degree of disability during any 

applicable presumptive period specified in section 1112 or 1116 

of this title.". 

~020 
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(b) CLERICAL AMENDMENT.-The table of sections at the. 

beginning of chapter 11 is amended by adding the following new 

item after.the item relating to section 1102: 

"1103. Special provisions relating to claims based upon effects 

of tobacco products.". 

(c) EttECTIVE DATE.-The amendments made by this section 

shall apply to claims filed after the date of enactment of this 

Act. 

SEC. 106. REIMBURSEMENT OF COSTS ASSOCIATED WITH 

COMPENSATION AND PENSION MEDICAL EXAMINATIONS. 

(a) AUTHORIZATION.-Cha~ter 77 of title 38, United States 

Code, is amended by adding at the end of subchapter. I the 

following new section: 

"7705. Rei.mbursement for compensation and pension medical. 

examinations. 

"(a) REIMBURSEMENT.-The Under Secretary for Benefits is 

authorized to reimburse the Veterans Health Administration for 

costs associated with the conduct·of medical examinations 

requested by the Veterans Benefits Administration in connection 

with claims for benefits under' this title. 

Ii!l 021 

"(b) SOURCE OF tUNDS.-Reimbursements under this section 

shall be made from amounts available· to the Secretary of Veterans 

Affairs for payment of general operating expenses.". 
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(b) CLERICAL AMENDMENT.-The table of sections at the 

beginning of chapter 77 is amended by adding the following new 

item after the item relating to section 7703: 

"7705. Reimbursement for compensation and penSion medical· 

examinationSa". .. 

TITLE II - MEMORIAL AFFAIRS 

SECTXON 201. STATE CEMETERY GRANTS PROGRAM. 

(a) (l) AMOUNT OF GRANT RELATIVE TO PROJECT COST.-Section 

2408{b) is amended by striking out paragraphS (l) and (2) and 

inserting in lieu thereof the following: 

IaJ 022 

"(l) The amount of any grant under this section may not 

exceed-

"(A) in the case of the establishment of a new 

cemetery, the total of--

"(i) the cost of improvements to be made on 

the land to be converted into a cemetery, and 

"( ii) the initial cost of equipment necessary 

to operate the cemetery; or 

"(B) in the case of the expansion or improvement 

of an existing cemetery, the total of--

" (i) the cost of improvements to be made on 

any land to be added to the cemetery, and 

"(ii) the cost of any improvements to be made 



1':2R 

7 

to the existing cemetery. 

~(2) If the amount of a grant under this section is 

less than the amount of costs referred to in paragraph (1', 

the State receiving the grant shall contribute the. amount 

by which the costs exceed the grant, in addition to any 

land acquired or dedicated by the State for the cemetery.". 

2) EFFECTIVE DATE.-The amendment made by this subsection 

shall become effective 60 days after the date of enactmerit of 

this Act.· 

b) AUTHORIZATION OF NO-YEAR APPROPRIATIONS.-Section 2408(d) 

is amended by striking out "the end of the second fiscal year 

following the fisc~l year for which they are appropria~ed· and 

inserting in lieu thereof "expended". 

Iai023 
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