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TITLE _-PERFORMANCE 
OBJECTIVES 

C~ 
../1<:>'-._ 'Ct.r-llI1lll .. ,t..... 

3 SEC. _. SHORT TlTIB. 

4 This title may be cited as the "NO Tobacco for Kids 

5 Act". 

6 SEC. ---" CHILD TOBACCO USE SURVEYS. 

7 (a) A."1~"U..t\L PERFOruL~l\lCE SURVEY.-Within 1 year 

8 after the date of the enactment of this title ilnd annually 

9 thereafter the Secretary shall condu<!t a survey to deter-

10 mine the percentage of children who use each manufactur-

11 er's tobacco products. 

12 (b) BalSEJ.!:-.IE LRvEL.-The baseline level of each 

13 manufaC.1;urer is the percentage of children determined to 

14 use its tobacco products in the first annual performance 

15 survey. 
._J .. 

16 SEC. _. PERFORMANCE OBJECTIVES. 

17 (a) PERPORMA."1CE OBJEC'I'IVES FOR E..XlSTING 

18 MA..""·UFACTURERS.-Each existing manufacturer shall 

19 have th~ following performance obje<rt.ives: 

20 . (1) To reduce the percentage of children deter-

21 mined to use its tobacco products in the third and 

22 fourth annual performanCe survey to a percentage 

23 which is at least 3S percent below the manu.factur-

24 er's baseline level. 

FeDNa!y 26. ,998(10,'6 s.m.) 
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(2) To reduce the percentage of <:bildren deter­

mined to use its tobacco products in the fifth· and 

sixth annual performance survey to a percentage 

which is at least 50 percent below the manurac:tur­

er's baseline level 

(3) To reduce the percentage of <:bildxen deter­

mined to use its tobacco products in the seventh, 

eighth, and ninth annual performance SlU'\'ey to a 

percentage which is at least 67 percent below the 

manufacturer's baseline level. 

(4) To reduce the percentage of children deter­

mined to use its tobacco products in the tenth an­

nual performance survey and each annual perform­

ance survey conducted thereafter to a percentage 

which is at least 80 percent below the manuractur-
/ 

er's baseline level 

18 l<'-'\CTl:RERS.-Any new manufacturer shall have as its 

19 performance objeetive to not increase above the de minimis 

20 level the percentage of children determined to use its ta-

21 bacco produets in each annual performance survey. 

22 (e) DE MINUUS LEvEL.-

23 (1) GENERAL RULE.-The de minimis level. is 

24 _ percentage of children. 

FOIl"""" 26, 1998 (1 0;16 a.m I 
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1 (2) .AcHIEVRME!\'T BY £XIsTI~G l1&'>t:l-'AC-

2 1'URER.-If the percentage of (.bildren determined to 

3 use the tobacco products of an existing manufa.c-

4 turer in an aoow performance survey is equal to or 

5 less than the de minjmis level, the manufacturer 

6 shall be eonsidered to have ac:h.ieved the applicable 

7 perfonnanee objective. 

8 SEC. _. ADDmONAL MEASURES. 

9 (a) SEl:RET~lUAL DETER..VUNATIOx-Beginning at 

10 the beginning of the third year after the date of the enact-

11 ment of this title and annually thereafter, the Secretary 

12 shall, based on the annual performance survey conducted 

13 under section _, determine if each manufacturer has 

14 achieved the applicable performant!~ objective under sec-

15 tion_. 
/ 

16 (b) M.\..'\'DA'l'ORYPrueE LNCREaSE.-

17 (1) FmsT FAlLL"HE.-If the Secretary deter--

18 mines that a manufacturer has failed to achieve the 

19 applicable performance objective, the manufacturer 

20 shall increase the price it charges for each unit of 

21 its tobacco produC!tS by $1 multiplied by the non-

22 compliance factor. 

23 (2) CON::iEl:UTIV'F.l F.AlL1:'RE::;.-If the Secretary 

24 determines that a manufacturer has failed to achieve 

25 the applicable perforro8lJAA objective in 2 or more 

Fet>ruary 26, ,998 (10.16 a.m.' 
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1 corisecutive annual surveys, the manufacturer shall 

2 increase the price it charges for each unit of its to-

3 bacco products by $1 multiplied by tA) the non-

4 compliance factor, and (B) the number of CODSeC:U-

5 tive failures. 

6 (c) NONMO~"ETARY MEAst.:RIi:S.-

7 (1) CARTON REc.!U1REl'lEl'T.-If the Secretary 

8 determines that a manufacturer has failed to achieve 

9 the applicable performance objective in 3 consecutive 

10 annual performance surveys, no retailer may sell the 

11 tobacco products of the manufacturer to consumers 

12 in quantities smaller than a carton. 

13 (2) Glill\'ERIC PAL'J{AGI.:'\G REQt;lREIDl:NT.-lf 

14 the Secretary determines that a manufacturer has 

15 4iled to achieve the applicable perforrnanee objective 

16 in 4 consecutive annual performance surveys, the 

17 manufacturer may sell its tobacco products only in 

18 packages that bear only blaek text on a white back-

19 ground, except for warning labels that are required 

20 to appear in a different fonnat. 

21 SEC. _. PROCEEDS OF MANDATORY PRICE INCBEASEs. 

22 (a) TOlllCCO E!>IFORC'E~IENT ANIl EDUCA'l'lO~ 

23 FUND.-A manufacturer that is required to increase 

24 prices under section _ shall pay the proceeds of the 

25 price increase into a Tobacco Enforcement and Education 

Fearuasy 26. 1998 (1 0:16 a.m.) 
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1 Fund in the United States Treasury. The proeeeds shall 

2 be paid by a manufacturer on a quarterly basis. The first 

3 quarter shall begin on the date the Secretary determines 

4 that such manufaeturer did not achieve the applicable per-

5 formance objective and the payments shall be due within 

6 30 days after the end of each quarter. 

7 (b) U8E OF THE FU~T)).-Funds in the Tobacco En-

8 forcemeat and Education Fund shall be available to the 

9 Secretary, without fiscal year limitation, to enforce this 

10 title and other laws' relating to tobacco use by children 

11 and tor public education and other initiatives designed to 

12 discourage children from using tobacco products. 

13 SEC. _" JUDICIAl. REVIEW. 

14 (a) L"1 GENERAL.-An action of the Secretary under 

.15 this title is not subject to judicial review until the See-
... j;""" 

16 retaty has made or failed to make a compliance determina-

17 tion under section __ that has adversely affected the 

18 person seeking the review. An action for review may only 

19 be brought in the United States District Court for the Dis-

20 trict of Columbia. In an action seeking review of a c.-ampli-

21 ance determiDation, the manufacturer ~ prevail only to 

22 the extent that the rotmufacmrer demollStriltes that the 

23 percentage of children using its tobacco products is dif-

24 ferent than the percentage the Secretary used in making 

25 the compliance determination. 

FebNary 26. 1998 (10:16. m·l 
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1 (b) NO S'fAy.-Section 705 of title 5, United States 

2 Code, shall not apply with respect to any action under sub-

3 section (a). 

4 (c) lNTEREST.-If the judgment of a court in an ae­

S tion under subsection (a) results in the reduction of a pay-

6 ment paid by a manufacturer under section _, the 

7 manufacturer shall be paid an amount eQ.ual to such re­

S duction and interest on such amount. If the judgment of 

9 a court in an action under subsection (a) results in the 

10 increase of a payment paid by a manufacturer under sec­

H tion __ , the manufacturer shall pay to the Tobacco En-

12 forcement and Education Fund an amount equal to such 

13 increase and interest on such amount. 

14 SEC. __ GENEBAL PROVISIONS. 

15 (a) ENl<'ORCE~~T.-Section 301 of the Federal 
--1- . 

16 Food, Drug, and Cosmetic Act (21 U.S.C. 331) is amend-

17 ed by adding at the end the following: 

18 "(~) The failure to comply with any requirement 

19 under the NO Tobacco for Kids Act. " . 

20 (b) ~GOLATION::!.-

21 (1) GE:o.'ERAL RLTLE.-The Secretary may pro-

22 mulgate regulations for the implementation of this 

23 title. 

24 (2) ADDITIONAL AUTHOlUTY.-Tbe Secretary 

25 may by regulation establish performance objectives 

Feoruar, 26, l!H1S (10:16 a.m.) 
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1 and additional measures fOl" cigars, little cigars, cig-

2 arette tobacco, and pipe tobacco. 

3 (e) .AD!lUXI~TRA'l'lON OF SURVEYS.-

4 (1) STATIl::!TICAL AL'CURACV OF ::IURVRys.-The 

5 llDnual performance surveys conducted by the Sec-

6 retary under section _ shall be designed to 

7 achieve a 95 percent confidenae interval of no great-

8 er than plus or minus 1 percent 

9 (2) CoNFIDE:-:CE: INTERVALs.-In determining 

10 the baseline level of a manufacturer in the first an-

11 nual penormanae survey under section _, the 

12 Secretary shall use the upper bound of the 95 per-

13 cent confidence interval as the baseline level. In de-

14 termining whether a manufacturer has achieved an 

15 applicable performance objective in an annual per-

16 formance survey, the Secretary shall use the lower 

17 bound of the 95 percent confidence interval to deter-

18 mine the number of children who use its tobacco 

19 products. 

20 (3) CONl>t:CT OF THE SURVEYs.-The annual 

21 performance surveys shall be household-based sur-

22 veys and shall not be subject to State or local regn-

23 lation. 

24 (d) L'.u'~TION AoJUSTM£N'T.-The amount of the 

25 price increase required under section __ shall be ad-

FOOrllatY 26. 1998 (10a6 8 m.) 
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1 justed annually after the date of the enac.-tment of this 

2 title to reflect the changes in the Consumer Price Index 

3 from such date. 

4 aEC. _. DEFlNlTIONS. 

5 For purposes of this title: 

6 (1) CARTO!\l.-The term "carton" means a 

7 package containing at least 10 units of a tobacco 

8 product. 

9 (2) CIlILDREN.-The term "children" means 

10 individuals under the age of 18 and above the age 

11 of 13. 

12 (3) Exr::!TING M.A . .:.'\"UFAC'i'LJRER.-The term "ex-

13 isting manufacturer" means Ii manufaciurer which 

14 manufactured or imported Ii tobacco product on or 

15 before the date of the eIl8.(!tm.ent of this title. 

16 (4) MA-'''fFAL'Turu:a.-The tenn "man mac-

17 turer" means any person who manufac.'tures or im-

18 . ports a tobacco product. 

19 (5) NEW MA..>reFAG"I'VRER.-The term. "new 

20 manufacturer" m.eam a manufacturer which begins 

21 to manufacture or import a tobacco produc:t after 

22 the date of the enactment of this title. 

23 (6) NONl:OMPLa"1CE Io .... CTOR.-

24 (A) Exr::;Tl..'>:'G MArn;"FACTURER.-!n the 

25 case of an existing manufacturer--

Febfuary 26, 1998 (10:16 a.m.) 
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(i) when the percentage of chjldren 

determined to use its tobacco products is 

at .. its baseline level, the term "non-

compliance factor" means 1; 

(u) when the manufacturer has re­

duced the percentage of children deter­

mined to use its tobacco products below 

.. its baseline level, the term "noncoropli-

ance factor" means 1 minus the fraction-

(1) the numerator of which is the 

percentage reduction achieved by the 

manufacturer; and 

(II) the denominator of which is 

the percentage reduction required to 

be achieved; 
.~ j. . 

(iii) when the manufac.-tnrer has in-

creased the percentage of children deter­

atined to use its tobacco products above 

.. its baseline level, the term "noncomplic 

ance factoc" means the fraction-

(1) the numerator of which is the 

percentage of children determined to 

use its tobacco products; and 
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(n) the denominator of whieh is 

the pel1lentage of clrildren at its base­

line level; and 

(B) NEW .MANUFA.l:TL'R~R.-ln the case of 

a new manufacturer, the term noncompliance 

factor means the iraction-

(i) the numerator of which is the per­

e:entage of children determined to use its 

tobacco products; and 

(ii) the denominator of which is the 

pereentage of children in the de minimis 

12 level 

13 (7) TOBACCO l'RODL'CT.-The term "tobacco 

14 product" means a cigarette or smokeless tobacco. 

15 (8) U~T.-The term "unit" means 20 ciga-

16 rettes in the ·ease of cigarettes and a comparable 

17 amount as determined by the Secretary in the case 

18 of smokeless tobacco. 

19 (9) USE.-A child shall be considered to use a 

20 manufacturer's tobacco product if the manufactur-

21 er's tobacco product is the usual brand of tobacco 

22 product used by the child in the last 30 days. 

Feon.ary 26. ,998 (10,16 a.m.) 
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To: Bruce N, Reed/OPO/EOP, Elena Kagan/OPO/EOP, Cynthia A, Rice/OPO/EOP, Mary L Smith/OPO/EOP 

cc: 
Subject: Waxman Bill 

I'm sending around a copy of a confidential draft of a left Waxman bill in which he sets a oal of 
re uClng youth smoking by 80% in 10 years, This is the bill he wants CDCITreasury staff 
assistance for, I'm not sure when or how he's going to try and get press for it. 


	DPC - Box 052 - Folder 004

