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To: Bruce N. Reed/OPD/EQOP, Elena Kagan/OPD/EOP, Andrea Kane/OPD/EQOP (:g\,‘ H

cc: Laura Emmett/WHO/EOP

bce: ) i
Subject: Re: Follow up on NYT Story re: Minorities on Welfare |52

a PSS WY bay v (— e‘tg%?&l.
Elena -- remember that civil rights guidance HHS was trying to get us to clear? It might come up i

this context. HHS had a counter-suggestion to your language... here's the text of the last email A
Diana sent you on the subject. What do you think?

HHS had a counter-suggestion to our suggestion. Actually, I'm not sure it's so bad. HHS's
concern about our suggested language was that it appeared too much to /nvite racially neutral
criteria with a disproportionate impact. But their new effort is more positive than their old. | think
it's OK, although maybe I'm just getting tired. Is this OK with everyone?

Intro;
The Act imposes a b-year limit on receipt of TANF benefits, However, a state may allow hardship
exemptions from the time limit for up to 20%of its caseload.

DPC Suggestion:

A racially neutral criterion that excludes a disproportionately greater number of minorities than
non-minorities is permissible, so long as there is a substantial and legitimate justification for this
criterion and there is no comparably effective alternative that excludes fewer minorities.

HHS Counter-Suggestion: _
States should take care in establishing the criteria for allowing such exemptions particularly where 9/

racially neutral criteria exclude a disproportionately greater number of minorities than
non-minorities. Neutral criteria that cause a significantly disproportionate exclusion are permissible
only so long as there is a substantial and legitimate justification for these criteria and there is no
comparably effective alternative that excludes fewer minorities.

[For those who want to cast their minds back, here is HHS's original version that we didn't like,
FYI.]

HHS Original Version:

States and counties may not use a racially neutral criterion that, nevertheless, excludes a
disproportionately greater number of minorities than non-minorities to determine who will be
granted this exemption, unless there is a substantial and legitimate justification for this criterion.
Even if there is such a justification, this criterion cannot be used if there is a comparably effective
alternative to identify persons who qualify for this exemption that excludes fewer minorities,

Andrea Kane



W e —ei il v\‘ll.tl'! [ 4 2A

Diana Fortuna ( ) 06/10/98 01:30:34
Record Type: Record

To: Elena Kagan/QOPD/EQP

cc: Cynthia A. Rice/OPD/EOP, Laura Emmett/WHOQ/EQP

Subject: Civil rights draft guidance on welfare reform

Below is the passage that raised red flags for Bruce. Please take a look at it and let me know how
you'd like to proceed. It explains how existing civil rights laws would apply in the case of the new
B-year time limit. Eddie Correia of WH Counsel is OK on this; he suggested changes to an earlier
draft that are reflected in this version.

The overall document is the product of civil rights experts at HHS, DOJ, and several other agencies.
When we OK the document, it will go out as draft guidance for states, advocates, and civil rights
groups to comment on. The general impetus is a desire to clarify how civil rights laws apply to
new areas of welfare law, mostly welfare to work but also time limits. The specific impetus is that
Shalala told the Leadership Conference on Civil Rights that she would do this.

Here's the current text:
"Set forth below are examples of conduct that may violate Title VI:

"...The Act imposes a 5-year limit on receipt of TANF benefits. However, a state may allow
hardship exemptions from the time limit for up to 20%of its caseload. State and counties may not
use a racially neutral criterion that, nevertheless, excludes a disproportionately greater number of
minorities than non-minorities to determine who will be granted this exemption, unless there is a
substantial and legitimate justification for this criterion. Even if there is such a justification, this
criterion cannot be used if there is a comparably effective alternative to identify persons who
qualify for this exemption that excludes fewer minorities."

In answer to some of the questions you may have about the foregoing:

Q: In measuring whether a criterion excludes "a disproportionately greater number of minorities”, is
the base the welfare caseload subject to the time limit or the population at large? A: The welfare
caseload subject to the time limit.

Q: Is HHS prepared to give states technical assistance to define terms like "disproportionately
greater” and "substantial and legitimate justification"? A: They're prepared to talk to and try to
help states, but my understanding is that they won't offer any specific guidance or comfort such as
"you're OK as long as your exemptions for minorities are within 4+ 5% of the percentage of
minorities in the caseload.” That's the nature of the beast and that's why it will be scary to states.

What do you think?
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Cynthia --

Here is the draft civil rights guidance for you to look over. The time pressure is that the
Secretary promised a draft to civil rights groups in early May, and HHS is harassing me.

- 1 have marked this up so you can just glance at sections I’ve marked to get a good sense of this

document. As far as I can tell, just about all the legal issues have been addressed, and | am
reasonably satisfied that this represents a “state of the art” statement on civil rights laws and
welfare. So our question is really (1) how much will states freak out over this, and how do we
get ready for that; and (2) are we sure we want to roll this out in this particular form (although
[’m not sure what the alternative is).

Things to know/keep in mind:

. It consists of a 7-page overview and a 12-page technical assistance document that is
meant to be a handy-dandy guide for caseworkers.

. They plan to give this simultaneously to civil rights groups and state groups.
. It will be marked “draft” and we will be explicitly asking gfoups for thetr comments.
. While the draft portrays this as a handy reference guide for those in the field, there are

enough gray areas in civil rights laws that many sections sound vaguely alarming to me,
and don’t have enough specificity for a state worker to know which side of the line
they’re on. I have tried to mark examples of this throughout the document. When I
raised this concem to all the civil rights types at the agencies, they didn’t seem to
understand what I was talking about.

. Andrea and I are both a bit confused about the scope of this document. It says this is
guidance on “welfare programs.” It often refers to TANF and occasionally refers to food
stamps, but never mentions any other programs like Medicaid or child care. The real
focus of it is “weifare to work™ situations, and maybe it should say sp. In that case, it

probably shouldn’t refer to @W fpart 08l fav

. Putting this together has been a festival for civil nghts lawyers in several agencies, so you W
should know the draft has already been widely circulated in many agencies. No leaks, —Z
though, as far as I know. I do know they’re talking to advocates. ,)C&J -~

Let me know what you think -- specifically whether and how we put this before Bruce and/or 7
Elena.

Diana
cc: Andrea
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CIVIL RIGETS LAWS AND WELFARE REFORM - AN OVERVIEW

A variety of Federal nondiscrimination laws require that
Federally assgisted programs be administered in a manner that does
not discriminate or have the effect of discriminating on the

- basis of race, color, natiocnal origin, disability, sex, age,
religion and political belief.

The Personal Responsibility and Work Opportunity Reconciliation
Act of 1996 (hereafter referred to as PRWORA) gpecifically
incorporates Title VI of the Civil Rights Act of 1964, as
amended, Section 504 of the Rehabilitation Act of 19873, as
amended, the Age Discrimination Act of 1975, and the Americans
with Disabilities Act of 1990. These laws, and other Federal
civil rights laws, including Title IX of the Education Amendments
of 1972, as amended, Title VII of the Civil Rights Act of 1964,
as amended, and the Equal Pay Act of 1963 continue to apply to
States .and other Federall i d entities that provide funds,
employment, training, : and other benefits under the
PRWORA.

This document reviews the general prohibitions againp
discrimination and is intended to assist States and

awa and Welfare Reform." -

Rights

es participating in the development of these technical
tance documents are: the U.S, Department of Health and
n Servicesg, the U. S, Department of Labor, the U.S. Department
Justice, the U.S. Department of Education, the U.S. Department

(bhéb oNf
A. ; ' 42
Eag ‘“Ii:lﬁ HIBI

Title VI prohibits discrimination on the basis of race, color, or
national origin in any program or activity that receives Federal
funds or other Federal financial assistance. Programs that receive
Federal funds cannot distinguish among individuals on the basis of
race, color or naticnal origin, either directly or indirectly, in
the types, quantity, guality or timeliness of program services,
aids or benefits that they provide or the manner in which they

Z
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provide them. This prohibition applies to disparate treatment, as
well as to facially neutral procedures, criteria or methods of
administration that have a disparate impact on individuals becausec
of their race, color, or national origin. Policies and practices
that have such an impact must be eliminated unless they have a
substantial and legitimate justification. Even if there is such a
justification the practice cannot continue if there is-a-comparably
effective alternative to achieve the objective of the practice or
policy and that excludes fewer minorities,

Set forth below are examples of conduct that may vieclate Title VI:

- A welfare benefit provider regtricts training and/or work
assignments based on its clients' race or national origin
by assigning minority clients to jobs that pay less or
have fewer opportunities for permanent employment than
work assignments given to nonminority clients.

> A predeominantly minority community is provided Ilower
benefits, fewer services, or is subject to harsher rules
than a predominantly nonminority community.

The Act imposes a S-year limit on receipt of Temporary
Assistance to Needy Families (TANF) benefits. However, a
state may allew hardship exemptions from the time limit
for up to 20% of its caseload. States and counties may
not use a racially neutral criterion that, nevertheless,
xcludes a disproportionately greater number of
minorities than nonminoritiesg) to determine who will be
granted this exemption, unless' there is a substantial and
- legitimate justification for this criterion. Even if
:;) there is such a justification, this criterion cannot be‘R:
used if there is a comparably effective alternative tc |
identify persons whoe qualify for this exemption that
excludes fewer minorities.

B. p:\

The Age Discrimination Act prohibita discrimination on the basis of
age in programa or, activities receiving Federal financial
asgistance. A provider generally may not exclude, deny, or provide
different or lesser services to applicants or beneficiaries, on the
basis of age.
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Examples of conduct that may violate the Age Discrimination Act
include:

g oo4

Faml

> In a computer training program, trainees over 40 are
discouraged from seeking reéferrals to computer systems
jobs. These older trainees are told that the systems'
jobs require travel between different job-sites, are
tiring and are more suitable for the younger trainees.

> A training program for classroom aides does not admit
anyone under 30, The provider believes that persons
under 30 are not mature enough to work with school age
children.

> A provider has a job referral arrangement with an

who refuses to accept anyone over 30 from the
utomotive repair training class.

rovider's

Section 504 of the Rehabilitation Act of 1973, 29 U.S8.C. § 754
("Section 504") prohibits discrimination on the basis of disability
by recipients of Federal financial assistance., The Americans with
Disabilities Act of 1990, 42 U.S.C. § 12101 et pgeg. {("ADA"),
prohibits discrimination on the basis of disability by both public
and private entities implementing a public entity's program,
whether or not they vreceive Federal financial assistance.
Providers covered by Section 504 and/or the ADA may not deny
benefits or services to qualified individuals with disabilities or
provide lesser benefits than they provide to others. In general,
an individual with a disability is "qualified" if that person meets
the essential eligibility requirements for receipt of services or
participation in the program or activity with or without reasonable
modification. The purpose of these laws is to ensure that covered
programs are as accessible to persons with disabilities as they are
to nondisabled individuals.

Persons with disabilities may be eligible under some state programs
for exemptions from work requirements and/or time limits. However,
program providers may not refuse to allow a persean—with a
disabili to participate in ‘training programs or be employed
becauge the person has a disability, and they must eliminate
unnecesgsary eligibility standards or rules that deny individuals
with disabilities an equal opportunity to participate. This
applies to persons with mental or physical disabilities.
Eligibility for participation in any benefit, gervice or program
must be based on an individual assessment of each person's ability
to mee € eligiptItry tequirements rather than on stereotypes or
assumptions about the effects of a type of disability. Program
providers are required to make reasgonable modifications to

A3 o
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with disabilitiés. Programs that provide special benefits to

policies, practices and procedures that deny equal access to
individuals with disabilities, unless a fundamental alteration in
the program would result. If a reasonable modification to the
program requirements would enable a person to meet the eligibility
requirements without £fundamentally altering the program, that
modification must be offered.

Set forth below are examples of conduct that may violate Section
504 and the ADA:

> A benefit provider refers persone with disabilities to
placement opportunities inappropriately because of the
failure to properly and individually take into account a
person‘'s known disabilities.

Program prov1ders must eneure that programs and servzcas are
provided in an integrated setting, unless sepa
easures are necegsary to ensure equal opportunity for individuals

people with disabilities are permitted, but people with
disabilities cannot be compelled to participate in those programs.
Even if separate programs are provided for persons with
disabilities, the regular program may still be required to provide
reasonable modificaticns.

Program providers must alsc ensure effective communication with
individuals who have hearing, speech or visual impairments.
Providers must provide such pergsons with auxiliary aids if
necessary to ensure effective communication, but are not required
to provide aids that would cause a fundamental alteration in the
program or that would result in undue financial or administrative
burdens. Thus, it could be a violation of Section 504 and the ADA
if:

> Information about job openings is available by'telephone
but it is not available by other effective means for
individuals with hearing impairments.

> A provider fails to provide reascnable accommodation in
job training and other programs conducted by the agency.
€.9, A trainee who is blind is not provided instructicnal
materials in braille.

hoos
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’ Printed information is available to participants but such
information is not available on audiotape or in braille,
or other effective means for persons with visual
impairments.

’ Information is provided orally but a sign  language
interpreter or other form of effective communication is
not provided for hearing impaired participants.

Finally, providers may not exclude individuals with disabilities
because their buildings are inaccessible. A provider is not
required to make structural changes in existing facilities where
other methods are effective in achieving egual access. In choosing
among other methods, priority must be given to those that offer
programs in the most integrated setting. However, providers are
not reguired to take any action that would result in a fundamental
alteration in the nature of the program or in undue financial or
administrative burden. New construction and alterations to
existing facilities must be made accessible and usable by persons
with disabilities.

D. Title IX of the Education Amendmente of 1972, 20 U.8.C, 1681
et. seq. (Title IX)

Title IX prohibits discrimination on the basis of sex in

educational programs and activities that receive or. benefit from

Federal financial asgistance. Generally, a provider may not

exclude, deny or provide different or lesser services to applicants
or. beneficiaries on the basis of sex.

Set forth below are examples of conduct that may violate Title IX:

> A provider offers Jjob training opportunities in
electrical repair work, but has accepted no women into
the training program even though several women have
requested admission.

> Equal numbers of men and women are admitted into a
provider's cosmetology training program. However, few of
the men are referred to jobs in the cosmetology area,
while many of the women are.

v In a c¢ulinary training program, men are placed in a
variety of food preparation classes taught by chefs,
while women are placed in meal planning and serving
classes taught by less qualified teachers.

/(5/'
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E. Federal Enxplovyment Discrimination Laws

Title VII of the Civil Rights Act of 1964, 42 U.S.C. 20000 et pegq.
("Title VII"), the Age Discrimination in Employment Act of 1967, as
amended, 42 U,8.C. Section 621 et. eeg. (ADEA) and the Equal Pay

- Act of 1963, 29 U.8.C. Section 206 (d) (EPA), are Federal
employment discrimination laws that offer civil rights-protection
to all workers, including TANF beneficiaries who, participate in
work activities., —7 7 7T~ ﬁﬂ_4<i£~’__ﬁd___k —

} ’ . ! N L § i
St pposzh o cheurge fuis do ket A Frangidion, from wetfre

Title VII prohibits both employers and employment agencies with ™1
or more employees from discriminating on the basis of race, color Q“ﬁdwﬂm
sex (including pregnancy), religion or national origin in al
aspects of an employment relationship, including hiring, discharge,
compensation, agsignments, and other terms, c¢onditions and
privileges of employment. The ADEA prohibits employers with 20 or
more employees, and gtate and local governmentg from discriminating
against persons 40 or older because of age. The EPA requires
payment of equal wages to men and women performing substantially
the same work unless the pay discrepancy is based on a eeniority or
merit system, a system that measures quantity or quality of
production, or a facter other than sex. The EPA applies to
employers of any size, Each of these laws prohibit retaliation
against individuals because they oppose practices that they
reascnably believe are unlawful under the employment discrimination
statutes or because they participate in proceedingas under the
employment discrimination statutes.

Title I of the ADA is ancother statute that offers protection to
TANF beneficiaries engaged in work activities. Title I prohibits
private and State and local government employers with 15 or more
employees from discriminating in employment, on the basis of
disability. It also prohibits retaliation for oppeosing disability
discrimination or participating in the complaint process. Title I
applies to all employers who are covered by Title VII and prcohibits
discrimination based on disability in all aspects of the employment
relationship.

Set forth below are examples of conduct by welfare agencies that
assign TANF participants to work activities and the employers to
whom they are assigned that may violate Title VII:

’ Denying employment opportunities to a TANF participant
because he looks "foreign" or has an accent.

> Prohibiting an employee from wearing religious clothing
would be religious diascrimination unless this would pose
an undue hardship for the employer, e.g. a young Muslim
woman who wears a shawl covering her head in keeping with
Muslim teachings, or a young man who wears a turban in
keeping with Sikh religious teachings.

“Z
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The Federal agencies will continue to work with you and other
benefit providers as welfare reform is implemented. BAttached are
addresses and telephone numbers of the Federal agencies as a
helpful reference for questions related to civil rights and welfare
reform. Each agency has provided a toll free ‘number for your
donvenience and is available to provide technical assistance, and
answer gquestions. Please share this information with your
colleagues, constituents and other interested organizations.

Attachment: Federal Agency Listing

@oos
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TECHNICAL ASSISTANCE FOR CASEWORKERS 5/6/98 Mﬁﬂ?wfﬂ )
ON CIVIL RIGHTS LAWS AND WELFARE REFQRM Q

Welfare providers and employees face many new responsibilitics\and challerigés_ as a result of
welfare reform, particularly in implementing the Temporary Assistance for Needy Families

program (TANF). The purpose of this document is to give welfarg providers (recipients) and [ s

employees an overview of Federal [aws that prohibit discrimibationand to alert them to
stereotypes or othcr actions that, even if unintended, may violate Federal laws. The examples
of discriminatory conduct provided in this document are illustrative, and are not an exhaustive
list of all potential violations of laws prohibiting discrimination.

1. What Federal Nondlscrmunatlon Laws Apply ta T T ngrams 2 1 12
__)LAS'

on in fcdcrally funded programs and activi es on
the basis of race, color, nationalfrigin, sex, disability, and age apply to the TANF
program, Welfare-to-Work (WAW), feod=stamas- and other welfare programs and the
actions of welfare providers/ The Personal Responsibility and Work Opportunity
Reconciliation Act of 1996 (PRWORA) specifically incorporates Title VI of the Civil
Rights Act of 1964 (Title VI), Section 504 of the Rehabilitation Act of 1973 (Section
504}, the Age Discrimination Act of 1975, and the Americans with Disabilities Act of
1990 (ADA). These laws, and other Federali civil rights laws, including Title IX of the

~ Education Amendments of 1972, Title VII of the Civil Rights Act of 1964 (Tide VII),
the Age Discrimination in Employment Act (ADEA) and the Equal Pay Act (EPA)
continue to apply to States and other recipients thafprovide funds{ employment, >
training, : and other benefits under the PRWORA. R .

g, -foogatemas, u ~<=hl Ofrudm«.a) ‘H-/LC_Q

Federal laws that prohibit discrimi

The purpose of these laws is to ensure that programs -operated with Federal money do
not exclude or deny benefits or services to persons, or provide different, lessec benefits
to persons on any of these prohibited bases. In addition, employers are subject to the
same Federal laws that prohibit discrimination when they employ welfare participants
as when they employ other individuals.

I Who Is Covered by Federal Nondiscrimination Laws? o4
Public agencies and private businesses that administer, (WIW feai-luip and
other programs and activities that receive Federal money or other forms of Federal
assistance are subject to scveral nondiscrimination statutes, including Title VI, Title IX
(in education programs), Section 504 and the Age Discrimination Act.'

' For ease of reading, all references in this section to "nondiscrimination statutes" should
be understood to include Title VI, Section 504, the Age Discrimination Act and, when
concerning education programs, Title [X. In addition, all references to “"employment
discrimination statuies” should be understood to include Title VI, the ADEA, the ADA, and

e
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Al public agencies of any size, businesses with 15 or more employees, and
employment agencies are subject to Title Vil and the ADA whether or not they receive
Federal financial assistance.

All public agencies, businesses with 20 or more einployees, and employment agencies
are subject to the ADEA.

Most employers and public agencies are subject to the EPA.

As discussed above, the nondiscrimination statutes prohibit discrirnination on the
basis of race, color, national origin, age, and disability in programs or activities that
receive or benefit from Federal financial assistance, and prohibit discrimination on the
basis of sex in education and training programs that receive Federal financial
assistance. The employment discrimination statutes prohibit discrimination on the
basis of race, color, religion, national origin, sex, age, and disability in private and
public sector employinent.

Examples_of who these laws apply 10 are:
. State agencies that receive Federal money through a block grant to conduct

welfare programs are subject to the nondiscrimination statutes.

° County and town offices that assist in job training as part of a welfare program
are subject to the nondiscrimination statutes. -7

. Private businssses hired by States to identify who is €ligible to receive welfare
benefits are subject to the nondiscrimination statutes.

. Private businesses that help welfare participants find jobs or training are subject
to the nondiscrimination statutes.

L] County offices that distribute food stamps receive Federal money and are
subject to the nondiscrimination statutes.

. Local offices that opcrate federally funded child nutrition programs (for
example, National School Lunch Program and Women, Infants and Children)
are subject to the nondiscrimination statutes.

the EPA.
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. All businesses or public agencies that hire welfare participants are subject to the
employment discrimination statutes if they have the requisite number of
employees. (Of course, if they receive Federal assistance, they are also covered
by the nondiscrimination statutes.)

o State agencies thai refer welfare participants to businesses or public agencies
for employment are subject to the employment discrimination statutes. 'ﬁr Iy
|

REN K
. Private businesses that contract with States to provide ]Ob referral services for L17j

welfare participants are subject to the employment discrimination statutes \j\

III. What Conduct Is Prohibited In Federally Funded Progranis and Activities?

Entities that receive Federal financial assistance may-not discriminate against people on
the basis of race, color, national origin, disability, or age in how they run their
program or activity, or on the basis of sex in education programs. (Section V
specifically addresses nondiscrimination on the basis of disability.)

Programs may not exclude or deny welfare benefits to persons based on their race,
color, national origin, or age, or on the basis of sex in education programs.

Emu_mlgs:

L Welfare workers may not assume that a person is not eligible for benefits
because he is or appears to be an African-American, Hispanic, Asian, American
Indian, Alaskan Native, or a member of another racial or ethnic minority.

. County employees may not make an assumption regarding a person’s citizenship
and/or eligibility for welfare or food stamp benefits based on the person’s last
name.

. A TANF contractor's -employees may not deny benefits to persons who are not

fluent in English because they assume persons who are or appear to be from
other countries, and are not English proficient, are not eligible for such
benefits.
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Programs may not impose different standards or procedures 1o determine who may
receive benefits on the basis of race, color, national origin, or age, or on the basis of
sex in education programs.

Examples: o

° Employees mmay not require an African-American male to submit additional or
different documents than what is asked of a white male {0 establish his legal
status and eligibility for welfare benefits in the absence of evidence 10 warrant
further inquiry.

. If a local welfare office accepts a particular INS Form to establish a white
woman's eligibility for welfare benefits, the welfare office cannot require a
Hispanic male applicant who submits the same form to provide additional proof
of his legal status and eligibility for welfare benefits in the absence of evidence
to warrant further inquiry.

. An employee of a contractor hired by a State may not delay a review of
applications from older individuals (over age 40) until after she evaluates
applications from younger persons, including applications from younger
individuals that arc submitted aftcr a person over 40 years.

. Employees should not question the authenticity of documents submirtted by
applicants who are or appear to be Hispanic, in the absence of tndependent
evidence to warrant such inquiry. All docuinents should be presumed to be
authentic and legitimate, if they appear genuine on their face.

° A welfare office mnay not refuse 1o provide translated written materials to
applicants when a significant proportion or number of eligible persons are
limited English proficient.

° If States choose to iimpose drug testing on participants, they must do so without
regard 1o race, color, or national origin. For example, if a sample of the
participant population is tested, the race and ethnicity of members in this sampie
may not be disproportionate to the race and ethnicity of participants overat}.
Further, States must ensure that the consequences of positive tests are not
imposed differently based on the race or ethnicity of the participant.

Programs may not provide differen: benefirs 10 persons on the basis of their race, color,
national origin, or age, or on the basis of sex in education programs.

Examples:

@oo7
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® Employees must provide complete information to all persons that ask questions
about the type of benefits, including job training assistance, placement, and
other services, and not fail or refuse 1o provide the same, complete information
on opportunites to persons who are or appear to be Asjan.

° A county employee may not deny job training benefits to persons because they
are or appear to be Hispanjc.

® A contractor's employee may not enroll a male participant in a computer
raining program and deny a female participant an opportunity for the same
program, {where both participants do not have a high school diploma), because
the employee assumes the woman is not smart enough to learn the computer
skills. :

L A welfare agency employee inay not assume, because a welfare participant is
over 50 years, that he is too weak for certain training classes for manual labor,
or too old to be placed in computer training classes, while younger welfare
participants and with the same background, are placed in these training classes.

. A welfare office must provide written materials that describe all of the benefits
and services offered Lo applicants and participants in appropriate languages other
than English whea a significant number or proportion of the population to be
served has limited English proficiency.

What Type of Conduct Is Prohibited in Employment Settings?

Employment discrimination laws protect workers and prospective workers_from
discrimination based on race, color, national origin, religion, sex, age, or disablity.
These laws apply to both individual employers and employment agencies, including
welfare agencies and contractors that provide job placement services for welfare
participants. The laws prohibit discrimination in all aspects of the employment
process: hiring and discharge, compensation,.assignments, and all other terms,
conditions, and privileges of employment. These laws protect ail workers who are
in an employment relationship — where the employer lés the right to control the '
"means and manper” of the individual's work, whethgr or not the employer pays the

individual's salary. Ao
Examples:
. Individuals who refcr welfare participants to an employer may not make

assignments on the basis of race, color, national origin, religion, sex, age, or
disability. Thus, for example, a job placement service for welfare participants

5
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may not assign African-Americans to janitorial and sanitation positions .and
whites with similar backgrounds to entry-level office positions.

e Employers and those referring welfare participants to employers may not
retaliate against participants because they opposed practices that they reasonably
believed were unlawful under the employment discrimination statutes or because
they participated in proceedings under the employment discrimination statutes.

. Employers and those referring welfare participants to employers may not
discriminate on the basis that a person looks "foreign” or has an accent.

® Employers and those referring welfare participants to employers may not make
hiring or referral decisions on an assumption that participants over the age of 50
are too weak for manual labor.

. Employers must accommeodate an employee's or welfare participant's teligious
practices unless doing so would create an undue hardship. For example, people
must normally be permitted to wear religious attire unless doing so would create
a safety hazard. Furthermore, a welfare agency may not refuse to refer an
individual for employment because of his or her need for religious
accommodation.

. A contractor that provides job training or referral services may not use a hi/gtn
school diploma requirement for participation in training programs, or use
j} . another requiremeat that excludes disproportionate numbers of mincrities,
Wﬁ " .~ unless such a requirement is job related and consistent with business necessity. &
‘ @%‘"\ Further, such a requirement may not be used if there is available to the
\ contractor an alternative that would exclude fewer minorities and also serve the
contractor’s legitimate interest in efficient and trustworthy job performance.

° Employers may not discriminate on the basis of race, color, national origin,
sex, age, religion, or disability in the payment of wages. Also, employers must
pay equal wages to women and men who perform substantially equal work,
unless the pay discrepancy is based on a seniority system, a merit system, a
system that measures quantity or quality of production, or on a factor other than
sex.

® Employers may not place female welfare participants in office positions while
male welfare participants are placed in manual labor positions based on
assumptions of the individual's skills or strength.
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V. What Conduct on the Basis of Disability Is Prohibited?

Programs and Services

Public entities (and private contractors implementing a publi
not discriminate against any qualified individual with a djsability in providing services
or administering any program or activity, whether or ndt hte ppogram receives Federal
financial assistance. In general, an individual with a disabitity is "qualified” if that
person meets the essential eligibility requirements for receipt of services or
participation in the program or activity. Program providers may not refuse to allow a
person with a disability to participate because the person has a disability, and they must
eliminate unnecessary eligibility standards or rules that deny an individual with a
disability an equal opportunity to participate.

Examples:

entity’s program) may

L4 The director of a county day care program for the children of welfare
participants who are attending employment training programs may not refuse to
accept children who use wheelchairs into the program.

. A community college offering job-fraining for welfare participants may not
require students with disabilities to provide medical histories if such histories
are not required of ali students.

. A welfare office may not refuse to permit guide dogs and other service animals
assisting individuals with disabilitics to accompany those individuals into the
office.

. A welfare office may not exempt individuals with disabilities from work
activities based on assumptions that such individuals are not quahf:ed to
participate in training or work.

Program providers are required to make reasonable modifications in policies, practices,
and procedures that deny equal access to individuals with disabilities, unless a
fundamental alteration in the program would result.

Examples:
. A job-training course for welfare participants must extend testing time when a

person with a learning disability requests extra time o complete the test because
of his or her disability. The course provider may ask the individual who is
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seeking exira time to provide reasonable documentation of the learning disability
and the additional time that is required.

° A welfare program with a complicated application will need to simplify its
application form or provide someone to help fiil out the form when a person
with a mental disability is unable to complete the form.

Program providers must ensure that prograins and services are provided in an
integrated setting, unless separate or different measures are necessary to ensure equal
opportunity for individuals with disabilities. Programs that provide special benefits to
people with disabilities are permitted, but people with disabilities can not be compelled
to participate in those prograins.

Examples:

® A county social service center that provides a hot lunch program for senior -
citizens may not require people with HIV to be served in a separate room from
the other participants.

. A county vocational training program may offer special training opportunities
for people with vision impairments, but it may not require people with vision
impairments 1o participate in the special program or refuse to permit them w
participate in courses open fo other program participants.

Program providers must ensure effective communication with individuals who have
hearing, speech, or vision impairments. Programs must provide auxiliary aids and
services (such as Braille material, sign language interpreters, readers, or text telephones
(TTY's)) when necessary 1o ensure effective communication but they are not required
1o provide auxiliary aids that will result in a fundamental alteration of the program or
service or that will result in undue financial and administrative burdens.

Exaipples:

. A municipal job placement program that makes informarion about job openings
available by telephone must ensure that the information is available to users of
TTY's.

° A city welfare office that provides printed information about eligibility

requirements to applicants must ensure that the same information is provided on
audiotape or in Braille for people who have vision impairments.

o2
o1
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L) Job training programs for welfare participants must provide sign language

interpreters for deaf students when it is necessary to ensure effective
communication for those students.

Program providers may not exclude individvals with disabilities from programs and
activities because buildings are ivaccessible, but the providers are not required to take
any action that would result in a fundamental alteration in the nature of the program or
activity, or in undue tinancial and administrative burdens. This means that providers
need not remove physical barriers, such as stairs, in existing buildings, as long as they
make their programs accessible to individuals with disabilities in other locations or
through other methods, such as home visits.

Examples:

. A welfare office that is located on the second floor of a building that has no
elevator may make its services accessible to a applicant who uses a wheelchair

by meeting with that applicant in an accessible ground floor office. However, if r

all the other participants met together for discussions on the second floor and
they could not ineet on the ground floor, the lunited access would be

insufficient. o

. A food stamp office located in an inaccessible space may make its services
accessible to a person with 2 mobility impairment by alternative methods. For
example, a food stamp office may mail an application to an applicant and
conduct a home visit to determine eligibility, or interview the applicaat’s
designated representative at the office. Food stamps may also be mailed to that
person's residence or picked up by the representative.

° A job training program that usually offers classes in an inaccessible second-floor
classrooin may make its program accessible by relocating the class to an
accessible classroom 1n another building.

Program providers must ensure that newly constructed buildings and facilities are free
of architectural and communication barriers that restrict access or use by individuals
with disabilities. Covered entitizs are not required to retrofit existing buildings to
eliminate barriers, but when alterations are undertaken, the altered elements must be
made accessible. However, if program access cannot be provided without structural
modifications, structural mnodifications must be made.

o2z
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Employment

The ADA prohibits employment discrimination against any qualified individual with a
disability because of that individual's disability in regard to job application procedures,
the hiring and discharge of employees, employee coinpensation, advancement, job
training, or any other terimns, conditions, or privileges of employment. FFor purposes of
employment, an individual with a disability is “qualified” if that individual, with or
without reasonable accommodation, can perform the essential functions of the job in
question.

Employers and those referring welfare participants to employers may not impose
qualification standards that screen out any individual with a disability or a class of
individuals with disabilities unless such standards are shown to be job related and
consistent with business necessity. Ewven if the standard is job related and consistent
with business necessity, the employer or referring entity that imposes the standard must
consider whether there is a reasonable accomimnodation that will enable a welfare
participant with a disability to meet the standard.

Examples:

. In an interview, an employer may not ask if an applicant has a disability.

o If an applicant has a known disability, the employer may not ask abour the
disability itself. However, if the applicant has a known disability that may c
prevent the individual from performing the essential functions of the job, the ""ﬁ%d/
_e_lwgsk how, with or without reasonable accommodation, the )
applicant would perform the specific tasks requited. However, if the known
disability will not interferc with the performance of a job-related function, the
employer may request a description or demonstration oaly if the employer
makes the same inquires of all applicants.

° An employer may want 1o require that all job applicants have a driver’s license.
This requiremnent may exclude an individual with epilepsy or blind people as a
group. If driving is an essential function of the position, for example, a bus
driver’s job, no change in this policy would be required. However, if an
applicant is seeking a position for which having a driver’s license is merely
convenient — for example, a secretarial position, the employer would be
required to modify this policy unless the employer could demonstrate undne
hardship.

Employers are required to provide reasonable accommodations to employees (0 enable
them to perform the essential functions of the job unless the employer can demonstrate

10
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that providing a reasonable accommodation would cause an undue hardship to the
employer. An “undue hardship” is an action requiring significant difficuity or expense.
“Reasonable accommaodation” includes, but is not limited to, modifying existing
facilities to make them accessible, acquiring or modifying equipment, providing readers
or sign language interpreters, offering part-time or modified work schedules, or
restructuring the duties of the job.

Examples:

e An employer normally requires ail employees to have a driver’s license. A
secretary employed by the company develops epilepsy, and, as a result, is
unable to renew his license. The employer would be required to provide a
reasonable accommodation for the employee by waiving the driver’s license
requirement unless the employer could demonstrate undue hardship.

® - A job training program offered by an employer imay be required to provide sign
language interpreters for deaf employees when it is necessary to enable them t
participate in the training. '

. An accountant with a vision jmpairment is hired by a welfare provider. That
employexmay be required-to-provide reasonable accommodation for the
accountant by obtaining computer equipment to enable the accountant to read
printed material.

-~

. A welfare recipient who uses a wheelchair obfains a job on the clerical staff of
an employer whose offices are jn a building that has two-steps at the entrance.
The employe{ maysbe required 1o provide reasonable accommodation for the
employee by providing a ramp at the building entrance.

How Are The Nondiscrimination Laws Enforced?

Federa] agencies may investigate alleged noncompliance by a recipient of Federal
financial assistance upon receipt of a complaint or conduct a compliance review of a
recipient. If an agency believes a recipient is not in compliance with nondiscrimination
laws, it will initially seek to negotiate compliance by the recipient. If negotiations fail
and poncompliance remains, the agency may seek judicial enforcement or seek to
terminate Federal funding. Individuals may bring lawsuits to enforce their rights under
Tide VI, Title [X, Section 504, or the Age Discrimination Act and, in certain
circumstances, may receive compensatory damages if they prevail.

Individuals who work also may have rights under the Federal employment
discrimination laws that protect them from unlawful discrimination in hiring, work

13
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assignments, promotions, etc., and may file a complaint with the appropriate Federal
agency. Indiwiduals, after complying with administrative complaint procedures, may
also bring lawSuits to enforce their rights (including the potential for compensatory
. damages) under Title VII, the ADEA, and the ADA. Individuals may file private suits
- to enforce their rights under the EPA without first filing an administrative complaint.

Federal contractors and subcontractors are required to comply with Executive order
11246, as amended; Section 503 of the Rehabilitation Act of 1973, as amended; and
the affirmative action provisions of the Vietnam Era Veterans’ Readjustment Assistance
Act, as amended. These laws ban discrimination ard also require Federal contractors,
subcontractors, and contractors working on federally assisted construction coniracts to
take affirmative action to ensure that all individuals have an equal opportunity for
employment, without regard to race, color, religion, sex, national origin, disability, or
status as a2 Vietnam era or special disabled veteran. These laws are administered by the
Office of Federal Contract Compliance Programs (OFCCP). OFCCP also acts as an
agent for the Equal Employment Opportunity Commission in the enforcement of the
ADA. :

VIH. Who May File A Complaint of Discrimination?

Any individual who believes that be or she is a victim of discrimination on the basis of
race, color, national origin, disability, age. or sex in a program or activity that receives
Federal assistance may file a complaint with the Federal agency that provides assistance
to the program. in issue, or with the U.S, Department of Justice, which will refer the
complaint to the appropriate agency. An individual who believes that he or she is a
victim of employment discrimination in violation of Title V!I, the ADEA, or the ADA
may file a complaint with the Equal Employment Opportunity Commission.

Complaints on behalf of classes of individuals are also permitted. Complaints generally
must be filed within 180 days of the alleged discriminatory event, Individuals who ask
welfare providers how to file 2 complaint should be referred to the. appropriate Federal
agency.

Individuals who work for Federal contractors or subcontractors, including individuals
who obtain employment as a result of welfare implementation, and who believe they
have been discriminated against, may file complaints directly with any of OFCCP’s
regional or district offices throughout the country, or with the OFCCP office in
Washington, D.C. Complaints must be filed within 180 days from the date of the
alleged discrimination, or within 300 days in the case of complaints filed under Section
503 of the Rehabilitation Act.

12
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To: Robert N. Weiner/ WHQO/EQOP, Cynthia A. Rice/OPD/EOP

cec: Elena Kagan/OPD/EOP, Laura Emmett/WHQ/EOP
Subject: Guidance on welfare and civil rights

Dennis Hayashi of HHS's civil rights office says that the Leadership Conference on Civil Rights is
coming in to meet with Shalala around Feb 25th, and HHS wants to know where we stand on the
draft welfare/civil rights guidance we have in hand, so they can tell that group what's happening.
Apparently that group is generally aware that HHS and other agencies are working on this. When
we're satisfied with the draft, they want to informally share it with this group. So Dennis wants
some kind of read from us by mid to late next week, and he may try to arrange a conference call
with me and Rob.

{Actually, this is a remote possibility for our various lists of possible announcements of executive
actions, don't you think, Cynthia?}
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May 15, 1997

President William J. Clinton
The White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

Re: Welfare Reform and Civil Rights Enforcement

Dear President Clinton:

On behalf of the 180 national organizations that comprise the
Leadership Conference on Civil Rights, the nation’s oldest and most broadly-
based civil rights coalition, we write to request your assistance in making the
civil rights and economic security of low-income individuals and families a
higher national priority, as states implement the recently-enacted Personal
Responsibility and Work Opportunity Reconciliation Act (PRWORA).

The Leadership Conference believes that real welfare reform must
remain true to fundamental principles of equality, fairness, and social justice
while increasing the chances for all families in need to become economically
independent. The changes required by the PRWORA create new challenges --
and new risks -- to upholding these fundamental principles.

New Threats of Discrimination Targeted at Low-Income Families

The PRWORA creates perverse new incentives for states to deny
assistance to needy families and act in discriminatory ways, thus, erecting new
hazards for individuals who already face discrimination: persons of color,
women, people with disabilities, and older people. For exampie:

"Equality In a Free, Plural, Democratic Sociery '

1629 “K” St., NW, Suite 1010
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L With the elimination of the individual entitlement to weifare benefits and services and
the lack of clear rules, crucial decisions about who gets benefits, who gets services, and
who gets penalized, may be made in arbitrary and discriminatory ways. For example,
as a result of the new legislation states now have wide latitude to use different rules in
different geographic areas. As a result, communities with a high concentration of racial or

ethnic minorities such as cities may receive lower benefits, fewer services, or be subject to
harsher rules and penalties.

. The harsh new restrictions aimed at iegal immigrants wiil likely worsen discriminatory
practices that many ethnic minorities already face. Individuals who are eligible to
participate in a particular welfare program could be shut out simply because they have an
accent and are assumed not to be citizens. While the Department of Justice wiil be issuing
guidance on verification of status procedures to providers that distribute federal public
benefits, there will be no procedure to monitor the providers and likely no consequence to a
provider that discriminates. Others may lose benefits because they are unfamiliar with new
welfare program rules and cannot obtain materials in their native language. Still others are

already being shunned by employers, or unfairly selected out to produce identification
documents, simply because they “look foreign.”

. Early reports suggest that pressure on states to place recipients in jobs and meet strict
new work participation requirements may push women, especially women of color, into
low wage, stereotyped “women” and “minority” jobs with little training and few
prospects for future employment. States attempting to raise their work participation rates
also may “cream” job seekers, i.e., focus more attention on individuals perceived as “more
desirable” or the closest to being job-ready, and offer less desirable assignments to minorities,
people with disabilities, older workers, pregnant women, immigrants and others who too
often lose out on job opportunities, because of discriminatory stereotypes about their abilities.

. Early reports also suggest that rigid new work participation requirements may
discourage states and employers from assessing and accommodating the needs of
individuals with disabilities. A recent study by the Urban Institute found that 16-20 percent
of women receiving AFDC (under the old welfare law) reported one or more disabilities that
limited their ability to work. But some individuals with disabilities may be unable to comply
with the new law’s work requirements because their disability has never been identified,
assessed, or reasonably accommodated. Moreover, specific provisions in the new law may
have discriminatory effects on individuals with disabilities: the twelve month time limit on
participation in vocational education, for example, may unfairly impact individuals with
learning disabilities who need to enroll in specialized programs of a longer duration.
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. Increased sexual harassment is a foreseeable problem, Women are the majority of aduit
welfare recipients. Given the documented instances of sexual harassment in our society, it is
reasonable to assume that some of these women may become victims of harassment in the

workplace because they are particularly vulnerable -- i.e. they risk losing vital benefits if they
cannot keep their jobs.

» Children may be penalized unfairly by welfare reform simply because of the
circumstances of their birth; i.e. because their parents were unmarried, or young, or
immigrants. As a result, the new law will take benefits away from children who otherwise
would receive them under the old AFDC program and who now desperately need them.

Recommendations

Welfare reform should not mean a loss of civil rights protection. Moreover, devolution of
power to the states cannot and must not mean the abandonment of the federal government’s
responsibility to provide basic civil rights protections for low-income individuals and families. The
new welfare law does not modify the many civil rights laws that protect against discrimination, nor
does it alter the federal government’s continuing obligation to enforce such laws. In this changed
environment, the role of your Administration will be critical. We urge the Administration to:

1. Vigorously enforce the laws prohibiting discrimination in federally funded programs,
including those specifically listed in the legislation and Title IX of the Education
Amendments of 1972, as part of weifare implementation. As the recent U.S. Commission
on Civil Rights report, Federal Title VI Enforcement to Ensure Nondiscrimination in
Federally Assisted Programs (June 1996) concluded, there has been a history of under
enforcement of Title VI, especially in the context of block grant programs. Given the
heightened potential for discriminatory practices under the PRWORA, the federal government

must develop new strategies to detect and challenge discrimination, and better coordinate its
enforcement efforts.

2. As states submit, amend and expand their state plans, the federal government should
require specific information about the “objective criteria” states will use to determine
eligibility; how they will assure “fair and equitable treatment;” and how they will
provide welfare recipients an opportunity to be heard as required by the PRWORA.
The Department of Health and Human Services does not have the authority to disapprove
state plans, but it does have the responsibility to determine whether the plans are complete.
Requiring states, as they submit their plans in future years, to articulate the standards and
procedures they intend to follow is critical to prevent arbitrary and discriminatory decision-
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making at both the level of individual benefit determinations as well as the level of state-wide
implementation. For example, if the state plan proposed differences in treatment for
predominantly minority urban areas and predominantly white suburban areas, potential
violations of Title VI could be identified and deterred.

3. Vigorously enforce other civil rights and labor laws on behaif of welfare recipients,
including Title VII of the Civil Rights Act of 1964, the Equal Pay Act, the Age
Discrimination in Employment Act, the Occupational Safety and Health Act, the Fair
Labor Standards Act, the Americans With Disabilities Act and Section 504 of the
Rehabilitation Act, the Immigration Reform and Control Act, and the Family and
Medical Leave Act. Welfare recipients, whose families’ access to subsistence benefits hinges
on their ability to get and keep jobs, will be easy and vulnerable targets for discrimination.
They are entitled to the same protections against discrimination, unsafe working conditions,
and exploitive pay as other workers. And enforcing the law on their behalf protects all

workers, by reducing the incentive to replace current employees with cheaper and more /
exploitable labor.

4, Ensure that states comply with the requirements of the PRWORA to maintain
assistance to single recipients who cannot obtain child care for a child under six years

" old, and maintain Medicaid coverage for eligible families. The Administration should
ensure that states comply with the law’s provision protecting families with children under six

from being penalized if lack of child care prevents them from accepting a work assignment

by requiring states to conduct case reviews of a sample drawn from families that have been
sanctioned.

5. Work to repeal the provisions of the PRWORA that severely limit the eligibility of
legal immigrants and refugees for a wide variety of federal benefit programs, and to
address the inadequacies of the naturalization process. The provisions of the PRWORA
related to legal immigrants are blatantly discriminatory in that they treat foreign-born
individuals differently than those who are born in the United States, denying them benefits
until they have become naturalized citizens regardless of whether they work and pay taxes
to the United States government. These provisions have a particularly discriminatory impact
on elderly and disabled immigrants, many of whom are unable to fulfill the English language
and civics requirements for naturalization or to take a meaningful oath of allegiance and

therefore will remain permanently ineligible for Supplemental Security Income and Food |
Stamps.
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We also urge efforts to allow legal immigrants to continue to receive assistance while they
are in the naturalization process, to waive the English language and civics requirements for
an expanded class of elderly immigrants, and to allow individuals who are too disabled to
naturalize to continue to receive federal benefits.

In addition to challenging discriminatory practices at the state level, we urge the
Administration to work diligently at the federal level to remedy the harshest effects of the new law.
The Administration has begun some of this work, but there is more to do. For example, we support
proposals in the Administration’s budget to mitigate the new law’s hardships for the most vulnerable
legal immigrants, people with disabilities and children, But the far-reaching impact of the new law --
almost all noncitizens are no longer eligible for SSI and Food Stamp benefits, and new immigrants
will be barred from federal means-tested benefit programs for five years -- will require the

Administration to take more steps to restore the status of legal immigrants as full and equal members
of American society.

We strongly urge the Administration to take advantage of any flexibility permitted under the
new law to minimize its negative consequences. For example, the PRWORA targeted the SSI
Childhood Disability program for cuts, and required the Social Security Administration to develop
a new definition of childhood disability. Unfortunately, the Social Security Administration failed to
take advantage of the statute’s flexibility, and has issued unnecessarily harsh interim final regulations.
If these regulations are not changed, they are likely to disqualify at least 135,000 children with

significant impairments, and to fall especially heavily on children with mental retardation or mental
health problems,

Restricting children’s eligibility for the SSI Childhood Disability Program will also restrict
their eligibility for Medicaid. Most children who qualify for SSI are automatically eligible for
Medicaid; thus, children who fail to meet the new restrictive definitions for SSI eligibility lose this
automatic coverage. Some will qualify for Medicaid on other grounds; others, however, will not.
We commend the Administration for proposing to continue Medicaid coverage for children currently
receiving SSI, who are disqualified under the new rules defining childhood disability. However, this
proposal only helps current recipients. It will not ensure Medicaid coverage for children who would

have qualified for SSI, and thus Medicaid, under the former rules, but cannot meet the stringent new
standards.

New Barriers to Economic Security Facing Low-Income Families

Ensuring that low-income individuals are protected from discrimination is only one piece of
a larger, more fundamental struggle to help low-income families chart an escape path from poverty
to financial independence. The new law ignores many of the specific barriers -- such as the lack of
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livable wage jobs, transportation, health care, child care, domestic violence counseling, and limited
access to quality education and job training programs -- that make it difficult for low-income
individuals to move permanently from welfare to work. Many weifare recipients, for example, are
being forced to drop out of school and take “dead-end” jobs even though completing their education
may be the only way they can get jobs to support themselves and their families.

The welfare to work initiatives included in the budget may mean more funding to help
individuals get jobs, but it is unclear what these initiatives will be and how much funding will be
available. Even the original budget proposal -- $3.6 billion allocated over five years -- is not enough
to meet the needs of all of those who must find work. We urge you to pursue meaningful and
much-needed reforms, and seek additionat funds to: (1) create new jobs that pay decent wages;
(2) expand access to education and job training so that welfare recipients can be better
prepared for the workplace; and (3) provide necessary support services, such as child care,
health care, domestic violence counseling, and transportation costs, that welfare recipients
need to go to work. Without such reforms, welfare recipients will be pitted against, or simply

displace, other low-wage workers as they vie for an inadequate supply of jobs and compete for ever-
dwindling support services.

This Administration has distinguished itself by standing firm in its commitment to uphold basic
civil rights protections for all individuals. We urge you to make the promise of our civil rights laws
a reality for all individuals, particularly those most vulnerable, by making civil rights enforcement a
top priority as the new welfare law is implemented. And, we urge you to go even further, by working
to restore equal treatment for immigrants to this country, a safety net for children and adults with
disabilities, and assistance to poor families struggling to achieve financial independence.

Sincerely,
Dr. Dorothy I. Height Wade Henderson
Chairperson Executive Director
Leadership Conference on Civil Rights Leadership Conference on Civil Rights
Horace Deets Jackie DeFazio
Executive Director President
American Association of Retired Persons American Association of University

Women
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Record Type: Record

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP

cc: Andrea Kane/OPD/EQP, Laura Emmett/WHO/EOP
Subject: Guidance on civil rights and welfare reform \

HHS's civil rights person {Dennis Hayashi) just told me that HHS has prepared guidance for states
on civil rights laws and welfare reform, in consuitation with EEQOC, Labor, Education, USDA, and
DOJ. (Who knew?) Anyway, they have a 20 page draft they just sent me that | will forward to
you. There is a letter with an overview of the laws and a "technical assistance for caseworkers”
document in the form of Q&A's and examples. | don't think the timing is urgent in any way.

on the basis of race, ethnicity, disability, age, etc., just as states are making this major change in
their welfare programs. Most of the examples given are common sense but, of course, there are
some issues. Three or four examples seemed odd to me, but since | don't know civil rights laws
that well, perhaps thay are natural extensions of the law. By far the most glaring one to me is as
follows:

It doesn't seem like a terrible idea to remind states and their agents of laws against discrimination ] hv.v/

"The Act imposes a 5-year time limit on receipt of TANF benefits. However, a state may allow
hardship exemptions from the time limit for up to 20% of its caseload. States and counties may
not use a neutral criterion that has a disproportionate impact on minorities to detemine who will be
granted this exemption, unless it can be shown that this is necessary, and no less discriminatory
alternative is available.”

I assume we would like Rob Weiner (or whoever is the appropriate person in counsel's office) to
review this. Let me know if you want to take a different approach.

le paqr R
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Draft: December 5, 1997, 1:00 p.m.'
Guidance on Nondiscrimination in Federal Welfare Reform

Dear Colleague:

The Personal Responsibility and Work Opportunity Reconciliation Act
of 1996 (hereafter referred to as "The Act") transforms our nation's
welfare system into one that requires work, promotes parental
responsibility, and protects children., The Act imposes several new
obligations on states, including the implementation of programs that
inpose increased work requirements on welfare beneficiaries. It
also gives states broad discretion in the implementation of these
work requirements.

Under the Act, states and many other providers of welfare services
have legal obligations to comply with Federal civil rights laws that
prohibit discrimination based on race, color, religion, sex,
national origin, age, and disability. The requirements of the
Federal civil rights laws are explained in the enclosure, "“"Civil
Rights Laws and Welfare Reform - An Overview®, and would apply to
entities that provide funds, employment, training, food stamps, and
other benefits under the Act. This document contains a list of
Pederal agencies available to answer your questions on the
application of civil rights laws to your programs.

We have also enclosed another document, "Technical Assistance For
Caseworkers on Civil Rights Laws and Welfare Reform", designed to
provide caseworkers with real life examples of how civil rights laws
apply in situations commonly encountered in casework. We urge you
to provide both documents to your personnel to share this important
information on the requirements of the Federal civil rights laws.
This information has been developed in joint collaboration between
the United States Departments of Health and Human Services, Labor,
Justice, Education, Agriculture, and the Equal Employment
Opportunity Commissjon. We hope it will be useful to your agency in
implementing the Act and ensuring continued compliance with civil -
rights laws.

Sincerely,

Enclosures . Q:‘
| (A
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CIVIL RIGHTS LAWS AND WELFARE REFORM
AN OVERVIEW

A variety of federal nondiscrimination laws require that federally
assisted programs be administered in a manner that does not
discriminate or have the effect of discriminating on the basis of
race, color, national origin, disability, sex, age, religion and
political belief (Section 272.6 of the Food Stamp Program
Regulations).

The Personal Responsibility and Work Opportunity Reconciliation Act
of 1996 (hereafter referred to as "The Act") specifically
incorporates Title VI of the Civil Rights Act of 1964, as amended
Section 504 of the Rehabilitation Act of 1973, as amended, the Age
Discrimination Act of 1975, and the Americans with Disabilities Act
of 1990. These laws, and other Federal civil rights laws, including
Title IX of the Education Amendments of 1972, as amended, Title VIT
of the Civil Rights Act of 1964, as amended, and the Equal Pay act
of 1963 continue to apply to states and other recipients that
provide funds, employment, training, food stamps, and other benefits
under the Act.

This document reviews the general prohibitions against
discrimination and is intended to assist states and welfare
providers in applying these nondiscrimination laws to welfare
programs. Additional examples of practices which may violate these
non-discrimination laws are provided in a document for case workers,
entitled "Technical Assistance for Caseworkers on Civlil Rights Laws
and wWelfare Reform'.

Agencies participating in the development of these technical
assistance documents are: the U.S. Department of Health and Human
Services, the U.S. Department of Labor, the U.S. Department of
Justice, the U.S. Department of Education, the U.S. Department of
Agriculture and the Equal Employment Opportunity Commission.

Civil Rights Requirements

]
A. Title VI of the Civil Righte Act of 1964, 42 U.S.C. 20004 et
seq. ("Title VI") '

Title VI prohibits discrimination on the basis of race, color, or
national origin in any program or activity that receives Federal
funds or other Federal financial assistance. When operating or
participating in a Federally assisted program, a recipient cannot,
on the basis of race, coler or national origin, either directly or
indirectly, distinguish among individuals in the types, gquantity,
quality or timeliness of program services, aids or benefits that it
provides or the manner in which it provides them. This prohibition
applies to disparate treatment, as well as to facially neutral
procedures, criteria or methods of administration that have a

TARVLTR
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disparate impact on individuals because of their race, color, or
national orlgln Policies and practices which have such an impact
must be eliminated unless they are necessary to the program's
operation and there is no less discriminatory alternative.

Set forth below are examples of conduct that may violate Title VI:

o A state disproportionately grants exewptions to the S-year
TANF time limit for reasons of hardshlp to non-minority
clients while similarly situated minority clients are
routinely denied exemptions.

o A benefit provider restricts training and/or work
assignments based on its clients' race or national
origin by assigning minority clients to jobs that pay
less or have fewer opportunltles for permanent
employment than work assignments given to non-
minority clients.

e A predominantly minority community is provided lower
benefits, fewer services, or is subject to harsher rules
than a predominantly non-minority community.

B. The Age Discrimination Act of 1975, 42 U.S.C. § 6101 et seq.

The Age Discrimination Act prohibits discrimination on the basis of
age in programs or activities receiving Federal financial
assistance. A provider generally may not exclude, deny, or provide
different or lesser services to applicants or beneficiaries, on the
basis of age. If, for example, the provider excludes beneficiaries
from education and training programs based on their age, this may
violate the Age Discrimination Act.

cC. Civil Rights T.aws Applicable to Persons with Disabilities

Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794
("Section 504") prohibits discrimination on the basis of disability
by recipients of Federal financial assistance. The Americans with
Disabilities Act of 1990, 42 U.S.C. § 12101 et seq. ("ADAY),
prohibits discrimination on the basis of disability by both public
and private entities whether or not they receive Federal financial
‘assistance. Providers covered by Section 504 and/or the ADA may not
deny benefits or services to qualified individuals with disabilities
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or provide lesser benefits than they provide to others. 1In general,
an individual with a disability is "qualified" if that person meets
the essential eligibility requirements for receipt of services or
participation in the program or activity with or without reasonable
accommodation. The purpose of these laws is to ensure that public
programs are as accessible to persons with disabilities as they are
to nondisabled individuals.

Program providers may not refuse to allow a person with a disability
to participate because the person has a disability and they must
eliminate unnecessary eligibility standards or rules that deny
individuals with disabilities an equal opportunity to participate.
This applies to persons with mental and physical disabilities.
Eligibility for participation in any benefit, service or progranm
must be based on an individual assessment of each person's ability
to meet the eligibility requirements rather than on stereotypes or
assumptions about the effects of a type of disability. Program
providers are required to make reasonable modifications to policies,
practices and procedures that deny equal access to individuals with
disabilities, unless a fundamental alteration in the program would
result. If a reasonable modification to the program requirements
would enable a person to meet the eligibility requirements without
fundamentally altering the program, that modification must be
offered.

Set forth below are examples of conduct that may violate Section 504
and the ADA:

o] A benefit provider refers persons with
disabilities to placement opportunities
inappropriately because of the failure to
properly and individually take into account a
person's disabilities.

o A provider fails to provide reasonable
accommodation in job training and other programs
conducted by the agency.

Program prov1ders must ensure that programs and services are
provided in an integrated setting, unless separate or different
measures are necessary to ensure equal opportunlty for individuals
with disabilities. Programs that provide special benefits to people
with disabilities are permitted, but people with disabilities cannot
be compelled to participate in those programs. .

Program providers must also ensure effective communication with
individuals who have hearing, speech or visual impairments.
Providers must provide such persons with auxiljiary aids if necessary
to ensure effective communication, but are not required to provide
aids that would cause a fundamental alteration in the program or
that would result in undue financial or administrative burdens.
Thus, it could be a violation of Section 504 and the ADA if:
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=] Information about job openings is available by telephone
but it is not avallable by other effective means for
individuals with hearing impairments.

o Printed information is available to participants but such
information is not available on audiotape or in
braille, or other effective means for persons with
visual impairments.

o Information is provided orally but a sign language

interpreter or other form of effective communication is
not provided for hearing impaired participants.

Finally, providers may not exclude individuals with disabilities
because their buildings are inaccessible, but the providers are not
required to take any action that would result in a fundamental
alteration in the nature of the program or activity or in undue
financial or administrative burdens. Providers need not remove
physical barriers as long as they make their programs accessible to
individuals who are unable to use an inaccessible existing facility.

D. Title IX of the Education Amendments of 1972, 20 U.S.C. 1681
et. seq. (Title IX)

Title IX prohibits discrimination on the basis of sex in educational
programe and activities that receive or benefit from Federal
financial assistance. ( ADD INSERT FROM Educatiocn)

E. Federal Employment Discrimination Laws

Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e et seq.
("Title VIIY), the Age Discrimination in Employment Act of 1967, as
amended, 42 U.S.C. Section 621 et. seqg. (ADEA) and the Equal Pay Act
of 1963, 29 U.S.C. Section 206 (d) (EPA) are federal employment
diserimination laws that offer civil rights protection to all
workers including TANF beneficiaries who participate in work
activities. :

Title VITI prohibits both employers and employment agencies with 15
or more employees from discriminating on the basis of race, color,
sex (including pregnancy), religion or national origin in all
aspects of an employment relationship, including hiring, discharge,
compensation, assignments, and other terms, conditiocns and
privileges of employment. The ADEA prohibits employers with 20 or
more employees, and state and local governments from discriminating
against persons 40 or older because of age. The EPA regquires
payment of equal wages to men and women performing substantially the
same work unless the pay discrepancy is based on a seniority or
merit system, a system that measures quantity or guality of
"production, or a factor other than sex. :The EPA applies to
employers of any size. Each of these laws prohibit
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retaliation against individuals because they oppose practices that
they reasonably believe are unlawful under the employment
discerimination statutes or because they participate in proceedings
under the employment. discrimination statutes.

Title I of the ADA is another statute that offers protection to TANF
beneficiaries engaged in work activities. Title I prohibits private
and State and local government employers with 15 or more employees
from discriminating in employment, on the basis of disability. It
also prohibits retaliation for opposing disability discrimination or
participating in the complaint process. Title I applies to all
employers who are covered by Title VII and prohibits discrimination
based on disability in all aspects of the employment relationship.

Set forth below are examples of conduct by welfare agencies that
assign TANF participants to) work activities and the employers to
whom they are assigned that; may vioclate Title VII:

o Denying employmenL oppoertunities to a TANF participant
because he looks fforeign“ or has an accent.

o Prohibiting an employee from wearing religious garb would
be religious discrimination unless it would pose an undue
hardship. (

| i

The Federal agencies will antlnue to work with you and other
benefit providers as welfare reform is implemented. Attached are
addresses and telephone nunbers of the Federal agencies as a helpful
reference for questions reﬂated to c¢civil rights and welfare reform.
Each agency has provided a 'toll free number for your convenience and
is available to provide technlcal assistance, and answer cquestions.
Please share this information with your colleagues, constituents and
other interested organizations.
L
|
Attachments: Federal Agency|Listing

ADA Informatic? from the Department of Justice

L
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FEDERAL AGENCY LISTINGS

1f you have any questions c%ncerning the applicability of civil
rights requirements to specific programs, and are uncertain which
agency to call, you may call the Office for Civil Rights at the
U.S. Department of Health and Human Services at 1-800-368-1019 or
TDD 1-800-537-7697 and your' call will be directed to the appropriate
agency. 1

|
If you have questions aboutlthe application of civil rights laws to
TANF or other welfare programs administered by HHS, contact:

i
U.S. Department of Health and Human Services
Office for Civil Rights

200 Independence Avenue, S.W., Room S09F
Washington, D.c. 20201

(202) 619-0403 (voice)!

(800) 537-7697 (TDD) |

If you have question about the application of civil rights laws to
wages, general conditions of employment Federal contracts that are a
part of the welfare program, or the Department of Labor welfare to
work programs, You may contact:

Directorate of Civil R&ghts

U.S5. Department of Labor

200 Constitution Ave.,!N.W., Room N-4123
Washington, D.C. 20210:
(202) 219-7026 (voice)j
(202) 219-6118 (TDD) |
(800) 326-2577 (TDD) §

If you have gquestions éboutlthe application of civil rights laws to
Federal contracts, you may contact:

Office of Federal Contract Compliance Programs
U.S. Department of-Labor

200 Constitution Ave.,|!N.W. Room C-3325
Washington, D.C. 20210:
(202) 219-9486 (voice);
(202) 208-0452 (TDD)

If you have questions about|the application of civil rights laws to
a food stamp or child nutrition program including the school lunch
program, you may centact:

U.S. Department of Agriculture
Food and Consumer Services (FCS)
Office for Civil Rights
3101 Park Center Drivef Room 203-B
Alexandria, Va. 22302 |
{703) 305-2198%
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If you have guestions about

education or training provifi

contact:

U.S5. Department of Edu
Office for Civil Right
330 C Street, N.W.

Washington, D.C. 20202

If you have cquestions about
employment, or you wish to
office, you may contact:

Equal Employment Oppor|
Office of Legal Counse
1801 L Street, N.W.
Washington, D.C. 20507
(800) 669-4000

(800) 669~6820 (TDD)
Home Page: http://www

General questions about the
programs may also be addres

UCK/ &Y

the application of civil rights laws to
ed as part of a welfare program, you may

cation

=]

~1100

the application of civil rights laws to

pbtain the loc¢ation of a regional EEOC

funity Commission (EEOC)

L

L ecoc.gov

application of Title VI to welfare
sed to the U. S. Department of Justice,

which will respond to or reter the matter to the appropriate agency.

Coordination and Revie
civil Rights Division
U.S. Department of Jus
P.O. BoX 66560

Washington, D.C. 20035

(888) TITLE-06 (Spanis

Section
rice
r6560

b language and TDD service is

available) or (202) 30§-2222.

General gquestions about the
welfare cuestions may also |
Justice, which will respond
appropriate agency.

Disability Rights Sect
Civil Rights Division

application of Section 504 or the ADA to
e addressed to the U.S. Department of
to or refer the matter to the

LOII

U.S. Department of Justice

Post Office Box 66738
Washington, D.C. 20035

(800) 514-0301 {voice)

-6738

or (800) 514-0383 (TDD)

Spanish language servig¢e is also available

2jsoy
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TECHNICAL ASSISTANCE FOR CASEWORKERS  12/4/97
ON CIVIL RIGHTS LA 'S AND WELFARE REFORM

Welfare providers and employees fice many new responsibilities and challenges as a result of
welfare reform, particularly in imp ing the Temporary Assistance for Needy Families
program (TANF). The purpose of this document is to give welfare providers and employecs
an overview of Federal laws that prohibit discrimination and to alert them to stereotypes or
other actions that, even if unintendeh, may violate Federal laws. The examples of
discriminatory conduct provided in"“.hjs document are illustrative, and are not an exclasive list
of all potential violations of laws p; : hibitmg discrimination.

I. What Federal Nondiscrimination Laws Apply to TANF Programs?

Federal laws that probibit discrimination in Federally funded programs and activities on
the basis of race, color, natienal origin, sex, disability, and age apply to TANF
programs, welfare programs|and the actions of welfare providers. The Personal
Responsibility and Work Opportunity Reconciliation Act of 1996 (hereafter referred to
as "The Act") specifically inforporates Title VI of the Civil Rights Act of 1964 (Title
VI), Section 504 of the Rehabilitation Act of 1973 (Section 504), the Age
Discrimination Act of 1975, {and the Americans with Disabilities Act of 1990 (ADA).
These laws, and other Federal civil rights laws, including Title IX of the Education
Amendments of 1972, Title VII of the Civil Rights Act of 1964 (Title VII), the Age
Discrimination in Employment Act (ADEA) and the Equal Pay Act (EPA) continue to
apply to states and other recipients that provide funds, employment, training, food
stamps, and other benefits under the Act.

The purpose of these laws is'to ensure that programs operated with Federal money do
not exclude or deny benefits br services to persons, or provide different, lesser benefits
to persons on any of these prohibited bases. In addition, employers are subject to the
same Federal laws that prohi|bit discrimination when they employ welfare recipients as
when they employ other individuals.

II. Who Is Covered by Federa] Nondiscrimination Laws?

Public agencies and private businesses that administer welfare, food stamp, and other
programs and activities that feceive Federal money or other forms of Federal astistance
are subject to several funding statutes, including Title VI, Title IX (in education
programs), Section 504 and the Age Discrimination Act.!

| For ease of reading, all referentes in this section to *funding starutes” should be
understood to include Title VI, 504, the Age Discrimination Act and, when concerning
education programs, Title IX. In addition, all references to "employment discrimination
statutes” should be understood to indlude Title VII, the ADEA, the ADA, and the EPA.
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All public agencies of any silu:, businesses with 15 or more employees, and

employment agencies are subject to Title VII and the ADA whether or not they receive
Federal financial assistance. |

All public agencies, busi des with 20 or more employees, and employmént agencies
are subject to the ADEA.

Most employers and public dgencies are subject to the EPA.

As discussed above, the funiding statutes prohibit discrimination on the basis of race,
color, national origin, age, ahd disability in programs or activities that receive or
benefit from Federal ia] assistance, and prohibit discrimination on the basis of sex
in education and training programs that receive Federal financial assistance. The
employment dism'hninaﬁonttaunes prohibit discrimination on the basis of race,
color, religion, national origin, sex, age, and disability in private and public sector

welfare programs are'subject to the funding statutes.

® County and town ofﬁt'!es that assist in job training as part of a welfare program
are subject to the funding stamtes.

® Private businesses hi
benefits are subject to

by States to identify who is eligible to receive welfare

the funding statutes.

° Private businesses 1:haI help people who reccive welfare to find jobs or training
are gubject to the funding statutes,

';
. County offices that di4:ribute food stamps receive Federal money and are subject
to the funding statutes

t
el
e Local offices that operate federally funded child mutrition programs (for
example, National School Lunch Program and Women, Infants and Children)
are subject to the fun statutes.

agencies that hite welfare recipients are subject to the
ation statutes if-they have the requisite smmmber of
, if they receive Federal assistance, they are also covered
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® State agencies that refer welfare recipients to businesses or public agencies for
employment are subjbct to the employment discrimination statutes.

° Private businesses that contract with States to provide job referral services for
welfare recipients ard subject to the employment discrimination statutes.

ITI. What Conduet Is Prohibited lln Federally Funded Programs and Activities?

Entitjes that receive Fede;al! cial assistance may not discriminate against people on
the basis of race, color, natignal origin, disability, or age in how they run their
program or achivity, or on the basis of sex in education programs.

Programs may not exclude o} deny welfare benefits to persons based on their race,
color, national origin, or age, or on the basis of sex in education programs.

Examples: |

° Welfare workers may
because he is or

not assume that a person is not eligible for benefits
to be an African-American, Hispanic, Asian, or a

- County employees may not assume that a womnan is not a United States citizen
and is not eligible forjwelfare or food stamp benefits becanse her last name is

foreign. |

1
1

'sllemployees may not deny benefits to persons who are not
; e they assume persons who are or appear to be from
not English proficient, are not eligible fot such benefits.

fluent in English
other countries, and

]
Programs may not impose dl.q'erem standards or pracedures to determine who may
receive bengfits on the basis df race, color, national origin, or age, or on the basis of
sex in education programs, |

Examples:

® Employees may not require an African-American male to submit additional or
different documents ngn;hat is asked of a white male to establish his lejzal
status and eligibility for welfare benefits in the absence of evidence to warrant
further inquiry.

L If a local welfare ofﬁ accepts a particular INS Form to establish a white
woman's ehg1b111ty fof welfare benefits, the welfare office cannot require a

3
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Hispanic male appli
of his legal status
to warrant funther i

t who submits the same form to provide additional proof
a eligibility for welfare benefits in the absence of evidence

An employee of a calﬁlm'actor hired by a State must review all applications in a
timely ooanner, and 1;zlay not delay a review of applications from older
individuals (over age|40) until after she evaluates applications from younger
persons, inchidiag applications from younger individuals that are submitted after

a person over 40 yeats,

|
Employees should ) question the authenticity of documents submitted by

applicants who are 01I appear to be Hispanic, in the absence of independent
evidence to warrant snch inguiry. All documents should be presumed to be

authentic and legitimlhte, if they appear genuine on their face.

A welfare office may{ not refuse to provide assistance to applicants who are or
appear to be of Asian) descent, such as failing to provide forms necessary to

receive benefits in lagguages other than English, when a significant proportion
or number of eligible|persons are limited English proficient.

A food stamp office mhay not refuse to provide adequate bilingual intetpreter
services or other effe¢tive means of communicating with its clients if it serves
& substantial number of persons with limited or no English speaking abilities.

The Act imposes a S-year time limit on receipt of TANF benefits. However, a

State may allow hardship exemptions from the time limit for up to 20% of it
caseload. States and ies may not use a neutral crirerion that has a
disproportionate i t on. minorities to determine who will be granted this
exemption, unless it be shown that thig i3 necessary, and no less
discriminatory al ive is available.

If States choose to se drug testing on recipients, they must do 8o without

regard to race, color.ior pational origin. For example, if a sample of the

recipient population i3 tested, the race and ethoicity of members in this sample
i iomate to the race and cthnicity of recipients overall.

that the consequences of positive tests are not.

on the race or ethnicity of the recipient.
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national origin, or age, or o'

Examgples:

L Employees must proy
gbout the type of
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rent bengfits to persons on the basis of their race, color,
the basis of sex in education programs.

1de complete information to all persons that ask questions

efits, including job training assistance, placement, and

Employment dJsm-umnanon

other services, and ot fail or refuse to provide the same, complete information
on opportuaities to pérsons who are or appear to be Asian.

A county employee may not deny job training benefits to persons because they
are or appear to be

A contractor's employee may not enroll 2 male recipient in a computer training
program and deny a ; recipient an opportunity for the same prograrm,
(where both recipients do not have a high school diploma), because the
employee assumes th worman is not smart enongh to learn the computer skills.

A welfare employee y not assume, because a welfare recipient is over 50
years, that he is too weak for certain training classes for mannal labor, or too
old to be placed in cc%nputer training classes, while welfare recipients who are
30 years of age and with the same background, are placed in these training
classes, ’

A contractor that provides job training or referral services may not require a
high school diploma tb participate in all training programs, or other ne
criteria or methods that have a disproportiopate impact on minorities (that is,
excludes dlspropomoﬁatc numbers of minorities), unless such requirements or
criteria are necessary fo program operations (job performance) and no less
discriminatory practice is available.

A welfare office must provide written materials that describe all of the benefits
and services offered 10 applicants and recipients in languages other than English
when a significant n |t:tbt:r or proportion of the population to be served has
limited English proﬁclency.

What Type of Condunct Is Thihited in Employment Settings? 2

ws protect workers and prospective workers from

discrimination based on race' color, national origin, religion, sex, age, or disability.
These laws apply to both'individual employers and employment agencies, including
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welfare agencies and contractors that provide job placement services for welfare
recipients. The laws prohibii discrimination in all aspects of the employment process:
hiring and discharge, compepsation, assignments, and all other terms, conditions, and
privileges of employment. 'li'hesc laws also protect all workers who are in ap

eroployment relationship — | here the exaployer has the right to control the "mesns and
manner” of the individual's work, whether or not the employer pays the individuzal's’

salary. I
Examples: ‘
|
|

Individuals who re | welfare participapts to an employer may not make
assignments on the basis of race, color, national origin, religion, sex, age, or
disability. Thus, for '*:xample, a job placement service for welfare recipients
may not assign Africgn-Americans to janitorial and sanitation positions and
whites with similar [ unds to entry-level office positions.

Employers and thosc| cferring welfare participants to employers may not

retaliate against participants becaunse they opposed practices that they reasonably

belioved were unla | under the employment discrimination statutes or because
they participated in ings under the employment discrimination statutes.

Employers and those referring welfare participants to employers may not
discriminate on the basis that a person looks "foreign” or has an accent.

Employers and those referring welfare participants to employers may not make
hiring or referral | ions on ap assumption that participants over the age of 50
are too weak for labor.

Employers must accommodate an employee's or welfare participant's religions
practices unless doing so would create an undue hardship. For example, people
must pormally be perjnitted to wear religious garb unless doing so would create
a safety hazard. Furthermore, a welfare agency may not refuse to refer an

individual for employment because of his or her need for religious

accommgodation. |
Employers and those |L'Ervmg welfare participants to employers may not impose

job selection criteria ﬁm disproportionately exclude members of protected
groups, unless they are job related for the position in question and consistent
with business necessity, and there are no less discriminatory alternatives. For
example, some physil (fitaess and/ar strength) or paper and pencil tests may
disproportionately exdlude women or minorities. If so, such tests cannot be
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used unless it adequ :.- predicts performance in the particular job and there are
no less discriminatory alternatives.

o Employers tay net discrimainate on the basis of race, color, national origin, sex,

age, religion, or clis.aE ility in the payment of wages. Also, employers must pay
equal wages to women and men who perform substantially equal work, unless
the pay discrepancy i§ based on a seniority system, a merit system, a system that

measures quantity‘or|quality of production, or on a factor other than sex.

= female welfare participants in office positions and
s in labor positions based on assumptions of the
strenpih.

male welfare part:i'i:iI i
individual's skills or |

V. What Conduct on the Basis of

Covered entities may not dispriminate against any qualified individual with 2 disability
in any program or activity ipt receives Federal financial assistance. In general, an
individual with a disability iy "qualified” if that person meets the essential eligibility

requirements for receipt of ervices or participation in the program or activity.

Disability Is Prohibited?

Program providers and emp%yers may not refuse to allow a person with a disability to

participate or be employ | e the person has a disability, and they must eliminate
unnecessary eligibility ds or rules that deny an individual with a disability an

equal opportunity to partici te or be employed.
Examples: 5

PRy

. The director of a county day carc program for the children of welfare recipients
who are attending ‘enf#)loymcm training programs may not refuse to accept
children who use wheelchairs into the program.

{
® A community college|offering job-training for welfare recipients may not
require smdents with disabilities to provide extensive medical histories that are
not required from o students.
° Awelf‘areofﬁcem!aynotreﬁ:sempermitguidedogsandotherserviccanjma.ls
assisting md:vutuala with disabilities to accompany those individuals into the
office. i
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. A welfare office niay not exempt individuals with disabilities from work
activities based on as tions that snch individuals are not qualified to
participate in or work.

. Employers and thdse referring welfare recipients to employers may not impose
qualification standardp that screen out any individual with a disability or a class
of individuals with disabilities unless such standards are shown to be job related
and consistent Wlﬂl'.l usiness necessity. Por example, a requirement that all job

iver’s license may unintentonally screen out an individual
with epilepsy or bIm 1 people as a group. Even if the standard is job related and
s necessity, the employer or referring entity that irnposes
the standard mmust congider whether there is a reasonable accommodation that
will enable a welfire | articipant with a disability to meet the standard. __s

Program providers and appll yers are required to make reasonable modifications in
policies, practices, and procedures that deny equal access to individuals with
disabilities, unless a fundamental alteration in the program would result.

Examples: T
|
|

e A job-training cou}se for welfare recipients must extend testing time when 2

person with a 1 disability needs extra time to complete the test because of
his or ber dlsabmty

l
* A welfare program a complicated application will need to simplify its
application form or [ provide someore to help fill out the form when a perso
with a mental disability is unable to complete the form.
h
* Employers must provide reasonable accommodation to qualified individuals with
disabilities onless &0 80 would result in undue hardship. Reasonable
accommodations may include modifying leave or other workplace policies.

§
"

Program provxdcrs must
integrated setting, unless §
opportunity for mdmduals

people with disabilities are
to participate in those progra ms.
Examples:

that programs and services are provided in an

te or different measnres are necessary to ensure equal
disabilities. Programs that provide special benefits to
itted, but people with disabilities can not be compelled

~arrm e -

* A county social servir:e center that provides a hot lunch program for senior

citizens may not réquire people with HIV to be served in a separate room from
the ather partici :

———, A ———.
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L A county muannl 1Trammg program may offer special training opporturities
for people with vmmn impairments, but it may not require people with vision
impainments to pamc lpate in the special program or refuse to permit them to
participate in com;e.m open to other program. participants.

Programs and employers ensure effective communication with individuals and
employees who have h speech, or vision impairments. Programs must provide
auxiliary aids and semccs (such as Braille material, sign langusge imterpreters, readers,
or text telephones (TTY" s)) hen necessary to epsure effective communication but they
are not required to prowdc iliary aids that will result in a fundamental alteration of
the program or service or' that will result in undue financial and administrative burdens.

Examples:

. A municipal job placn rmment program that makes information about job openings
available by teleplion® must ensure that the information is available to users of
TTY's.

® A city welfare office that provides printed information about eligibility
requirements to appli must ensure that the same information is provided on
andiotape or in Braille for people who have vision impairments.

L Job training programs for welfare recipients must provide sign language
interpreters for dwf ents when it is necessary to epsure effective
commumication for thipse studexnts.

Program providers may not ; lude mdividuals with disabilities from programs and
activities because buildings are inaccessible, but the providers are not required to take
any action that would restlt {n a fandamental alteration in the nature of the program or
activity, or in undue financigl and administrative burdens. Providers need not remove
physical barriers, such irs, in all existing buildings, as long as they make their
programs accessible to individuals who are unable to use an inaccessible existing

facility, f
Examoples: '

e Awelfareoﬁiceﬂeatislocatedonthcsecondﬁoorofabuildingthathasno
elevator may make its services accessible to a applicant who uses a wheelchair
by meeting with ﬂilax pplicant in an accessible ground floor office.

] A food stamp oﬁil!:e

‘ accessible to a per
example, a food s

in an inaccessible space may make its services
with a mobility impairment by alternative methods. For
office may mail an application to an applicant anc
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conduct a home visititc determine eligibility, or interview the applicant's
designated representative at the office. Food stamps may also be mailed to that
person's residence orjpicked up by the representative.

classroom may ts program accessible by relocating the class to an
another building.

Programs must easure thzlrt : wly constructed buildings and facilities are free of
architectural and comm I. cation barrier that restrict access or use by iIld.i.Vidua.lS with
djsabilities. Recipients age got required to retrofit existing buildings to eliminate:
barriers, but when alteration§ are undertaken, the altered elements must be made:
accessible.

How Are The Nondis tion Laws Enforced?

Federal agencies may inves pAae alleged noncompliance by a recipient of Federal
asgistance upan receipt ofja gomplaint or condnct a compliance review of a recipient. If
an agency believes a recipient is not in compliance with nondiscrimination laws, it will
initially seek to negotiate cornpliance by the recipient. If negotiations fail and
noncompliance remains, the pgency may seek judicial enforcement or seek to terminate
Federal fonding. Individaaly may bring lawsuits to enforce their rights under Title V1,
Title IX, Section 504, or thejAge!Discrimination Act and, in certain circumstances,
may receive compensatory es if they prevail.

Individuals who work aJsL y have rights under the Federal employment
discrimination laws that grofpct them from unlawful discrimination in hiring, work
assignments, promotions,jetc., and may file a complaint with the appropriate Federal
apency. Individuals, after lying with administrative complaint procedures, may
also bring lawsuits to enforcg their rights (including the potential for compensatory
damages) under Title VII} the ADEA, and the ADA. Individoals may file private suits
to enforce their rights underithe EPA without first filing an administrative complaint.

1
Federal contractors aod sibgbatractors are required to comply with Executive order
11246, as amended,; ion 503 of the Rehabilitation Act of 1973, as amended; and the
affirmative action provisiong of the Vietnam Era Veterans’ Readjustiment Assistance
Act, as amended. These ia ban discrimination and also require Federal contractors,
subcontractors, and contractprs working on federally assisted construction contracts to
take affirmative action to that all individuals have an equal opportunity for
employment, without regardjto race, color, religion, seX, national origin, disability, or
status as a Vietnam era or sgeciall disabled veteran. These laws are administered by the

10
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Office of Federal Comract Compliance Programs (OFCCP). OFCCP also acts ag an

agent for the Equal Employnent Opportitnity Commmission in the enforcement of the
ADA.

Any individual who believes
race, color, national origin,
Federal assistance may file

that he or she is a victim of discrimination on the basis of
isability, age, or sex in a4 program or activity that receives
4 complaint with the Federal agency that provides assistance

clagency. An individual who believes that he or she is a
victim of employment discrimination in violation of Title VII, the ADEA, or the ADA
may file a complaint with thg Equal Employment Opportunity Commission.

Complaints on behalf of clagses of individuals are also permitted. Complaints generally
must be filed within 180 day of the alleged discriminatory event. Individuals who ask
welfare providers how to fil¢ a complaint should be referred to the appropriate Federal
agency. _

oughout the country, or with the OFCCP office in
s must be filed within 180 days from the date of the
hin 300 days in the case of complaints filed under Section

regional or district offices

Washington, D.C. Complai
alleged discrimination, or w
503 of the Rehabilitation Act}

11
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