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Cynthia A. Rice , 01/23/98 05:31:03 PM

Record Type: Record

To: Elena Kagan/OPD/EOP, Bruce N. Reed/OPD/EOP

cc: Diana Fortuna/OPD/EQP, Laura Emmett/WHO/EOP
Subject: Min wage and workfare sheet

Elena -- Diana did the work sheet you asked for, comparing how many states will have trouble
paying for workfare under the current and increased minimum wage.
---------------------- Forwarded by Cynthia A. Rice/OPD/EQP on 01/23/98 05:31 PM

Record Type: Record

To: Cynthia A. Rice/OPD/EOP

cc:
Subject: Min wage and workfare sheet

| couldn't do each year individually because there is a food stamp cost of living adjustment {which
actually our previous analysis from HHS ignored). But | think this works pretty well. 1 got some
numbers from Jeff Farkas to do it.

Cd

f/’f

mwtanf.wp



States With Problems in 2001 (assumes 20 hours of work per week) -
Factors in rough foed stamp cost of living increase in 2001

Families of 3
Families of 2 {average family size) Families of 4

Current 8 states No states (Miss.’s No states
Minimum problem disappears
Wage -- $5.15 by 2001 because of

increase in food

stamp allotment
Year 2001 24 states 4 states No states
minimum
wage: $6.20

Recall that the number of hours of work required per weck increases from 20 hours in 1997 and
1998 to 25 hours in 1999, and 30 hours in 2000 and thereafter. However, the increase from 20 to
30 hours can be in the form of training directly related to employment, so it is possible to argue
that 20 hours is the more useful reference point. But below is the 30 hour chart.

States With Problems in 2001 (assumes 30 hours of work per week) --
Factors in rough food stamp cost of living increase in 2001

Families of 3
Families of 2 (average family size) Families of 4

Current Minimum 38 states 14 states 2 states
Wage -- $5.15
Year 2001 48 states 36 states 12 states

minimum wage:
$6.20
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REV. RUL._71-425 printed in FULL formac.
Rev. Rul. 71-425
Secllion 61. - Gross'Incoma Defined )
26 CFR 1.61-1: Gress income.
(Also Sec::-iona 3306, 3401; 31.3306(b)-2, 31.3401(a)-1.)
1971-2 C.B. 76; 1971.IRB LEXIS 11; REV. RUL. 71-425
Julsy, 1971
{*z)

Paymencts made by a State welfare agency to participants in work training
programs under Title V of the Economic Opportunity Act of 1964 are not
includible in gross income and are not wages for employwment Lax purposes;
Revenue Ruling 67-144 modified.

Advice has been requested whether payments of amounts derived from funds
supplied by a 3State welfare agency. made to participants in programs under Title
Vv ¢f the Ecoenomic Opportunity Act of 1964, Public Law BB-452, 42 U.S.C. 2701,
and similar programs are includible in the gross incumes of the recipients for
Federal income tax purposes and are "wages" subject to the withholding of income
tax and the taxes under the Federal Insurancs Contributions Act.

The State welfare ageney requires individuals on a welfare roll who are able
to work to participate in work experience projects that it sponsors or
administers under Title V of the Economic Opportunity Act cf 1564. The agency
makes the work assignments and makes the only payments the participants receives
in connection with the work. A participant receives payments at a rate agqual ro
the prevailing hourly rate for similar werk in the community or the minimum rata
established by the State [*2] law for such work, whichever is higher. The
participant works enly the number of hours that produce a payment egqual to the
relief allowance he and his [amily would receive in any one month period. Tf a
participant incurs Cransportation expenses to and from work or other expenses,
such as the cost of safety equipment required for the work, the additiomal cost
is wmet by an increase in the number of hours worked by him.

The question is whether the payments received while the participant is
engaged in the work relatid program are compensation for services {77} performed
or are in the nature of welfare payments.

Section €1(a) (L) of the Interxnal Revenue Code of 1954 provides that, except
ag otherwige provided, gross income means all income from whatever scurce
derived, including compensation for services. However, disbursements from a
general welfare fund in the interest of the general welfare, which are not made
for services rendered, are not includible in gross income. See Rev. Rul. €3-13¢6,
C.B. 19583-2, 19, which holds that benefit payments made under either the Area
Redevelepment Act or the Manpower Davelopment and Training Act of 1962 are not
includible in the gross income of the [*3] recipients.
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1971-2 C.B. 76; 1971 IRB LEXIS 11, *3; 1LEXSEE
REV. RUL. 71-425

The Senate Committee report on the Economic Opportunity hAct of 1564 (Repore
Ne. 1218, B8ch Congress, 2nd Session] states on page 35 char Title V will
stimulate the expansion of work experience and other needsd training,

including basiec educarion, for needy individuals who are currently receiving
somg type of pubklic assistance. This report peints out that studies of
unemployed persons aided under the public¢ assistanec programs indicate that in
general these persons lack gufficient education and work skills to compele in
the labor market. Many are either so lacking in knowledge and skills or in
gelf-confidence because of prclonged unemplceyment they are not ready for
training programs such as those offered by the Manpower and Development Training
Acet.

Some examples of constru¢tive work experisnce in Titcle V projects are: simple
maintenance in public roads, reocreation areas and facilicies; routine and
general office clerical work; untrained aidss and assistants in institurions,
including such occupations ag helpers, bus beys, and kitchen workers; trained
practical nurses and nurses' aldes. labeoratery assistants and orderlies.

An assignment to work in an unskilled job may ([*4] - be a form of training
to an individual who haa never before held a job. Such a program may be designed
to teach the participant work habits such as ragular attendance, promptness,
appearance, job discipline, etc. Thus, in most Title V programs the elements of
work and training combine and overlap to such a degrec that it is extremely
difficult to characterize any program as being primarily work or primarily
Lraining. In most cases it would not be realistically feasible to dissect a
program to determine the relative proportione of work and training contained
therein.

However. in many cases the paymente received under a work-training program
are received in lisu of (and in amounts no greater than) payments that Lhe
participant was receiving based upon pérsonal and family subsistence
requirements from a public welfave agency prier to his participation in the
work-training program. In such cases, the primary measure of the amount received
iz the persconal or family need of the recipient rather than the value of any
services periormed and thus seems more 1n the nature of a welfare paymenl in
connaction with participation in a training program than a payment for gervices
rendered,

Accordingly, [*5] amounts received by a participant in a work-training
program, such ag a program under Title V of the Economic Opportunity Act, are
neither includable iz gross income under section 6l{a) (1) of the Code nor
considered "wages'"for purpoges of the withhoelding of income tax at sources on
wages or cthe taxes under the Federal Insurance Contributions Act, provided that:’

(1) participa:ion'in such work-training program was arranged and financed by
a publiec agency from which the participant was recciving public welfare benefits
based upeon personal or family subsistence requirements, and

(2) the payments received under the work-training program {(exclusive of aay
extra allowance that may be provided for transportaticn or other costs related
ro participation) are not greater than the amount of such public welfare
benefits that he would have been receiving. In the event that the amount
received under the work-training pregram (exclusive of allcwances, as described
above)l is greater than the amcunt that would have been received by the
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participant had there been no work-training program, the entire amcunt received
will be considered as taxable grass income and "wages", except to the extent
that [*s] it can be demonstrated that the amount received exceeds the fair
market value of the services performed under the program.

Revenue Ruling §7-144, C.B. 1967-1, 12, iz hereby modified ko thec extent it

hclds that the payments received wunder the facts therein ar=2 includable in
income.
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Summary of Draft Notice (to be published in the IRB)

Introduction

Topic of notice is tax consequences of payments to individuals under TANF; notice
describes certain workfare payments that will not be considered income for tax purposes

States mtent of IRS to issue regs on this subject (why?); notice effective in meantime

Only addresses tax laws; no inference intended for other laws, including FLSA

Background

Describes PRWORA and lists TANF’s 12 work activities (none are called “workfare™)

How Workfare Payments are Treated “in General”

Payments by government to an individual under a “social benefit program for the
promotion of the general welfare, and that are not made basically for services rendered” are
not taxable, “even if the recipient is required to perform certain activities to remain eligible
for such payments.”

“If, however, taking into account all the facts and circumstances, such payments ... are
basically compensation for services rendered,” then they are taxable.

Notes new section of law that “earned income for EITC purposes does not include amounts
received for ‘service performed in work activities as defined in paragraph (4) or (7)” (of
TANF law -- work experience and community service), “but only to the extent such
amount is subsidized” under TANF.

“Application of Facts and Circumstances Analysis to Certain Workfare Payments”

Workfare is not taxable when the following three requirements are satisfied:

. The individual receives payments only from the welfare agency or its contractor.
. The individual’s payments are funded entirely by TANF or food stamps.

. The interaction of the “minimum wage or welfare laws and the size of the

individual’s grant limits the number of hours that the individual may engage in the
qualifying activity.”

Request for Comments

Invites comments by 4/98, particularly on:
. the notice’s tests regarding tax treatment of workfare payments; and

. “whether the regs should address government payments (other than workfare ]V\a.l,( log
payments) made to individuals in the interest of the general welfare.” \ " g



Draft Date: 12/18/97 Control Number: RR-109108-97
Parr III - Administrative, Procedural, and Miscellaneous

Treatment of Certain Workfare Payments

Notice 98-

This notice addreases the federal income and employment tax
consequences of payments received by individuals with respect to
certain work activities performed in state programs under part A
of title IV of the Social Security Act, as amended by the
Personal Responsibility and Work 0pportuniny Reconciliation Act
of 1996 (PRWORA), Pub. L. No. 104-193, 110 Stat. 2105 (August 22,
1996) (workfare payments). The notice describes certainzworkfare
payments that will not be considered income, earned income, or
wages for federal income and employment tax purposes. The
Treasury Department and the Internal Revenue Service (Service)
intend to issue regulations that will address the federal income
and employment tax consequences of the payments described in this

notice. Pending the issuance of regqulations, the provisioﬁs of

this notice shall apply.
SCOPE

This notice addresses only issues under the federal income
and employment tax laws. No inferepce is intended as to any
other issue under any other provision of law, including the Fair

Labor Standards Act and other federal and state employment laws.
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BACKGROUND

Congress reformed the welfare system through the enactment
of PRWORA, which replaced Aid to Families with Dependent Children
(AFDC) with Temporary Assistance for Needy Families (TANF). AFDC
required recipients to perfdrm some work activities in order to
continue to receive public assistance. TANF provides states with
more flexibility than they had under AFDC to determine basic
eligibility rules and benefit amounts. TANF also mandates
specific work requirements and imposes penalties for non-
compliance with those requirements.

Undexr TANF, the term "work activities" (qualifyiﬂé work
activitiesg) is defined as:

. (1) Unsubsidized employment;

(2) Subsidized private sector employment;

(3) Subsidized public sector employment;

(4) Work experience (including work associated with the
refurbishing of publicly assisted housing) if sufficient private
sector employment is not available;

(5) On-the-job training;

(6) Job search and job readiness assistance;

(7) Community service programs;

{8) Vocational educational training (not to exceed 12 months
with respect to any individual);

(9) Job skills training directly related to employment;
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(10) Education directly related to employment, in the case-
of a recipiént who has not received a high school diploma oxr a
certificate of high school equivalency;

(11} Ssatisfactory attendance at secondary school or in a
course of study leading to a certificate of general equivalence,
in the case of a recipient who has not completed secondary school
or received such a certificate; and

{(12) The provision of child care services to an individual
who is participating in a community service program.

Section 407(d) of the Social Security Act, 42 U.S.C. § 607(d).
TREATMENT OF WORKFARE PAYMENTS -- IN GENERAI{

Generally, the federal income and employment tax
consequences qf workfare payments are determined under the
following analysis.

Disbursements by a governmental unit that are made te an
individual under a legislatively provided social benefit program
for the.promotion of the general welfare, and that are not made

_—

basically for services rendered, are excludable from the
YRR A IE

.individual's gross income and are not treated as wages for

employment tax purposes, even if the recipient is required to
perform certain activities to remain éligible for such paymen?s.
Similarly, payments made other than as employee compensation or
as earnings from self-employment are not earned income for earned
income tax credit (EIC)} purposes. If, however, taking into
account all the facts and circumstances, such payments by a

governmental unit are basically compensation for services
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rendered, then the payments are includible in the individual's

- 4 -

gross income, generally are treated as earned income for EIC
purposes-(but see § 32(c) (2) (B} {v) of the Internal Revenue Code,
discussed below), and are treated as wages for employment tax
purposes.

Section 32(c¢) (2) (B) (v) (as added by § 1085{c) of the
Taxpayer Relief Act of 1997, Pub. L. No. 105-34, 111 Stat. 788
{August 5, 1997), and effective for taxable years beginning after
December 21, 1997) provides that earned income for EIC purposes
does not include amounts received for "service performed in work
activities as defined in paragraph (4) or (7) of section 407(d)
of the Social Security Act to which the taxpayer is assigned
under any State program under part A of title IV of such Act, but
only to the extent such amount is subsidized under such State

program."

APPLICATION OF FACTS AND CIRCUMSTANCES ANALYSIS TO CERTAIN
WORKFARE PAYMENTS

In cases where the following three requirements are
satisfied, workfare payments will not be includible in an
individual's gross income, will not treated as earned income for
EIC purposes, and will not be treated as wages for employment tax
purposes:

(1) The only payments received by the individual with
respect to the qualifying work activity are received directly
from the state or local welfare agency (for this purpose, an

entity with which a state or local welfare agency contracts to
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administer the state workfare program on behalf of the state will
be treated as the state or local welfare agency);

(2) The only payments received by the individual with
respect to the qualifying work activity are funded entirely under
TANF (including any qualified state expenditures (as defined in §
409(a) (7) {B) (i) of the Social Security Act) used to maintain
historic state expenditures (as defined in § 409(a) (7) (B) (iii) of
thé Social Security Act)) and the Food Stamp Act of 1977; and

(3) The interaction of the federal or state minimum wage or
welfare laws and the size of the individual's grant limits the
number of hours that the individual may engage in the qualifying
activity.

REQUEST FOR COMMENTS

The Treasury Department and the Service invite comments on
this notice and on the future regulations. Comments are
particularly requestéd on: (1) the tests set forth in this
notice regarding the federal income and empioyment tax treatment
of workfare payments and (2) whether the regulations should “_'

address government payments (other than workfare payments) made ;22;?
to individuals in the interest of the general welfare. Written

comments should be submitted by April 1, 1998. Send submissions

to: Internal Revenue Service, P.O. Box 7604, Ben Franklin

Station, Attn: CC:DOM:CORP:R, Room 5228, Washington, DC 20044.
Submissions may be hand delivered between the hours of 8 a.m. and

S p.m. to: CC:DOM:CORP:R {Notice 98-__ ), Courier's Desk,

Internal Revenue Service, 1111 Constituticon Avenue, NW,
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Washington, D.C. Alternatively, taxpayers may submit comments

electronically via the IRS internet site at
http://www.ixs.ustreas.gov/prod/tax regs/comments.html.
FURTHER INFORMATION

For further information, contact Mr. Edwin B. Cleverdon at

(202) 622-4920 regarding the income tax issues in this notice and

Ms. Jean Casey at (202) 622-6060 regarding the EIC and employment

rtrax issues in this notice (not toll-free calls}.



[ I PR - - R

Department Of The Treasury
Office of Tax Legislative Counsel
1500 Pennsylvania Avenue, N.W,
Washington, D.C. 20220
February 13, 1998
To: Diana Fortuna
Fax: : 456-7431
Number of pages {including this coversheet): 8
From: Paul Crispino
Tel: 202/622-0224

Fax: 202/622-9260

Comments: Attached is the latest draft of the workfare notice. If you have any
questions, please call me. Thanks.

NOTE: THIS MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR
ENTITY TO WHOM IT IS ADDRESSED AND MAY CONTAIN INFORMATION TRAT IS
PRIVILEGED, CONFIDENTIAL, AND/OR RESTRICTED AS TO OR EXEMPT FROM
DISCLOSURE UNDER APPLICABLE LAWS, If the recipient of this message is pot the addressee
(i.e. the intended recipient), you arehereby notified that you should not read this document and that
any disseminarion, diswuribution, or copying of this communication, except insofar as Is necessary to
deliver this document to the intended recipient, Is sirictdy prohibited. If you have received this
commupication in error, please notify the sender immediately by telephone, and you will be provided
further instructions about the return or destruction of this document. Thank you.

UNCLASSIFIED
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Draft Date: 02/13/98 Control Number: RR-10%108-97
Part III - Administrative, Procedural, and Miscellaneous

Treatment of Certain Payments Received as Temporary Assistance
for Needy Families (TANF)

Notice 98-

PURPOSE

-This notice addresses the federal income and employment tax
consequences of payments received by individuals with respect to
certain work activities performed in state progréms under part A
of title IV of the Social Security Act, as amended by the
Personal Respongibility and Work Opportunity Reconciliation Act
of 1396 (PRWORA), Pub. L. No. 104-193, 110 Stat. 2105 (August 22,
1996) (TANF payments). The notice sets forth certain conditions
under which TANF payments will not be treated as income, earned
income, or wages for federal income and emﬁloyment tax purposes.
The Treasury Department and the Internal Revenue Service intend
to issue regulations that will address the federal incowme and
employment tax consequences of TANF payments. The regulations to
be issued will be effective as of the date of this notice.
Pending issuance of these regulations, the provisions of this
notice apply. '

SCOPE
This notice addresses only the treatment of TANF payments

under certain income and employment tax provisions of the
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Internal Revenue Code. No implication is intended as to the
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treatment or effect of such payments or as to whether an
employment relationship exists under any other provision of law,
including the Fair Labor Standards Act and other federal and
state employment laws.
BACKGROUND

Congress reformed the welfare system through the enactment
of PRWORA, which replaced Aid to Families with Dependent Children
(AFDC) with Temporary Assistance for Needy Families. AFDC
required recipients to perform some work acfivities in order to
continue to receive public assistance. TANF provides states with
more flexibility than they had under AFDC to determine basic
eligibility rules and benefit amounts. TANF also requires that
specified percentages of recipients engaged in work activities
and imposes penalties on the states for pon-compliance with that
requirement .

For purposes of TANF, the term "work activities" is defined
under §407(d) of the Social Security Act as:

(1) unsubsidized employment;

(2) sgggidized private sector employment;

‘.{gfﬁﬁnbéiﬁfied public sector employment;

_ (4) work experience (including work associated with the
refurbishing of publicly assisted housing) if sufficie:t private
'sector employment is not -available;

(5} on-the-job training;

{(6) job search and job readiness assistance;
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(7) community service programs;

(B) vocational educational training (not to exceed 12 months
with respect to any individual);

(9) job skills training directly related to employment;

(10) education directly related to employment, in the case
of a recipient who has not received a high school diploma or a
certificate of high school equivalency;

(11) satisfactory attendance at gecondary school or in a
course of study leading to a certificate of general egquivalence,
in the case of a recipient who has not completed secondary school
or received such a certificate; and

(12) the provision of child care services to an individual
who is participating in a community service program.

42 U.8.C. § 607(d).
TREATMENT OF TANF PAYMENTS
A [n General.

Generally, the federal_income and employment tax
consequences of TANF payments are determined under the following
analysis.

Disbursements by a governmeﬁtal unit that are made to an
individual under a legislatively provided social benefit program
for the promotion of the'general welfare, and that are not made
basically for se:vices rendered, are excludéble from the
individual's gross income and are not treated as wages for
employment tax purposes, even if the recipient is required to

perform certain activities to remain eligible for such payments.
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Similarly, payments made other than as employee compensation or
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as earnings from self-employment are not earned income for Earned
Income Tax Credit (EIC) purposes. If, however, taking into
account all the facts and circumstances, such payments by a
governmental unit are basically compensation for services
rendered, then the payments are includible in the individual's
gross income and are treated as wages for employment tax
purposes. Similarly, payments made as employee compensation or
as earnings from self-employment generally are treated as earned
income for EIC purposes (but see § 32(c) (2) (B) (v) of the Internal
Revenue Code, discussed below).

Section 32(¢) (2) (B) (v) (as added by § 1085(c) of the
Taxpayer Relief Act of 13997, Pub. L. No. 105-34, 111 Stat. 788
(August 5, 1997), and effective for taxable years beginning after
December 31, 1997) provides that earned income for EIC purposes
does not include amounts received for "service performed in work
activities as defined in paragraph (4) or (7) of section 407 (4d)
of the Social Security Act to which the taxpayer is assigned
under any State program under part A of title IV of such Act, but

only to the gxtent such amount is subsidized under such State
.o _F'-::' . .

B o

prograﬁfl"

BE. A ication : t.a LY cum ig ta

TANF payments. . ¥

Due to the flexibility TANF affords states to determine
basic eligibility rules and benefit amounts, TANF payments may be
made both for the promotion of the general welfare and as

compensation for services. In these cases, it is extremely
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difficult to characterize the basic purpose of the payments. It
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is also not practically feasible to determine the relative
proportion each purpose represents of the payment.

In many cases, however, TANF payments are received in lieu
of (and generally in amounts no greater than) payments the
individual formerly received or would have received under AFDC
based upon the individual's personal and family subsistence |
requirements. In these cases, the primary measure of the amount
received is the personal or family need of the individual
recipient rather than the value of any services performed, and
thus, the payments are more in the nature of a payment for the
promoticon of the general welfare than a payment for services
rendered. These cases typically share, and can be identified by,
common characteristics.

Accordingly., in cases where the following three conditions
are satisfied, TANF payments will not be includible in an
individual’'s gross income, treated as earned income for EIC
purpocses, oY tfeated as wages for employment tax purposes (the
federal income and employment tax treatment of TANF payment that
do not satisfy each of the following three conditions is
determined under the géneral analysis described in paragraph (A)
above) :

(1) The only payments received by the individual with
respect to the work activity are received directly from the state
or local welfare agency (for this purpose, an entity with which a

state or local welfare agency contracts tc administer the state
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TANF program on behalf of the state will be treated as the state
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or local welfare agencyl;

(2) The only payments received by the individual with
respect to the work activity are funded entirely under TANF
{including any payments with respect to qualified state
expenditures (as defined in § 409(a) (7) (B) (i) of the Social
Security Act)) and the Food Stamp Act:- of 1977; and

{3) The number of hours the individual may engage in the
work activity is limited by federal or state welfare laws or the
size of the individual's payment divided by the federal or state
minimum wage.

REQUEST FOR COMMENTS

The Treasury Department and the Service invite comments on
this notice and on the future regulations. In particular,
comments are requested on the three conditions set forth in the
"Treatment of Workfare Payments" section of this notice. Written
comments should be submitted by April i. 1998. An original and

eight copies of written comments should be sent to:

Internal Revenue Sexrvice QMSV& ~ Chose 40 st hours
Actn: g".;;"-- CC:DOM: CQORP:R (()fv M{M“W,@v‘/
am “Room 5228 (IT&A:Br2) 6 g funin wry 7 ol L“""G)
P.O. Box 7604 ‘ Pflﬂkmma - C ose AV Sort b’ﬂaﬁf«
, /Séﬁi$1u46 G
Ben Franklin -Station (Mﬁ are Ao qum;us>
Washington, DC 20044. ‘ L} gran’r{hr?n Wege =7 Uﬂ“‘%""/w
a/*h»gm(Gergzz
or hand delivered between the hours of 8 a.m. and 5 p.m. toO:

Courier's Desk
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Internal Reveriue Service

Attn: CC:DOM:CORP:R (Notice 98-__)
Room 5228 (IT&A:Br2)

1111 Constitution Avenue, NW

Washington, D.C.

Alternatively, taxpayers may submit comments electronically via
the Internet by selecting the "“Tax Regs" option on the IRS Home
Page, or by submitting comments directly to:
http://www.irs.ustreas.gov/prod/tax regs/comments.html (the IRS
internet site). All comments will be available for public
inspection and copying in their entirety.

FURTI—iER INFORMATION

For further information, contact Mr. Edwin B. Cleverdon at
(202) 622-4920 regarding the income tax issues in this notice and
Ms. Jean Casey at (202) 622-6060 regarding the EIC and employment

tax issues in this notice (not toll-free calls).

I P s I P e e
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Record Type: Record

To: Bruce N. Reed/OPD/EQP, Elena Kagan/QOPD/EQP, Cynthia A. Rice/OPD/EOP

ce: Laura Emmett/WHQ/EQOP
Subject: Update from Tramantano on FICA/workfare

Karen finally reported back to me on her and John's thinking on the FICA notice. It's a bit
ominous. She said John wanted to hold off because it would seem too precipitous to go ahead
now after the bad conference call on Monday. She said he was not prejudging what we will do.
When | asked her how long they were picturing, she said she doesn't know, but John said we
should sit with it.

She also said Shea thinks that his side had the better arguments in the call with Treasury, and she
wants to check in with him to see what next steps he is expecting, but she doesn’t want to raise
his expectations in such a call.
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Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EQP

ce: Laura Emmett/WHQ/EQP
Subject: FICA/workfare conference call this morning

Treasury and the AFL had a conference call this morning that was not very satisfactory to either
party. The AFL felt that Treasury didn't have very good answers to their questions/concerns.
Treasury felt that there is no way to satisfy the AFL. Everyone wants to know what happens next.
Treasury says they will be ready to issue the notice Wednesday if we want; | told them that was
prabably good but | would get back to them with a definite answer.
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Record Type: Record

To: Elena Kagan/OPD/EOP, Laura Emmett/WHO/EQP

cc: Cynthia A. Rice/QPD/EQP
Subject: Latest on FICA/workfare

We are working to get this out before the NGA. Rob Weiner's recommendation is that we concur
with DOL's recommendation to give the AFL a heads up on this, so | am working with Karen
Tramantano to do that tomorrow.

Regarding whether this IRS ruling will do any damage to our FLSA position: According to DOL, it is
a question of degrees of risk. [ssuing this ruling will marginally increase the risk that a court
wouldn't upho!d employee rights for workfare recipients. Rob is working with DOL and Treasury on
language to minimize the added risk, but DOL argues there is no way to do this ruling that doesn't
add some risk. Rob doesn't disagree. So if no added risk is our standard, we would not issue this.
{The risk is not zero even without this ruling.} Interestingly, DOL says the risk is less for FLSA than
for the NLRA and other laws, | think because of the different laws’ definition of employee.

I'll know more tomorrow.



. Wp-~fFL R

o
:

| i / Emil E. Parker
T 02/12/98 02:26:02 PM

Record Type: Record

To: Jake Siewert/OPD/EOP
ce: Elena Kagan/QPD/EOP, Jonathan Orszag/OPD/EOP, Russell W. Horwitz/OPD/EQP
bee:

Subject: Re: Minimum Wage and Workfare )

We should probably drop the last sentence, which refers to the number of States that might have
to make adjustments. That number is an internal estimate based on assumptions that are not
unassailable. We do not want to get into an argument with NGA about the number of States that
might have to raise benefits; we won't win.

Jake Siewert

T 17

m;f Jake Siewert
Y 02/12/98 01:31:30 PM

Record Type: Record

To: Elena Kagan/OPD/EOP, Jonathan Orszag/OPD/EOP, Russell W. Horwit2/OPD/EOP, Emil E.
Parker/OPD/EOP

cc:
Subject: Minimum Wage and Workfare

Chris Georges is asking the following question. Please review the suggested response and let me
know if you have any suggestions. Thanks.

Q: Won’t raising the minimum wage hurt welfare-to-work efforts in the states?

A: No. An increase in the minimum wage will support the goals of welfare
reform by ensuring that wages keep up with the cost of living and people
leaving welfare for work can support their families and break the cycle of
dependency.

This increase will not make it substantially more difficult for states to meet
the welfare law’s work participation rates {30 percent in FY 1998, rising to
40 percent in 2000 and 50 percent by 2002). While states that put welfare
recipients in workfare programs will of course have to pay them the new
minimum wage. Such workfare programs are only a small part of most
states’ welfare-to-work efforts. These efforts focus primarily on getting



welfare recipients private sector jobs, and can also include work-related
activities like job search, vocational education, and high school {for
teenagers).

For states that do chose to create workfare programs, we have helped them
pay the minimum wage by allowing them to count not only cash assistance,
but also food stamps, toward the wage. The dramatic drop in welfare
caseloads further ensures that states will have adequate funding to pay
workfare participants the minimum wage, because under the welfare law,
states receive fixed block grants regardless of welfare caseloads. For
example, for a family of three on workfare, only five states might have to make slight
adjustments to meet the higher minimum wage when it takes effect.
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Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Cynthia A. Rice/OPD/EQP
Subject: CEA redid our minimum wage/ workfare analysis

FYI, you should know that CEA asked me for the backup to the analysis | did last week on the
number of states that would have trouble funding workfare programs under various minimum wage
increase scenarios, and then they redid the analysis. | don't know what they plan to do with it.
Their version comes up worse than mine did.

| had simply updated the HHS analysis we have been using for months, but CEA went behind it and
made more pessimistic food stamp_assumptions. Also, they calculated the size of the problem for
both 20 and 30 hours of work a week. You'll recall that we used 20 hours because, even though
the work requirement grows from 20 to 30 hours over time, states can use "job training-directly
related to employment” for the hours over 20, and we made the somewhat aggressive asswmption
that they would do so to the maximum extent.

Here's the difference between my analysis and theirs (they only did families of 3):

States with Problems -- 20 hrs a weekMy Analysis CEA Analysis
Current Minimum Wage No states 1 state
50 cent increase ($5.65) . 1 state 2 states
$1 increase ($6.15) [:2 statea 7 states
$2 increase {$7.15) 9 states 13 states

For 30 hours of work a week, the numbers are pretty bad (| didn't do this calculation):

States with Problems -- 30 hours a week
Current Minimum Wage 24 states
50 cent increase ($5.65) 37 states

51 increase ($6.15) {42 statesi
$2 increase ($7.15) 50 states
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Effect of Minimum Wage Increase on Cost of Workfare Programs

Talking Points

There is one additional concern that we should be mindful of, as we consider
what level of increase to propose in the minimum wage. As you know,
Republicans made a concerted effort last year to roll back labor protections
for those on workfare. Many Governors supported this effort, arguing they
could not afford to pay the minimum wage for workfare jobs.

on this issue.

A larger minimum wage increase will add to the pressure that Governors feel :{

So far, we have beaten back the Republicans’ efforts, and persuaded
Democratic Governors not to ally themselves with Republican Governors on
this issue. However, some Democratic Governors remain very concerned
about this issue. Their support of Republican proposals would give that
effort new momentum.

Background

In May, the Labor Department ruled that most workfare programs are subject
to the Fair Labor Standards Act and other labor protections, including
payment of the minimum wage.

Governors have complained loudly that the DOL ruling severly hampers their
ability to establish work programs for welfare recipients. The law requires
states to put 50% of their welfare recipients to work by the year 2002, or
face penalties. Welfare benefits are not high enough in some states to
support payment of the minimum wage for 20 or 30 hours a week.

DOL’s ruling led the Republican leadership in Congress to seek to roll back
current law labor protections for workfare jobs. We were able to hold the
line and stop these efforts, but we can expect the issue to re-emerge this
year.

Any minimum wage increase will increase the number of states whose
welfare benefits are not large enough to fund a minimum wage workfare job.
As the size of the minimum wage increase goes up, so do the number of
states with problems. '

States Whose Welfare Benefits Can’t Support a Minimum Wage Workfare Job

Minimum Wage

Families of 2

Families of 3

Current Minimum Wage

8 states

No states

Increase of 50 cents
($5.65)

15 states

1 state
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Increase of $1 ($6.15)

21 states

2 states

Increase of $2 ($7.15)

36 states

9 states




Wp -FL v

é] Cynthia A. Rice 12/04/97 06:27:23 PM
-

Record Type: Record

To: Bruce N. Reed/OPD/ECP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP

ce:
Subject: Bruce -- Emily needs some clarification re: the Thompson meeting

Mary Kay, Governor Thompson's helpful staffer, spent the day telling De
you expressed an openness to considering counting additional_activities as work as part of
a FICA Tix.

—

I thought you made very clear to Thompson that we endorse only the last Shaw offer, the straight
FICATix, and he said that was what he would circulate to his governors. At one point, you did say
you might possibly have some openness to the work activities guestion. but you said so in a very
general way {that we at the DPC know means you are willing to count more kinds_of activities as
work above 20 hours a week, but apparently Mary Kay took to mean something bigger).

Emily's question is -- besides telling Mary Kay that we are only discussing a straight FICA
exemption, can she/should she try to explain to her and to the Dem governors what you mean by
possibly some openness? '
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Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: Shaw FICA proposal

The Shaw FICA proposal that we endorsed was the one Shaw offered {or tried to offer) on October
9th at the tax technicals markup. It does not include any change 1o what can cgunt as work for
the purposes of the work participation rates, as | said this morning -- despite what Governor
Thompson's staffer thought. It is a straight FICA/FUTA exemption. It was also endorsed by
Governors Carper and Chiles in an October 9th letter to Congressman Rangel, who opposed it.

Emily and | will make sure Thompson's folks have the right copy.

Message Sent To:

Bruce N, Reed/OFD/EOP
Elena Kagan/OPD/EOP
Emily Bromberg/WHQ/EOP
Diana Fortuna/OPD/EQOP
Andrea Kane/OPD/EOP
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Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP

cc: Cynthia A. Rice/OPD/EQP
Subject: FICA/workfare

We now have a draft ruling from Treasury saying that workfare isn’ i efines
workfare as payments coming from the welfare office or its contractor, funded entirely by TANF

antl/or 100 : S.

The bad news is that (1) it's not out of Treasury/IRS yet, and (2} | am nervous that DOL may be
workin inst it (they have a copy). A guy at Treasury who doesn't understand this issue
politically just told me they are considering a number of things that could water it down -- making it
a proposed ruling instead of final, or narrowing It in various ways, including focusing more on_
traifing. They have a big meeting with the IRS general counsel tomorrow. We ar ding a lot
on Karl Scholz, who is trying to do the right thing here, to shepherd it through. | am trying to reach
Kartto see what's happening.




Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Cynthia A. Rice/OPD/EOP
Subject: FICA

| tatked to counsel's office, and here's the story: we are free to talk to Treasury's Office of Tax
Policy about this matter, but not to the IRS.

I am trying to clarify whether the document the IRS plans_to issue {3 noticel is technically a
rulemaking. If it is NOT rulemaking, there are no restrictions on us {other than not talking to the
S).

IR TF it 1S rulemaking, we are still free to talk to Tax Policy, but if | am trying fo influence this
substantively, | need your or Bruce's permission to do 80 and | need to invoive QiRA.

In any case, it means we are free to weigh in on this. So now we have to figure out what to do
substantively. We should talk on Wednesday.



Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura Emmett/WHC/EOP

ce: Cynthia A. Rice/OPD/EOP, Andrea Kane/OPD/EOP
Subject: Treasury decision on FICA/FUTA?

Cynthia heard a rumor from Levin's staff that Treasury is getting close to a decision on workfare
and FICA/FUTA, so | checked with Karl Scholz. He said it is prabably true. IRS is now reviewing
an interpretation would treat FICA/FUTA in the same way as the EITC -- i.e., workfare would be

exempt from these taxes.

If the IRS clears it {not a given), it would be ready sometime after December 15, but perhaps before
the New Year. It will go through a normal OMB clearance process here.

It will include a limited definition of work experience/community service that is similar to what
Wendell was pushing a while back, and that we were comfortable with. The goal of the definition
is to prevent states from shoe-horning all kinds of work into those 2 categories in order to avoid
FICA taxes. He couldn't recall alt of this, and we have to double-check that it's OK, but it includes
things like stipulating that the check has to come from the welfare office. Karl said that DOL may
not think this is strong enough and may raise concerns about the whole thing (!}.

In the meantime, we have to decide how to respond to Levin's rumor. | think we can say that they
may be getting close but it's not over till it's over. But it may be hard to control how this becomes
public, given all the agencies that will know, and the Treasury-Wendell-Levin link.

But it could be good news!
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DRAFT 9/9 8:00 p.m.
House Ways and Means Welfare Proposal
(based on 9/8 verbal reports)

Talking Points

¢  The proposal would undermine welfare reform by weaking the welfare law’s
work requirements.

o Welfare recipients could be required to work just a few hours a week, instead
of the 20 hours now required and 30 hour required by the year 2000.

. The proposal would create a loophole making publicly-run workfare programs
more attractive than private jobs. Welfare recipients in workfare wouldn’t
have to do real work for 20 or 30 hours a week -- many of those hours could
be filled with non-work activities such as job search, job readiness, and
vocational education.

. Welfare recipients receiving child support payments would be able to work
even fewer hours, because those support payments retained by the state to
repay taxpayers for welfare costs could not be used for salaries for workfare
participants. A $100 child support payment retained by the state could
lower the work requirement by nearly 20 hours per month.

. States say they need flexibility to make welfare reform work. We say they
already have it. Because they receive a welfare block grant with few
restrictions, states can shift the $3 to $4 billion a year savings from falling
welfare caseloads into workfare programs and still come out ahead. At the
same time, states can count both TANF and food stamp benefits as wages.
With this flexibility, states that choose to put people in workfare rather than
private sector jobs will be able pay the minimum wage for 20 to 30 hours a
week.

Options

Option #1: Retain the tough but fair work rates in current law.

Option #2: Retain the tough but fair work rates in current law, but do not
allow states to use child support they retain as payment for wages (states
would have to fill the gap with other funds).

Option #3: Retain current law for work up to 20 hours a week (only a
minimum of 20 hours of work as now defined would count}; allow additional



) h’ 530908 .wpd Page 2]

job search, etc., for hours of work above 20 hours per week. States could
count child support payments to pay wages for up to 20 hours per week.



. [Fse0908.wpa

Page 3))

Current Law

What Counts as Work

The following are the work activities alvways permitted under the welfare law:

©ONODOAWN

Unsubsidized employment

Subsidized private sector employment

Subsidized public sector employment

Work experience

On-the-job training

The first 6 weeks of job search and job readiness assistance
Community service programs

The first 12 months of vocational educational training

Providing child care for someone in a community service program

The following are additional work activities that can be counted from 20 to 30
hours a week:

Job skills training directly related to employment;
For those with no high school diploma, high school attendance, GED study,
or education directly related to employment

Questions

What is the practical difference between a subsidized public sector job and
work experience? Between these and community service programs? Is there
a grey area between them? What are some examples of subsidized public
sector jobs?

Are any states creating “private sector work experience,” or private
workfare? We have heard reports that Ohio is doing so. How does money
flow in such a situation? Who pays the worker? Whom does the state pay?
Whom does the company pay?

How does this differ from subsidized private employment? Subsidized public
employment?

If workfare is exempted from FICA, would that create an incentive for
business to shift to private workfare instead of subsidized/unsubsidized jobs?

What is the difference between work experience and community service
programs? What are real life examples of the differences?
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4, Do some of these shifting realities make it advisable that we define some of
these terms in the regulation? Does HHS’s draft reg address these questions
in any way?
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Child Support Enforcement

The proposed child support provision coupled with the proposal’s “maximium
hours” provision would weaken the welfare law’s work rates even further. For

example, let’s consider a welfare recipient receiving $300 a month in TANF, $100

a month in food stamps, and $50 a month in child support which the state

“retains” to offset welfare costs.

Under current law that welfare recipient would have to work the minimum 80 hours

a month. If the state put that person in workfare slot at the minimum wage, the
state would have to contribute an additional $12 a month in welfare funds to pay

the minimum wage for those 80 hours. Under the proposed provision requiring only
as much work as the benefit ievel divided by the minimum wage (the so-called

“maximum hours” policy), the person would have to work only 78 hours a month.

And if, in addition, the state was required to subtract retained child support

payments, the welfare recipient would have to work only 68 hours a month (see

chart A below).

Advocates say that custodial parents shouldn’t have to “work off their child

support.” This argument assumes that a parent on welfare is entitled to all her

child support; in fact, there’'s a long history of the government requiring families to

give up that right in order to receive welfare. It is true that if the “maximum hours”

policy were put into effect but the child support change was not made, a woman

getting the same amount of child support would have to work more hours if the

state retained the payment than if it passed through the payment but reduced the

welfare grant to compensate (compare columns 1 and 3 of Chart C to the same
columns on Chart D). However, that “inequity” can be solved by sticking to

current 20 hour a week work rates. Another valid but rarely heard argument is tha
allowing states to count child support as wages would undermine the principle of

the minimum wage.

Chart A: Work Effects of Child Support Policies

t]u/

If state retains $50 child Current Law Maximum Maximum

support payments Hours Policy Hours Policy
but no Child and Child
Support Support
Change Change

Monthly TANF benefit $300 $300 $300

Adjustment for Child Support | $0 $0 $(50)

Net Benefit Counted for $300 $300 $250

Work

Food Stamps $100 $100 $100

Total $400 $400 $350




. [[f’sa0908.wpd

Page 6

Hours per month of work

80 hours

{State must
pay $5.15 x
80 or $412)

78 hours
{6400/
$5.15)

68 hours
($350/
$5.15)

Chart B: Work Required Under Current Law--20 hours Per Week Requirement in
Workfare for parents receiving $50/ month in child support payments

State State State State
Retains Retains, Passes Passes
Child adds to through Through
Support Benefit Child
Payments Support
Payments
but
reduces
benefit
Monthly TANF benefit $300 $300 $300 $300
Adjustment for Child Support | $0 $50 $(50) $50
Net Benefit Counted for $300 $350 $250 $300
Work
Food Stamps $100 $100 $100 $100
Total $400 $450 $350 $400
Amount Needed to Pay $412 $412 $412 $412
$5.15/hour for 80
hours/month
Excess amount (Shortfall} (12) 38 (62) (12)
Hours per month of work 80 80 80 80
required
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Chart C: Work Required if "Maximum Hours” of Work Required in Workfare
Depends on Benefit/Minimum Wage and No Child Support Change

for parents receiving $50/month in child support payments

per month of work required

State State State State
Retains Retains, Passes Passes
Child adds to through Through
Support Benefit Child
Payments Support
Payments
but
reduces
benefit
Monthly TANF benefit $300 $300 $300 $300
Adjustment for Child Support | $0 $50 {$50) $50
Net Benefit Counted for $300 $350 $250 $300
Work
Food Stamps $100 $100 $100 $100
Total $400 $450 $350 $400
Divided by Minimum Wage $5.15 $5.15 $5.15 $5.15
Maximum number of hours 78 hours 87 hours 68 hours 78 hours
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Chart D: Work Required if "Maximum Hours™ of Work Required in Workfare
Depends on Benefit/Minimum Wage and Child Support Change

for parents receiving $50/ month in child support payments

per month required of work
required

State State State State
Retains Retains, Passes Passes
Child adds to through Through
Support Benefit Child
Payments Support
Payments
but
reduces
benefit
Monthly TANF benefit $300 $300 $300 $300
Adjustment for Child Support | {($50) $50 ($50) $50
Net Benefit Counted for $250 $350 $250 $300
Work
Food Stamps $100 $100 $100 $100
Total $350 $450 $350 $400
Divided by Minimum Wage $5.15 $5.15 $5.15 $5.15
Maximum number of hours 68 hours 87 hours 68 hours 78 hours
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Record Type:  Record er=Y5

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EQP

cec: Cynthia A. Rice/OPD/ECP . ‘6%
Subject: New approach to FICA/workfare issue

Courtesy of the unions, a little known part of Social Security and tax law has come to light, along
with SSA's interpretation of it. Two questions have emerged: First, should we give up on
Treasury and ask SSA for its opinion on whether this law exempts workfare participants from FICA
coverage? Second, is SSA’s existing guidance on this question already so helpful and clear that
essentially we already have in our possession a document we could just hand to the Governors and
tell them that workfare participants are already exempt from FICA under certain circumstances?

Background: The Social Security and tax law both state that FICA coverage and taxes don't apply
to a state employee "who is employed to relieve such individual from unemployment.” It dates
from 1950, when state government employees first began to join the FICA system. There is some
legisiative history from that time that suggests it applies to people on "work relief."

Social Security has interpreted this language in its handbook, but it appears that the IRS has never
issued an interpretation. According to SSA's handbook, a program's intent determines whether it is
designed to relieve someone from unemployment. SSA offers two interesting examples: First, a

welfare recipient who performs a service in return for assistance payments is not covered {not

earning credit toward Social Security). Second, however, a participant in a state program N J'J/

" R . . . . . L. . " *r
designed to provide work experience and training to increase the emplovability of the individual "’“W'-’j

is covered by FICA benefits.

The difficulty here is that all of this relates to FICA coverage (i.e., eligibility for benefits), not to
FICA taxes. No one at Treasury or SSA can think of a reason that someone would be eligible for
one and not the other, but nevertheless everyone says it is the IRS that must make the tax
interpretation. Apparently SSA and IRS try to work in tandem on such questions, but legally | can't
determine whether one must defer to the other. In any case, if we did hand out the SSA
guidance to Governors, they could rightly respond that this doesn't answer the question of whether
they must pay FICA taxes.

One plausible possibility is that the unearthing of this language will spur the IRS to make a decision.
It might even affect the content of their decision, since apparently they were not aware of SSA's
handbook guidance.

Our decision is whether to (1) ask SSA for a more fulsome interpretation and see what they come
up with in the next few days/weeks/months; or (2) circulate the existing SSA guidance to
Governors at an appropriate point in the process, arguing that this deoes the trick. We could do
both. {If we choose the first option, SSA would run its interpretation by the IRS.)
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Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: Rep. Levin may call Bruce today re: FICA/FUTA

wants to know what's next...Levin's been hearing from Carper and Chiles pushing him to do
something -- they are being very persistent -- Levin wants to check in with Bruce to see what we
think the legislative possibilities are for the rest of the session and what we can do administratively.
All this per Eric Gould.

Message Sent To:

Bruce N. Reed/OPD/EQOP
Elena Kagan/OPD/EOP
Diana Fortuna/OPD/EOP
Emily Bromberg/WHO/EOP
Janet Murguia/WHO/EOP %
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Record Type: Record

To: Elena Kagan/OPD/EQP
cc:
Subject: fyi

Forwarded by Diana Fortuna/OPD/ECP on 11/07/87 01:17 PM

Emily 8romberg
11/07/97 01:08:27 PM
Record Type: Record
To: Karen Tramontano/WHO/ECP, Bruce N. Reed/OPD/EOP, Cynthia A. Rice/OPD/EOP, Diana

Fortuna/OPD/EOP

CcC:
Subject: ncsl

This morning NCSL passed a resolution calling for an FLSA exemption that goes way beyond and
FICA/FUDA fix. Although we had 9 states who said they'd oppose the resolution {and we only
needed 3}, none of them actually spoke up, so the resolution passed. | doubt this will matter
much, but you should know that we lobbied hard.
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Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: Govenors/ FICA/ CR

Governors Carper and Chiles staff just called me. Their bosses are in town, asked them to cali
ASAP to ask the possibility of getting a limited FICA exemption added to the Continuing Resolution.
I checked in with Barry White, who said that the firm agreement with the leaderships is that the
CRs will only have those things necessary to keep the programs running, and that we may have a
series of one-day CRs this week as negotiations continued. | relayed this to Martha and Karen.

FYI -- they suggested a new way of doing a FICA exemption -- a clause that would say
"no FICA/FUTA liability until the IRS rules.” Kind of an interesting idea.

Message Sent To:

Bruce N. Reed/OPD/EOP
Elena Kagan/OPD/EQOP
Diana Fortuna/OPD/EOQP
Emily Bromberg/WHO/EOP
Sky Gallegos/WHO/EOP
Emil E. Parker/OPD/EOP
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Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EQP

cc: Diana Fortuna/OPD/EOP
Subject: NCSL resolution

NCSL is today voting on a resolution re: FLSA and have asked us for our views
{intergovernmental affairs is there). [t is clearly counter to our FLSA position and we are telling
them we oppose it.

The resolution opposes using the FLSA to define what is work and what is training, and
instead proposes a different standard {"welfare to work programs of duration of 12 months or less
that are providing a real benefit to recipients should be exempt from FLSA").

It also, incidentally, "urges the federal government to exempt states from the requirement
to pay FICA and FUTA to welfare recipients in community work experience."



Wimping Out

By MARILYN WERBER SERAFINI

obbie Kelley, a 37-year-old single mother
in Arlington, Va., is preparing to get off
welfare and enter the workforce. But the

workfare program that gave her the

WELFARE REFORM
COULDBE
UNDERMINED BY
NEW REGULATIONS
THAT FORCE
EMPLOYERS TO
TREAT WORKFARE
PARTICIPANTS AS
REGULAR
EMPLOYEES.

boost she needed may soon disappear. If

it does, congressional Republicans and many governors

warn, last year’s landmark welfare reform law could be

in jeopardy.

Kelley received welfare checks for years while she stayed
home with her kids. But that was hefore the 1996 Welfare
Reform Act required states 10 push their welfare recipients
off the dole and into jobs or training programs. If the states
flunked the test, they would lose plenty of federal money.

Despite some training as a word processor, Kelley could
find only temporary work. So she was automatically enrolled
in Virginia's Community Work Experience Program—or
workfare. The program provided her with a 32-hour-a-week
position at the Virginia Human Services Department. Kelley
collected only her usual $410-a-month welfare check plus
food stamps. *It was hard to do it,” she said. [ was geuing
paid, bur it siill wasn't like getting a paycheck.”

Nevertheless, her duties as a receptionist and clerk
enhanced her computer skills, Kelley said, and wught her
how to better interact with people. She could leave early for
Job interviews, and Kelley's counselor helped her find job
leads and write cover letters.

After two and a half months
at the department, Kelley land-
ed a part-time jobh at Arlington
Community Residences, a non-
profit organization in northern
Virginia that sets up group homes and
finds shelter for the mentally ill. She
earns $800 a month, almost twice what
she got on welfare. Kelley will no longer
qunlil')' for food stamps, but the state will
temporarily provide wellare checks 1o
liclp her move into the workforce.

Workfare has become a popular way

RoBeIE KeLLEY:
Workfare helped

her get a job.

for states 10 get people such as Kelley off welfare and to
deter others from seeking public assistance. Only nonprofits
and government organizations can hire workfare partici-
pants. But workfare may soon be a thing of the past, warn
governors of both parties and key Republican Members of
Congress. The Labor Department recently issued guidelines
for the states that could effectively gut the landmark welfare
reform law, these critics contend.

Under pressure from organized labor gencrally, and pub-
lic employee unions particularly, Labor interpreted the wel-
fare law in such a way that people on workfare must be
treated exactly like regular emplovees. *We didn’t change
the law. We just read the law,” said Scth D, Harris, the
Labor Department's acting assistant secrelary for policy.
Many Republicans disagree.

Under the guidelines, workfare participants will be paid
the minimum wage of $5.15 and be covered by federal
health and safety laws. They also will be
able to join unions, sue their new hosses
and file discrimination suits. And the
nonprofit agencies or government agen-
cies that hire them may have to make
special accomodations in the workplace
for people with a myriad of disabilities.

Moreover, the governors say the
Labor Department guidelines could
cause them huge problems, especially if
the state governments or the nonprofis
have to pay the pavroll taxes of workfare
participants.

The minimum-wage requirements
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- that this isn't employment. It's a bridge to

could create another problem for states, which
now must have 25 per cent of their welfare
recipients working 20 hours a week 1o receive
their full federal block grants. If welfare recipi-
ents are covered by the minimum-wage laws, it
will be morce difficult to get a quarter of them to
work the needed 20 hours a week, and states will
lose some of their federal money.

“Once you impose minimum-wage provisious,
we feel you're embarking on a slippery stope
that will make it more difficult to get people
back to work,” said Rep. E. Clay Shaw Jr., R-Fla.,
chairman of the Ways and Means Subcommittee
on Human Resources.

Workfare was not meant Lo act as regular
employment, but simply as a training tool to
move people such as Kelley into the workiorce,
Capitol Hill Republicans and governors argue.
Rep. James M. Talent, R-Mo., who sits on the
Education and the Workforce Committee, wants
Shaw to take a more conservative approach.

“We can’t let the President get away with turn-
ing back the clock on welfare reform,”™ a Talent
atde said. “We nceed to make people understand

employment.”

Given the Labor Department requirements,
states will shut down their workfare programs,
warned Karen L. Hogan, federal lialson in Flori-
da Demaocratic Gov. Lawton Chiles’s Washing-
ton office. “The {employer} commitments are
going to fall by the wayside if tax liability is
attached to it," she said. While employers pay
the workers nothing, they take on the responsi-
bility of training mostly uneducated individuals
with little or no work experi-
ence. Hogan estimates that the
payroll taxes would cost Florida
nonprofits and the state govern-
ment $t4 million in the first
year.

“To give people work experi-
ence, the cost of that exceeds the benefits the employer
receives,” Shaw said. “They're actually performing a service
by giving these people a job that trains them.”

Shaw is determined to change the Administration’s
guidelines. Even before the guidelines were issued, Shaw
wanted to insert a provision into the Balanced Budget Act
stating that people on workfare are not subject to most
labor laws. But President Clinton threatened a veto if the
budget law contained Shaw's workfare language, and it was
dropped during the House-Scnate conference. Shaw, how-
ever, is not giving up. He's planning to mtroduce a new hill
to “let people shoot at.” Then he’ll sce where the proposal
stands and “decide how best 1o proceed next year.”

strictly enforced.

GUTTING WELFARE?

The Labor Deparunent regulations threaten the very mis-
sion of the Welfare Reform Act, which has already helped
reduce wellure rolis, says Robert Rector, a senior policy ana-
tyst at the conservative Heritage Foundation who helped
Shaw write part of the law, The application of labor laws o

WISCONSIN CRACKED DOWN:

Caseloads were halved as
wellare-to-work rules were

workfare participants would make work activity
under the new welfare reform law “impractical on
any scale,” Rector added.

Clinton recently bragged that the tough welfare-io-work
approach of the Welfare Reform Act has “given us the
biggest drop in welfare rolls in history and the lowest per-
centage of Americans on welfare since 1970, . . . So it
worked.”

Vice President Al Gore announced on Oct. 8 that the wel-
fare roils in the United States had dropped 250,600 names
since the welfare law was enacted in August 1996,

But the Administration doesn’t realize that workfare is an
important component of the welfare programs in many
states that have succeeded in moving people off welfare,
Rector said.

Take Wisconsin, Over the past 10 years, as welfare rolls
grew in other states, the cascload in Wisconsin dropped by
hall. Wisconsin's goal has been to push welfare recipients
quickly into the labor market; those who fail to find employ-
ment within a few weeks are required to enter workfare
until they can find privine-scetor jobs,

“For deeades, politicians have talked about making wel-
fare recipients work while creating regulinory loopholes
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that made the requirement easy to avoid,” Rector said. “Wis-
consin closed the loopholes, creating a first for the nation—
a reul work requirement.” Under a program called Pay for
Performance, the more a welfare recipient works, the more
of his welfare check and his food stamps he gets.

“We've learned that any state that's serious about
putling people into workfare jobs, their wellare cascloads
plummet, because people won't {take] those jobs,” Rector
added. “If you say, ‘Find a job or clean parks,” they find a

Jjob. In Oregon, seven out of eight did.”

It’s the threat of work-
fare that drives welfare
caseloads down, Rector
said. “Oregon has been suc-
cessful in getting people off
of welfare, because it has
tough rules that require
work or dumping people
off of the welfare rolls. We
don’t want to have zillions
of people in workfare.”

For many others, work-
fare has helped break the
welfare cycle. “This pro-
gram gets people moving
in the direction of self-suffi-
ciency,” said Hogan of
Florida's  Washington
office. “Putting them in workfare positions helps. It helps
them learn how an office works.”

Workfare is supposed to turn into full-time employment,
said Andrea Kane, program director for welfare reform at
the National Governors’ Association. The NGA has used a
workfare participant who will soon become a full-time asso-
ciation employee.

Workfare provides a friendly work environment, said Ron
King, director of the Virginia Office of Employment Train-
ing, which has placed 970 participants in workfare since
April. “They have to come to work on time, they must call if
something prevents them from coming. When they're at
work, they have to take instruction and not be angry about

JOHN EiSELE

.| ]
B NO SHORTAGE OF LABOR LAWS

that, Pecople who haven’t worked, don't understand you
have a person in charge, a boss, and that you have to follow
instructions.”

In Virginia, welfare récipients get 90 days 1o ury to hind a
regular job. After that, they're automatically signed up for
community work experience. Counselors track cach individ-
ual’s progress. The person stays in an assignment for six
months, then caseworkers decide whether o extend the
job, find the person another job or eliminate it along with
the individual's welfare benefits.

“The reality is thal everyone wants
welfare reform to work,” Hogan said,
“But workfare is a vital component of
this,” she added, noting that Florida
wants to have 40,000 of its 140,000 wel-
fare recipients in workfare by the end
of this year. “If you take it [workfare]
off the table, it’s a serious problem
here for the part of the population that
needs the most help.”

Far Lasor

It's not that Rep. Sander M. Levin
of Michigan, the ranking Democrat
on Shaw’s Human Resources
Subcommittee, dislikes work-
fare. In fact, he boasts that
Michigan, under Republican
Gov. John M. Engler no less,
has a very successful program.
Still, he argues, applying labor
laws to woarkfare is not only what the law demands, but also
the responsible thing to do. Why should a workfare partici-
pant not have the same protections or earn the same
wages as a regular employee sitting next to him, doing the
same job?

“It's a very serious mistake to tell people that, moving
from welfare to work, they’ll be treated differently [from
other workers}, when the thrust is to get them to be in the
mainstream,” Levin said.

One Administration official said there’s no reason to

E. CLaY SHaw:

Fixing the guidelines
will take careful polit-
cal balance.

he application of labor laws
| to workfare participants
would make work activity
under the new welfare reform law
“impractical on any scale,” says
Robert Rector, senior policy ana-
lyst at the conservative Heritage
Foundation. Administration offi-
cials counter that federal labor
laws should apply to all workers,
including workfare participants.
Here are some examples of
labor laws that could apply to
workfare situations.

W FAIR LABOR STANDARDS ACT
{1938) requires employers to pay
minimum wage and overtime to
their workers.

B AGE DISCRIMINATION IN
EMPLOYMENT ACT (1967} pro-
hibits the consideration of age in
hiring or firing of workers.

B OCCUPATIONAL SAFETY AND
HEALTH ACT (1984) requires
employers to provide a safe work
environment for employees.

M FICA (1935) requires the deduc-
tion of Social Security and Medi-
care payrolt taxes.

N UNEMPLOYMENT COMPEN-
SATION (1935) requires employers
to pay taxes toward the disuribution
of unemployment pay.

B AMERICANS WITH DISABILI-
TIES ACT (1990) requires employ-
ers to make reasonable em-
ployment accommodations for
workers with disabilities.
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helicve that minimume-wage laws will cause states o fatl short
of their employment requirements under the 1996 welfure
law. States have windfalls o their block grants anyway, the
official said, because block grant amounts were based on
1994 caseloads, when there were significantly more welfare
recipients. “At best, this is a very, very small issue for most
states. We need to see folks come forward to show this is a
real problem,” the official added.

"Some,” are motivated by the feeling that if the public
sector can't place a large number of people below mini-
mum wage, they won’t be able to meet
the federal government’s work partici-
pation requirements” or to get people
off welfare. He continued: “Others
think that the key is to get someone to
work, and it doesn't matter under what
conditions. Others look upon a large
number of welfare recipients as people
who have been loafing, and the only
thing to do is get them to work regard-
less of the conditions. ‘If you treat
them as second-class citizens, so
what?’ "

But workfare will be successful onty
if participants think of them-
selves as regular employees,
Levin said. Kelley, who just went
from workfare to work in Vir-
ginia, strongly agrees. She says
she was treated exactly like an
cemployee. Her co-workers even
threw her a going-away party when she found a regular job.

Sure, Levin said, governors need to meet federal work
requirements to keep their block grants flowing. “If there’s
a prob]em with state resources, let’s improve state re-
sources. We did that through the $3 billion program in the
Balanced Budget Act. That will help states move people
from welfare to work.”

More should be done if necessary, he added. “I'm in
favor of facing up to this issue and taking whatever steps
are necessary (o fix it. But the answer is not the broad char-
acterization of people moving from welfare o work as dif-
ferent kinds of workers. A worker is a worker, basically.”

RoOBERT RECTOR:

When states are
serious about work-
fare, welfare drops.

A SHAKY START

But Shaw's not done. After his language was dropped
from the Balanced Budgel Act, Shaw got a commitment
from Speaker Newt Gingrich, R-Ga,, that he could bring it
up again on the House floor with the Speaker’s support.
Shaw admits this will be a difficult task, though. He'll have
o get enough suppoert in both the House and Senate to
ensure he'll he able to override a likely veto. Or, he'll have
to work with the Clinton Administration on a compromise
and risk losing the support of conservative House Republi-
cans.

Shaw could wait until next year, although that sirategy
poses some problems. “People get really goofy around clec-
tion,” he said. He acknowledged, however, “we have o get
some support and momentum, and there aren’t many days
left™ in this congressional session.

Shaw blames his Republican colleagues in Congress lor
refusing 1o address the Clinton Administration’s interpre-
tations of the welfare Taw. “I felt {the welfare clarifica-
tions] were important. We got hammered during the Bal-

anced Budget Act debate by the Senate and by the
Administration.”

In fact, the Administration blocked Shaw's efforts and
saved “their own bacon” at the same time, Florida's Hogan
complained. A pravision in the budget law says that a tax
break for the working poor, the earned-income tax credit
(EITC), won’t be available for workfare participants. The
provision saves the federal government millions of dollars,
she added.

Shaw says he'll be more careful not to get burned in the
next round. He has sent a
message to Senate GOP
leaders saying he’ll need
some assurance that the
Senate will bring up a
workfare bill. “We don't
want to go through the
exercise, then not have
them bring it up,” he said.
“It’s very frustrating to
negotiate these things with
the Senate. They worry
about every single Senator
and how he might react.”
A Senate GOP leadership
aide said he believed that
Senate leaders will be will-
ing to talk about the
issues, but offered no firm commitment,

“We view this as doing what the governors need us to do,”
Shaw said. “This is not changing welfare so much, but mak-
ing it more affordable and workable for governors so they
can run their programs.”

To get the job done, Shaw says, he’ll need more support
of Democratic governors. Republican governors are already
on board, but only a few Democratic governors have
become active. Chiles and Delaware Gov. Thomas R. Carper
are wying to rally the support of their Democratic col-
leagues.

One major problem is that House Republicans don’t
even agree among themselves about the need for a legisla-
tive fix. Republicans on the Ways and Means Committee
demonstrated this year that they could work with the
Administration and congressional Democrats on some
workfare-related issues, such as payroll taxes, and that they
would discuss complications surrounding minimum-wage
requirements.

But by talking compromise on the core issue of classify-
ing workfare participants as nonworkers, Shaw lost the sup-
port of more-conservative Republicans, especially some on
the Education and the Workforce Committee.

“It took a lot of effort by us to get him to [compromise],”
Rep. Levin said. “But then Republicans on the Education
Committee insisted on stricter distinctions between work-
ers. We never said that people had to be paid the same” as
other employees, but they should get paid the minimum
wage and be covered by federal health and safety standards.
“[Republicans] keep trying to work something out among
their own ranks and they get pulled to more extreme posi-
tions,” he added.

But others say the Clinton Administracton must change
is tune. Or, as Republican Members and many governors
warn, workfare will disappear and the promise of the land-
nurk Welfare Reform Act will remain unfulfilled. |
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New Shaw Draft on FLSA and Workfare

Background: Rep. Shaw is trying to forge an alliance between Governors and
Congressional Republicans on workfare and Fair Labor Standards Act requirements.
Governors of both parties are concerned about the cost of compliance with FLSA

and

other labor laws, incIUding payment of the minimum wage, and the cost of

FICA taxes for workfare participants. Shaw is trying to get Governors to endorse a
new draft bill.

Shaw's new draft tries to reclassify people in workfare programs as “trainees.”
This would deprive them of the protections of the FLSA, including the minimum
wage, and other labor laws, including full health and safety protections and
protection against discrimination.

It would also significantly weaken the welfare law’s tough work requirements
for people on welfare who perform “community service.” Instead of being
required to work for 20 hours a week in 1998, someone doing community
service would only have to work as many hours as the state could afford at the
minimum wage. The balance of a recipients’ time could be spent on job search
and education activities.

We are also concerned that the definition of community service is so broad that
it could include nearly all subsidized work, allowing low benefit states to require
less than 20 hours of work from nearly all their “working” recipients. DOL is
also concerned that it would weaken labor protections for those performing
community service.

The bill would also exempt community service positions from FICA and
unemployment taxes, which we indicated during the balanced budget
negotiations that we were willing to do. In fact, we agreed to such an
exemption as part of a last-minute compromise on the Balanced Budget Act
that fell apart for other reasons.

Talking Points:

Worker protection laws, such as the Fair Labor Standards Act, should apply to
workfare participants in the same way they apply to other workers. No one
doing real work should be paid a subminimum wage or should be subject to
health and safety hazards.

Rep. Shaw's latest proposal would deprive workfare participants of those
protections, including payment of the minimum wage.

It would also weaken the welfare law’s tough work requirements --
requirements that were part of last year’s bipartisan agreement to reform
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welfare, and which states have only just begun to implement.

Paying working welfare recipients the minimum wage and giving them other
worker protections will promote the goals of welfare reform, because it will
give them the ability to support their families and break the cycle of
dependency.

The Administration is prepared to work with states to ensure that they can
comply with the law, without undue financial burden, and meet the welfare
law's work requirements, and would be supportive of proposals to exempt

workfare participants from FICA and unemployment (FUTA) taxes.



We -FL kA

Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP

cc: Cynthia A. Rice/OPD/EOP
Subject: Conversation on FICA

I talked to Karl. He says that the EITC exemption in the balanced budget makes him predict very,
very strongly that the Service will rule workfare is not subject to FICA. But he does not believe
they are in any kind of rush to rule. He believes that, if he wrote some kind of internal tome on the
subject, he could make it enough of a priority in his own office that that would shake it loose and
get a ruling issued. (I'm not sure why, but he was very definite on this point.) But he says he just
hasn't had time to get to it, since he is swamped on a million other high priority matters. So maybe
we need to let somecne know at higher levels that Karl's work on this is as high a priority as
whatever else he is working on.

By the way, he is also talking a lot to Center on Budget, which is apparently urging them to act,
and trying to figure cut how the Service would define work experience and community service.
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.. : é:n Bruce N. Reed
2 10/16/97 10:563:50 AM

Record Type: Record

To: Diana Fortuna/OPD/EOP

cc: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP
Subject: Re: Conversation on FICA [i"l

We have to let Treasury and IRS work it out on their own.

Wa - FLpie



i:? Cynthia A. Rice 10/15/97 10:13:24 AM
1

Record Type: Record

To: Bruce N. Reed/OPD/EQP, Elena Kagan/OPD/ECP, Diana Fortuna/OPD/EOP, Emily Bromberg/ WHO/EQOP

cc:
Subject: FICA update from Haskins

Mary Bourdette spoke to Ron Haskins, who said he has no plans to push his FICA exemption
further and he doesn't see any vehicles. He said the unions went all out to kill Shaw's effort last
week.
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Record Type: Record

To: Bruce N. Reed/OPD/EOP

ce: Elena Kagan/QPD/EOP, Cynthia A. Rice/OPD/EQP
Subject: Update on Shaw proposal for FICA exemption

The proposal Shaw plans to offer at a 2pm markup today appears to be a narrow fix of FICA and
FUTA. We got together with DOL, HHS, and Treasury and reached agreement that we will say we
support it. Treasury and Emily are doing so. They will also say that we would like to work with
the committee to ensure that this applies onty to workfare/community service jobs, and we don't
create improper incentives to put more types of work in these categories.

DOL wanted us to go further to say we support the concept but not necessarily this specific fix,
because it doesn’t include language to limit it to traditional workfare. But we won out when we
learned that Wendell thinks Shaw's language is fine. His (and our] logic is that HHS (or Treasury)
can clarify this in the regs, and it's dangerous to have Congress define workfare because they may
define it very broadly. Cynthia talked to Levin. He is ticked off about the process, but began to
see our logic as the conversation went on. Rangel is trying to have the fix struck on procedural
grounds.
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Emily Bromberg
09/29/97 02:43:38 PM

Record Type: Record

To: Bruce N. Reed/OPD/EOP

cc: Cynthia A. RicefOPD/EOP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP
Subject: Re: govs ]2‘

My initial info came from Fred. | just spoke to Mickey, who says he told Carper’s staff (NOT the
Gov) that we are fine with FICA/FUDA. He then told Carper's staff that if they had NGA policy that
could move the bill to the center, we'd be interested in that. Carper's staff sees this as White
House saying its OK to develop NGA policy. | explained to him that Carper would want to go much
further that we would ever go--and that the republican Govs would take it futher. Mickey told me
he didn't think this was a big deal either way. | explained why it was a really big deal, and he
agreed to talk to the staff again, reiterating that the only policy. we can live with is FICA/FUDA.

| think two things are happening based on my conversation with Mickey: he and Caper's staff
talked passed each other and Mickey has an entirely different view of the politics of this issue. He
thinks he did a good thing. | will talk to Carper's staff myself.
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Emily Bromberg
09/29/97 01:41:32 PM

Record Type: Record

To: Cynthia A. Rice/OPD/EOP, Elena Kagan/OPD/EOP, Bruce N. Reed/OPD/EOP, Diana Fortuna/OPD/EQOP

cc:
Subject: govs

For some unknown reason, Mickey told Carper that it was OK with the White House for the NGA to
adopt policy on FLSA. Not sure why he did this, since he knows what | had to do to keep
Carper/Voinivich from bringing it up for a vote in NGA Executive Committee last week.

How bad is this? We of course will disagree with their policy. Should | try to get Mickey to pull
back?
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Erily Bromberg
09/22/97 02:21:.04 PM

Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP, Diana Fortuna/QPD/EQOP

cc: Mickey Ibarra/WHO/EOP, Fred DuVal/WHO/EQP
Subject: flsa

Carper and Chiles staff met with Haskins Friday afternon. Haskins did not have a bill to share with
them, or paper of any kind. It was ciear from the meeting that he's having real problems with his
caucus, especially Talent. The Govs' staff reiterated that they supported the original proposal only,
and opposed all the conservative add-ons. The meeting ended without any resolution.

NGA Executive Committee meeting is tomorrow. The Govs say they will not have a press
conference on this or vote on policy. We shall see...
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Diana Fortuna
09/22/97 11:44:07 AM

Record Type: Record

To: Elena Kagan/OPD/EOP
ce: Cynthia A. Rice/OPD/EQOP
bec:

Subject: Re: Question for you on FLSA strategy @

Bruce did answer this question at the staff meeting. His concern was that, in our zeal to keep the
Governors from jumping overboard, we should not spread panic on the labor defects of Shaw's
proposal prematurely. And recent events suggest that our strategy of hanging back and watching
seems wise for the moment -- Shaw's process is imploding on its own, and recent conversations
with the Democratic Governors suggest that they are still thinking about it. And DOL has at least
alerted Dem Govs that there are labor problems with the draft bill, so that we can at least say "I
told you so" if suddenly things heat up, Democratic Governors endorse it, and we have to blast it.
Does this seem right to you, Cynthia?

Elena Kagan

A

bkt

" gm Elena Kagan
! 09/21/97 04:53:38 PM

Record Type: Record

To: Diana Fortuna/OPD/EQOP

cc:
Subject: Re: Question for you on FLSA strategy @

i think you're right. did bruce answer? have we done this?



Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: Feedback from DOL on Democratic Governors

Here's a bit of feedback from DOL on the calls they've made to Democratic Governors staffs.
Chiles and O’Bannon agreed that the new draft goes in the wrong direction, and they were more
comfortable with the original Shaw draft. They expressed extreme frustration that the
Administration was not being more helpful on this in general, and specifically that we were not
offering any alternative.

Message Sent To:

Elena Kagan/OPD/EOP
Cynthia A. Rice/OPD/EQOP
Emily Bromberg/WHO/EQP
Fred DuVal/WHOQ/EOP
Sky Gallegos/WHO/EOP
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Summary of Compromise Welfare-to-Work Transition Bill QOV* OJ\AW

September 1997

1. The compromise bill does not determine the employee status of warkfare pa.rtu.lpants w}{)
however, it does specify that if workfare participants are determined to be “employees” and
othenwise tovered by these laws, then FICA (requiring Social Security taxes) and FUTA

(requzrmg uncmployment insurance 1axes) do not spply Lo thent In addition, if workfare

participants are determined 1o be employecs otherwise covered by FLLSA, the obligations of that

Act may be met by benefit checks and determination of maximum hours of work in keeping with

the minimum wagc as described in #1. These terms apply {a workfare positions in the public,
nonprofit, and private tectors.

2. The bill does not address other labor laws. If workfare participants are determined to be
employees then these laws’ apply 10 the samne extent as they do to any other employee, Workers’
compensation would remain & State issue.

3. All workfare participants are guaranteed the minimum wage. In celculating the number of
hours a participam may spend i workfare activities:

» Food stamps and cash benefits are con51dered wages;

» Child sypport eollections are to be subtracted, and Siates may enticipate future child
support collections based on any reasonzble methods (subject to the approval of the -
Secretary, if necessary), such as recent collections (but not arrearagas),, and

» The federa! minimum wage i3 to be used.

+ oy . L h!-.'”‘!!.fr". e umwmum hbdr.é'jrlr\":‘; !‘!..:-‘::"
federal minimum wage T Lworkfare sctivity

4. If the above formula does not yield enough hours © aliow States to count workt‘are
panticipants towards work participation rates, participants can complete remaining hotrs in
education activities and job search.

5. Grievance proccdures and nond:splacemem prowsmns included in the 1996 welfare’ reform law
arid the'1997 Balanced Budgel Act would apply te Workfare pamclpams anﬂ thosv aﬁ'ected by
; wo:kt‘arc placements dependmg on how the posmon was ﬁmded L

L ipio} Al 80d pui
. - damages), Oocupauomt ‘Safery and Health Ad, Drug-l-‘m Workplacc Act; Natipial ,Labor Relamons Act:

< Aet, Child Suppon Enforcement Reporting, Wage Gamishment Requircrncme and many Siat¢ faws, mcludmg
common laws rcgardmg wrongful dxs::h-ugc and payment of Smte payrell and mcnm: lxxes.

An-.lvp!u'erkruc compromiss -
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Briefing Materials for the Chief of Staff
Erskine B. Bowles

‘Meeting with Labor Representatives re: Welfare Reform

Tuesday, September 16, 1997
5:00 p.m.
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MEMORANDUM FOR ERSKINE BOWLES, CHIEF OF STAFF )
JOHN PODESTA, DEPUTY CHIEF OF STAFF

FROM: KAREN TRAMONTANO

RE: WELFARE REFORM MEETING WITH
AFL-CIO PRESIDENT JOHN J. SWEENEY
CWA PRESIDENT, MORTON BAHR
AFSCME PRESIDENT, GERALD MCENTEE
SEIU PRESIDENT, ANDREW STERN

Background

The Administration made a commitment to support the application of the
minimum wage and the fair labor standards act, as well as other labor protections, to
work fare recipients. As a result of activities by the governors and, as of late, some
members of Congress, the Presidents, specifically President McEntee, wanted to have
a strategy session. Aftached is the list of attendees, Susan Brophy has also been
invited to attend.

Issue

The issue the Presidents want to discuss is where is the Administration
currently?

Status Report

After the President announced his position, the Governors (NGA) stated last
week that were going to move publicly against the application of the minimum wage
and the fair labor standards to work fare recipients. In preparing for the upcoming NGA
meeting (9/22), NGA staff met to make policy recommendations regarding this issue.
Since there was a split in the NGA--only a small majority agreed with the policy--staff
decided not to move on the issue.

Following the staff recommendation, individual governors, led by Governor
Thomas Carper (Del) began working with members of Congress, specifically Clay Shaw
to draft a compromise. Last night we received a copy of the Shaw legislation. (Copy
attached) It provides the following: 1. that work fare participants are paid by the welfare
agency rather than the agency for which they are working; and 2. that the state is
exempted from paying FICA/FUTA. The legisiation may weaken the work requirements
by allowing participants whose compensation exceeds the formula (hours divided by
minimum wage) to use the remaining hours for job search and education. Finally, the
worker protection limitations originally in the legislation appear to have been eliminated- -} 7



Teas il e e e =

-but we do not know that with any certainty at this time. ‘ 7

The DPC is reviewing the legislation and has forwarded it to Department of
Labor lawyers for their review. | have forwarded the legislation to the AFL-CIO general
counsel for his review. After DOL's review, DPC may meet with Dem staff on Monday
to discuss any issues surrounding the legislation. Diana Fortuna and Cynthia Rice are
aware of the Tuesday meeting. Their report on this issue is attached.

Based on conversations with John (Podesta) | understand we are not going to
fight the FICA/FUTA exemption. | have signaled the likelihood of that position to the
AFL-CIO. They appear to have no problem with that position.

| will continue to monitor developments and let you know if this situation changes
in any significant way before the Tuesday meeting. At this time, the proponents of the
Shaw legislation are talking about having a press conference to announce this
compromise on Thursday. | do not have firm numbers on how many votes such a
compromise would garner. We should have a recommended position from DPC by
Tuesday.

Discussion

With this as a backdrop, the International Presidents want to have a strategy
discussion that results in the continued application of the minimum wage and FLSA to
work fare. Accordingly, they want to raise the following issues:

What are the options that will bring closure to this issue and retain minimum
wage and FLSA applications?

How should the governors be addressed?
How should Congressional conservations be approached?

Congressional supporters?
What is the press/message moaod around the country on this issue?

How do we stop the continued privatization discussions so Texas does not

happen again?
(On this issue, Kitty Higgins leamed a couple of days ago that Governor John
Engler(Mich) is planning to contract out all employment services. She also got a copy
of a letfer from Engler's consultants that advised the governor not to contact the Labor
Department and just to move to contract out because they (the consultants) talked to
the Labor Department re:Texas and that (in their opinion) was what stopped
privatization. )




There are three prefiminary points to resolve: 1. what is our position on Shaw?; 2. will
the Shaw legislation pass regardless of our positions?; and 3. what is the AFL-CIO’s
position on Shaw. We should know the answers to these questions before Tuesday's
meeting. [ will update you.
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New Republican Proposal on Workfare and Minimmum Wage -- House Ways and
Means Human Resources Subcommittee Chairman Clay Shaw is trying to garner
bipartisan support among Governors and House members for a bill that addresses
state concerns about the cost of workfare programs. Unfortunately it does so by
significantly weakening the welfare law’s work requirements. The draft legislation
requires states to pay the minimum wage for work experience and community
service programs, but it limits the number of work hours to what states can afford
to pay, based on the amount of their welfare grant ptus food stamps. The balance
of a recipients’ time could be spent on job search and education activities. Thus, a
welfare recipient could work 10 hours a week and do 10 hours of job search.
There is a concern that the legislation’s definition of “work experience” and
“community service” may be so broad that nearly all subsidized work could be
defined as such, allowing low benefit states to require less than 20 hours of work
from nearly all their “working” recipients. The bill would also exempt workfare
positions from FICA and unemployment taxes, something that we indicated during
the balanced budget negotiations that we were willing to do.

Department of Labor lawyers are currently reviewing the legislative language to
determine if the bill weakens worker protections or minimum wage enforcement. If
it does not, then our grounds for opposition will rest solely on the weakening of the
work requirements, an issue on which we may not have many allies. We hear
Chairman Shaw may unveil this legislation at a press conference on Thursday, with
a hearing and markup soon to follow. He apparently plans to move the measure as
a separate piece of legislation. As you may recall, Speaker Gingrich told the
Republican gathering in Indianapolis on August 22nd that enacting legislation in this
area would be a key priority for the fall “because the Clinton Administration,
working with the unions and the bureaucrats, is trying to undermine and destroy
welfare reform.” :
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l The cotfiprormise bill does not determinc the employee status of warlfare’ pa:tmtpamg

" Hiswever, it does specify that if workfare patticipants are determined to be “employees” afid .

" nonprofit, and private. gecloTs,

. 2. The bill does not address other labor laws. If workfare paﬂlmpants are detemmcd 10 Be

. Incomic Securi(y Act {affi:ting cmploy

otherwise covered by these laws, then FICA (requiring Social Security taxes) and FUTA
(reqwnng upetmployment insurance taies) do not apply 1o them. n sddition, if workfire

T

participants are determined 10 be employct.s etherwise covered by FLSA, the nbhga.twns of thiar- o

the minigium wage as deseribed in #). Thess terms apply to workfare posmcms in the public,

-

'

Act may be met by benefit checks ang determination of maxjeum hours-of work: in Keipinig with .

ol Vo
-4

&
U

cmplcyeas then these laws' apply to the same extént s they do to any other employes, Workers'

compensation would rémuin 2 State issue.

3. All workfere participants are guaranteed the ininimum wage. In calculiting the number 5f
hours a participant mey spenid in warkfare activities;

» Food smmps and cash benefits dre considered wgges, _
»  Child support callections are to be subtracted, anid Stetes sy mmclpate ﬁ:turo, child
support collettions based on cny reasonablé méthads (subject 1o the approval of the -
 Secretary, if necessary), such as receot eollections (but nét Arrearages); ard
»  The federz! minimum wage is to be used,

: gtpecied chitd sufport o= -+ Pmaxiffitim WO i o
ﬁ:deral thinimunmn Wagc Yot levorkfars arr.ﬁ\'rity

4. If the abav¢ furmula docs not Yield encugh hours 10 alfow Statns o connt’ wurkfare

participants (owards Work participation refes, participants can completé reniatning hours’ in '

* education sctivities and _lob search.

5. Grievance proccdures end nondisplacement provisions incladed ig this 1996 welfare reform jgw -

atid the 1997 Balanced Budgel Act would apply 1o workfare participants and those aﬁ‘ected by

- workiare placements, depending on haw the pnsmon wus funded,

Including the Davie-Bacan a!: Servies Contmct Ais reyiting prevaﬂmg wnges, Empluyea Rf:mcrm:m
venefits inicluding health, retirement, and vacation): grolip health plen
caniinuation coverage under COBRA, Famliy and Medieal Legve Adl, Title VIL of the Civil Rights At {indJiding
competisatory and pumlwe dmmnages), Executive Order 11246 (afirnuative sclion for all’ povernment contractors),
Age Dissrimination in Employment Act, Americans with Disabilities Acet (inctuding compenisatary and punitive

-damages), Occupationl Safery and Heallh Act, Drug-Free Workplace Act, National Labor Relations Adt
(providing for eallcetive bargaining and other unian aclivitics). Worker Adjustment and Rﬂmming Motifichtion

Act, Cnild Suppon Enforeeinent Reporting, Wage Gamishment Requircmiems, and many Siate Iams mcludm,q

“comman laws mg‘trdmg wrongful discharge and payment of S1ate payrolf and ipconie ties.
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IN THE HOUSE OF REPRESENTATIVES. .

M.r.SHAW introdueced the rﬂnﬂ\'&i'in{,' hill; which wag refstret) 1o tht(:omnuueﬁ e .- Ce
. on N E o

A BILL RS
T e provide nues governing the 1mp]ementatlonofw0rkexpe- .
rience and co'rmnuniFY‘SeW'le‘- programs under the-pro- -, .. ”
gram of bluck grunts to States for tempadrary assistance -
for needy families,

1 Bo it enacted by| the Senate dnd House of Representa:
tiues of the UnitodfStates of Americe in Congréss asseniblad,

SECTION 1. SHORT ITTLE. N
This Act may b? cited as the “Workfare Implement'a.

e B W W

tion Aect of 1997
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1 SEC. z. RULES GOVERNING WORK EXPERIENCE ANT} COM.
MUNITY SERVICE PROGRAMS.

°D

3 (x) IN GENERAL-~—Section 407 of the Social Stﬁ.r:.urit}-'
4 Act (42 US.C. 607) is ameuded by adding at the cud lthe‘
35 t‘ollowing*. .

6 - “{) RuLEs GOVERNING WORK EXPERIENCE AND

7 COMMUNITY SERVICK PROGRAMS. —

8 “{1) DEFINITIONS ~—As used in this section:
9 “{A) WORK EXPBERIENCE PROGRAM.—The
!0 term ‘work experience program’ means a pro-
11 grom which is designed to— '
12 (i) provide experience or training for-
13 : indivi"duals.nut able to obtain employment
14 ' ~ in order to assist them to move to employ-
i5 ~ment; and .
‘16 “(it) improve the empldyabiﬁt:jr of jro-
| 17 gram participants through ectual work ex-
18 ‘perience to enable such individuals to move
19 promptly to employment.

Sofve - nsefal ‘public: Frpésein

" healih; sadal’ seivice, ehvirorimental: protection,’

257" edutation, virban and rural developimient afid re- . ..

26 ¢ . - developmént, welfare, recrestion, public. facili-

L Chnieihar 17, 1807 (1230 et
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] tics, publie safety, and day care, and other pur:-

2 poses jdentified by the State.

3 "(2) MAXIMUM HOURS OF PARTICIPATION, —

4 “(A) MONTHLY LIMIT—A State thst N
5 cIécté: to establish a work experience or commu-

6 nity setvice program may not require any indi-

7 'viélual o participate in any such program for a

g cc»mhinc.d‘ total number of hourk per month that

9 exceeds— ~
10 “{I)(I) the amount of assistance pro-
11 vided during the month 10 the family of
12 which the individual is & member under t-he
13 State programs funded under this part;
i4 plus | |
15 “(TI) the dollar valuc equivﬁlént of
16 any benefits provideci during the month to
17 the household of which the individua! is 8
18 member under the foud stump prog:’ram-:
19 under the Food Stamp Act of 1877; minus:- - ‘

20 . *(ITT) any amount that is conéﬁtéd-:(brf."

~:‘-:rcasonab1y expeeued bo be. collectec_l-‘-‘:"-a;‘_ a

:*':Itermmed m' “&LCO!ﬂauC‘.c mi.h"methoé' a1

S ;—_.'":-".‘;::-'f'pmved hy hie’ Seeretm'y which

- gedgunt of rer.e-nt collcetions but noi. a‘

25 T ‘Tearages) by the Stae s child -'SUPPON?"’(,”.‘..
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I\ behalf of the family of which the inditvdidual
. 2 is s mamber that is not paid to the famify;
3 divided by '
a4 “(i1) the minimum wage rate in effoet
5.' during the month under section 6 of the
6 Iair Labor Standards Act of 1938
7 “(B) \:;VEEKLY. LIMIT.—A State that elects
- 8 to establish a8 work experiencé or community
9 © service program wmay not require any individual
10 to participate in any such program for a eom-
11 bined total of more than 40 hours per weegk.
12 “(C) I'ROCEDURE FOI ADDIESSING ER-
13  RORS.—A State that elects to establish a work
14 eaq-:perience or community service program thall )
15 establish procedures to address errors in the
16 apphieation of this paragraph.
17 “(2) SPECIAL RULES~—
18 . “(A) EXEMPTIONS FROM FICA AND
‘ 19 FUTA~—Amounnts paid by resson of particips-
- 20 . tion in a work expenence -Or,'éoniiri_unity' service: o

B _ ‘ ‘twn 3121(&) of thc In rnal Revenue
.25 . Codc-of 1986 (relating to Federal Iu- 7

. Baerambor 11, 1997 [12:39 pm)
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10

12
13
14
15
16

1
18
19

5]

suronce Contributions Aet)) for puor-
poses of chapter 21 of such Code;
| *(II) as compensation (as defined
in sectian 3231(c) of sueh Code for
purposes of secetions 3201(a) and
3221{a) of such Code (relating t,o' tier
1 railroad retiremnent taxes); or
“¢III) as wages (as defined in
section 3306(b) of such Cade. {relating
to Federal Upemployment Tax Act))
for pwrposes of chapter 23 of suul:1
Code; and
“(ii) shall ndt be taken into account in
determining any benefit un'dezi Fedarsl lgw
(o which the individtal would otherwise be
cntitled on account of the payment of such
amounts (other than a tier 2 railrod retire-
ment benefit).
“(B) RULES R.ELATING '1‘0 bﬂNlMTTM‘

o wAGES AND

-MANKER npl PAYMEN'T‘ 01" .

- g:raph (2) w:th respect ;.ta.- part]mpa.nt-' mf-_--;-.:~

8 work " ex'ponence or commumty semcc;'

el i 4T 1A )
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13
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) ':-".'Oppormmty Recanclhauon Act of 1996

: .2'0'

(h)
403(.’1)(5)(0)6)(1) of such Ac (42 - USC. -
603(&)(5]((;)(1)(1)) is amended by msertmg “(as ‘défined

in secuon 4070)(1))" before the pétiod.
(c) RFTMMCTMW -'I‘he amendmen :
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program shall be treated as compliance
with anv requiremexﬁ. of the Fair Labor
Stundards Act or any other Federal law
relating to the amount or payment of mini-
mum wages thal. applies to the participant
in respeet of participatién in the program.
“(ii) SATISFACTION OF RULES A8 70
MANNER O PAYMENT OF WAGQES-—The
provision of a benefit cheek to a partic-
pant in a work cxpericnec or community
service program shall be treated as coinpli-
apec with any requirement of the Fair

Labor Standards Aet or sny other 1ederal

law relating to manner of payment of

wages that applies to the parlicipant in re- |

gspect of participation in the pro'gi-am."’.
CONFORMING ~ AMENDMENT —-Section
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FICTENT FARTICIPATION IN WORK EXPERI-
ENCE OR COMMUNITY SERVICE PROGRANMS.

(a) INn GEXERAL —Section 407(¢) pf the Social Seeun-

& ity Act (42 U.8.C. 607(¢)) is amended by a&ding at the

7 end the following:

8

9
10
11
12
13
14
15
16
17

18

19

‘Gaplénber 11, 1097 (1280 prL) .

3

-shall be ureatéd as engaged in work for the mo'nth:

1996.

“(3) STATE OI'TION 70 TAKE SCCOUNT OF CER-
TAIN WORK ACTIVITIRG OF RECIPIENTS WITH sUPPI-
CIENT PARTICIFATION IN WOKK EXPRERIENCE OR
COMMUNITY SERVICE PROGRAMS.—Notlwilhstanding
paragraphs (1) aud (2) of this subsection and sub-
section (d)(8), for purposes of determining monthly
participation rates under paragraphs (1)}{B)(3) and
(2)(B) of subsection (b), an individual who, duriné
a month, hay participated In a work experience or

community service program for the maximum nun-

ber of Liours that the individual may be required to

participatc In sueh & program d{:ri.ng the month

Snum niabst of Hours.",
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{ (1) RerroactiviTy.—The amendment made bv sub-
2 | seetion (a) of this éecztion shall take effect as if included
3 in the e;\actt.mum, of section 103({(a) of the Personal Re-
4 sponsibility and Work Opportunity Raconciliation Aet. of
5 1996, |

7 Goplatbar 14, 1997 (1239 pan,) - -
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Sobzec. (aX14XA) (B). (15) o (1. Publ.
103296, § STHOMXBX-vi), sobaitnd,
wherever appearing, “Internal Revenve Code of
19656" for “Intarns} Reverne Code of 19547 all

previousty wanslated for purposes of codificition-

s “Title 25" and required no change in text.
Subzea. (&), (N, (g). ©(1, ¢). PublL.
103-296, § 32UeXa)C), sabstituted, wherever
appearing, “Interral Revenue Code of 19867 for
“Internal Reverve Code of 19547, all previcusly
translted for purposes of codifiearion 33 "Tide
26", requiring no change in test, 2nd conforming
thereto “such Code” in para (1) and (2)4af
subeet, (f) to read “Title 26°. A

Subsec, 00. PobL. 1I3-296, § 107(sX4), sib-
stituted “Conumisgioner of Social Semxrity™ for
“Secretary” wherever appewzing in pars. (1), @),
and @XC). v

Sybsec, (kX1 Pub.L. 103~-296,
§ 3Z16eXIXC), incinded references to sections
A1E(XIXCNID. . 415(Y1HD), 4180XIXE), and
LEEENCHGD of this tls and substituted defini-
tion of the tettn “ngtional sversge wage index”
for the definition of “deemied average totsl
wages™.

Subsec. G2 Pob L. 103-298,
§ 323(eXIXC), added por. (2}, Former par. )
was redesignatad (2}

Sabsec. (o). Pobl. 103258,
§ 3ZeXIHA), (B). redesigrated par. (2) 28 @)
and pubstiuzied therein “tus subsection” for
“paragrsph (1)

NOTES OF DECISIONS

72 ——= Miscellancous wages .
Govermment sarvice of sosial aecurity dissbili-
ty claimant who slested Rot Lo becoine subject to
Federst Employment Redrement stem
(FERS) did not fall within Social Seoarity Act's
defipition of “empioyment” and therefore, tlaim-
ant’s civil service earmings were nogoovered and
did not constitata “wages” for purpose of Aet's
disahility benefit offset provision and were prog-
ecly excluded frum gverage current earnings

-§ 110, Deﬁnilioml relating to employment

For the purposes of thds subchapter—
(a) Employment

The term “employment” means any scrvice performed after 1936 and prior to
tforthepwpomo{thﬁxmbchsptuundorthehw
applicable to the period in which such service was performned, aud any service, of

perfarmed after 1950 (A) by an employee for the pesson employ~
ing him, irrespective of the aitizenship or residence of either, (i) withun the Unfted
States, or G ob or in cormection with an American vessel or American aircraft
wnder & contract of service which is entered nto within the Unitad States or during
ﬂ::e performance of which and while the employee is employed on the vessel or
zircraft it tonches at a port in the Urdited States, if the employes is e.m&l:;ied on s.tlg

s, or {

195} which was em]

whataver natore.

‘Des. 81, 1996, see section 1468(eXZ) of PublL.

1D

42 §410

Effective Dates

1996 Acta. Amendment by scetion 14€1 of
Pub.L. 104158 applicable to taxable years be-
ginming after Dec. S1, 1996 se¢ section 1421(e)
of Publ_ 104183, 9ot ogt as 3 note under
section T2 of Title 26, loternal Reverrue Codc.

Amendment by section 1458(b}2) of Pub.L.
104-183 applicable 1o remuperstior paid after

104-188, set out 83 a note under section 3121 of
Tite 28. Internsl Revenge Code.

1934 Acts. Amendment by Pub.L. 103-357 ap-
plesdle o remuneration paid after Decembér
31, 1993, aee vecvion 2GNSXA) of Publ.
102387, sat out 88 8 hote Gnder section 8102 of
Title 26, Internal Revenue Code.

Amendment by section 10T(aX4) of Publ
103-296 effective Mar. 31, 1996, see secdon LIC
of PubL. 103-296, set out 85 a mota under
sovtion 401 of this tle.

Plan Amendments Not Required Until Janu-

ary 1, 1998

For provieions direcing that f ‘any amend-
rents Tasde by sections 1401 to 1485 of PublL.
104-188 require an amendment to any plan or
anpuity contract, such amendmens shsll not be
required to be made befare the Erst day of the
frst plan year beginning on oF after Jan. 1,
1998, see section 1455 of Pub.L. 104188, set our
a3 & note under section 401 of Tide 28, Intermal
Revenue Code.

caleclation, Smith v, Salivan, CAS (Ark)
1992, 582 F2d 308

Term “wages” for Qlevlating sverage currert
in stsnre reducing sodal secarity dis-
abﬂi&ybeneﬁuifthermedﬁﬂ%ofma:
wocunt excleded noncoversd wages earned out-
gide Soeis] Security system. Prather v, Shalaly,
D193, 8¢ F.Supp. 289, affrmed 14 F33
595.

in connection with such veasel or aircraft when outside the United

cutside the United States by a citizen or resident of the United States as an

employee () of 2n American employer (as defined in subsection (e) of this section).

or () of a foreign affitate (as defined in section 3121( X6) of Tite 26) of an
- American employer during any period for which there is in effect an agreement.

emtered into pursnant to section 3121(7) of Title 26, with respect to such affiliate, of
(C) i it is service, regardiess of where ar by whom performed, which is designated
as eruployment or recognized as equivalent to employment under an agreement

13

PAGE
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entered into under section 433 of this title; excepr that, in the case of service
performed after 1950, term shall not includé—

(1) Service perfi ovelgn agneultural workers lawfully admitted to
the United States from the Bahamas, Jamaica, and the other British West
Indies. or o any other foreign country or possession thereof, on 3 temporary
basis to perform agrieultural labor;

(2} Domestic service performed in 2 local college club, or local chapter of a

< college fratemnity or sorerity, by a stadent who Is enrolled and is regularly

attending clesses at a school, college, or university;

(3MA) Service performed by a child under the age of 18 in the employ of his
father or wothers

(B) Service not in the course of the employer’s trade or business, or
domestic service in a privats home of the employer. performed by an individual
under the age of 21 in the employ of his father or mother, or performed by an
individoal in the employ of his spouge or son or daughter; except that the
provigions of this subpamfaph shall not be applicable to yuch domestic service
performed by an individual in the employ of his gon or daughter if—

(i) the employer is 2 surviving spouse or 2 divorced mdividual and has
not remarried. or has a spouse living in the home who has 3 wental or
physical condition which results in such spouse’s being incapable of caring
for a son, daughter, stepsen, or stepdaughter (referred to in clause (D)) for
at least {4 continuous weeks in the calendar quarter in which the service is
rendered, and

(i) 2 son, deughter, stepson, or stepdaughter of such employer is living
in the home, 2nd

(i} the son, dau . $tépsen, or Jtepdaughter (referred to in clause
(i) has rot attained age 18 or has a mental or physical condition which
requires the persomal care and supervision of an adujt for at lesst 4
centinuous weeks in the calehdar quarter in which the service is rendered;

{4) Service performed by an individual on or in connection with 2 vessel not
an American vessel, or on or in connection with an afreraft not an American
zirerafy, if (A) the individual is employed on and in eonnection with such vessel
or aircraft when outside the United States and (BXi) such individual is not &
citizen of the United States or (i) the employer iy not an American employer;

(3} Service performed in the employ of the United States or any instrumen-
tality of the United States, if such service—

(A} would be excluded from the term “employment” for purpases of this
subchapter if the provisions of paragraphs (5) and (6) of this subsection as
in effect in January 1983 had remained in effect, and

¢B) is performed by an individual who—

(i) has been continuously performing service described in subpara-

graph (A) since December 31, 1938, and for purposes of this elause—

(I) if an individual perfarming sarvice desaibed in subpars-

graph (A) returns to the performance of such service after being

separated therefrom for a period of less than 366 consecutive

days, regardless of whether the peried began before. on. or after

December 31, 1983, then such service shall be considered continu-

Qus.

(I if an individual performing service described in subpara-

graph (A returns to the performance of such serviee after being

detailed or transferred to an international orgenization a3 de-

scribed under section 3343 of subchapier III of chapter 38 of Title

& or under section 3581 of chapter 35 of such ’;iﬂe. then the

tervice performed for that orgznizaton shall be considered ser-
vice deseribed in subparagraph (A),

(3D i an individval perfarming service described in subpara-
graph (A) is reemployed or reinstated after being separated from
fuch service for the puwrpose of accepting employment with the
American Institute of Taiwan as provided under section 8310 of
Title 22, then the service performed for that Institute shall be
considered service described in subparagraph (A),

14
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- (IV) if an individual performing service- deseribed in subpars.
-graph (A) returus to the -performance. of, such service afier
. performing service .Bs a member of a.uniformed service (Inelod-
. "+ ing, for purposes of this clamse, service in-the National Guard and
" . teroporary servica'in the Coast Guard Reserve) and afler exercis-
- ing restoration or reemployreent rights as provided under chapter
43 -of Title 88, then the service so. performed-as 3 member of a
-um&mdnwmshaﬂbemnﬂduedmdacﬁbedmsnb-
paragraph (A), and
’(Vhfanxndividu.alperfammgaeﬂieedemﬁadmmbpm
graph ‘fA) retmms W the perforuance of sueh service afler
employment (by a tribal orgarization) to which section £50i{eX2)
" of Titlé 25 gpplies, then the servies. performed far that tribal
orgmﬁmﬁanshaﬂbeeomider'edm‘mauuibedinmbpm
groph (A); or
(i) i3 receiving an annwtyfrom the Civil Serviee Retirement and
‘Disablity Fungd, or benefits - (for service as an employee) under
-another retiremegt system established by .z law of the United States
for employees of the Federal Govermument (other thar for members of
the zniformed services); .
except thatt.luspangr.sphshallnotzpply with respect to any such service
performed on or after amy date on which ‘such individual performs—

" (C) service peHormed P t.he" Presideut‘or Vice President of the United

(D) service per!ormed»— ‘
(i)’in 8 position placed in the Exewme Schedule under sections
. 5312 through 5317 of Title 5, .
(it} as 2 noocareer appointee in the Senior Exeeutive Service or a
mncsreermemberntthe Seniar Foreign Sexvice, or
(it} & 8 posmon to which the individua! is sppointed by the
President (or his designee) or the: Vice President under section
106(3X1), 206(a)X1), or 107(aX1) or (b}1} of Title 3,-ff the maximum

1D

.mofbamcpayforsudzposmomsatorabovethzntefcrlevelVof.

-the Exerutive Schedule,

(E)semmpeﬂarmedasmecmemeoftheUnhdSmtes,m
Associate Justice of the Soprame Court, & judge of a United States coart
of appeals, 2 judge of 2 United States district coizrt (ncluding the distriet
cwnofatemmry).;judgg of the United States Court of Federal Claims,
& judge of the United States Court of Intérnationsl Trade. 2 judge of the
UmtedSm:esTaxGomaUnRedStatesmamte,or:refereein

" bankruptey or United Stites bankrupteyjudge, )

{F) service performed as a Me.mber Delegzte. or Residint Commisgion-
er of or o the Congress,.

. (G). anyother service in the Ieg:alaﬁve brunnh of the Federal Govern.

ment if such service—

D is perfnmed by an mdmdna.l who was fiot subject to subchapter

III of chapter 83 of Title 5, or to snother retirement system estab-

. lished by s law of the United States for employees of the Federal

CGovernment (other thap for members of the uniformed services), on
December 31, 1883, or

" (ii)-is performed by an mdmdual who has, at any time afler

December 31, 1983, received 2 lump-sum psyment under section

$42(2) of Title 5, or under .the corresponding provision of the bw

- establishing the other rehirement system described in elsnge @), or

(iii) is performed by en individual after sach individusl has other-
wise ceased to be subject to subckapter JI of chapter 83 of Title 5
(witkout baving un applicstion peading for coverage under such
sabchspter), while performing service in the Jegislative branch (deter-
mined withoot regard to the provisions of subparagraph (B} relating
to continuity ‘of employment), for any period of time after December
31, 1983,

.15
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andtor af this subparagraph (G} an fndividual fs subject to such
suhchsgte.r 1I or to any such other retirement system at any time only if
(a) such individual's pay is subject to deductions, contributions, or similar
paywents (contmrrept with the service being performed st that time)
mdersecm&m(a)nfmhmsorthemndmgprmonofthe !
law establishing such other system, or (n a3 case to which secton
8332(k)1) of such Title 5 applies) such individual is making psyments of
smounts equivalent. to sach deduetions, contributions, or Smar payments |
while on leave without pay. or (b} anch individual is recetving an annuity !
from the Civil Service Retirement and Disability Fund, or is receiving
benefits (for zervice a8 an employes) under ancther retirement system
: by:nl:;wnttbeUmi:edStatesfm-ployeeusaftheI-‘::den-al\r
Government (other than for members of the uniformed services), or .
(H)s&'vicepedmmedbyanmxhndnal—

(D) on or after the effective date of anelection by such individual,
under sectiva 301 of the Federal Employees’ Retirement System Act
of 1986 or section 2157 of Title 50, to besome subject to the Federal
Employees's Retirement System provided in chapter 84 of Title 5, or

(ii) on or sfter the effective date.of an election by such individual, !
under regulations issued under section 860 of the Foreign Service Act |
of 1880 (& USCA § 40710, to become subject W the Foreign
Service Pension Systemn provided in subchapter 11 of chapter 8 of title
I of such Act {22 GS.C.A. § 4071 et 3eq.); :

(G) Service perforined in the employ of the United States or any instrumen-
tality of the United Statas if sueh service is performed— i
(A) in a pensal institution of the United States by an inmate thereof;
(B) by any individual a5 sn employee included under seetion 63512} of |
Title 5 (relating to certain interns, student nurses, and other studenmt
eraployees of hogpitals of the Federa] Government) other than as a medical

or dental iritern or a medical or dental resident in training; or
(C) by any individual ss au employes serving on 2 tamperary basis in

ofﬁ're stonm, earthquake, flood, or other stmilar emergency;
.a—> perforined in the employ of a State, or any political sgbdivision
f or any ingoamemtality of any one or more of the foregoing which is
wbni]} ownedﬂ'zereby, except that this paragraph shall not apply in the case
—

{A) service included under an agreernent under section 418 of this title, ‘

(B) service which; under subsection (W) of this section, comstitutes
covered u—anspo:muon seTvice,

(C) service in the employ of the Government of Goam or the Govern-
ment of Américun Samoz or any political subdivision thereof. or of any
instrumentality cf any onhe or more of the foregoing witch iz wholly cuned
thereby, performed by an officer or employee thereof (ncluding & member
of the legislamre of any such Government or political sobdivision), and, for
purposes of this subchapter— :

(i) sny person whose service as such an officer or employee is not
eovered by o retirement systern established by a law of the United
States shall not, with respect to such service, be regarded as an officer !
or employee of the Unrted States or any agency or instrumentality |
thereaf, and i

(ii) the remuneration for service described in clanse () (including |
fees paid to 2 public official) shall be deemed o have been paid by the
Government of Guam or the Govermment of Ameriean Samaa orbya ™ !
political subdivision thereof or an ingtrumentality of any one or wore
of the foregoing which i3 wholly owned thereby, whichever is appro-
priate, ;

(D) service performed in the employ of the District of Colurnbia or any
instrumentality which i3 wholly ¢wned thereby, If such service is not
covered by a retirement system established by a Law of the United States;
except that the provisions of this subparagraph shsll not be applicable to
sexvice performed—

16
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£0 in a bospital or penal instintioh by a patiant or inmate thereo!:
(i byanyindindualnmmployeeimhﬂedtmdersaeﬁon&ol@)
of Tithe 5 (relating to. certain interns, sbudent murses, and other
.. student ees of hogpitals ‘of the District of Columbia Govern-
ment), other &5 8 toediesl ‘or deatal Intern o 88 & medical or
.-.deutalruidmhnahhg-
' (ﬁl)byuvlndiﬁdualumempimmonntempmrybms
‘incase of fre, storm, anow, wthquaka,ﬂmd,ordhetmihr
eIDeETgency; or |
(i) byamem.berofa'tmrd.mmmee.armdlofthemof
Columbia, paid on 3 per diem, meeting, or other foe hasis,
- (E) service perfawed in the exoploy of the Government of Guam (or
any instrumentality ‘which' is wholly owned by soch, Govermment) by an
employee properly classiffed a3 a temporary or intermitterst ernployes, if
sash service is not covered by a retirerment system established by 3 law of
Guam; emzptthat()theprmmnsofthmmhpnnmbshnﬂnotbe
appliczble to aervices perfarmed by an elected affzcial or 3 member of the
legislature or in a hospital or pensl institation by & patient or irmate
thereof, and (I) for purposes of this subparagiapk, clanses (D and () of
subparegraph (C) ehsll spply, or
(F)sen&czmtheemployotasme(o&zrthmtheDdeolm-
bia, Guam, .ar American Ssmos), of any political subdivision thereof, or of
any instromentality of any one or more of the foregoing which is wholly
owned thereby, by an individual who.is pot & member of 8 retirement
aysfzmofﬁch&a:e.pohﬁcalmbdi%on ar instrumentzlity, except that
the provisions of this subpersgraph shall not be spplicable 15 service
. performed— .
) b}’anmdlvnhalwho!semployedtomhevesucb mdmdu.d from
-umploymem. Co
(u)ma}mpnal.home oro:hermnmmbyapanentorinmte

(i) byamrmd:vm:dasanemployaeservmgonsmponrybam
»meaeeofﬁre,mmm.eaannahs food, or other similar
emergency; |

(iv}bymele:uonuﬁmlorelmnwurkxnfthemmenmn
paid 'in a calendar year for suck oervice ia less than $1,000 with
reapect to service perfarmed during any calendar year cotnmenting oo
or zfter January 1, 1996, ending on ar befare December 81, 1999, and
the adjusted amount détermined under seetion £15(eX8KB) of this title
for any calendar year coiumending on or after Jamary 1, 2000, with
mpectmaemceperfnmedduﬂngsmhcahndaryw or

(v) by an aimpleyee in u peiticn compemsited solely on 2 fee basis

- which is treated pursuant to section 411(eNEXE) of this title as 3 trade
urbusmeasiorpmpusaofmdmbnefwchfeeammeamgsm

: gelf employment; -

forpm'posesofthssu.bpmgaph.exceptaspmndedmreguhﬁons
prescribed by the Secretary of the Treamxry, the term “retirement systatn™
bas the mesning given such tarm by section 418(bX4) of this title;

(8XA) Service performed by 3 duly ordained, commissioned, or licensed
minister of a cirarch in the exercise of his thinictry or by a member of a
religious order in the exervise of duties required by such arder, except that this
mbpmgrsphahaﬂnotapplymmpeﬁmdbyamemberofwchan
oxder ini the exercise of sach duties, if an election of coverage under section
3121 of Title 26 is in effect with respect to such.order, or with respect to the
artonomois subdivigion thereof to which such member belongs;.

(B) Service performed in -the employ of s church or qualified church-
comtrolled organization if such church or organization bas in effect an election
under section 3121(w) of Title 26, other than service in an unrelated wzde or
bmess(wxfbmthemaamngofaemﬁls(a)of’[‘ltbm. )

(S)Semepetfomedbyanmdwﬂulasanempbyeormployeewpre-
seotative & defived in gection 3231 of Title 26;

- 17
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Quegest §2 \O(a)('\)(F)C DR ::,
q;\:. l?x‘:)m)m@ s of homm!- of tho Dlstrlcl of (blmm

mlnt).o it than a Hn dsatal intern or as &
medical or a
(ili) by avy individual as an ﬁuyee serving on a
tem ar,y basis in cRsa of fire, arm, snow, sarthquaks,
o or ether rimllar cmaxmer
V

o member of a board, sommittes, ar sounci] of

th et of Celum on ] ting,
“gwum hm.ptld a per diem, mosting, or

(B) sarvice performcd in the em of the Gavernment &f
Quam _(or any umrumantalitz is wholly cwned by

such Gevernment) by an smp.
‘temporary or lutermitient employes, if sish service is not

covered & retirement system estahliched a law of
Guam; axcept that &) Ihe Provisions of thl.n s G.Fw-h
ehall not be applicable to sePvicas ed by an elocted

official or 0 mamher o the llmnlngm orin a
penal ingtitution by a potlent oz innma the and (i) Ior
purpu h?é) tﬁ" :lhh lul Irngranh. ases (i) and (it} of gubpazra-
or apply, o
esrvioe in ths employ of = State (wther than the Distriet
of Columbla, Guam, or marican Sam any pelitical
nuhdmnun ﬁwuat or of any ingtrumen e? of uny one or
more of the fore, is wholly thereby, by an
. individual Wh no a mamhnr of o maont system of
. . +' -« " such Btate, al wubdivisien, or instrumeatality, BCEDG
that the promium of this subparagraph shall not b applica.
ble to servite performed=-
(i) by an individual who is employed to relleve sych
fndividyal from un ng:ymnl.
ii) in & hospit mc. or other institution by a
P'(‘t'f;“b;t | dwidunl ployes
any in 4% an am aerving ou a
u-y‘il]'aami:1 inucm of fre, storm, saow, sarthquake,
ot other slinilar emergency;
(w5 by an elettion afficial or election werker if the
ramunendon d in & celendar year for such ssrvice Is

o leas than with respect to service performed dur.
- .t %ug endnr ysay commancing on cr after January
? 935, ending on or bofore Decamber $1, 1999 andnu

djusted amount dotormined undar suction 218(cX8YB

fur g calendar year commencing on or after Jan
with rospact to mrvice performed during

“f'?b" T araployes in a positi tod solely

v) by an employes in a pogition compenga’ oD

foe basio wh nre is troated pursyunt (o mtlon
sutc 2XE) 8= 8 trade or bu.nn&a vnfpnm of inelu-
sioh of aueh feas in net earnings from aclf amployment;

for sas of this sub provided in
:egugwﬂg;n preacribed bypt?l?gzgmy ofttho Treagury, the
tp L. m—m mlmgll. sruck aut "§100° and uhnlrm-l 91,000 sk retpest % wmrvio
prhepd u, n& L{r dju!l“ 3'-’?&3.2'-"‘4 "uus’n :iu.zlz"ﬁ.'iam
fisable te m?:"c“:-"m?nmaa o ATF SV
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h 3
&BGU!!‘H ACT—-§21800) (Damt )

(&) The Commissioner of Bocial Security’” shall, at the request of
mv Sme. modify th ent with such State lo a4 to (A) include
nigu the l’rumt did n prwi apply,
orm)incdeinthecu-nf -&og:n the
agreement app igs, pervices prmo uclu d from ﬂuqnmant;
but the ngrumuntulom mnynotholnmdtm the
proviglons of this esction nglﬁ:ablo in the caso of an wriginal
agreemont with u State, «tion of an Agrasment uﬁuant to
a\mm)uf o rece ngu ce may epply to (ndividuals to
whom para ) is applicable (whether or not the previous
uclunnn Q me service of such Indivifuals was t to such
poragraph), but tmly if guch indmduulo are, on the effective date
8psC IO in suth catiun. ble to be mmbun uf l.:g
retirement syltem or if the :ntmn with respsct to su
individuals is pursuant to mhncﬂon (d
{5) Such sgresmsent shall, if the Sutu usests it, exclude (In the
cosa of any covera gronp) a'ny a.arlcu tural labor, or BaTvice
perforraed by & stude ﬂm agraph
#hall apply only wit.h ragpec to u:vleo whld is exeludod from
employment by any provician 8f saction 210(a) other than par ‘Tr ‘:h
isex

- (Thof such aecuun and aervice the remuneration for which i
frorg wage by subp ﬂ]rh (B}crucuon 209(aX 7).

; (B) 8u nurum.nt

' (A) mrvice performed by an indiﬂdunl who ls employed to
relieve him from un flomenc.

(B) sarvice performad in a hospital, homs, or other institution
by a pationt or inmats thereof,

“ (C)afg(v:}x)-ad transportation service {as dstarmined under ssc.

[+1:%

(D) service {other than agricultural labar or service gnrbmnd
by a student} which is excluded fram employmen 5
prondﬁ on of section 310(s) other than paragraph (1) l::i
section,

(B) service performed by an individual es an employes uwing
En oi.l tamﬁr li!:ﬁl' in caga of fire, storm, mow, earthquak

ood, or other ar emergen

(F) service doscribed in ul;'ctlocgﬁ 2 )X 7XF) which is includad ns
“employment” undar section 310(a}.**

(T) No agreement msey be made & :plicabln (aither in the o
agresmant or by sny moedification sarvies perf b
any individsal to whom parpgreph {BIB) io epplicable unless su
agreement provides (in tho case of sach coverage group invelved:
aithar !hnt the service of any individual to wham paragraph la
applicable and who is o member of such coverage group shall
continue to be cavered by such uraement in .caae ha th
becomes el ‘ﬁﬂalﬂ to be & member of a retirement gygtem, or that such
service shall cease to Lo 50 coversd whan h!tﬂmlﬁlﬂﬂu wbea
member of such a systam (but cnly if the agresment ia not already
applioablo to such oyltan pmmt to sybgection taxsn. whichever

~ may be dezired by the Sta

" “?- l.urm.%mx nmt sut “Secratary” aad mibstituted “Conmiglioer of Secial
'maa g. ;ﬂ,‘h“uﬂ'ﬁ‘m%%“‘“w'“'“"“““
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Exclusions~Mandatory and Optional

Social Secority Act Sectlons 218(0)(3),
218(c)(9), 218(c)(6), 218(c)(B), 218(A) (),
218(m)

431.  Effect of hxdwlom

When an absalute or retirement sysiem
coverage group i Included under an
agreement, the services of all employees
who wro members of the coverzge group
are covered unless they are mandatorily or
optioaally excluded.

432,  Mandatory Exclusions

The Federal law requires the exclusion of
the following types of services.

{ {a) Services of Employeer Who Ard
Hired To Relteve Them From
Unemployment

This generally excludes the services
performed by employees in work relief
programs (cther than the supervisury or
administrative employees for projects).
Genmny [t s the lment of the p

gtatutes or other authorities under which '
the program Is established,

Services of welfare recipierss performed
In return for assistance payments are
excluded from coverage because the

primayy (alent of such work-reli¢f
pm;w s o provide assisiance io needy
individuals and thelr families.

S OC/LEGAL, AFL/CIO=

teadoovh. 45
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- paricipants, and there is no employer-

9878 % 6/14
94:-53'.'333 rr

k:ln:;d performed rzy individuals urder
wo or wg ro mm
ST e desyied 3 e

experiencs and trqining to increuse the
emproyabimy of the individual are not
excluded from coverage because the
primary intent of the programs s not to
relteve from unemploymens,

Sxemple 3

Classroom qcrivities under the Sunvmer
Youth Programs of the Job Training
Parmership Act are not covered becouse
such aetivity is not employmers, 1.2., no
preduct or service is provided by the

employee relationship involved with respece
10 such acrivities. (See SLCH 643.)

Home or Other Institution by a
Patlsas vr Inmale

A “patient® is someone undergoing
treatment or recciving care In the -
institution, An “inmate® f3 someone who
livey in the institution either becauze he
was commiitied or choss to enler
voluniarily.

Mental hospitals, hames for alcoholies,
veterany’ homes, and correctional
institutions are examples of the institutions
ordinarily involved in this exclusion,

Servicey performed outside the institution
for the same unit of govemment which
opsarates it are considered parformed “in
the institution.” Further, sarviccs
performed as part of the rehabilitative and
therapeutic program of the institution arc
not covered if performed in the Institution
by a patient or an inmate thereof.
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not axempt thase services from Social
Security coverage,

Miscellaneous Federa) Legisistion
Affecting State lnd Politiea} Subdivision
Coverage K

640. Introduction

Over the years, Pederal programs have
been engrted to deal with almost every -
camgary of economic and social problems.
Numerous Federa] programs are
sdministered by Fadanl departments,
independent agencies, commissions, and
couneils deaigned to provida ecoromic
oppartunity, social services or cath
assisance to people with a varisty of needs.

Sometimes, services performed under
Federally engcted economic and human
development programs do not constitute
covered employment under the Social
Security Act. However, in soms inztances,
the services are, by statute, designated a3
being performed In the employ of the
United Statea for purposes of title I of the
Social Security Acl. Pursvant to section
205(p) of tho Social Security Act, the Social
Security Administration will decids whether
an individua! has od services In
covered employment, the pesiods of such
servics, and whether remuneration paid for
tuch employment constilutes wages, The
head of tha gnvemment agency deaignated
to administer a particular program will
detsrmine the amount of remuneration pald
and the periods for which it was paid. The
wage peyments may Include both cash and
in-lind remunemtion. In some situations,
the existence of coverage depends on the -
situs of the employing entity.

e i LR L UL'JIELI.N + AL RS
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~EMPLOYMENT ISSUES . 643
Prior to 1995, the Soslal Scourity Actdid

These instryctions relate mainly to those
provisinnz onder the enacling legislation
which staie that cartain services shall dbe
covered cmployment under the Social
Security Act, or, if the leglsiation does not
specifically o atate, those services which
are ¢overed employment becayse of the type
of services rendered and ths entity for
which performed.

641, Economic Opportunity Act of 1964

The Economic Opportunity Act of 1964
(veferred t0 as the EO Act) was enacted
Auguat 20, 1964, T(3 major purpose wes
stated as & mobilizatdon of human and
financial resources of the nation 1o combat
poverty in the United States.

Many of the programs which originated
under ths EO Act are now authorized under
separate legislation. Among them is the Job
Training Pannership Act which, on October
1, 1983, supersaged the Comprehensive
Employment ang Treining Act of 1973,
Some other programs that were created as @
rasult of the EO Act and amendments to that
Act, wers Job Corps, Community Action
Program, Headytart, Legal Services and
Native American Programs.

642, Job Training Partnership Act -
P.L. 97-300

The Job Treining Pertnership Act (JTTA)
superseded the Comprehensive Employmeot
and Training Act (CETA) effective October
1, 1983,

As under the CETA program, services

performed under JTPA programs generully
are not excluded from the definition of

covered employment @3 activity to relieve
from uncmployment.



LOC/LEGAL AFL/CIO- 915628781 8/141

'SENT BY:AFL/CIO LOC/LEGAL 3 9-18:97 ¢ 18:07,;

VIVIGIUN + 2026375323 ND.AH3  GR7

BASICIRO) —~EMPLOYMENT ISSIES . ~ G430

The status of any &ctivity Under the ITPA 643. Work-Study Programs
is detarmined under the usual common-law L _
rulss. There is no employer-employes . (a) Gensral
relationghip with respect to classroom
mining setivitles whete the JTPA The most frequently encountered work-
paticipant is attending classroom training, - study programs ase the type of programs
lectures, of demonstrations, because no formerly under title I of the Equal
employment cervicet with respect to such QOpportunity Act and currendy administered
JTPA activities are provided by the by the Depannment of Education and by
participant. participating colleges and universities.

If it is determined that the sctivity is The purpose-of the work-study programs

employment, the Fedaral-Stats agreement
and the mandatory coverage provision of
OBRA, will determing the coverage siatus
of the employment if the employer is = State
ar political subdivision.

1 the employment servicas ars performed
in a State or political subdivision position
which is not covered under the State’s
agrecment for full Social Security coverage,
the seevices performed after April 1, 1986
by individuals newly hired ufter thart date
would be subject to mandatory Hl-gnly
toversge. See SLCH 210. (Alsw, such
employment services performed afier July 1,
1991 in neneovered poaltions of & State or
political subdivision may be subject to
mandutory Social Security e. See
SLCH 2185 regarding mandatory Social
Security coverage.)

Under the JTPA, which is 3 Fadenlly
funded program, States and political
subdivisions erganized in service dellvery
areas, administer jointly with private
industry s job training program in the area.

See SLCH chapter 700 for Informaton on
what constitutes wages undar the JTPA.

is to stimulats and promolo part-ime
employment of students who are from low-
incoma families and who arc in need of
camings if they are to continue their coursc
of study.

The Depanment of Rducation enters into
agreements with ellgible institutions
(oolleges, universities, and vocational
schools) under which the Secretary of
Education will make grants to such
ingtitutions to assist in the operation of the
work-study programs. In brief, Federal
funds are allocated in accordance with a
prescribed formula, among all States.
Grants will then be made of those funds to
indlviduat colleges and universities on the
basls of the institution’s requirements for an
expanded work-study program.

(8) Composition of the Work-Study
Programs

Participation under these programs shall be
available only to a student: (a) who Is from
a low-income family, (b} is in neced of
earnings from such employment to pursue a
course of sudy, (¢) thows evidence of being
able to maintaln academic proficiency while
employed, and (d) has bsan sccepted as a

_ full-time student or, if already enrolled and

attending the institution, Is In good sundinp
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Social Security purposes. From 1988
through June 30, 1992, employerpaid
premiums for group lcga.l assistance up to
£70 pex cmployee could qualify for an
exclusion from wages. Prier to 1988,
there was no §70 limit on the exclusion,

741. Group-Terws Life Insyrance

Effective Janvary 1, 1988, employer-paid
premiums for group-term lifc insurance in
excesy of $50,000 for an employee
(including any former employes who
scparated from employment after 1988) no
longer qualify for an exclusion from
wages. Amounts not in excass of $50,000
continue to qualify for exclusion.

(P.L. J00-207) -

Employer-paid premiums for former
employees who separated from
employment befare 1989 continue to be
exciuded from wages if the employee wis
not recmployed by the same employer
after the termination date.

(P.L. 100-647)

Former employces who separated from
employment afigr 1988 are required to pay
the employee portion of Lthe Social Saeurity
and Medicare tazes on IRS Form 1040,
The employer reports the uncollecied mx
amounts on the Form W-2. (P.L. 10/-
Jo8)

742, Job Truining Portnership Act

Section 142(a) of the Job Training
Partnership Act (JTPA) provides that
individuals employed in activites, or
engaged in on-the-job training authorized
under JTFA, be paid wages not less than
the highest of:

~ spetifically excluded from coverage,

-- the minimum wage under section 6(a)(1)
of tha Fair Labor Sundards Act of 1938,

~ the minimum wage under the applicuble
State or-local minimum wage law; or

-~ the prevailing rates of pay for
individvals employed in similar
occupations by the sams employer.

Section 142(b) of the JTPA refers to
‘dllowances, earnings, and payments,”
Allowances and payments which are not
iniended es compensation for employment
scrvices are not wages for Social Security
purpoics, (See SLCH 642 for information '
on whether services parformed under
ITPA are covered employment.) The
praper classificeton of any payment for
Socia) Seeurity coverage purposes depends
on the circumstances under which the
peyment is made, It is pussible for an
individual to receive both wages and 2
needs-hased allowance, The allowance is
not part af the salary structure, bul iz a
needs-based payment made by the Jocal
agency in adojtion to any wages paid
which are based on services performed by
the individual participating in the JTPA |
program.

If payments under the ITPA program e
based on services covered undsr the Social
Security Ast, the payments are wages 85
defined in gsetion 209 of the Act, unless

743, Jury m'y

Employer payments to an employee,
absent from work on account of jury duty,
that represent the difference between the
employes's regular wages and the amount

received for jury duty are wages,
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1003. GOVERNMENTAL FUNCTIONS Include leg!slative,
executive, and judicial acliviies; e.q., prevention of crimes;
acting for the generat welfare and providing for the public
safety. Also known as "nonproprictary* funetions..

A proprietary function is gensrally a buginess engaged in by
a State or paiitical gubdiviglon gimilar o one & private
enterprise would engage In for profit. For example, a State
or local govemment may be engaged in a proprietary
function when it opsratas a liquor store, public amusemant
park, or public utility.

What may be 8 propristary function under the laws of one

State may nol be classified as such in ancther. The

provisions of State law govern In determining whether a

function I8 governmontal or propriotary. \

1004. THE FOLLOWING KINDS OF WORK CANNOT BE

COVERED under a Federal-State agreement:

A. Work devised to relieve employees from unemployment.
This does not include many programp financed from

Federal funds whera the primary purpose [s to give the
employse work expgrience ar lraining.

91562878 #11/14

8. Work in a hospital, homs, or other Institytion by & —"'-l
patient or resident thereol.

C. Work by trangponation system employees who arg
covered compulsorily by Sccial Securty (see §1005).

D. Work which wauld be excluded from Social Security [t
performed for a private omployer, except cortain
agricuitural labor and work by students.

E. Services performed by an employae serving on a
lamporary basls in case of tire, Blorm, snow,
earthquake. flood, or othar similar emergenty.

For coverage of serviges in firefighters’ and police officers’
pesitions under a retirensent system, see §§1011 and 1012.
Services of palice officers and firefighters whose positions
are net under a rotirement system of the Stale or political

subdivision are coverad when coverags is qbtaingd for the
coverago group. '

X |
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§404.0090

0L W, States and their
politianl m&n aod fRAIG.
wuninltion.

() Gomeral I you wusrk us su sm-
ploves of & Btave, & pONTIOA] subdivie
slon of & Btate. or any wholly owned
fastromantality of one or mars of
> , JO4r work is oxcluded from am-

0t uD)ess—

L) The work 13 coveled upder an
igresrusnt undsr saction 318 of the Ach
(400 subport M of this part): or
. (1) Tbe work i» covarad Maniporiation
T8 o dennsd in pestion 210(x) of
:lh. Aol (ase DATgTADN (¢} of thil wac-

on).

() You parform services after July 3.
11, w2 »0 applayes of & Btate (0thar
Than e Disteiov of Columble, Guam,
oF American Samus), & political subt-
division of o State. or apy whally
owned lastramentalley of ane or more
of e foregolog ond yed afe Bot @
membar of & retiTvmant aysiem of puch
8t ?o tical eubdivilion, or )nscru-
roentality. Rotirament avatem has the
mosning given thit tarm ip. ssotion
AL)NC) of Lho Act, oxcept a9 provided
in pemuations proscribed by (he Sec-
otary of the Treasury. This caratrspd
Aooa not apply to rvicss psrformef—
“m Ab an mmm employed to re-
lsve yoo from woamployment;

% (s1) o & Rospita), Bome, or other in
stitation where yau Are & Patiapt or Ip-
mats tharsol

(i) As ao cmployes ssrving on »
tompaTary hasis 10 caso of fire, ntorm,
maw, earthquake, flood, or other aimi-
1ar smergency,

tiv) A2 an aloction official or algation
waorger U the remasarctios pe!d (n a
oslendns yust for wuch sorvice prioe to
1995 (s loas than 3100, F 1008 tDRAR 31000
tor earvies parformsd in aDy calandar
yoar after 1004 and befnre 2000, or, for
sarvice paviorined in asy calazdor year
after 1080, lame ther tBe $1000 base
AMOUEY, ab sajuBtod PUrvUATt 1O sea-
tion XD of che Boeis] Setyrity
Aot to refleat chaages {a wages In tha
economy. We will publish mhis edjuet-

'meot of the 11000 bame cmount 1o the

¥ EDERAL REOISTER ob O 2fore Nevem-

~¥4F 1 proceding the year far which the
- adjusvmneat o meds.

" (¥) As mn employee 10 & position com-’

PAOIALSa solely 00 & Tee basly which i»
treated, parsuant o section J11(oXINE)

SSH eg o
O,

of the Act, 88 & irsde or busiame foy
purpeses of inglarion of he feos Lo Qoy
aarinre from sellmpioymens; or

{} The wark 18 covarsd
§404.1001 ot § 404.1049.

{fied
pioymams. Noswishataoding the provi.
slons of pamgrapl (o) OF T3IN Fetion,
your work may be covared 35 Meditnre
Qualifizd goveromont empinyment (sse
l?.wcl:b(o) of this subpare).
) pred ronsporation gervige—Q1)
wal Jor a public roAspOTLONOR
If you work for ¢ Dublia tion
syiwm of o State of political sabdivi-
0o of & Biate, your work may be egy-
sfed tranaportation ssrviom it all or
art of the sysia® was aaqiyired
privats genership. You must work as
an amplayee of the Stats or politizal
eubdivision In conovtion with fts opes-
Stion o 8 putlie wransporiatico system
far your wark to b coversd Granspol-
tation eazviss. TBis paregranh asta pat
sddliional sonditions thad must be mol
OF your work @ Yo govered transpor-
tatlen sarvice. If you wark for e poblip
trazgportation systam but your work (s
20t coverd transportation gervias.
your work may Ye covered for soclal se-
ourity purposes ander an agrvemant
nadar seation T18 of LRE A0S (v sud-

part M of this part),

(1) Frawsporiction Jpstam aruoved in
whels or (o pori afler 1937 and bafave
1951, All wOTK amar A8%0 fo: m public
traosporiation systam 1s covered \reae-
portation savvios \[—

{i) Any psrt of the Lansporiation
oycbemn was acquired from privete own-
eTIRIp altor 1530 abd before 1901; ond

(1) No gstderal retirvment systam
covering satetantially s} wark {8 gon-
nectlon with the e¢psratien of the
LrAnApOrtaiion syBtem asd gFusrantood
by the Btalo CORLItAtIon wAR 1D BIBOG
onobnomw 31, 180, red

) Tvansporiciion rystém Oopevo oa
Duocmbar $1, 1980, no port of WMAh was
aogutrec after 1aM gond Odxfure J841. If oo
part of & tragaportation SyYStam opaT-
atsd by & Btata cr political subdivision
ot Decamber 31, 1950, was acqulred
rom privets owooratip arver 1088 and
bafory 1831, work (oF thas publiy (rsns-
portation ayatem 13 not covered trans-
porwativn servieo valees parformed
ander condfiluna descrided 2 pars
grwph (DX{4) OT thit seo¥ion,
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pacticn AALEND) of the Act &l) (nter-
state tuywmontalities may divide &
retirement S¥Ulam tased op whother
the employess (n positions undar thst
SYstam want covarsgs. Tha Btates Bave
ing thia suthoridy sre Aloskm, Callinr-
vis, Counocticus, Vierids, Georgls, Ha-
wall, . Igluu. samohusetiy, Mib-
nesota, Nevads, New Jarsdy, New Moz~
500, york, Narth Daka\. Pens-
syivacis, Rboeds Ialand. Tennsnses,
TV Varmmosh, Waslitngbon, snd Wis-
cansin.

(%) Diviged vativemini sysion ooveTedd

group. A dividad wetiramadt sysiam
asverage gruod is srm?siu |‘ndcr 3
rotiremsent 1ystare of potitions of moem-
bers of ths hystam who VoOTid for cove
srege oA poaitions of individuale wao
baooTne rnombore Of THEe ayatem (the
“yos' group), snd positions of memhers
J‘:‘m systam who dJ4 nob eiscy oov-
arsga ( “a0" grond) and ioeligivle
employess (sse §104.1208). Por purposet
of this seotien tar greups coversd aftar
L988, {uv tarn “member” slso inelodes
134ividdaly WDo Buve an optlion tg bo-
some, mambars ¢f the retiremenc aya-
tem DUt have oot dans as. The poaition
of a FEamber in \ba “Ao'' group ean da
oovered i, within two yeirs after the
agreamenit or modification extanding
saveripe to ths “‘yaa' OTOUD b x4
outed] the State provides o oppor-
tuaity to tranafor the positlon to tha
covard "'y’ group ané the individual
ofcupYIRg thE poaltioh Mak¥es s write
ton reqasst for trapofer. The moem-.
bars of tha 00" group can AlEo be ooV-
ored i, by reforendum, s majority of
them Vo for covermgo. I \he majority
votes [or ¢OVATAZe, @&)] Das1UoDE of Lho
membere of the “an'" group bLecomo
covered. There {8 mo further suddlvi.
s5on of ¥ho 'no"’ group into those whe
voted £Or Alid ThOR0 who voled agaiznst
covarngs. If the Btats rejuessts, the
foglizitles 10 the 00’ ErCLD MAY be-
came PArt of the *'Pea’ groad snd Ravs
their servioes oovered,

(s) Referanaum procedurss. To divide a
retiremdnd Wyotem, the State must
‘00ndiet & refsrendum AMOOT the ays
tom'¥ smployoce. If he syatem s to be

* Qlvided, W governer or 8B lodividum
nampd by him mubl ¢ertiry to the Seo
rotary that:

{13 Tho roforendum wos hald by writ.
ten ballol on e guesticn of whether

LaPied S0l iw/ bt

s 20 ¢F HoW,

-bad tha Sppo
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@ ¥ Local Covtrosd

no‘i £0 CFR CN. bl (4-1-97 Scition)

membors of & Tetirvment sysicn wiah
ocoversgs under An AgTEATIONY;

@) A membere of the retirement
AYSLAIM 8) e Ume ths vOW was hald
rTRAlCY b0 Yo,

(1) A)) mambera af the srstass OD tha
dste 1ha aotics of tha refersnfum wos
tinpod were given at lsast 00 APV no.
vlod regarainy she refersndasn:

{§) TH relarendum WA SoDOuCLAd
uader the supervision of the governct
::.mwmpnumwmwm;

(5) Ths retirament sysiln wos @
vided into two pabls, ona of

‘pesictons of members of the apetem

wha vated for coversge and (Be otber
acomposed of the remaiing posicicres
ondsr ths retlrement (yatam,

After thn relarendum tha Stite May is-
olude thoss memberd who ahosd GOV
orsge under 1te agroomant &S & Fetire-
ment PYowm coverage groud- The
Atats Bad two years from che date of
the ref: to satr 1600 AN AFTES-
raent or modiflostion axtsnding cow-
arige to that sravp.

1400130  Ineliitls employems.

(8) Definiticn. An 1nsligible (s a8 am-
ployse who, 08 AN ocoupying & foal.
tion undsr a retirment aystam, is nod
aligidtle for mempareBip In that ayetam
meosuse of B pervens) dlaguslitioation
}Xe agv, phywicsl condition, ¢f langth
of soxvice.

(%) Covevage of inehipidls awmplonins, A
Blote ey, 12 itz agresmont 4r any
TMOMNCALITD 10 the agreemeas, Jovide
cOVOraga for the sarvices uf imeligidle
scployess in one of three Wayn:

(1} Ab part of av sa ab additian 5 4B
SUDA0IN LY QUvRrage gTOUR:

1) As part of 4 reuremsnt ayetem
oovarage grovp coverink all poEiuions
under she retivemant ayatem; or

(33 A8 paTt of O 08 &R additics 0 &
rotirgtmint aysterm  coverwge gToup
somponsd of bhoss msmbere (B poul
tiops 1B & retiremant aystsm whd
VOVEIRED:

ltbt..l.iﬂ Mandatarfly axsluded =y
Bome s4rvioss arv mandatorlly o

oludad from coverdge vnder g Btale's
GTeMIEL. They are:

91562878:#13/11
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{9) @orviges In ,
pesitions whery

Dasls;
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oes whlsh wr
il parformad for
aad

(8) ,ﬁWﬂm
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YOAD 410 Jens (09
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Social Securtly Adminishation

(A} Barviges of smployeas who sre
m::  relieve tham from unsmploy-
mebe:

() Bervices portormed in sn institd-

vy » patieny or inmate af ts 1o~
siltukion;

(o) Transportation MIvice subliol to
ths Isauranes Osnteibutions

(4} Cortelp emergency Mrvices io
caee of fitw, storm. SOgW. VDICAD),

(iauaks, food of other smilar
T

jand
(s cas othor than agricultunsl
Jsbarfar stadent services whioch would
Dé eEtlVasd from coversge U performed

for a'private emplopsr.

(0 GenAssl sovared uader ssotion
wuoe)iF) of ths  Act,  (See
14501280000} .

gn T8, Aug. B, 1080, as smanded ot I
aEN1, Deu. 37, 3600)

LUy Opiionally wxztuded serv:

Qortain sarvicss and positions may, if

the Btabta reguests i, be excluded from
Thess exTINAIONS May bo &)

plied o= & statowids basin or ssims-
uvely by soverage groups, Thay ars:  °

() Bareizes in any class or clapecs of
elvosive poaltions;

(b) 8ervises 1a any olase or clasess of
part:time positions;

(eXBervion In apy 0)aa or alastpn ol
ﬂ(:ém whore the pay ! 90 a fes

B

(u),-,'m sericultursl labor or atudent
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