
NLWJC - Kagan 
DPC - Box 061 - Folder-004 

Welfare - FLSA etc [7] 



r~ 

tJ Cynthia A. Rice 04/24/97 03:36:35 PM e't v. t-w." I'Di aMq l/-1aJ -
~ ~ '1 --\I ~ -kL'-'-{ y,:, 

l t h ClA-A-'CW -L.A.- 'fk:.~_ 
l '"fL,.;. ...... L (h:., _ «. ; J "-. 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: taxing workfare/welfare benefits 

L -, J~ , I'd I'ctvvv 
What do you think? - ~. -h ~ 
---------------------- Forwarded by Cynthia A. Rice/OPD/EOP on 04/24/97 03:39 PM ----------:p--.... t.14-~- \1-

- G It'l tc.t '- W-k ~ t. { 
I/..~ ~CvT I...~l-I t7 

~ \- te-,><-,,-~ L.. CLA- ~ 

Record Type: Record 

To: Cynthia A. Rice 

cc: 

~ l- !-<.-<....t t, ~ 
~c.-q·I~ ~ ~ (;11"(, 

(Cl..-\A (.A.fL 1t.l '\ ~C L 
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It seems to me that IRS will not be getting helpful advice out very soon on the s.. . (J. f L ,h we 
issue of what types of welfare/workfare payments are taxable for income and l..-L.A --l "'"' 
payroll tax purposes. It might be appropriate to put to ether a . int OPC NECC-C<.--'!>0\> l1- C/l.A \ 

decision process that . tiv 0 tion' is area and run \ - I ~ I c.. 
para e to the process involving IRS. I could imagine a proposal being, 1 ~ lJl..L-'--1.e.&-., f1J, 
developed that would simply COdif~ current ~ractice in the area of t~nd L.t-t-( 
prCf'liae some reasonable saf~b.adl(us for tax treatment Br:ld that WO! lId cost :So 
nothii1g1i1terms of foregone revenue (because the legislation just followed 
current practice). Alternatively, the exclusion for benefits could be expanded 
at some revenue cost. 

What do you think about this? 
Mark 
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April 25, 1997 

President William J. Clinton 
The White House 
1600 Pennsylvania Ave. 
Washington, DC 20500 

Dear President Clinton: 

On behalf of hundreds of thousands of women in poverty who will be required to 
meet the work requirements of Temporary Assistance for Needy Families (T ANF) under 
the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, we urge 
you to support employment protections for participants of ''Workfare'' and other work­
related programs. 

Most Workfare programs, which states can create to meet their TANF work 
requirements, require T ANF recipients to work in exchange for their benefits. 
Unfortunately, TANF does not mention the full range of employment and anti­
discrimination laws that can protect Workfare participants from unlawful conduct. 
Current workers who do not receive TANF are already protected by such employment 
laws as the Fair Labor Standards Act, Title VII of the Civil Rights Act of 1964, the 
Pregnancy Discrimination Act, the Family and Medical Leave Act and the Occupational 
Safety and Health Act. Denying Workfare participants similar protections sends the 
intolerable message that employers need not worry about treating Workfare participants 
fairly or with dignity and would allow Workfare employers to benefit from the labor of 
Workfare participants who are trying to support their families. 

In a typical Workfare arrangement, employers will get TANF recipients to work 
for 20 hours per week and perform any work that the employer assigns. The employer 
will direct the participant's work, supervise the participant, and monitor the participant's 
progress, but will not be required to pay the participant's wages, provide skill training or 
commit to lllring the participant permanently. In most cases, the employer's extensive 
authority to direct and control the participant's work will satisfy the legal tests, such as 
the "economic realities" test that courts have used to determine whether a worker is 
covered by a particular employment law. 

If employment protections are denied to Workfare participants, then this "make 
work" program, which is not creating jobs, is punishing recipients. In the absence of basic 
employment protections, Workfare participants are treated as prisoners who may have to 
endure discrimination or working in unsafe and hazardous environments or risk being 
sanctioned and losing their TANF benefits if they do not work under these conditions. 

SERVICE AND ADVOCACY FOR WORKING WOMe:N SINCE 1973 
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In light of TANF 's strict work participation requirements and our economy's lack 
of a sufficient number of entry-level jobs, we must create programs and policies that help 
women find livable wage jobs that can support women and their famiiies. Unfortunately, 
many Workfare programs will not advance these goals. Workfare forces participants to 
work in any job without regard to whether they need additional education, pre­
employment or vocational skills training, or whether that job will lead to permanent, 
unsubsidized employment before their time limited cash assistance expires. But, if states 
decide to implement Workfare programs, basic employment protections must be extended 
to program participants. 

As you stated in your proclamation for Women's History Month, women are 
almost an equal share of the labor force, yet gender barriers still exist that must be broken 
down. Do not allow Workfare to increase the barriers that women on welfare face as they 
work to become self-sufficient. We count on you to insure that Workfare workers are 
covered by the same employment protections that our country ensures for the rest of our 
workforce. 

Sincerely, 

American Friends Service Committee 
American Jewish Congress Commission for Women'S Equity 
Black Women's Agenda, Inc. 
Center for Women Policy Studies 
Chicago Commons Employment and Training Center 
Chicago Jobs Council 
Child Care Action Campaign 
Clearinghouse on Women's Issues 
Church Women United 
Day Care Action Council of Illinois 
Hadassah 
Illinois Hunger Coalition 
INET for Women 
League of Women Voters of Chicago 
League of Women Voters of Illinois 
Mid America Institute on Poverty 
National Association of Social Workers 
National Center for the Early Childhood Workforce 
National Council of Negro Women, Jnc. 
National Organization for Women 
National Women's Conference 

~OOJ 
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New Girl Times 
North Lawndale Family Network 
Poverty Law Project 
Women Employed Institute 

cc: Erskine Bowles, Chief of Staff 
Albe11 Gore, Vice-President 
Seth Harris, Department of Labor 

J Elena Kagan, Domestic Policy Counsel 
Cynthia Metzler, Department of Labor 
Bruce Reed, Domestic Policy Counsel 
Donna Shalala, Health and HUman Services 
Ray Uhalde, Department of Labor, Employment and Training Administration 
Ellen Vargyas, Equal Employment Opportunity Commission 
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IfUS'OOL/OASP ID:2022196924 

U.S. Department of Labor AssiSlant Secrolary lor Policy 
Washinglon. D.C. 20210 

MEMORANDUM FOR THE ACTING SECRETARY 

FROM: SETH HA~ 
DATE: APRIL 23,1997 

APR 25'97 

SUBJECT: PRESS I3RlEFING ON WELFARE ISSUES 

9:29 No.002 P.02 

Attached is a memorandum Ii-om Stacey GrundmWl regarding a press bricfing l;cheduled 
for next Thursday by severa.! worker and welfare advocacy groups on the application of 
employment laws in the welfare reform context. Unless you object, J will send copies of this 
memorandum to the appropriate people in the White House tomorrow for informational 
purposes. 

The event's orllani7-crs have tentatively expressed interest in arranging for the workers 
who will participate in the press briefing to meet with me that morning. It would be a private 
meeting not open to the press. If a request is eventually made, J intend to agree to the meeting. 

We will provide additional information as it becomes available. 

cc: Bill Samuels 
Stacey GrundmWl 
Marvin Krislov 
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MEMO 
To: 

From: 

Subject: 

Date: 

Seth Harris 

Stacey Grundman ~ 
Advocates/Labor Pr~~riefmg on Labor Laws and Welfare 

April 23, 1997 

9:30 No.002 P.03 

As I mentioned, a number of welfare advocates and labor unions are planning a press briefing on 
the application oflabor laws to welfare recipients. The briefing is scheduled for 12:30 on 
Thursday, May 1 and will focus on the minimum wage -- though other labor (and, I presume, 
non-discrimination) laws are also likcly to be raised. 

Sponsors: Involved organi7,ations include the AFL-CIO, AFSCME, SEIU, Center on Budget 
and Policy Priorities, Center for Law and Social Policy, Women's Legal Defense Fund, and the 
National Employment Law Project. 

Presentation: Speakers have not been confirmed at this point. The current plan seems to be to 
begin with a series of speakers who will talk about the importance of labor protections for 
welfare workers. Tentative speakers include Wade Henderson, Imen Bravo, David Smith, and a 
representative of ALSMO (Association of Lutheran Social Ministry Organi7..ations). 

The second component will be presentations by two NYC welfare workers and Kathy 
Wilkinson (the minimum wage worker who introduced President Clinton at the minimum wage 
bill signing event). 

Finally, Steve Savner and another not-yet-determined expert will answer questions on the 
application of the laws. 

Message: The groups are hoping to illustrate the importance orthe minimum wage in making 
welfare refonn a successful effort to move people from welfare to work. The emphasis seems to 
be on the need to move welfare recipients into work that provides dignity, leads to independence 
and self-sufficiency, and ensures the safety of workers. The intention does not seem to be to 
attack on the Administration for inaction but to provide additional support for a favorable 
decision by the White House. They also view this as a response to the APWA resolution calling 
for an exemption from the minimum wage and other labor laws for welfare recipients. 

Hill Visits: There is n possibility thut meetings with targeted congressional offices will be 
arranged to begin to educate staff on these issues. 

I will provide udditional information as I receive it. 

CC: l3ill Samuels, John fraser, Marvin Krislov, Kathy Curran, Rich Fiesta, Meg Schryver 
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Issue -- A legislative fix may be necessary if minimum wage requirements are applied to TANF 
workfare: Under the new welfare law States are required to move large portions of their T ANF 
caseload into work activities. By FY02, States must place 50% of their caseload in activities 
which last at least 30 hours per week'. (In FY's 97-98, only 20 hours are required.) Many States 
will try to meet these work requirements by placing recipients in workfare slots. If it is 
determined that the Fair Labor Standards Act applies to these workfare positions, then States 
cannot require individuals to work more hours each month than the individual's monthly benefit 
divided by the minimum wage. Almost no State's TANF benefit is high enough to meet this 
requirement. 2 

One way for States to mitigate this problem would be to count the value of a household's food 
stamp benefit towards the total benefit which recipients must work off as a part of their work 
requirement. The Food Stamp Act (FSA) allows States to require T ANF recipients to perform 
workfare for the value of the food stamp benefit, but work requirements for the two programs are 
not consistent. Specifically. the FSA contains a prohibition against requiring individuals with 
children under age 6 to participate in work activities. Approximately, 62% of the AFDC families 
had children under age six in 1994. This barrier would create significant obstacles for States 
who wish to meet the work requirements by creating workfare slots without raising T ANF 
benefits. For the purposes of wage supplementation, there are no barriers to combining Food 
Stamps to the underlying T ANF benefit because there are no specific exemptions from workfare. 

Administrative Fixes: States could request a Food Stamp demonstration waiver from this 
prohibition. However, there are a couple of complications with using demonstration waivers as a 
solution. First, the demonstration waiver authority is intended for time limited welfare 
experiments which apply to limited portion of the State caseload and require an evaluation. It is 
likely States would consider these requirements as burdensome and problematic with regards to 
meeting their requirements. Second, the exemption for households with children under six exists 
in two places in the FSA. One is within the food stamp work requirements and the other is in the 
workfare provisions. USDA is prohibited under statute from waiving the food stamp work 
requirement exemption. Some might interpret a waiver of the workfare requirements as 
undermining Congressional intent. Finally, States may have some flexibility-under a Food 
Stamp Simplifed Program. However, USDA staff do not believe this is true. Even if it is, many 
States may not want to adopt a Simplied Program, and its requirements are significantly more 
burdensome than a demonstration waiver. 

Legislative Fixes~ The Administration could formally propose, or could informally propose as a V 
part of the technicals bill discussion, an amendment to the food stamp act whicn would eliminate f f!s 
the exemptIon from work reqUIrements and workfare for individuals working to fulfill an T ANF 

IOfthese 30 hours, IO may be education or job t~ining while the rest must be in work. 

lUsing July 1996 AFDC benefit levels. only Alaska and Hawaii's maximum benefit for a three person family is in 
excess of the minimum wage when dixided by 30 hours per week. 



'. 

requirement. This would not be inconsistent with the Administration's previous position on the 
Food Stamp work requirement child care exemption -- the Administration would have lowered 
the exemption age to 1 as long as child care was available. Also, it would assist States in 
meeting their T ANF work requirements and it would continue to provide an exemption for non­
T ANF households who may not have the necessary child care to fulfill the requirement. 

Recommendation: If a policy is announced which would indicate that the FLSA applies to TANF 
workfare slots, information should be provided on the food stamp issue. Food Stamps could be 
combined with T ANF for the purposes of wage supplementation and for workfare as long as the 
household does not have children under six. The Administration should proposal a technical I t\.c.",.u-
amendmenuo fix the problem for households with children under six. In the interiin, the nil 
Adminstration should state that it would provide waivers to States that feel they need them 
immediately to meet the 20 hour per week requirement. 
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~ % ~ <:-. (ii) The Secretary may suspend the termination of payments 
~ 'd' u~der subparalP'aph (C)(i) for such, period as the Secretary deter­

nunes approp,nate, l3?d mstead ,WIthhold p,ayments provided for 
under subsection (a), III whole or III part, until the Secretary is sat­
isfied that there will no longer be any failure to comply w:ith the 
requirements of subparagraphs (A) and (B) and subsection (b)(I)(A), 
at which time such withheld payments shall be paid, 

(iii) Upon a finding under subparagraph (CXi) of a substantial 
failure to comply with any of the requirements of subparagraphs 
(A) and (B) and subsection (b)(1)(A), the Secretary may, in addition 
to or in lieu of any action taken under subparagraphs (C)(i) and 
(C)(ii), refer the matter to the Attorney General with a request that 
injunctive relief be sought to require compliance by the Common-
wealth of Puerto Rico, and upon suit by the Attorney General in an 
appropriate district court of the United States and a showing that 
noncompliance has occurred, appropriate injunctive relief shall 
issue. 

(c)(l) The Secretary shall provide for the review of the pro­
grams for the provision I of the assistance described in subsection 
(a)(l)(A) for which payments are made under this Act. 

(2) The SecretaI}' is authorized as the Secretary deems prac­
ticable to provide technical assistance with respect to the programs 
for the provision of the assistance described in subsection (a)(I)(A). 

(d) Whoever knowingly and willfully embezzles, misapplies, 
steals, or obtains by fraud, false statement, or forgery, any funds, . 
assets, or property provided or financed under this section shall be 
fined not more than $10,000 or imprisoned for not more than five 
years, or both, but if the value of the funds, assets or property in­
volved is not over $200, the penalty shall be a fine of not more than 
$1,000 or imprisonment for not more than one year, or both. 

WORKFARE 

SEC. 20. [2029] (a)(l) The Secretary shall pennit any political 
subdivision, in any State, that applies and submits a plan to the 
SecretaI}' in compliance with guidelines promulgated by the Sec­
retaI}' to operate a workfare program pursuant to which every 
member of a household participating in the food stamp program 

__ who is not exempt by virtue of the provisions of subsection (b) of 
this section shan accept an ofter from suCh subdiVISIon to penon'l 
work on its behalf, or may seek an offer to perform work, in return 
for compensation consisting of the allotment to which the household 
is entitled under section 8(a) of this Act, with each hour of such 
work entitling that household to a portion of its allotment equal in 
value to 100 per centum of the higher of the applicable State mini­
mum wage or the Federal minimum hourly rate under the Fair 
Labor Standards Act of 1938 [(29 U.S.C. 201 et seq.)]. 

(2)(A) The Secretary shall promulgate guideline~ pursuant to 
paragraph (1) which, to the maximum extent practicable, enable a 
political subdivision to design and operate a workfare program 
under this section which is compatible and consistent with similar 
workfare programs operated by the subdivision. 

(B) A political subdivision may comply with the requirements 
of this section by aIlel fltiflg 

August 22. 1996 
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W ttt!J frHter operating any2()"') workfare program which the \. 
Secretary determines meets the provisions and protections pro- ' 

vided un~:t~~;~f(¥!n. . Wt+t A . (b) 14. household 2()"'2 member shall be exempt 
from workfare reqm ents imposed under this section if such 
member is- ,.... -

~
2()"'3 (1) exempt from section 6(dXl) as the· result of 

ciause(B , (C), (D), (E), or (F) of section 6(dX2); . 
, / at the option of the operating agency, subject to and 
~) currently actively and satisfactorily participating at least. 20 

--l~ Q..~.. hours ~ week in a wor~ trflillill~ fll'Bg"I fl:m activity 20-4 reqUIred 
TJI· under title N of the SOCIal Secunty Act (42 U.S.C. 601 et seq.); 

J)A,I',b't!. : f{;t (3) mentally or physically unfit; r f±}1 (4) under sixteen years of age; 
6l ..... ';j) fE1 (5) sixty years of age or older; or 

fF1 (6) a parent or other caretaker of a child in a household 
in which another member is subject to the requirements of this 
section or is employed fu1ltime. 
fB1 2()"'sW S·de.;eet ~ 9uejlfl:r~fljlhs fB7 ftfttl fG1; itt the ettSe ef ft 

hensehelil tfiftt is e!felfljlt ffem weffl refjllil'ements iffljlBsea -*'" this Ael: 
!IS the rest!It ef jlflrtieijlfl:tiBn ffi ft eBffllfllinity wtfflt e!fjlerienee Ilregrflffi es­
tnelisheil ffiItIelo BeetiBn 400 ef the SeeiaI Seelil"ity :Aet f4B. U.S.C. 6001; the 
mfl!£iffiliffi ntlffieel' ef flffilrs itt ft ffiBntft ft;r whleft ttH memhers ef euclt he'dse 
IlflItl ffifty be reEpireil ~ Ilflrtieifltlte itt welt jlrBg"!'fl:ffi sftttH E(jtlftI the resttIt· 
Bettlineil I;y cli,~iling 

fit the ftffiBtlnt ef !lSSisttl:llee jlfI:itI ~ welt hBliseheld ft;r euclt fliBllth 
ffiItIelo title W ef welt Aet; tBgetfter with the Yaffie ef the fuetI stamp 
al:ietment ef welt heliSehelil fur Stteh mBftth, by 

W the higher ef the Feclerlll tit' 8t:f\:t:e minimlim wage ffi effeet fur 
stteh mBflth. 
fB7 Itt fte eYeRt ffifty ftfI:Y stteft member be I'efj<.iree ~ jlftrtieillflte ffi 

!ffieft fll'Bg'I'ftm _ t:hftR ~ flettros JlEI' mBlltft. 
f{;t Fet' the jltll"f"Bse ef S'dbflftl'fI:g"!'ftllh (A)(i), the Yaffie ef the feetl 

st:ftmJl fIIletmellt ef ft hB'dSehelil fur ft mBllth sftttH be iletem.inea. itt fleeBl'il 
ftftee -with pegulEtti'Bfls gS'lemitlg t+te ismtftl'lee ef fttt ftllatmeflt t:e ft hansehalcl: 
tIlftt eBlltaills _ meffiBe!'S tIlftR the llumBer ef members ffi ftft ftSsist&nee 
Mit est:£tlJlis~ea. ~ title W ef stteIt :\e!:, 

(c) No operati~g agency shull require any participating member 
to work in any workfare position to the extent that such work ex­
ceeds in value the allotment to which the household is· otherwise 
entitled or that such work, when added to any other hours worked 
during such week by 'such member for compensation (in cash or in 
kind) in any other capacity, exceeds thirty hours a week. 

(d) The operating agency shall-

20-1 Effective July I, 1997, section 109(eX1) of the Personal ResponsIbility and Work Op­
portunity Reconciliation Act of 1996 (P.L. 104-193) amends subpara. (B) by striking "oper­
sting-" and all that follows through "(ii) any other" and inserting "operating any". 

20-2 Effective July 1,1997, section 109(eX2XAXi) of the Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996 (P.L. 104-193) amends para. (1) by striking "(bX1) 
A household" and inserting "(b) A household". 

2<>-'Effective July I, 1997, section 109(eX2XC) of the Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996 (P.L. 104-193) redesignates subparas. (A) through 
(F) as paras. (1) through (6), respectively. . , 

-'Effective July I, 1997, section 109(eX2XAXii) of the Personal Re.ponsibility and • 
Work Opportunity Reconciliation Act of 1996 (P.L. 104-193) amends subpara. (B) by strik· 
ing "training program" and inserting "activity". 

20-' Effective July I, 1997, .ection 109(eX2XB) of the Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996 <P.L. 104-193) strik .. para. (2). 

August 22. '996 
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FOOD STAMP ACT OF 1977 Sec. 21 

(1) not provide any work that has the effect of replacing or 
preventing the employment of an individual not participating 
in the workfare program; 

(2) provide the same benefits and working conditions that 
are provided at the job site to employees performing com­
parable work for comparable hours; and 

(3) reimburse participants for actual costs of transportation 
and other actual costs all of which are reasonably necessary 
and directly related to participation in the program but not to 
exceed $25 in the aggregate per month. 
(e) The operating agency may allow a job search period, prior 

to making workfare assignments, of up to thirty days following a 
determination of eligibility. 

(0 DISQUALIFICATION.-An individual or a household may be­
come ineligible under section 6(d)(1) to participate in the food 
stamp program for failing to comply with this section. 

(g)(l) The Secretary shall pay to each operating agency 50 per 
centum of all administrative expenses incurred by such agency in 
operating a workfare program, including reimbursements to partici­
pants for work-related expenses as described in subsection (d)(3) of 
this section. 

(2)(A) From 50 per centum of the funds saved from employment 
related to a workfare program operated under this section, the Sec­
retary shall pay to each operating agency an amount not to exceed. 
the administrative expenses described in paragraph (1) for which no 
reimbursement is provided under such paragraph. 

(B) For purposes of subparagraph (A), the term "funds saved 
from employment related to a workfare program operated under 
this section" means an amount equal to three times the dollar value 
of the decrease in allotments issued to households, to the extent 
that such decrease results from wages received by members of such 
households for the first month of employment beginning after the 
date such members commence such employment if such employ­
ment commences--

(i) while such members are participating for the first time 
in a workfare program operated under this section; or . 

(ti) in the thirty-day period beginning on the date such first 
participation is terminated. 
(3) The Secretary may suspend or cancel some or all of these 

payments, or may withdraw approval from a politicirl subdivision to 
operate a workfare program, upon a finding that the subdivision 
has failed to comply witp the workfare requirements. 
SEC. 21. [2030] DEMONSTRATION OF FAMILY INDEPENDENCE PRO­

GRAM. 
• (a) IN GENERAL.-Upon written application of the State of 

Washington (in this section referred to as the "State") and after the 
approval of such application by the Secretary, the State may con­
duct a Family Independence Demonstration Project (in this section 
referred to as the "Project") in all or in part of the State in accord­
ance with this section to determine whether the Project, as an al­
ternative to providing benefits under the food stamp program, 
would more effectively break the cycle of poverty and would provide 
families with opportunities for economic independence and 
strengthened family functioning. . 

(b) NATURE OF PROJECT.-In an application submitted under 
subsection (a), the State shall provide the following: 

August 22. 1996 
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tification period unless there is a change in the 
composition of the household. 
(vi) CHANGE IN HEAD OF HOUSEHOLD.-If the head 

of a household leaves the household during a period in 
which the household is ineligible to participate in the 

.food stamp program under subparagraph {B}--
(I) the household shall, if otherwise eligible, 

become eligible to participate in the food stamp 
program; and 

(II) if the head of the household becomes the 
head of another household, the household that be­
comes headed by the individual shall become ineli­
gible to participate in the food stamp program for 
the remaining period of ineligibility. . 

() \( \( 12..") (2) A person who otherwise would be required to comply with 
~ ~\ ) ~ AU Ahe requirements of paragraph (1) of this subsection shall be ex­

empt from such requirements if he or she is (A) currently subject 
to and complying with a work registration requirement under title 
IV of the Social Security Act, as amended (42 U.S.C. 602), or the 
Federal-State unemployment compensation system, in which case, 
failure by such person to comply with any work requirement to 
which such person is subject shall be the same as failure to comply 
with that requirement of paragraph (1); (B) a parent or other mem­
ber of a household with responsibility for the care of a dependerif , 

, child under age six or of an incapacitateaperson;-{Cfa'oona 'fide" 
Student enroHed at least hill time in any recognized school, train­
ing program, or institution of higher education (except that any 
such person enrolled in an institution of higher education shall be 
ineligible to participate in the food stamp program unless he or she 
meets the requirements of subsection (e) of this section); (D) a regu­
lar participant in a drug addiction or alcoholic treatment and reha­
bilitation program; (E) employed a minimum of thirty hours per 
week or receiving weekly earnings which equal the minimum hour­
ly rate under the Fair Labor Standards Act of 1938, as amended 
(29 U.S.C. 206(a)(1», multiplied by thirty hours; or (F) a person be­
tween the ages of sixteen and eighteen who is not a head of a 
household or who is attending school, or enrolled in an employment 
training program, on at least a hl"lf-time basis. A State that re­
quested a waiver to lower the age specified in subparagraph (B) and 
had the waiver denied by the Secretary as of August 1, 1996, may, 
for a period of not more than 3 years, lower the age of a'dependent 
child that qualifies a parent or other member of a household for an 
exemption under subparagraph (B) to between 1 and 6 years of age. 

(3) Notwithstanding flIlY other provision of law, a household 
shall not participate in the food stamp program at any time that 
any member of such household, not exempt from the work registra­
tion requirements of paragraph (1) of this subsection, is on strike 
as defined' in section 501(2) of the Labor Management Relations 
Act, 1947, [(29 U.S.C. 142(2))]because of a labor dispute (other than 
a lockout) as defined in section 2(9) of the National Labor Relations 
Act [(29 U.S.C. 152(9))]: Provided, That a householQ shall not lose 
its eligibility to participate in the food stamp program as a result 
of one of its members going on strike if the household was eligible 
for food stamps immediately prior to such strike, however, such 
household shall not receive an increased allotment as the result of 
a decrease in the income of the striking member or members of the 
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Record Type: Record 

To: Bruce N< Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP, Diana FortunalOPD/EOP 

cc: 
Subject: flsa 

According to DOL, a number of welfare advocates and labor unions are planning a press briefing on 
the application of labor laws to welfare recipients 5/1 at 12:30. Sponsors are AFL-CIO, AFSME, 
SEIU, Center on Budget and Policy Prioirities, Women's Legal Defense Fund. Speakers include 
Kathy Wilkinson--the minimum wage worker who intorduced POTUS at min wage bill signing. Hill 
visits are like to happen as well. According to DOL, message is "not to attack us for inaction but 
provide support for a favorable decision". 

Not helpful. Any chance we'd make our decision known (with privitization) by then? 
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Combining Food Stamp and TANF Benefits for tbe Purposes of Work Requirements 

b.'-..e - A legislative fi:r may be n£cessary ifmillimum wugc requirements are applied to TANF 
worifare: Under the new welfare law Stales an: required to move JlIIgc portions ofthc:ir T ANF 
ca.~eload into work activities. By FY02, Stales must place 50"/0 of their cascload in activities 
which last at least 30 hours per week'. (In FY's 97-98, only 20 hour.; arc required.) Many States 
will try 10 meet these work rcqui=naIlS by placing recipients in workfure slots. lfit is 
detennincd that the Fair labaT Standards Act applies 10 these workfare positions, then States 
cannot require individuals to work more hours each month than the individual's monthly benefit 
divided by the minimum w:age. Almost no State's TANF benefit is high eDOugh to meet this 
requircmellt.2 

One WdY for States to mitigate this problem would he to eount the value of a househQld's food 
stamp benefit towards the total benefit which recipielI1s must work off as II part ofthcir work 
requirement. The Food Stamp Act (FSA) allows States to requi:c T ANI; recipients to perform 
woIkfure for the value of the food stamp benefit, bUI work requirements for the two programs are 
not consistent. Specifically the FSA contains a prohibition against reQuiriJ)g jndiyiduaJ~ with 
children under aee 6 to participate in wods activities, Approximately, 62% of the AFDC families 
had children under age six in 1994. "Ibis harrier WoUld create significant ob>-mclcs fOT Stak:s 
who wish to meet the work requirements by crcating workfiue slots without raising T ANF 
benefits. For the purposes of wdSe supplementation, there are no barriers (0 combining Food 
Stamps 10 the under-lying TANI' benefit bccau.'iC there are no specific exemptions from workfare. 

Adminislrative Fixlts; States could request a Food St3mp demonstmtion waiver from this 
prohibition. However, there 8IC a couple of complications with using demonslnlIion waivers as If 
solution. First, the demanstrntion waiver au(hority is intended for time limited welfare 
experiments wbich apply to limited portion of the State casc.load and n::quire an evaluation. It is 
likely States would consider th= requirements as burdensome am! problematic with regard~ to 
meeting their rcquiremcnt~" Second, the exemption for households with children under six exists 
in (wo places in the FSA. One is within tbe food stamp work requirements and the other is in the 
workfare provisions. USDA is prohibited under statute from waiving the food stamp wods 
requircmcm ""emption. Some might interpret a waiver of the work1are requirements as 
undermining Congressional intent. Finally, States may baYe some: flexibility under a Food 
Stamp Simplifed Program. Ho~. USDA staff do nol believe this is \rue.. 'Even if it is, many 
StIllCS mllY not W411t to adopt a Simplied Program. and its requirements are significantly more 
burdensome tban 8 demonstration waiver. 

Legislalive Fb:es: The Administration could formally propose, or could infonnally propose as a 
part of the tcchnicals bill discussion, an amendment to the food stamp act which would elimimtte 
the exemption from work requirements and workfare for individuals vrorking to fulfill an TANF 

2lJs"ln.C July 1996 AfDC benefit ~1s. only Ala1l.a ¥nd Hzw:l.ii·~ rTlU:imurD bcncfu (or u three pm;cn faullJ)' i$ itt 
,:.:<x:'<or,hc minimum wogcwilen dividcd by 30 ~p:r-.ccl:. ,. 
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requimnent. This would not be inconsistent with the A<lministmtion's previous position on the 
Food StamP wort requirement child = exemption - the Adminislr .. tion would Juwc lowered 
the exemption age to 1 as long as child ,care was available. Also, it would assist States ill 
meeting their T ANI' work requirements and it would continuc to provide an exemption for non­
T ANF households who may not havc the necessary cbild ,care to fulfill the requirement. 

Rccol7rmendaJioTl: If a pr.llicy is announced which would indicate that the l'LSA applies to T ANF 
workrare slots, infurmarion should be provided on the food stamp issue. Food Stamps could be 
combined with TANF for the pwposes of wage supplementation and for workfare as long lIS the 
household docs lIot have children under six. 'fbe Administration should proposal a teclmical 
amendment to fIX the problem for households with children under six. In the interim, the 
Adminstration should state that it would provide wzrivo:rs to Slates tbat fecI they need them 
immediately to meet the 20 hour per week requirement. 

3!lVd 
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U.S. Department of Labor Assislant Secretary lor Policy 
WaS/linglon. D.C. 20210 

FROM: SETH HARIU 

DATE: MARCH 27, 1997 - Noon 

SUBJECT: ATrACHED L.A. TIMES ARTICLE ON WELFARE REFORM 

I wanted to make you aware of the attached L.A. Times sto:t:y which 
ran today. It discusses an APWA resolution urging that the 
Administration waive the Fair Labor Standards Act for welfare 
recipients. I am working on getting a copy of the resolution and 
will pass it along when I do. . 

'Ihe L.A. Times reporter has called and asked us for comnent. We 
have given her our usual and approved "we I re working on it" line. 
Is there anything else you would like us to say to the reporter? 
Obviously, we will need to rrove fast if we want to state any 
other position. Please let me know. 

attacbrnfmt 
bec 
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Thursday, March 27,1997 

Group Pushes to Limit Workfare Benefits 

• Labor: Resolution presses White House to exempt 
welfare recipients from such laws as minimum wage. 
Debate could have vast implications. 

By MELISSA HEALY, Times Staft'Writer 

WASHINGTON •• Putting the White House in a difficult 
political bind, a coalition of state and local human services 
agencies on Wednesday urged the Clinton administration to 
waive provisions orthe Fair Labor Standards 
Act-including the minimum wage--for welfare recipients 
placed in community service jobs. 

A resolution passed Wednesday by the American Public 
Welfare Assn. marks a significant escalation of pressure on 
the administration to Nle on a central question of welfare 
reform. Requiring slates to pay "workfare" participants the 
minimum wage onS.IS per hour (beginning Sept. I, 1997) 
and comply with other provisions of the labor act, such as 
overtime pay, could undermine their ability to administer 
welfare programs more efficiently than the federal 
government, the agencies contend. 

Labor groups and advocates for the poor, however, are 
pressing Clinton equally hard to ensure that the labor aet 
applies to welfare recipients required to work in community 
servi~ jobs as a condition ofreeeiving public aid. 

The position the White House ultimately takes is 
expected to have enormous financial implications, since 
hundreds of thousands of welfare recipients who cannot be 
placed in private-sector jobs are likely to wind up on the 
rolls of state workfare programs. 

State administrators fear that branding welfare recipients 
who are fulfilling work requirements as workers could have 
far-reaching consequences. It could possibly make them 
eligible for a wide range of costly employee benefits, 
including unemployment insurance, workers compensation 
and paid vacation and sick days. 

Labor officials have declared that most workfare 
participants should be entitled to health and safety coverage 
under the Occupational Health and Safety Act, the right to 

http://www.latimes.comIHOMElNEWSIPOLITICSlt000027734.html 3127/97 
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organize and join unions under the National Labor 
Relations Act and protection against discrimination under 
civil rights laws. 

The atate officials fear that if they are required to 
provide such a range of benefits and protections, costs will 
soar. And if tho same requirements are applied to the 
nonprofit organizations who often provide workfare 
opportunities, they added, the complexity and cost of the 
new requirements likely would drive away many such 
groups--and the work experience they provide welfhre 
recipients . 

. "The impact ofthi. is potentially monumental," said 
Clarence Carter. commissioner of Virginia's Department of 
Social Services. "It may be a slippery slope argument but, if 
indeed you say the [Jabor act] applies, and that begins to 
define these people as workers as we currently know it, 
then who's to say that every other work requirement 
wouldn't apply ... ? It'. a whole host of problems. And they 
could very well be bogeymen. But the possibilities are 
frightening .• 

At a recent rally organized here by a welfare rights 
organization, White House special assistant Gene Sperling 
told demonstrating workfhre participants that the issue was 
under review at the White House. Faced with hooting 
activists carryin8plaeards reading" A day's work for a day's 
pay" and ·WelCare Workers Union, Yesl" Sperling said that 
the administration's "overall orientation" is to see the laws 
applied broadly. 

Among state welfare agency administrators, such hints 
touched off a flurry of angst and activity, which culminated 
in Wednesday's resolution. The staff of the American Public 
Welfare group polled its state agency chiefs, asking whether 
application of the labor laws to welfare recipients would 
pose a hardship. Within 48 hours--a lightning pace for such 
a disparate coalition--31 state administrators fired back 
with their concerns. 

"This is a complicated enough bill and a very, very 
difficult bill that's going to strain everyone to get it done," 
said Cornelius Hogan. secretarY of Vermont's Human 
ServicCs Agency: 'We just don't need another 
complication ... 

One of the most prominent workfare programs that 
predated welfare reform-the federal JOBS 
program--required states to pay minimum wage for hours 
spent in job-related activity by welfare recipients 
transitioning to work. And many states' programs, including 
New York's and Wisconsin's strict workfare programs, are 
designed to assure that minimum wage requirements are 

http://www.latimes.comIHOMElNEWSIPOLmCSItOOO027734.html 3/27/97 
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met. 
"This is real work, so people should be compensated as 

such, • said Steven Kest, executive director of the Assn. of 
Community Organizations for Reform Now, whieh 
organized the rally and meeting with Sperling in 
mid-March. ·You can't have it both way •. Either this is 
training or it's work and It'. clearly not training, • he said of 
New York's workfare program. 

CopyriptlM ADaela Tim. 

U!JilW 'ENIEBWNMRNII IPiSIlNADON LA,) ICLASSlflEDSJ 
'COMMUNml!SllMABKmPACIJ IIllJIttEBJ (SPWoyn own 

(mmNI§J amm ISO, CAb gxcrt'61 (MCJUVES) fHQMRJ 

http://www.latimes.eomIHOMEINEWSIPOUTlCS/t000027734.html 3/27/97 



Record Type: Record 

To: 
cc: 
bee: 

Emily Bromberg/WH O/EOP 
Elena Kagan/OPD/EOP, Cynthia A. RicelOPD/EOP 

Subject: Re: flsa liID 

major new legal problem that food stamp law appears to prohibit families w/kids under 6 from being 
required to work. Something like half the families fit this profile. This would give Mississippi a lot 
of company. OMB/USDA are trying to find out if there is an administrative remedy but so far no 
luck. They are going to tell HHS about the problem now. USDA and OMB are working on a J 
legislative fix. This problem doesn't appear to be changing our basic position so far though. 

It's kind of weird that it appears that no one has figured this out (states, labor) to date. 

Emily Bromberg 

~~~~r---E-m-il-Y-B-rO-m-b-er-g-----------------------------~~«*H~~r.'~~, 
03/28/9711 :37:48 AM 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP 

cc: 
Subject: lisa 

any update here? i'm hearing that we have a major FS problem reo requiring mothers with kids 
under 6 to work. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP, Kenneth S. Apiel/OMB/EOP, Stacy L. Dean/OMB/EOP 

cc: 
Subject: Some info from HHS on existing workfare programs and minimum wage 

First message is my response to the second message, which is a bit confusing. 

---------------------- Forwarded by Diana Fortuna/OPD/EOP on 02/24/97 06:29 PM ---------------------------

Record Type: Record 

To: 
cc: 
bee: 
Subject: 

mpugh @ acf.dhhs.gov @ INET @ LNGTWY 

Records Management 

Re: CWEP, AWEP, Waivers !il 

Thanks for your helpful email. 

Our basic question is to what extent have states already been paying minimum wage. So we will 
be interested to look at the size of AWEP programs that didn't pay minimum wage. Is there a way 
to separate non-mw AWEP program from mw AWEP programs? 

On waivers, I understand your point that waivers either simply folded in AWEP/CWEP, or else they 
included private sector/ wage supplementation which was always paid at minimum wage. 

Our goal would be to say something like "x% of state workfare programs already pay minimum 
wage", where x% is fairly high. And if x% isn't that high, that would be very useful to know that 
we are changing the rules on the states. 

mpugh @ acf .dhhs.gov 

~ mpugh@acf.dhhs.gov 
~ !SY 02/24/9705:30:00 PM 

Record Type: Record 

To: Diana Fortuna 

cc: 
Subject: CWEP, AWEP, Waivers 



Diana -- I'll give you a call on this but wanted to send it in writing as 
well. .. 

In answer to your question about how many states have been running CWEP and 
AWEP programs under JOBS, according to the most recent data (JOBS 1995-1996 
characteristics book): 

• 32 states have CWEP programs, which are exempt from FLSA but not from the 
minimum wage (participants cannot work more hours than their check will cover 
at $4.75/hr) 

• 41 have AWEP programs, which HHS interpreted as sharing CWEP's FLSA 
exemption. The tricky thing is that AWEP allows flexibility in hours (so that 
employees work a consistent number from month to month regardless of 
fluctuations in the welfare check). 

• There isn't a helpful way to answer your third question, which I understand 
was how many state waivers were silent on the min wage issue or did not meet 
mw. CWEP and AWEP (created under JOBS) provided states with all of the 
flexibility they needed in this area, so when they asked for waivers it was for 
provisions other than wages/hours in these "public" work activities. Usually 
it was for other things, like extending the amount of time people could be on 
work supp, or broadening eligibility standards and income disregards. States 
often incorporated their CWEP and AWEP activities under the "statewide welfare 
reform" umbrella, but you won't find things in the CWEP/AWEP area that they 
couldn't have done anyway without a waiver. (Work supp and the subsidized 
private sector stuff was different, but those types of things never had a FLSA 
exemption and always had to pay min wage). 

I am sending both of you a chunky fax full of helpful (I promise) information 
(like which states have been doing this and how large a %age of their caseload 
was in). States don't have to tell us too much about what they are going to do 
under TANF, so our info is spotty in this area. We have indications that many 
will continue with current arrangements, simply expanding them. 

Hope this is what you need. If it isn't, call me -- Margaret 401-6944 



Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Stacy L. Dean/OMB/EOP 
Subject: Minimum wage 

I asked John Monahan for HHS's info on how often they have granted subminimum wage in the 
past. He gave me the same general, non-quantified response we have gotten in the past: all CWEP 
workfare had to meet minimum wage; some AWEP workfare did not; and some waivers were 
mushy on the topic. I assume you want me to follow up and ask them to quantify this? (Stacy, 
have you asked HHS for this as well?) 
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From: Kenneth S. Apfel on 03/18/97 12:32:51 PM 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: Labor Law and Welfare 

fyi 
---------------------- Forwarded by Kenneth S. Apfel/OMB/EOP on 03/18/97 12:34 PM ---------------------------

03/18/97 12:05:53 PM 

Record Type: Record 

To: Kenneth S. Apfel/OMB/EOP 

cc: Cynthia M. Smith/OMB/EOP, Jill M. Pizzuto/OMB/EOP 
Subject: Labor Law and Welfare 

---------------------- Forwarded by Janet Himler/OMB/EOP on 03/18/97 12:06 PM ---------------------------

No. 52 Tuesday March 18, 1997 
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REGULATION, ECONOMICS AND LAW 

White House Reviews Labor Law To Determine Welfare Recipients' Coverage 

The Clinton administration contends that welfare recipients who must participate in local workfare 
programs to receive benefits should be covered by the Fair Labor Standards Act, the federal law that sets 
out minimum wage and overtime requirements, presidential advisor Gene Sperling said March 17. 

Sperling, a special assistant to the president for economic policy and chair of the National Economic 
Council, told a group of workfare participants and grass roots activists that the White House is continuing 
to review federal labor law to determine whether welfare recipients who must work for their benefits are 
covered by the law and whether they are permitted to organize. 

"We are trying to find out right now what the best legal course to take is," Sperling said during a noon 
event sponsored by the Association of CommunitY Organizations for Reform Now. ACORN invited 
Sperling to discuss the president's welfare reform initiative, while it pressed its case that workfare 
recipients should have the right to organize for the purpose of collective bargaining. 



:4 " ..... 

Haven't Heard from the Lawyers 

"Our orientation and our hope is that the [FLSA] law applies as broadly as possible so that anybody :J 
working [in workfare programs] does get the minimum wage and ... and has the right to organize," he 
said. 

"We are trying to find out how the law works best," according to Sperling. But he admitted that the White 
House still has not heard back from all its lawyers on this matter. "Sorry to say, I just do not know the~ 
answer," he said, again stressing that the administration's "overall orientation" is that workfare ..--------J 
participants are covered by federal wage and hour provisions. 

Sperling reiterated that the president is committed to pushing through his proposal to improve the new 
welfare law. As laid out in the president's fiscal 1998 budget request, the president wants Congress to 
approve a $3 billion job placement and· creation program over three years, allotting $750 million for 
fiscal 1998. Sperling, however, was booed en he said that program would allow mayors to decide how 
to spend the money. 

Organizing Under Way in Cities 

Workfare participants from the New York's Work Experience Program were among those participating in 
the event. Some participants of the WEP program, for example, must pick up litter in New York City parks 
as part of the WEP's requirement to receive welfare benefits. 

ACORN said it is working with WEP workers who want to organize "to win better working conditions, 
training, and permanent jobs." Since December 1996, more than 6,000 workfare participants in New York 
and Los Angeles have signed ACORN cards, the organization said. 

Also attending the event were participants from Los Angeles, Philadelphia, Houston, Chicago, Boston, 
and several other cities, according to ACORN, which describes itself as a grassroots community 
organization that represents about 100,000 low- and moderate -income families in 30 cities. 

"We're here in Washington to make it clear that 'fixing' welfare reform must include creating real jobs at 
living wages as well as protections for workfare workers' rights as workers to organize," according to 
ACORN National President Maude Hurd. The Rev. Jesse Jackson also was on hand to lend his support 
for workfare participants' right to organize. 

Following the noon discussion, held at a Capitol Hill church, the group marched to the Capitol building 
and to the Department of Health and Human Services to raise public of their public awareness of their 

position. IS> 

Copyright c 1997 by The Bureau of National Affairs, Inc. 
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Proposed Action Plan: Welfare Protection and Labor Laws 

-TECHNICAL ASSISTANCE. DOL and HHS would offer technical assistance to states to 
explain the laws and discuss the options states might choose in designing their programs to meet 
both FLSA and T ANF requirements. 

·OUTREACH AND PUBLIC EDUCATION. DOL and HHS would begin a consultation 
process with state groups, worker advocates, and welfare advocates to collect information and 
obtain their input. We also want to promote a better understanding of the importance of 
maintaining both worker protections and strong work requirements. 

·CONSUL T A TION AND FACT FINDING. DOL and HHS will collect information from states 
and others about the details and magnitude of problems that could arise in meeting both FLSA 
and T ANF requirements. This might include a pilot effort with several states in which we can 
work intensively to ensure that their planned T ANF work models meet FLSA requirements. 

I 
·DEVELOPING ADMINISTRATION OPTIONS. With the information gained from 
consultation with states and others, we will develop a range of acceptable policy solutions to this 
Issue. 

~l 'D F­
~r IOc (CJ-A.... 
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CONFIDENTIAL DRAFT INFORMATION--NOT FOR PUBLIC DISCLOSURE 

Guide to the Application of Workplace Laws to Welfare Recipients in Work Activities' 

The passage of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 
(PRWORA) in August 1996 increased emphasis on the need to move welfare recipients from 
welfare to work. Under the Act, Aid to Families with Dependent Children (AFDC) was replaced 
with Temporary Assistance for Needy Families (TANF). The new welfare law gives state and 
local governments broad latitude to meet specified work requirements. However, the existence 
of other laws affecting workers and the workplace must be considered and, where applicable, the 
provisions of these laws must be met. 

Work Activities and Requirements: The new welfare law requires 25 percent of all TANF 
families and 75 percent of two-parent families to have an adult engaged in work activities in FY 
1997 (families with no adult are exempted). The required participation rates increase each year, 
culminating at 50 percent (for all families with an adult) and 90 percent for two-parent families 
in FY 2002. In order to be counted towards the work participation rate, a single parent is 
required to be engaged in work activities, as defined by the bill, for 20 hours per week in FY 
1997. For an adult in a two-parent family, 35 hours of work are required. The mandated hours 
of work for single parents also increase, to 25 hours in FY 1999 and 30 hours in FY 2000. States 
have the option of exempting single parents of children under one from the work requirement. 
Qualifying work activities include a range of subsidized and unsubsidized, private and pubic 
sector employment. In addition, a limited number ofTANF recipients can meet the work 
requirement by participating in vocational training. 

Common Questions: The following is a list of general questions regarding the applicability of 
workplace laws to welfare recipients in work activities. It is intended to serve as a preliminary 
guide to answer fundamental questions about the interaction of the welfare law and workplace 
laws such as the Fair Labor Standards Act (FLSA), the Occupational Safety and Health Act 
(OSHA), Unemployment Insurance and anti-discrimination laws. The impact of these laws on 
work programs for welfare recipients are complex and the answers to many questions will be 

bY-- determined by the specific facts of the particular situation. States should consider the 
applicability of these laws as they design and implement their work programs. 

This guide is simply a starting point. It can not provide the answers to the wide variety of 

I inquiries that could be raised regarding specific work programs. Instead, we hope it will alert 
Q{v you to areas where we can provide additional assistance on particular issues that may arise. 

Many of these will have to be answered on a case-by-case basis. Please call XX at:XXX for 
additional guidance. 

1 This publication is for general information and is not to be considered in the same light 
as official statements of position contained in Interpretive Bulletins and in opinion letters [of the 
Department of Labor]. 

,/ 
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CONFIDENTIAL DRAFT lNFORMA TION--NOT FOR PUBLIC IlISCLOSl.'RE 

(1) Will welfare recipients participating in work ae!i"ities under the new welfare 
law be covered by employment laws such as the Fair Lahor Standanls Aet (FLSA), 
the Occupational Safety and Health Act (OSHA), I 'nemploynll'nt I",urance and 
anti-discrimination laws? 

The new welfare law does not exempt welfare recipients from Ih~s~ 1:1\\',<, I'h~r~!i'r~. the laws 
will apply to welfare recipients in the same way they apply I" "Ih~r \\ "rk~rs, 

MJ: I~ ""-- fE, '-(v,' • L 0-0f .w, 
I ' 

The Fair Labor Standards Act 

(2) Does that mean that welfare recipients engaged in ",ork aetivitil's under the new 
welfare law will have to be paid the minimum wagl"! 

(£[§JQn ~~st cases, yeJThe minimum wage and other FLSA r~ql,ir~m~nl~aprl\' to "dl~m: .. 
c~ ~ .,x-reclplents as they apply to all other workers. lfwelfare rccll,,~nls 'iuallt\' :IS "~mploy~~s . under 
l,~ the FLSA's broad definition, they must be compensated al Ih~ :Ippli(:lhk minimulll ,,'age, 

The FLSA definition of "employee" focuses on the economic I'~aliti~s "t'lh~ "I)rkplac~ 
relationship, ~elfare recipients would probably be considel'L'd elllpl'l\'e~s in m(1,1 "rthc work 
activities described in the the new welfare law] Exceplions are likel, to include Indi,iduals 
engaged in activities 'such as vocati0t1¥ education, job search assislanc~. :md s~c"ndary school 
attendance because these programs ar~t likely to be C\lnsid~r~d ~mpl"ym~nt under the FLSA. 
\ '\..... iavJ. ,JO, 
Ct.~VI~ 

(3) What about welfare recipients who are participating in training programs? 
Wouldn't they be exempt from the minimum wage laws'! 

There are situations in which "bona fide trainees" are not Clll1sid~rL'd II) h~ "~mpi'l\'~~s" under the 
FLSA and thus are not required to be paid the minimum \\'a~!~, I Ill" ~\w. in order to h~ a "bona 
fide trainee" exempt from the minimum wage, a welfare r~l'ipi~ntlllllSl be ~nga;!cd in an activity 
that meets the criteria established under the FLSA. The r~k\'ant crit~ria I'"r" "hllna tidc" 
training program are: 

• Training is similar to that given in a vocational school: 
• Training is for the benefit of the trainee; 
• Trainees do not displace regular employees; 
• Employer derives no immediate advantage from train~~s' acti,ities: 
• Trainees are not entitled to ajob after training is c()lllrkt~d: ,md 
• Employer and trainee understand that trainee is not raid, 

2 
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CONFIDENTIAL DRAFT INFORMATION--NOT FOR PUBLIC DISCLOSURE 

(4) What about "workfare" arrangements that require welfare recipients to 
participate in work activities as a condition for receiving cash assistance? 

Welfare recipients in "workfare" arrangements, whichF..'f~ire recipients to work in return for 
their welfare benefits, must be paid the minimum wag~ey are "employees" under the FLSA 
in their workfare assignment. States may consider all or a portion of cash assistance as wages 
so long as the payment is clearly identified and treated as wages, the payment is understood by 
all parties to be wages, and all applicable FLSA record keeping criteria are met. 

(5) Could States that operate Community Work Experience Programs (CWEP) for 
welfare recipients under the predecessor JOBS program continue to operate such 
programs in the same manner under the new welfare law? Under eWEp, the 
welfare grant divided by the hours worked were required to meet or exceed the 
minimum wage. 

The new welfare law eliminated the CWEP program. The old welfare law specifically stated 
that a CWEP participant was not entitled to a salary or any other work or training expense 
provided under ~ other law. Under the new law, welfare recipients must be compensated at the 
minimum wageQ0hey are classified as "employees under the FLSA's Mead definition. States 
that wish to contmue programs similar to those that existed under CWEP may need to modify 

1 their programs to reflect this change. 

6 Can Food Stamps be counted towards meeting minimum wage requirements? 

Under the Food Stamps work supplementation program, employers can receive the value of 
the food stamp allotment as a wage subsidy for new employees hired as part of the work 
supplementation program. In effect, the·program allows Food Stamps benefits (converted to a 

! cash wage subsidy) to be counted towards the minimum wage. This program is restricted to 
recipients of TANF or other public assistance and contains specific worker protections and non­
displacement provisions. 

Under the Food Stamps workfare program, participants "work off" the value of their food 
stamp coupons. The maximum hours that a food stamp recipient can be required to work is 
determined by dividing the value of the food stamp allotment by the minimum wage. 
Participation in Food Stamps workfare programs can be counted towards TANF participation 
requirements. Consequently, states can operate programs in which part of a T ANF recipient's 

3 



, . 
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required work hours could be performed in return for food stamp henciits and pem for TANF 
benefits, 

(7) May noncash benefits other than food stamps, such as child care services or 
transportation, be credited toward meeting FLSA minimum wage rl''1uirements? 

~~<N-~W?7 

Noncash benefits like these may b counted as wages iftiley arc pr')\'lded h\' the employer and 
meet other traditional FLSA crit ia for crediting ofilOn-eelsh hel1etih, ('reditillay not be taken 
for pensions, he~lth insurance neluding M~id), or other henelit paYlllent:; e,\c1uded under 
the FLSA, In order to be credned, noncash benefits must meet the li<ll<lwing criteria: r 

aM C/V 1"-'" r I ~ P 
• 
• 

• 

Acceptance of noncash benefits must be voluntary: / ~ 01'\' <-laNe'> ' 
Noncash benefits must be customarily furnished by the empll)\'C[ t,emPloyees, or by 
other employers to employees in similar occupatio: ;: and 
Noncash benefits must be primarily for the benclit .:mi con\enienee <l(the employee, 

S IMP vv- "'i .JL-<o-r:' 

Occupational Safety and Health Act 

(8) How does the Occupational Safety and Health Act (OSHA) apply to welfare 
recipients participating in work activities under the new welfare law'! 

The new welfare law does not exempt employers from meeting OSII .. \ct requirements. 
Therefore, OSH Act coverage applies to welfare recipients in the same way that it applies to all 

1 
other workers. However, because the OSHA does not haYe direct ,iurisdiction II\'C[ public sector 
employees in many states, the question of who is the responsible "empll)\'d' is an important one. 
This is particularly true in cases where work activities arc administered as part IIl'a public-private 
partnership. In these situations, the determination ofwhc:her the cmplo\'CC is in the public or 
private sector will by made on a case-by-case basis by OSIIA, (icneralh'. case law under OSHA 
tends to place compliance responsibility on the party mos: directly controlling the physical 
conditions at a worksite. 

(9) Does that mean that all welfare recipients in work activities who arc deemed to 
be public employees are thereby exempt from health and safety regulations'! 

Sometimes yes, sometimes no. In the 23 states and two territories whcre there arc OSI-IA­
approved state plan, the states are required to extend health and sakty c",wage to employees of 
state and local governments. To the extent participants in these states ami territories are 

4 
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employees of public agencies, they would be protected by the applicable health and safety 
standards. In the other states and territories, there would be no OSHA coverage of participants 
who are public sector employees. 

(10) Can a public agency be held jointly liable for compliance with OSHA 
regulations? If so, how? 

Yes. In general, the greater a state's involvement in the placement and control of participant's 
work activities, the greater the chance that a state could be considered ajoint employer. Ifa 
state's involvement is extensive, it could be held jointly liable for OSHA (under state OSHA 
plans) violations -- even if the participant is actually working on the premises of a private 
employer. However, the mere payment of a state subsidy to an employer would not be enough to 
create a joint employment relationship. 

Unemployment Insurance 

(11) Are welfare recipients participating in work activities covered by the 
Unemployment Insurance (UI) System? 

Generally, unemployment insurance laws apply to welfare recipients in work activities in the 
same way that they apply to all other workers. Coverage extends only to workers who are 
considered "employees" according to definitions p~ided by state VI laws. Consequently, if 
welfare recipients are in work activities where they would be classified as employees, they will 
be covered by the VI system. 

There are some exceptions. While federal law requires states to extend UI coverage to services 

\ 

performed for state governments and non-profit employers, services performed as part of 
publicly-funded "work-relief" employment or "work training" programs are not covered. A 
number of community service-related activities under the new welfare law could fall within the 
"work-relief" exception to VI coverage of services performed for state and local agencies or 
nonprofit organizations. 

An Vnemployment Insurance Program Letter (UIPL 30-96) issued in August 1996 clarified the 
criteria applicable to the "work-relief" and "work training" exceptions. It focused on whether the 
purpose of the activity is to primarily benefit community and participant needS (versus normal 
economic considerations) and whether the services are otherwise normally provided by other 
employees. If such activities do not meet the criteria for the exception, participants providing 
services for these entities would likely be covered by the VI program. 

Yo y~ Jlrc.-f"'7 
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(12) What about welfare recipients who are working for private sector employers? 
Will they be covered by the VI program? 

The "work relief' and "work training" exceptions for UI do not apply to th~ pri"at~ sector. As 
stated above, for private employers the question of UI coverage wi I( hinge "n \\ hcthcr a 
participant is deemed an "employee." The tests for making these det~rminations are determined 
by the states and are generally similar to the common law test which is based <lIl "the right to 
direct and control work activities." 

Anti-Discrimination Laws 

(13) Would federal anti-discrimination laws appJ,· to complaints of welfare 
recipients who participate in work activities until-I' the new welfare Jaw'? 

___ A,., '1 • a" 0.,,-- do..... d ? S Anti-discrimination issues could arise -- primarily und~r titles \'1 and VII "rthe Civil 
ghts Act, the Americans with Disabilities Act, section 50 .. "r the Rdlabilitatilln .. \ct. and the 

Age Discrimination in Employment Act. Furthermore. ir participants \\,llrk t()r employers who 
are also federal contractors, discrimination complaints could be tiled ul1lkr Executivc Order 
11246, Section 503 of the Rehabilitation Act of 1973, or th~ Vietnam Era Readjustmcnt 

rAssistance Act. As with the other laws discussed above. these la\\'s \\'ould appl,· to welfare 
uecipients as they apply to other workers. 

sgg: h:\ ... \keyques6 
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MEMORANDUM FOR ACllNG DOL DEPUlY SECRETARY CYNTI-lIA METZLER 
HHS DEPUlY SECRETARY KEVIN TI-iURM 

FROM: 

RE: 

NANCY KIRSHNER, DOL DIRECTOR OF IGA 
JOHN MONAHAN,HHS DIRECTOR OF IGA 

RECOMMENDED CONSULTAllON STRATEGY 

V\hat follows is a strategy to educate key constituents about USDOL's roles and 
responsibilities in interpreting and enforcing various employment laws and their impact 
on the implementation of welfare reform at the state and local level. We believe it is 
critically important to establish a coordinated consultation proa;..ss that will enable DOL 
and HHS to receive input from key state and local constituents prior to initiating official 
communications from the federal departments to the state and local govemments. 

Preliminary inquires made on an informal basis reinforce our belief that the majority of 
state policy makers and implementors are not curren~ly focussed on employment law 
impacts. However, prior to initiating a consultation ;,nd communication effort, we both 
believe that the two departments must have a dear understanding of each other's 
roles and responsibilities as well as detailed and specific answers to many significant 
questions. Once we feel satisfied that sufficient information and documents exist, we 
are prepared to proceed as follows: 

I. Initiate discussion wth the DOL & HHS Regional Secretary's Representatives 

o Our regional staff are speaking regularly to poIicymakers and advocates 
from the states. We want to brief them on the issues as defined by the 
two departments, hear from the regions about examples of these issues 
emerging already and establish regularized discussions. 

\I. ConsuJtation Wth srmU group of key calSlituents: 

o There is currently little evidence that even the Wc:ishington 
representatives for our key state and local partners have focussed on 
employment law J.ssues and the ramifications for implementation of 
welfare reform. 

o Our relationships should enable us to enter into an informal dialogue 
immediately. Armed as well with information from the Regional 
Representatives we should have a good perspective as we initiate these 
discussions. 

o DOL & HHS should not be contacting state and local administrators 
directly without first involving their Wc:ishington representatives in our 
plans. Our ultimate success could depend on how we approach these 
groups. 

./ 



o Either individual or group discussions should occur with the following: 

National Govemors' Association representative-Evelyn Ganzglass 
or Susan Golonka/Jonathan Jones(Gov. Carper) 

National Conference of State Legislatures Representative­
Sheri Steisel 

APWA representative-Baine Ryan 

NACo representative-Reggie Todd/Neil Bamberg/Maralina Sanz 
NLC representative-Jose Dimas 
USCM representative-Joan Crigger/Laura VVaxman 

State Labor Commissioners Rep.-David Scott (CSG) 

o Outreach to a small group of state and ',I>Ca1 policymakers should occur 
via conference call to seek their input Oil appropriate mechanism for 
distributing information and guidance. 

III. Canrunicating v.fth the States 

o Following discussions with the \J\kIshington representatives, we should 
disseminate written documents articulating the Administration's approach 
to application of FLSA and relatealabOr protections and Rrovicl!ng dors 
besttesrtechnicaiguiaanciOffoTStates. These materials should go to: 

State Human Services Directors, Secretaries 
and V\elfare Directors 

State Labor Commissioners 
Govemor's V\elfare Advisors 
State Legislative Leaders and Committee 
Chairs 

IV. Canrunicating v.fth L.ocaUties 

o Local officials must also be kept infOrmed of our goals 
Letter to Mayors and County Executives local officials should review the 
same materials as those sent to key state officials. 

o Meetings with key local officials during their visits to DC to gain input and 
feedback from them can be set up during February and March. 



r" 
v. Canrunicating Wth Program Staff 

o Regions need to develop a mechanism for regular communication with 
state and local programmatic staff who will be expected to comply with 
these guidelines. 

o Each interagency regional team will be asked to identify a single . 
~anism for advising state and local program staff regarding labor 
ISSUes. 

.• 



MEMORANDUM FOR THE ACTING SECRETARY 

Through: Geri Palast 

From: 

Date: 

Re: 

Assistant Secretary, OCIA 

Rich Fiesta 

February 19, 1993 

LABOR ST ANDARDS-WELFARE REFORM CONGRESSIONAL 
OUTREACH 

This memorandum outlines a proposed strategy to educate Members of Congress and their staff 
on the application of federal standards in the context of the welfare reform law. It is important 
that the Administration and the Department quickly and accurately inform Congress on how 
labor laws will apply once implementation of welfare reform begins in 1997. Already, according 
to the February 19 New York Times. Senator Daschle and Representative Gephardt have 
announced plans to introduced legislation to define workfare participants as employees for 
purposes of minimum wage coverage and the right to bargain collectively. The Administration, 
through interdepartmental discussions during the past several weeks, appears to be ready to 
announce that these laws already apply without additional legislation, except in the case of state 
employees who are governed by state law for collective bargaining purposes. Therefore, there is 
a need to inform Congress as soon as the Administration makes final decisions on the labor 
standards issues. '. 

I. Finalize Administration Positions 

o Once the DOL-HH5.·I.JSDA-Treasury-OMB discussions are concluded the 
decisions on the application of labor laws should be communicated to Congress 
quickly in order to avoid speculation or miscommunication in these areas. The 
February 19 New York Times article is an example why the Administration's 
positions should be quickly communicated to avoid confusion. 

II. Meet with Key Hill Parties 

o OCIA has had practically no inquiries to date from Congress on the applicability 
of labor standards under the new· welfare law. Once the Administration positions 
become known and state and local governments begin to plan for the 
implementation of the law, congressional inquiries will undoubtedly increase. 

o Our established relationships with the relevant members, committees, and staff 
will enable us to inform them of the Administration's positions. 
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o Formal, small briefings of the key staff by DOL and possibly with HHS or other parts of 
the Administration seem the best way to communicate the Administration's positions. 

The key players are as follows: 

Senate Labor and Hwnan Resources Majority and Minority Staff 
(Jeffords/Kennedy - full committee; DeWine/Wellstone - subcommittee) 

House Education and the Workplace Majority and Minority Staff 
(Goodling/Clay - full committee; McKeonlKildee and Ballenger/Owens -
subcommittees) 

Senate Democratic Policy Committee (Daschle) 

House Democratic Policy Committee (Gephardt) 

Senate Finance Committee (RothIMoynihan) 

House Ways and Means Committee (ArcherlRangel - full committee and 
ShawlLevin - subcommittee) 

o OClA has a call into Mary Burdett at HHS Congressional Affairs and plans to consult 
with her as well 

III. Documents for Congressional Briefings 

o 

DOL, through ASP, is currently preparing several docwnents on the 
implementation of the welfare law and labor standards. 

The docwnent most appropriate for Congress is a series of questions and answers 
regarding the application of labor laws to the welfare law regarding the Fair Labor 
Standards Act, the Occupational Safety and Health Act, unemployment insurance, 
and anti-discrimination laws, and whether workers in welfare to work programs 
can work for food stamps which can be applied toward the minimwn wage. 

This type of document is easy to read and follow and it seems the most 
appropriate for congressional briefings. Should more detailed technical or legal 
questions arise then DOL can provide information and assistance on a case by 
case basis. 
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DISCUSSION DRAFT - FOR INTERNAL DISTRIBUTION ONLY 

CREDIT FOR NON-CASH BENEFITS UNDER .. § 3 (m) OF THE FLSA 

I. OVERVIEW 

• 

II . 

• 

• 

Under section 3(m) of the FLSA, an employer may take credit 
toward it minimum wage obligation for the reasonable cost of 
non-cash benefits it provides to its employees only if such 
benefits are "facilities" similar to room and board. In 
addition, the other criter~a for cred~t~ng the cost of non­
cash benefits must be met, including: 

1. the acceptance of such benefits must be voluntary and 
uncoerced; 
2. the facilities must be customarily furnished to ~.1 
employees; and 
3. the facility must be primarily for the benefit and 
convenience of the employee, and not the employer. (This 
has been interpreted to mean that the facility may not be an 
incident of and necessary to the employee's employment, and 
may not be an ordinary business expense the employer would 
otherwise incur.) 29 CFR 531.30-32. 

EXAMPLES OF FACILITIES 

Although it most often comes up in the context of room and 
board, the term "facilities" in certain circumstances may 
include: meals furnished at company restaurants; general 
merchandise furnished at company stores; fuel for the 
personal use of the employee; and transportation furnished 
employees between their homes. and work, where the 
transportation is not necessary to the employment (such as 
transportation for maintenance-of-way employees of a 
railroad). 29 CFR 531.32 (a) . 

Under some circumstances, child care also might qualify as a 
"facility" under. section 3(m). However, the one case which 
construed child care denied the employer's 3(m) credit 
because the court found that 1) the employees neither 
understood nor agreed that child care was part of their 
wages (thus their acceptance was not voluntary and 
uncoerced); and 2) the employer failed to prove his 
reasonable costs. Reich v. Giaimo. Because the employer's 
attempt to claim 3(m) credit failed on these grounds, the 
court did not address the issue of customarily furnished. 

III. CUSTOMARILY FURNISHED 

• Facilities will be considered to be "customarily furnished" 
"if the facilities are furnished regularly by the employer 
to his employees or if the same or similar facilities are 



• 

customarily furnished [to] [sic] other employees engaged in 
the same or similar trade, business, or occupation in the 
same or similar communities." 29 CFR 531.31. 

The courts and the Department have only rarely been called 
upon to construe or interpret the "customarily furnished" 
criterion. However, we have found no instances where the 
term "customarily furnished" has be..e~-±nt:-eJr.o 

anything other than the e-"m~l~o~.::eie~s5r' -{~;=~~~;rrTI~~H~p~ 
Thus, we have found no support or 
employer may provide a facility to 
the employees in a par 1CU ar position, 
wage levels, and st1ll take a wage cred1t 
of the facility to that targeted group. 

• A facility may properly be considered "customarily 
furnished" even if it has not been the employer's custom or 
practice to do so in the past. As long as the facility is 
"regularly provided" to employees from the time of the 
employer's inception of the policy forward, it may be 
considered customarily furnished. 

". 
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NOTE~DIANA 
FROM: CYNTInA 

FYI- ATIACHED IS P~OR LAW LANGUAGE REGARDING WORK 
SUPPLEMENTATION AND WORK FARE. ELENA - TIIERE ARE EXCEPTIONS TO 
LABOR LAWS FOR BOTH KINDS OF WORK, BUT SEEMINGLY DIFFERENT 
EXCEPTIONS. 

p~ ~~ J ~UvY\l'r\y 
;J\~ ~ fk ~. 
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SOCIAL SECURITY ACI'-§482(e) 403 

(IlI) job readiness activities to help prepare participants 
for work; and 

(N) job development and job placement; and 
(ii) must also include at least 2 of the following: 

(I) group and individual job search as described in sub­
section (g); 

(Il) on-the-job training; 
(IlI) work supplementation programs as described in sub­

section (e); and 
(N) community work experience programs as described in 

subsection (I) or any other work experience program approv­
ed by the Secretary. 

(B) The State may also offer to participants under the program (i) 
postsecondary education in appropriate cases, and (ii) such other 
education, training, and employment activities as may be determined 
by the State and allowed by regulations of the Secretary. . 

(2) If the State requires an individual who has attained the age of 
20 years and has not earned a high school diploma (or equivalent) to 
participate in the program, the State agency shall include education­
al activities consistent with his or her employment goals as a 
component of the individual's participation in the program, unless 
the individual demonstrates a basic literacy level, or the employabili­
ty plan for the individual identifies a long-term employment goal 
that does not require a high school diploma (or equivalent). Any 
other services or activities to which such a participant is assigned 
may not be permitted to interfere with his or her participation in an 
appropriate educational activity under this subparagraph. 

(3) Notwithstanding any other provision of this section, the Secre­
tary shall permit up to 5 States to provide services under the 
program, on a voluntary or mandatory basis, to non~ustodial parents 
who are unemployed and unable to meet their child support obliga­
tions. Any State providing services to non~ustodial parents pursuant 
to this paragraph shall evaluate the provision of such services, giving 
particular attention to the extent to which the provision of such 
services to those parents is contributing to the achievement of the 
purpose of this part, and shall report the results of such evaluation 
to the Secretary. 

(e) WORK SUPPLEMENTATION PROGRAM.-{l) Any State may insti­
tute a work supplementation program under which such State, to the 
extent it considers appropriate, may reserve the sums that would 
otherwise be payable to participants in the program as aid to families 
with dependent children and use such sums instead for the purpose 
of providing and subsidizing jobs for such participants (as described 
in paragraph (3XCXi) and (ii», as an alternative to the aid to families 
with dependent children that would otherwise be so payable to them. 

(2XA) Notwithstanding section 406 or any other prOvision of law, 
Federal funds may be paid to a State under part A, subject to this 
subsection, with respect to expenditures incurred in operating a work 
supplementation program under this subsection. 

(B) Nothing in this part, or in any State plan approved under part 
A, shall be construed to prevent a State from operating (on such 
terms and conditions and in such cases as the State may find to be 
necessary or appropriate) a work supplementation program in ac­
cordance with this subsection and section 484. 



404 SOCIAL SECURITY AGr-§482(e) (Cont.) 

(C) Notwithstanding section 402(aX23) or any other provIsIOn of 
law, a State may adjust the levels of the standards of need under the 
State plan as the State determines to be necessary and appropriate 
for carrying out a work supplementation program under this 
subsection. 

(0) Notwithstanding section 402(aXl) or any other provision of law, 
a State operating a work supplementation program under this 
subsection may provide that the need standards in effect in those 
areas of the State in which such program is in operation may be 
different from the need standards in effect in the areas in which such 
program is not in operation, and such State may provide that the 
need standards for categories of recipients may vary among such 
categories to the extent the State determines to be appropriate on 
the basis of ability to participate in the work supplementation 
program. 

(E) Notwithstanding any other provision of law, a State may make 
such further adjustments in the amounts of the aid to families with 
dependent children paid under the plan to different categories of 
recipients (as determined under subparagraph (D) in order to offset 
increases in benefits from needs-related programs (other than the 
State plan approved under part A) as the State determines to be 
necessary and appropriate to further the purposes of the work 
supplementation program. 

(F) In determining the amounts to be reserved and used for 
providing and subsidizing jobs under this subsection as described in 
paragraph (1), the State may use a sampling methodology. 

(G) Notwithstanding section 402(aXB) or any other provision of law, 
a -State operating a work supplementation program under this 
subsection (i) may reduce or eliminate the amount of earned income 
to be disregarded under the State plan as the State determines to be 
necessary and appropriate to further the purposes of the work 
supplementation program, and (ii) during one or more of the first 9 
months of an individual's employment pursuant to a program under 
this section, may apply to the wages of the individual the provisions 
of subparagraph (A Xiv) of section 402(aXB) without regard to the 
provisions of subparagraph (BXii)(ll) of such section. 

(3XA) A work supplementation program operated by a State under 
this subsection may provide that any individual who is an eligible 
individual (as determined under subparagraph (E)) shall take a 
supplemented job (as defined in subparagraph (C» to the extent that 
supplemented jobs are available under the program. Payments by 
the State to individuals or to employers under the work supplemen­
tation program shall be treated as expenditures incurred by the 
State for aid to families with dependent children except as limited by 
paragraph (4). 

(E) For purposes of this subsection, an eligible individual is an 
individual who is in a category which the State determines should be 
eligible to participate in the work supplementation program, and 
who would, at the time of placement in the job involved, be eligible 
for aid to families with dependent children under an approved State 
plan if such State did not have a work supplementation program in 
effect. 

(C) For purposes of this section, a supplemented job is-
(i) a job provided to an eligible individual by the State or local 

agency administering the State plan under part A; or 
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(iil a job provided to an eligible individual by any other 
employer for which all or part of the wages are paid by such 
State or local agency. 

A State may provide or subsidize under the program any job which 
such State determines to be appropriate. 

(D) At the option of the State, individuals who hold supplemented 
jobs under a State's work supplementation program shall be exempt 
from the retrospective budgeting requirements imposed pursuant to 
section 402(aXl3XAXiil (and the amount of the aid which is payable to 
the family of any such individual for any month, or which would be 
so payable but for the individual's participation in the work supple­
mentation program, shall be determined on the basis of the income 
and other relevant circumstances in that month). 

(4) The amount of the Federal payment to a State under section 
403 for expenditures incurred in making payments to individuals and 
employers under a work supplementation program under this sub­
section shall not exceed an amount equal to the amount which would 
otherwise be payable under such section if the family of each 
individual employed in the program established in such State under 
this subsection had received the maximum amount of aid to families 
with dependent children payable under the State plan to such a 
family with no income (without regard to adjustments under para­
graph (2)) for the lesser of (A) 9 months, or (B) the number of months 
in which such individual was employed in such program. 

(5XA) Nothing in this subsection shall be construed as requiring 
the State or local agency administering the State plan to provide 
employee status to an eligible individual to whom it provides a job 
under the work supplementation program (or with respect to whom it 
provides all or part of the wages paid to the individual by another 
entity under such program), or as requiring any State or local agency 
to provide that an eligible individual filling a job position provided by 
another entity under such program be provided employee status by 
such entity during the first 13 weeks such individual fills that 
position. 

(B) Wages paid under a work supplementation program shall be 
considered to be earned income for purposes of any provision of law. 

(6) Any State that chooses to operate a work supplementation 
program under this subsection shall provide that any individual who 
participates in such program, and any child or relative of such 
individual (or other individual living in the same household as such 
individual) who would be eligible for aid to families with dependent 
children under the State plan approved under part A if such State 
did not have a work supplementation program, shall be considered 
individuals receiving aid to families with dependent children under 
the State plan approved under part A for purposes of eligibility for 
medical assistance under the State plan approved under title XIX. 

(7) No individual receiving aid to families with dependent children 
under a State plan shall be excused by reason of the fact that such 
State has a work supplementation program from any requirement of 
this part relating to work requirements, except during periods in 
which such individual is employed under such work supplementation 

'~~'esl;~b&l~~uc~.~ WORK ExPERIENCE PROGRAM.-{lXA) Any State may =- a community work experience program in accordance with 

I 
I, 
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this subsection. The purpose of the community work experience 
program is to provide experience and training for individuals not 
otherwise able to obtain employment, in order to assist them to move 
into regular employment. Community work experience programs 
shall be designed to improve the employability of participants 
through actual work experience and training and to enable individu­
als employed under community work experience programs to move 
promptly into regular public or private employment. The facilities of 
the State public employment offices may be utilized to find employ­
ment opportunities for recipients under this program. Community 
work experience programs shall be limited to projects which serve a 
useful public purpose in fields such as health, social service, environ­
mental protection, education, urban and rural development and 
redevelopment, welfare, recreation, public facilities, public safety, 
and day care. To the extent possible, the prior training, experience, 
and skills of a recipient shall be used in making appropriate work 
experience assignments. 

(BXil A State that elects to establish a community work experience 
program under this subsection shall operate such program so that 
each participant (as determined by the State) either works or 
undergoes training (or both) with the maximum number of hours 
that any such individual may be required to work in any month 
being a number equal to the amount of the aid to families with 
dependent children payable with respect to the family of which such 
individual is a member under the State plan approved under this 
part, divided by the greater of the Federal minimum wage or the 
applicable State minimum wage (and the p-ortion of a recipient's aid 
for which the State is reimbursed by a child support collection shall "\!i~:::li 
not be taken into account in determining the number of hours that ... 
such individual may be required to work). 

(ii) After an individual has been assigned to a position in a 
community work experience program under this subsection for 9 
months, such individual may not be required to continue in that 
assignment unless the maximum number of hours of participation is 
no greater than (I) the amount of the aid to families with dependent 
children payable with respect to the family of which such individual 
is a member under the State plan approved under this part (exclud­
ing any portion of such aid for which the State is reimbursed by a 
child support payment), divided by al) the higher of (a) the Federal 
minimum wage or the applicable State minimum wage, whichever is 
greater, or (b) the rate of pay for individuals employed in the same or 
similar occupations by the same employer at the same site. 

(e) Nothing contained in this subsection shall be construed as 
authorizing the payment of aid to families with dependent children 
as compensation for work performed, nor shall a participant be 
entitled to a salary or to any other work or training expense provided 
under any other provision of law by reason of his participation in a 
program under this subsection. 

(D) Nothing in this part or in any State plan approved under this 
part shall be construed to prevent a State from operating (on such 
terms and conditions and in such cases as the State may find to be 
necessary or appropriate) a community work experience program in 
accordance with this subsection and subsection (d). 

~~ 

'f.-. 
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(E) Participants in community work experience programs under 
this subsection may perform work in the public interest (which 
otherwise meets the requirements of this subsection) for a Federal 
office or agency with its consent, and, notwithstanding section 1342 of 
title 31, United States Code"', or any other provision of law, such 
agency may accept such services, but such participants shall not be 
considered to be Federal employees for any purpose. 

(2) After each 6 months of an individual's participation in a 
community work experience program under this subsection, and at 
the conclusion of each assignment of the individual under such 
program, the State agency must provide a reassessment and revision, 
as appropriate, of the individual's employability plan. 

(3) The State agency shall provide coordination among a communi­
ty work experience program operated pursuant to this subsection, 
any program of job search under subsection (g), and the other 
employment-related activities under the program established by this 
section so as to insure that job placement will have priority over 
participation in the community work experience program, and that 
individuals eligible to participate in more than one such program are 
not denied aid to families with dependent children on the grounds of 
failure to participate in one such program if they are actively and 
satisfactorily participating in another. The State agency may provide 
that part-time participation in more than one such program may be 
required where appropriate. 

(4) In the case of any State that makes expenditures in the form 
described in paragraph (1) under its State plan approved under 
section 482(aXl), expenditures for the operation and administration 
of the program under this section may not include, for purposes of 
section 403, the cost of making or acquiring materials or equipment 
in connection with the work performed under a program referred to 
in paragraph (1) or the cost of supervision of work under such 
program, and may include only such other costs attributable to such 
programs as are permitted by the Secretary. 

(g) JOB SEARCH PROGRAM .-(1) The State agency may establish and 
carry out a program of job search for individuals participating in the 
program under this part. 

(2) Notwithstanding section 402(aX19XBXil, the State agency may 
require job search by an individual applying for or receiving aid to 
families with dependent children (other than an individual described 
in section 402(aX19XC) who is not an individual with respect to whom 
section 402(aX19XDl applies}-

(A) subject to the next to last sentence of this paragraph, 
beginning at the time such individual applies for aid to families 
with dependent children and continuing for a period (prescribed 
by the State) of not more than 8 weeks (but this requirement 
may not be used as a reason for any delay in making a 
determination of an individual's eligibility for such aid or in 
issuing a payment to or on behalf of any individual who is 
otherwise eligible for such aid); and 

(B) at such time or times after the close of the period 
prescribed under subparagraph (A) as the State agency may 
determine but not to exceed a total of 8 weeks in any period of 12 
consecutive months. 

1I1See Vol. II, Title 31. 
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CI!RISTINE TODD WHI'I'MAN 
CUl'c:rnur 

March 3, 1997 

The Honorable William J. Clinton 
The President of the United States 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, DC 20500 

Dear President Clinton: 

(6,"') 292-{;()()() 

Last Thursday, the New Jersey Assembly passed and sent on to the Senate the final 
bills needed to implement this State's response to the Personal Responsibility and 
Work Opportunity Reconciliation Aclllf 1996, which you signed last August. This 
legislation was very carefully crafted l.ll protect existing workers Ii·om displacement 
resulting from the assignment of weI tare recipients to workfare positions, and to 
provide a wide range of legal proteclions to welfare clients who arc assigned to 
community work experIence or similar jobs in the public or private, non-profit 
sectors. 

This legislation also includes an innovative, cost-effective approach to providing 
workers compensation insurance coverage to welfare rccipients participating in 
workfare assignlTIen'ts, building on the existing self-insured program for state 
employees. New Jersey is proud or the worker/client. protections which are an 
integral part of our WorkFirst legi~;latioll, which is expected to receive final 
approval in the Legislature within the next two weeks. New Jersey's welfare 
reform legislation has received overwhelming bipartisan support as it has proceeded 
through the lcgislative process, including the worker protection provisiom;. 

@002 
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I am therefore very concerned about reports that the White House is considering 
changes in federal welfare refonn that may undermine the important progress we 
have made in New Jersey. Specific~dly I understand that the White House may 
soon approve the US Department of Labor's determination that Community Work 
Experience Placements (CWEP), more commonly referred to as "workfare," must 
be covered by the Federal Labor Standards Act. Although no infomlation has been 
shared with the states, it would appear that these unpaid positions would be 
covered by the minimum wage provisions of this legislation. 

Le:J UUJ 

This interpretation would greatly undermine the work requirements in Work First ) 
and the federal welfare reform legislalion. Virtually every state will need to create 
many short-term, flexible positions that provide some very basic work experience 
for recipients who are not yet ready for employment in order to meet the very high 

y1~r work participation rates that are required. It is also very important that welfare 
;.I-~\IV" recipients work in these positions as dose as possible to the average work week of 

r/ ~J 35 hours so that they can be prepared j()r real employment. 
t"\1'I . 

New Jersey could not atTord to fund these positions and meet the minimum hours of '1 
work requirements in the tederal welfare reform legislation, much less at a full-time / 
level, if the federal minimum wage is required and only the cash grant can be 
applied towards meeting that requirement. We estimate that it would cost about 
$24.8 million by 2000 when 30 hours of work activities are required for single 
parents and 35 hours are required for two-parent families. If this proposed policy 
applies to Gcneral Assistance and single able-bodied childless adults receiving 
Food Stamps, it would cost an additional $50.8 million. Allowing states to count 

1 
the value of Food Stamps, Medicaid, and child care towards the cost of meeting any 
minimum wage requirement would greatly reduce the negative impact of this 
proposed policy. 

If the other labor statutes also apply and we must treat welfare recipients as 
employees and provide a pay check rather than a welfare grant and include wage 
withholding, the costs would be much greater. Such a policy would end welfare"\ 
~rmu~~~rt. ) 
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President Clinton 
March 3, 1997 
Page 3 

Thc proposed policy would discriminate against states where there may be 
insufficient low-skilled jobs due to high unemployment or for other reasons. These 
states could have created eWEP po~;itions until times were bctter, but under the 
proposed policy such an option wOltld be limited. Also, most states obviously 
would not have the resources to fund such positions at the minimum wage during 
an economic downturn. It also discriminates against states that have invested 
resources in services to promote sel f-sufficiency rather than increasing the cash 
grant. 

Thc purpose of converting the old broken system of welfare into a block grant was 
to allow the flexibility states need to implement tough work requirements within 
capped funding. Placing states now in a bureaucratic straight jacket of federal labor 
rules even before states have a chance to reform welfare sends the wrong message 
to the nation and the families we are trying to serve. 

I urge you to continue to support WOrk and not approve this misguided policy. 

Sincerely, 

Christine Todd Whitman 
Governor 

Enclosure 
c: Congressional Delegation 

Secretary Donna Shalala 
Acting Secretary Cynthca Mctzkr 

tg) U04 
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2/27/97 

OEPARTI.'.J;NT OF HUNAN SEfNlCES 

OIIJlSlON OF FANILY DEVELOPLIENT 

ESTIMATED COST OF PROVIDING WORK ACTIVITIES AND 

CHILD CARE SERVICES TO CWEP PARTICIPANTS 

STATE FISCAL YEAR 2000 

GAINON-TANF 
TANF FAMILIES FOOOSTAMP 

AVERAGE MONTHLY NUMBER OF 
CWEP PARTICIPANTS 6,222 8,000 

AVERAGE MONTHLY ASSISTANCE $ 3~6 $ 140 
PAYMENT (a) 

TOTAL ANNUAL AMOUNT OF CASH $ 25.087,104 $ 13,440,000 
ASSISTANCE TO CWEP 
PARTICIPANTS 

NUMBER OF HOURS OF WORK 130 130 
PER MONTH (b; 

REQUIRED MONTHLY CASH $ 669 S 669 
COMPENSATION PER 
PARTICIPANT (c) 

TOTAL REQUIRED ANNUAL CASH S 49,949,096 S 64,222,500 
COMPENSATION FOR CWEP 
PARTICIPANTS 

IADDITIONAL ASSISTANCE COSTS $ 24,861,992 $ 50,782,560 

(a) Excludes Food Slampa. Emergency Assislance and Medical Assislance 
(b) 30 hours per week Urnes 4.33 weeks In a month, (Additional requiremenl of five more hours lor 

~' .. o parent famifies has not been considered) 

S 

$ 

$ 

(el Based on paymenl of minimum wage of 85.15 and excluding employef's contribution to Social Securily, 
Unemployment and Disability Insurance, etc. __ 

~/-,~l 

MINWGEXLSCWEP COSTS 

TOTAL 

14,222 

38,527,104 

114,171,656 

75,644,552 1 



.,g;g;. Keith J. Fontenot 
_ 03/12/97 12: 19:31 PM 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

Record Type: Record 

To: Diana FortunalOPD/EOP 
cc: See the distribution list at the bottom of this message 
bee: 
Subject: Re: FLSA in 94 and 96 Administration WR Bills !1lfl 

My recollection is that the 96 bill was put together under great duress -- there were pending 
welfare reform and budget bills in many quarters on the hill, and the Administration wanted to put 
something together very fast. I'm sure material went around, but to my knowledge the FLSA 
application was never flagged as an issue. 

Diana Fortuna 

Record Type: Record 

To: Cynthia A. Rice/OPD/EOP, Elena Kagan/OPD/EOP, Keith J. FontenotiOMB/EOP, Jeffrey A. 
Farkas/OMB/EOP 

cc: 
Subject: Re: FLSA in 94 and 96 Administration WR Bills 

This is wacky! Keith, pardon my ignorance of pre-B/96 history, but under what circumstances was 
the 96 draft put together? Did it get a lot of scrutiny and debate, or did we just throw it together? 
And why the big shift from 94 position? 

---------------------- Forwarded by Diana Fortuna/GPD/EOP on 03/11/97 07:42 PM ---------------------------

tJ Cynthia A. Rice 03111/97 07:08:04 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Re: FLSA in 94 and 96 Administration WR Bills 

Jeff Farkas found basically that our '94 bill kept worker protections for workfare protections while 
our '96 bill did not (see below). This will make our roll-out even more tricky. 

---------------------- Forwarded by Cynthia A. Rice/GPD/EOP on 03/11/97 07:01 PM ---------------------------



{I Cynthia A. Rice 03/09/97 08:48:03 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP, Lyn A. Hogan/OPD/EOP 

cc: Kenneth S. Apfel/OMB/EOP 
Subject: Gov. Whitman's complaint re: cost of minimum wage not valid if food stamps are counted 

I was reading Gov. Whitman's letter more carefully today, and noticed that all the calculations are 
based on counting ONLY cash assistance towards the minimum wage. She says paying the 
minimum wage for 30 hours a week will cost NJ $333 per participant more per month. The HHS 
data I got from Elena's files say that if food stamps are counted in paying the minimum wage: 

NJ could SAVE $67/month for a family of 3 
NJ would SAVE $197/month for a family of 4 
NJ would lose $152/month for a family of 2 

Depending on the distribution of the population, New Jersey may not have to spend more after all. 
Of course, the state could only make up the loss for two person families if it cut cash benefits for 
larger families, so those families (even with the subsequent rise in food stamps) would be worse 
off. 

[

In any case, we should get ASPE to run numbers based on the actual family sizes in each state, 
1. shouldn't we? Then we can have a total savings or loss number for each state which we can 

release if we so chose. What do you think? 

P.S. Ken -- Bruce asked if someone would check our '94 and '96 bills requirements re: Fair Labor 
Standards Act so we can be prepared to answer the question "Have we changed our policy?" 
Could someone on your staff do that or should I call HHS? 



atinllljincident, the South has decided to continue its 
recently resumed p~icipation in. Amer,ican-spon­
sorei!' nuclear conversIOn and famme relief efforts. 
On lihursday, Seoul promised a new installment of 
food' aid through the United Nations. 

'But South Korean officials have'seized upon the 
mCident to question, yet again, the premise that the 
safest way to deal with North Korea is to encourage 
a modicum of stability and greater interchange 
between the North and the outside world. Instead 
some southern policy makers seem to prefer push- .' 
ing the wobbly northern regime toward total break­
down, a course filled with danger. A sudden collapse 
of North Korea. could be accompanied by a huge 
outpouring of desperate refugees and military 
adventUrism, including possible attacks, against 

pects that the South has been deliberately inflaming 
North-South relations f~r domestic political ends, . 
fanning manageableincldentsinto major crises to 
distract attention from the financial scandals and 
political problems afflicting the Seoul Government. 

Ms. Albright arrives· in Seoul tomorrow at a 
time when increasing signs of instability in the IS &. -
North make it vital and urgent for the United States 
and South Korea to coordinate their policies closely. ,.=",,r,(l­

In previous stops of this, her first foreign journey as 
Secretary of State, she,has been admirably straight- . 
forward about raising sensitive diplomatic issues. 
She should make clear' to. her South Korean hosts 
that Washington now expects them to keep domestic 
political concerns from disrupting the only realistic' 
approach to the northern danger. . . 

Don't Unionize "Workfare 
Long before welfare was overhaUled by Con­

gress last year, New York City had introduced work 
requirements for welfare recipients. Now the city's 
largest public employee urtion wants to organize the 
35,000 welfare recipients working in city jobs for 
their benefits, and the national A.F .L.-C.I.O. is seek­
ing tp unionize hundreds' of thousands of such 
"wo/i1tfare" participants around the country, . 

. Qjhe city union's goal 'is to improve the wages, 
worJlng conditions and benefits for those on work­
Jare(-:The union is raising some legitimate questions~ 
but (tganizing welfare workers into a union is not 
an -!iPpropriate way to address them. Mayor' Ru­
dolp\li Giuliani should consider alternative means to 
insu~ that the rights of people in the workfare 
program are respected. . 

backed off his demand that workfare not be expand- . 
ed. Now Mr. Hill and .some community groups 
report that welfare workers are not being given 
proper clothing or equipment to do their jobs, and 
that. there are inadequate prOvisions' for them. to 
have lunch or even go to the bathroom. They charge. 
that welfare workers .lack grievance procedures if . 
their supervisors punish them unfairly for tardiness 
or other infractions. . . \. 

These complaints' cannot be dismissed: City 
Hall should figure out a way to insure that workers 
have the tools' and conditions they need to do their 
jobs with self-respect But it would be a mistake to 
organiZe welfare workers' into a union,. because 
what they are doing does not amount to a job. 

Instead, in 'return for receiving welfare, they 
must show up at a work site, follow inStructions and 

• 'carry out tasks .that the city might· not even be 
The city's workfare program is viewed by . subsidizing if it did not have to put welfare recipi­

many other cities as a potential model. According to· ents to work. In addition to their welfare checks, . 
Ricljjrd Schwartz, the departing mayoral assistant partiCipants also receive vouchers for day care ·if· 
whof:got the program started, the city may have needed. Many also get Medicaid, fOod stamps and . 
51,OQ,ll welfare recipients working next year, nearly other benefits that increase their total compimsa-
halfijlgain as many as now. tion. 

W,nion cooperation is essential, since welfare . Advocacy groups are right to point out that the' 
reci,.rents are working alongside city employees workf,are program diles not offer training or help in 

'. cleaning parks, streets and housing projects at getting a permanent job. But the city cannot afford 
wagit¥ substantially less than what city workers by itself to guarantee training or jobs for everyone 
earrtij The unions are understandably concerned on welfare. That is a task that needs to be shared by 
that~ver the long run, the cheap labor provided by the city, state and Federal governments, as well as 
the 'forkfare program will make it harder for the' private employers. . . 
. union to win pay increases for its rank-and-file ' The imposition of time limits on welfare, a step 
men1bers. that this page has criticized; means that all levels of 

Last year Mr. Giuliani negotiated an agree- government have an urgent task to find jobs for 
ment with Stanley Hill, executive director of Dis- People forced off the rolls. But the workfare pro­
trict Council 37 of the American Federation of State, gram must be iliven a chance to succeed on its own 
County and Municipal Employees, not to use wei- terms by. providing limited work opportunities for 
fare workers to do jobs that otherwise' would be . those still on welfare - under working. conditions 
done by public employees. As a result, Mr. Hill that are humane. . 

FRIDA Y, FEBRUARY 21, 1997 
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those standards should be. There is 
great concern among those involved 
in education at state and local levels 
that once Washlngton creates nation­
al standards, mandates will follow. 

It should be up to states and local 
school boards to decide what ,stu­
dents need to learn. Education Is a 
local issue. This is the way our' par­
ents and communities want It, and 
that is bow it should be. After all, the 
states and local taxpayers are the 
ones who pay for schools. 

That Is why Goals 2000, President 
CUnton's laudable effon to Improve' 
education, has languished: It came 

National teSts 
ate the wrong. 

way to improve, 
our schools. 

Muzzled by Beijing 

I 
Nobody can say how many mil­

, lions died In the famine. For almost 
, four decades, China's leaders have 

feared to find out The figure that 
foreign demographers think likely is 
30 million. 

The famine of 1959-61 Is not an 
episode in history finished and over. 

After Deng, how 
much longer? 

columnsurg!ng boycotts', or share­
holder action Is buoying. 
, Yesterday the Province of SI. Jo­
seph of the Capuchln Order In Mil­
waUkee and the Passionlsls, a Roman 
catholic religious community, ,sent 
word that they had used, their 100 
shares of Boeing stock to put a resolu- " 
tion before the next annual meeting. It 
,calls on the company to observe basic 
human rights In Its China operation. If 
every religious person or group fol­
lowed the Passionlsts' and Capuchins' 

"example, business could not brush 
them off. ' 

More journalists are Investing their 
talents In exposing ChInese repres- . 

. sian and military double dealing. 
Thirty-six yeaIS on, the same Com- Please read "Hungry Ghosts," by 
munist Party that created the fam- Jasper Becker (Free Press), about 
Ine rules ChIna: yet ...,. the party of ' the famine, and "The Coming Conflict 
Mao, of Deng and of the successor with China," by Richard Bernstein 
dictatorship already Installed. and Ross H. Munro (Knopf). 

from Washington, became embroiled It was an unusual famine, even for The Weekly Standard, under Bill 
in Washington Politics and was per- Asia, where as we know life Is cheap, Kristo!, Is reminding conservatives of 
ceived by the public as an attempt by excepHor those selected to.die. The . their obligations to fight Communist 
the Federal Government to meddle victims were not killed by nature's oppression. ThIs week: 12 clear-mind­
in local school Issues. Even though , harshness. They were murdered, as ed pieces on ChIna by members of 
the program offered states money to sure as if they had been shot, by the Congress, journalists and ChIna spe-
pursue the national goals, state and Communist Government ciallsts. (Copies: 1-80()'98n600.) 
local educators and parents were Mao ledong ordered earth and These people are ,Important; as 
leery of Washington's involvemeni. peasants to grow unsuitable crops at will be every American who refuses 

Setting world-class standards for escalating rates. The soil turned to . ,to be a servant of Beijing. We must 
our schools will be successful only If ' dust; 20 years later I ,saw It swirling now, acknowl~e that P~esldent 
it is done from the ground up _ by ! across co)Iectives and villages. CUnton IS the pnsoner of Belling. He 
parents, teachers, administrators, I The Communists left barely' has not told and will not tell the truth 

. businesses and local taxpayers. In- ' enough f~ for rats to eat, and be ,about s~.pped-~p .Chlnese repression 
deed, when the National' Education eaten. Police and .party terrorism and military defIance., He would 
Summit, a conference of the nation's prevented the world from knowing. have to adIilit the failure of his ap­
governors and business leaders held The party and its armed forces peasement poliCies, and for this 'he 
last spring, set a goal of having every stID dictate agricultural and ali other .. has neither the ,will nor courage. 
state establish such standards within policies, stID govern by terrorism. , But If conservatives and liberals 
two years, the idea was for states And the West is their servant. with reach of word persuade the pub-

~ ;;' and communities to take on the task. By its own will, ahd for coin, West- lic to show its anger, perhaps AI Gore 
~ l:I' . The benefit of this approach is that ern democracies beg Beijing for will become his own man about China 
.... )"" it allows every state the flexibility to deals, and for partnershlp,in shaping when he runs for President He could 
.... ",,:, address the individual needs of Its the 21st century. In Deng's time the start earlier, as BID Triplett chal­
"" i ~~~~~~_~the communities they West remained faithful, no matter lenges in The Weekly Standard. He 

f.i may want to see how many students be ordered shot, could demand compliance with legis-' 
;: t,~~' schools in different cities and towns pouring hundreds. of billions Into lation against sales of cruise missiles 
... '" achieve the same level of academic trade and investment that strengthen - the Gore-McCain act of 1992. 
'« ~ success but there are different roads the Communists and their army. ChIna sells Iran Improved ver­
::J ., to the s~e destination. In return, Beijing indeed made sions of a missile system the Irani-a:: Wlsconslri is one example AI- Western democraclell Its, partners. ans used before ,.... tokill·37 sailors 
!Xl though my most recent budg't Ther obeyed orders not to help the aboard ~e U.S.S. Stark. 
1J:l' . . ere-viCtims of political and religious op- The silence, the use of the power 

qwres every school distnct to set pression. Morally and praCtically, and creativity achieved by democra-
~ ngorous standards and every stu- the Vlest became the silent partner 'cy to 11ft the ChInese Communists to'! . 

, ;>.." " dentto pass a graduation tes~, w~ are In their persecution. strengths they could never otherWise 
'« ,', leavmg It up to each school distnct to Playing down their own countries' have even aspired til - madness 
C) ~. determine Its standards and its tests, security interests, President CUnton born of greed and betrayal. ' 

tI. with the state offering assistance to and other West~rn leaders also muz- One day America wID ask how It 
~ ~' communities. zle themselves about Beijing's sale happened. Meantime Americans in-
.~ .', of missile and nuclear equipment to· dividually and In groups, even as ,! other dictatorshlps, But increasingly small as the Midwestern Passlonlsts, . 

Americans shouting wake-up calls can refuse to put on the muzzle their 
find they have allies. The mali on government wears. 0 



From: Kenneth S. Apfel on 02/18/97 05:48:27 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Call to Andy King on minimum wage 

I called her and asked about Gephardt and the minimum wage issue. She knew absolutly nothing 
about a Gephardt role in the issue; she asked around in her office and came up dry. Gephardt is in 
California with the AFL today, so my guess (and Andy'sl is that he heard about the issue and said 
something to the effect that everyone should be paid at least the minimum wage. She said she 
would try to call if she hears anything to the contrary. 

Message Sent To: 

Bruce N. Reed/OPD/EOP 
Elena Kagan/OPD/EOP 
FORTUNA_D @ A1 @ CD @ LNGTWY 
Gene B. Sperling/OPD/EOP 
GREEN _ MG @ A 1 @ CD @ LNGTWY 
Russell W. Horwitz/OPD/EOP 
Emily BromberglWHO/EOP 



Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: Re: Call from NGA 

Is Bruce saying that I should push HHS to let states count child care? I can do this, but I think it 
will come as a shock to them, given where we have been. 
---------------------- Forwarded by Diana Fortuna/GPO/EO? on 02/21/97 01 :30 PM ---------------------------

a+Li
' cr':-' 'Ai' Elena Kagan 

i .. ,'-' (Lv~ 02/21/9711:13:06AM , 
Record Type: Record 

To: Diana FortunaIOPD/EOP 

cc: 
Subject: Re: Call from NGA 

I agreed, though noted that hhs would be extremely resistant to either. 
---------------------- Forwarded by Elena Kagan/GPD/EO? on 02121/97 11: 12 AM ---------------------------

!=PI"""'--"" 
rri~;, Bruce N. Reed 
l' iT_", 02/21/9711:06:52 AM 

~ 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: Re: Call from NGA ITill 

Tell her to push to count child care, not Medicaid, don't you think? 



Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: lisa 

Emily is also stressing to me that she feels she has no choice but to push for a governors' meeting. 
---------------------- Forwarded by Diana Fortuna/OPD/EOP on 02/21197 05:51 PM ---------------------------

"""'~ (W~i 

,." , 

Emily Bromberg 
02/21/97 04:06: 19 PM 

Record Type: Record 

'*' ~"f 
.-. ~$ 

To: Bruce N. ReedIOPD/EOP, Elena Kagan/OPD/EOP, Diana FortunaIOPD/EOP, Kenneth S. Aplel/OMB/EOP 

cc: 
Subject: lisa 

ray (nga) gave marcia and i an earful on our favorite subject··welfare and minimum wage. he is 
claiming it will derail the whole welfare to work process. he is insisting on a white house meeting to 
discuss before we decide. he knows that we met with labor to discuss and are close to an answer. 
i don't think we have a choice. bruce/ken/elena··could you stand to do this on monday? 



Record Type: Record 

To: Elena Kagan/OPD/EOP, Kenneth S. ApfeI/OMB/EOP, Emily BromberglWHO/EOP 

cc: 
Subject: Call from NGA 

Susan Golonka of NGA called to ask about FLSA. She was hoping that we would take the 
opportunity to talk to states about the impact on them before rushing to make a decision here. 
And that they were hoping we would let them count Medicaid as well as food stamps toward the 
min. wage. She said she's been getting panicked calls from a few states. (I obviously kept to our 
talking points.) 



February 17,1997 

MEMORANDUM FOR THE VICE PRESIDENT 

FROM: '1>1l-/ 
SUBJECT: LABOR ISSUES IN WELFARE REFORM 

ay be asked at the AFL-CIO meeting about two welfare reform implementation 
issues of importance to the labor movement. This memorandum provides you with some 
background on these issues, which the Administration is now in the process of resolving. Two 
q&a, which reflect a consensus view on how to address these issues, are attached to this memo. 
We recommend that you illl1 discuss these issues unless asked to do so. 

1. Application of worker protection laws to working welfare recipients 

As the work requirements of the new welfare law begin to go into effect, a critical 
question for both the labor movement and the states is whether worker protection laws -­
particularly the minimum wage law (Fair Labor Standards Act) -- protect welfare recipients who 
take part in workfare or subsidized employment programs. The DPC and OMB have been 
running an interagency process (involving DOL, HHS, USDA, and others) to hammer out an 
answer to this question. We expect to have a detailed recommendation for the President within 
the next few weeks, as well as a strategy for rolling out this controversial Administration policy. 

There is general agreement among the agencies, as a matter of both law and policy, that 
the Fair Labor Standards Act should be read to require payment of at least the minimum wage to 
most people in workfare and wage supplementation programs.' On this reading, participants in 
such programs would count as "employees" under the Act, thus qualifying for minimum wage 
protection -- except for a few who would count as "trainees" instead. Bruce ~ given the 
AFL private assurances that the Administration will adopt this basic position. 

Requiring the minimum wage for workfare recipients, however, will raise obvious 
difficulties for the states, in light of the new welfare law's work provisions. Even if a recipient is 
working only 20 hours each week, the existing welfare grant in many states will fall short of a 
minimum wage salary, As the work requirement in the law increases to 25 and then to 30 hours, 
and as the minimum wage also increases, more and more states will discover that their welfare 
grants are insufficient. 

One way to mitigate this new burden on the states is to count benefits other than cash 
assistance toward the minimum wage. There is a very strong legal argument, based on 
provisions in the food stamp law, that states may add the value of food stamps to the basic 



welfare grant for purposes of complying with the minimum wage. Even ifboth these streams of 
benefits are counted, however, a number of Southern states will immediately come up short, and 
as the minimum wage increases and the work requirements become more severe, other states will 
join them over time. Allowing states to count the value of other benefits -- child care, housing, 
or transportation -- toward the minimum wage would remove this problem, but this proposal 
raises a number oflegal and policy questions. DPC and OMB are currently working through 
these and similar issues with the affected agencies in an effort to apply the minimum wage law to 
working welfare recipients without imposing large new costs on states. 

The interagency group also is reviewing what other labor protections apply to welfare 
recipients in workfare or subsidized employment programs. The consensus view is that OSHA, 
unemployment insurance, and anti-discrimination laws will apply in the same way they do for 
other workers. We have yet to get a firm opinion from Treasury as to whether the monies paid to / 
these welfare recipients will be subject to FICA and other taxes, as well as eligible for the EITC. 
Finally, these workers may well become eligible to unionize. Recent newspaper articles have 
suggested that some unions will u dertake large-scale organizing efforts targeting welfare 
recipients, and we houl probabl expect some of the efforts to be successful. 

Recommendation: As the President has agreed, you should not raise the minimum wage 
issue at the AFL meeting. Announcing a position favorable to the unions in this context would 
make the decision look entirely political and increase the risk of a negative reaction from the 
governors and Congress. When asked about the issue, you should make a strong statement of 
principle that workers shouldn't be paid a subminimum wage, whether or not they come off the 
welfare rolls. But you should also be careful to note that the Administration is still in the process 
of developing its final positions on the complex issues arising from the intersection of the labor 
laws and the new welfare law. 

2. Privatization of welfare functions 

Another issue that may arise at the AFL meeting concerns efforts by some states to 
privatize their welfare operations. Texas has had a waiver request pending at HHS and USDA 
for months that would allow it to contract with private parties to do all eligibility determinations 
for food stamps and Medicaid. (The new welfare law specifically grants states the right to 
privatize TANF operations.) Wisconsin has a more limited waiver request pending. We 
probably have legal authority to grant such waivers. 

This issue is of obvious importance for unions with large numbers of public sector 
employees, because a waiver means a loss of jobs for their members. As of now, however, the 
unions are not pressing us for a decision, perhaps because they expect us to allow at least some 
privatization. We have been getting pressure from Governors Bush and Thompson, but the 
interagency group is still not yet ready to make a recommendation. 
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Background on Labor Issues in Welfare Reform 

Minimum Wa 
As states begin to put welfare recipie to work, a key question for the labor 
movement and for the states is w her welfare recipients who take part in 
workfare or subsidized employ nt programs are protected by labor laws such as 
the Fair Labor Standards Ac The most obvious protection this law offers is 
payment of the minimum age, u there are a host of other protections (and costs 
to employers) that are connected: c Ilective bargaining rights, taxation, 
unemployment insurance, and worke 'compensation. 

but 

• treams of benefits should count toward the minimum wage? 
~-~-
• Have we thOU9h~through the consequences of other rights and costs that 

appear to come a ong with the minimum wage, and how they would affect 
the success of we fare reform? 

e Department of Labor and HHS believe that, as a legal matter, it is quite clear 
that he Fair Labor Standards Act does apply to people in workfare and wage 
supple entation programs -- that essentially they are employees, with limited 
exce tio for "trainees." Labor and HHS argue that this is not really a change in 
Feder 0 'cy, since they would argu ese rules have generally appr to 
wei re wai er programs -- with th exceptio of AFDC workfare progra s, where 
th old law id explicitly permit sates to ignor the Fair Labor Standar s Act. 

owever, th scale of the com' g welfare-to-wo k effort is so much arger than 
nder previo s law that thes requirements may till come as a sh ck to the states, 
nd will raise affordability q estions that didn't e 'st in those sm ler programs. 
Iso, the foc s on enforc ent of these laws will evitably b much greater now 

.than in the pa t. 

Minimum Wage: ne problem in req irin he minimum wage is that the existing 
welfare grant in many states is too 10 0 convert it into a minimum wage salary, 
even if the recipient is only working 25 hours a week. Therefore, the 
question is whether to include in tha' Iculation a variety of other government 
benefits, such as food stamps, c . a ousing assistance, and transportation. 

Legally, there is a strong argument that s can be added to the basic 
welfare grant to help support a minimum w e. However, even if the two grants 
are combined, several Southern states will pr Iy still come up short, especially 
for smaller families. The problem gets wor minimum wage and the work 
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re€luiremeAts iAerease ever timer 

~ould make it easier for states if we permitted them to count the value of other 
~fits, like child care or transportation, toward the minimum wage. However, 
DOL believes the law does not permit this, unless those benefits are offered to ~ 
employees, not only those on welfare. (States may be motivated to segregate 
workfare recipients in an effort to get around this requirement.) In addition, 
counting in-kind assistance toward wages opens the door to counting these 
benefits as income for the purposes of calculating TANF, food stamps, and SSI 
benefits, which would generally reduce benefits. 

Other Labor Protections: e are still in the process of sorting out what other 
requirements states and e ployers would face if participants in workfare and 
subsidized employment pro ams are considered employees under labor law. DOL's 
opinion is that most other sta dard labor protections would apply, including OSHA, 
unemployment insurance, and a ti-discrimination laws. 

The thorniest outstanding questions have to do with taxes and collective bargaining 
rights. We have yet to hear from Treasury as to whether these wages or benefits 
would be subject to FICA and other taxes, as well as eligible for the EITC. On 
collective bargaining, the National Labor Relations Board will have to rule on the 
facts in individual situations, but it is likely they would rule that these workers are 
eligible to unionize. There has been some recent media attention on efforts to 
unionize workfare recipients in New York City, and there certainly would be more 
attention if the ruling were made that these workers had the right to unionize. 

We are working to resolve these issues in the next week or two. In addition, we 
are thinking through our strategy on the Hill, given the likelihood of a backlash there 
once these interpretations are known. 

Privatization 
A second issue concerns efforts by some states to privatize their welfare 
operations. Texas has had a request pending at USDA and HHS for months that 
would outsource eligibility determinations for food stamps and Medicaid state-wide. 
Wisconsin has a more limited waiver request pending. Current law requires these 
programs to use "merit systems" employees -- essentially government workers. 
However, we may be able to waive this requirement if we want to. I This is a major 
issue for unions with a large number of public sector employees (AFSCME and 
SEIU) since it would lead to a direct loss of membership. Our analysis is not as far 
along here. The unions are not pressing us for a decision, since they fear we will 
not rule entirely in their favor. However, we can expect increasing pressure from 
Govs. Bush and Thompson. 

Page 211 
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DRAFT -- FOR INTERNAL USE ONLY 

Welfare Protection and Labor Laws 

·CONSUL T A TION AND FACT FINDING. We want to gain l11or~ infllTmatilln from states and 
others about the details and magnitude of problems that could aris~ in 111~~ting I'"th FLSA and 
TANF. DOL and HHS also are considering a possible pilot d"!(lTl with S~\'~ral ,tatl!S in which 
we can work intensively to ensure that their planned T ANI' "ork nwd~s 111~~d F1.S:\ 
requirements. TECHNICAL ASSISTANCE. DOL and HI IS ""uld likl! tl' ofkr t~chnical 
assistance to states to explain the laws and the options statl!S can ChlH1Sl! in d~signing their 
programs to meet both FLSA and T ANF requirements. 

·OUTREACH AND PUBLIC EDUCATION. DOL and I II IS "'llltid b~gin a cllnsultation 
process with states groups, worker advocates, and welfare 'IJ\·ocat~s to gain mor~ information 
about the issue and to obtain their input and feedback. We :.1,,) wan tl' promot~ :1 large 
understanding of the importance of maintaining BOTH worl::r [lrot~ctions and strong work 
requirements. 

-DEVELOPING ADMINISTRATION OPTIONS. With th~ inlllTlllatillll gained from 
consultation with states and others, we will develop a rang~ llf 'Iec~pt:lhlc p"lic'· ",Iutions to this 
Issue. 

-INCREASING PRIVATE SECTOR OPPORTUNITIES. Efforts tll incr~as~ pri\'a!c sector 
employment for T ANF participants, like the President" s Wd fare-to \\'ork rro[lllsal will make it 
easier for states to meet the requirements of both laws whik supporting th~ .\dministration's 
commitments to move people from welfare to work and minimum "·agl!. and to maintaining the 
integrity of the FLSA and the minimum wage. 



New York Times, 2/9/97 

City·Labor-:tIgaa)~~~~sEffortto Organize Workfare . Participants. 
. . , _ . "'. . _ "- .• ,~;:.: II: .• '." 't-,.-:.,,,. ~. . -:- .", . ,_ . '.' 
By STEVEN GREENHOUSE· ..... "'./ ,IY. :~m\l~ 8Ilo.' ut iNorldng condlttons under. em. ployees. but we're going to try to get that . With the new Federal welfare law requir­

. In an ImpOrtant boost to the metropoUtaii'; .th~ cll)' s·fast-growlng workfare program, . changed possibly down In Wasilington or at. Ing states and cities to put hundreds .01 
'.- . bitious .. _1 .... _1 ... _.... dd in, .. ·~·:·lW,far,tbe: natton's,largest.. the state level," be said. , ' ..'_ thousands of welfare recipients Into work. 

areas most am _,,:,~on, v~ _ ':,·'·\·./,:I~lth.lilk,1t'8·a good Idea,u Mr. HtU said In ,. l!nton officials acknowledge. hOwever, _fare Jobs, thenation's labor movement fe~~ 
years, Stanley Hill, bead of New York Clty"IS,.:" ':an tnterview. "These peop~e should have . that It wlll not be~ easy to persuade the ·that such worke:rs not only wlll be used to 

\ largest· union of munJclpal workers, said .. ,' collective bara:atning rights. They should Republican Congress In Washington or the replace unionized workers but will put 
yesterday/that ~ ~~uld back efforts to.,: .... ~have·the same"rtghts as other,workers; . Republican State Senate tn'Albany to pass . downward pressure on wages. Mr. Hnr$ 
organize the city s 35.000 welfare reclplen~ ,,"' Workfare muSt notbo allowed to become . legislation that wouid enable workfare la, parent union; the American Federation 01 
who are required to work for ,their be!tetfts.·· .,,'. . onymoUs wtth indentured Servitude." borers to form unlon ... s: Such legislation could State. County and MunicipaJ Employees, 
Mr~ Htll, execuUve director of Dlstr1ct But Mr.,HUI ackitow~edged that the drive . be expected to make welfare programs and several other large unio~s are foc~na: 

CouncU 37, which has 1%5.000 members. said to tinio~ welfare laborers faces'S major _ more expensive at it time when Federal ,and on this fast-growlng pool or laborers as ripe 
that in· an. effort to see how·hIs powerful. 'obstacle: New York City'15 not required to state governments are eager to reduce wei. ror uniontzation. 
union can help. he wtll'J!leet next.week wttb . recognJ.ze or bargain with such workers. fare spending and budget deficits. Sheila Dwlcan, a welfare recipient who 
a community group that has gotten more. even it a majority backs a union. because . In New York City. welfare recipients are has worked in recent months IlS a Sanitation 
than 4.000 'city .workfare laborers.to sign ':. under 'state ,law they are_Dot considered . sweepIng streets, cleaning parks and work- 'Department sweeper. said she 15 eager to 
authorization carcIs pledging their support·. traditional workera. but rather welfare..., Ingas bospltal aides. receiving as little as JOI/l a unton for worklare laborers. "Wq 
lor a union. The workers are lOoking to the '. . Clplen~. $68.50 In casll and $60 In food stamps every 

.. labo.r movel!leDttor help'as they increasing- .: e aw Is that .they'renot e n as . two weeks for their 26 hours of work a week. 

Effort toOrgci~e Workfare Participants Gets Ba~ki,igof Powerful City Labor Leade~ 
, . . . . have decUned to 825,000, a 235.000 that he meet with them to dlScuU 

drop: that he aa.Id wu tbe:larpst· W. .. LL'-:":"'_·, bo lriwances. Also I .. e month, work· 
. "~'ty-."::I~"'-"'y·-wod""':,·_'."'·.', •. ~·.·_ '. . ,O,JU:(,lrt: cO n!1S tare Iaboren tOOk over 10 of U. 

:thlnk a unIOn will' help aet us ......... :- "'I. -I rid .... _ .~ ,riot J';';iaiiJ a. Pan. Deportment's cII. ... rtct oftlCll!S 
··permanent Jobs and better workins mentl are not Jobs, bDi rathei~an, . to demand coats and gloves. : 

'conditIOns:' ille uld. "And most 1m· opportunity tor people whO ani ab" . 'eniP~.!'yea ·by. law. Yr. Hill said that Gerald W. NeE. 
JlOrtant a union -might make them bod!ed to give aomethJng back to the. tee. praklent 01 the American Fed-
treat us with respecL For ,Z.'yean, I c:ommlllllty lD, exchaa&t tor thelr . enuon of Seate. Counly IDd Munld-
worked in procurement in tho Tran· . benelltL '. and un move a lot of. people Into the pal Empioyees, has uraed tllm CD 

"slt Authority belo.re I was laid orl, "Many of these people have been streets and &« die rest 01 oraanlzed support oraaniZlD& me workfare ..... 
':and we dont, deserve to be treated out or work lor.alon&'ttme,·Ud this real bOrers. SUch an dlort mlghe creabe 

.. exodly thop ..... ·raUon ""'.-' need labor beh.lncI ua, we'U have • ._ •• _. with M •. Glul'--I, • man' ttlls waY." .' ..... M9 'kia arti~ chaace of lettIJ)& the aty to recoa.· WlIoOIUI... .... 

,. On Thursday afternoon. Ma. o:un- to pt wo..... r. w nUe us." Aid John Rest. wbo Is with whom Mr. HUI has m&jntaln~ 
can JOined more than '100 ~r par· . OHlcials have also aa1d that they d1recto' antztna. warm relations even tbou&h the>' 
Uclpants ~ the Work Experience have beeided the worlte ... ' needs tor Acorn's r at ora I 

",'---" work cIochea. '"The city hu lnclependeot of Acorn, • second have opposed each other In neaot t .".Prooram, known as WEP, ae adem· ...u ";"'ty W ~P W ~_ ,, __ _ 
........ h ... owI thousands of coats, comIDIWI aroup. .g,.. Ol&CfI .......... . ' 

· onstration ae SanltaUon Depanment . ~-;ta and boots aDd bu &OM TOietber. 11 tryfnI to organize the "Mayor Glullaru hal oewr..ad40 
'headquarters near Ctty Hall to de- totonlJderableexpenMandeffonto ~arelaborettDDtIODl\ICblDtoa me. 'Don't orpnize people,'" Mt,' 
':mand that department offldalJ rec- InIUre that t.bey're dlstr1tJUt.cl to au . unkJa.:' but into an orpD1aUaa tbat HlU sakI.. ,I 

~!lanlze them as a union and discuss the WJLP:a: lo the ~~.')4l:. : 'wUl.'~. the 1 dty \1Dto 1lttlDa. LutSepteqlber, Mr. HWcalJeclf$' 

,Bnevances. de Sch. wertz U1C1~. '_"_';' ,'...;., "L."""': .•. ;.~,:. ;~";i;.r'''.:·· : .. "dj1wD. '".'~.' '~~_ ... '·:'to.~ ..... ' .t .. ~':~. '. ,',. ~rtum" on upaodfaa ~ Many·,worke ... at the monstra· ".SiDCeearlY.~,tbt·~.,"'~OW~~.,' ., .".;.: -."1 ;.'clty"awonru.PJ'OItUD.IQiDaIlill 

:::. c:p~~ u:~eg'::V:.p=: ... ·.ttoo .01. : comnum1ty. Oraa. .",Zet1gn. . , .. j'." . ~=". . I~~. ~':.' wuc::oaCemed that tbt program P'4-. 
· boots and does not allow them to use . .'; fOIJ~·~;:. J;roup ot~ t f.. ~~""I . il ~ . ,vIded Uttlt tralnInI and did DOt bo!p 
.the bathroom. in the Sanital10a De- Workfare laborers demonstrated ac:rou the the Sanitation .. :'nitY ~ 1c:Down'_~.bis '.,. ' ~. ,. .... ' : ' . out. the hope of permaoeat jobI fOr 

__ ,partment ,IIlI1I&es where they are _De~_~~·~t~on~Th.:::unda::~y.: .. :p!: .... =~f.:.:..:betW"=::.:<=on::ditiona=·=·=.:and::. :.::eq~w::!·p::men=t. been worklni ·1O.belP New ,\"orlt', ; : • .:;c~Ji,~or:::.it!t~. puUdpant&. A few 41.)11 later,~. 
based. Several abo complalnecl that - workfare. Jaboren; form,.:WdaD.. •. _, .. ', , ~ l'W': h.o-'.'" ',.0. ki HllIl1fted hIa caJl for • moratortu~ 
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By IVIICHAEL JANOFSKY , 
CONCORD, N.H. - The seventh; 

,try was the lucky charm for Peter F. 
Leonard. After six failures to win 
election to the' New Hampshire' 

00 H,ouse of Representatives •. he won a 
>. ,vacant seat last November by a' 

,...~ ,handful of votes. 

He struggled through school, and marched in a few parades. Over all, 
eventually gained a high school he said he spent $31 for the posters . 
equivalency degree. and $12 for filing fees. 

Then he held a successiori of dispa- In the Capitol, winning appoint-
rate jobs. He worked' in a shoe fac- ment to the House Transportation 
tory. He picked up trash for the city. Committee because of his mode of 
He ran an elevator. For many years, travel, he has made a strong early 
he was a maintenance 'man at the impression on many of his col­
Palace Theater across the street leagues, most of it positive. _ Now 'proud and giddy and fes­

Q.) tooned with buttons that proclaim his 
!;:!' 'love for Jesus and New Hampshire, 
... Mr. Leonard sits among 399 other 
E House members, representing a dis­
i{/J . trict in downtown Manchester, the 

."fij . state's largest city. and helping to 

from O'K Parker's, and loved the "He was the one freshman we all 
stage so much that he begatl showing knew when he arrived," said Repre-

, up at night in a tuxedo to greet the sentative' Donna Sytek, the House 

I 
patrons. Speaker. "He's a pleasant enough 

Twice, h~ said. he was invited to fellow. But all we require a member 
join a play's cast, once as a pirate in ' to bring here is common sense and a 
"Peter Pan" and then as a Nazi good philosophy. For a man who has. ~ . shape the future of the state. d:: . But more than pride and colorful 

buttons set him apart from his col· 
~ : leagues. A lifelong resident of New ..s:: . Hampshire. Mr. Leonard is a 53-
~ year-old learning-disabled 'handy­
"man and a divorced father of three 
en grown children who has no perma­

'"0 nent address, no car, no office, no 
.,S telephone and, for the moment, no 
~ viable means of employment. 
'.... ' Living alone on Social Security dis­
~ ability, charity and the $100 a year 
.~ . each House member is paid, he rents 
~ 'a cramped room at the Cadillac Mo- ' 
~ tel on the fringe of downtown Man­
~ ,chester and travels on a Trailways 
s:: bus, commuting 20 miles to theCapi-
C1l tal in Concord every day the Legisla­::c: ·ture is in session. 

While most other legislators re­
turn to jobs as doctors, lawyers and 
-consultants. Mr. Leonard returns to 
O'K Parker's bar and restaurant, 
where he sets up a makeshift office 
ona pool table or the bar, whichever 
is vacant. His new business cards 
include the telephone number of the 
bar so that constituents can leave a 
message for him. 

!. 
• , 
1 

In exchange for the accommoda­
tion, which often includes lunch, com- . 
pliments of the owner, Theodore 
Parker, Mr. Leonard spends an hour 

, early each day cleaning the bar and 
the rest rooms before walking the 
quarter-mile to the bus station. 

But it is a great life, he says with 
an ever-present smile and a Forrest 
Gump kind of earnestness. "I'm ,a 

,symbol that anybody can' do what 
you want if you put your mind to it," 
he said. "Just as long as i don't let it 
go to my head. It's not worth it if it 

goes to my head; illen I won't do a 
good job for the taxpayers." 

Mr. Leonard's election has caused 
something of a stir around Manches­
ter and Concord. He has already 
been the subject of several news 
articles and television profiles since 
the election, focusing not only on his 
living conditions but also on a learn­
ing disorder that causes him trouble 

, with reading and spelling. He mis­
pronounces many words, and in an­
swering questions it is often appar­
ent that he needs extra time to for­
mulate his thoughts. 

"I'm not disabled; I have a dis­
ability," he said, ,expressing' a dis-

, tinction that has caused him a good 
deal of psychological pain over the 
years. As a child, he said, he was 
often derided by friends and even 
family members as "a screwup." 

officer in "The Sound of Music," survived in the way he has, he's 
when he actually had a' line to de- proved he has them." 
liver: "They are gone." . Representative Peter Hoe Burling, 

The notion of entering politics the House Democratic leader, put it 
struck in the early 1980's, he said, as ,·this way: "What he brings to this 
he walked along a street in downtown "place - and, believe me, this place 
Manchester. He heard a voice. He . can get a little cynical - is an essen­
was sure it was God. tial goodness that really brings us all 

"Like it says in the Bible, God back'on track." 
talks to people," Mr. Leonard said. But others are not so sure about 
"He was talking to me. He told me, 'I Mr. Leonard, who struggled to stay 
want you to go into politiCS to help I awake one day last week during a 
my handicapped children.' I looked I Transportation Committee hearing, 
around and didn't see anybody. I When a panel member, Representa­
turned around and started to walk tive Robert H. Milligan, a Republican 
again, and I heard the voice again. from 'Merrimack, learned that a re­
This'time it said: 'You've got the porter and a photographer were' 
power to work with the handicapped spending the day with Mr. Leonard 
because you understand them. You' for a news article- about him, Mr. 
know their needs.' " Milligan asked, "How do you think 

He answered the call in 1983 by this makes iIle rest of us look?" 
running for city selectman, and lost. Another committee member, Rep­
A year later he tried for the two-year resentative Philip M. Ackerman, a 
House term, and failed by only 36' Nashua Democrat, said that while 
votes. Friends suggested that he de- most,of his colleagues had accepted, 
mand a recount, but that would have Mr. Leonard, some belittled him in 
cost him $100, which he did not have. private. "It happens,'; Mr. Acker-

Every other' year he tried again, man said. "But I've also heard a lot 
always losing until last fall, when he of positive comments." 
ran as a Democrat on a platform Around Manchester, too, the re­
most 1'Iew Hampshire politicians em- views are mixed. While many people 
brace: no new 'taxes. His 1,155 votes admire IVIr. Leonard's pluck, Betsy 
gained him the last of three vacant Guenther, who owns a crafts shop 
seats and made him part of a banner across the street from the bar, said 
year for state Democrats. As Jeanne she had "absolutely no confidence" 
Shaheen became the first New in Mr. Leonard as a legislator. 
Hampshire Democrat to win election "It's a sad commentary on the 
as governor in 18 years - and the voting public," Ms. Guenther said .. 
first woman to hold the office in the Mr. Leonard has introduced sev­
state's history - Democrats picked eral bills since the session opened 
up 33 seats in the House, closing the last month. Two are still alive, one 
gap ,with Republicans to 253 to 145, that would ban other states from 
with 2 independents. . using the mail to send lottery entries 

For Mr. Leonard, the campaign to New Hampshire residents and one 
was a .breeze. Years of running for to designate four theaters in the state 
offIce and working m the area had as historical landmarks. 
made him a familiar figure around He has yet to make a speech in 
Manchester. Rather than knock on general session, but he does not con-
doors or gIve speeches, he hung post- cede that he is any less prepared or 
ers around the downtown area and dedicated than more garrulous and 

ar'ticulate colleagues. 
"I'm Irish and French - that 

means I'm stubborn," he said with a 
laugh. "And i'm not shy. Anybody in 
,life, whether you're handicapped or a 
mainstream person, can do anything, 
and I was brought up to never give, 
up. If you give up, you might as well 
be dead."· 

~btNt\tt york ~ilntS 
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~ .. Labor Leaders Seek to Unionize Welfare Recipients Who Must Go to,Work~ 
By STEVEN GREENHOUSE 

LOS ANGELES, Feb, 18 - The 
A,F,L.-C.I.O's leaders have decided 
to seek to unionize the hundreds of 
thousands of ,welfare reCipients who 
will be required to work for their 
benefit§, with the dual goal of Im­
proving their working conditions and 
pressuring states and cities to give 
them permanent jobs. 

With the labor movement vowing 
.to step 'up Its organizing, especially 
of low-wage workers, union leaders 
say It is important to recruit work­
fare employees Into unions because 
they are one of the fastest-growing 
labor pools in the country. These 
leaders contend that It Is also Impor- , 
tant to attract these workers to 
unions because, In their view, state 
and city governments are using 
workfare employees to replace high­
er-paid union workers. 

Several union leaders disclosed to­
day that at a closed-door meeting on 
Monday, the federation's 54"member 
executive council voted to back a 
drive to organize more than one mil­
lion people who social policy experts 
e'stlmate will be placed on workfare 
under the new Federal welfare law. 
The labor leaders said they would 
soon ,initiate efforts to organize 
workfare participants In New York, 
New Jersey, Alaska, California and 
Maryland. 

These leaders face bigger obsta­
cles than those In many other organ: 
Izlng drives; In New York, state 
agencies have ruled that people on 
workfare are not employees and can 
not be represented by a '!nion. An-

other obstacle Is that unions may not 
be allowed to bargain to raise the 
wages of workfare recipients be­
cause their pay Is a welfare check. 

"People on welfare who' work 
should be treated like any other 
workers," said Andrew L. Stern, 
president of the Service Employees 
International Union, "We should try 
to Improve their wages and working' 
conditions the way we do with other 
workers covered by collective bar­
gaining agreements." 

A dual goal of 
providing permanent 
jobs and improving , 
working conditions. 

This drive could create friction 
between the union movement and 

, state and city governments. If unions 
succeed In recruiting workfare par­
ticipants, they would be, pressing 
governments to raise workers' wel­
fare payments while the states and 
cities might protest that their budget 
deficits prevent spending Increases. 

Mr. Stern said, "If the Govern­
ment can give tax subsidies to em­
ployers who hire welfare recipients, 
why can't we pay these recipients 
more for the work they do?" 

The union leaders believe recipi­
ents would be attracted by the possl-

bllity of, Improv~d working, condi­
tions, like guaranteed training, or 
warm clothing for workers who 
clean parks and streets in the winter. 

The organizing drive will be under­
taken by the service employees and 
two other unions that also represent 

'many government workers - the 
American Federation of State, Coun­
ty and Municipal Employees and ihe 
Communications Workers of Amer­
Ica. 

Gerald W, McEntee, president of 
the state, county and municipal em­
ployees union, said, "There is a real 
question over whether we can bar­
gain wages for these workers, but 
many of them work under bad condi­
tions, and we can certainly bargain 
to improve their conditions." 

Mr. McEntee contended that In 
many states,' workfare programs 
were poorly designed because par­
ticipants received little training and 
could remain In dead-end, low-pay­
Ing government jobs for years. 

"One of the things we'll seek is to 
make sure that workfare jobs lead to 
permanent jobs," he said. 

Labor leaders acknowledge that if 
workfare jobs lead to permanent 
union jobs there will be little Incen­
tive for governments to use workfare 
workers to replace experienced 
union workers. 

Mr. McEntee said the workfare 
participants would pay reduced 
dues, but would otherwise be union 
members like anyone else. Labor 
leaders said they were unsure wheth­
er workfare workers would have the 
right to strike and whether govern­
ments could cut off their welfare 

benefits if they did. 
In the nation's first successful ef­

fort to unionize workfarel partici­
pants, the state, county and municl-' 
pal employees union has organized 
300 such workers In Alaska. Mr, 
'McEntee said Alaska allowed the 
workers to join the union because 
they were doing work similar to jobs 
already covered by a union contract. 

Mr, McEntee said the union won 
more training for the workers and a 
pledge that they would be moved Into 
permanent government jobs, 
, "If they're doing work comparable 

to what our people are doing, we'd 
want them to get the same' pay and 
benefits," said Morton Bahr, presi­
dent of the communications workers 
organization. 

Mr. Bahr said his 700,OOO-member 
union was In intense merger talks 
with the United Food and Commer­
cial Workers organization, which has 
1.4 million members, Such a merger 
would create the nation's' ,largest 
union by far, ' 

Labor leaders said that In those 
states that do not consider workfare 
participants to be employees and 
refuse to recognize them as ,union 
members, the unions would try to 
organize slich workers In informal 
groups to meet with government offi­
cials and discuss working conditions 
- without formal bargaining. 

But Mr. McEntee said that In 
states that do not consider workfare 
participants to be workers, unions 
would lobby state legislatures to 
change their laws. He and other la­
bor leaders have met with President 
Clinton to urge him to Issue a regula-

tion stating that workfare particl­
,pants are employees who should be 
covered by minimum wage and occu­
pational safety laws, 

Two weeks ago, Stanley Hill, exec­
utive director of District Council 37, 
New York City's largest union of I 
municipal workers, lent his support, 
to efforts by community activists to 
organize the city'S 35,000 workfare: 
employees, by far the nation's larg-I 
est program, 

In an Interview today, Mr. Hili said 
his union would try to organize them. 

. "If It's coming from my Interna­
tional president and the A,F,L.-C.I.O., 
we'll follow the plan," he said, 
"There's no question this drive will 
have a tremendous Impact on us In 
the city. It's a tremendous job. But 
all workers deserve the opportunity 
to belong to a union." 

The federation approved the' cam­
paign to recruit workfare employees 
after a debate in which Mr. 'Stern : 
urged delaying such a move until : 
labor unions were more prepared to I 
begin the organizing drive, But Mr. 
McEntee prevailed by arguing that 
these workers badly needed the pro- ' 
tectlon of unions and threatened the ' 
jobs of many union members. 

Speaking here,Representative 
Richard A. Gephardt of Missouri, the ! 
House minority leader, and Senator' 
Thomas A. Daschle of South Dakota, I 

the Senate minority leader, said they 
would propose legislation to define 
workfare participants as employees I 
covered by minimum wage laws and . 
laws giving workers the 
unionize. 
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Labor Seel{S Protections 
Under New Welfare Law 
Leaders Fear 'lr6rk/are'May Cause Displacement 

~t:f 2 0 11117 
By Frank Swoboda \x\~ 
Wabiactoa POll StI:ff Wri12r . , 

LOS ANGELES, Feb. 19-Lead­
ers of some of the nation's largest 
unions. seeking repayment on their 
political investment in last year's 
elections, are pressing the White 
House to ensure that the new wel­
fare law doesn't cost them jobs. 

Labor leaders gathered here for 
the annual mid-winter meeting of 
the AFL-CIO are demanding that· 
the millions of welfare recipients 
headed into the work force be guar­
anteed the minimum wage and oth­
er labor law protections in an effort 
to keep "workfarew from undermin­
ing the wages and benefits of union 
members. 

Several states, including New 
York, are already operating exten­
sive programs that require weHare 
recipients to work off their monthly 
check by cleaning public parks, 
sweeping streets and doing other 
jobs to meet the tenos of the feder­
al law. 

But union officials fear that, if 
these welfare recipients lack labor 
law protections, state and local gov­
ernments might use them to re­
place existing job-boIders. 

1lie new federal law offers limit­
ed protections for current workers 
faced with losing their jobs as a re­
sult of welfare reform: the 
AFL-CIO said in a resolution. "ReaI 
welfare reform must not take job 
opportunities away from people 
who already have them." 

The Labor Department must de­
termine whether welfare recipients 
who are working in public jobs in 
exchange for their benefits are "em­
ployees" covered by federal labor 
law •. 

Confidential draft documents 
show that the department has de­
termined that the Fair Labor Stan­
dards Act does apply to workfare 
participants, but the documents 

have not been approved by the 
White House. 

Gerald W. McEntee, president of 
the American Federation of State, 
County and Municipal Employees, 
said today that workfare jobs will be 
especially important if private em­
ployers fail to hire welfare recipi­
ents in large numbers. He released 
a memorandum from the U.S.· 
Chamber of Commerce that he said 
illustrated business's true attitude 
toward hiring welfare parents. 

The memorandum. entitled "le­
gal Disincentives to Hiring Welfare 
Recipients; said, "With good rea­
son, employers are unwilling to hire 
individuals who have been receiving 
something for nothing when they 
can .cootinue that lifestyle merely 
by filing an aJkoxpenses paid Jawsuit 
through which they can obtain a for­
tune." 

The memorandum listed a large 
number of federal statutes the 
Chamber said recipients might use 
to sue employers, including the Fair 
Labor Standards and Civil Rights 
acts. 

Jeffrey H. Joseph, Chamber vice 
president for domestic policy. said 
the memo was given to Health and 
Human Services Secretary Donna 
E. ShaIaIa two years ago to "frame 
the discussions of the employer per­
spective" on hiring weHare recipi­
eota. 

Noting that some lawyers now 
advertise for "classes of victims; he 
said, "When you start moving tens 
of thousands from welfare to work, 
and a lot of them don't stick. and 
are not working, getting nothing, 
[you could have). another class of 
victims." 

He said the Chamber now recom­
mends that employers "hire any 
qualified worker they can get" with 
the right skills and attitude. 

SIll!! ","in' Judith Ha_nn in 
Wa.dIillglon amtribWd to this 
rrport. 



'" {h .. 

, . . .. " 

QUESTION AND ANSWER ON WELFARE REFORM AND THE MINIMUM WAGE 

Question: Is the Administration going to make clear that the Fair Labor Standards Act requires 
that at least the minimum wage be paid to welfare recipients participating in worle activities? 

Answer: This Administration is committed to moving people from welfare to work. It's also 
committed to making sure workers get at least the minimum wage for their efforts. Workers 
shouldn't be paid a subminimum wage, whether or not they come off the welfare rolls. But the 
Administration is still studying precisely how the FLSA and other worker protection laws play 
out in the welfare context. We expect to have a final answer on the minimum wage question 
within the next few weeks. 

QUESTION AND ANSWER ON WELFARE REFORM AND PRIVATIZATION 

Question: Is the Administration going to allow states to privatize welfare operations now 
performed by state employees? 

Answer: A$ you know, the Administration is reviewing requests by certain states to privatize 
some or all of their welfare operations. The legal and factual questions involved in this decision 
are very complicated, and I understand that the agencies involved are not yet ready to make any 
decision. 
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Maximum 
Monthly 

AFDC Benefd 
State July 1996 

for a farmly of 3 

Alaska $923 
Hawaii $712 
Conneclic:ut $636 
Vermont $633 
Rhode Island $554 
NawYork $577 
California $596 
Washington $546 
Massachusetts $565 
New Hampshire $550 
Minnesota $532 
Wisconsin $517 
Oragon $460 
MIchigan $459 
Kansas $429 
Montana $438 
New Jersey $424 
North Dakota $431 
South Dakota $430 
Utah $426 
Iowa $426 
Pennsylvania $421 
Maine $418 
Dist of Columbia $415 

For Inustrative Purposes Only 

TABLE ONE: FAMILY OF THREE 

The Difference Between Ihe Minimum Wage and the 
July 1996 Monthly Maximum Benefits for a family 01 three 

Maximum Combined Effective Hourly Additional 
Monthl, AFDCand WageRale Monthly CostlCase 

FoodSIamps FoodSIamps of Combined of Minimum Wage 
Benefit Benefits Benef"ds for for 20 hourslweek 

July 1996 20 hrslwklmo for 4.3 weeks/mo. . 

$321 $1,244 $14.47 ($801) 
$471 $1,183 $13.76 ($740) 
$236 $872 $10.14 ($429) 
$237 $670 $10.12 ($427) 
$299 $853 $9.92 ($410) 
$270 $847 $9.85 ($404) 
$248 $844 $9.81 ($401) 
$289 $835 $9.71 ($392) 
$257 $822 $9.56 ($379) 
$262 $812 $9.44 ($369) 
$267 $799 $929 ($356) 
$272 $789 $9.17 ($346) 
$313 $773 $8.99 ($330) 
$300 $759 $8.83 ($316) 
$313 $742 $8.63 ($299) 
$295 $733 $8.52 ($290) 
$307 $731 $8.50 ($288) 
$298 $729 $8.48 ($286) 
$298 $728 $8.47 ($285) 
$299 $725 $8.43 ($282) 
$299 $725 $8.43 ($282) 
$301 $722 $8.40 ($279) 
$301 $719 $8.36 ($276) 
$302 $717 $8.34 ($274) 

Elfactlve Hourly Additional 
WageRale Monthly CostJCasa 

of Combined of Minimum Wage 
Benefits for for 30 houl1lfwedt 

30 hl'lllwlllmo for 4.3 _ells/mo. 
(See Footnote 4) !See Footnote 4) 

$9.64 ($580) 
$9.17 ($519) 
$6.76 ($208) 
$6.74 ($206) 
$6.61 ($189) 
$6.57 ($183) 
$6.54 ($180) 
$6.47 ($171) 
$6.37 ($158) 
$6.29 ($148) 
$6.19 ($135) 
$6.12 ($125) 
$5.99 ($109) 
$5.88 ($95) 
$5.75 ($78) 
$5.68 ($69) 
$5.67 ($67) 
$5.65 ($65) 
$5.64 ($64) 
$5.62 ($B1) 
$5.62 ($61) 
$5.60 ($58) 
$5.57 ($55) 
$5.56 ($53) 
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Maxhnum 
Monthly 

AFDC Benefit 
State July 1998 

for a family of 3 

New Mexico $389 
tninois $377 
Maryland $373 
Nebraska $364 
WyOming $360 
Colorado $356 
Virginia $354 
Nevada $34~ 
Arizona $347 
Ohio $341 
Delaware $338 
Virgin Islands $240 
Idaho $317 
Oklahoma $307 
Florida $303 
Missouri $292 
Indiana $288 
Georgia $280 
North Carolina $272 
Kentucky $262 
West VIrginia $253 
Arkansas $204 
South Carolina $200 
louisiana $190 

For Illustrative Purposes Only 

TABLE ONE: FAMILY OF THREE 

The Difference Belween tile MInImum Wage and the 
July 1996 Monthly Maximum Benefits for a family of three 

Maximum Combined EffactJve Hourly Additional 
Monthly AFDCand Wage Rate Monthly CostlCase 

Food Stamps Food Stamps of Combined of Minimum Wage 
Benefit Benefits Beneflta for for 20 hourslweek 

July 1996 20 hrslwkllfto for 4.3 _ka/mo. 

$310 $699 $8.13 ($256) 
$313 $690 $8.02 ($247) 
$313 $686 $7.98 ($243) 
$313 $an $7.87 ($234) 
$313 $673 $7.83 ($230) 
$313 $669 $7.78 ($226) 
$313 $667 $7.76 ($224) 
$313 $661 $7.69 ($218) 
$313 $660 $7.67 ($217) 
$313 $654 $7.60 ($211) 
$313 $651 $7.57 {$208} 
$402 $642 $7.47 ($199) 
$313 $630 $7.33 ($187) 
$313 $620 $7.21 ($1n) 
$313 $616 $7.16 ($173) 
$313 $605 $7.03 ($162) 
$313 $601 $6.99 ($158) 
$313 $593 $6.90 ($150) 
$313 $585 $6.80 ($142) 
$313 $575 $6.69 ($132) 
$313 $566 $6.58 l,\ ($123) 
$313 $517 $6.01- ,'''t''''' (574) 
$313 $513 $5.97 ($70) 
$313 $503 $5.85 ($60) 

Effective Hourly Additional 
Wage Rate Monthly CostICase 

of Combined of Minimum Wage 
Benefits for for 30 hourslweek 

3OhlSlwklmo for 4.3 weekslmo. 
(See Footnote 4) (See Footnote 4) 

$5.42 ($35) 
$5.35 ($26) 
$5.32 ($22) 
$5.25 ($13) 
$5.22 ($9) 
$5.19 ($5) 
$5.17_ ($3) 
$5.12 $3 
$5.12 $4 
$5.07 $10 
$5.05 $13 
$4.98 $22 
$4.88 $34 
$4.81 $44 
$4.78 $48 
$4.69 559 
$4.66 $63 
$4.60 $71 
$4.53 $79 
$4.46 $89 
$4.39 $98 
$4.01 $147 
$3.98 $151 
$3.90 $161 
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Maxbnum 
Monthly 

AFDC Benefit 
State July 1996 

for a family of 3 

Texas $188 
Tennessee $185 
Alabama $164 
Mississippi $120 
Puerto Rico $180 

Notes: 

For illustratiVe Purposes Only 

TABLE ONE: FAMILY OF THREE 

The Difforence Between the Minimum Wage and the 
July 1996 Monthly Maximum Benefits for a family of three 

Maximum Combinad Effective Hourly Additional 
Monthly AFDCand Wage Rate Monthly CostICasa 

Food Stamps Food Stamps of Combined of Minimum Wage 
Benefit Benefits Benefits for for 20 hourslweet 

July 1996 20 hrslwklmo for 4.3 weekslmo. 

$3t3 $501 $5.83 ($58) 
$313 $498 $5.79 ($55) 
$313 $477 $5.55. ($34) 
$313 $433 $5.03 $10 
NA NA $0.00 NA 

Effective Hourly Additional 
Wage Rate Monthly CostICasa 

of Combined of Minimum wage 
Beneflls for for 30 hourslweek 

3Ohrslwklrno for 4.3 weekshno. 
(See FOOInote 4) (See Footnote 4) 

$3.88 $163 
$3.86 $166 
$3.70 $187 
$3.36 $231 
$0.00 NA 

1. This table l/SeS the maximum monthly AFOC benefrts as of July 1996. Slates have more flexibility under T ANF to determine benefit levels 
and may choose 10 provide higher or lower benefits than suggested in this table. Food Stamp benefits !lave increased slighlly since 7196 ($2 for a family 0/ 3). 

2. The maximum food stamp benefit assumes 100% excess shelter deduction. no cI1ild support deduction. no medical deductions etc. 
3. The minimum wage is currenUy $4.75 an hour but wiD increase to $5.15 on 911197. The tables use $5.15 as the minimum wage 
4. While the number of hours required for participation increases to 30 per weelI in FY 2000, only 20 of those hours 

must be within the activities described in Sec. 407. As a result states could place recipients in training for 10 of the 30 
and not be required 10 pay the minimum wage for the 10 houns of training. 

5. Although including rOod stamps as a wage reduces state costs. there are other unquantif18b1e policy implications 
that should be considered. 

6. AFDC benefits are calculated by the Congressional ResearcI1 Service 
7. Balded states are those whose AFDC benefit alone is grealer than the minimum wage for 20 hns. for 4.3 weeks • 
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Mliximum 
Mollthly 

AFDe Benefit 
Slate July 1996 

For a family of 2 

Alaska 821 
Hawaii 565 
vermont 533 
Connecticut 513 
New York 468 
New Hampshire 481 
California 479 
Rhode Island 449 
Massacl1uset1s 474 
Washington 440 
Wisconsin 440 
Minnesota 437 
Oregon 395 
Soulh Oakcta 380 
IAichigan 311 
Iowa 361 
Kansas 352 
lIIon\Ena 349 
Ulah 342 
North Oakcta 333 
Pennsylvania 330 
Dis!. of Columbia 326 
:-lew Jersey 322 

Wyoming 320 

For l'ustrative Purposes 01ly 

TABLE TWO: FAIIAILY OF TWO 

The Diffel1lnce Between IIIe MinImum Wage and the 
July 1996 Monttlly Maximum Benefils for a family of two 

Maximum Combined Effectiw Hourly Additional 
Monthly AFDCand Wage Rate Monthly CostICase 

FoodStlmps Food stamps of Combined of Minimum Wage 
Benefit Benefits Benefits for fOl" 20 houaslweek 

July 1996 20 hrslWklmo for 4.3 week8lmo. 

231 $1.052 $12.23 (56J9) 
357 5922 510.72 ($479) 
172 $105 $8.20 ($252) 
118 $691 $8.03' ($248) 
203 $671 $7.80 ($228) 
188 $669 $i.78 ($226) 
188 $667 5U6 (5224) 
218 $661 $U6 ($224) 
190 $661\ $7.12 ($221) 
218 $658 $7.65 ($215) 
200 $640 $7.44 ($197) 
201 $638 $7.42 (5195) 
218 $613 $7.13 ($170) 
218 $598 $6.95 ($155) 
218 $5e9 $6.85 ($146) 
218 $579 $6.73 (5136) 
218 5570 $6.63 ($127) 
218 55fT $6.59 ($124) 
218 $560 56.51 ($111) 
218 $551 $6.41 ($108) 
218 55L8 $6.37 (5105) 
218 $5£4 56.33 (5'01) 
218 $540 56.28 ($97) 
218 $538 $6.26 ($95) 

Effective Hourly Additional 
Wage Rate Monthly CostlClISe 

of Combined of Nfnlmum Wage 
Benefits for fOl" 30 hourslweek 

39 hrsIwkImo for 4.3 weakslmo. 
(See Footnote 4) (See Footnole 4) 

$6.16 ($388) 
$1.15 ($258) 
55.47 ($41) 
$536 ($27) 
5520 ($1) 
$519 ($5) 
$517 ($3) 
55.17 ($3) 
55.15- $0 
$5.10 $34 
$4.96 $52 
$4.95 $54 
$4.75 $79 
$4.64 $94 
$4.57 $103 
$4.49 $113 
$4.42 $122 
$4.40 $125 
$4.34 $132 
$4.27 $141 
$4.25 $"44 
$4.22 5'411 
$4.19 $152 . 
54.17 5154 
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Maximum 
Monthly 

MDC Benefit 
State July 1996 

For a family of 2 

Maine 312 
New Mexico 310 
Virginia 294 
Nebraska 293 
MaIyIand 292 
Nevada 289 
Colorado 280 
Ohio 279 
Illinois 278 
Arizona 275 
Delaware 270 
Idaho 251 
Virgin Islands 180 
Florida 241 
OIdahoma 238 
North Carolina 236 
Georgia 235 
Missouri 234 
Indiana 229 
Kentucky 225 
West Virginia 201 
Texas 163 
Arkansas 162 
South Carolina 159 

For Illustrative Purposes Only 

TABLE TWO: FAMilY OF TWO 

The Difference Between the MInimum Wage and the 
July 1996 Monthly Maximum Benefits for a family of two 

Maximum Combined Effective Hourly Additional 
Monthly AFDCand Wage Rate_ Monthly CostICase 

Food Stamps Food Stamps of Comblnad of Minimum Wage 
Benefit Benefits Benef"1IB for for 20 hourslweek 

July 1998 20 hrslwklmo for 4.3 weaks/mo. 

218 $530 $6.16 ($87) 
218 $528 $6.14 ($85) 
218 $512 $5.95 ($69) 
218 $511 $5.94 ($68) 
218 $510 $5.93 ($67) 
218 $507 $5.90 ($64) 
218 $498 $5.79 (555) 
218 $497 $5.78 (S54) 
218 $496 $5.77 ($53) 
218 $493 $5.73 ($50) 
218 $488 $5.67 ($45) 
218 $469 $5.45 ($26) 
281 $461 $5.36 (SI8) 
218 $459 $5.34 ($16) 
218 $456 $5.30 ($13) 
218 $454 $5.28 (S1t) 
218 $453 $5.27 (510) 
218 $452 $5.26 ($9) 
218 $447 $5.20 ($4) 
218 $443 $5.15- (SO) 
218 $419 $4.87 $24 
218 $381 $4.43 $62 
218 $380 $4.42 $63 
218 $377 $4.38 $66 

Effective Hourly Additional 
Wage Rate Montilly CostiCase 

of Combined of MInimum Wage 
Benefite for for 30 hoursIweek 

30 hlSlwlclmo for 4.3 weeks/mo. 
(See Footnote 4) (See Foolnote 4) 

$4.11 $162 
$4.09 $164 
$3.97 $180 
$3.96 $181 
$3.95 $182 
$3.93 $185 
$3.86 $194 
$3.85 $195 
$3.84 $196 
$3.82 $199 
$3.78 $204 
$3.64 $223 
$3.57 $231 
$3.56 $233 
$3.53 $236 
$3.52 $238 
$3.51 $239 
S3.50 $240 
$3.47 $245 
$3.43 $249 
53.25 $273 
$2.95 $311 
$2.95 $312 
$2.92 $315 



u ... 
0 

z .... .. 
!;) 
"-

'" '" '" ..: 

"" ... ., .. 
<> 

'" .. 
..,. 
o 
... ... 

MaXimum 
Mollthly 

AFDC Benefit 
state July 1996 

For a family of Z 

Tennessee 142 
Louisiana 138 
Jllabana $137 
Mississippi 96 

Hotes: 

For Inustrative Purposes Ol"lly 

TABLElWO: FAMILYOFTWO 

The Olffelence Between the Minimum Wage MId tile 
July 1996 Monthly MalCimum Benefits for a family of two 

Maximum Combined Eflectlw Hourly Additional 
Monthly AFDCand Wag. Rate Monthly C08t1Case 

Food Stamps Food Stamps of Combined of Minimum Wage 
Benefit Benefits S-fitsfor for 20 hou rIIM'1Iek 

July 1996 2Ohrstwklmo for 4.3 _ksImo. 

218 $36J $£.19 $83 
218 $355 $£.14 $87 
218 -$355 $4.13 $88 
218 $314 $3.65 $129 

Effac:tiw Hot.ty AddlUonal 
Wage RaIl! Monthly CostICaBe 

of Combined of Minimum Wage 
Beneite for for 30 hourslweelo: 

30 hrslwl<lmo for 4.3 WHkshno. 
(See Footnote 4) (See Footnole 4) 

$2.79 $332 
$2.76 $336 
$2.75 $337 
$243 $378 

1. Thi; table uses the maximum montIIly AFOC benefits as of Ju¥ 1996. Stales have T10reflexitilily u'lder TANF 10 delermne benefit IeYeIl! 
and may chocse 10 provide higher or l(lWo}r benefItS than suggested in this table. Food Stamp bellefils have increased slightly since 7196 ($2 fir a family 0 

:t.. 1l1e maximum food stamp benefit assumes 100% cccess sheller deduction. no cI1ild supportdaducion, no me:l1cal deduc:Uonsetc. 
3. The minimum wage is CLrrenl¥ $4.75 an hour but ",ill inaease 10 $5.15 cn 91t/97. The tables use $5.15 as the mininumwage 
4. wtile the number of hours required for p3rticipafion increases to 30 per week in FY 2000 only 20 of those hours 

must be within the activities descrilled in Sec. 407. As a resuR slates coold place recipients In training for 100' the 30 
and nol ':le required 10 pay the minirrun·Naga for the 10 hour~ of training. 

5. AIIhough including food stamps as a wage reduces state costs, thele are oIher unqllantifiable pDfie)' impli::ations 
1h2t Sho·lld be considered. 

6. AFDC lBnelils are calculated by II1e Congressional Research Service 
7 Bdded states are those whose AFDC benefit alone is greater than 1I1e mmimum wage for 20 hrs. for 4.3 weeks . 
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Maxmum 
Monthly 

AFOC Benefit 
State .July 1996 

For a family of 4 
Hawaii 859 
Alaska 1.025 
Connecticut 141 
New Yom 887 
Vennon1: 711 
California 707 
Rhode Island 632 
Washlngloll 642 
Massachusetls 651 
Minoosota 621 
WISConsin 617 
Oregon 565 
New Hampshire 813 
Michigan 563 
Kansa .. 497 
Montana 527 
Maine 526 
Nortl Dakota 517 
Pennsylvania 514 
DIst. ot Columbia 507 
NewJersey 488 
Utah 498 
Iowa 495 

For Inustrative Purposes Only 

TABLE THREE: FAMILY OF FOUR 

The Difference Betwoon the Minimum Wage Imd the 
July 1916 Mon1hly Maximum Benefits for a family of four 

MaxInwm Combined Effective Hourly Additional 
Monthly AFDCand wage Rllte Monthly CostICase 

Foodslamps Food Stamps of Combined of Minlmlm wage 
Benefit BBnell1s Benefits for for 20 hoar&lwaek , 

July 1996 2Ohl'SlWklmo for 4.3 weeIIshno. 
567 51,426 $16,58 ($933) 
399 $1.424 $16,56 ($981) 
289 S1,O:m $11.98 ($587) 
325 $1,012 $11.77 ($569) 
298 $1,000 S11.73 ($566) 
299 $1.006 $11.70 ($563) 
365 $997 $11.59 ($554) 
349 $991 $11,52 ($548) 
316 $961 $1124 ($5<4) 
325 $946 $11,00 ($5C3) 
326 $943 $10.97 ($5CO) 
377 $942 $10.95 ($499) 
327 $940 $10.93 ($497) 
352 $915 $10.64 ($472) 
383 $880 $1(l23 ($437) 
353 $880 $1023 ($437) 
353 $879 $1022 ($4:B) 
356 $873 $10.15 ($430) 
357 S871 $10.13 ($428) 
359 $866 $10.07 ($423) 
373 $861 $10.Q1 ($418) 
361 $859 $9.39 ($416) 
362 $857 $9.37 ($414) 

Effective HomtJ Additional 
W8gsRale Monthly CostICase 

of Combined of Minimum Wage 
Benefits for for 3D hlllll'lllwllek 

30 hrstwklmo forO weekshno.. 
$11.05 ($762) 
$11.04 ($760) 
$7.98 ($366) 
$1.84 ($3£8) 
$7.82 ($lL5) 
$7.80 ($..142) 
$1.73 ($3:;3) 
$7,68 (~7) 
$1.50 ($3C3) 
$7,33 ($2e2) 
$7.31 ($219) 
$7.30 ($218) 
$7.29 ($276) 
$7.09 ($251) 
$6,82 ($216) 
$6.82 ($216) 
$6.81 (S215) 
$6.77 ($2m) 
$6.;5 ($207) 
$6.i1 ($202) 
SS.67 (S197) 
$6.00 ($195) 
S6.E4 ($193) 
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Maximum 
Monthly 

AFDC Benefit 
State July 1996 

For a family of 4 
South Dakota 478 
Maryland 450 
New Mexico 469 
Nebraslla 435 
Colorado 432 
Virgin Islands 300 
Ohio 421 
Illinois 414 
Arizona 418 
Virginia 410 
Nevada 408 
Delaware 407 
Wyoming 390 
Idaho 382 
0Idah0ma 380 
Florida 364 
Indiana 346 
Missouri 342 
Ge<lrgia 330 
Kentucky 328 
Wesl Virginia 312 
North Carolina 297 
Arkansas 247 

For lUustrative Purposes Only 

TABLE THREE: FAMILY OF FOUR 

The Difference Between the Minimum Wage and the 
July 1996 Monthly Maximum Benefite for a family of four 

Maximum Combined Effective Hourly AdcHtlonal 
Monthly AFDCand WagaRate Monthly CostiCase 

Food stamps Food Stamps of Combined of MInimum wage 
Benefit Benefits Benefits for for 20 homsIweek 

July 1996 2Ohl1llwklmo for 4.3 weekslmo. 
367 $845 $9.83 ($402) 
391 $841 $9.78 ($398) 
370 $839 $9.76 ($396) 
380 $815 $9.48 ($372) 
381 $813 $9.45 ($370) 
511 $811 $9.43 ($368) 
385 $806 $9.37 ($363) 
392 $806 $9.37 ($363) 
385 $803 $9.34 ($360) 
388 $798 $9.28 ($355) 
388 $796 $9.26 ($353) 
389 $796 $9.26 ($353) 
394 $784 $9.12 ($341) 
396 $778 $9.05 ($335) 
397 $777 $9.03 ($334) 
397 $761 $8.85 ($318) 
397 $743 $8.64 ($300) 
397 $739 $8.59 ($296) 
397 $727 $8.45 ($2B4) 
397 $725 $8.43 (S2B2) 
397 $709 $8.24 ($266). 
397 $694 $8.07 . ($251) 
397 $644 $7.49 ($201) 

Effective Hourly AddWonaI 
Wage Rate Monthly CostiCase 

of Combined of Min\mwn Wage 
Benefits for for 30 hounlweek 

30 hrslwlchno for 4.3 weeksImo. 
$6.55 ($181) 
$6.52 ($177) 
$6.50 ($175) 
$6.32 ($151) 
$8.30 ($149) 
$6.29 ($147) 
$8.25 ($142) 
$6.25 ($142) 
$6.22 ($139) 
$6.19 ($134) 
$6.17 ($132) 
$6.17 ($132) 
$6.08 ($120) 
$6.03 ($114) 
$6.02 ($113) 
$5.90 ($97) 
$5.76 ($79) 
$5.73 ($75) 
$5.64 ($63) 
$5.62 ($61) 
$5.50 ($45) 
$5.38 ($30) 
$4.99 $20 
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MaJdmum 
MontNy 

AFDC Benefit 
State July 1996 

For a family of 4 
South Carolina 241 
louisiana 234 
Tennessee 226 
Texas 226 
Alabama $194 
Mississippi 144 

Noles: 

For Illustrative Purposes Only 

TABLE THREE: FAMilY OF FOUR 

The Difference Between the Minimum Wage and the 
July 1996 Monthly Maximum Benefits for a family of four 

Maximum Combined Efteetive Hourly Addltionaf 
Monthly AFDCand Wage Rate Monthly Cost/Case 

Food Stamps FoodSfamps of Combined of Minimum wage 
Benefit Benefits Benefits for for20hoursIweel 

July 1996 20 hrslwklmo for 4.3 weekslmo. 
397 $638 $7.42 ($195) 
397 $631 $7.34 ($188) 
397 $623 $7.24 ($180) 
397 $623 $7.24 {$1OOl 
397 $591 $6.87 ($148) 
397 $541 $629 ($98) 

Effective Howty Additional 
Wage Rate Moothly CostICaM 

of Combined of Minimum Wage 
Benefits for for 30 hourslwaek 

30 hrslwklmo for 4.3 weeksimo. 
$4.95 $26 
$4.89 S33 
$4.83 $41 
$4.83 $41 
$4.58 $73 
$4.19 $123 

f. This table uses the maximum monthly AFOC benefits as of July 1996. Slates have more fIexibIliIy under TANF to detemline benefit levels 
and may choose to provide higher or lower benefits than suggested in lhis table. Food Slamp benefits have inere 9 ad slightly since 7/96 ($2 for a family of 

2. The maximum food stamp benefil assumes 100% excess shelter deduction, no child support deduction, nO medical deductions elc. 
3. The minimum wage is currently $4.75 an hour butwm increase 10 $5.15 on 911197. The tables use $5.15 as !he minimum wage 
4. While the nllmber of hours required for participation ina-eases to 30 per week in FY 2000. only 20 of those hours 

must be within the activities desaibed in Sec. 407. As a result states could place recipienls in training for 10 of the 30 
and nol be required to pay the minimum wage for the 10 hours of training. 

5. Although iocluding food stamps as a wage reduces state costs, there are other unquantifiable poficy implications 
that should be considered . 

6. AFOC benefits are calculated by the Congressional Research Service 
7. BoIded slates are lhose wflose AFDC benefit alone is greater than the minimum wage for 20 hIS. for 4.3 weeks . 
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CONFIDENTIAL DRAFr INFORMATION-NOT FOR PUBLIC DISCLOSURE 

February 13, 1997 DETERM 
INED TO BEAN 

ADMINISTRATIVE MARKING 
INITJAlS:?lA DATE: S/().DIIO 

Application of Workplace Laws to Welfare Recipients in Work Actiyities -==:7- " 

• The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 
(PRWORA) does not exempt welfare recipients from coverage of federal employment 
laws such as the Fair Labor Standards Act (FLSA), the Occupational Safety and Health 
Act (OSHA), Unemployment Insurance and anti-discrimination laws. Therefore, the laws 

, will apply to welfare recipients engaged in work activities in the same way they apply to 
other workers. 

The Fair Labor Standards Act 

• ' Coverage: The minimum wage and other FLSA requirements apply to welfare recipients 
engaged in work activities under PRWORA as they apply to all other workers. Ifwelfare 
recipients are engaged in work activities that are considered ''work'' and they are 
classified as "employees" under the FLSA's broad definition, they must be compensated 
at the applicable minimum wage. 

• The FLSA definition of "employee" focuses on the economic realities of the 
workplace relationship. Welfare recipients typically would be considered 
employees in most of the 12 work activities described in the PRWORA. The only 
exceptions are likely to be activities such as vocational education, job search 
assistance, and secondary school attendance which are not considered 
employment under the FLSA. 

Training Programs: Under the FLSA, "bona fide trainees" are not considered to be 
"employees" and thus are not required to be paid the minimum wage. However, in order 
to be conSidered a "bona fide trainee" a welfare recipient must be engaged in an activity 
that meets all,s,ix criteria specified in the FLSA. Under PRWORA, it is unlikely that 
participants woUld be engaged in activities that these requirements. The six criteria are: 
• Training'i~similar to that given in a vocational school; 
• ' Training isfor the benefit of the trainee; 
• Trainees do not displace regular employees; 
• Employer derives no immediate advantage from trainees' activities; 
• Trainees are not entitled to a job after training is completed; and 
• Employer and trainee understand that trainee is not paid. 

• Workfare: Welfare recipients in "workfare" arrangements (that require welfare 
recipients to participate in work activities as a condition for receiving cash assistance) 
must be paid minimum wage if their workfare assignment is considered employment 
under the FLSA. In the context of PWORA, it appears that most "workfare" activities 
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would constitute employment under the FLSA and that most participants ~e i 
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considered to be "employees." Therefore, it is likely that the FLSA will require welfare 
recipients in workfare arrangements to be compensated for their work at the minimum 
wage. 

• States may consider all or a portion of such benefits as wages so long as the 
payment is clearly identified and treated as wages (and is understood by all parties 
to be wages) and all applicable record keeping criteria are met. . 

CWEP: Previously, states could operate Community Work Experience Programs 
(CWEP) for welfare recipients under the JOBS program. Under CWEP the welfare 
grant divided by the hours worked was required to meet or exceed the minimum wage. 
The old welfare law specifically stated that a CWEP participant was not entitled to a 
salary or any other work or training expense provided under any other law. The CWEP 
provision was not included in PRWORA. 

• Consequently, participants in a CWEP-like activity now must be treated and 
compensated in the same way as other welfare recipients in work activities. If 
they are engaged in work activities that are considered "work" and they are 
classified as "employees" under the FLSA's broad definition, they must be 
compensated at the minimum wage. 

Food Stamps: In certain circumstances, it seems that Food Stamps benefits (in coupons 
or cash value) can contribute towards meeting minimum wage requirements for T ANF 
recipients in work activities. 

• Under the Food Stamps work supplementation program, employers can 
. receive the value of the food stamp allotment as a wage subsidy for new 
employees hired as part of the work supplementation program. In effect, the 
program allows Food Stamps benefits (converted to a cash wage subsidy) to be 
counted towards the minimum wage. This program is restricted to recipients of 
T ANF ot p(her public assistance and contains specific worker protections and 
non-displacement provisions. 

• Under the Food Stamps workfare program, participants "work off" the value of 
their food stamps (coupons). The maximum hours that a food stamp recipient can 
be required to work is determined by dividing the value of the food stamp 
allotment by the minimum wage. Participation in Food Stamps workfare 
programs can be counted towards T ANF participation requirements. 
Consequently it seems that states can operate programs in which part of a T ANF 

2 
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recipient's required work hours could be performed in return for foolrsta:mp:t"" : 
benefits and part for T ANF benefits. 

Occupational Safety and Health Act 

• PRWORA does not exempt employers hiring welfare recipient from meeting 
Occupational Safety and Health (OSH) Act requirements. Therefore, OSH Act coverage 
applies to welfare recipients in the same way that it applies to all other workers. 

• However, the Occupational Safety and Health Administration (OSHA) does not have 
direct jurisdiction over public sector employers in many states. In cases where there is an 
OSHA-approved state plan, the state is required to extend health and safety coverage to 
employees of state and local governments. There are 23 States and two territories with . 
OSHA-approved state plans. To the extent participants are deemed "employees" of public 
agencies, they would have applicable health and safety standards. In the other states and 
territories, there would be no OSHA coverage of participants deemed to be public sector 
employees . 

• Consequently, the question of who is the responsible "employer" is an important one. 
This is particularly true in cases where work activities are administered as part of a 
public-private partnership. In these situations, the determination of whether the employee 
is in the public or private sector will by made on a case-by-case basis by OSHA. 

,. 
Unemployment Insurance 
" I' 
ii 

• 1\ Ii 
.' ", 

Generally, unemployment insurance laws apply to welfare recipients in work activities in 
the same way that they apply to all other workers. Under the unemployment system, 
coverage extends only to workers who are considered "employees" according to 
definitions provided by state VI laws. Consequently, if welfare recipients are in work 
activities where they would be classified as employees they will be covered by the VI 
system. ' ,'.". , , 

• However, there are some exceptions. While federal law requires states to extend VI 
coverage to services performed for state governments and non-profit employers, services 

, performed as part of a publicly-funded "work-relief' employment or a "work training" 
program are not covered. A number of community service-related activities under 
PRWORA could fall within the "work-relief' exception to VI coverage of services 
performed for state and local agencies or nonprofit organizations. 

3 
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• Criteria used to determine whether an activity fall within the "work-rellt:f" ~ I 

training" exceptions focus on whether the purpose of the activity is primarily to benefit 
community and participant needs (versus normal economic considerations) and whether 
the services are otherwise normally provided by other employees. If such activities do 
not meet the criteria for the exception, participants providing services for these entities 
would likely be covered by the UI program. 

• The "work relief" and "work training" exceptions for UI do not apply to the private 
sector. As stated above, for private employers the question ofUI coverage will hinge on 
whether a participant is deemed an "employee" under state UI laws. 

Anti-Discrimination Laws 

• Federal anti-discrimination laws will apply to complaints of welfare recipients who 
participate in work activities under PRWORA. Anti-discrimination issues are most likely 
to arise under titles VI and VII of the Civil Rights Act, the Americans with Disabilities 
Act, section 504 of the Rehabilitation Act, and the Age Discrimination in Employment 
Act. Furthennore, if participants work for employers who are also Federal contractors, 
discrimination complaints could be filed under Executive Order 11246, Section 503 of 
the Rehabilitation Act of 1973, or the Vietnam Era Readjustment Assistance Act. 
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FOOD STAMP ACT OF 1977 Sec. 20 

.' ,: (ii) The Secretary may suspend the termination of payments 
. I.' under subpara~aph (C)(i) for such. period as the Secretary deter­

mines appropnate, and mstead WIthhold payments provided for 
under subsection (a), in whole or in part, until the Secretary is sat­
isfied that there will no longer be any failure to comply with the 
requirements of subparagraphs (A) and (B) and subsection (b)(l}(A), 
at which time such withheld payments shall be paid. 

(iii) Upon a finding under subparagraph (C)(i) of a substantial 
failure to comply with any of the reguirements of subparagraphs 
(A) and (B) and subsection (b)(lXA), ilie Secretary may, in addition 
to or in lieu of any action taken under subparagraphs (C)(i) and 
(C)(n), refer the matter to the Attorney GeneriU with a request that 
injunctive relief be sought to require compliance by the Common­
wealth of Puerto Rico, and upon suit by the Attorney General in an 
appropriate district court of the United States and a showing that 
noncompliance has occurred, appropriate injunctive relief shall 
issue. 

(c)(1) The Secretary shall provide for the review of the pro­
grams for the provision of the assistance described in subsection 
(a}(l)(A) for which payments are made under this Act. 

(2) The Secretary is authorized as the Secretary deems prac­
ticable to provide technical assistance with respect to the programs 
for the provision of the assistance described in subsection (a)(1)(A). 

(d) Whoever knowingly and willfully embezzles, misapplies, 
steals, or obtains by fraud, false statement, or forgery, any funds,· 
assets, or property provided or financed under this section shall be 
fined not more than $10,000 or imprisoned for not more than five 
years, or both, but if the value of the funds, assets or property in­
volved is not over $200, the penalty shall be a fine of not more than 
$1,000 or imprisonment for not more_tb.an one year, or both. 
. C WORKFARE ~ . 

SEC. 20. [2029] (a)(l) The Secretary shall permit any political 
subdivision, in any State, that applies and submits a plan to the 
Secretary in compliance with guidelines promulgated by the Sec­
retary to operate a workfare program pursuant to which every 
member of a household participating in the food stamp program 
who is not exempt by virtue of the provisions of subsection (b) of 
this section shall accept an offel' from such subdivision to perfon~ 
work on its behalf, or may seek an offer to perfonn work, in return 
for compensation consisting of the allotment to which the household 
is entitled under section 8(a) of this Act, with each hour of such 
work entitling that household to a portion of its allotment equal in 
value to 100 per centum of the higher of the applicable State mini­
mum wage or the Federal minimum hourly rate under the Fair 
Labor Standards Act of 1938 [(29 U.S.C. 201 et seq.)}. 

(2)(A) The Secretary shall promulgate guidelines pursuant to 
paragraph (1) which, to the maximum extent practicable, enable a 
political subdivision to design and operate a workfare program 
under this section which is compatible and consistent with similar 
workfare programs operated by the subdivision. 

(B) A political subdivision may comply with the requirements 
of this section by 6!lel'otiRg 
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w till:)' ethel" operating any20-1 workfare program which 
S.ecretary dete:zrunes meets the provisions and protections pro_ 
Vlded under this section. . 
~ A ltellsehel£l (b) A household 2°-2 member shall be exempt 

from workfare requirements imposed under this section if such 
member is-

W 2()-3 (1) exempt from section 6(d)(l) as the result of 
clause (B), (C). (D), (E), or (F) of section 6(d)(2); 

fB1 (2) at the option of the operating agency, subject to and 
currently actively and satisfactorily participating at least 20 
hours a week in a work tl"Mflit\g Jlf'egral'l'l activity 2()..4 required 
under title IV of the Social Security Act (42 U.S.C. 601 et seq.); 

te1 (3) mentally or physically unfit; 
fB1 (4) under sixteen years of age; 
00 (5) sixty years of age or older; or· 
fF1 (6) a parent or other caretaker of a child in a household 

in which another member is subject to the requirements of this 
section or is employed fulltime. 
f.ij 20-SW Sttejeet ~ i¥; • .eJll\f'~ftpftS fB1 ftfid ~ ift tfte ease ef ft 

hetlsehelEl tftM is e!fefflJlt floeffl we!"!t f'eEjllifeflleflts il'l'lpesea ffi!fleI" this Aet; 
as t:lte ~ ef p&rtieil'fltiefl Ht ft eSf11ffi:'tiHity W6t'It e:fPef"iet~ee pf"sg'l'sm es­
~Blisflea ~ seetie8 400 ef tfte Seeiftl Seettl"i~ ~ f4f!. U.S.C. 6007; tfte 
l'l'lreal'l'lttffi lI'dffillef' ef hettI"s itt ft Hleflth fer wftteft tIH fHeHl6ef'S sf !lflefi !teuse 
lIefEl H!ftY be f'eqttil"ea te JlfU"tieiJle:te itt fftIeh Jlreg"l'flftI sftt;H ~ tfte relftIk· 
e6t:tti8ed by fliYiEliHg 

itt tfte 8met'.8t ef ItSSist:tt8ee ~ te fftIeh helisehelfl fer !lflefi fflBflNt 
Hftt!e!o title p.r ef StIeft Aet; te~ther wit:ft tfte vttltte ef tfte feee st:ttI'l'lP 
aYetrnet1t M stteft fts\t3ene) a fet. S\teft nientft, e,.. 

fHt tfte fii@;'her ef the FeElerel e\" 8tftte minifMil'l'l wege itt ~ fer 
StIeft 11'1 e Pltft . 
tB1 ffi ft'& e-. ent fltftY ttny ffi:teft mefhBey be reEtttire~ t-e l'ftJ"tieil'ftk itt 

Stteft pf6~t\1I'I fft1'tt"e thftft ~ hett\"s ~ lI'IEl8th. 
AA Fer tfte ptt1"flese sf Sli6Jlttt"&p'!\ph v.)(i) , tfte Y&ltte ef tfte feee 
~ elletftle8E ef ft hettsehels fer ft lI'Ie8th shtIH ~ Eletermi8eEl ift e:eeerEl 
Mtee ffi.!.ft f'egtt)fttieflS ~a-. ef'flli'Ag tIte iSSUttflee ef ftft al1e!meHt ~ it fl6nsehelel 
t:ftM e6fltaifts ffi&t"'e memBers thftft t:he rHlflieer ef mefflBet-S itt ftft CtSsistftnee 
ttftit estfJllis~ea '<u\sel" ~ I¥ ef SIteft ~ 

(c) No operating agency shull require any participating member 
to work in any workfare position to the extent that such work ex­
ceeds in value the allotment to which the household is otherwise 
entitled or that such work, when added to any other hours worked 
during such week by such member for compensation (in cash or in 
kind) in any other capacity, exceeds thirty hours a week. 

(d) The operating agency shall-

»-1 Effective July I, 1997, section 109(e)(l) of the Personal Responsibility and Work Op­
portunity Reconciliation Act of 1996 (P.L. 104-193) amends subpara. (B) by striking "oper· 
ating-" and all that follows through "(ii) any oUter" and inaerting ·operating any". 

20-1 Effective July I, 1997, section I09(e)(2XAXi) of the Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996 (P.L. 104-193) amends para. (1) by striking "(bXl) 
A household" and inserting "(h) A household". 

10-' Effective July 1. 1997. section 109(e)(2)(C) of the Personal Responsibility and Work 
Oyportunity Reconciliation Act of 1996 (P.L. 104-193) redesignates subparas. (A) througb 
(F) as paras. (1) through (6), respectively. 

10-4 Effective July I, 1997, section I09(eX2XAXiil of the Personal Responsibility and 
Work Opportunity Reconciliation Act of 1996 (P.L. 104-193) amends subpara. (B) by strik· 
ing "training' progrnm" and inserting ·activity". 

10-. Effective July 1, 1997, section 109(eX2)(B) of the Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996 (P.L. 104-193) strikes para. (2). 
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(1) not provide any work that has the effect of replacing or 
preventing the employment of an individual not participating 
in the workfare program; 

(2) provide the same benefits and working conditions that 
are provided at the job site to employees performing com­
parable work for comparable hours; and 

(3) reimburse participants for actual costs of transportation 
and other actual costs all of which are reasonably necessary 
and directly related to participation in the program but not to 
exceed $25 in the aggregate per month. 
(e) The operating agency may allow a job search period, prior 

to making workfare assignments, of up to thirty days following a 
determination of eligibility. . 

(f) DrsQUALIFICATION.-An individual or a household may be­
come ineligible under section 6(dXl) to participate in the food 
stamp program for failing to comply with this section. . 

(g)(l) The Secretary shall pay to each operating agency 50 per 
centum of all administrative expenses incurred by such agency in 
operating a workfare program, including reimbursements to partici­
pants for work-related expenses as described in subsection (d)(3) of 
this section. 

(2)(A) From 50 per centum of the funds saved from employment 
related to a workfare program operated under this section, the Sec­
retary shall pay to each operating agency an amount not to exceed . 
the administrative expenses described in paragraph (1) for which no 
reimbursement is provided under such paragraph. 

(E) For purposes of subparagraph (A), the term "funds saved 
from employment related to a workfare program operated under 
this section" means an amount equal to three times the dollar value 
of the decrease in allotments issued to households, to the extent 
that such decrease results from wages received by members of such 
households for the first month of employment beginning after the 
date such members commence such employment if such employ­
ment commences--

(i) while such members are participating for the first time 
in a workfare program operated under this section; or 

(ii) in the thirty-day period beginning on the date such first 
participation is terminated. 
(3) The Secretary may suspend or cancel some or all of these 

payments, or may withdraw approval from a political subdivision to 
operate a workfare program, upon a finding that the subdivision 
has failed to comply with the workfare requirements. 
SEC. 21. [2030] DEMONSTRATION OF FAMILY INDEPENDENCE PRO­

GRAM. 
(a) IN GENERAL.-Upon written application of the State of 

Washington (in this section referred to as the "State") and after the 
approval of such application by the Secretary, the State may con­
duct a Family Independence Demonstration Project (in this section 
referred to as the "Project") in all or in part of the State in accord­
ance with this section to determine whether the Project, as an al­
ternative to providing benefits under the food stamp program, 
would more effectively break the cycle of poverty and would provide 
families with opportunities for economic independence and 
strengthened family functioning. . 

(b) NATURE OF PRoJECT.-In an application submitted under 
subsection (a), the State shall provide the following: 
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agency shall perform onsile reviews of or political subdivision submitting the 
each workfare program once within plan shall Indicate In the plan how it 
six months of the program's implc- will determine priority Cor placement 
mentation and then in accordance at job siles when the number of clh{i­
with the Management. Evaluation ble participants is greater than the 
review schedule for that program area. number of available positions at Job 

(e) Household responsibilities-(O sites. . 
Persons subject to work/are. House- (2) Conditions of employment. (D 
hold :ncmbcrs subject to the work reg- Recipients may be required to work up 
istration requirements as provided in to, but not to exceed, 30 hours per 
§ 273.7(a) shall also be subject to the week. In addition, the total number of 
workfare requirements. In addition: hours worked by a recipient under 

0) Those recipients exempt from workfare together with any other 
work registration requirements due to hours worked in any other compensat­
being subject to the work incentive cd capacity, including hours of partici­
program <WIN) under title IV of the pation in a WIN training program, by 
Social Security Act shnll be subject to such recipient on a regular or predict­
workfare if they are currently in- able part-time basis, shall not exceed 
volved less than 20 hours a week in thirty hours a week. With the recipi­
WIN. Those recipients involved 20 ent's consent, the hours to be workcd 
hours a week or more may be subject may be scheduled in such a manner 
to workfare at the option of the politi- that mort! than thirty hours are 
cal subdivIsion. worked in one week, as long as the 

(ii) Those recipients exempt from total for that month does not exceed 
work registration requirements due to the weekly average of thirty hours a 
the application for or receipt of unem- week. 
ploymcnt compensation shall be sub- (ii) No participant shall be required 
ject to workfare requirements; and to work more than eight hours on any 

(iii) Those recipients exempt from. given day, except that with the recipi­
work registration requirements due to ent's consent, more than eight hours 
being a parent or other household may ·be schcduled. 
member responsible for the care of a <iii> No participant shall be requin~d 
dependent child bctween the ages of to accept an offer of workfare employ­
six and twelve shall be subject to ment If such employment fa~ls to meet 
workfare requirements. If· the child the criteria established in § 273.70)(1) 
has its sixth birthday within a certifi- (iii) and (iv); and § 273.70)(2} (D, (il), 

cation period, the Individual responsl- (tv), and (v). 
ble for the care of the child shall be * (iv) If the workfare participant is 
subject to the workfare requirement unable to report for job scheduling, to 
as part of the next scheduled recertifi· appear for scheduled workfare em· 
cation process, unless the individual pioyment, or to complete the entire 
Qualifies for another exemption. workfare obligation due to compliance 

(2) Household obligatio7l. The maxi· with Unemployment Insurance reo 
mum total number of hours of work Quiremcnts, the addillonal work re­
required of a household each month quirements established in § 273.7(e) 
shall be determined by dividing the 0). (2). (3). or (4). or the job search reo 
household's coupon anotment by the qulrements established in § 273.7<0. 
Federal or State minimum wage, such inability shall not be considered 
whichever is higher. Fractions of a refusal to accept workfare employ­
hours of obligation may be rounded mentA If the workfare participant In­
down. The household's hours of obli- fprms the operating agency of the 
gation for any given month may not time conflict, the operating agency 
be carried over into another month shall, if possible, reschedule the 
except when the household wishes to missed activity. If such rescheduling 
end a disqualification due to noncom- cannot be completed before the end of 
pliance with workfare in accordance the month, this shall not be cause for 
with paragraph (f)(S) of this section. (~lification. 

(f) Other program requiremellts-O)~The operating agency shall 
Priority placements. The State agency assure that all persons employed in 
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w Iv ob·related_IDme: 
fiLe; nt the same levels . the same 
ex en as sum ar non-workfn.re em­
ployees. 'I hese shall be benefits relat­
ed to the actual work being performed, 
such as workers' compensation, and 
not to the employment by a particular 
ngency, such as health benefits. Of 
those benefits required to be offered, 
nny elective benefit which requires a 
cash contribution by the participant 
shnll be optional at the discretion of 
the participant. 

(vi) All persons employed in work­
fnre jobs shall be assured by the oper­
ntlng agency of working conditions 
provided other employees similarly 
employed. 

(vii) The provisions of section 2(a)(3) 
of the Service Contract Act of 1965 
(pub. L. 89-286). relating to health 
and safety conditions. shall apply to 
the workfare program. 

(viii) Operatinz agencies shall not 
provide work to a workfare participant 
which has the effect of replacing or 
preventing the employment of an indi­
vidual not participating In the work­
far.e program. Vacancies, due to hiring 
freezes, terminations, or lay-orrs, shall 
not be filled by a workfare participant 
unless it can be demonstrated that 
such vacancies are a result of insuffi­
cient funds to sustain former staff 
levels. 

(Ix) The workfare jobs shall In no 
way infringe upon the promotional op­
portunities which would otherwise be 
nvailable to regular employees. 

(x) Workfare jobs shall not be relat· 
ed in any way to political or partisan 
activities. 

(xi) Workfare assignments should. to 
the greatest extent possible. take Into 
consideration previous training, expe­
rience, and skills of a participant. 

(xli> The cost of workers' compensa­
tion or comr;arable protection provid­
ed to workfare participants by the 
State agency, political subdivision, or 
operating agency is a matchable cost 
under paragraph (g) of this section. 
Whether or not this coverage is pro­
vided, in no case is the Federal govern­
mcnt the employer in these workfare 
programs (unless a Federal agency is 
the job site), and therefore, USDA 
docs not assume liability for any 

§ 273.22 

injury to or death of a workfare par­
ticipant while on the job. 

(xiii) The nondiscrimination require­
ment provided in § 272.6(a) shall apply 
to all agencies involved in the work­
fare program. 

(3) Job search period. The operating 
agency may establish a job search 
period of up to 30 days following certi­
fication prior to making a workfare as­
signment during which the potential 
participant is expected to look for a 
job. This period may only be estab­
lished at household certification, not 
at recertification. The potential partic­
ipant would not be subject to any job 
scarch requirements beyond those re· 
Quired under § 273.7 during this lime. 

(4) Participant reimbUrsement. Par­
ticipants shall be reimbursed by the 
operating agency for transportation 
and other costs that are reasonably 
necessary and directly related to par­
ticipation in the program. These other 
costs may include the cost of child 
care, or the cost of personal safety 
items or equipment required for per­
formance of work If these items arc 
also purchased by regular employees. 
These other costs shnll not include the 
c-)st of meals away from homc. No par­
ticipant cost which has been rehn­
bursed under a workfare program op­
erated under Title IV of the Social Se· 
curity Act or any other workfare pro­
gram shall be reimbursed under the 
food stamp workfare program. Only 
reimbursement of participant costs 
which are up to but not In excess of 
$25 per month for any participant will 
be subject to Federal cost sharing as 
provided in paragraph (g)( 1> of this 
section. Child care costs which are re­
imbursed may not be claimed as ex­
penses and used in calculating the 
child care deduction for determining 
household benefits. Pursuant to para· 
graph (d)(1) of this section. a State 
agency may decide what its reimburse­
ment policy shall be. 

(5) Good cause. For the purpose of 
this section, unless a State agency has 
determined its good cause policy pur­
suant to paragraph (d)(1) of this sec· 
tion, good cause shall include: 

(I) CIrcumstances beyond a house­
hold member's control, such as, but 
not limIted to: Illness; the illness or in­
capacitation of aoother household .-



FOOd Qt'ld 
Consumer 
Service 

3101 F'ark . 
Cenler UrlW 

I\Sewct'ldriG. VA 
22302·1500 

Pi,OGRRM OE:VC:LOPC:MC:NT D I V I SON .. O~IB 

; 

USDA - FEB 1 0 1997 

SUBJECT: Foorl St~mp Program Guidance lor Self-Initiated Workfnre Progr.ms 

TO; All Regional Adminisuators 
Food and Consumer Service 

NO.515 P002/~03 

The Personal Responsibility and Work Opportunity Reconciliatiori Act of 1906 
(PRWORA) established a new work requirement under which non-exempt, able-bodied adults 
without dependents (ABAWDs) willl>ecumc: ineligible if, in the preceding 36·month period. 
they receive food stamps for three months during which they do not work at least 20 hours per 
week, participate in and comply with the requirements of a work program for at least 20 hours 
per week. or participate in Rnd c.omply with the requirements of a workfare or compnrable 
program. 

Several States, including Kentucky, Michigan. Oregon, and Washington, are currently 
operating-or have expressed an interest in operating-"self-initiated" community service 
programs. The programs are comparable to workfare anrlllrfl designed to assist ABA WDs 
fulfill their work requirement. In these self-initiated programs, ABAWDs voluntarily 
participate and find their own public service pl~celllen1s. They aft: also responsible for 
arranging to have their participation reported to their caseworkers, and for verifYing their 
service hours. Participation requirements range from three hours per week to 2S hours per 
month. One State plans to use a range nffood stamp allotment; and corresponding liKed 

. participation hours for ease in administrating and verifying compliance in its program. 

We fully support the States' goal oflceeping people who are willing to work but cannot 
find jobs eligible for food stamps. However, the law makes a distinction between work (paid 
Of unpaid volunteer work) at 20 hours pef week and workfare. The key distinction i~ that 
workfare is a mandatory obligation and noncompliance subjects an individual to 
disqualification. Failure to work 20 hours a week, averaged monthly, mCAns that the ABA WD 
loses eligibility for only the month. 

Please notity the States in your Regions that these self-initiated programs must conform 
to the requirements established for workfare in section 20 of the Food Stamp Act and in food 
stamp regulations at 7 CFR :27J.22. These requirements include imposing sanctions for 73 ~z. <f') 
noncompliance, restricting the nature and amount of work performed, and providing wor 2 . 

benelit~. (Rc:giunal Offices may approve plans that do not offer reimbursement for 
participation expenses, so long as the program serves only people who would otherwise lose 
eligibility). Note also that, while States may encourage participation for a fixed number of 
hours. thp.y are prohibited from requiring recipients to work hours that exceed their obligated 
hOUfS (their allotment divided by the higher of the Federal or State minimum wage). 
Additionally, States may i'I1pu)c: lianctiuns for noncompliance only for obligated hours-not 
fixed hours in excess of the participant's obligation. 
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All Regional Administrators 2 

If a State intends to operate a self-initiated community service workfare component as 
part of its emplo}ment and training (E&T) program, it must submit an E&T plan modification 
to the Food and Consumer Service (FC!\) for review and approval. If a State intends to 
operate an independent community service program, it must submit a workfare plan to FCS for 
review Ilnd QPproval. 

If you have any further questions or comments concerning these community service 
programs, or other workfare programs, contact Micheal Atwell, of the Program Design 
Branch, Program Development Division, at (703) 305-2449. 

~, 
yvJ/.e S, Jackson 
Deputy Administrator 

Food Stamp Program 



l~dCi.l WOr o{lare program once within 
six months of, thl' program's Imple­
mentation and then in accordance 
with the Management Evaluation 
review schedule for that program area. 

(e) HOWl.hold r.sponsibilities-(1) 
Persons subject to work/are. House­
hold members subject to the work reg­
Istration requirements as provided In 
§ 273_7(a) shall also be subject to the 

. workfare requirements. In addition: 
<D Those recipients exempt from 

work registration requirements due to 
being subject to the work incentive 
program (WIN> under title IV of the 
Social Security Act shall be subject to 
workfare If they are currently In­
volved less than 20 hours a week In 
WIN. Those recipients involved 20 
hours a week or more may be subject 
to workfare at the option of the politi­
cal subdivision. 

<II) Those recipients exempt from 
work registration requirements due to 
the application for or receipt of unem­
ployment compensation shall be sub­
ject to workfare requirements; and 

<III> Those recipients exempt from 
work registration requirements due to 
being a parent or other household 
member responsible for the care of a 
dependent child between the ages of 
six and twelve shall be subject to 
workfare requirements. If the child 
has Its sixth birthday within a certifi­
cation period, the Individual responsi­
ble for the care of the child shall be 
subject to the workfare requirement 
as part of the next scheduled recertifi­
cation process, unless the Individual 
qualifies for another exemption. 

(2) Household obligation. The maxi· 
mum total number of hours of work 
required of a household each month 
shall be determined by. dividing the 
household's coupon allotment by the 
Federal or State minimum wage, 
whichever is higher. Fractions of 
hours of obJigation may be rounded 
down. The household's hours of obli­
gation for any given month may not 
be carried' over into another month 
except when the household wishes to 
end a dIsqualification due to noncom­
pliance with workfare in accordance 
with paragraph (f)(8) of this section. 

(f) Other program requirements-(1) 
Priority placements. The State agency 

., wi I ... l Ill •. ,.I .• Ilt: I •. !ll .. 

plan shall Indicate In the plan how It 
will determine priority for placement 
at job sites when the number of eligi­
ble participants Is greater than the 
number of available positions at job 
sites. 

(2) Conditions 0/ employment. (!) 
ReCipients may be required to work up 
to, but not to exceed, 30 hours per 
week, In addition, the total number of 
hours worked by a recipient under 
workfare together with any other 
hours worked in any other compensat· 
ed capacity, Including hours of partici­
pation In a WIN training program, by 
such recipient on a regular or predict­
able part-time basis, shall not exceed 
thirty hours a week. With the recipi­
ent's consent, the hours to be worked 
may be scheduled in such a manner 
that more than thirty hours are 
worked in one week, as long as the 
total for that month does not exceed 
the weekly average of thirty hours a 
week. 

'(11) No participant shall be required 
to work more than eight hours on any 
given day, except that with the recipi­
ent's consent. more than eight hours 
may be scheduled. 

<III> No participant shall be rcqulred 
. to accept an offer of workfare employ· 
ment if such employment fails to meet 
the criteria established In § 273.7(1)(1) 
(lID and (iv); and § 273:7(1)(2) <D, (iI>, 
(Iv), and (v). 

(iv) If the workfare partiCipant is 
unable to report for job scheduling, to 
appear for scheduled workfare em­
ployment, or to complete the entire 
workfare obligation due to compliance 
with Unemployment Insurance re­
Quirements, the additional work re· 
Quirements established in § 273.7(e) 
(1), (2), (3), or (4), or the Job search re­
Quirements established In § 273.7(f), 
such inability shall not be considered 
a refusal to accept workfare employ· 
ment. If the workfare participant in­
forms the operating agency of the 
time conflict, the operating agency 
shall, if possible, reschedule the 
missed activity. If such rescheduling 
cannot be completed before the end of 
the month, this shall not be cause for 
disqualification. 

(v) The operating agency shall 
assure that all persons employed in 

646 

\l.orkfarc ;uu:' lu.eJVL JUlHt..iJ.I,C<.l ,bene­
IIts at the same levels and to the same 
extent as similar non-workfare em­
ployees. These shall be benefits relat­
ed to the actual work being performed, 
such as workers' compensation. and 
not to the employment by a particular 
agency, such as health benefits. Of 
those benefits required to be offered, 
any elective benefit which requires a 
cash contribution by the participant 
shall be optional at the discretion of 
the partiCipant. 

(vi) AU persons employed in work· 
fare jobs shall be assured by the oper­
ating agency of working conditions 
provided other employees similarlY 
employed, 

<viI> The provisions of section 2(a)(3) 
of the Service Contract Act of 1965 
(Pub L. 89-286), relating to health 
and ~afety conditions, shall apply to 
the workfare program. 

(vIII> Operating agencies shall not 
provide work to a workfare participant 
which has the effect of replacing or 
preventing the employment of an Indi­
vidual not participating In the work­
fare program. Vacancies, due to hiring 
freezes terminations, or lay-offs, shall 
not be 'filled by a workfare participant 
unless It can be demonstrated that 
such vacancies are a result of Insuffi­
cient funds to sustain former staff 
levels, 

.,uJury I.U or (.,eal .. H 0 .. a wor.:I.-".u to JJ..l. ~ 
tlclpant while on the job . 

(xIII) The nondiscrimination require­
ment provided In § 272.6(a) shall apply 
to all agencies Involved In the work­
fare program. 

(3) Job search period. The operating 
a ency may establish a job search 
p~rlod of up to 30 days following certi­
fication prior to making a workfare as­
signment during which the potential 
participant Is expected to look for a 
j b This period may only be estab­
I~shed at household certification, not 
at recertification. The potential partic­
Ipant would not be subject to any Job 
search requirements beyond those re· 
Qulred under § 273,7 during this time. 

(4) Participant reimbursement. Par­
ticipants shall be reimbursed by the 
operating agency for transportation 

nd other costs that are reasonably 
~ecessary and directly related to par· 
tlclpatlon In the program. These other 
costs may Include the cost of child 

are or the cost of personal safety 
~tem's or equipment required for per­
formance of work If these Items are 
also purchased by regular employees. 
These other costs shall not Include the 
Ci)st of meals away from home. No par· 
tlclpant cost which has been reltn­
bursed under a workfare program op~ 
erated under Title IV of the social Se­
curity Act or any other workfare pro­
gram shall be reimbursed under the 
food stamp workfare program. Only (Ix) The workfare jobs shaH In no 

way InfrInge upon the promotional op­
portunities which would otherwise be 
available to regular employees. 

(x) Workfare jobs shall not be relat­
ed In any way to political or partisan 
activities. 

(xi) Workfare assignments should, to 
the greatest extent possible,. take Into 
consideration previous training, expe­
rience. and skUls of a participant. 

reimbursement of participant costs 
which are up to but not In excess of 
$25 per month for any participant will 
be subject to Federal cost sharing as 
provided In paragraph (g)(1) of this 
section. ChUd care costs which are re· 
imbursed may not be claimed as ex· 
penses and used In calculating the 
child care deduction for determining 
household benefits. Pursuant to para­
graph (d)(U of this section, a State 
agency may decide what its reimburse· 
ment policy shall be. 

(xli) The cost of workers' compensa­
tion or comparable protection provld· 
ed to workfare participants by the 
State agency, political subdivision, or 
operating agency is a matchable cost 
under paragraph (g) of this section. 
Whether or not this coverage is pro­
vided In no case Is the Federal govern· 
ment' the" employer In these workfare 
programs (unless a Federal agency is 
the Job site), and therefore, USDA 
does not assume liability for any 

(5) Good cause. For the purpose of 
this section. unless a state agency has 
determined its good cause polic~ pur­
suant to paragraph (d)( 1) of thiS sec­
tion good cause shall include: 

(I}' Circumstances beyond a house;. 
hold member's control, such as, bu 
not limited to: Illness; the Illness or In­
capaCitation of another housellOld 
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cost of (1) the certification of applicant households, (2) the accept_ 
ance, storage, protection, control, and accounting of coupons after 
their delivery to receiving points within the State, (3) the issuance 
of coupons to all eligible households, (4) food stamp informational 
activities, including those undertaken under section 11(e)(l)(A), but 
not including recruitment activities, (5) fair hearings, (6) automated 
data' processing and information retrieval systems subject to the 
conditions set forth in subsection (g), (7) food stamp program inves­
tigations and prosecutio~, ~d (8) implementi~g and operating ~he 
immigration status venfication system established under section 
1137(d) of the Social Security Act (42 U.S.C. 1320b-7(d»: Provided, 
That the Secretary is authorized at the Secretary's discretion to pay 
any State agency administering the food stamp program on all or 
part of an Indian reservation under section 11(d) of this Act such 
amounts for administrative costs as the Secretary determines to be 
necessary for effective operation of the food stamp program, as well 
as to permit each State to retain 35 percent of the value of all funds 
or allotments recovered or collected pursuant to sections 6(b) and 
l3(c) and 20 percent of the value of any other funds or allotments 
recovered or collected, except the value of funds or allotments recov­
ered or collected that arise from an error of a State agency. The of­
ficials responsible for making determinations of ineligibility under 
this Act shall not re~e.ive or be~efit froID: revenues retained by the 

b WORK 8upp OGRAM.-
(1) DEFINITION OF WORK SUPPLEMENTATION OR SUPPORT 

PROGRAM.-In this subsection, the term "work supplementation 
or support program" means a program under which, as deter­
mined by the Secretary, public assistance (including any bene­
fits provided under a program established by the State and the 
food stamp program) is provided to an employer to be used for 
hiring and employing a public assistance recipient who was not 
employed by the employer at the time the public assistance re­
cipient entered the program. 

(2) PRoGRAM.-A State agency may elect to use an amount 
equal to the allotment that would otherwise be issued to a, 
household under the food stamp program, but for the operation 
of this subsection, for the purpose of subsidizing or supporting 
a job under a work supplementation or support program estab­
lished by the State. 

(3) PROCEDURE.-lf a State agency makes an election 
under paragraph (2) and identifies each household that partici­
pates in the food stamp program that contains an individual 
who is participating in the work supplementation or support 
program-

(A) the Secretary shall pay to the State agency an 
amount equal to the value of the allotment that the house­
hold would be eligible to receive but for the operation of 
this subsection; 

(B) the State agency shall expend the amount received 
under subparagraph (A) in accordance with the work 
supplementation or support program' in lieu of providing 
the allotment that the household would receive but for the 
operation of this subsection; 

(C) for purposes of.-
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(i) sections 5 and B(a), the amoWlt received under 
this subsection shall be excluded from household in­
come and resources; and 

(ii) section B(b), the amount received under this 
subsection shall be considered to be the value of an al­
lotment provided to the household; and 
(D) the household shall not receive an allotment from 

the State agency for the period during which the member 
continues to participate in the work supplementation or 
support program. . 
(4) OrnER WORK REQUIREMENTS.-No individual shall be 

excused, by reason of the fact that a State has a work 
supplementation or support program, from any work require­
ment Wlder section 6(d), except during the periods in which the 
individual is employed under the work supplementation or sup­
port program. 

(5) LENGTH OF PARTICIPATION.-A State agency shall 
provide a description of how the public assistance recipients in 
the program shall, within a specific period of time, be moved 
from supplemented or supported employment to employment 
that is not supplemented or supported. 

(6) DISPLACEMENT.-· A work supplementation or support 
program shall not displace the employment of individuals who 
are not supplemented or supported. 
(c)(l) The program authorized under this Act shall include a 

system that enhances payment accuracy by establishing fiscal in­
centives that require State agencies with high error rates to share 
in the cost of payment error and provide enhanced administrative 
funding to States with the lowest error rates. Under such system-

(A) the Secretary shall adjust a State agency's federally 
funded share of administrative costs pursuant t.o subsection (a), 
other than the costs· already shared in excess of 50 percent 
Wlder the proviso in the first sentence of subsection (a) or 
Wlder subsection (g), by increasing such share of all such ad­
ministrative costs by one percentage point to a maximum of 60 
percent of all such administrative costs for each full one-tenth 
of a percentage point by which the payment error rate is les!' 
than 6 percent, except that unly States whose rate of invalid 
decisions in denying eligibility is less than a nationwide per­
centage that the Secretary determines to be reasonable shall be 
entitled to the adjustment prescribed in this subsection; 

(B) the Secretary shall foster management improvements 
by the States by requiring State agencies other than those re­
ceiving adjustments under subparagraph (A) to develop and im­
plement corrective action plans to reduce payment errors; and 

(e) for any fiscal year in which a State agency's payment 
error rate exceeds the national performance measure for pay­
ment error rates annoWlced under paragraph (6), other than 
for good cause shown, the State agency shall pay to the Sec­
retary an amount equal to-

(i) the product of-
(l) the value of all allotments issued by the State 

agency in the fiscal year; times 
(II) the lesser of-

(aa) the ratio of.-
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DATE: 

SUBJECT: 

FEBRUARY 10, 1997 

MA.TERIAIS YOU REQUESTED 

I 

Attached are two draft documents we hqve prepared as part of 
our internal discussions regarding welfare :reform and worker 
protections: i 

(1) "Key OOL Questions for Welfare Retbnn 
Implementation" which provides a prel:itninary and 
general legal analysis of several iss~s that we expect 
to arise. This document does not refk!ct all of our 
latest thinking, but it is a reasonabl~ starting place. 

(2) "FlSA and Welfare Refonn" which a&rresses the 
question of who is a "trainee" (and therefore not an 
"employee") for FLSA purposes. I 

I 
call me if you need any additional informatiion. 

I 
I 
: 
I 
I 

! 
i 
I 
I 
I 
I 
I 
i 
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I 

DRAFT 
1/6/97 

~hia docunont is an inte~n&l, confidential Co~~c&~ion cont.in~nq mater~als 
that would not otherwise be discloaed to the pUb~~c Under the rr •• dom ot 
InformAtion or Priv.cy Acts. Rele~8e of th~. document could significantly impedo 
the 4e~ib.rat1ve process within the gove~nment. consequently. this document is 
labeled ··Confidential" and no additional copies should be made exc.ept thoBe 
needed by Federal employe., involved in the decisional process. 

I 
I 

. I 
KEY DOL QUESTIONS FOR WELFARE REFORM 

IMPLEMENTATIO"frJ , 

The following questions and answers are intended to provide a 
general overview of issues relating to the' applicability of 
Department of Labor administered labor protection laws to work 
activities provided under the welfare refo~m law. 

I 
I 

(1) Would welfare recipients partici~ating in work 
I 

activities under the Personal Reapohstbility and work 
I 

opportunity Reconciliation Act of 1996 (PRWORA) be 
I 
I 

considered "employees" for purposes of the FLSA or would 

they be considered "volunteers" or 
, . 

"tral.nees" , and exempt 

from such coverage? 
I 
I 
I 

The }O"LSA has a br·oad definition of employe~ that focuses on the , , 
economic realities of the relationship bet~een the parties 

carrying out an activity. As with all workers, this standard 
I , 

FLSA test would be utilized to determine if the minimum wage and 
I 

I overtime requirements apply to individualsiengaged in activities 
I 

covered under the Act. Participation in m9st of the 12 work 
I 

activities described in the Act would probably result in the 
I 
I 

participant being considered an employee fqr purposes of the FLSA 

(the primary exceptions are nonemployment activities 
I 
I 
I 
I , , 
I 
I 

such as 
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I vocationa.l education. job search assistanc,. and secondary school 
I 

attendance). While there is a recognized exception under the 
I 

FLSA for bona fide "volunteers," it is unlikely that participants 
I 

under PRWORA would meet the criteria for t~is exception. In 

addition, while some activities may meet t~e six criteria 

necessary for a recipient to be deemed a b~na fide "trainee" not 
I 

subject to the FLSA requirements, this exc,ption generally will. 

not apply. 

(2) Are those "workfare" arrangements under which a 
i 

recipient is required to participate ~n work activities as a 
I 

condition for receiving cash assistanoe (without cash wages 
I 

in addition to welfare Qenefits) permissible under the FLSA? 

Yes, as long as those participants who 

I 
I 
i 
I 

are lemployees 
I 

for purposes 

of the FLSA are paid minimum wage and overtime. Using 
i 

traditional "economic realitie~" analysis, tit appears that most 
I 

'of the required work activities would cons~itute employment under 
I 

the FLSA (i.e., participants would be "employees") and thus 
I 

participants would have to be paid wages at a rate. not less than 
I 

the Federal minimum wage. states employing participants could 
I 

meet FLSA requirements by paying wages of ~t least the minimum 
I 

wage and then offsetting the amount paid frpm the participant's 
I 

cash benefit:::. states employing participa~ts may also consider 
I 

all or a portion of the cash benefits as wages where the payment 
I 

2 

I 
I 
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I 

clearly is identified as and is 
I 
I 

understood, to , 

PUBLIC DISCLOSURE 

be wages, and 

certain other criteria (e.g. recordkeeping) are met. 

, 

I 
[Note: There is a 1995 10th Circuit Courtlof Appeals case that 

I 

held that an SSI "workfare" program was no~ covered by the FLSA. 
I 

The decision in this case may not stand further scrutiny; it 

could be distinguished from the PRWORAi 
I 

anti it 
I 

is not binding on 

other Circuits. However, it is the only cburt of Appeals 

decision directly relating to a workfare program.] 
I 
I 
I 

(3) Could states that operated commu~ity Work Experience 
i 

Programs (CWEP) for welfare recipient~ under the predecessor 

JOBS program, where the cash benetits'divided by the hours 

worked by the recipient were to equalior exceed the minimum 

I wage, continue to operate such progra~s in the same manner 

under the PRWORA? 

Some modifications might be required, 

I 

I 
I 
i 

depe~ding on the state's 
I 

implementation. While previous law specifically stated that a 

CWEP participant was not entitled to a salary or any other work 
I 
J or training expense under any other proviSlon of law, this 
I 

provision was not inCluded in PRWORA. I 

The modification necessary for FLSA compliance could include 

payment of wages to the participant for the hours of work and 

3 
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i 

offsetting reductions in. the cash benefits paid to such 

participant or considering all or a porti6,n of the cash benefits 
I 

as bona fide wages as described above. i 
i 
I 

(4) May noncash benefits provided to; participants in work 
I 

activities (e.q. child care services); be credited toward 
I 

meeting FLSA minimum wage requirementf' 

I 
I 
I 

Only if such benefits are provided by the ~mployer and meet other 
I 

traditional FLSA criteria for crediting of! non-cash benefits, 
I 

I 
including (1) that acceptance of such benefits is voluntary, (2) 

I 

it is customarily furnished to employees in the same pos.ition, 
I 

and (3) they are primarily for the benefit: of the employee. The 
I 

FLSA also specifically prohibits certain employer payments from 
I 

being credited towards the minimum wage an~ overtime obligations, 
I 

including payments for pensions and health: insurance (such as 

Medicaid) . 

, 
I 

(S) Kay deductions from a participan~'s wages be made by an 
I 

employer, with the effect or reducing I the wage to an amount 
. I 

I 
less than the minimum wage, to repay the state for benefits 

I 
I 

provided to the participant? I 
i 

i 
In order for such deductions to be made, under traditional FLSA 

I 

standards, the employer may not benefit di~ectly or indirectly 
I 
i 

4 
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I 
I 
I 

from the deduction, and one of three criteria would have to be 
I 

met: (1) The employer is legally requiredi to make payments to a 
I 
I third party by court order, statute, etc.;; (2) the employee 

voluntarily assigns a portion of the wages! to a third party; or 
I 
I 

(3) the deduction repays a bona fide cash advance of wages by the 
I 

employer.. I 
I 
I 

(6) who is considered the employer or welfare recipients 

participating in work activities for purposes of the FLSA 
I 

and OSHA -- the public agency, or theirecipient of a wage 
I 

subsidy or contract, or is there a jo~nt employer 
I 

relationship? I 
I 
I 
i 
I 

As with such determinations for any employl:!e, , private or public, 

the determination of who is the employer is fact sensitive and , , 
therefore would be determined on acase-by~case basis. The more 

I 
involved the State is in the placement and! control of the work 

I 
activities of a participant, the greater t~e possibility that the 

, 
State would be found to be a joint employer. In these cases, the 

I 

State could be jointly liable for FLSA, OS~iA (under State OSHA 
I 

plans) and other labor standards violation~ even Where private 
I 

sector placements are involved. However, the mere payment of a 
. I 

subsidy to an employer would not, in and of itself, be sufficient 
I 

to create a joint employment relationship.: 

5 

I 
I , 
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1 
(7) Would there be any special excePfions to OSHA coveraqe 

of welfare recipients carrying out wOf~ activities for 

private seotor employers? 

OSHA generally applies to private sector 

I 
I 
1 

i 
I 
I 
I 

e~ployment. 
i 

While there 

is no categorical exception under OSHA app~icable to PRWORA 
I 

participants in the private sector, there may be some complicated 
I 
I 

determinations to be made on a case-by-caso;. basis as to whether 
I 

participants are "employees", and who is t6e responsible 
1 

I 
"employer", under OSHA. In particular, wh~re some work 

I 
activities are administered as part of a public-private 

, 
partnership, it is critical for purposes of OSHA coverage whether 

I 
the relevant employer is a private sector entity or the State. 

I 
I • 

Generally, case law under OSHA tends to place compl~ance 
1 

responsibility on the party most directly in control of the 
i 

physical conditions at a worksite. (Note:: the criteria for such 

determinations are set forth in 29 CFR Part 1975). 
I 
I 
I 
I 

(8) Are there any health and safety ~tandards applicable to 
I 

welfare recipients partioipating in wdr~ activities for 
i 
i 

public sector employers? 

OSHA does not have jurisdiction over public sector employers. 
I 

However, if a state has an OSHA-approved S~ate plan, the State is 
I 
I required to extend health and safety coverage to employees of 

6 
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I 
I 

State and local governments. Therefore, ~he 23 States and two 

territories with OSHA-approved state plan~ would have applicable 
I . 

health and safety standards to the extent .participants would be 

deemed "employees" of public agencies. 

territories, there would be no coverage 

employment. 

I 

I~ the other states 
I 

ofi public sector 
I 
I 
t 
I 
I 

and 

(9) Are welfare reoipients participating in work activities 
i 

for public and nonprofit agencies req~ired to be oovered 
I 

under the unemployment compensation Pfogram, or do they meet 
I 

the general exception to such coverag~ provided to 
I 
, 

partioipants in publioly-funded "work; relief" or "work 

training" programs? 

I 
Federal UI law requires states to extend U~ coverage to services 

I 
performed for state governments and non-prpfit employers unless 

I 
the service is performed for those entities as part of a work-

relief employment or work training 
I 
I 

programl. 
I 

11 number of 

community service-related activities under, PRWORA could fall 
I 

within the work-relief exception to UI covprage of services 
I 

performed for state and local agencies or nonprofit 
! 
I 

organizations. An Unemployment Insurance frogram Letter (UIPL 
I 

30-96) issued in early August clarified the criteria applicable 

to the work-relief and work training exceptions and generally 

7 
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focused on whether the purpose of the acti~ity is to primarily 
i 

benefit community and participant needs (versus normal economic 
I 

considerations) and whether the services a~e otherwise normally 
. I 

provided by other employees. If such acti~ities do not meet the 
I 
I 

criteria for the exception, participants providing services for 
I 

I 
these entities wouid likely be covered by ~he UI program. 

, 

I 
(10) Are there any other special exceptions to UI coverage 

I 

that could be applicable to welfare r~cipients? 
I 

I 
I 
i 

The "work relief" and "work training" exce~tions do not apply 
I 

with respect to services performed for private sector employers. 
! 

Therefore, in the private sector the iS6ue~ of whether a 
I 

participant is an "employee" and which entity is the "employer" , 
I 

will also be critical to determining whether participants arc 
i 
I 

covered by UI. The tests for making these:determinations is 

I similar to the common law and other tests used under many other 

laws, with the right to direct and control:work activities being 
I 

the primary factor for determining who is the employer. 

I 

(11) Would Federal non-discriminatio* laws apply to 

oomplaints of welfare recipients relating to the 
I 
I 

administration of work aotivities under the PRWORA? 

8 

'" 
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Yes, non-discrimination issues could arisei primarily under 
I 

titles VI and VII of the Civil Rights Act,: the ADA, section 504 
I 

of the Rehabilitation Act, and the ADEA. rurthermore, if 

! 
participants work for employers who are al)5o Federal contractors, 

I 

discrimination complaints could be filed urder Executive Order 

11246,Section 503 of the Rehabilitation Aft of 1973, or the 

I 
Vietnam Era Readjustment Assistance Act. ! 

(12) Are there other Acts administeied by the Department 
I 
I 

that are relevant to the implementat~on of work activities 
I 

under the PRWORA? I 
I 
I 
I 
I 
I 

For participants meeting the FLSA definition of "employees", 
I 

protections under the FLSA Child Labor pr~visions (for example, 

restrictions in Hazardous Occupation Orde~s) would apply. In the , 
I 

somewhat unlikely event that such participants meet the time-in­
I , 

. , 
service and other eligibility requirement~ of the Family and 

I 

Medical Leave Act, the protections of tha~ Act would apply as 

well. .In addition, if the work activitie~ relate to Federally­

assisted construction, Davis-Bacon Act requirements are likely to 
I 

be applicable. We are also considering w~ether participants 
I 

would be. deemed "employees" for 

compliance with ERISA's minimum 

nondiscrimination rules. 

purposes 9f determining 
I 

participation and 
I 
I 

9 
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II 

There are also a number of employment and iraining programs , , 
I 

administered by the Department under JTPA ~hat could serve 

welfare recipients and count as work activ~ties under the PRWORA. 
I 

However, the JTPA labor protections would lI,e applicable to such 
I 

I activities. 
i 
I 
I 
I 
I 

It should also be noted that under certainlcircumstances, the 

• • • • I 
add1t1on of partlc1pants to an employer's workforce could trigger 

coverage of labor protections for all of the employer's workers. 
I 

I 
For example, if an employer has 48 regular lemployees and adds 2 

. I 
I 

participants who meet the FLSA definition df "employees" the 
I. 

employer would reach the 50 employee thre6~old that could trigger 

coverage under the FMLA if other criteria ~re met, Similar 

results could occur with respect to the triggering of reporting 
I 

requirements under OSHA and OFCC? and othe~ program areas. 
I 
I 
I 
I 

In addition, the number of employees could laffect a small 
I 

employer's eligibility for penalty reducticins under programs 
I 

required to be established pursuant to the ismall Business 

Regulatory Enforcement Fairness Act of 1996 (SBREFAJ for small 
I 
I 

businesses for violations of certain laws (Ie. g. OSHA). 

10 
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FLSA AND WELFARE REFORM 
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! (/ I,' 
(, 

The Fair Labor Standards Act (FLSA) providek m1n1mum wage and 
overtime protections for covered, employees.! The FLSA definitions 
of the terms "employ," "employee" and "emplpyer" are broader tha,n 
the common' law definitions. The FLSA defines "eltlploy" as to 
·suffer or permit to work." 29 U'.S.C. 203 (~). ,,'An entity 
'suffers or permits' an individual to work If, as a matter of 
economic reality, the individual is dependent on the entity," 
Antenor v. D&S Farms, ___ F.2d ___ (11th Cit. 1996). This is a 
filct-intensive inquiry. Rutherford Food coJ:.:p. v. McComb, 331 , 
U.S. 722 (1947). I 

I 

I The welfar,e reform law ("TlINF") permits 12 ¢ategories of "work 
activities." However, whether someone is ap employee protected 
by the FLSA does not turn on the welfare la~'s title of the 
activity. ' The law contains no definition o~ those activities or 
detailed description of how they will be structured. Therefore, 
we can make no across-the-board judgments regarding whether a 
person performing in anyone of the twelve categories of "work 
activities" would be an employee under the FLSA. 

I 
I 

An employment relationship may exist under fhe FLSA even where 
the parties properly label the'program as "training" for purposes 
of the TlINF. Where the training is not con~ected with any 
employment and is provided in a school setting, the trainee 
likely is not' even engaged in "work" and thus probably is not 
covered by the FLSA. On the other hand, wh~re the trainiUS is 
provided in a work-based setting, "work" is, being performed and 
an employment relationship may exist. walling v. Portland 
Terminal Co" 330 U.S. 148 (1947). The sta*dard FLSA test 
provides that an employment relationship does not exist in that 
'situation if: 1 

(1) the training is similar to that which would be given in 
a vocational school; : 

(2) the training is for the benefit oflthe trainee; 
(3) the trainee does not displace a regular employee; 
(4) the employer derives no immediate ~dvantage from the 

trainee's activities; 'I 

(5) the trainee is not entitled to a j?b after the training 
is completed; and : 

(6) the employer and the trainee under~tand,that the 

, 
• I t • 
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I 
I 

I employer will not pay the trainee wages or\other compensation. 
I 

For example, a trainee may learn to weld b* working beside and 
under the supervision of an experienced welder at a manufacturing 
plant, without expecting any compensation. i If the employer gets 
no benefit from the trainee's activities, because the time and 

I 
effort the welder spends in closely observing the trainee 
outweighs any usefulness, and there is no ~uarantee that the 
employer will hire the trainee after the training, the test for 

I employee status probably would not be met. I 
I 

Even where an individual is an employee, not all training time is 
compensable hours of work. An employer is Inot required to 
compensate an employee for training time if: (1) attendance is 
outside of the employee's regular working hours; (2) attendance 
is voluntary; (3) the training is not directly related to the 
employee's job; and (4) "the employee does ~ot perform any 
productive work during such time. 29 CFR ~85.27. For example, 
if a State, in its capacity as the provide~ of welfare benefits 

I requires attendance at training that is no~ job-related, such as 
training in parenting skills or GED traini~g, such time is not 
compensable hours worked. I 

i 

The fact that an employer need not compens~te an 
such training time (or the fact that some people 
training are not employees at all) does not, mean 
-activity does not count as a "work activit~" for 
TANF. I 

.. 

I , , 
I , 

employee for 
receiving 
that the 
purposes of the 

-
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