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Record Type: Record

To: Elena Kagan/OPD/EQP

cc:
Subject: taxing workfare/welfare benefits

What do you think?

—————————————————————— Forwarded by Cvnthla A. Rice/OPD/EOP on 04/24/87 03:39 PM -------—--

MAZUR M @ A1

Record Type: Record

To: Cynthia A. Rice

cc:
Subject: taxing workfare/welfare benefits

Cynthia,

It seems to me that IRS will not be getting helpful advice out very soon on the %— ‘e
issue of what types of welfare/workfare payments are taxable for income and

payroll tax purposes.
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decision process that
paraliél to the process involving IRS.

It might be appropnate 10 put tog_ther a joint DPC/NEC ~ co
is_area and run ’-PEST

| could imagine a proposal being

dévetoped that would simply codify current practice in the area of taxation and

provide some reasonable safg__hanhms..toz_tax—ueaimem-and.tbameﬂd_cost
nothing in terms of foregone_revenue {b

current practice}. Alternatively, the exclusion for benefits could be expanded

—_—
at some revenue cost.

What do you think about this?
Mark

ollowed
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~ WOMEN
EMPLOYED -
][NST][TU TE 22 WEST MONROE STREET, SUITE 1200 » CHICAGO, ILLINGIS BOE03

VOICE 312,782.3902 « Fax 312.782.5249

April 25, 1997

President William J. Clinton
The White House

1600 Pennsylvania Ave.
Washington, DC 20500

Dear President Clinton:

On behalf of hundreds of thousands of women in poverty who will be required to
meet the work requirements of Temporary Assistance for Needy Families (TANF) under
the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, we urge
you to support employment protections for participants of “Workfare” and other work-

- related programs. ‘

‘Most Workfare programs, which states can create 1o meet their TANF work
requirements, require TANT recipients to work in exchange for their benefits.
Unfortunately, TANF does not mention the full range of employment and anti-
discrimination laws that can protect Workfare participants from unlawful conduct.
Current workers who do not receive TANF are already protected by such employment
laws as the Fair Labor Standards Act, Title VII of the Civil Rights Act of 1964, the
Pregnancy Discrimination Act, the Family and Medical Leave Act and the Occupational
Safety and Health Act. Denying Workfare participants similar protections sends the
intolerable message that employers need not worry about treating Workfare participants
fairly or with dignity and would allow Workfare employers to benefit from the labor of
Workfare participants who are trying to support their families.

In a typical Workfare arrangement, employers will get TANF recipients to work
for 20 hours per week and perform any work that the employer assigns. The employer
will direct the participant’s work, supervise the participant, and monitor the participant’s
progress, but will not be required to pay the participant’s wages, provide skill training or
commiit to hiring the participant permanently. In most cases, the employer’s extensive
authority to direct and control the participant’s work wili satisfy the legal tests, such as
the “economic realities” test that courts have used to determine whether a worker is
covered by a particular employment law.

If employment protections are denied to Workfare participants, then this “make
work” program, which is not creating jobs, is punishing recipients. In the absence of basic
employment protections, Workfare participants are treated as prisoners who may have to
endure discrimination or working in unsafe and hazardous environments or risk being
sanctioned and losing their TANF benefits if they do not work under these conditions.

SERVICE AND ADVOCACY FOR WORKING WOMEN SINCE 1973
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President William J. Clinton
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In light of TANF’s strict work participation requirements and our economy’s lack
of a sufficient number of entry-level jobs, we must create programs and policies that help
women find livable wage jobs that can support women and their families. Unfortunately,
many Workfare programs will not advance these goals. Workfare forces participants to
work in any job without regard to whether they need additional education, pre-
employment or vocational skills training, or whether that job will lead to permanent,
unsubsidized employment before their time limited cash assistance expires. But, if states
decide to implerment Workfare programs, basic employment protecnons must be extended
to program participants.

As you stated in your proclamation for Women’s History Month, women are
almost an equal share of the labor force, yet gender barriers still exist that must be broken
down. Do not allow Workfare to increase the barriers that women on welfare face as they
work to become self-sufficient. We count on you to insure that Workfare workers are
covered by the same employment protections that our country ensures for the rest of our
workforce.

Sincerely,

American Friends Service Committee

American Jewish Congress Commission for Women’s Equity
Black Women’s Agenda, Inc.

Center for Women Policy Studies

Chicago Commons Employment and Training Center
Chicago Jobs Council

Child Care Action Campaign

Clearinghouse on Women’s Issues

Church Women United

Day Care Action Council of Illinois

Hadassah

IHlinois Hunger Coalition

INET for Women

League of Women Voters of Chicago

League of Women Voters of [llinois

Mid America Institute on Poverty

National Association of Social Workers

National Center for the Early Childhood Workforce
National Council of Negro Women, Inc.

National Organization for Women

National Women's Conference

@oos
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President William J. Clinton
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New Girl Times .
North Lawndale Family Network
Poverty Law Project

Women Employed Institute

cc: Erskine Bowles, Chief of Staff
Albert Gore, Vice-President
Seth Harris, Department of Labor
\/ Elena Kagan, Domestic Policy Counsel
Cynthia Metzler, Department of Labor
Bruce Reed, Domestic Policy Counsel
Donna Shalala, Health and Human Services
Ray Uhalde, Department of Labor, Employinent and Training Administration
Ellen Vargyas, Equal Employment Opportunity Commission
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U.S. Department of Labor Assistant Secrotary for Poticy
Washington, 0.C. 20210

MEMORANDUM FOR THE ACTING SECRETARY

FROM: SETH HAW

DATE: APRIL 23, 1997

SUBJLCT: PRESS BRIEFING ON WELFARE ISSUES

Attached is a memorandum from Stacey-Grundman regarding a press bricfing scheduled
for next Thursday by several worker and welfare advocacy groups on the application of
cmployment laws in the welfare reform context. Unless you object, I will scnd copies of this
memorandum to the appropriate people in the White House tomorrow for informational
purposes.

The event's organizers have tentatively expressed interest in arranging for the workers
who will participate in the press briefing to meet with me that morning. 1t would be a private
mccling not open to the press. If a request is eventually made, I intend to agree to the meeting.

We will provide additional information as it becomes available.

cc: Bill Samuels
Stacey Grundman
Marvin Krislov
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MEMO

To: Seth Harris

From:  Stacey Grundman

Subject: Advocates/Tabor Press Driefing on Labor Laws and Welfare
Date: April 23, 1997

As [ mentioned, a number of welfare advocates and labor unions are planning a press briefing on
the application of labor laws to welfare recipicnts. The briefing is scheduled for 12:30 on
Thursday, May 1 and will focus on the minimum wage -- though other labor (and, 1 presume,
non-discrimination) laws are also likcly to be raised.

Sponsors: Involved organizations include the AFL-CIO, AFSCML, SEIU, Center on Budget
and Policy Prioritics, Center for Law and Social Policy, Women’s [.egal Defense Fund, and the
National Employment Law Project.

Prcscntation: Speakers have not been confirmed at this point. The current plan secms to be to
begin with a series of speakers who will talk about the importance of labor protections for
welfare workers. Tentative speakers include Wade Henderson, Lillen Bravo, David Smith, and a
representative of ALSMO (Association of Lutheran Social Ministry Organizations).

The second component will be presentations by two NYC welfare workers and Kathy
Wilkinson (the minimum wage worker who introduced President Clinton at the minimum wage
bill signing cvent).

Finally, Steve Savner and another not-yect-determined expert will answer questions on the
application of the laws.

Message: The groups are hoping to illustrate the importance of the minimun wage in making
welfare refonn a successful effort to move people from welfarc to work. The emphasis seems to
be on the need to move welfare recipients into work that provides dignity, leads to independence
and self-sufficiency, and ensures the safety of workers. The intention does not seem to be to
attack on the Administration for inaction but to provide additional support for a favorable
dccision by the White House. They also view this as a response to the APWA resolution calling
for an exemption from the minimum wagc and other labor laws for welfare recipients.

Hill Visits: There is a possibility that meetings with targetcd congressional offices will be
arranged to begin to educate staff on these issucs.

I will provide additional information as 1 receive it.

CC: Bill Samuels, John Fraser, Marvin Krislov, Kathy Curran, Rich Fiesta, Meg Schryver
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Record Type: Record

To: Cynthia A. Rice/OPD/EOP

cc: Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EQP
Subject: Re: FLSA and Food Stamps: Paper from Dept of Ag fg"

I'm for Can Ag live with all 3?
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Combining Food Stamp and TANF Benefits for the Purposes of Work Requirements /O :
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Issue -- A legislative fix may be necessary if minimum wage requirements are applied to TANF
workfare: Under the new welfare law States are required to move large portions of their TANF
caseload into work activities. By FY02, States must place 50% of their caseload in activities
which last at least 30 hours per week'. (In FY’s 97-98, only 20 hours are required.) Many States
will try to meet these work requirements by placing recipients in workfare slots. If it is
determined that the Fair Labor Standards Act applies to these workfare positions, then States
cannot require individuals to work more hours each month than the individual’s monthly benefit
divided by the minimum wage. Almost no State’s TANF benefit is high enough to meet this
requirement.’

One way for States to mitigate this problem would be to count the value of a household’s food J"M' o
stamp benefit towards the total benefit which recipients must work off as a part of their work h‘
requirement. The Food Stamp Act (FSA) allows States to require TANF recipients to perform ™™ 3
workfare for the value of the food stamp benefit, but work requirements for the two programs are l«L"' 41

N )

not consistent. Specifically, the FSA contains a prohibition against requiring individuals with
children under age 6 to participate in work activities. Approximately, 62% of the AFDC families wl [M_‘hé

had children under age six in 1994. This barrier would create significant obstacles for States M
who wish to meet the work requirements by creating workfare slots without raising TANF g P
benefits. For the purposes of wage supplementation, there are no barriers to combining Food 1 over Le
Stamps to the underlying TANF benefit because there are no specific exemptions from workfare. l

—

Administrative Fixes: States could request a Food Stamp demonstration waiver from this
prohibition. However, there are a couple of complications with using demonstration waivers as a
solution. First, the demonstration waiver authority is intended for time limited welfare
experiments which apply to limited portion of the State caseload and require an evaluation. It is
likely States would consider these requirements as burdensome and problematic with regards to
meeting their requirements. Second, the exemption for households with children under six exists
in two places in the FSA. One is within the food stamp work requirements and the other is in the
workfare provisions. USDA is prohibited under statute from waiving the food stamp work
requirement exemption. Some might interpret a waiver of the workfare requirements as
undermining Congressional intent. Finally, States may have some flexibility-under a Food
Stamp Simplifed Program. However, USDA staff do not believe this is true. Even if it is, many
States may not want to adopt a Simplied Program, and its requirements are significantly more
burdensome than a demonstration waiver.

Legislative Fixes- The Administration could formally propose, or could informally propose as a
part of the technicals bill discussion, an amendment to the food stamp act which would eliminate \/f—‘:
the exemption from work requirements and workfare for individuals working to fulfill an TANF

'Of these 30 hours, 10 may be education or job training while the rest must be in work.

2Using July 1996 AFDC benefit levels, only Alaska and Hawaii’s maximum benefit for a three person family is in
excess of the minimum wage when divided by 30 hours per weck.
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requirement. This would not be inconsistent with the Administration’s previous position on the
Food Stamp work requirement child care exemption -- the Administration would have lowered
the exemption age to 1 as long as child care was available. Also, it would assist States in
meeting their TANF work requirements and it would continue to provide an exemption for non-
TANF households who may not have the necessary child care to fulfill the requirement.

Recommendation: If a policy is announced which would indicate that the FLSA applies to TANF
workfare slots, information should be provided on the food stamp issue. Food Stamps could be
combined with TANF for the purposes of wage supplementation and for workfare as long as the
household does not have children under six. The Administration should proposal a technical
amendment.to fix the problem for households with children under six. In the interim, the &ﬁ
Adminstration should state that it would provide waivers to States that feel they need them
immediately to meet the 20 hour per week requirement.
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8 FOOD STAMP ACT OF 1577 Sec. 20

o

(i1) The Secretary may suspend the termination of pa
under subparagraph (C)i) for such period as the Secretali‘yﬁél:tr;?
mines appropriate, and instead withhold payments provided for
under subsection (a), in whole or in part, until the Secretary is sat-
isfied that there will no lonier be ancg' failure to comply with the
requirements of subparagraphs (A) and (B) and subsection (b)(1XA),
at which time such withheld payments shall be é)a_ld.

(iii) Upon a finding under subparagraph (CXi) of a substantial
failure to comply with any of the requirements of subparagraphs
(A) and (B) and subsection (b)}(1)(A), the Secretary may, in addition
to or in lieu of any action taken under subparagraphs (C)i) and
(C)(ii), refer the matter to the Attorney General with a request that
injunctive relief be sought to require compliance by the Common-
wealth of Puerto Rico, and upon suit by the Attorney General in an
appropriate district court of the United States and a showing that
noncompliance has occurred, appropriate injunctive relief shall
issue.

(c)X1) The Secretary, shall provide for the review of the pro-

ams for the provision of the assistance described in subsection
a)(1)(A) for which payments are made under this Act.

(2) The Secrenaxﬂis authorized as the Secretary deems prac-
ticable to provide technical assistance with respect to the programs
for the provision of the assistance described in subsection (2)(1)(A).

(d) Whoever knowingly and willfully embezzles, misapplies,
steals, or obtains by fraud, false statement, or forgery, any funds, -
assets, or property provided or financed under this section shall be

fired not more than $10,000 or imprisoned for not more than five
‘ years, or both, but if the value of ie funds, assets or property in-

volved is not over $200, the penalty shall be a fine of not more than
$1,000 or imprisonment for not more than one year, or both.

WORKFARE

SEC. 20. [2029] (a)(1) The Secretary shall permit any political
subdivision, in any State, that applies and submits a plan to the
Secretary in compliance with guidelines promulgated by the Sec-
re to operate a workfare program pursuant to which every
member of a household particdpating in the food stamp program

__who is not exempt by virtue ofp the provisions of subsection (b) of

. this secfion shall accept an offér froim such subdivision to perforia

work on its behalf, or may seek an offer to perform work, in return

for compensation consisting of the allotment to which the household

is entitled under section 8(a) of this Act, with each hour of such

work entitling that household to a portion of its allotment equal in

value to 100 per centum of the higher of the applicable State mini-

mum wage or the Federal minimum hourly rate under the Fair
Labor Standards Act of 1938 [(29 U.S.C. 201 et seq.)].

(2)(A) The Secretary shall promulgate guidelineg €ursuant to
paragraph (1) which, to the maximum extent practicable, enable a
politaical subdivision to design and operate a workfare program
under this section which is compatible and consistent with similar
workfare programs operated by the subdivision.

(B) A political subdivision may comply with the requirements
of this section by eperatine— '

. £ & workfare progrian pursiant to title IV of the Seoctal Seenrity
- Aet (43 L-S-C. 601 et seq); or

August 22, 1996

St b Y]
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Sec. 20 FOCD STAMP ACT OF 1977 9y

ti) any other operating any?-! workfare program which the
Secretary determines meets the provisions and protections pro-

vided under this gection. -
i 4 WA household 22 member shall be exempt

from workfare requirefnents imposed under this section if such
member is— -

4320-3 (1) exempt from section 6(dX1) as the result of
%g@w), (D), (E), or (F) of section 6(dX2); -

N = at the option of the operating agency, subject to and

/\currently actively and satisfactorily participating at least 20

4’5&” ~ hours a week in a work training pregram activity 20— required
b0
55

{6} (3) mentally or physically unfit;

8} (4) under sixteen years of age;

£} (5) sixty years of age or older; or

3 (6) a parent or other caretaker of a child in a household
in which another member is subject to the requirements of this
section or is employed fulltime.

23 20-5¢A} Subjeet to subparagraphs (B} end {G); in the ease of & .
houschold that is exempt from weork requirements impesed under this et
83 the restit of participatioR ih & eommunity work experienee program es-
mecamum number of hours in a month for whieh all members of steh house-
held may be required to participate in guch program shall equal the result

, ) the amount of aasistanee paid o sueh household for sueh month

arder title I of such Act; together with the velue of the food stamp ‘

sHotment of such houschold for suech month: by <
£} the lasher of the Federsl or State minimum wage in effect for

sueh month:

{B} In ne event may any sueh member be required to participate in
sach preeram meore than 130 heurs per month:

{c) For the purpese of subparsgraph A)H); the welue of the food
stemp ellotment of a household for & month shall be determined in eetord-
ance with repulntions governing the asmanee of en allotment to & household
that eontains more members than the mimber of members in &1 pssistanee
unit established under title T of suek Aet: '

(c) No operating agency shall require any participating member
to work in any workfare position to the extent that such work ex-
ceeds in value the allotment to which the household is otherwise
entitled or that such work, when added to any other hours worked
during such week by 'such member for compensation (in cash or in
kind) in any other capacity, exceeds thirty hours a week.

. {d) The operating agency shall— _

under title IV of the Social Security Act (42 U.S.C. 601 et seq.);

20-1 Effective July 1, 1997, section 109{e)1) of the Personal Responsibility and Work Op-
portunity Reconciliation Act of 1996 (P.L. 104-193) amends subpara. (B) by striking “oper-
ating—" and all that follows through “{ii) any ather” and inserting “operating any”.

20-2 Effective July 1, 1997, section 109{e)2XAXi) of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (P.L. 104-193) amends para. (1) by striking “(bX1)
A household” and inserting “(b) A household”™.

-3 Effective July 1, 1997, section 103(eX2XC) of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (P L. 104-193) redesignates subparas. (A) through
(F) as paras. (1} through (6), respectively. .

204 Effective July 1, 1997, section 109%{eX2XAXii) of the Personal Responsibility and 4
Work Opportunity Reconciliation Act of 1996 (P.L. 104—193) amends subpara. (B) by strik-
ing “training program” and inserting “activity”,

20-5 Effective July 1, 1997, section 109(eX2)XB) of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (P.L. 104-153) strikes para. (2).

August 22 1995
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(1) not provide any work that has the effect of replacing or
preventing the employment of an individual not participating
in the workfare program;

(2) provide the same benefits and working conditions that
are provided at the job site to employees performing com-
parable work for comparable hours; and

(3) reimburse participants for actual costs of transportation
and other actual costs all of which are reasonably necessary
and directly related to participation in the program but not to
exceed $25 in the aggregate per month.

(e) The operating agency may allow a job search period, prior
to making workfare assignments, of up to thirty days following a
determination of eligibility.

(f) DISQUALIFICATION.—An individual or a household may be-
come ineligible under section 6(d)}(1) to participate in the food
stamp program for failing to comply with this section.

(g)(1) The Secretary shall pay to each operating agency 50 per
centum of all administrative expenses incurred by such agency in
operating a workfare program, including reimbursements to partici-
pants for work-related expenses as described in subsection (d¥3) of
this section.

(2XA) From 50 per centum of the funds saved from employment
related to a workfare program operated under this section, the Sec-
retary shall pay to each operating agency an amount not to exceed
the administrative expenses déscribed in paragraph (1) for which no
reimbursement is provided under such paragraph.

(B) For purposes of subparagraph (A), the term “funds saved
from employment related to a workfare program operated under
this section” means an amount equal to three times the dollar value
of the decrease in allotments issued to households, to the extent
that such decrease results from wages received by members of such
households for the first month of employment beginning after the
date such members commence such employment if such employ-
ment commences—

(i) while such members are participating for the first time
in a workfare program operated under this section; or .

(ii) in the thirty-day period beginning on the date such first
participation is terminated.

(3) The Secretary may suspend or cancel some or all of these
payments, or may withdraw approval from a political subdivision to
operate a workfare program, upon a finding that the subdivision
has failed to comply with the workfare requirements.

SEC. 21. [(23030] DEMONSTRATION OF FAMILY INDEPENDENCE PRO-

7

- (a) IN GENERAL—Upon written application of the State of
Washington (in this section referred to as the “State”) and after the
approval of such application by the Secretary, the State may con-
duct a Family Independence Demonstration Project (in this section
referred to as the “Project”) in all or in part of the State in accord-
ance with this section to determine whether the Project, as an al-
ternative to providing benefits under the food stamp program,
. would more effectively break the cycle of poverty and would provide
(’ families with opportunities for economic independence and
N strengthened famjﬁ)y functioning. _
(b} NATURE OF PROJECT.—In an application submitted under

subsection (a), the State shall provide the following:

Avgust 22, 1986
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ber of a househol onsibility for the care of a dependent
T er age six or of an incapacitated persori; (C) a bona fide'
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29 FOOD STAMP ACT OF 1977 Sec. b

tification period unless there is a change in the
- composition of the household.

(vi) CHANGE IN HEAD OF HOUSEHOLD.—If the head
of a household leaves the household during a period in
which the household is ineligible to participate in the
food stamp program under subparagraph (B}—

(I) the household shall, if otherwise eligible,
become eligible to participate in the food stamp
program; and

(XI) if the head of the household becomes the
head of another household, the household that be-
comes headed by the individual shall become ineli-
gible to participate in the food stamp program for
the remaining period of ineligibility.

(2) A person who otherwise would be required to comply with
the requirements of paragraph (1) of this subsection shall be ex-
empt from such requirements if he or she is (A) currently subject
to and complying with a work registration requirement under title
IV of the Social Security Act, as amended (42 U.S.C. 602), or the
Federal-State unemployment compensation system, in which case,
failure by such person to comply with any work requirement to
which such person is subject shall be the same as failure to comply
with that requirement of paragraph (1); (B) a parent or other mem-

student-enrolledatléast half time in any recognized school, train-
ing program, or institution of higher education (except that any
such person enrolled in an institution of higher education shall be
ineligible to participate in the food stamp program unless he or she
meets the requirements of subsection (e) of this section}); (D) a regu-
lar participant in a drug addiction or alcoholic treatment and reha-
bilitation program; (E) employed a minimum of thirty hours per
week or receiving weekly earnings which equal the minimum hour-
ly rate under the Fair Labor Standards Act of 1938, as amended
(29 U.S.C. 206(a)1)), multiplied by thirty hours; or (F) a person be-
tween the ages of sixteen and eighteen who is not a head of a
household or who is attending school, or enrolled in an employment
training program, on at least a helf-fime basis.. A State that re-
quested a waiver to lower the age specified in subparagraph (B) and
had the waiver denied by the Secreta.rly as of August 1, 1996, may,
for a period of not more than 3 years, lower the age of a’dependent
child that qualifies a parent or other member of a household for an
exemption under subparagraph (B) to between 1 and 6 years of age.

(3) Notwithstanding any other provision of law, a household
shall not participate in the food stamp program at any time that

- any member of such household, not exempt from the work registra-

tion requirements of paragraph (1) of this subsection, is on strike
as defined in section 501(2) of the Labor Management Relations
Act, 1947, [(29 U.S.C. 142(2))Ibecause of a labor dispute (other than
a lockout)} as defined in section 2(9) of the National Labor Relations
Act [(29 U.S.C. 152(9))]: Provided, That a household shall not lose
its eligibility to participate in the food stamp program as a result
of one of its members going on strike if the household was eligible
for food stamps immediately prior to such strike, however, such
household shall not receive an increased allotment as the result of
a decrease in the income of the striking member or members of the

August 22, 1996 roc
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Record Type: Record

To: Bruce N, Reed/QOPD/EOP, Elena Kagan/OPD/EQP, Cynthia A. Rice/OPD/EQP, Diana Fortuna/OPD/EQP

cc:
Subject: flsa

According to DOL, a number of welfare advocates and labor unions are planning a press briefing on
the application of labor laws to welfare recipients 5/1 at 12:30. Sponsors are AFL-CIO, AFSME,
SEIU, Center on Budget and Policy Prioirities, Women's Legal Defense Fund. Speakers include
Kathy Wilkinson--the minimum wage worker who intorduced POTUS at min wage bill signing. Hill
visits are like to happen as well. According to DOL, message_is "not to_attack_us for inaction but
provide support for a favorable decision”.

Not helpful. Any chance we'd make our decision known {with privitization} by then?
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Combining Food Stamp and TANF Benefits for the Purposes of Work Requirements

Issue — A legislative fix muy be necessary if minimum wuge requirements are applied to TANF
workfare: Under the new welfare law Statcs are required to move Jarge portions of their TANF
cascload into work activities. By FY02, States must place 50% of their cascload in activities
which last at least 30 hours per week’. (In FY’s 97-98, only 20 hours arc required.) Many States
will try to meet these work requirements by placing recipieats in workfare slots. Ifitis
determined that the Fair Labor Standards Act applies to these workfure positions, then States
cannot require individuals to work more hours cach month than the individual’s monthly benefit
divided by the minimum wage. Almost no State’s TANF benefit is high enough to meet this
requircment.?

One way for States to mitigate this problem would be to count the value of 2 household’s food
stamp benefit towards the total benefil which recipients must work off as a part of their work
requirement. The Food Stamp Act (FSA) allows States to require TANY recipients to perform
workfare for the valne of the food stamp hcneﬁt, bul work reqmra‘ncnts for the TWO programs are
not consjstcnt.
Lﬂdmundﬂméwmmg& Appronmatcly, 62% of thc AFDC families
had children under age six in 1994. This barrier wonld creale significant obstacles for States
who wish to meet the work requirements by creating work fare slots without raising TANF
benefits. For the purposes of wage supplementation, there are no baryiers to combining Foed
Stamps 1o the underlying TANI benefit because there are no specific exemptions from workfare.

Adminisirative Fixes: Statcs could request a Food Stamp demonstration waiver from this
prohibition. However, there arc a couple of complications with using demonstration waivers as 8
solution. First, the demanstration waiver authority is intended for time limitcd welfare
experiments which apply to limited portion of the Statc caseload and require an evaluation. Itis
likely States would consider these requirements as burdensome and problematic with regards to
mecting their requiretnents. Second, the exemption for houscholds with children under six exists
in two places in the FSA. One is within the food stamp work requiresrents and the other is in the
wotkfare provisions. USDA is prohibited under statute from waiving the food stamp work
requircment exemption. Some might interpret 8 waiver of the workiare requirements as
undermining Congressional intent. Finally, Statcs may bave some flexibility under a Food
Stamp Simplifed Program. However, USDA staff do not believe this is true. “Even if it is, many
Statcs may not want to adopt a Simplied Prograr, gnd its requirements are significantly more
burdensome than a dcmonstration waiver.

Leyislative Fixes: The Administration could formally propose, oy could informally propose as a
part of the wechnicals bill discussion, an amendment to the food stamp act which would climinate
the exemption from work requircments and workfare for individuals working, to fulfill an TANF

'Of these 30 bours, 10 may be educrtion ar job Inining whitc the =t tut be ig wask,

2Using July 1996 AFDC benefit levels, anly Alasks and Hawaii's maxinur bonefit for o throe person family is in
exass of the minimum wage when divided by 30 hoars per week.

sz 3ovd Al BHO:HWOodd BL:E€1 L6-92-d9K
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requirement. This would not be inconsistent with the Administration’s previous position on the
Food Stamp work rcquirement chifd care excmptian ~ the Administration would have lowercd
the exemption age to 1 as long as child care was available. Also, it wonld assist States in
meeting their TANF work reguirements and it would continuc (0 provide an exemption for non-
TANF houscholds who may not have the neccssary child care to fulfill the requircment.

Recommendation: If a palicy is announced which would indicate that the FLSA applies to TANF
work {are slots, infarmation should be provided on the food stamp issue. Food Stanps could be
combined with TANF for the purposes of wage supplementation and for workfare as Jong as the
houschold does not have children under six. The Administration should proposal a technical
amendment to fix the problem for houscholds with children under six. In the interim, the
Adminstration should state that it would provide waivers to States that fecl they peed them
imrnediately to meet the 20 hour per week requircment.

l Al auo:Wodd ar:etl L6-9Z-dYH
£/€ IoVd
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U.S. Department of Labor Assistant Secretary lor Policy
Washington, D.C. 20210

MEMORANDUM FOR ELENA KAGAN
KEN APFEL
EMILY BROMBERG

FROM: SETH HARRI%%—'——-

DATE: MARCH 27, 1997 - Noon
SUBJECT': ATTACHED L.A. TIMES ARTICLE ON WELFARE REFORM

I wanted to make you aware of the attached L.A. Times story which
ran today. It discusses an APWA resolution urging that the
Administration waive the Fair Labor Standards Act for welfare
recipients. I am working on getting a copy of the resclution and
will pass it along when I do. :

The L.A. Times reporter has called and asked us for comment. We
have given her our usual and approved "we're working on it" line.
Is there anything else you would like us to say to the reporter?
Obvicusly, we will need to move fast if we want to state any
other position., Please let me know.

bce
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LREV STORY

NEXT STORY Group Pushes to Limit Workfare Benefits

FRONT PAGE w Labor: Resoluﬁon presses White House to exempt

NATION & welfare recipients from such laws as minimum wage.

WORLD Debate could have vast implications.

SIATE &1.0CAL By MELISSA HEALY, Times Staff Writer

SPORTS

BUSINESS & WASHINGTON--Putting the White House in a difficult

TECHNOLOGY political bind, a coalition of state and local human services
agencies on Wednesday urged the Clinton administration to

LIFE & STYLE waive provisions of the Fair Labor Standards

CALENDAR Act--inclyding the minimum wage--for welfare recipients

COMMINTARY placed in community service jobs.

WEEKLY. A resolution passed Wednesday by the American Public

SECTIONS Welfare Assn. marks a significant escalation of pressure on
the administration to rule on a central question of welfare

ORANGE COUNTY reform. Requiring states to pay "workfare" participants the

minimum wage of $5.15 per hour (beginning Sept. 1, 1997)
SAN FERNANDO and comply with other provisions of the labor act, such as

VALLEY overtime pay, could undermine their ability to administer
VENTURA welfare programs more efficiently than the federal
COUNTY government, the agencies contend.

Labor groups and advocates for the poor, however, are
pressing Clinton equally hard to ensure that the labor act
applies to welfare recipients required to work in community
service jobs as a condition of receiving public aid.

The position the White House ultimately takes is
expected to have enormous financial implications, since
hundreds of thousands of welfare recipients who cannot be
placed in private-sector jobs are likely to wind up on the
rolls of state workfare programs.

State administrators fear that branding welfare recipients
who are fulfilling work requirements as workers could have
far-reaching consequences. It could possibly make them
eligible for a wide range of costly employee benefits,
including unemployment insurance, workers compensation
and paid vacation and sick days.

Labor officials have declared that most workfare
participants should be entitled to health and safety coverage
under the Occupational Health and Safety Act, the right to

http://www.latimes.com/HOME/NEWS/POLITICS/t000027734 html 3/2797
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organize and join unions under the National Labor
Relations Act and protection against discrimination under
civil rights laws.

The state officials fear that if they are required to
provide such a range of benefits and protections, costs will
soar. And if the same requirements are applied to the
nonprofit organizations who often provide workfare
opportunities, they added, the complexity and cost of the
new requirements likely would drive away many such
groups--and the work experience they provide welfare
recipients.

"The impact of this is potentially monumental,” said
Clarence Carter, commissioner of Virginia's Department of
Social Services. "It may be a slippery slope argument but, if
indeed you say the [labor act] applies, and that begins to
define these people as workers as we currently know it,
then who's to say.that every other work requirement
wouldn't apply. . . 7 It's a whole host of problems. And they
could very well be bogeymen. But the possibilities are
frightening."

At a recent rally organized here by a welfare rights
organization, White House special assistant Gene Sperling
told demonstra.ting workfare participants that the issue was
under review at the White House. Faced with hooting
activists carrying placards reading "A day's work for a day’s
pay" and "Welfare Workers Union, Yes!" Sperling said that
the administration's "overall orientation” is to see the laws
applied broadly.

Among state welfare agency administrators, such hints
touched off a flurry of angst and activity, which culminated
in Wednesday's resolution. The staff of the American Public
Welfare group polled its state agency chiefs, asking whether
application of the labor laws to welfare recipients would
pose 8 hardship. Within 48 hours--a lightning pace for such
a disparate coalition--31 state adminis:rators fired back
with their concerns.

“Thisis a complncatcd cnough bill and a very, very
difficult bill that's going to strain everyone to get it done,"
said Comelius Hogan, secretary of Vermont's Human
Services Agency. "We just don't need another
complication.”

One of the most prominent workfare programs that
predated welfare reform--the federa! JOBS
program--required states to pay minimum wage for hours
spent in job-related activity by welfare recipients
transitioning to work. And many states' programs, including
New York's and Wisconsin's strict workfare programs, are
designed to assure that minimum wage requirements are

htip://www latimes.com/HOME/NEW S/POLITICS/1000027734. htm| 3/27/97
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met.

“This is real work, so people should be compensated as
such,” said Steven Kest, executive director of the Assn. of
Community Organizations for Reform Now, which
organized the rally and meeting with Sperling in
mid-March. "You can't have it both ways. Either this is
training or it's work and it's clearly not training, he said of
New York's workfare program,

Copyright Los Angeles Times

http://www.latimes.comHOME/NEWS/POLITICS/t000027734.html ' 3/27/97
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Record Type: Record

To: Emily Bromberg/WHO/EQP
cc: Elena Kagan/OPD/EOP, Cynthia A. Rice/CPD/ECP
bce:

Subject: Re: flsa @

major new legal problem that food stamp law appears to prohibit families w/kids under 6 from being
required to work. Something like half the families fit this profile. This would give Mississippi a lot
of company. OMB/USDA are trying to find out if there is an administrative remedy but so far no
luck. They are going to tell HHS about the problem now. USDA and OMB are working on a
legislative fix. This problem doesn't appear to be changing our basic position so far though.

It's kind of weird that it appears that no one has figured this out (states, labor) to date.

Emily Bromberg

Emily Bromberg
03/28/97 11:37:48 AM

Record Type: Record

To: Elena Kagan/OPD/EOP, Diana Fortuna/CPD/EOP
cc:
Subject: fisa

any update here? i'm hearing that we have a major FS problem re: requiring mothers with kids
under 6 to work.
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Record Type: Record

To: Elena Kagan/OPD/EQP, Kenneth S. Apfel/OMB/EQOP, _Siagy L. Dean/OMB/EQP

ce:
Subject: Some info from HHS on existing workfare programs and minimum wage

First message is my response to the second message, which is a bit confusing.

Sty @ -02/24797°06:29707"]

vl

Record Type: Record

To: mpugh @ acf.dhhs.gov @ INET @ LNGTWY
cc:
bee: Records Management

Subject: Re: CWEP, AWEP, Waivers ii-]

Thanks for your helpful email.

Our basic question is to what extent have states already been paying minimum wage. So we will
be interested to look at the size of AWEP programs that didn't pay minimum wage. |s there a way

to separate non-mw AWEP program from mw AWEP programs?

On waivers, | understand your point that waivers either simply folded in AWEP/CWEP, or else they
included private sector/ wage supplementation which was always paid at minimum wage.

Qur goal would be to say something like "x% of state workfare programs already pay minimum

wage", where x% is fairly high. And if x% isn’'t that high, that would be very useful to know that
we are changing the rules on the states.

mpugh @ acf.dhhs.gov

Record Type: Record

To: Diana Fortuna

cc:
Subject: CWEP, AWEP, Waivers



Diana -- I'll give you a call on this but wanted to send it in writing as
well...

In answer to your question about how many states have been running CWEP and
AWEP programs under JOBS, according to the most recent data (JOBS 1995-1996
characteristics book):

* 32 states have CWEP programs, which are exempt from FLSA but not from the
minimum wage (participants cannot work more hours than their check will cover
at $4.75/hr)

* 41 have AWEP programs, which HHS interpreted as sharing CWEP's FLSA
exemption. The tricky thing is that AWEP allows flexibility in hours (so that
employees work a consistent number from month to month regardless of
fluctuations in the welfare check]).

* There isn't a helpful way to answer your third question, which | understand
was how many state waivers were silent on the min wage issue or did not meet
mw. CWEP and AWEP {created under JOBS) provided states with all of the
flexibility they needed in this area, so when they asked for waivers it was for
provisions other than wages/hours in these "public" work activities. Usually

it was for other things, like extending the amount of time people could be on
work supp, or broadening eligibility standards and income disregards. States
often incorporated their CWEP and AWEP activities under the "statewide welfare
reform” umbrella, but you won't find things in the CWEP/AWEP area that they
couldn't have done anyway without a waiver. {Work supp and the subsidized
private sector stuff was different, but those types of things never had a FLSA
exemption and always had to pay min wage).

I am sending both of you a chunky fax full of helpful (I promise} information

{like which states have been doing this and how large a %age of their caseload

was in}. States don’t have to tell us too much about what they are going to do

under TANF, so our info is spotty in this area. We have indications that many
will continue with current arrangements, simply expanding them.

Hope this is what you need. W it isn't, call me -- Margaret 401-6944
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Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Stacy L. Dean/OMB/EOP
Subject: Minimum wage

| asked John Monahan for HHS's info on how often they have granted subminimum wage in the
past. He gave me the same general, non-quantified response we have gotten in the past: all CWEP
workfare had to meet minimum wage; some AWEP workfare did not; and some waivers were
mushy on the topic. | assume you want me to follow up and ask them to quantify this? (Stacy,
have you asked HHS for this as well?)
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From: Kenneth S. Apfel on 03/18/97 12:32:51 PM

Record Type; Record

To: Elena Kagan/OPD/EQP

cc:
Subject: Labor Law and Welfare

fyi

Forwarded by Kennath S, Apfel/OMB/EOP on 03/18/97 12:34 PM -—
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Record Type: Record

To: Kenneth S. Apfel/OMB/EOP

cc: Cynthia M. Smith/OMB/EOP, Jill M. Pizzuto/OMB/EOP
Subject: Labor Law and Welfare

Forwarded by Janet Himler/OMB/EOP on 03/18/97 12:06 PM
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REGULATION, ECONOMICS AND LAW

Welfare
White House Reviews Labor Law To Determine Welfare Recipients’ Coverage
The Clinton administration contends that welfare recipients who must participate in local workfare

programs to receive benefits should be y the Fair Labor Standards Act, the federal law that sets
out minimum wage and overtime requirements, presidential advisor Gene Sperling said March 17.

Sperling, a special assistant to the president for economic policy and chair of the Naticnal Economic
Council, told a group of workfare participants and grass roots activists that the White House is continuing
to review federal labor law to determine whether welfare recipients who must work for their benefits are
covered by the law and whether they are permitted to organize.

"We are trying to find out right now what the best legal course to take is,” Sperling said during a noon
event sponsored by the Association of Community Organizations for Reform Now. ACORN invited
Sperling to discuss the president's welfare reform initiative, while it pressed its case that workfare
recipients should have the right to organize for the purpose of collective bargaining.




o e

Haven't Heard from the Lawyers

working [in workfare programs] does get the minimum wage and . . . and has the right to organize," h

"Our orientation and our hope is that the [FLSA] law applies as broadly as possible so that anybody j
e
said.

"We are trying to find out how the law works best," according to Sperling. But he admitted that the White
House still has not heard back from all its lawyers on this matter. "Sorry to say, | just do not know the
answer,"” he said, again stressing that the administration's "overall orientation” is that workfare )
participants are covered by federal wage and hour provisions.

Sperling reiterated that the president is committed to pushing through his proposal to improve the new
welfare law. As laid out in the president's fiscal 1998 budget request, the president wants Congress to
approve a $3 billion job placement and job creation program over three years, allotting $750 million for
fiscal 1998. Sperling, however, wagb_og/fihen he said that program would allow mayors to decide how
to spend the money. :

Organizing Under Way in Cities

Workfare participants from the New York's Work Experience Program were among those participating in
the event. Some participants of the WEP program, for example, must pick up litter in New York City parks
as part of the WEP's requirement to receive welfare benefits.

ACORN said it is working with WEP workers who want to organize "to win better workin'g conditions,
training, and permanent jobs." Since December 1986, more than 6,000 workfare participants in New York
and Los Angeles have signed ACORN cards, the organization said.

Also attending the event were participants from Los Angeles, Philadelphia, Houston, Chicago, Boston,
and several other cities, according to ACORN, which describes itself as a grassroots community
organization that represents about 100,000 low- and moderate -income families in 30 cities.

"We're here in Washington to make it clear that 'fixing' welfare reform must include creating real jobs at
living wages as well as protections for workfare workers' rights as workers to organize,” according to
ACORN National President Maude Hurd. The Rev. Jesse Jackson also was on hand to lend his support
for workfare participants' right to organize.

Following the noon discussion, held at a Capitol Hill church, the group marched to the Capitol building
and to the Department of Health and Human Services to raise public of their public awareness of their

position, ¥

Copyright © 1997 by The Bureau of National Affairs, Inc.
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oposed Actio an: Welfare Protection and

*TECHNICAL ASSISTANCE. DOL and HHS would offer technical assistance to states to
explain the laws and discuss the options states might choose in designing their programs to meet
both FLSA and TANF requirements. '

*QUTREACH AND PUBLIC EDUCATION. DOL and HHS would begin a consultation
process with state groups, worker advocates, and welfare advocates to collect information and
obtain their input. We also want to promote a better understanding of the importance of
maintaining both worker protections and strong work requirements.

*CONSULTATION AND FACT FINDING. DOL and HHS will collect information from states
and others about the details and magnitude of problems that could arise in meeting both FLSA
and TANF requirements. This might include a pilot effort with several states in which we can
work intensively to ensure that their planned TANF work models meet FLSA requirements.

*DEVELOPING ADMINISTRATION OPTIONS. With the information gained from

consultation with states and others, we will develop a range of acceptable policy solutions to this
issue.

LDF-
A—‘ Qe Joc (O
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The passage of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996
(PRWORA) in August 1996 increased emphasis on the need to move welfare recipients from
welfare to work. Under the Act, Aid to Families with Dependent Children (AFDC) was replaced
with Temporary Assistance for Needy Families (TANF). The new welfare law gives state and
local governments broad latitude to meet specified work requirements. However, the existence
of other laws affecting workers and the workplace must be considered and, where applicable, the
provisions of these laws must be met.

Work Activities and Requirements: The new welfare law requires 25 percent of all TANF
families and 75 percent of two-parent families to have an adult engaged in work activities in FY
1997 (families with no adult are exempted). The required participation rates increase each year,
culminating at 50 percent (for all families with an adult) and 90 percent for two-parent families
in FY 2002. In order to be counted towards the work participation rate, a single parent is
required to be engaged in work activities, as defined by the bill, for 20 hours per week in FY
1997. For an adult in a two-parent family, 35 hours of work are required. The mandated hours
of work for single parents also increase, to 25 hours in FY 1999 and 30 hours in FY 2000, States
have the option of exempting single parents of children under one from the work requirement.
Qualifying work activities include a range of subsidized and unsubsidized, private and pubic
sector employment. In addition, a limited number of TANF recipients can meet the work
requirement by participating in vocational training.

Common Questions: The following is a list of general questions regarding the applicability of
workplace laws to welfare recipients in work activities. It is intended to serve as a preliminary
guide to answer fundamental questions about the interaction of the welfare law and workplace
laws such as the Fair Labor Standards Act (FLSA), the Occupational Safety and Health Act
(OSHA), Unemployment Insurance and anti-discrimination laws. The impact of these laws on
work programs for welfare recipients are complex and the answers to many questions will be
determined by the specific facts of the particular situation. States should consider the
applicability of these laws as they design and implement their work programs.

This guide is simply a starting point. It can not provide the answers to the wide variety of
inquiries that could be raised regarding specific work programs. Instead, we hope it will alert
you to areas where we can provide additional assistance on particular issues that may arise.
Many of these will have to be answered on a case-by-case basis. Please call XX at XXX for
additional guidance.

1 This publication is for general information and is not to be considered in the same light
as official statements of position contained in Interpretive Bulletins and in opinion letters [of the
Department of Labor].
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(1) Will welfare recipients participating in work activitics under the new welfare
law be covered by employment laws such as the Fair Labor Standards Act (FLSA),
the Occupational Safety and Health Act (OSHA), Unemploviment Insurance and
anti-discrimination laws? '

The new welfare law does not exempt welfare recipients {rom ihese laws, Pheretore. the laws
will apply to welfare recipients in the same way they apply 10 other workers.

e WEE,“TM'} Lol no

The Fair Labor Standards Act

(2) Does that mean that welfare recipients engaged in work activities under the new
welfare law will have to be paid the minimum wage?

Un most cases, yes} The minimum wage and other FLSA reguirements apply to weltare

Coat ~

recipients as they apply to all other workers. If welfare recip.ents quaiity as “emplovees™ under

w14 the FLSA's broad definition, they must be compensated at the applicable minimuim wage.
¥ p pp g

Gt ke

The FLSA definition of “employee” focuses on the economic realities of the workplace
relationship. @Velfare recipients would probably be considered emplovees in most of the work
activities described in the the new welfare law:l Exceptions ure hikely w include individuals
engaged in activities such as vocationdl education, job search assistance. and secondary school
attendance because these programs aréot likely to be considered employment under the FLSA.
0.

(3) What about welfare recipients who are participating in training programs?
Wouldn't they be exempt from the minimum wage Laws?

There are situations in which “bona fide trainees" are not considered to be “empiovees™ under the
FLSA and thus are not required to be paid the minimum wage. However. in order to be a “bona
fide trainee” exempt from the minimum wage, a welfare recipient must be engaged in an activity
that meets the criteria established under the FLSA. The refevant eriteria tor a “bona fide”
training program are:

. Training is similar to that given in a vocational school:

. Training is for the benefit of the trainee;

. Trainees do not displace regular employees;

. Employer derives no immediate advantage from trainces” activitios:
. Trainees are not entitled to a job after training 1s completed: und

. Employer and trainee understand that trainee is not paid.
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(4) What about "workfare' arrangements that require welfare recipients to
participate in work activities as a condition for receiving cash assistance?

Welfare recipients in “workfare” arrangements, which pequire recipients to work in return for
their welfare benefits, must be paid the minimum wag ey are “employees” under the FLSA
in their workfare assignment. States may consider all 6r a portion of cash assistance as wages
so long as the payment is clearly identified and treated as wages, the payment is understood by
all parties to be wages, and all applicable FLSA record keeping criteria are met.

(5) Could States that operate Community Work Experience Programs (CWEP) for
welfare recipients under the predecessor JOBS program continue to operate such
Cqﬂ programs in the same manner under the new welfare law? Under CWEP, the
W 2 .  welfare grant divided by the hours worked were required to meet or exceed the
V"‘u;:w M minimum wage.
The new welfare law eliminated the CWEP program. The old welfare law specifically stated
that a CWEP participant was not entitled to a salary or any other work or training expense
provided under other law. Under the new law, welfare recipients must be compensated at the
minimum wage/ifshey are classified as “employees under the FLSA’s bread definition. States
that wish to continue programs similar to those that existed under CWEP may need to modify
1 | their programs to reflect this change.

6) Can Food Stamps be counted towards meeting minimum wage requirements?
5
; w , it seems that Food Stamps benefits (coupons or their cash value) can
contribute towards meeting minimum wage requirements for TANF recipients in work activities.

Under the Food Stamps work supplementation program, employers can receive the value of
the food stamp allotment as a wage subsidy for new employees hired as part of the work
supplementation program. In effect, the-program allows Food Stamps benefits (converted to a
cash wage subsidy) to be counted towards the minimum wage. This program is restricted to

} recipients of TANF or other public assistance and contains specific worker protections and non-
displacement provisions. ‘

Under the Food Stamps workfare program, participants “work off” the value of their food
stamp coupons. The maximum hours that a food stamp recipient can be required to work is
determined by dividing the value of the food stamp allotment by the minimum wage.
Participation in Food Stamps workfare programs can be counted towards TANF participation
requirements. Consequently, states can operate programs in which part of a TANF recipient’s
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required work hours could be performed in return for food stamp benetits and part for TANF
benefits.

(7) May noncash benefits other than food stamps, such as child care services or
transportation, be credited toward meeting FLSA minimum wage requirements?
Noncash benefits like these may bg'counted as wages if they are provided by the employer and
meet other traditional FLSA critetia for crediting of non-cush benetits. Credit may not be taken

for pensions, health insurance ¢including Medicaid), or other benerit pavments excluded under
the FLSA. In order to be credited, noncash benefits must mcet the tollowing criteria:
5
laref.
. Acceptance of noncash benefits must be voluntary: o semt ke

. Noncash benefits must be customarily furnished by the emplover umployees, or by
other employers to employees in simtlar occupatio: « and
. Noncash benefits must be primarily for the benetit :nd convenience ot the employee.

SW"""’“‘{’ .JLe_rj

Occupational Safety and Health Act

(8) How does the Occupational Safety and Health Act (OSHA) apply to welfare
recipients participating in work activities undcer the new welfare law?

The new welfare law does not exempt employers from meeting OSH Act requirements.
Therefore, OSH Act coverage applies to welfare recipients in the same way that it applies to all
other workers. However, because the OSHA does not have direct jurisdiction over public sector

Zemployees in many states, the question of who is the responsible "emplover™ is an important one.
This is particularly true in cases where work activities are administered as part ot'a public-private
partnership. In these situations, the determination of whether the empiovee is in the public or
private sector will by made on a case-by-case basis by OSHA. Generally. case law under OSHA
tends to place compliance responsibility on the party mos: directly controlling the physical
conditions at a worksite.

(9) Does that mean that all welfare recipients in work activities who are deemed to
be public employees are thereby exempt from health and safety regulations?

Sometimes yes, sometimes no. In the 23 states and two territories where there are OSHA-
approved state plan, the states are required to extend health and satety coverage to employees of
state and local governments. To the extent participants in these states and territories are
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employees of public agencies, they would be protected by the applicable health and safety
standards. In the other states and territories, there would be no OSHA coverage of participants
who are public sector employees.

(10) Can a public agency be held jointly liable for compliance with OSHA
regulations? If so, how?

Yes. In general, the greater a state's involvement in the placement and control of participant’s
work activities, the greater the chance that a state could be considered a joint employer. If a
state’s involvement is extensive, it could be held jointly liable for OSHA (under state OSHA
plans) violations -- even if the participant is actually working on the premises of a private
employer. However, the mere payment of a state subsidy to an employer would not be enough to
create a joint employment relationship.

Unemplovment Insurance

(11) Are welfare recipients participating in work activities covered by the
Unemployment Insurance (UI) System ?

Generally, unemployment insurance laws apply to welfare recipients in work activities in the
same way that they apply to all other workers. Coverage extends only to workers who are
considered “employees” according to definitions provided by state Ul laws. Consequently, if
welfare recipients are in work activities where they would be classified as employees, they will
be covered by the Ul system.

There are some exceptions. While federal law requires states to extend UT coverage to services
performed for state governments and non-profit employers, services performed as part of
publicly-funded "work-relief" employment or "work training" programs are not covered. A
number of community service-related activities under the new welfare law could fall within the
"work-relief" exception to Ul coverage of services performed for state and local agencies or
nonprofit organizations.

An Unemployment Insurance Program Letter (UIPL 30-96) issued in August 1996 clarified the
criteria applicable to the "work-relief" and "work training" exceptions. It focused on whether the
purpose of the activity is to primarily benefit community and participant needs (versus normal
economic considerations) and whether the services are otherwise normally provided by other
employees. If such activities do not meet the criteria for the exception, participants providing
services for these entities would likely be covered by the UI program.

Sv SJ 'v-n/‘c.’r?
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(12) What about welfare recipients who are working for private sector employers?
Will they be covered by the Ul program?

The "work relief” and "work training" exceptions for UI do not apply 1o the private sector. As
stated above, for private employers the question of Ul coverage will hinge on whether a
participant is deemed an "employee." The tests for making these determinations are determined
by the states and are generally similar to the common law test which 1s based on “the right to
direct and control work activities.”

Anti-Discrimination Laws

(13) Would federal anti-discrimination laws apply to complaints of welfare
recipients who participate in work activities und«1 the new welfare Law?
g e e dan d?
Anti-discrimination issues could arise -- primarily under titles VT and VII ot the Civil
ghts Act, the Americans with Disabilities Act, section 304 ot the Rehabilitation Act, and the
Age Discrimination in Employment Act. Furthermore. if participants work for employers who
are also federal contractors, discrimination complaints could be filed under Executive Order
11246, Section 503 of the Rehabilitation Act of 1973, or the Vietnam Era Readjustment
Assistance Act. As with the other laws discussed above. these laws would apply 10 welfare
Eecipients as they apply to other workers.

sgg: h:\..\keyquesb



MEMORANDUM FOR ACTING DOL DEPUTY SECRETARY CYNTHIA METZLER
HHS DEPUTY SECRETARY KEVIN THURM

FROM: NANCY KIRSHNER, DOL DIRECTOR OF 1GA
JOHN MIONAHAN,HHS DIRECTOR CF iGA

RE: RECOMMENDED CONSULTATION STRATEGY

What follows is a strategy to educate key constituents about USDOL's roles and
responsibilities in interpreting and enforcing various empioyment laws and their impact
on the implementation of welfare reform at the state and local level. We believe it is
critically important to establish a coordinated consultation process that will enable DOL
and HHS to receive input from key state and local constituents prior to initiating official
communications from the federal departments to the state and local govemments.

Preliminary inquires made on an informal basis reinforce our belief that the majority of
state policy makers and implementors are not currerrly focussed on employment law
impacts. However, prior to initiating a consultation ::nd communication effort, we both
believe that the two departments must have a dear understanding of each othet’s
roles and responsibilities as well as detailed and specific answers to many significant
questions. Once we feel satisfied that sufficient information and documents exlst, we
are prepared to proceed as follows:

l Initiate discussion with the DOL & HHS Regional Secretary’'s Representatives

0 Qur regional staff are speaking regularly to policymakers and advocates
from the states. V\e want to brief them on the issues as defined by the
two departments, hear from the regions about examples of these issues
emerging already and establish regulanized discussions.

i Consdiatonwﬂ15tmll group of key constituents:

0 There is currently litle evidence that even the Washington
represexntatives for our key state and local partners have focussed on

employment law jissues and the ramifications for impiementation of
weifare reform.

o) Qur relationships should enable us to enter into an informal dialogue
immediately. Armed as well with information from the Regional

Representatives we should have a good perspective as we initiate these
discussions.

0 DOL & HHS should not be contacting state and local administrators
directly without first involving their Washington representatives in our

plans. Our ultimate success could depend on how we approach these
groups.



(o)

0

Either individual or group discussions should occur with the following:

National Governors’ Association representative-Evelyn Ganzgiass
or Susan Golonka/Jonathan Jones(Gov. Carper)

National Conference of State Legislatures Representative-
Sheri Steisel

APWA representative—Elaine Ryan
NACo representative-Reggie Todd/Neil Bomberg/Maralina Sanz
NLC representative-Jose Dimas
USCM representative-Joan Crigger/Laura Waxman
State Labor Commissioners Rep.-David Scott (CSG)
Qutreach to a small group of state and ‘ocal policymakers should occur

via conference call to seek their input on appropriate mechanism for
distributing information and guidance.

lil. Communicating with the States

0

. Following discussions with the Washington representatives, we should

disseminate wﬁttep_@gglmg%ﬁmlaﬁng the Administration's approach
to application of FLSA and related Tabor protections and providing dol's

besttest technical guidance for states. These materials should go to:

State Human Services Directors, Secretaries
and Welfare Directors
State Labor Commissioners.
Govemor's Welfare Advisors
State Legislative Leaders and Committee
- Chairs

IV. Comwumicating with Localities

8]

Local officials must also be kept informed of our goals

Letter to Mayors and County Executives local officials should review the
same materials as those sent to key state officials.

Meetings with key local officials during their wvisits to DC to gain input and
feedback from them can be set up during February and March.



V.  Conmumicating with Program Staff

0 Regions need to develop a mechanism for regular communication with -

state and local programmatic staff who will be expected to comply with
these guidelines.

o) Each interagency regional team will be asked to identify a single
mechanism for advising state and local program staff regarding labor
issues. '



MEMORANDUM FOR THE ACTING SECRETARY

Through: Geri Palast
Assistant Secretary, OCIA

From: Rich Fiesta

Date: = February 19, 1993

Re: LABOR STANDARDS-WELFARE REFORM CONGRESSIONAL
OUTREACH

This memorandum outlines a proposed strategy to educate Members of Congress and their staff
on the application of federal standards in the context of the welfare reform law. It is important
that the Administration and the Department quickly and accurately inform Congress on how
labor laws will apply once implementation of welfare reform begins in 1997. Already, according
to the February 19 New York Times. Senator Daschle and Representative Gephardt have
announced plans to introduced legislation to define workfare participants as employees for
purposes of minimum wage coverage and the right to bargain collectively. The Administration,
through interdepartmental discussions during the past several weeks, appears to be ready to
announce that these laws already apply without additional legislation, except in the case of state -
employees who are governed by state law for collective bargaining purposes. Therefore, there is

a need to inform Congress as soon as the Administration makes final decisions on the labor
standards issues. g

1. Finalize Administration Positions

0" Once the DOL-HHS-1JSDA-Treasury-OMB discussions are concluded the
decisions on the application of labor laws should be communicated to Congress
quickly in order to avoid speculation or miscommunication in these areas. The
February 19 New York Times article is an example why the Administration’s
positions should be quickly communicated to avoid confusion.

Il. Meet with Key Hill Parties

0 OCIA has had practically no inquiries to date from Congress on the applicability
of labor standards under the new.welfare law. Once the Administration positions
become known and state and local governments begin to plan for the
implementation of the law, congressional inquiries will undoubtedly increase.

0 Our established relationships with the relevant members, committees, and staff
will enable us to inform them of the Administration’s positions.



0 Formal, small briefings of the key staff by DOL and possibly with HHS or-other parts of
the Administration seem the best way to communicate the Administration’s positions.

The key players are as follows:

Senate Labor and Human Resources Majority and Minority Staff
(Jeffords/Kennedy - full committee; DeWine/Wellstone - subcommittee)

House Education and the Workplace Majority and Minority Staff
(Goodling/Clay - full committee; McKeon/Kildee and Ballenger/Owens -
subcommittees)

- Senate Democratic Policy Committee (Daschle)
House Democratic Policy Committee (Gephardt)
Senate Finance Committee (Roth/Moynihan)

House Ways and Means Committee (Archer/Rangel - full committee and
Shaw/Levin - subcommittee)

) OCIA has a call into Mary Burdett at HHS Congressional Affairs and plans to consult
with her as well

III.  Documents for Congressional Briefings

¥ o DOL, through ASP, is currently preparing several documents on the
Hu/\( e L implementation of the welfare law and labor standards.
L o The document most appropriate for Congress is a series of questions and answers
regarding the application of labor laws to the welfare law regarding the Fair Labor
> Standards Act, the Occupational Safety and Health Act, unemployment insurance,
and anti-discrimination laws, and whether workers in welfare to work programs
can work for food stamps which can be applied toward the minimum wage.

0 This type of document is easy to read and follow and it seems the most
appropriate for congressional briefings. Should more detailed technical or legal

questions arise then DOL can provide information and assistance on a case by
case basis.

VA g
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CREDIT FOR NON-CASH BENEFITS UNDER § 3(m) OF THE FLSA
OVERVIEW

Under section 3{(m) of the FLSA, an employer may take credit
toward it minimum wage obligation for the reasonable cost of
non-cash benefits it provides to its employees only if such
benefits are "facilities" similar to room and board. In
addition, the other criteria for crediting the cost of non-
cash benefits must be met, including:

1. the acceptance of such benefits must be voluntary and
uncoerced;

2. the facilities must be customarily furnished to an?
employees; and .

3. the facility must be primarily for the benefit and
convenience of the employee, and not the employer. (This
has been interpreted to mean that the facility may not be an
incident of and necessary to the employee's employment, and
may not be an ordinary business expense the employer would
otherwise incur.) 29 CFR 531.30-32.

EXAMPLES OF FACILITIES

Although it most often comes up in the context of room and
board, the term "facilities" in certain circumstances may
include: meals furnished at company restaurants; general
merchandise furnished at company stores; fuel for the
personal use of the employee; and transportation furnished
employees between their homes, and work, where the
transportation is not necessary to the employment (such as
transportation for maintenance-of-way employees of a
railroad). 29 CFR 531.32(a).

Under some circumstances, child care also might qualify as a
"facility" under. section 3{(m). However, the one case which
construed child care denied the employer's 3(m) credit
because the court found that 1) the employees neither

-understood nor agreed that child care was part of their

wages (thus their acceptance was not voluntary and
uncoerced) ; and 2) the employer failed to prove his
reascnable costs. Reich v. Giaime. Because the employer's
attempt to claim 3 (m) credit failed on these grounds, the
court did not address the issue of customarily furnished.

CUSTOMARILY FURNISHED

Facilities will be considered to be "customarily furnished"
"if the facilities are furnished regularly by the employer
to his employees or if the same or similar facilities are



e
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customarily furnished [tol- {sic] other employees engagded in
the same or similar trade, business, or occupation in the
same or similar communitieg." 29 CFR 531.31.

The courts and the Department have only rarely been called
upon to construe or interpret the "customarily furnished"
criterion. However, we have found no instances where the
term "customarily furnished" has b i reteggbasegﬁupon
anything other than the employees'zgositiogfbr J group,
Thus, we have found no _support for the—proOposition that™ an
employer may provide a,facility to only a subgroup of all
the employees i a particular position, such as based on

wage 1levels, and still take a wage credit ror the provision
of The facility to that targeted group.

A facility may properly be considered "customarily
furnished" even if it has not been the employer's custom or.
practice to do so in the past. As long as the facility is
"regularly provided" to employees from the time of the
employer's inception of the policy forward, it may be
considered customarily furnished.



NOTE 1@, DIANA
FROM: CYNTHIA

FYI-- ATTACHED IS PRIOR LAW LANGUAGE REGARDING WORK
SUPPLEMENTATION AND WORK FARE. ELENA — THERE ARE EXCEPTIONS TO
LABOR LAWS FOR BOTH KINDS OF WORK, BUT SEEMINGLY DIFFERENT
EXCEPTIONS.

P(ﬂfxuﬁ%«j/ﬂ% A Summan, /
MWﬂﬁ on A 2o, o
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(IIT) job readiness activities to help prepare participants
for work; and

(IV) job development and job placement; and

(ii) must also include at least 2 of the following:

(I) group and individual job search as described in sub-
section (g);

{II) on-the-job training;

(I1II) work supplementation programs as described in sub-
section (e); and

(IV) community work experience programs as described in
subsection (f) or any other work experience program approv-
ed by the Secretary.

(B) The State may also offer to participants under the program (i)
postsecondary education in appropriate cases, and (ii) such other
education, traininf, and employment activities as may be determined
by the State and allowed by regulations of the Secretary. .

(2) If the State requires an individual who has attained the age of
20 years and has not earned a high school diploma (or equivalent) to
participate in the program, the State agency shall include education-

-al activities consistent with his or her employment goals as a
component of the individual’s participation in the program, unless
the individual demonstrates a basic literacy level, or the employabili-
ty plan for the individual identifies a long-term employment goal
that does not require a high school diploma (or equivalent). Any
other services or activities to which such a participant is assigned
may not be permitted to interfere with his or her participation in an
appropriate educational activity under this subparagraph.

(3) Notwithstanding any other provision of this section, the Secre-
tary shall permit up to 5 States to provide services under the
program, on a voluntary or mandatory basis, to non-custodial parents
who are unemployed and unable to meet their child support obliga-
tions. Any State providing services to non-custodial parents pursuant
to this paragraph shall evaluate the provision of such services, giving
particular attention to the extent to which the provision of such
services to those parents is contributing to the achievement of the
purpose of this part, and shall report the results of such evaluation
to the Secretary.

{e) WORK SUPPLEMENTATION PROGRAM.—(1} Any State may insti-
tute a work supplementation program under which such State, to the
extent it considers appropriate, may reserve the sums that would
otherwise be payable to participants in the program as aid to families
with dependent children and use such sums instead for the purpose
of providing and subsidizing jobs for such participants (as described
in paragraph (3XCXi) and (i1}), as an alternative to the aid to families
with dependent children that would otherwise be so payable to them.

(2XA) Notwithstanding section 406 or any other provision of law,
Federal funds may be paid to a State under part A, subject to this
subsection, with respect to expenditures incurred in operating a work
supplementation program under this subsection.

(B) Nothing in this part, or in any State plan approved under part
A, shall be construed to prevent a State from operating (on such
terms and conditions and in such cases as the State may find to be

, necessary or appropriate) a work supplementation program in ac-
cordance with this subsection and section 484.
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(C) Notwithstanding section 402(aX23)} or any other provision of
law, a State may adjust the levels of the standards of need under the
State plan as the State determines to be necessary and appropriate
for carrying out a work supplementation program under this
subsection. ;

(D) Notwithstanding section 402(aX1) or any other provision of law,
a State operating a work supplementation program under this
subsection may provide that the need standards in effect in those
areas of the State in which such program is in operation may be
different from the need standards in effect in the areas in which such
program is not in operation, and such State may provide that the
need standards for categories of recipients may vary among such
categories to the extent the State determines to be appropriate on
the basis of ability to participate in the work supplementation

rogram.

(E) Notwithstanding any other provision of law, a State may make
such further adjustments in the amounts of the aid to families with
dependent children paid under the plan to different categories of
recipients (as determined under subparagraph (D)) in order to offset
increases in benefits from needs-related programs (other than the
State plan a;‘)froved under part A) as the State determines to be
necessary and appropriate to further the purposes of the work
supplementation program. .

(F} In determining the amounts to be reserved and used for
providing and subsidizing jobs under this subsection as described in
paragraph (1), the State may use a sampling methodology.

(G) Notwithstanding section 402(a)8) or any other provision of law,
a ‘State operating a work supplementation program under this
subsection (i) may reduce or eliminate the amount of earned income
to be disregarded under the State plan as the State determines to be
necessary and appropriate to further the purposes of the work
supplementation program, and (ii) during one or more of the first 9
months of an individual’s employment pursuant to a program under
this section, may apply to the wages of the individual the provisions
of subparagraph (AXiv) of section 402(a)X8) without regard to the
provisions of subparagraph (B)iiXII) of such section.

(3XA) A work supplementation program operated by a State under
this subsection may provide that any individual who is an eligible
individual (as determined under subparagraph (B)) shall take a
supplemented job (as defined in subparagraph (C)) to the extent that
supplemented jobs are available under the program. Payments by
the State to individuals or to employers under the work supplemen-
tation program shall be treated as expenditures incurred by the
State for aid to families with dependent children except as limited by
paragraph (4).

(B) For purposes of this subsection, an eligible individual is an
individual who is in a category which the State determines should be
eligible to participaté in the work supplementation program, and
who would, at the time of placement in the job involved, be eligible
for aid to families with dependent children under an approved State
p};}n if such State did not have a work supplementation program in
effect.

(C) For purposes of this section, a supplemented job is—

(i) a job provided to an eligible individual by the State or local
agency administering the State plan under part A; or
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(ii) a job provided to an eligible individual by any other
employer for which all or part of the wages are paid by such
State or local agency.

A State may provide or subsidize under the program any job which
such State determines to be appropriate.

(D) At the option of the State, individuals who hold supplemented
jobs under a State’s work supplementation program shall be exempt
from the retrospective budgeting requirements imposed pursuant to
section 402(a)13XAXii) (and the amount of the aid which is payable to
the family of any such individual for any month, or which would be
so payable but for the individual’s participation in the work supple-
mentation program, shall be determined on the basis of the income
and other relevant circumstances in that month).

(4) The amount of the Federal payment to a State under section
403 for expenditures incurred in making payments to individuals and
employers under a work supplementation program under this sub-
section shall not exceed an amount equal to the amount which would
otherwise be payable under such section if the family of each

. individual employed in the program established in such State under
this subsection had received the maximum amount of aid to families
with dependent children payable under the State plan to such a
family with no income (without regard to adjustments under para-
graph (2)) for the lesser of (A) 9 months, or (B} the number of months
in which such individual was employed in such program.

{6XA) Nothing in this subsection shall be construed as requiring
the State or local agency administering the State plan to provide
em(i:tloyee status to an eligible individual to whom it provides a job
under the work supplementation program (or with respect to whom it
provides all or part of the wages paid to the individual by another
entity under such program), or as requiring any State or local agency
to provide that an eligible individual filling a job position provided by
another entity under such program be provided employee status by
such entity during the first 13 weeks such individual fills that
position.

(B) Wages paid under a work supplementation program shall be
considered to be earned income for purposes of any provision of law,

(6) Any State that chooses to operate a work supplementation
program under this subsection shall provide that any individual who
participates in such program, and any child or relative of such
individual (or other individual living in the same household as such
individual) who would be eligible for aid to families with dependent
children under the State plan approved under part A if such State
did not have a work supplementation program, shall be considered
individuals receiving aid to families with dependent children under
the State plan approved under part A for purposes of eligibility for
medical assistance under the State plan approved under title XIX.

(7) No individual receiving aid to families with dependent children
under a State plan shall be excused by reason of the fact that such
State has a work supplementation program from any requirement of
this part relating to work requirements, except during periods in
which such individual is employed under such work supplementation
program.

LM (f) COMMUNITY W ORK EXPERIENCE PROGRAM.—(1XA) Any State may
: establish a community work experience program in accordance with
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this subsection. The purpose of the community work experience
program is to provide experience and training for individuals not
otherwise able to obtain employment, in order to assist them to move
into regular employment. Community work experience programs
shall be designed to improve the employability of participants
through actual! work experience and training and to enable individu-
als employed under community work experience programs to move
promptly into regular public or private employment. The facilities of
the State public employment offices may be utilized to find employ-
ment opportunities for recipients under this program. Community
work experience programs shall be limited to projects which serve a
useful public purpese in fields such as health, social service, environ-
mental protection, education, urban and rural development and
redevelopment, welfare, recreation, public facilities, public safety,
and day care. To the extent possible, the prior training, experience,
and skills of a recipient shall be used in making appropriate work
experience assignments.

{BXi) A State that elects to establish a community work experience
program under this subsection shall operate such program so that
each participant {as determined by the State) either works or
undergoes training (or both) with the maximum number of hours
that any such individual may be required to work in any month
being a number equal to the amount of the aid to families with
dependent children payable with respect to the family of which such
individual is a member under the State plan approved under this
part, divided by the greater of the Federal minimum wage or the
applicable State minimum wage (and the portion of a recipient’s aid

for which the State is reimbursed by a chuld support collection shall gt

not be taken isito account in determining the number of hours that
such individual may be required to work).

(ii) After an individual has been assigned to a position in a
community work experience program under this subsection for 9
months, such individual may not be required to continue in that
assignment unless the maximum number of hours of participation is
no greater than (I) the amount of the aid to families with dependent
children payable with respect to the family of which such individual
is a member under the State plan approved under this part (exclud-
ing any portion of such aid for which the State is reimbursed by a
child support payment), divided by (II) the higher of (a) the Federal
minimum wage or the applicable State minimum wage, whichever is
greater, or (b) the rate of pay for individuals employed in the same or
similar occupations by the same employer at the same site.

(C) Nothing contained in this subsection shall be construed as
authorizing the payment of aid to families with dependent children
as compensation for work performed, nor shall a participant be
entitled to a salary or to any other work or training expense provided
under any other provision of law by reason of his participation in a
program under this subsection.

(D) Nothing in this part or in any State plan approved under this
part shall be construed to prevent a State from operating {on such
terms and conditions and in such cases as the State may find to be
hecessary or appropriate) a community work experience program in
accordance with this subsection and subsection {(d).
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(E) Participants in community work experience programs under
this subsection may perform work in the public interest (which
otherwise meets the requirements of this subsection) for a Federal
office or agency with its consent, and, notwithstanding section 1342 of
title 31, United States Code'®?, or any other provision of law, such
agency may accept such services, but such participants shall not be
considered to be Federal employees for any purpose.

(2) After each 6 months of an individual’s participation in a
community work experience program under this subsection, and at
the conclusion of each assignment of the individual under such
program, the State agency must provide a reassessment and revision,
as appropriate, of the individual’s employability plan.

(3¥%he State agency shall provide coordination among a communi-
ty work experience program operated pursuant to this subsection,
any program of job search under subsection (g), and the other
employment-related activities under the program established by this
section so as to insure that job placement will have priority over
participation in the community work experience program, and that
individuals eligible to participate in more than one such program are
not denied aid to families with dependent children on the grounds of
failure to participate in one such program if they are actively and
satisfactorily participating in another. The State agency may provide
that part-time participation in more than one such program may be
required where appropriate.

(4) In the case of any State that makes expenditures in the form
described in paragraph (1) under its State plan approved under
section 482(aX1), expenditures for the operation and administration
of the program under this section may not include, for purposes of
section 403, the cost of making or acquiring materials or equipment
in connection with the work performed under a program referred to
in paragraph (1) or the cost of supervision of work under such
program, and may include only such other costs attributable to such
programs as are permitted by the Secretary.

(g) JoB SEARCH PROGRAM.—(1) The State agency may establish and
carry out a program of job search for individuals participating in the
program under this part.

(2) Notwithstanding section 402(a)19XBXi), the State agency may
require job search by an individual applying for or receiving aid to
families with dependent children (other than an individual described
in section 402(aX19XC) who is not an individual with respect to whom
section 402(a)19XD) applies)—

{A) subject to the next to last sentence of this paragraph,
beginning at the time such individual applies for aid to families
with dependent children and continuing for a period (prescribed
by the State) of not more than 8 weeks (but this requirement
may not be used as a reason for any delay in making a
determination of an individual’s eligibility for such aid or in
issuing a payment to or on behalf of any individual who is
otherwise eligible for such aid);, and

(B) at such time or times after the close of the period
prescribed under subparagraph (A) as the State agency may
determine but not to exceed a total of 8 weeks in any period of 12
consecutive months.

UiGee Vol, II, Title 31.
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CHRISTINE TODD WHIriMAN
Covernur

State of Nefo Jersey

QFFICE C'F THE GOVERNOK
CN-001
TRENTON NJ 08625-0001

(6:¥1) 292-6000

March 3, 1997

The Honorable William J. Clinton
The President of the United States
The White House

- 1600 Pennsylvania Avenue, N.W.,

Washington, DC 20500
Dear President Clinton:

Last Thursday, the New Jersey Assembly passcd and sent on to the Senate the final
bills needed to implement this State’s response to the Personal Responsibility and
Work Opportunity Reconciliation Act of 1996, which you signed last August. This
legislation was very carefully crafted 10 protect existing workers from displacement

idoo2

resulting from the assignment of weltare recipients to workfare positions, and to -

provide a wide range of legal protections to welfare clients who arc assigned to
community work experience or similar jobs in the public or private, non-profit
sectors.

This legislation also includes an inmovative, cost-effective approach to providing
workers comipensation insurance coverage to welfare recipients participating in
workfare assignments, building on the existing self-insured program for state
employces. New Jersey 1s proud of the worker/client protections which are an
integral part of our WorkFirst legislation, which is expected to receive final
approval in the Legislature within the next two weeks. New Jersey’s welfare
reform legislation has received overwhelming bipartisan support as it has proceeded
through the fegislative process, including the worker protection provisions.
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President Clinton
March 3, 1997
Page 2

I am therefore very concerned about reports that the White House is considering
changes in federal welfare reform that may undermine the important progress we
have made in New Jersey. Specifically 1 understand that the White House may
soon approve the US Department of l.abor’s determination that Community Work
Experience Placements (CWEP), more commonly referred to as “workfare,” must
be covered by the Federal Labor Standards Act. Although no information has been
shared with the states, it would appear that these unpaid positions would be
covered by the minimum wage provisions of this legislation.

This interpretation would greatly undcrmine the work requirements in Work First
and the federal welfare reform legislation. Virtually every state will need to create )
many short-term, flexible positions thut provide some very basic work experience
for recipients who are not yet ready for employment in order to meet the very high
work participation ratcs that are required. It is also very important that welfare
recipients work in these positions as close as possible to the average work week of
35 hours so that they can be prepared for real employment.

New Jersey could not afford to fund these positions and meet the minimum hours of
work requirements in the federal welfare reform legislation, much less at a full-time
level, if the federal minimum wage is required and only the cash grant can be
applied towards meeting that requirement. We estimate that it would cost about
$24.8 million by 2000 when 30 hours of work activitics are required for single
parents and 35 hours are required for two-parent families. If this proposed policy
applics to General Assistance and single able-bodied childless adults receiving
Food Stamps, it would cost an additional $50.8 million. Allowing states to count
the value of Food Stamps, Medicaid, and child care towards the cost of meeting any
minimum wage requirement would greatly reduce the ncgative impact of this
proposed policy.

If the other labor statutes also apply and we must treat welfare recipients as
employees and provide a pay check rather than a welfare grant and include wage
withholding, the costs would be much greater. Such a policy would end welfare
réform as we know it. ‘ /)
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President Clinton
March 3, 1997
Page 3

The proposed policy would discriminate against states where there may be
insufficient low-skilled jobs due to high unemployment or for other reasons, These
states could have created CWEP positions uatil times were better, but under the
proposed policy such an option would be limited. Also, most states obviously
would not have the resources to fund such positions at the minimum wage during
an economic downturn. It also discriminates against states that have invested
w’y resources in services to promote sell-sufficiency rather than increasing the cash

grant.

The purpose of converting the old broken system of welfare into a block grant was
to allow the flexibility states need to implement tough work requirements within
capped funding. Placing states now in a bureaucratic straight jacket of federal labor
rules even before states have a chance to reform welfare sends the wrong message
to the nation and the families we are trying to serve.

I urge you to continue to support work and not approve this misguided policy.

Sincerely,

At I

Christine Todd Whitman
Governor

Enclosure

c: Congressional Delegation
Secretary Donna Shalala
Acting Secretary Cynthca Metzler
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ESTIMATED COST OF PROVIDING WORK ACTIVITIES AND

DEPARTMENT OF HUMAN SERVICES
DIVISION OF FAMILY DEVELOPMENT

CHILD CARE SERVICES TO CWEP PARTICIPANTS

STATE FISCAL YEAR 2000

MINWGE XLSCWEP COSTS

GANON-TANF
TANF FAMILIES FOOD STAMP TOTAL
AVERAGE MONTHLY NUMBER OF
CWEP PARTICIPANTS 6,222 8,000 14,222
AVERAGE MONTHLY ASSISTANCE 3 336 s 140
PAYMENT (a)
TOTAL ANNUAL AMOUNT OF CASH . $ 25,087,104 $ 13,440,000 S 38,527.104
ASSISTANGE TO CWEP
PARTICIPANTS
NUMBER OF HOURS OF WORK 130 130
PER MONTH {5
REQUIRED MONTHLY CASH $ " 69 S 669
COMPENSATION PER
PARTICIPANT (¢)
TOTAL REQUIRED ANNUAL CASH $ 49,949,096 S 64,222,560 $ 114,171,656
COMPENSATION FOR CWEP
PARTICIPANTS
[ADDITIONAL ASSISTANCE COSTS $ 24,861,992 $ 50,782,560 $ 75,644,552 |

(a) Excludes Food Stamps, Emergency Assisianca and Liedical Assistance

(b} 30 hours per week limes 4,33 weeks in a month, (Additional requirement of five more hours for

two parent famibes has not been consideced.) . )
{c) Based on payment of minimum wage of 85,15 and exciuding employer's contribution to Social Security,

Unemployment and Disabiity Insurance, etc.

Wﬁ&?
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Keith J. Fontenot
— 03/12/97 12:19:31 PM

Record Type: Record

To: Diana Fortuna/OPD/EOP
cc: See the distribution list at the bottom of this message
bece:

Subject: Re: FLSA in 94 and 96 Administration WR Bills H
My recollection is that the 26 bill was put together under great duress -- there were pending
welfare reform and budget bills in many quarters on the hill, and the Administration wanted to put
something together very fast. |'m sure material went around, but to my knowledge the FLSA
application was never flagged as an issue.

Diana Fortuna

SR @,,1037‘1”1797'0774?1?40”|
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Record Type: Record

To: Cynthia A. Rice/OPD/EOP, Eiena Kagan/OPD/EQP, Keith J. Fontenot/OMB/EQP, Jeffrey A.
Farkas/OMB/EOP

ce:
Subject: Re: FLSA in 94 and 96 Administration WR Bills

This is wacky! Keith, pardon my ignorance of pre-8/96 history, but under what circumstances was
the 96 draft put together? Did it get a lot of scrutiny and debate, or did we just throw it together?
And why the big shift from 94 position?

Forwarded by Diana Fortuna/QPD/EOP on 03/11/97 07:42 PM ~—=-—--——-m—m oo

Cynthia A. Rice 03/11/97 07:08:04 PM

Ll
Record Type: Record

To: See the distribution list at the bottom of this message

cG:
Subject: Re: FLSA in 94 and 96 Administration WR Bills

Jeff Farkas found basically that our '94 bill kept worker protections for workfare protections while
our '986 bill did not (see below). This will make our roll-out even more tricky.

---------------------- Forwarded by Cynthia A. Rice/OPD/EOP on 03/11/97 07:01 PM -
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Record Type: Record

To: Bruce N. Reed/OPD/EQP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP, Lyn A. Hogan/OPD/EOP

cc: Kenneth S. Apfel/OMB/EQP
Subject: Gov. Whitman's complaint re: cost of minimum wage not valid if food stamps are counted

I was reading Gov. Whitman's letter more carefully today, and noticed that all the calculations are
based on counting ONLY cash assistance towards the minimum wage. She says paying the
minimum wage for 30 hours a week will cost NJ $333 per participant more per month. The HHS
data | got from Elena’'s files say that if food stamps are counted in paying the minimum wage:

NJ could SAVE $67/month for a family of 3
NJ would SAVE $127/month for a family of 4
NJ would lose $152/month for a family of 2

Depending on the distribution of the population, New Jersey may not have to spend more after all.
Of course, the state could only make up the loss for two person families if it cut cash benefits for
larger families, so those families {even with the subsequent rise in food stamps) would be worse
off.

In any case, we should get ASPE to run numbers based on the actual family sizes in each state,
shouldn't we? Then we can have a total savings or loss number for each state which we can
release if we so chose, What do you think?

P.S. Ken -- Bruce asked if someone would check our ‘94 and '96 hills requirements re: Fair Labor
Standards Act so we can be prepared to answer the question "Have we changed our policy?"
Could socmeone on your staff do that or should | call HHS?

'.\‘/1//9
A



atinglfincident, the South has decided to contmue its
recefitly resumed participation in American-spon-
sored nuclear conversion and famine relief efforts.
On 'Ifhursday. Seoul promiised a new installment of
food ‘aid through the United Nations.

‘But South Korean officials have seized upon the .

incident to question, yet again, the premise that the
safest way to deal with North Korea is to encourage
a modicum of stability and greater interchange

between the North and the outside world. Instead
some southern policy makers seem to prefer push-.

ing the wobbly northern regime toward total break-
down, a course filled with danger. A sudden collapse
of North Korea could be accompanied by a huge
outpouring of desperate refugees and military
adventurism, including possible attacksf against

Don’t Umomze Workfare

backed off his demand that workfare not be expand-

Long before welfare was overhauled by Con-
gress last year, New York City had introduced work
requirements for welfare remp:ents Now the city’s
largest public employee union wants to organize the
35,000 welfare recipients working in city jobs for
their benefits, and the national A.F.L.-C.1.0. is seek-
ing tp unionize hundreds - of thousands of such
“‘wofkfare” participants around the country.

e city union’s goal is to improve the wages, -
ng conditions and benefits for those on work-

wor|
farei:The union is raising some legitimate questions,
but ¢rganizing welfare workers into a union is not
an gbpropriate way to address them. Mayor Ru-
-dolpl@ Giuliani should consider alternative means to
insuke that the rights of people m the workfare
program are respected,

. ® .
The city’s- workfare program is viewed by

many other cities as a potential model. According to -

pird Schwartz, the departing mayoral assistant
whoygot the program started, the city may have
51,000 welfare recipients working next year, nearly
haliggain as many as now.

&nion cooperation is essential, since welfare
recigients are working alongside city employees
' cleaning parks, streets and housing projects at

waggs substantially less than what city workers

earrsj The unions are understandably concerned
thatDver the long run, the cheap labor provided by
the Workfare program will make it harder for the
unioft to win pay increases for its rank-and-file
menibers.

Last year Mr. Giuliani negotlated an agree-
ment with Stanley Hill, executive director of Dis-
trict Council 37 of the American Federation of State,
County and Municipal Employees, not to use wel-
fare workers to do jobs that otherwise would be
done by public employees. As a result, Mr. Hill

pects that the S-outh has been deliberately inflaming

North-South relations for domestic political ends, |

fanning manageable incidents into major crises to

distract attention from tlie financial scandals and -

political problems afflicting the Seoul Government.

Ms. Albright arrives in Seoul tomorrow at a
time when increasing signs of instability in the
North make it vital and urgent for the United States
and South Korea to coordinate their policies closely.

In previous stops of this, her first foreign journey as
Secretary of State, she has been admirably straight- .

forward about raising sensitive diplomatic issues.
She should make clear to her South Korean hosts
that Washington now expects them to keep domestic

political concerns from disrupting the only realistic -

approach to the northern danger.

. )

ed, Now Mr. Hill and some community groups
report that welfare workers are not being given
proper clothing or equipment to do their jobs, and
that. there are inadequate provisions for them.to

have lunch or even go to the bathroom. They charge
that welfare workers lack grievance procedures if

their supervisors punish them unfairly for tardiness
or other infractions.,

These complaints’ cannot be dismissed. Clty.

Hall should figure out a way to insure that workers
have the tools-and conditions they need to do their
jobs with self-respect. But it would be a mistake to
organize welfare werkers into a union, because
what they are doing does not amount to a job.

Instead, in return for receiving welfare, they

must show up at a work site, follow instructions and

_carry out tasks that the city might not even be
subsidizing if it did not have to put welfare recipi-
ents to work. In addition to their welfare checks, -
participants also receive vouchers for day care if
needed. Many also get Medicaid, food stamps and

other benefits that increase their total compensa-
tmn

Sl -

e Sl

Advocacy groups are right to point out that the

workfare program does not offer training or help in
getting a permanent job. But the city cannot afford
by itself to guarantee training or jobs for everyone
on welfare. That is a task that needs to be shared by

the city, state and Federal governments, as well as

private employers.

\  The imposition of time limits on welfare a step
that this page has criticized, means that all levels of
government have an urgent task to find jobs for
people forced off the rolls. But the workfare pro-
gram must be given a chance to succeed on its own
terms by. providing limited work opportunities for

‘those still on welfare — under worklng conditions

that are huma.ne

@he New Pork Times
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those standards should be. There is
great concern among those involved
in education at state and local levels
that once Washington ¢reates nation-
al standards, mandates will follow.

It should be up to states and local '

school boards to decide what stu-
dents need to learn. Education is a
local issue. This is the way our par-
ents and communities want it, and
that is how it should be. After all, the
states and local taxpayers are the
ones who pay for schools,

That is why Goals 2000, President
Clinton's laudable effort to improve
education, has languished; It came

National tests
are the wrong:
way to improve
our schools.

from Washington, became embroiled
in Washington politics and was per-
ceived by the public as an attempt by
the Federal Government to meddle

the program offered states money to
pursue the national goals, state and
local educators and parents were
leery of Washington’s involvement.
Setting world-class standards for

it is done from the ground up — by
parents, teachers, administrators,

.businesses and local taxpayers. In-

deed, when the National Education
Summit, a conference of the nation’s

in local school issues. Even though -

our schools will be successful only if | across collectives and villages.

left  barely -

Muzzled by Beijing

Nobody can say how many mil-
lions died in the famine. For almost
four decades, China’s leaders have
feared to find out. The figure that
foreign demographers think likely is
30 million.

The famine of 195961 is not an
episode in history finished and over.

After Dené;, how
much longer?

Thirty-six yea.is on, the same Com-
munist Party that created the fam-

ine rules China'yet — the party of

Mao, of Deng and of the successor
dictatorship already installed.

It was an unusual famine, even for
Asia, where as we know life is cheap,
except-for those selected to.die. The
victims were not killed by nature’s
harshness. They were murdered, as
sure as if they had been shot, by the
Communist Government.

Mao Zedong ordered earth and
peasants to grow unsuitable crops at
escalating rates. The soil turned to
dust; 20 years later I saw it swirling

The Communists
enough food for rats to eat, and be

" eaten. Police and party terrorism

governors and business leaders held -

last spring, set a goal of having every
state establish such standards within
two years, the idea was for states
and communities to take on the task.

The benefit of this approach is that
it allows every state the flexibility to
address the individual needs of its

live in. States may want to see
schools in different cities and towns
achieve the same level of academic
success, but there are different roads
to the same destination.

children and the communities they

Wisconsin is one example. Al- -

though my most recent budget re-
quires every school district to set
rigorous standards and every stu-
dent to pass a graduation test, we are
leaving it up to each school district to
determine its standards and its tests,
with the state offering assistance to
communities.

prevented the world from knowing.
The party and its armed forces

still dictate agricultural and all other

policies, still govern by terrorism.
And the West is their servant.

By its own will, and for coin, West-
ern democracies beg Beijing for
deals, and for partnership in shaping
the 21st century. In Deng’s time the
West remained faithful, no matter
how many students he ordered shot,
pouring hundreds. of billions into
trade and investment that strengthen
the Communists and their army.

In return, Beijing indeed made
Western democracies its partners.
They obeyed orders niot to help the
victims of political and religious op-
pression. Morally and practicaily,
the West became the silent partne
in their persecution. . '

Playing down their own countries’
security interests, President Clinton
and other Western leaders also muz-
zle themselves about Beijing's sale

of missile and nuclear equipment to -

other dictatorships, But increasingly
Americans shouting wake-up calls
find they have allies. The mail on

columns -urging boycotts or share-
holder action is buoying.

_ Yesterday the Province of St. Jo- -
seph of the Capuchin Order in Mil-
waukee and the Passionists, a Roman
Catholic religious community, sent
word that they had used their 100
shares of Boeing stock to put a resolu-
tion before the next annuai meeting. It
calls on the company to observe basic

‘human rights in its China operation. If

every religious person or group fol-
lowed the Passionists’ and Capuchins’

- iexample, business could not brush

them off. )
More journalists are investing their
talents in exposing Chinese repres-

" -sion and military double dealing.

Please read “Hungry Ghosts,” by
Jasper Becker (Free Press), about
the famine, and **The Coming Conflict
with China,”” by Richard Bernstein
and Ross H. Munro (Knopf).

The Weekly Standard, under Bill
Kristol, is reminding conservatives of

"their obligations to fight Communist

oppression. This week: 12 clear-mind-
ed pieces on China by members of
Congress, journalists and China spe-
cialists. (Copies: 1-800-983 7600.)
These people are important,” as
will be every American who refuses

-.10 be a servant of Beijing. We must

now- acknowledge that President
Clinton is the prisoner of Beijing. He
has not told and will not tell the truth
-about stepped-up Chinese repression

.and military defiance. - He would

have to admit the failure of his ap-
peasement policies, and for this he
has neither the will nor courage.
. But if conservatives and iiberals
with reach of word persuade the pub-
lic to show its anger, perhaps Al Gore
will become his own man about China
when he runs for President. He could
start earlier, as Bill Triplett chal-
lenges in The Weekly Standard. He
could demand compliance with legis--
lation against sales of cruise missiles
— the Gore-McCain act of 1992

China sells Itan improved ver-
sions of a missile system the Irani-
ans used before -~ to kill 37 sailors
aboard the U.S.S. Stark,

The silence, the use of the power
and creativity achieved by democra- |

- ¢y to lift the Chinese Communists to~ -

strengths they could never otherwise
have even aspired to — madness,
born of greed and betrayal

Cne day America will ask how it
happened. Meantime Americans in-
dividually and in groups, even as
small as the Midwestern Passionists, -
can refuse to- put on the muzzle their
government wears. O



From: Kenneth S, Apfel on 02/18/97 05:48:27 PM
Racord Type: Record

To: See the distribution list at the bottom of this message

ce:
Subject: Call to Andy King on minimum wage

| called her and asked about Gephardt and the minimum wage issue. She knew absolutly nothing
about a Gephardt role in the issue; she asked around in her office and came up dry. Gephardt is in
California with the AFL today, so my guess (and Andy's) is that he heard about the issue and said
something to the effect that everyone should be paid at least the minimum wage. She said she
would try to call if she hears anything to the contrary.

Message Sent To:

Bruce N. Reed/OPD/EQOP

Elena Kagan/CPD/ECOP

FORTUNA D @ A1 @ CD @ LNGTWY
Gene B. Sperling/OPD/EOP

GREEN_MG @ A1 @ CD @ LNGTWY
Russell W. Horwitz/OPD/EOP

Emily Bromberg/WHO/EOP
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Record Type: Record

To: Elena Kagan/OPD/EOP

cc:
Subject: Re: Call from NGA

Is Bruce saying that | should push HHS to let states count child care? | can do this, but | think it
will come as a shock to them, given where we have been.
Forwarded by Diana Fortuna/OPD/EOP on 02/21/97 01:30 PM «==mc—-mmmmem oo ccmeeen
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=3 / Elena Kagan
LT 02/21/97 11:13:06 AM

Record Type: Record

To: Diana Fortuna/OPD/EQP
cc:
Subject: Re: Call from NGA

| agreed, though noted that bhs would be extremely resistant to either.
Forwarded by Elena Kagan/OPD/EOP on 02/21/97 11:12 AM --

Bruce N. Reed
02/21/97 11:06:52 AM

T
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Record Type: Record

To: Elena Kagan/OPD/EOP

cc:
Subject: Re: Call from NGA ["_,"l

Tell her to push to count child care, not Medicaid, don't you think?
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Record Type: Record

To: Elena Kagan/OPD/EOP
cc:

Subject: flsa

Emily is also stressing to me that she feels she has no choice but to push for a governors' meeting.
---------------------- Forwarded by Diana Fortuna/QPD/EOP on 02/21/97 05:61 PM ==--------mmcmemomommmo o
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e Emily Bromberg
02/21/97 04:06:19 PM

Record Type: " Record

\

To: Bruce N. Reed/OPD/EQP, Elena Kagan/OPD/EQOP, Diana Fortuna/OPD/EOP, Kenneth S. Apfel/OMB/EQOP

cc:
Subject: flsa

ray {nga) gave marcia and i an earful on our favorite subject--welfare and minimum wage. he is
claiming it will derail the whole welfare to work process. he is insisting on a white house meeting to
discuss before we decide. he knows that we met with labor to discuss and are close to an answer.
i don't think we have a choice. bruce/ken/elena--could you stand to do this on monday?
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Record Type: Record

To: Elena Kagan/OPD/EOP, Kenneth S. Apfel/OMB/EQP, Emily Bromberg/WHO/EQP

cc:
Subject: Call from NGA

Susan_Golonka of NGA called to ask about FLSA. She was hoping that we would take the
opportunity to talk to states about the impact on them before rushing to make a decision here.
And that they were hoping we would let them count Medicaid as well as food stamps toward the
min. wage. She said she's been getting panicked calls from a few states. (Il obviously kept to our
talking points.)




February 17, 1997

MEMORANDUM FOR THE VICE PRESIDENT

Ly %
FROM: A /
SUBJECT: LABOR ISSUES IN WELFARE REFORM

You njay be asked at the AFL-CIO meeting about two welfare reform implementation
issues of importance to the labor movement. This memorandum provides you with some
background on these issues, which the Administration is now in the process of resolving. Two
g&a, which reflect a consensus view on how to address these issues, are attached to this memo.
We recommend that you not discuss these issues unless asked to do so.

1. _Application of worker protection laws to working welfare recipients

As the work requirements of the new welfare law begin to go into effect, a critical
question for both the labor movement and the states is whether worker protection laws --
particularly the minimum wage law (Fair Labor Standards Act) -- protect welfare recipients who
take part in workfare or subsidized employment programs. The DPC and OMB have been
running an interagency process (involving DOL, HHS, USDA, and others) to hammer out an
answer to this question. We expect to have a detailed recommendation for the President within
the next few weeks, as well as a strategy for rolling out this controversial Administration policy.

There is general agreement among the agencies, as a matter of both law and policy, that
the Fair Labor Standards Act should be read to require payment of at least the minimum wage to
most people in workfare and wage supplementation programs.” On this reading, participants in
such programs would count as “employees” under the Act, thus qualifying for minimum wage
protection -- except for a few who would count as “trainees” instead. Bruce as given the
AFL private assurances that the Administration will adopt this basic position.

Requiring the minimum wage for workfare recipients, however, will raise obvious
difficulties for the states, in light of the new welfare law’s work provisions. Even if a recipient is
working only 20 hours each week, the existing welfare grant in many states will fall short of a
minimum wage salary. As the work requirement in the law increases to 25 and then to 30 hours,
and as the minimum wage also increases, more and more states will discover that their welfare
grants are insufficient.

One way to mitigate this new burden on the states is to count benefits other than cash
assistance toward the minimum wage. There is a very strong legal argument, based on
provisions in the food stamp law, that states may add the value of food stamps to the basic



welfare grant for purposes of complying with the minimum wage. Even if both these streams of
benefits are counted, however, a number of Southern states will immediately come up short, and
as the minimum wage increases and the work requirements become more severe, other states will
join them over time. Allowing states to count the value of other benefits -- child care, housing,
or transportation -- toward the minimum wage would remove this problem, but this proposal
raises a number of legal and policy questions. DPC and OMB are currently working through
these and similar issues with the affected agencies in an effort to apply the minimum wage law to
working welfare recipients without imposing large new costs on states.

The interagency group also is reviewing what other labor protections apply to welfare
recipients in workfare or subsidized employment programs. The consensus view is that OSHA,
unemployment insurance, and anti-discrimination laws will apply in the same way they do for
other workers. We have yet to get a firm opinion from Treasury as to whether the monies paid to /
these welfare recipients will be subject to FICA and other taxes, as well as eligible for the EITC.
Finally, these workers may well become eligible to unionize. Recent newspaper articles have

suggested that some unions will undertake large-scale organizing efforts targeting welfare
recipients, and weWexpect some of the efforts to be successful.
Recommendation: As the President has agreed, you should not raise the minimum wage
issue at the AFL meeting. Announcing a position favorable to the unions in this context would
make the decision look entirely political and increase the risk of a negative reaction from the
governors and Congress. When asked about the issue, you should make a strong statement of
principle that workers shouldn’t be paid a subminimum wage, whether or not they come off the
welfare rolls. But you should also be careful to note that the Admimistration is still in the process

of developing its final positions on the complex issues arising from the intersection of the labor
laws and the new welfare law.

2. Privatization of welfare functions

Another issue that may arise at the AFL meeting concerns efforts by some states to
privatize their welfare operations. Texas has had a waiver request pending at HHS and USDA
for months that would allow it to contract with private parties to do all eligibility determinations
for food stamps and Medicaid. (The new welfare law specifically grants states the right to
privatize TANF operations.) Wisconsin has a more limited waiver request pending. We
probably have legal authority to grant such waivers.

This issue is of obvious importance for unions with large numbers of public sector
employees, because a waiver means a loss of jobs for their members. As of now, however, the
unions are not pressing us for a decision, perhaps because they expect us to allow at least some
privatization. We have been getting pressure from Governors Bush and Thompson, but the
interagency group is still not yet ready to make a recommendation.
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Background on Labor Issues in Welfare Reform

Minimum Wage and Other Labor Protections”

payment of the minimum

Ale-are-in ge a8 8
utlw ssues remain:

treams of benefits should count toward the minimum wage?

. Have we thought through the consequences of other rights and costs that
appear to come along with the minimum wage, and how they would affect
the success of welfare reform?

e Department of Labor and HHS believe that, as a legal matter, it is quite clear
that\the Fair Labor Standards Act does apply to people in workfare and wage
supplementation programs -- that essentially they are employees, with limited

Minimum Wage: "One problem in requiringfthe minimum wage is that the existing
welfare grant in many states is too low A0 convert it into a minimum wage salary,
even if the recipient is only working 20af 25 hours a week. Therefore, the
gquestion is whether to include in thag’salculation a variety of other government
benefits, such as food stamps, cousing assistance, and transportation.

s can be added to the basic

e./However, even if the two grants
ty still come up short, especially
minimum wage and the work

Legally, there is a strong argument that
welfare grant to help support a minimum w
are combined, several Southern states will pr
for smaller families. ' The problem gets wor
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evould make it easier for states if we permitted them to count the value of other
Mts, like child care or transportation, toward the minimum wage. However,
DOL believes the law does not permit this, unless those benefits are offered to all
employees, not only those on welfare. (States may be motivated to segregate
workfare recipients in an effort to get around this requirement.} In addition,
counting in-kind assistance toward wages opens the door to counting these
benefits as income for the purposes of calculating TANF, food stamps, and SSI
benefits, which would generally reduce benefits.

Other Labor Protections: \We are still in the process of sorting out what other
requirements states and employers would face if participants in workfare and
subsidized employment progtams are considered employees under labor law. DOL’s
opinion is that most other standard labor protections would apply, including OSHA,
unemployment insurance, and anti-discrimination laws.

The thorniest outstanding questions have to do with taxes and collective bargaining
rights. We have yet to hear from Treasury as to whether these wages or benefits
would be subject to FICA and other taxes, as well as eligible for the EITC. On
collective bargaining, the National Labor Relations Board will have to rule on the
facts in individual situations, but it is likely they would rule that these workers are
eligible to unionize. There has been some recent media attention on efforts to
unionize workfare recipients in New York City, and there certainly would be more
attention if the ruling were made that these workers had the right to unionize.

We are working to resolve these issues in the next week or two. In addition, we
are thinking through our strategy on the Hill, given the likelihood of a backlash there
once these interpretations are known.

Privatization

A second issue concerns efforts by some states to privatize their welfare
operations. Texas has had a request pending at USDA and HHS for months that
would outsource eligibility determinations for food stamps and Medicaid state-wide.
Wisconsin has a more limited waiver request pending. Current law requires these
programs to use “merit systems” employees -- essentially government workers.
However, we may be able to waive this requirement if we want to./ This is a major
issue for unions with a large number of public sector employees (AFSCME and
SEIU)} since it would lead to a direct loss of membership. Our analysis is not as far
along here. The unions are not pressing us for a decision, since they fear we will
not rule entirely in their favor. However, we can expect increasing pressure from
Govs. Bush and Thompson.
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DRAFT -- FOR INTERNAL USE ONLY

Welfare Protection and Labor Laws

*CONSULTATION AND FACT FINDING. We want to gain more information trom states and
others about the details and magnitude of problems that could arise in mecting both FLSA and
TANF. DOL and HHS also are considering a possible pilot cffort with several states in which
we can work intensively to ensure that their planned TANT work modes meed FLSA
requirements. TECHNICAL ASSISTANCE. DOL and HHS would like to ofter technical
assistance to states to explain the laws and the options states can choose in designing their
programs to meet both FLSA and TANF requirements.

*OUTREACH AND PUBLIC EDUCATION. DOL and HITS would begin a consultation
process with states groups, worker advocates, and welfare advocates to gain more information
about the issue and to obtain their input and feedback. We tls0 wan to promote a lurge
understanding of the importance of maintaining BOTH worl:or protections and strong work
requirements.

*DEVELOPING ADMINISTRATION OPTIONS. With the information cained from

consultation with states and others, we will develop a range ot acceptable pohicy <ofutions to this
issue.

*INCREASING PRIVATE SECTOR OPPORTUNITIES. Efforts to increase private sector
employment for TANF participants, like the President’s Weltare-to Work proposal will make it
easier for states to meet the requirements of both laws while supporting the Administration’s
commitments to move people from welfare to work and minimum wage. and to maintaining the
integrity of the FLSA and the minimum wage.
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C1ty Labor Head?‘Bél’-‘ks Effort to Orgamze Workfare Part1c1panfs

By STEVEN GREENHOUSE

Inan importa.nt boost to the metropolltan
area’s most ambittous unionization drive in

years, Stanley Hill, head of New York City’s

\ largest-union of municlpal workers, sald

" yesterday that he would back efforts to -
organize the city's 35,000 welfare reciplents i

who are required to work for their benefits. =

Mr: Hill, executive director of District -

Councll 37, which has 125,000 members, sald

" that In-an effort to see how -his powerful
unton can help, he will-meet next week with * °
& community group that has gotten more E
than 4,000 city workfare laborers to sign -
autherization cards pledging their support °
for a union. The workers are 1ooking to the -]

. Iabor moveroent for help as they increasing- :

L 1y j:ombtajn- about working conditions under _
city’s tast'growing workfare program,
by lar the nation’s.largest,

T think it’s'a good idea,'” Mr. Hill sald In
an interview. “These people should have
collective bargalnlng rights. They should

onymous with indentured servitude.”

obstacle: New York City is not required to
recognize or bargain with such workers,
even if a majority backs a union, because

under state law they are not considered .

traditional workers, but rather welfare re-
¢ipients.

"The_l_ aw is that theyre not defined as -

have the same. rights as other .workers.
-, Workfare must not be allowed to become

But Mr. Hill acknowledged that the drive
to unidnize welfare laborers faces a major

employees. but we're going totry to get that

- changed possibly down in Washington or at,

. the state level,” he said.
Union otﬂclals acknowledge, however
. that it ‘will not be easy to persuade the
Republican Congress in Washington or the

. Republican State Senate in"Albany to pass

.leglslation that would enable workfare la-
borers to form unions Such legislation could
be expected to make welfare programs

.more expensive at & time when Federal and
state governments are eager to reduce wel-

. fare spending and budget deficlts.

In New York City, welfare reciplents are

. Sweeping streets, cleaning parks and work-
. Ing ‘as hospital aides, receiving as little as
$68.50 In cash and $50 in food stamps every

- two weeks for their 26 hours of work a week.

With the new Federal welfare law requir-
ing states and cities to put hundreds of -
thousands of welfare reciplents into work-
fare jobs, the nation’s labor movement fears

‘that such workers not oniy will be used o

replace unionized workers but will put

- downward pressure on wages. Mr. Hill's

parent union, the American Federation of
State, County and Municipal Employees,
and several other large unions are focusing
on this fast-growing pool of laborers as ripe
for unionization.

Sheila Duncan, a welfare recipient who

- has worked in recent months as a Sanitation
‘Department sweeper, sald she is eager to

joln a union for workfare laborers. “We

Effort to Orgamze Workfare Parttc:pants Gets Backlng of Powerful Czly Labor Leader

b

‘think a union wiil- help get us
“permanent jobs and better working
‘conditions,” she sald. “And most im-

portant & unich ‘might make them.

treat us with respect. For 24 years, [
worked in procurement in the Tran-

“sit Authority before 1 was laid off, -

ondwedon(deumtobelreuod
(hls way.”"
On Thursday a.f!emoon Ms. Dun-

can joined more than 100 other par-

ticlpants in the Work Experience
. Program, known as WEP, at a dem-

- onstration at Sanitation Department

headquaners near City Hall to de-
"mand that department officials rec-
,ognize them as a union and discuss
Brievances.

Many workers at the demonstra-
tion complained that the depnrtmem

‘does not give them gloves, coats or -

. - bools and does not allow them to use
the bathrooms In the Sanitation De-

Mancy Bieaei/Tie Foew m'nnn v
Wox'ldane laborers demonmud across the street from the Sanitation .

Department on Thursday to press for better condmonl and equipment.

lltdwnmeltlunch.lhoylud they
have no place 10 wash thelr hands.
“jt would be great if the unien

could get the city'td promise to turn .

the workfare jobs into permanent
jobs,” sald Robert Jones, a Sanlta-
tion Depl.rtmem swnper In Coney
* Inland.

Richard Schwaﬂz & senlor advis-_
er to'the Mayor, said: “The fact Is

that weifare reciplents participating .

in work programs, in exchange for

thelr benefits do not have the right ©
unionize. Further, the Federal wel-

‘‘fare reform that President Clinton

signed mandates workfare at a leve)
of 25 percenlotallredpunulnthe
coming year.”

* Mr. Schwartz uld that aince
March 1995, the &ty's wellare rolls

" have doc!lnedmmm 1235.000
drop, t.hutheuldwuduhrgu
. ever recorded by any city, N
City officials say wo Il'll&llﬂl-
ments are not jobs, but: rather:dn

bodled to give something back to the
community in exchange l'or thelr
- benefita.

“Many of these people Iuve been

out of work for, a long time, and this -

is exactly the preparation they need
to get work,'” Mr. Schwartz sald.

" Officials have aiso sald that they
have heoded the workers' needs for

workfars, laborers form:a -union
With more than 4,000 authorization
cards
" leaders say they hope to collact more
than 15,600 cards by this spring and
present then to:Mayor Glalian! to

pressure him to recognize and bar- .

gain with the workars, oven Ll state
~law does not require him to do so.
“If we have 15,000 to 20000 cards

already signed, the group's -

PVbﬂUhﬁdhbonus

that he meet with them o discuss
grievances. Also last month, work-

© fare lsborers took over 10 of the

znenohddhwdao

epportunity for pecple who are able- .-

anpbwanbyhnm

'nndcmumenlom{mlelnmim

streets and get the rest of organized
labor behind us, we'll have a real

. chance of getting the ¢ity to recog-"

nize us,” said John Kest, who is
Acoru's director of organixing.
Independent of Acomn, a second

" communlty group, W.E.P. Workers
gone | Together, s trying to

wrﬂmhmmnmnmmhmn

‘been working to. help New York's . With'"

the .

Parks Department's district offices
t0 demand coats and gloves, '
Mr. Hill said that Gerald W. McEs-

* toe, president of the American Fed-
. eration of State, County and Munick-

pal Employees, has urged himn @
support organizing the workfarfe ly-
borers. Such an effort might create
tensions with Mr. Giuliani, a man
with whom Mr. Hill has maintained
warm relations even though they
have opposed each other ln negot!o-
tions,

*“Mayor Glullani bas never said dn
me, ‘Don’t organize peaple,’™ ui-
HIIE said. -

Last September, Mr, Hill ul.hdtqr

:mdunxmmmadmmp
i out the hope of permanent joba for

participants, A fow days later, Mr.

Hul iifted his call for & moratorium

after Mr, Glutian} agreod to regular
moetings to monltor the program
and discuss how it might lesd to
permanent jobs. Mr. Hill said 1%
workfare laborers have moved Info
permanent  hospital, parks " and
school lunchroom jobs uu.nlu o

‘thuemeeunu.
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nds That Persistenice Pays Off

lator

Learning-Disabled Handymart F

‘An Unlikely Leg

:

By MICHAEL JANOFSKY |

CONCORD, N.H. — The seventh '
try was the lucky charm for Peter F.
Leonard. After six failures to win

election to the - New Hampshire -

House of Representatives, he won a
-vacant seat last November by a
. handful of votes.

Now proud and giddy and fes-
tooned with buttons that proclaim his
“tove for Jesus and New Hampshire,

Mr. Leonard sits among 399 other

House members, representing a dis-
. trict in downtown Manchester, the

. state's largest city, and helping to

“shape the future of the state.

But more than pride and colorful
buttons set-him apart from his col-
- leagues. A lifelong resident of New
.Hampshire, Mr. Leonard is a 53-
year-old learning-disabled ‘handy-
man and a divorced father of three
grown chiidren who has no perma-
nent address, no car, no office, no
telephone and, for the moment, no
viable means of employment.
" Living alone on Social Security dis-
ability, charity and the $100 a year
. each House member is paid, he rents

-a cramped room at the Cadillac Mo- -

tel on the fringe of downtown Man-
_chester and travels on.a Trailways
bus, commuting 20 miles to the Capi-
tol in Concord every day the Legisla-
-ture is in session. .

While most other legislators re-
turn to jobs as doctors, lawyers and
-consultants, Mr. Leonard returns to
O’K Parker’s bar and restaurant,
where he sets up a makeshift office
on a pool table or the bar, whichever
is vacant. His new business cards
include the telephone number of the
bar so that constituents can leave a
message for him.

In exchange for the accommoda-
tion, which often includes lunch, com-
pliments of the owner, Theodore
Parker, Mr. Lecnard spends an hour

"early each day cleaning the bar and

the restrooms before walking the
quarter-mile to the bus station. |
But it is a great life, he says with
an ever-present smile and a Forrest
Gump kind of earnestness. “I'm a

_symbeol that anybody can do what

you want if you put your mind to it,”
he said. **Just as long as I don't let it
go to my head. It’s not worth it if it

" “goes to my head; then [ won't do a

good job for the taxpayers.”

Mr. Leonard’s election has caused
something of a stir around Manches-
ter and Concord. He has. already
been the subject of several news
articles and television profiles since
the election, focusing not only on his
living conditions but also on a learn-
ing disorder that causes him trouble

" with reading and spelling. He mis-

pronounces many words, and in an-
swering questions it is often appar-
ent that he needs extra time to for-
mulate his thoughts. ’
“I'm not disabled; I have a dis-
ability,” he said, expressing a dis-

- tinction that has caused him a good

A B diy e i

deal of psychological pain over the

years. As a child, he said, he was
often derided by friends and even
family members as ‘“‘a screwup.”

He strugglted through school, and.

eventually gained a high school
equivalency degree.

Then he held a succession of dispa-
rate jobs. He worked in a shoe fac-
tory. He picked up trash for the city.
He ran an elevator. For many years,
he was a maintenance ‘man at the
Palace Theater across the street
from O'K Parker’s, and loved the
stage so much that he begaﬁ showing
up at night in a tuxedo to greet the
patrons. )

Twice, he said, he was invited to
join a play’s cast, once as a pirate in

“Peter Pan’ and then as a Nazi .
I survived in the way he has, he's

officer in “The Sound of Music,”
when he actually had a line to de-
liver: ““They are gone.”

Ths notion of entering politics
struck in the early 1980°s, he said, as
he walked along a street in downtown

Manchester. He heard a voice. He
was sure it was God.

“Like it says in the Bible, God
talks to people,” Mr. Leonard said.
*‘He was talking to me. He told me, ‘1

want you ta go into politics to help '

my handicapped children.’ I looked
around and didn't see anybody. I
turned around and started to walk
again, and 1 heard the voice again.
This time it said: ‘You’ve got the

power to work with the handicapped

because you understand them. You
know their needs.””’

He answered the call in 1983 by
running for -city sefectman, and lost.

A year later he tried for the two-year .
House term, and failed by only 36 -

votes. Friends suggested that he de-
mand a recount, but that would have
cost him $100, which he did not have.

Every other year he iried again,
always losing until last fall, when he
ran as a Dernocrat on a platform
most New Hampshire politicians em-

brace: no new taxes. His 1,155 votes .

gained him the last of three vacant
seats and made him part of a banner
year for state Democrats. As Jeanne
Shaheen became the first New
Hampshire Democrat to win election
as governor in 18 years ~ and the
first woman to hold the office in the
state’s history — Demaocrats picked
up 33 seats in the House, closing the
gap .with Republicans to 253 to 145,
with 2 independents.

For Mr. Leonard, the campaign
was a breeze. Years of running for
office and working in the area had
made him a familiar figure around
Manchester. Rather than knock on
doors or give speeches, he hung post-
ers around the downtown area and

marched in a few parades. Over all,
he said he spent $31 for the posters -
and $12 for filing fees. _

In the Capitol, winning appoint-
ment to the House Transportation
Committee because of his mode of
travel, he has made a strong early
impression on many of his col-
leagues, most of it positive.

*He was the one freshman we all
knew when he arrived,” said Repre-
sentative * Donna Sytek, the House
Speaker. ‘‘He’s a pleasant encugh
fellow. But al! we require a member

" to bring here is common sense and a
good philosophy. For a man who has

proved he has them.” :
- Representative Peter Hoe Burling,
the House Demeccratic leader, put it
. this way: “What he brings to this
"'place — and believe me, this place
. can get a little cynical — is an essen-
tial goodness that really brings us ail
back-on track.” .
But others are not so sure abou
Mr. Leonard, who struggled to stay
awake one day last week during a
Transportation Committee hearing.
When a panel member, Representa-

__tive Robert H. Milligan, a Republican

from Merrimack, learned that a re-
porter and a photographer were:
spending the day with Mr. Leonard
for a news article about him, Mr.
Milligan asked, “How do you think
this makes the rest of us look?”
Another committee member, Rep-
resentative Philip M. Ackerman, a
Nashua Democrat, said that while
most-of his colleagues had accepted .
Mr. Leonard, some belittled him in
private. “'it happens,” Mr. Acker-
man said. “But I’ve also heard a lot
of positive comments.” .
Around Manchester, too, the re-

. views are mixed. While many people

. admire Mr. Leonard’s pluck, Betsy
Guenther, who owns a crafts shop
across the street from the bar, said
she had ‘*absolutely no confidence”
in Mr. Leonard as a legislator.

“1t's a sad commentary on the
voting public,” Ms. Guenther said. -

Mr. Leonard has introduced sev-
eral bills since the session opened
last month. Two are still alive, one
that would ban other states from
using the mait to send lottery entries
to New Hampshire residents and one
to designate four theaters in the state
as historical landmarks.

He has yet to make a speech in

. general session, but he does not con-
cede that he is any less prepared or
dedicated than more garrulous and
articulate colleagues.

“I'm Irish and French — that
means I'm stubborn,” he said with a
laugh. “And I’m not shy. Anybedy in
.life, whether you're handicapped or a
mainstream person, can do anything,
and | was brought up to never give,
up. If you give up, you might as well
be dead.’

- Ehe New ﬂm:k Cimes
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Labor Leaders Seek to Unionize Welfare Rec:plents Who Must Go to Work:

By STEVEN GREENHOUSE

LOS ANGELES, Feb. 18 — The
A.F.L-C.LO’s leaders have decided
to seek to unionize the hundreds of
thousands of welfare reciplents who
will be required to work for their
benefits, with the dual goal of im-
proving their working conditions and
pressuring states and citles to give
them permanent jobs.

With the labor movement vowing
to step up its organizing, especially
of low-wage workers, union leaders
say it is important to recruit work-
fare employees into unions because
they are one of the fastest-growing
labor pools in the country. These

leaders contend that it is also impor- -

tant to attract these workers to
unions because, In their view, state
and city governments are using
workfare employees to replace high-
er-patd union workers.

Several union leaders disclosed to-
day that at a closed-door meeting on
Monday, the federation’s 54-member
executive council voted to back a
drive to organize more than one mil-
lion people who social policy experts
estimate will be placed on workfare
under the new Federal welfare law.
The labor leaders said they would
soon initiate efforts to organize
workfare -participants in New York,
New Jersey, Alaska, California and
Maryland.

These leaders face bigger obsta-
cles than those in many other organ-
izing drives. In New York, state
agencies have ruled that people on
workfare are not employees and can
not be represented by a union. An-

" other obstacle is that unions may not

be allowed to bargain to raise the
wages of workfare recipients be-
cause their pay is a welfare check.

“pegple on welfare who - work
should be treated like any other
workers,” said Andrew L. Stern,
president of the Service Employees
International Union. **We should try

to improve their wages and working

conditions the way we do with other
workers covered by collective bar-
gaining agreements.”

A dual goal of
providing permanent
jobs and improving
working conditions.

This drive could create friction

between the union movement and

state and city governments. If unions
succeed in recruiting workfare par-
ticipants, they would be. pressing
governments to raise workers’ wel-
fare payments while the states and
cities might protest that their budget
deficits prevent spending increases.

Mr. Stern said, “If the Govern-
ment can give tax subsidies to em-
ployers who hire welfare recipients,
why can't we pay these recipients
more for the work they do?”

The union leaders believe recipi-
ents would be attracted by the possi-

bility of - improved working condi-
tions, like guaranteed training, or
warm clothing for workers who
clean parks and streets in the winter.

The organizing drive will be under-
taken by the service employees and
two other unions that also represent

‘many gavernment workers — the

American Federation of State, Coun-
ty and Municipal Employees and the

" Communications Workers of Amer-

ica.

Gerald W. McEntee, president of
the state, county and municipal em-
ployees union, said, "“There is a real
question over whether we can bar-
gain wages for these workers, but
many of them work under bad condi-
tions, and we can certainly bargain
to improve their conditions.”

Mr. McEntee contended that in
many states, workfare programs
were poorly designed because par-
ticipants received little training and
could remain in dead-end, low-pay-
ing government jobs for years.

“One of the things we'll seek is to
make sure that workfare jobs lead to
permanent jobs,” he said.

Labor leaders acknowledge that if
workfare jobs lead to permanent
union jobs there will be little incen-
tive for governments to use workfare
workers to replace experienced
union workers.

Mr. McEntee sald the workfare
participants would pay reduced
dues, but would otherwise be union
members like anyone else. Labor
leaders said they were unsure wheth-
er workfare workers would have the
right to strike and whether govern-
ments could cut off their welfare

benefits if they did. ;
In the nation's first successful ef-
fort to unionize workfarel partici-

pants, the state, county and munici--

pal employees union has organized
300 such workers in Alaska. Mr.

‘McEntee said Alaska allowed the

workers to join the union because
they were doing work similar to jobs
already covered by a union contract.

Mr. McEntee said the union won
more training for the workers and a
pledge that they would be moved into
permanent governmernt ]obs

- ““If they're doing work comparable
to what our people are dmhg. we'd
want them to get the same pay and
benefits,” said Morton Bahr, presi-
dent of the communications workers
organization.

Mr. Bahr said his 700,000-member
union was in intense merger talks
with the United Food and Commer-
cial Workers organization, which has
1.4 million members. Such a merger
would create the nation’ s largest
union by far,

Labor leaders said that in those
states that do not consider workfare
participants to be employees and
refuse to recognize them as union
meimbers, the unions would try to
organize such workers in informal
groups to meet with government offi-
cials and discuss working conditions
— without formal bargaining.

But Mr. McEntee said that in
states that do not consider workfare

participants to be workers, unions

would lobby state legislatures to
change their laws. He and other {a-
bor leaders have met with President
Clinton to urge him to issue a regula-

f

pants aré employees who should be

tion stating that workfare partici-

covered by minimum wage and occu-
pational safety laws.

Two weeks ago, Stanley Hill, exec-
utive director of District Counc:l 37,
New York City's largest union of
municipal workers, lent his support
to efforts by community activists to
organize the city’s 35,000 workfare .
employees, by far the nation’s larg- |
est program.

In an interview today, Mr. Hill sald
his union would try to organize them. -

“If it's coming from my interna-
tional president and the A.F L-C.1.0,,
we'll follow the plan,” he said.
“There’s no question this drive will
have a tremendous impact on us in
the city. It's a tremendous job. But
all workers deserve the opportunity
to belong to a union.”

The federation approved the cam-
paign to recruit workfare employees
after a debate in which Mr. ‘Stern
urged delaying such a move until
labor unions were more prepared to
begin the organizing drive. But Mr.
McEntee prevailed by arguing that
these workers badly needed the pro-
tection of unions and threatened the '
jobs of many union members.

Speaking here, Representative
Richard A. Gephardt of Missouri, the !
House minority leader, and Senator -
Thomas A. Daschle of South Dakota, |
the Senate minority leader, said they
would propose legislation to define
workfare participants as employees
covered by minimum wage laws and I
laws giving workers the right
unionize.




Labor Seeks Protections

Under New Welfare Law

Leaders Fear ‘Workfare’ May Cause Displacement

FE 90 199

By Frank Swoboda p %
Waskngon Post SullWeser | O\

LOS ANGELES, Feb. 19—Lead-
ers of some of the nation’s largest
unions, seeking repayment on their
political investment in last year's
elections, are pressing the White
House to ensure that the new wel-
fare law doesn’t cost them jobs.

Labor leaders gathered here for
the annual mid-winter meeting of
the AFL-CIO are demanding that-
the millions of welfare recipients
headed into the work force be guar-
anteed the minimum wage and oth-
er labor law protections in an effort
to keep “workfare™ from undermin-
ing the wages and benefits of union
members.

Several states, including New
York, are already operating exten-
sive programs that require welfare
recipients to work off their monthly
check by cleaning public parks,
sweeping streets and doing other
jobs to meet the terms of the feder-
al law.,

But union officials fear that, if
these welfare recipients lack labor
law protections, state and local gov-
emments might use them to re-
place existing job-holders.

“The new federal law offers limit-
ed protections for current workers
faced with losing their jobs as a re-
sult of welfare reform,” the
AFL-CIO said in a resolution. “Real
welfare reform must not take job
opportunities away from people
who already have them.”

The Labor Department must de-
termine whether welfare recipients
who are working in public jobs in
exchange for their benefits are “em-
ployees” covered by federal laber
laws.

Confidential draft documents
show that the department has de-
termined that the Fair Labor Stan-
dards Act does apply to workfare
participants, but the documents

have not been approved by the
White House.

Gerald W. McEntee, preﬂdent of
the American Federation of State,
County and Municipal Employees,
said today that workfare jobs will be
especially important if private em-
ployers fail to hire welfare recipi-

ents in large numbers. He released

a memorandum from the U.S.
Chamber of Commerce that he said
illustrated business’s true attitude
toward hiring welfare parents.

The memorandum, entitled “Le-
gal Disincentives to Hiring Welfare
Recipients,” said, “With good rea-
son, employers are unwilling to hire
individuals who have been receiving
something for nothing when- they
can continue that lifestyle merely
by filing an all-expenses paid lawsuit
through which they can obtain a for-
tune.”

The memorandum listed a large
number of federal statutes the
Chamber said recipients might use
to sue employers, including the Fair
Labor Standards and Civil Rights
acts.

Jeffrey H. Joseph, Chamber vice
president for domestic policy, said
the memo was given to Health and
Human Services Secretary Donna
E. Shalala two years ago to “frame
the discussions of the employer per-
spective” on hiring welfare recipi-
ents,

Noting that some lawyers now
advertise for “classes of victims,” he
said, “When you start moving tens
of thousands from welfare to work,
and a lot of them don’t stick, and
are not working, getting nothing,
(you could have}. another class of
victims.”

He said the Chamber now recom-
mends that employers “hire any
qualified worker they can get” with
the right skills and attitude.

Staff writer Judith Havemann in
Washington contributed to this
report.
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QUESTION AND ANSWER ON WELFARE REFORM AND THE MINIMUM WAGE

Question: Is the Administration going to make clear that the Fair Labor Standards Act requires
that at least the minimum wage be paid to welfare recipients participating in work activities?

- Answer: This Administration is cornmitted to moving people from welfare to work. It’s also
committed to making sure workers get at least the minimum wage for their efforts. Workers
shouldn’t be paid a subminimum wage, whether or not they come off the welfare rolls. But the
Administration is still studying precisely how the FLSA and other worker protection laws play
out in the welfare context. We expect to have a final answer on the minimum wage question
within the next few weeks.

QUESTION AND ANSWER ON WELFARE REFORM AND PRIVATIZATION

Question: [s the Administration going to allow states to privatize welfare operations now
performed by state employees?

Answer: As you know, the Administration is reviewing requests by certain states to privatize
some or all of their welfare operations. The legal and factual questions involved in this decision
are very complicated, and I understand that the agencies involved are not yet ready to make any
decision.
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TABLE ONE: FAMILY OF THREE

The Difference Between the Minimum Wage and the
July 1996 Monthly Maximum Benefits for a family of three

Maximum Maximum Combinaed  Effective Hourly Additional Effective Hourly . Additional
Monthly Monthly AFDC and Wage Rate Monthly Cost/Case Wage Rate Monthly CostiCasa
AFDC Benefit Food Stamps Food Stamps  of Combined of Minimum Wage of Combined of Minimum Wage
State July 1996 Benelit Benofits Benefits for for 20 hoursfweek Benefits for for 30 hoursfweek
for a family of 3 July 1996 20 hrsiwkimo for 4.3 weeks/mo. ©~ 30 hrs/wi/mo for 4.3 weeks/mo.
(See Footnote 4)  (See Fooinote 4)
Alaska $923 5321 $1,244 $14.47 ($801) $9.64 (3580)
Hawari $712 $471 $1.183 $13.76 ($740) $9.17 ($519)
Connecticut $636 $236 872 . $10.14 ($429) $6.76 ($208)
Vermont $633 $237 $870 $10.12 ($427) $6.74 ($2086)
Rhode Istand $554 $259 $653 $9.92 ($410) $6.61 {$189)
Naw York $577 $270 $847 $9.85 {$404) $6.57 ($183)
Californla $556 $248 $844 $9.81 ($401) $6.54 {$180)
Washington $546 $289 $835 $9.71 {$392) $6.47 ($171)
Massachusetts $565 $257 $822 39.56 {3379) $6.37 {$158)
New Hampshire $550 $262 $812 $9.44 ($369) $6.29 ($148)
Minnesota $532 $267 $799 $929 {$355) $6.19 ($135)
Wiscansin $517 $272 $789 $9.17 {$346) $6.12 ($125)
Oregon $460 3313 $773 $8.99 ($330) $5.99 ($109)
Michigan $459 $300 $759 38.83 (3316) 3588 {$95)
Kansas $429 $313 $742 $6.63 ($299) $5.75 ($78)
Montana $438 $295 $733 $8.52 {$290) $5.68 {$69)
New Jersey $424 $307 $731 $8.50 ($288) $5.67 ($67)
North Dakota $431 $298 $729 $8.48 ($286) $565 {$65)
South Dakota $430 $298 $728 $8.47 {$285) '$5.64 ($64)
Utah $426 $299 $725 $8.43 ($282) . $562 {$61)
lowa $426 $299 $725 $8.43 {$282) $5.62 ($61)
Pennsyivania $421 $301 $722 $8.40 {$279) $5.60 {$58)
Maine $418 $301 $719 $8.36 ($276) $5.57 ($55)
Dist. of Columbia $415 $302 $717 $8.34 (3274) $5.56 ($53)
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July 1996 Monthly Maximum Benefits for a famlly of threa

For lllustrative Purposes Only

TABLE ONE: FAMILY OF THREE

The Difference Betwesn the Minfmum Wage and the

Maxhmum Maximum Combined  Effective Hourly Additional Effective Hourly Additional
Monthly Monthly AFDC and Wage Rate Monthly Cost/Case Wage Rate Monthly Cost/Case
AFDC Banefit Food Stamps Food Stamps  of Comhbined of Mnimum Wage of Combined of Minimum Wage
State July 1996 Benefit Benefits Benefits for for 20 hoursfweek Benefits for for 30 hoursfwesk
for afamlily of 3 July 1988 20 hrsiwik/mo for 4.3 weeks/mo. 30 hrsiwkimo for 4.3 weeks/mo.
(See Footnote 4)  (See Footnote 4)
New Mexico $389 $310 $699 3$8.13 . ($258) $5.42 ($35)
Nlinois $377 $313 $690 $8.02 ($247) $5.35 ($26)
Maryland $373 $313 9686 $7.98 {3243) $5.32 ($22)
Nebraska $364 $313 $677 $7.87 ($234) $5.25 {313)
Wyoming $360 $313 $673 $7.83 ($230) $5.22 ($9)
Colorado $356 $313 $669 $7.78 ($226) $5.19 (35)
Virginia $354 $313 $667 $7.76 ($224) $5.17_ {33)
Nevada $348 $313 $661 . $7569 {3218) $5.12 $3
Arizona $347 $313 $660 $7.67 ($217) $5.12 $4
Ohio $341 $313 $654 $7.60 ($211) $5.07 $10
Delaware $338 $313 $651 $7.57 ($208) $5.05 - $13
Virgin Istands $240 $402 $642 $7.47 ($199) $4.98 $22
idaho $217 $313 3630 $7.33 {3187) $4.88 $34
Oklahoma $307 $313 $620 $7.21 ($177) $4.81 $44
Florida $303 $313 $616 $7.16 ($173) $4.78 $48
Missouri $292 $313 $605 $7.03 ($162) $469 $59
Indiana $288 $313 $601 $6.99 ($158) $4.66 $63
Georgia $280 $313 $593 $6.90 {$150) $4.60 $71
North Carolina $272 $313 $585 $6.80 ($142). $453 $79
Kentucky $262 $313 $575 $6.69 ($132) $4.46 $89
West Virginia $253 $313 $566 $6.58 IRTY ($123) $4.39 $98
Arkansas $204 $313 $517 $6.017 ™ (374) $4.01 $147
South Carolina $200 $313 $513 $5.97 ($70) $398 $151
Loutsfana $190 $313 $503 $5.85 {$60) $3.90 $161
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TABLE ONE: FAMILY OF THREE

The Difference Betweon the Minimum Wage and the
July 1996 Monthly Maximum Benefits for a family of three

Maximum Maximum Combined  Effective Hourly Additional Effective Hourly Additional
Monthly Monthily AFDC and Wage Rate Monthly Cost/Case Wage Rate Monthly CostiCase

AFDC Beneft  Food Stamps Food Stamps  of Combinad of Minimum Wage of Combined of Minimum Wage

State July 1996 Benefit Banefits Benefits for far 20 hoursiweek Benefits for for 30 hoursiweek
for a family of 3 July 1996 20 hrsiwk/mo for 4.2 weoksimo. A0 hrsfwkimo for 4.3 weeksimo.
{See Foolnote 4) {See Footnote 4)

Texas $188 2313 $501 $583 ($58) $3.88 $163
Tennessee $185 $313 $498 $5.79 ($55) $3.86 $166
Alabama $164 $313 $477 3555, ($34) 33.70 3187
Mississippi $120 $313 $433 $5.03 $10 $3.36 231
Puerto Rico $180 NA NA $0.00 NA $0.00 NA
Notes:

1. This table uses the maximum monthly AFOC benefits as of July 1996. States have more flexibiity under TANF to determine benefit ievels
and may choose to provide higher or lower benefits than suggested in this table. Food Stamp benefits have increased skghtly since 7/96 (32 for a family of 3).

it ol

The maximum food stamp benefit assumes 100% excess shelter deduction, no child support deduction, no medical deductions etc.
The minimum wage is currently $4.75 an hour but will increase to $5.15 on 9/1/97. The tables use $5.15 as the minimum wage
While the number of hours required for participation increases to 30 per week in FY 2000, anly 20 of those hours

must be within the activities described in Sec. 407, As a result states could place recipients in training for 10 of the 30
and not be required to pay the minimum wage for the 10 hours of training.

5. Although including food stamps as a wage reduces state costs, there are other unguantifiable policy implications
that should be considered.

6. AFDC benefits are caicudated by the Congressional Research Service

7. Bolded states are those whose AFDC benefit alone is greater than the minimum wage for 20 hrs. for 4.3 weeks.
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TABLE TWO: FAMILY OF TWO

The Difference Beotwean the Minimum Wage and the
July 1996 Monthly Maximum Benefits for a family of two

ASPE/ADMIN.OFC

02/13/97 THU 17:03 FAX 6908518

Maximum Maximum Combined  Effective Hourly Additional Effective Hourty Additional
Monthly Monthly AFDC and Wage Rate Monthly Cost/Case Wags Rate Monthly Cost/Case
AFDCBenefit Food Stamps Food Stamps  of Combined  of Minimum Wage  of Combined of Minimum Wage
State July 1996 Benefit Benefits Benefits for for 20 hoursineek Beneofits for for 30 hours/week
For a family of 2 July 1996 20 hrsiwkimo  for 4.3 weeksimo. 30 hrsiwli/mo for 4.3 weeksimo.
' {See Footnote 4)  (See Footnote 4}
Alaska 821 21 $1,052 $12.23 ($629) $8.16 ($3088)
Hawaii 585 357 $922 $10.72 ($479) $715 ($258)
vermont 533 172 $705 $6.20 ($252) $5.47 (341)
Connecticut 513 178 $691 $8.03- ($248) $536 (327)
New York 468 203 $6871 7.80 {$228) $520 ($N)
New Hampshire 481 188 $660 7.78 {3226) $519 (35)
California 479 188 3667 7.76 ($224) $517 {$3)
Rhode island 449 218 $667 $,.76 ($224) , $5.1?_ (33)
Massachusetts a74 150 $664 $1.72 ($221) $5.15 $0
Washington 440 218 $658 $7.65 {$215) $5.10 $34
wisconsin 440 200 §640 $7.44 (3197) $4.96 $52
Minnesota 437 201 3628 37.42 {$195) $495 354
Oregon 395 218 $613 $7.13 ($170) $4.75 $79
South Dakcla 380 218 $5498 $6.95 ($155) $464 $54
tAichigan 3an 218 $589 $6.85 {$146) $457 $103
Towa 361 218 3579 $6.73 {$136) $4.49 $113 -
Kansas 352 218 3570 36.63 ($127) $4.42 $122
Montzna 349 218 $5E7 $6.59 ($124) $440 $125
Utah 342 218 $560 $6.51 3117} $4.34 $132
North Dakcta 333 218 $551 $6.41 ($108) $4.27 $141
Pennsylvania 330 218 $548 $6.37 {$105) $425 $-44
Dist. of Columbia 326 218 354 $5.33 ($-01) $4.22 $-48
New Jersey 322 218 $540 $5.28 (397) - $4.19 $152 -
Wyoming 320 218 $538 $5.26 - ($95) $4.17 $154
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TABLE TWO: FAMILY OF TWO

The Difference Between the Minimum Wage and the
July 1996 Monthly Maximum Benefits for a family of two

ASPE/ADMIN. OFC

02/13/87 THU 17:03 FAX 6806318

Maximum Maximum Combined  Effective Hourly Additional Effective Hourly Additiona

Monthly Monthly AFDC and Wage Rate.  Monthly Cost/Case Wage Rate Monthly CostiCase

AFDC Benefit Food Stamps Food Stamps of Combined  of Minimum Wage  of Combined of Minimum Wage

State Juty 1996 Benefit Benefits Benefits for  for 20 hoursiweek Banefits for for 30 hours/week

For a family of 2 July 1996 20 hrsfiwk/mo  for 4.3 weeksimo. 30 hrsiwk/mo for 4.3 weeks/mo.

' (See Footnote 4)  {See Footnote 4)

Maine 312 218 $530 $6.16 {387} $4. 1 $162
New Mexico 310 218 $528 $6.14 {%885) $4.09 3164
Virginia 204 218 $512 $5.95 " ($69) $3.97 $180
Nebraska 203 218 $511 $5.94 ($68) $3.96 $181
Maryland 292 218 $510 $5.93 (367) $3.95 : $182
Nevada 289 218 $507 $5.50 ($64) $3.93 $185
Cotorado 280 218 $498 $579 {($55) $3.86 $104
Ohio 279 218 $497 $5.78 (354) $3.85 $195
Winois 278 218 $496 $5.77 ($53) $3.84 $196
Arizona 275 - 218 $493 $5.73 ($50) $3.82 $199
Delaware 270 218 $488 $5.67 ' {($45) $3.78 $204
Idaho 251 218 $469 $5.45 {$26) $3.64 $223
Virgin Istands 180 281 $461 $5.36 (318) $3.57 $231
Fiorida 241 218 $459 $5.34 ($16) $3.56 $233
Oklahoma 238 218 $456 $5.30 ($13) $153 $236
WNorth Carclina 238 218 $454 $5.28 ($11) $3.52 $238
Georgia 235 218 $453 $5.27 {$10) $3.51 $239
Missouri 234 218 $452 $5.26 (%9) $3.50 $240
Indiana 229 218 $447 $5.20 {34) $3.47 $245
Kentucky 225 218 $443 $5.15 (30) $3.43 _ $249
West Virginia 201 218 $419 $4.87 $24 $3.25 $273
Texas 163 218 $381 $4.43 $62 $2.85 311
Arkansas 162 218 $380 $4.42 $63 $295 $312
South Carolina 159 218 $377 $4.38 $66 $292 $315
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TABLE TWO: FAMILY OF TWO

The Difference Between the NMinimum Wage and the
July 1998 Monthiy Maximum Benefits for 2 family of two

Maximum Maximum Combined  Effective Hourly Additional Effactive Hourly Addifional

Monthly BMonthly AFDC and Wags Rats Monthly Cost/Case Waga Rate Monthly Cost/Case

AFDCBenelit Food Stamps Food Stamps  of Combinsd  of Minimum Wage  of Combined of Minimum Wage

State July 1996 Benefit Bonefits Bensfits for for 2D hoursiweek Benefits for ~  for 30 hoursiweek

Forafamilyof2  July 1936 20 hraiwkimo  for 4.3 weeks/mo. 30 hrsiwlkimo  for 4.3 wosks/mo.

{See Footnote 4)  (See Footnote 4)
Tennessee 142 218 $362 $£.19 $83 $279 $332
Louisiana 138 218 $353 $£.14 $87 $2.76 $336
Mabara $137 218 - $355 $4.13 $88 $275 . $337
Mississippi 96 218 $314 $165 $129 $243 $378
Notes:

1. This table uses the maximum monthly AFDC benefits as of July 1995, Siates have nore flexibility urder TANF lo determine benefit levels _
and may chocse to provide higher or lowzr benefits than suggested in this table. Food Stamp benefits have increased slightly since 7/96 ($2 for a family o
The maxmum food stamp benefit assumes 100% excess shelter deduction, no child support d2ducton, no medfical deductions efc.
The minimum wage is currently $34.75 an hour but will increase to $5.15 cn 941/87. Tha tables use $5.15 as the minimumwage
Wile the number of hours required for participation increases to 30 per week in FY 2000 only 20 of those hours
musi be within the activities described in Sec. 407. As aresult states could place recipients in training for 10 o°the 30
and not Se required to pay the mmimum wage for the 10 hours of training.
5. Although including food stamps as a wage reduces state costs, there are other unquantifiable policy implications
thzt should be considered,
. AFDC banefils are calcutated by the Congressional Research Service
. Balded states are those whose AFDC bepefit alone is greater than the mvinimum wage for 20 hrs. for 4.3 weeks.

oo B
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TABLE THREE: FAMILY OF FOUR

The Difference Betwoen the Minimum Wage and the
July 1998 Monthly Maximum Benefits for a family of four

State

Hawaii

Alaska
Connecticut
Now York
Vermont
Califonia
Rhode Istand
Washington
Massachusetis
Minnesota
Wisconsin
Oregon

New Hampshire
Michigan
Kangas
Montana
Maine

Norh Dakota
Pennsylvania
Dist. of Columbia
New Jorsey
Utah

towa

Maximum
Monthly
AFDC Benefit
July 1986

For a family of 4
459

1,025

T41

687

™1

707

832

642

651

621

617

565

€13

563

497

527

526

517

514

507

488

498

495

Effective Hourly

Maxmum Combined
Monthly AFDC and Wage Rate

Food Stamps Food Stamps  of Combined
Benefit Banefits Benefits for
Juty 1936 20 hrsiwk/mo

567 $1,42%6 $16.58

399 §1.424 $16.56

289 $1,00 $11.98

325 $1.,012 $11.77

298 $1.009 31173

299 $1.006 311.70

365 $997 $11.59

49 $991 $11.52

316 $867 $1124

325 $944 $11.00

326 $943 $1097

a7z $942 $10.95

327 3940 $1093

352 $915 $1064

383 $880 $10.23

353 $880 $1023

353 $879 $1022

356 $873 $10.15

357 $871 $1013

359 $866 $1007

373 $861 $10.01

361 $859 $9.29

362 $857 $9.37

Additional

Effective Howrty

Monthly Cost/Case Wage Rate
of Minimam Wage  of Combined

for 20 hoursiwoek _

for 4.3 weeks/mo.
($983)
(5981}
(3587)
(3569)
($5686)
($563)
($554)
($548)
(3524)
($5C3)
($5C0)
(5489)
($497)
(3472)
($437)
($437)
($43)
($430}
($428)
($423)
($418)
(3416)
(3419)

Banefits for
30 hrsiwk/mo
$11.05
$1104
$7.98
$7.84
$7.82
$7.80
$7.73
$7.68
$7.50
$7.33
$7.31
$7.30
$7.29
$7.08
$6.82
$6.82
36.81
$6.77
$6.7i5
3$6.71
2567
$6.£6
$6.£4

Additional
Monthly CostfCase
of Minimum Wage
for 30 howrsiweek
for 4.3 wesksimo.
{$762)
($760)
($366)
($348)
($345)
($342)
($333)
($327)
($3C3)
($2€2)
(3279)
(3278)
($276)
($251)
{$216)
{$216)
{$215)
($209}
($207)
($202)
{$197)
($195)
{$193)
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TABLE THREE: FAMILY OF FOUR

The Difference Between the Minimum Wage and the
July 1996 Monthly Maximum Benefits for a family of four

Maximum Maximum Combined  Effective Hourly Additional Effective Hourly Additional
Monthly Monthly AFDC and Wags Rate Monthly CostiCase Wage Rate Monthly Cost/Case
AFDC Benefit Food Stamps Food Stamps  of Combined  of Minimum Wage of Combined of Minimum Wagqe
State July 1996 Benefit Benefits Benefits for for 20 hoursiweck Benefits for for 30 hoursiweok
For a family of 4 July 1996 20 hrstwkimo  far 4.3 weeks/mo. 30 hrsiwk/mo for 4.3 weeks/mo.
South Dakota 478 387 $845 $9.83 ($402) $6.55 ($181)
Maryland 450 3914 5841 $9.78 {$398) $6.52 ($1779)
New Mexico 469 370 $839 $9.76 ($396) $6.50 ($175)
Nebraska 435 380 $815 $9.48 {$372) $6.32 (3$151)
Colorado 432 381 $813 $9.45 ($370) $6.30 {$149)
Virgin Islands 300 511 3811 $9.43 {(33568) $6.29 ($147)
Ohio ' 421 ass $806 $9.37 {$363) $6.25 - {$142)
Hinois 414 292 $806 $9.37 (3363) $6.25 ($142)
Arizona 418 385 $803 $9.4 ($360) $6.22 {$139)
Virginia 410 388 $798 39.28 ($355) $6.18 ($134)
Nevada 408 388 $796 39.26 ($353) $6.17 ($132)
Delaware 407 389 $796 $9.26 ($353) $6.17 (3132)
Wyoming 390 354 $784 $9.12 {3341) $6.08 ($120)
ldaho 382 386 $778 $8.05 {$335) $6.03 ($114)
Okiahoma 380 97 $777 $9.03 {$334) $6.02 ($113)
Florida 64 397 $761 $885 . ($318) 5.9 (397}
Indiana 346 397 $743 36.64 {3300) $5.76 (379
Missouri 342 397 $739 $8.59 ($296) $5.73 ($75)
Georgia 330 397 $727 3$8.45 (3289) : $5.84 {$63)
Kentucky 328 g7 $725 $8.43 ($282) $5.62 ($61)
West Vinginia 12 397 $709 $8.24 ($266) . $5.50 {$45)
North Carclina 297 397 $694 $8.07 - {($251) $5.39 ($30)
Arkansas 247 397 $644 $7.49 ($201) $4.99 $20
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TABLE THREE: FAMILY OF FOUR

The Difference Betwoen the Minimum Wage and the
July 1986 Monthly Maximum Benefite for a famlly of four

Maximum
Monthly
AFDC Benefit
State July 1996
For a family of 4
South Carofina 244
Louisiana 234
Tennessee 226
Texas 226
Alabama $194
Mississippl 144
Notes:

1.

Maximum Combined  Efiective Hourly
Monthly AFDC and Wage Rate
Food Stamps Food Stamps  of Combined
Beanefit Benefits Benefits for
July 1896 20 hrsiwkimo
397 $638 - $7.42
397 $631 $7.34
397 $623 $7.24
397 $623 $7.24
397 $591 $6.87
397 $541 3629

Additional

Monthly Cost/Case
of Minimum Wage
for 20 hoursiweek

for 4.3 weeks/mo.

($195)
(3188)
($180)
($180)
($148)
{%98)

Effoctive Hourly
VWage Rate
of Combined
Benefits for

30 hrsiwk/mo

$4.95
$4.89
$4.83
$4.83
$4.58
$4.19

Additional
Monthly Cost/Case
of Minimum Wage
for 30 howsiweek

for 4.3 weaks/mo,

$28
£33
$41
$41
$73
$123

This table uses the maximum monthly AFDC benefits as of July 1996. States have maore flexibility under TANF to determine benefit levels

and may choose to provide higher or lower benefits than suggested in this table. Food Stamp benefits have increased slightly since 7/96 ($2 for a family of
2. The maximum food stamp benefil assumes 100% excess shelter deduction, no child support deduction, no medical deductions etc.
3. The minirmum wage is currently $4.75 an hour but will increase to $5.15 on 9/1/87. The tables use $5.15 as the minimum wage
4

. While the number of hours required for participation increases to 30 per week in FY 2000, only 20 of those hours

must be within the actvities described in Sec. 407. As a result states could place recipients in training for 10 of the 30
and not be required to pay the minimum wage for the 10 hours of training.

5. Although including food stamps as a wage reduces state costs, there are other inquantifiable policy implications

that should be considered.

6. AFDC benefits are calculated by the Congressional Research Sesvice
7. Bolded states are those whose AFDC benefit alone is greater than the minimum wage for 20 hrs. for 4.3 weeks.
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. The Personal Responsibility and Work Opportunity Reconciliation Act of 1996
. (PRWORA) does not exempt welfare recipients from coverage of federal employment
! laws such as the Fair Labor Standards Act (FLSA), the Occupational Safety and Health
R Act (OSHA), Unemployment Insurance and anti-discrimination laws. Therefore, the laws
. will apply to welfare recipients engaged in work activities in the same way they apply to

other workers.
The Fair Labor Standards Act
. - Coverage: The minimum wage and other FLSA requirements apply to welfare recipients

engaged in work activities under PRWORA as they apply to all other workers. If welfare
recipients are engaged in work activities that are considered “work™ and they are
classified as “employees” under the FLSA's broad definition, they must be compensated
at the applicable minimum wage.

".:a_ . The FLSA definition of “employee” focuses on the economic realities of the
i workplace relationship. Welfare recipients typically would be considered
employees in most of the 12 work activities described in the PRWORA. The only
. exceptions are likely to be activities such as vocational education, job search
r assistance, and secondary school attendance which are not considered
| employment under the FLSA.

! Training Programs: Under the FLSA, “bona fide trainees" are not considered to be

‘-{ “employees” and thus are not required to be paid the minimum wage. However, in order
to be considered a “bona fide trainee” a welfare recipient must be engaged in an activity
that meets all six criteria specified in the FLSA. Under PRWORA, it is unlikely that
participants would be engaged in activities that these requirements.  The six criteria are:
. Training&-s_imilar to that given in a vocational school;

" Training is for the benefit of the trainee;

Trainees do not displace regular employees;

Employer derives no immediate advantage from trainees’ activities;

Trainees are not entitled to a job after training is completed; and

Employer and trainee understand that trainee is not paid.

s e o s @

. Workfare: Welfare recipients in “workfare” arrangements (that require welfare
recipients to participate in work activities as a condition for receiving cash assistance)
must be paid minimum wage if their workfare assignment is considered employment
under the FLSA. In the context of PWORA, it appears that most “workfare” activities
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would constitute employment under the FLSA and that most participants wo e

considered to be “employees.” Therefore, it is likely that the FLSA will require welfare
recipients in workfare arrangements to be compensated for their work at the minimum
wage.

. States may consider all or a portion of such benefits as wages so long as the
payment is clearly identified and treated as wages (and is understood by all parties
to be wages) and all applicable record keeping criteria are met. '

. CWEP: Previously, states could operate Community Work Experience Programs
(CWEP) for welfare recipients under the JOBS program. Under CWEP the welfare
grant divided by the hours worked was required to meet or exceed the minimum wage.
The old welfare law specifically stated that a CWEP participant was not entitled to a
salary or any other work or training expense provided under any other law. The CWEP
provision was not included in PRWORA.

. Consequently, participants in a CWEP-like activity now must be treated and
compensated in the same way as other welfare recipients in work activities. If
they are engaged in work activities that are considered “work” and they are
classified as “employees” under the FLSA's broad definition, they must be
compensated at the minimum wage.

.. Food Stamps: In certain circumstances, it seems that Food Stamps benefits (in coupons
, or cash value) can contribute towards meeting minimum wage requirements for TANF
} recipients in work activities.

i + . Under the Food Stamps work supplementation program, employers can

~ " receive the value of the food stamp allotment as a wage subsidy for new
employees hired as part of the work supplementation program. In effect, the
prdgratp allows Food Stamps benefits (converted to a cash wage subsidy) to be
counted towards the minimum wage. This program is restricted to recipients of
TANF dt"-\pt_!xer public assistance and contains specific worker protections and
non-displacement provisions.

. Under the Food Stamps workfare program, participants “work off” the value of
' their food stamps (coupons). The maximum hours that a food stamp recipient can
be required to work is determined by dividing the value of the food stamp
allotment by the minimum wage. Participation in Food Stamps workfare
programs can be counted towards TANF participation requirements.
Consequently it seems that states can operate programs in which part of a TANF
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recipient’s required work hours could be performed in return gohxi‘] (I)élassla%‘ DAT
benefits and part for TANF benefits. '

Occupational Safety and Health Act

PRWORA does not exempt employers hiring welfare recipient from meeting

" Occupational Safety and Health (OSH) Act requirements. Therefore, OSH Act coverage

applies to welfare recipients in the same way that it applies to all other workers.

However, the Occupational Safety and Health Administration (OSHA) does not have
direct jurisdiction over public sector employers in many states. In cases where there is an
OSHA-approved state plan, the state is required to extend health and safety coverage to
employees of state and local governments. There are 23 States and two territories with .
OSHA -approved state plans. To the extent participants are deemed “employees” of public
agencies, they would have applicable health and safety standards. In the other states and
territories, there would be no OSHA coverage of participants deemed to be public sector
employees.

Consequently, the question of who is the responsible "employer” is an important one.
This is particularly true in cases where work activities are administered as part of a
public-private partnership. In these situations, the determination of whether the employee
is in the public or private sector will by made on a case-by-case basis by OSHA.

ent nce
Generally, unemployment insurance laws apply to welfare recipients in work activities in
the same way that they apply to all other workers. Under the unemployment system,
coverage extends only to workers who are considered “employees” according to
definitions provided by state UI laws. Consequently, if welfare recipients are in work
activities where they would be classified as employees they will be covered by the UI
system. o

However, there are some exceptions. While federal law requires states to extend Ul
coverage to services performed for state governments and non-profit employers, services

~ performed as part of a publicly-funded "work-relief" employment or a "work training"

program are not covered. A number of community service-related activities under
PRWORA could fall within the "work-relief" exception to UI coverage of services
performed for state and local agencies or nonprofit organizations.
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Criteria used to determine whether an activity fall within the "work-lye'il;!:?"%n%ﬂ?ma
training" exceptions focus on whether the purpose of the activity is primarily to benefit
community and participant needs (versus normal economic considerations) and whether
the services are otherwise normally provided by other employees. If such activities do
not meet the criteria for the exception, participants providing services for these entities
would likely be covered by the Ul program.

* The "work relief" and "work training" exceptions for UI do not apply to the private

sector. As stated above, for private employers the question of Ul coverage will hinge on
whether a participant is deemed an "employee" under state UT laws,

Anti-Discriminatiom Laws

Federal anti-discrimination laws will apply to complaints of welfare recipients who
participate in work activities under PRWORA. Anti-discrimination issues are most likely
to arise under titles VI and VII of the Civil Rights Act, the Americans with Disabilities
Act, section 504 of the Rehabilitation Act, and the Age Discrimination in Employment
Act. Furthermore, if participants work for employers who are also Federal contractors,
discrimination complaints could be filed under Executive Order 11246, Section 503 of
the Rehabilitation Act of 1973, or the Vietnam Era Readjustment Assistance Act.



- FOOD STAMP ACT OF 1977 Sec. 20

£ i(ii) The Secretary may suspend the termination of payments

£

. i -{xnder subparagraph (C)i) for such period as the Secretary deter-

mines appropriate, and instead withhold payments provided for
under su%section (a), in whole or in part, until the Secretary is sat-
isfied that there will no longer be anc{ failure to comply with the
requirements of subparagraphs (A) and (B) and subsection (b}(1XA),

~ at which time such withheld payments shall be

aid.

(i) Upon a finding under subparagraph (Cp)(l) of a substantial
failure to comply with any of the requirements of subparagraphs
(A) and (B) and subsection (b)(1X4A), the Secretary may, in addition
to or in lieu of any action taken under subparagraphs (C)i) and
(C)(ii), refer the matter to the Attorney General with a request that
injunctive relief be sought to require compliance by the Common-
wealth of Puerto Rico, and upon suit by the Attorney General in an
appropriate district court of the United States and a showing that
noncompliance has occurred, appropriate injunctive relief shall
issue.

(c)(1) The Secretary shall provide for the review of the pro-
g'rams for the provision of the assistance described in subsection
a)(1)(A) for which payments are made under this Act.

(2) The Secrefagnis authorized as the Secretary deems prac-
ticable to provide technical assistance with respect to the programs
for the provision of the assistance described in subsection (a)(1)}A).

(d) Whoever knowingly and willfully embezzles, misapplies,
steals, or obtains by fraud, false statement, or forgery, any funds,-
assets, or property provided or financed under this section shall be
fined not more than $10,000 or imprisoned for not more than five
years, or both, but if the value of the funds, assets or property in-
volved is not over $200, the penalty shall be a fine of not more than

$1,000 or imprisonment for not more. one year, or both.
. —C__workpare D -

SEC. 20. [2029] (a)(1) The Secretary shall permit any political
subdivision, in apy State, that applies and submits a plan to the
Secretary in compliance with guidelines promulgated by the Sec-
re to operate a workfare program pursuant to which every
member of a household participating in the food stamp pro%ram
who is not exempt by virtue of the provisions of subsection (b) of
this section shall accept an offer from such subdivision to perforia
work on its behalf, or may seek an offer to perform work, in return
for comti)ensation consisting of the allotment to which the household
is entitled under section 8(a) of this Act, with each hour of such
work entitling that household to a portion of its allotment equal in
value to 100 per centum of the higher of the applicable State mini-
mum wage or the Federal minimum hourly rate under the Fair
Labor Standards Act of 1938 [(29 U.S.C. 201 et seq.)].

(2)(A) The Secretary shall promulgate guidelines pursuant to
paragraph (1) which, to the maximum extent practicable, enable a
political subdivision to design and operate a workfare program
under this section which is compatible and consistent with similar
workfare programs operated by the subdivision.

(B) A political subdivision may comply with the requirements
of this section by eperating—

4 & workifnre program pursant to title B of the Social Seeurity

Aet (43 B-8-6- 661 et seq}; o
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ti} any other operating any 20-' workfare program which the

Secretary deterrnines meets the provisions and protections pro. '}

vided under this section. :

b} & howsehold (b)) A household 2°-2 member shall be exernpt
from workfare requirements imposed under this section if such
member is—

43203 (1) exempt from section 6(d¥1) as the result of
clause (B), (C), (D), (E), or (F) of section 6(d)}2); _

8} (2) at the option of the operating agency, subject to and
currently actively and satisfactorily participating at least 20
hours a week in a work training program activity 20 required
under title IV of the Social Security Act (42 U.S.C. 601 et seq.);

£} (3) mentally or physically unfit;

83 (4) under sixteen years of age;

%} (5) sixty years of age or older; or-

&4 (6) a parent or other caretaker of a child in a household
in which another member is subject to the requirements of this
section or is employed fulltime. :
£33 20-5¢E43 Subjeet to subparasraphs {B) end (G} in the ease of &

househeld that 19 exempt frem work requirements impesed uwnder this et
88 the resuit of participation in & ecommunity weork experience program es-
maximun anmber of honrs in & month for which all members of sueh house-
held mey be requrired to participate in such prograun shal equad the resnlt
shinined by dividirg— _

{4 the armnounnt of aasistanee paid to saeh household for sneh month
under title BV of such Aet; topether with the velue of the feed stamp
aHetment of sueh household for sueh meonth; by

£} the higher of the Federal or State mnimum wage in effeet for
swel month:

8} In ne event may any such member be reqiired te partieipate in
sueh prosyam more than 130 hours per month:

{5} For the purpese of subperegraph ANy the value of the foed
stamp alletment of & household for a month shall be determined in accerd-
fnee with reguiations governing the fssnanee of an allotent to & henscheld
that eontatny more members then the rumber of members in an assistanee
wt estabhshed wnder title ¥ of sueh Aets '

(c) No operating agency shull require any particdpating member
to work in any workfare position to the extent that such work ex-
ceeds in value the allotment to which the household is otherwise
entitled or that such work, when added to any other hours worked

. during such week by such member for compensation (in cash or in
kind) in any other capacity, exceeds thirty hours a week,

(d) The operating agency shall—

20-1 Effective July 1, 1997, section 109(eX1) of the Personal Responsibility and Work Op-
portunity Reconciliation Act of 1996 (P.L. 104-183) amends subpara. (B) by striking “oper-
ating—" and all that follows through *“{ii) any other” and inserting “operating any”.

20-2 Effective July 1, 1997, section 10¥eX2XAXi) of the Personal Responsibility and Work
Opportunity Reconeciliation Act of 1996 (P.L. 104-193) amends para. (1) by striking “(b¥1)
A household” and inserting “(b} A household™.

203 Effective July 1, 1997, section 109(eX2XC) of the Personal Responsibility and Work
(;pportunity Reconciliation Act of 1996 (P.L. 104-133} redesignates subparas. (A) through
(F) ag paras. {1) through (6), respectively.

20-4 Effective July 1, 1997, section 109{eX2XAXii) of the Personal Responsibility and
Work Opportunity Reconciliation Act of 1996 (P.L. 104-193) amends subpara. (B) by strik-
ing “training program” and inserting “activity”.

20-5 Effective July 1, 1997, section 109(eX2XB) of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (P.L. 104~193) strikes para. (2).
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] FOOD STAMP ACT OF 1977 Sec. 21

(1) not provide any work that has the effect of replacing or
preventing the employment of an individual not participating
in the workfare program;

(2) provide the same benefits and working conditions that
are provided at the job site to employees performing com-
pa.ragle work for comparable hours; and
(3) reimburse participants for actual costs of transportation

and other actual costs all of which are reasonably necessary

and directly related to participation in the program but not to
exceed $25 in the aggregate per month. _

(e) The operating agency may allow a job search period, prior
to making workfare assignments, of up to thirty days following a
determination of eligibility. _

(f) DISQUALIFICATION.—AN individual or a household may be-
come ineligible under section 6(dX1) to participate in the food
stamp program for failing to comply with this section. -

(g)(1) The Secretary shall pay to each operating agency 50 per
centum of all administrative expenses incurred by such agency in
operating a workfare program, including reimbursements to partici-
pants for work-related expenses as described in subsection (d)(3) of
this section.

(2)(A) From 50 per centum of the funds saved from employment
related to a workfare program operated under this section, the Sec-
retary shall pay to each operating agency an amount not to exceed
the administrative expenses described in paragraph (1) for which no
reimbursement is provided under such paragraph.

(B) For purposes of subparagraph (A), the term “funds saved
from employment related to a workfare program operated under
this section” means an amount equal to three times the dollar value
of the decrease in allotments issued to households, to the extent
that such decrease results from wages received by members of such
households for the first month of employment beginning after the
date such members commence such employment if such employ-
ment commences—

(i) while such members are participating for the first time
in a workfare program operated under this section; or

(ii) in the thirty-day period beginning on the date such first
participation is terminated.

(3) The Secretary may suspend or cancel some or all of these
payments, or may withdraw approval from a political subdivision to
operate a workfare program, upon a finding that the subdivision
has failed to comply with the workfare requirements.

SEC. 21. [2030] DEMONSTRATION OF FAMILY INDEPENDENCE PRO-
. GRAM.

(a) IN GENERAL.—Upon written application of the State of
Washington (in this section referred to as the “State”) and after the
approval of such application by the Secretary, the State may con-
duct a Family Independence Demonstration Project (in this section
referred to as the “Project”) in all or in part of the State in accord-
ance with this section to determine whether the Project, as an al-
ternative to providing benefits under the food stamp program,
would more effectively break the cycle of poverty and would provide
families with opportunities for economic independence and
strengthened family functioning.

(b} NATURE OF PROJECT.—In an application submitted under
subsection (a), the State shall provide the following:

August 22, 1996
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agency shall perform onsite reviews of
each workfare program once within
six months of the program's imple-
mentation and then in accordance
with the Management Evaluation
review schedule for that program area.

(e) Household responsibilities—(1)
Persons subjecl to workfare. House-
hold members subject to the work reg-
istration requirements as provided In
§ 273.7¢a) shall also be subject to the
workfare requirements. In addition:

(i) Those recipients exempt from
work registration requirements due to
being subject to the work incentive
prograin {(WIN) under title IV of the
Social Security Act shall be subject to
workfare if they are currently in-
volved less than 20 hours a week in
WIN. Those recipients involved 20
hours 4 week or more may be subject,
to workfare at the option of the politi-
cal subdivision,

(ii) Those recipients exempt from
work registration requirements due to
the application for or receipt of unems-
ployment compensation shall be sub-
ject to workfare requirements; and

(iii) Those recipients exempt from
work registration requircments due to
being a parent or other houschold
member responsible for the care of a
dependent child between the ages of
six and twelve shall be subject to
workfare reqguirements. If the child
has its sixth birthday within a certifi-
cation period, the individual responsi-

ble for the care of the child shall be

subject to the workfare requirement
as part of the next scheduled recertifi-
cation process, unless the individual
qualifies for another exemption,

(2) Houschold obligation. The maxi-
mum total number of hours of work
required of a household each month
shall be determined by dividing the
household's coupon allotment by the
Federal or State minimum wage,
whichever is higher. Fractions of
hours of obhligation may be rounded
down. The household's hours of obli-
gation for any given month may not
be carried over into another month
except when the household wishes to
end a disqualification due to noncom-
pliance with workfare in accordance
with paragraph (£)(8} of this section.

(f) Other program regquirements—(1)
Priority placements. The Stale agency

7 CFR Ch, Il (1-1-93 Edition)

or political subdivision submitting the
plan shall indicate In the plan how it
will determine priority [or placemeni
al job sites when the number of eligi-
ble parlicipants is greater than Lhe
number of available positions at job
sites. :

(2) Conditions of employment. (i)
Recipients may be required to work up
to, but not to exceed, 30 hours per
week, In addition, the total number of
hours worked by a recipient under
workfare together with any other
hours worked in any other compensat-
ed capacity, including hours of partici-
pation in a WIN training program, by
such recipient on a regular or predict-
able parl-lime basis, shall not exceed
thirty hours a weck. With the recipi-
ent’'s conscnt, the hours to be worked
may be scheduled in such a manner
that more than thirty hours are
worked in one week, as long as the
total for that month does not exceed
the weekly average of thirty hours a
week.

(ii) No participant shall be required
to work more than eight hours on any
given day, except Lthat with the recipi-
cnt’s consent, more than cight hours
may -be scheduled.

(iii} No participant shall be required
to accepl an offer of workfare employ-
ment if such employment fails to meet
the eriteria established in § 273.7¢i)(1)
(iiiy and (iv); and § 273.7¢)X2) i), (i),
(iv), and (v).

(iv) If the workfarc participant is

unable Lo report for job scheduiing, to
appear for scheduled workfarec em-
ployment, or to complete the entire
workfare obligation due to compliance
with Unemployment Insurance re-
quirements, the additional work re-
quirements established in § 273.7(e)
(1}, (2), (3), or (4), or the job search re-
quirements established in § 273.7(0),
such inability shall not be considered
a refusal to accept workfare employ-
ment. If the workfare participant in-
forms the operating agency of the
time conflict, the operating agency
shall, if possible, reschedule the
missed aclivity. If such rescheduling
cannot be completed before the end of
the month, this shall not be cause {or
i alification.

The operating agency shall
assure thal all persons employed in

546
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fits at the same levels and to the same

cxlenl as similar non-workfarée em-
ployces, These shall be benellts relat-
ed to the actual work being performed,
such as workers' compensation, and
not Lo the employment by a particular
agency, such as health benefits. Of
those benefits required to be offered,
any clective benefit which requires a
cash contribution by the participant
shall be optional at the discretion of
the participant.

{vi) All persons employed in work-
fare jobs shall be assured by the oper-
ating agecney of working conditions
provided other employees similarly
empleyed.

{vii) The provisions of section 2(a}3)
of the Service Contract Act of 1965
{Pub. L. 89-286), relating to health
and safety conditions, shall apply to
the workfare program.

(viil) Operatine agencies shall not
provide work to a workfare participant
which has the effect of replacing or
preventing the employment of an indi-
vidual not participating in the work-
{are program. Vacancies, due to hiring
freczes, terminations, or lay-offs, shall
not be [illed by a workfare participant
unless It can be demonstrated Lhat
such vacancies are a resuit of insuffi-
cient funds to sustain former staff
lcvels.

(ix) The workfare jobs shall in no
wny infrinige upon the prometional op-

portunitics which would otherwise be

available to regular employees.

;) Workfare jobs shall not be relat-
¢d in any way to political or partisan
activities.

{xi) Workfare assignments should, to
the greatest extent possible, take into
consideration previous training, expe-
rience, and skills of a participant.

(xii) The cost of workers' compensa-
tion or comparable protection provid-
ed to workfare participants by the
State agency, political subdivision, or
operating agency is a matchable cost
under paragraph (g) of this section.
Whether or not this coverage is pro-
vided, in no case is the Federal govern-
ment the employer in these workfare
programs (unless a Federal agency is
the job site), and therefore, USDA
does not assume liability for any

§273.22

injury to or death of a workfare par-
ticipant while on the job.

(xiii) The nondiscrimination require-
ment provided in § 272.6(a) shall apply
to all agencies involved in the work-
fare program,

(3) Job search period. The operating
agency may establish a job search
period of up to 30 days following certi-
fication prior to making a work{are as.
signment during which the potential
participant is expected to look for a
job. This period may only be estab-
lished at household certification, not
at recertification. The potential partic-
ipant would not be subject to any job
search requirements beyond those re-
quired under § 273.7 during this time.

(4) Parlicipant reimbursement. Par-
ticipants shall be reimbursed by the
operating agency for transportation
and other costs that are reasonably
necessary and directly related to par-
ticipation in the program. These other
costs may include the cost of child
care, or the cost of personal safety
items or equipment required for per-
formance of work if these items are
also purchased by regular employees.
These other costs shall not include the
cast of meals away from home. No par-
ticipant cost which has been relmn-
bursed under a workfare program op-
erated under Title IV of the Social Se-
curity Act or any other workfare pro-
gram shall be reimbursed under the
foed stamp workfare program. Only
reimbursement of participant cosis

which arz up to but not In excess of

$25 per month for any participant will
be subject to Federal cost sharing as
provided in paragraph (g)X1) of this
section, Child care costs which are re-
imbursed may not be claimed as ex-
penses and used in calculating the
child care deduction for determining
household benefits. Pursuant to para-
graph (d)(1) of this section, a State
agency may decide what its reimburse.
ment policy shall be.

(5) Good cause. For the purpose of
this section, unless a State agency has
determined its good cause policy pur-
suant to paragraph (d)(1) of this sec-
tion, good cause shall include:

(i} Clrcumstances beyond a house-
hold member's control. such as, but
not limited to: Iilness; the illness or in-
capacitation of another household

rer
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Food and

Consumer
Service SUBJECT: Food Stamp Program Guidance for Self-Initiated Workfare Programs

3101 Pak ) ..
Conter Urnve TO: All Regional Administrators

Noxondio, VA Food and Consumer Service

223021500
The Personal Responsibility and Wark Qpportunity Reconciliation Act of 1906

(PRWORA) established a new work requirement under which non-exempt, able-bodied adults
without dependents (ABAWDs) will becurne ineligible if, in the preceding 36-month period,
they receive food stamps for three months during which they do not work at least 20 hours per
week, participate in and comply with the requirements of a work program for at least 20 hours
per week, or participate in and comply with the requirements of a workfare or comparablc

program,

Several States, including Kentucky, Michigan, Oregon, and Washington, are currently
operating—or have expressed an interest in operating—"self-initiated” community service
programs. The programs are comparable ta workfare and are designed to assist ABAWDs
fulfill their work requirement. In these self-initiated programs, ABAWDs voluntarily
participate and find their own public service placements. They are also responsible for
arranging to have their participation reported to their caseworkers, aend for verifying their
service hours. Participation requirements range from three hours per week to 25 hours per
month. One State plans to use a range of food stamp allotments and corresponding fixed

“ participation hours for ease in administrating and verifying compliance in its program.

We fully support the States’ goal of keeping people who are willing to work but cannot
find jobs eligible for food stamps. However, the law makes a distinction between work (paid
or unpaid volunteer work) at 20 hours per week and workfare. The key distinction is that
workfare is a mandatory obligation and noncompliance subjects an individual to '
disqualification. Failure to wark 20 hours a weck, averaged monthly, means that the ABAWD

loses ellyblllty for only the month. %

Please notify the States in your Regions that these self-initiated programs must conform
to the requirements established for workfare in section 20 of the Food Stamp Act and in food
stamp regutations at 7 CFR 273.22. These requirements include imposing sanctions for 2713.22 @)
noncomphance, restricting the naturc and amount of work performed, and providing wor
benefits. (Regional Offices may approve plans that do not offer reimbursement for
participation expenses, so long as the proyram serves only people who would otherwise lose
ehgibility). Note also thai, while States may encourage participation for a fixed number of
hours, they are prohibited from requiring recipients to work hours that exceed their obligated
hours (their allotment divided by the higher of the Federal or State minimum wage).
Additionally, States may hinpuse sanctions for noncompliance only for obligated hours~not
fixed hours in excess of the participant's obligation.

AN EQUAL OPPORTUNITY EMPLOYER
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All Regional Admimistrators 2

If a State intends to operate a self-initiated community service workfare component as
part of its employment and training (E&T) program, it must submit an E&T plan modification
to the Food and Consumer Service (FCS) for review and approval. If a State intends to
operate an independent community service program, it must submit a workfare plan to FCS for

review and approval.

If you have any further questions or comments concerning these community service
prograrms, of other workfare programs, contact Micheal Atwell, of the Program Design
Branch, Program Development Division, at (703) 305-2449,

y)

Yvelte S. Jackson
Deputy Administrator
Food Stamp Program




LaCit worglare program once within
six months of. the program's imple-
mentation and then in accordance
with the Management Evaluation
review schedule for that program area.

(e) Household responsibilities—(1)
Persons subject to workfare. House-
hold members subject to the work reg-
{stration requirements as provided in
§ 273.7(a) shall also be subject to the

" workfare requirements. In addition:

(i) Those recipients exempt from
work registration requirements due to
being subject to the work incentive
program (WIN) under title IV of the
Social Security Act shall be subject to
workfare if they are currently in-
volved less than 20 hours a week in
WIN. Those recipients involved 20
hours & week or more may be subject
to workfare at the option of the politi-
cal subdivision,

(i} Those recipients exempt from
work registration requirements due to
the application for or receipt of unem-
ployment compensation shall be sub-
ject to workfare requirements; and

(iii) Those recipients exempt from
work registration requirements due to
belng a parent or other houschold
member responsible for the care of a
dependent child between the ages of
six and twelve shall be subject to
workfare requirements. If the child
has its sixth birthday within a certifi-
cation period, the individual responsi-
ble for the care of the child shall be
subject to the workfare requirement
as part of the next scheduled recertifi-
cation process, unless the Individual
qualifies for another exemption.

(2)y Household obligation. The maxi.
mum total number of hours of work
required of a household each month
shall be determined by .dividing the
household's coupon allotment by the
Federal or State minimum wage,
whichever is higher, Fractions of
hours of obligation may be rounded
down. The household's hours of ¢bli-

gation for any given month may not
be carried over into another month
except when the household wishes to
end a disqualification due te noncom-
pliance with workfare in accordance
with paragraph (fX8) of this section.

(f) Other program requirements—i(1}
Priority placements. The State agency

646

. to accept an offer of workfare employ-

» “« nw CRR RN ST  FI 3 YA PRE L
plan shall indicate in the plan how it
will determine priority for placement
at job sites when the number of eligi-
ble participants s greater than the
number of available positions at job
-gites,
(2) Conditions of employment. ()
Recipients may be required to work up
to, but not to exceed, 30 hours per
week. In addition, the total number of
hours worked by a recipient under
workfare together with any other
hours worked in any other compensat-
ed capacity, including hours of partici-
pation in a WIN training program, by
such recipient on a regular or predict-
able part-time basis, shall not exceed
thirty hours a week. With the recipi-
ent's consent, the hours to he worked
may be scheduled In such a manner
that more than thirty hours are
worked in one week, as long as the
total for that month does not exceed
the weekly average of thirty hours a
week.
«{ii) No participant shall be required
to work more than eight hours on any
given day, except that with the recipi-
ent's consent, more than cight hours
may he scheduled.
(iii) No participant shall be required

ment if such employment fails to meet
the criteria established in § 273.7(4X1)
(i) and (ivy, and § 273.7¢102) (i), (iD),
(iv), and (v).

tivy If the workfare participant is
unable to report for job scheduling, to
appear for scheduled workfare em-
ployment, or to complete the entire
workfare obligation due to compliance
with Unemployment Insurance re-
quirements, the additional work re-
quirements established in § 273.7(e}
(1), {2}, (3), or (4}, or the job search re-
quirements established in § 273.7(f),
such inability shall not be considered
a refusal to accept workfare employ-
ment. If the workfare participant in-
forms the operating agency of the
time conflict, the operating agency
shall, if possible, reschedule the
missed activity. If such rescheduling
cannot be completed before the end of
the month, this shal! not be cause for
disqualification.

(v} The operating agency shall
assure that all persons employed in

workfare jobs reeeive Job-t cisled bene-
fits at the same levels and to the same
extent as similar non-workfare em-
ployees. These shall be benefits relat-
ed to the actual work belng performed,
such as workers’ compensation, and
not. to the employment by a particular
agency, such as heaith benefits. Of
those benefits required te be offered,
any elective beneflt which requires a
cash contribution by the participant
shall be optional at the discretion of
the participant. .

(vi) All persons employed in work-
fare jobs shall be assured by the oper-
ating agency of working conditions
provided other employees similarly
employed.

(\'r)li) The provisions of section 2(a)3)
of the Service Contract Act of 1965
(Pub. L. 89-286), relating to health
and safety conditions, shal] apply to
the workfare program.

(viil) Operating agencies shall not
provide work to a workfare participant
which has the effect of replacing or
preventing the employment of an indi-
vidual not participating in the work-
fare program. Vacancles, due to hiring
freezes, terminations, or 1ay-offs, shall
not be filled by a workfare partlcipant
unless it can be demonstrated that
such vacancies are a result of insuffi-
¢lent funds to sustain former staff
levela,

(ix) The workfare jobs shall in no
way Infringe upon the promotional op-
portunities which would otherwise be
available to regular employees.

(x) Workfare jobs shall not be relat-
ed in any way to political or partisan
activities.

(x1) Workfare assignments should, to
the greatest extent possible._take into
consideration previous training, expe-
rience, and skillsof & participant.

(xii) The cost of workers’ compensa-
tion or comparable protection provid-
ed to workfare participants by the
State agency, politlcal subdivision, or
operating agency {s a matchable cost
under paragraph (g} of this section.
Wwhether or not this coverage is pro-
vided, In no case is the Federal govern-
ment the employer in these workfare
programs (unless & Federal agency is
the Job site), and therefore, USDA
does not assume liability for any

HALGUBEY LA WL AR BRI  Te
ticipant while on the job. |
(xiil} The nondiscrimination requ rle~
ment provided in § 272.6(a) shall appky
to all agencies involved in the work-
rogram.
ra:';)p.rgg search period. The operating
agency may establish a Job searc{a
period of up to 30 days following certi-
fication prior to making a workfare ::sl
signment during which the potentia
participant is expected to look for ba
job. This period may only be estal t
lished at household certification, no
at recertification. The potential part.lct;
ipant would not be subject Lo any Jo
search requirements beyond those re-
quired under § 973.7 during this time.
(4) Participant reimbursement. Par-
ticipants shall be reimbursed by the
operating agency for transportation
and other costs that are reasonably
necessary and directly related to par-
ticipation in the program. These otheg
costs may Include the cost of chil
care, or the cost of personal safety
items or equipment required for per-
formance of work If these items are
also purchased by regular employees.
These other costs shall not include the
cost of meals away from home. No par-
ticipant cost which has been relm-
bursed under & workfare program oD-
arated under Title IV of the Social Se-
curity Act or any other workfare pro-
gram shall be reimbursed under the
food stamp workfare program. Only
reimbursement of participant costs
which arz up to but not in excess ofl
$25 per month for any participant wil
be subject to Pederal cost sharinghais
provided in paragraph (g)1) of this
section. Child care costs which are re-
imbursed may not be claimed as €x-
penses and used in calculating the
child care deduction for determining
household benefits. Pursuant to para-
graph (d)X1) of this section, a State
agency may deciﬁi% what its reimburse-
olicy shall be.
m?;)t pGoody cause. For the purpose of
this section, unless 2 State agency has
determined its good cause policy pur-
suant to paragraph (d)1) of this sec-
tion, good cause shall include:

(i} Circumstances beyond a house-
hold member's control, such as, but
not limited to: Illness; the illness or iné
capacitation of another househol

647



L T et e« 3 et =

Q:\COMP\FNS\FSAT7
Sec. 16 FOOD STAMP ACT OF 1977

cost of (1) the certification of applicant households, (2) the accept-
ance, storage, protection, control, and accounting of coupons after
their delivery to receiving points within the State, (3) the issuance
of coupons to all eligible households, (4) food stamp informational
activities, including those undertaken under section 11(e)(1)(A), but
not including recruitment activities, (5) fair hearings, (6) automated
data processing and information retrieval systems subject to the
conditions set forth in subsection (g), (7) food stamp program inves-
tigations and prosecutions, and (8) implementing and operating the
immigration status verification system established under section
1137(d) of the Social Security Act (42 U.S.C. 1320b-7(d)): Provided,
That the Secretary is authorized at the Secretary’s discretion to pay
any State agency administering the food stamp program on all or
part of an Indian reservation under section 11(d) of this Act such
amounts for administrative costs as the Secretary determines to be
necessary for effective operation of the food stamp program, as well
as to permit each State to retain 35 percent of the value of all funds
or allotments recovered or collected pursuant to sections 6(b) and
13(c) and 20 percent of the value of any other funds or allotments
recovered or collected, except the value of funds or allotments recov-
ered or collected that arise from an error of a State agency. The of-
ficials responsible for making determinations of ineligibility under
this Act shall not receive or benefit from revenues retained by the

-
ReCo0n

_(b) WORK SUPPLEMENTATION OR SUPPORT PROGRAM.——

(1) DEFINITION OF WORK SUPPLEMENTATION OR SUPPORT
PROGRAM.—In this subsection, the term “work supplementation
or support program” means a program under which, as deter-
mined by the Secretary, public assistance (including any bene-
fits provided under a program established by the State and the
food stamp program) is provided to an employer to be used for
hiring and employing a public assistance recipient who was not
employed by the employer at the time the public assistance re-
cipient entered the program.

(2) PROGRAM.—A State agency may elect to use an amount
equal to the allotment that would otherwise be issued to a
household under the food stamp program, but for the operation
of this subsection, for the purpose of subsidizing or supporting
a job under a work supplementation or support program estab-
lished by the State.

(3) PROCEDURE.—If a State agency makes an election
under paragraph (2) and identifies each household that partici-
pates in the food stamp program that contains an individual
who is participating in the work supplementation or support
program—

(A) the Secretary shall pay to the State agency an
amount equal to the value of the allotment that the house-
hold would be eligible to receive but for the operation of
this subsection;

(B) the State agency shall expend the amount received
under subparagraph (A) in accordance with the work
supplementation or support program in lieu of providing
the allotment that the household would receive but for the
operation of this subsection;

(C) for purposes of-—

August 22, 1996

RXt, -
——— 1T
R -
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(i) sections 5 and 8(a), the amount received under
this subsection shall be excluded from household in-
come and resources; and

(ii) section 8(b), the amount received under this
subsection shall be considered to be the value of an al-
lotment provided to the household; and
(D) the household shall not receive an allotment from

the State agency for the period during which the member
continuves to participate in the work supplementation or
support program. _

(4) OTHER WORK REQUIREMENTS.—No individual shall be
excused, by reason of the fact that a State has a work
supplementation or support program, from any work require-
ment under section 6(d), except during the periods in which the
individual is employed under the work supplementation or sup-
port program.

(5) LENGTH OF PARTICIPATION.—A State agency shall
provide a description of how the public assistance recipients in
the program shall, within a specific period of time, be moved
from supplemented or supported employment to employment
that is not supplemented or supported.

(6) DISPLACEMENT.—A work supplementation or support
program shall not displace the employment of individuals who
are not supplemented or supported. :
(cX1) The program authorized under this Act shall include a

system that enhances payment accuracy by establishing fiscal in-
centives that require State agencies with high error rates to share
'in the cost of payment error and provide enhanced administrative
funding to States with the lowest error rates. Under such system--

August 22, 1996

(A) the Secretary shall adjust a State agency’s federally
funded share of administrative costs pursuant to subsection (a),
other than the costs already shareg in excess of 50 percent
under the proviso in the first sentence of subsection (a) or
under subsection (g), by increasing such share of all such ad-
ministrative costs by one percentage point to a maximum of 60
percent of all such administrative costs for each full one-tenth
of a percentage point by which the payment error rate is less
than 6 percent, except that unly States whose rate of invalid
decisions in denying eligibility is less than a nationwide per-
centage that the Secretary determinss to be reasonable shall be
entitled to the adjustment prescribed in this subsection;

(B) the Secretary shall foster management improvements
by the States by requiring State agencies other than those re-

" ceiving adjustments under subparagraph (A) to develop and im-

plement corrective action plans to reduce payment errors; and
(C) for any fiscal year in which a State agency’s payment
error rate exceeds the national performance measure for pay-
ment error rates announced under-paragraph (6), other than
for good cause shown, the State agency shall pay to the Sec-
retary an amount equal to—
" (i) the product of—
(ID the value of all allotments issued by the State
agency in the fiscal year; times '
(II) the lesser of—
(aa) the ratio of—
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NOTE TO ELENA KAGAN
FROM: SETH HARRIéQZZZE:D

|
|
|
|
DATE: FEBRUARY 10, 1997 {
i
SUBJECT : MATERTALS YOU REQUESTED |

i

Attached are two draft documents we hdve prepared as part of
cur internal discussions regarding welfare reform and worker
protections: -

t
(1) "Key DOL Questions for Welfare Regorm
Implementation® which provides a preliminary and
general legal analysis of several issues that we expect
to arise. This docunent does not reflect all of our
latest thinking, but it is a reasonaer starting place.

(2) "FLSA and Welfare Reform" which addresses the
question of who is a "trainee" (and therefore not an
temployee") for FLSA purposes. !

!
Call me if you need any additional informatﬁon.

T
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CONFIDENTIAL DRAFT INFORMATION=--NOT ¢OR PUBLIC DISCLOSURE

f
I
1
I DRAFT
| 1/6/97
|
Thia deocumant is an internal, confidential comymunicatiion containing materials
that would not otherwise be disclosed to the public undexr the Freedom of
Information or Frivacy Acts. Release of this decument could significantly 1npedo
the delikoerative process within the governmsnt. Condequently. this decument is
labeled “Confidential” and no additional copies sheuld be made except those

needed by Federal employees invelved in the docioionil process.
!

. . i
KEY DOIL QUESTIONS FOR WELFARE REFORM
IMPLEMENTATION

The following questions and answers are intended to provide a
general overview of issues relating to the applicability of
Department of Labor administered labor protectxon laws to work
activities provided under the welfare reform law.

i
! (1) Would welfare recipients part1c1bat1ng in work
activities under the Personal Raspons#bllity and Work
Opportunity Reconciliation Act of 199% {PRWORA) be
considered “employees!" for purposes o% the FLSA o¢or would
they be considered “"wvoluntears'™ or "t#ainees" and exempt

!
from such coverage?

|

|

|
The FLSA has a broad definition of employeé that focuses on the
economic realities of the relationship betéeen the parties
carrying out an activity. As with all wor%ers, this standard
FLLSA test would be utilized to determine i% the minimum wage and

. overtime requirements apply to individuals engaged in activities
covered under the Act. Participation in m%st of the 12 work
activities described in the Act would prob%bly result in the
participant being considered an employee fér purposes of the FLSA

(the primary éxceptions are nonemployment éctivities such as
|
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|

!
, vocational education, job search assistanc?, and secondary school

f
attendance). While there is a recognized ?xception under the

FLSA for bona fide "volunteers," it is unlikely that participants
]

under PRWORA would meet the criteria for tﬁis exception. 1In

addition, while some activities may meet the six criteria
|
. | R .
necessary [or a recipient tc be deemed a bona fide "“trainee" not
subject to the FLSA reqﬁirements, this excéption generally will.

not apply.

t
i
!
1

(2) Are those "workfare" arrangamen#s under which a
|

recipient is required to participate in work activities as a

!
condition for receiving cash adaistanﬁe {without cash wages

) ! ‘
in addition to welfare benefits) permissible under the FLSA?

— t
l
|

Yes, as long as those participants who are!employees for purposes

of the FLSA are paid minimum wage and overﬁime. Using
. 1
traditional "economic realitieé" analysis,{it appears that most
‘of the reéuired work activities would conséitute employment under
the FLSA (i.e., participants would be “emp%oyees") and thus
participants would have to be paid wages a% a raté_not less than
the Federal minimum wage. States employing participants could
meet FLSA requirements by paying wages of %t least the minimum
_ wage and then offsetting the amount paid f%om the participant's
cash benefits. States employing participaﬂts may also consider
all or a portion of the cash benefits as'waLes where the payment

. !
- !
!

|
i
[
|
|
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|
!

clearly is identified as and is understoodgto be wages, and
certain other criteria (e.g. recordkeepings are met.
|
[Note: There is a 1995 10th Circuit CourtEof Appeals case that
held that an SSI “"workfare" program was not covered by the FLSA.
The decision in this case may not stand fu;ther scrutiny; it
could be distinguished from the PRWORA; an% it is not binding on
other Circuits. However, it is the only c%urt of Appeals
decision directly relating to a workfare p%Ogram.] |
|
(3) Could States that oéerated CQmmuLity work Experience
Programs (CWEP) for welfare recipientL under the predecessor
JOBS program, where the cash benefits:dividéd by the hours
wérked by the recipient were to equalior exceed the minimum
vage, continue to operate such progra&a in the same manner

i
! under the PRWORA?

f

[

1

|

!

Some modifications might be required, depeﬁding on the state's
1

implementation. While previous law specifically stated that a

|

CWEP participant was not entitled to a saléry or any other work

or training expense under any other provision of law, this
{
. ! :

provision was not included in PRWORA. i
j
1

The modification necessary for FLSA compliance could include

payment of wages to the participant for the hours of work and

o } 3

|
i
!
!
;
f
!
!
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|

i

offsetting reductions in the cash benefit% paid to such
participant or considering all or a porti&n of the cash benefits
as bona fide‘wages as described above. ;

i

| |

(4) May noncash benefits provided tﬁ participants in work
activities (e.g. child care sarvices)ibe credited toward

. i
neeting FLSA minimum wvage requirementP?
|
|
i . |
Only if such benefits are provided by the kmployer and meet other

|
traditional FLSA criteria for crediting ofl non-cash benefits,
: j

b

including (1) that acceptance of such benefits is voluntary, (2)

it is customarily furnished to employees ih the same position,

|
and (3) they are primarily for the benefit! of the employee. The
- |

FLSA also specifically prohibits certain efployer payments from

being credited towards the minimum wage anﬁ overtime obligations,
:

including payments for pensions and health: insurance (such as

Medicaid).

\ ($) May deductions from a participanL's wages be made by an
employer, with the effect of reducingfthe wage to an amount
less than the minimum wage, to repay %he state for benefits
provided to the participant? ;

!
i
In order for such deductions to be made, uPder traditional FLSA

standards, the employer may not benefit di%ectly or indirectly
k .

i

|

4

1
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f
[

from the deduction, and one of three critﬁria would have to be
met: (1) The employer is legally requiredito make payments to a
third party by court order, statute, etc.;! (2) the employee
voluntarily assigns a portion of the wages, to a third party; or
(3) the deduction repays a bona fide cash %dvance of wages by the

employer..
|

!
!

(6) Who is cons1dered the employer of waelfare recipients
participating in work activities for purposes of the FLSA

and OBHA -- the pub11c agency, or the|rec1pient of a wage
!
& subsidy or contract, or is there a jant employer

relationship?

1

{

|

i

i
As with such determinations for any employ?e, private or public,
the determination of who is the employer is fact sensitive and

i

therefore would be determined on a-case-by}case basis. The more
|

involved the State is in the placement andicontrol of the work
activities of a participant, the greater tpe peossibility that the
State would be found to be a joint employer. In these cases, the

State could be jointly liable for FLSA, OSEA {under State OSHA
|

plans) and other labor standards violation# even where private

!
sector placements are involved. However, Fhe mere payment of a

|
subsidy to an employer would not, in and of itself, be sufficient
]

to create a joint employment relationship.
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i
(7) Would there be any special exceprions to OSHA coverage

of welfare recipients carrying out wo#k activities for

: !
private sector employers?

!
!
|
|
- |
OSHA generally applies to private sector employment. While there

is no categorical exception under OSHA applicable to PRWORA
participants in the private sector, there $ay be some complicated
determinations to be made on a case-by—ca5$ basis as to whether

. participants are "employees", and who is t&e responsible
"employer', under OSHA. In particular, whére some wWork
activities are administered as part of a p¢blic-private
partnership, it is critical for purposes o% OSHA coverage whether
the relevant employer is a private sector éntity or the State.
Generally; case law under OSHA tends to pl%ce compliance

responsibility on the party most directly in control of the
i

physical conditions at a worksite. - (Note: | the criteria for such

determinations are set forth in 29 CFR Part 1975).

|
(8) Are there any health and safety Qtandards applicable t
: | .
waelfare reciplients participating in wdrk activities for
I
public sector employers? !

OSHA does not have jurisdiction over public sector employers.

However, if a State has an OSHA-approved State plan, the State is
!

reguired to extend health and safety coverége to employees of
- 6

!
|
I
i
|
1
i
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|
State and local governments. Therefore, qhe 23 States and two
territories with OSHA-approved State planﬁ would have applicable

health and safety standards to the extent participants would be
|

deemed "employees" of public agencies. Id the other States and

territories, there would be no coverage ofi public sector

:
|
employment. t
|
|
!

(9) Are welfare recipients participating in work activities
1

for public and nonprofit agaencies ;eqbired to be covered n
i . '
under the unemployment compensation pFogram, or 4o they meet ’\‘.

i
the general exception to such coverage provided to
! .

participants in publicly~funded "workﬁrelief“ or "work
T
training" programs? ‘
i
i
| Federal UI law requires States to extend U& coverage to services
' !
performed for State governments and non-prbfit enmployers unless

I .
the service is performed for those entities as part of a work-
{

r
relief employment or work training program. A number of

community service-related activities under, PRWORA could fall
J
within the work-relief exception to UI covFrage of services

i
performed for State and Jocal. agencies or Ponprofit

organizations. An Unemployment Insurance ?rogram Letter (UIPL
|

30-96) issued in early August clarified thé criteria applicable
i

to the work-relief and work training exceptions and generaliy

i
i
I
I
i
I
1
!
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T
i

focused on whether the purpose of the actiyity is to primarily
benefit community and participant needs (v%rsus normal economic
considerations)} and whether the services ake otherwise normally
o | :
provided by other employees. If such actiyities do not meet the
w
criteria for the exception, participants p?oviding services for
e 1
these entities would likely be covered by the UI program.
?
i

(10) Are there any other special sxc?ptions to UI coverage

: |
that could be applicable to welfare recipients?
1

The "work relief' and "work training" exce%tions do not apply
with respect to services performed for pri%ate sector employers.
Therefore, in the private sector the issueé of whether a
participant is an "employee" and which ent$ty is the "employer"
will also be critical to determining wheth%r participants are
covered by UI. The tests for making theSegdeterminations is
similar to the common law and other tests ésed under many other
laws, with the right to direct and control work activities being
the primary factor for determining who is %he employer.

1
(11) Would Federal non-discriminatio# laws apply to

complaints of welfare recipients relaéing to the

administration of work activities under the PRWORA?

]
1]
i
t
i
|
'
i
i
I
|
.
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Yes, non-discrimination issues could arise}-- primarily under
!

titles VI and VII of the Civil Rights Act,| the ADA, section 504
: |
of the Rehabilitation Act, and the ADEA. Furthermore, if

|
participants work for employers who are also Federal contractors,
!

discrimination complaints could be filed urder Executive Order

11246, Section 503 of the Rehabilitation Act of 1973, or the

Vietnam Era Readjustment Assistance Act. '

|

|
(12) Are there other Acts administe#ed by the Department
that are relevant to the implementatqon of work activities

‘ under the PRWORA? |

,'

|

For participants meeting the FLSA definit%on of “employees",

protections under the FLSA Child Labor prévisions (for example,

restrictions in Hazardous Occupation Ordeés) would apply. In the

|
somewhat unlikely event that such particiﬁants meet the time-in-

1

service and other eligibility requirement% of the Family and
Medical Leave Act, the protections of thaﬁ Act would apply as
well. In addition, if the work activitie% relate to Federally-
assisted construction, Davis-Bacon Act reéuirements are likely to

be applicable. We are also considering wﬂether participants
|
I would be. deemed "employees" for purposes #f determining
i
compliance with ERISA's minimum participa?ion and Q},_

. .. . !
nondiscrimination rules. ; PV

!

1

)
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|
There are alsc a number of employment and ¢raining programs
administered by the Department under JTPA éhat could serve
welfare recipients and count as work activ;ties under the PRWORA.

|
However, the JTPA labor protections would Be applicable to such

!
I activities. }
I
[
|

|
It should also be noted that under certainicircumstances, the

addition of participants to an employer's Qorkforce could trigger
coverage of labor protectioné for all of tﬁe employer's workers.
For ekample, if an employer has 48 regglarjemployees and adds 2
participants who meet the FLSA definition %f “"employees" the
employer would reach the 50 employeée thresﬂold that could trigger
coverage under the FMLA if other criteria 4re met. Similar
results could occur with respect to the tr%ggering of reporting
requirements under OSHA and OFCCP and othe:d; program areas.
i
. | - ;
' i
In addition, the number of employees could;affect a small
employer's eligibility for penalty reducti%ns under programs
required to be established pursuant to the%Small Business

Regulatory Enforcement Fairness Act of 1996 (SBREFA) for small

[
businesses for violations of certain laws (e.g. OSHA).

|
l
|
|
5

10
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The Fair Labor Standards Act (FLSA) provides minimum wage and
overtime protections for covered_employees.ﬁ The FLSA definitions
of the terms "employ," "employee" and "employer" are broader than
the common law definitions. The FLSA defines "employ" as to
"suffer or permit to work." 29 U.S.C. 203(9). “An entity
‘spuffers or permits’ an individual to work if, as a matter of
economic reality, the individual is dependeht on the entity.~”
Aptenor v. D&S Farms, _ F.2d __ (11th Cir. 1996). This is a
fact-intensive inguiry. Rutherford Food Corp. v. McComh, 331
U.S. 722 (1947). '|

: |
The welfare reform law (“TANF”) permits 12 kategories of “work
activities.” However, whether someocne is ah employee protected
by the FLSA does not turn on the welfare law’'s title of the
activity. ' The law contains no definition of those activities or
detailed description of how they will be stfuctured. Therefore,
we can make no across-the-board judgments reégarding whether a
person performing in any one of the twelve categories of "work
activities" would be an employee under the FLSA.

|

An employment relationship may exist under #he FLSA even where
the parties properly label the program as "training" for purposes
of the TANF. Where the training is not conﬁected with any
employment and ie provided in a school setting, the trainee
likely is not even engaged in *work” and thus probably is not
covered by the FLSA. On the other hand, whére the training is
provided in a work-based setting, “work* is being performed and
an employment relationship may exist. Halling v. Portland
Terminal Co., 330 U.S. 148 (1947). The standard FLSA test
Iprovides that an employment relationship does not exist in that
situation if: l

(1) the training is similar to that which would be given in
a vocational school; '

(2) the training is for the benefit oflthe trainee;

(3) the trainee does not displace a regular employee;

(¢4} the employer derives no immediate advantage from the
trainee‘s activities; |

(5) the trainee is not entitled to a J?b after the training
is completed; and

(6) the employer and the trainee underétand that the .

I
i
1
I

‘ ] . . - 1 . .
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| employer will not pay the trainee wages oriother compensation.
| )

For example, a trainee may learn to weld by working beside and
under the supervision of an experienced welder at a manufacturing
plant, without expecting any compensation. | If the employer gets
no benefit from the trainee’s activities, #ecause the time and
effort the welder epends in clogely observing the trainee
outweighs any usefulness, and there is no éuarantee that the
employer will hire the trainee after the training, the test for
employee status probably would not be met.|

Even where an individual is an employee, nét all training time is
compensable hours of work. An employer is}not reguired to
compensate an employee for training time if: (1) attendance is
outside of the employee’s regular working hours; (2) attendance
is voluntary; (3) the training is not directly related to the
employee’s job; and (4) the employee does not perform any
productive work during such time. 29 CFR 785.27. For example,
if a State, in its capacity as the provideﬁ of welfare benefits

' requires attendance at training that is noq job-related, such as
training in parenting skills or GED training, such time is not

compensable hours worked. E

i
The fact that an employer need not compensite an employee for
such training time (or the fact that some people receiving
training are not employees at all) does not mean that the
activity does not count as a “work activitﬁ" for purposes of the
TANF .
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