NLWJC - Kagan
DPC - Box 063 - Folder-005

Welfare-Means Tested Benefits
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The Honorable Janct: Reno '
Atomey General _ +2 i_ﬁ T g 7 L
U.S. Department of fustice AN [ e’
Washington, D.C. 200530 " e
. . l Lot b L ears ’M

Decar General Reno: " : wn Uad i veued i 7.
' 01 Wavedd wr? %
I was very dismayed and disappointed after having read the Office of Legal Counsel’s
memorandum that was presented to me 2s justificaton for your interpretation of the term
“means-tested public benefit" as will be used in future affidavits of support executed by sponsors

of intending immigrunts.’

On July 1}, Justice Department officials inciuding Deputy Assistant Attormney General
Randolph D. Moss t:ld me thar the term would be interpreted as only applying to benefits
provided through mzndatory speading programs, i.¢., entitlement programs. [ was later given the
memorandum, written by Mr. Moss and Acting Assistant Attorney General Dawn Johnsen, that I
understand was’adopied by this Administration as the basis for its definition of “means-tested
public benefit.” [ can only conclude that the Adminisiration’s analysis was consu-ucted to fita

predetermined resuit — that is, to mipimize the scope of the term.

Section 551 of the Illegal Immigration Reform and Immigrant Responsibility Actof 1996
(IIRIRA) requires that the new affidavit of suppont you ate 1o draft is to be legally enforceable
against the sponsor by any entity “that provides any means-tested public benefit.” By
inlerpreting this term to apply to anly mandatory spending programs, you arc relieving the .
sponsor of all responsibility for benefits consumed by the sponsored imumigrant that are provided
through discretionary programs. This is terrific blow not only to [IRIRA but to the Amencan
taxpayer as well, made doubly powerful by the fact that the interpretation is unfounded.

The Adminisiration justifies its conclusion solely because the definition of the term
“Federal means-tested publlc benefit” was removed from S, 1956, last year’s Senate version of
welfare reform legisiation, on the Senate floor on a “Byrd rule” point of ordér raised by Scnator

' Memotanduin for Harriet eneral el, De
Services (Jan. 14, 19%7)(hereinafter cited as “Memo”).
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Exon.’ The definitio .;mn‘d that

[T)he tewin “Federal means-tested public benefit” means a public benefit (mcludmg cash
medical, houting, and food assistance and social services) of the Federal Government in
which the elig.ibility of an individual, household, or family eligibility unit for benefits, or
the amount of such benefits, or both are determined on the basis of i 1ncome, resources, or

financial neced of the individual, household, or unit.’

The Byrd rule" allows a Senator to raise a point of order against “extrancous™ provisions ™
The rule describes six types of extraneous -

provisions, including provisions that do not produce a change in outlays or revenues and
prows:ons that are not within the jurisdiction of the committee that submitted them far inclusion

in the reconciliation nicasure.

Senator Exon abjected to many provisions in his point of ordct His rationale for
objecting 1o the definition of “Federal means-tested publ.u: benefit" was that “Aspects are not in
Finance Committee's jurisdiction:'™ No Senator made a mouon to waive the Byrd rule (which

would have required €0 votcs) in this instance.

Ms. Johnsen a d Mr. Moss conclude that the definition was struck because “it reached

discretionary spcndmg- programs” (having no direct budgetary impact, as mandatory entillement
programs would).® Thaerefore, the “legislative record provides strong evidence that the phrase
*federal means-tested public benefits,” as used in [PRWORA], should be constmed to reach only

mandatory (and not discretionary) spending programs.™” Thus, the term “means-tested public
benefit” as it applies t the new affidavit of s.xpport should be so construed, or so [ was told on

July 11.

Not only is thi: argument wrong-headed, it is simply perplexing. Ms. Johnsen’s and M.

* Cong. Rec. $:423 (July 22, 1996).
. 1956, 10411 Cong., 2d Sess. sec. 2403(c)(1) (1996).

‘2 US.C. sec. 544. ' i

* Cong. Rec. S4424 (July 22, 1996).

¢ Memo at 2. “The Parliamentarian upheld Senator Exon’s Byrd rule objection on the
grounds that the provision was outside the Finance Committee’s jurisdiction and that; to the
extent the definition er sompassed discretionary programs, its impact en the budget was ‘merely

incideatal.*™ [d. At 6.

Y4 At 7.
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Moss' memorandum présents the views of the Office of Legal Counsel “regarding a construction
... of the scopc of the phrase *federal means tested public benefit[s)” contained in the Personal
Responsibility and Witk Opportunity Reconciliation Act of 1996 . . . " Howewer, the only term
relevant to the new aflidavit of support is “means-tested public benefit”, and this term, along
wath all requirements lor the new affidavit of support, is contained in section SS 1 of [IRIRA.S.

And [IRIRA was never part of a reconciliation bill!

The interpretation of a term justfied solely by the epplication of the Byrd rule to the
legislation the term is rontained in does not wansfer to 2 similar term in another pieee of
legislation not subjcct to.the Byrd rulc inthe first place. The memorandum provides no -
justification at all for «n interpretation of “means-tested public benefit" as contained in IIRIRA.

Even if we were to examine the meaning of the termm “Federal means-tested public
benefit” as it exists in PRWORA, thete is no legitimate rationale for concludinng that it does not
encompass benefits pravided by discretionary programs simply because its definition was

“Byrded-out.” ' >

The Byrd rule 1s merely a procedural device, an internal Senete rule designed to protect
the Senate’s deliberative process by excluding from consideration under expedited reconciliation
procedures extraneous provisions added by the House. It was never inteaded to play any rolein
the executive branch’s interpretation of a statute. This is not just my opinion, this is how the
Senate Parliameatarian’s Office views the Byrd rule. By all means ask Senate Parliamentarian
Bob Dove (202-224-6:28) -- [ wish Ms. Johnsen and Mr. Moss would have done so before

writing their memoran dum.

-

If the Administration’s reliance on the Byrd rule for purposes of statutory interpretation
was improper, how then should we interpret “means-tested public benefit” or “Federal means-

tested public benefit”? The Supreme Court tells us that:

-

As in all cases jnvolving statutory construction, “‘our starting point must be the language \j
emploved by Congtess,” . . . and we assume “that the legislative purpose is expressed by
the ordinary meaning of the words used.”. . . Thus, “[a]bsent 2 clearly expressed

legislative intertion to the contrary, thst language must ordinari:v be regarded as

conclusive,'®

'1d. at .

? While PRWORA also contained provisions setting forth the requirernents for a new
affidavit of suppart (sec:. 423), superseding requirements were cantained in the later-enact

IIRIRA. :
1* American Tohacco Co. v, Patlerson, 456 U.S. 63, 68 (1982)(ci;ations omitted).
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Consistent with this precedent, the ianguagcl of PRWORA clearly indicatcs that the term
“Federal means-tested public beacfit” includes benefits provided through discretionary programs,
and there is no “clearly expressed legislative intention to the conurary ™

“Federal mcar s-tested public benefit” is an undefined term in PRWORA. The Supreme
Court has held that when a term used in a stacute is not defined in that statute, “we construe [the)
lerm in accordance w:th its ordinary ot natural meaning."!' Wheic would one find the ordinary
meaning of a term? A dictionary is an appropriate source for gleaning that ‘ordinary
meaning. "' ‘ -

Webster's Third New International Dictionary of the English Language Unabridged
defines “means test” i “any cxamination of the financial state of 2 person as a condition
precedent to receiving social insurance, public assistance benefits, or other payments from public
funds.” The Random House Dictionary of the English Language defines “mcans test” as “‘any
investigation into the financial position of a petson applying for aid fiom public funds.™

There is no indication in these definitions that means-tested benefits are limited to those
provided by "mandatcty” benefit programs. Ms. Johnsea and Mr. Moss argue that “the
proposition that combining plain terms necessarily results in an cqually plain phrase is not at all
sclf-evident.”*? However, I find it inconceivable that “Federal means-tested public benefit”

could mean anything other than a Federal public benefit that is means-tested.

An additicnal .ndication of the ptoper definition of the term “Federal means-tested public
benefit” in section 405 of PRWORA is provided by the fact that the term is preceded by the word
“any.” Webster's New Wocld Dictionary defines “any™ to inean “without limit” apd “every”.
The plain meaning of the phrase “any Federal means-tested public benefit" -- every Federal
means-tested public bunefit without limit -- is directly at odds with the Administration’s reading
of the phrase. “Any Frderal means-tested public benefit” cleasly cannot mean “a means-tested
benefit except if it is provided through a discretionary program™.

The structure ¢ f PRWORA provides additional evidence that “Federal means-tested
public bencfit” must bz read to include benefits provided through discretionary programs.
Section 403 of PRWORA includes the term “Federal means-tested public benefit™ in subsection
(a) and then sets out alist of exceptions in subsection (c)(2) -- the “limitation" as to the receipt of
Federal means-tested public benefits by “qualified™ sliens in (3) does not apply to the

“[a]ssistance and benefits” listed in (¢)(2).

""EDILC v.Mever, 114 S.Cr. 996, 1001 {1994).
12 Kova Seiko (lo_Lid. v _{U.S.. 36 F.3d 1565, 1571 n.9 (Fed. Cir. 1994).

3 Memo at 9 (footnote and citation omitted).

Ve e oy me oy [l N U B o T 1]



08701797 FRI L3:4Y DFAM 4UZ dY! teve

IMNIGRATION & CLAINS i@aoy-

-y

o7 -0 87 UED 0y 11 FaX U031 LI IGr:

5

Conspicuously absent from (¢)(2)'s list of exceptions is “bencfits provided under a
discretionary program.” The Supreme Court has ruled that “{w]here Congress explicitly
enumerates certain exceptions to a general prohibition, additional exceptions are nat to be
implied, in the absenc: of evidence of a contrary legislative intent.”"" Since, as will be shown
shortly, there was no contrary legislative intent, “Federal means-tested public benefit” iu section
403(a) should not be rrad as containing an exception for “discretionary™ benefits not found in

scction 403(c)(2).

Also, the list 0" exceptions 1n subsection (€)(2) itself includes discretionary programs! As -
Ms. Johnsen and Mr. }oss admit in their memorandum, a “textual argument™ can be madc that
“{t)he inclusion of some discretionary programs in this list of exceptions would be unnecessary
unless the term itself-included such programs.”™’ But, this is more than an “argument”, itis 2
cannon of statutory construction. As the Eleventh Circuit has stated, “[i]n a case of a true
statutory exception . . . an exceplion exists only o exempt something which would otherwise be
covered."* The statut: is thus clear that the definition of “federal means-tested public benefits”

includes benefits provided through discretionary programs.'’?

All thete is left to do is to determine whether there was “¢lear congressional intent' that
would have us sct aside the plain meanuag of the statute.

As Ms. Johnser and Mr. Moss admit ia their memorandum, the conference commitiee’s
report on PRWORA states that “[i]t is the intent of conferees that [the deleted] definition be
presumed to be in place. for purposes of this title.”!* The deleted definition was the one quoted at
the beginning of this leiter that made no distinciion beiween “mandatory™ and “discretionary™

benefits. So much for contrary legislative intent.

The memorandi:m states that “{w]e believe that this statement in the conferees’ report

-

“ .S v, Smith, 111 S.Ct. 1180, 1185 (1991).

15 Memo at 10.

*“ Florida Gulf(;: vilding and struction Trades
1328, 1341 (11th Cir. 1986). B

dv.NLRB,6 796 F.2d

'” Ms. Johnsen znd Mr. Moss explain away this problem by stating that “[t}he
categorization of particular programs as mandatory or discretionary is not ar all obvious, and it is
likely that many, if not nost, members [of Congeess]) did not know precisely which pragrams fell
into which category.” Memo at 11, This argument shows a deplorable contempt for Congress

that is unfortunately als.s exhibited elsewhere in the memorandum.

'* H. Conf. Rep. No. 104-725, 104th Cong., 2d Sess. 381 (1996), reprinted in 1996
U.S.C.C.AN. 2649, 2770,

L e . ——— Ty P T /T S il
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cannat be taken as controlling.™?  Even if we were to accept this argument that the conferees’
statement is not “coatrolling™ (which [ inust object to as showing altogether too little respect for
Congress on the part of the Justice Department), the statement must still be agreed to ownp other
proflered legislatve history. [tis a settled maner of starutory construction that, as the Seventh
Circuit states, a conferznce repont “is the most persuasive cvidence of congressional intent
besides the statute itsel £77° Why? Because “the confercnce report represents the final statement

of terms agreed to by toth houses .. . "

There can surely be no “clearly expressed legislative intent” that {s contradicted by the
conference report itseli! Thus, as the Supreme Cowt ruled, we must retumn to the language of the
statute (even if ather Jegislative history could be argued to provide some cvidence of a contrary
meaning). As [ have shown earlicr, this language clearly indicates that “Federa] means-tested
public benefit” must be read to include benefits provided through discretionary programs.

The other legislative history used by the Administration to support its interpretation of
the termn “Federal means-tested public benefit” is contradicied and made impotent by the
language of the conference report. Even if it were not, this “other |egislative history” is not
propetty read as excluding “discretionary™ benefits. For it is merely a recitation of the events
swrounding Senator Ex.on’s point of order involving the Byrd rule -- a procedural rule

inappropriate for statutary interpretation.

Even if Senator Exon’s utilization of the Byrd rule were relied upon for statutory
interpretation, it would not ia this case indicaie that “Federa] means-tested public benefit™ should
exclude “discretionary” benefits. If Senator Exon had waated to limit the meaning of the term to

“mandatory” programs, he should have done one of two things.

One, when he raised his point of order cn the basis of the Byrd rule, he should have
included the phrase “an’s Federal means-tested public benefir” itself*? in the list of viclations of
- the Bytd rule that he sent 1o the Chair. Or, two, afler raising his point of order to the definition,
he should have offered un amendment 1o PRWORA adding “a benefit provided through a
discretionary program” (o the list of exceptions -- those “Federal means-tested public benefits

'* Memo at 1.

2 Resoluti ;gmmiﬁmm,'lb?jd 416, 421 (7th Cir. 1993). See also

Northwest Forest Resource v, Glickman, 82 F.3d 825, 835 (Sth Cir. 1996); Austin v. Qwens-
Brockway Glass Containsr. Inc., 78 F.3d 875, 881 (4th Cir. 1996); RIR Nabisco, Inc, v U.S,,

955 F.2d 1457, 1462 (11th Cir. 1992). )
3 Dembv v _Schyeiker, 671 F.2d 507. 510 (D.C. Cir. 1981), quoted in Resolution Trust
Camoration at 421 .

' The term was contained in section 2403(a) of S. 1936,

. L m [ B T S Yo T |
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which the restrictions o receipt by “qualified™ aliens would not apply

Senator Exon ¢ liminated a definition of “Federal means-tested public benefit”, but he left
the underlying term alane. Since the underlying team had a clear meaning in standard Eoglish --
2 mcaning that included benefits provided through discretionary programs -- his actions did not

affect that meaning.

Additionally, v-e cannot antribute Senator EXon's intent in raising his Byrd rule pointof
order to the other members of the Senate. Given that the underlying term had a clear mecaning in
standard English, othcr Senators would have assumed that this “ordinary" meaning would still
apply to the term. They could not know what Senator Exon was up to unless he informed them.
This, he did not do until August 1, when on the floor of the Senate he ascribed his intent in
offering his point of e1der to limiting the definition of “Federal means-tested public benefit” to
benefits provided thronigh mandatory programs.?* At the time, the Scnate was considering the
conference report to PIAWORA -- it had long since passed the versions of S. 1956 to which
Senator Exon raised his Byrd rule point of order.

Remember, when Senator Exon made his point of order (on July 22), he merely indicated

that, as to the definition of “Federal means-tested public benefit”, “Aspects are not in Finance

Committee's jurisdict'on.”" How could any other Senator have known of Senator Exon's intent
when it mattered, wheis he or she could have offered a motion to waive the Byrd rule?

For the reasons set forth in this letter, I urge you in the strongest terms to reconsider your
interpretation of “Federal means-tested public benéfit” as it will be utilized in affidavits of
support. The present Llepartment of Justice interpretation is utterly lacking in merit and makes a
travesty of statutory in:erpretation. More importantly, it prevents from being fulfilled the
promise to the Americitn taxpayer that was the [flegal Immigration and Immigrant Responsibility

Act of 1996,

Sincerely,

Lamar Smith
*Chairman, Subc¢ammittee on Immigration

and Claims

Y These exceptions were found at section 2403(c)(2) of S. 1556.

» Cong. Rec. 7400 (August 1, 1996)(statement of Senator £xon). The claim is not
made unti! August 1 that the Senate Parliamentarian agreed that benefits provided through
discretionary programs violated the Byrd rule. [d, (statement of Senator Graham).
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Diana Fortuna
08/15/97 04:29:25 PM

Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EQP, Cynthia A. Rice/OPD/ECP, Christopher C.
Jennings/OPD/EOP
ce: Cathy R. Mays/OPD/EOP, Laura Emmett/WHO/EQP

Subject: fax you will receive

OMB is ready to clear the definition of means tested benefits. {Background is attached if you're
interested).

In arder to make sure we are OK with it, some or all of you will get a mysterious fax from Josh
Gotbaum with an issue paper on the subject attached. The purpose of this is to give us a chance
to speak now or forever hold our peace. | think the new definition is sensible, and so you can do
nothing.

Forwarded by Diana Fortuna/OPD/ECP on 08/15/97 04:26 PM

Diana Fortuna
08/14/97 01:34:58 PM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Cynthia A. Rice/OPD/ECP, Christopher C. Jennings/OPD/EOP
Subject: definition of means tested benefit and new child health program

People have been looking into this question of whether we should reconsider our (tentative)
definition of means tested benefits, such that it would exclude the new child health program.
Everyone has concluded or will probably conclude soon that we should give up on this. Apparently,
there is some legal argument that you could exclude the new program, on the grounds that capped
entitlements should be excluded. However, our opponents might argue that this clouds our big
argument {the colloquy when the Byrd Rule knocked out a definition last year made an important
mandatory/discretionary distinction).

Also, even if this logic were acceptable to OLC, the same logic would also let TANF off the hook -
and the only means tested programs we have defined in the entire government are SSl, food
stamps, Medicaid, TANF, and probably now this new child health program. Taking TANF off the
listt too would risk making Lamar Smith even madder than he is, such that he would mount a more
serious legislative effort to get a much meaner definition into the law. So there seems to be an
emerging consensus that we are at the end of the line on this -- HHS, Apfel, NEC, and | guess me
too. OMB is still checking with Josh Gotbaum, but ! think he will agree. HHS will probably
officially issue it next week, so let me know if you aren’'t ready to drop this.
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HHS Definition of IFederal Means-Tested Benefits - INFORMATIONAL
ISSUE

This note informs you that III1S intends to issue a I'ederal Register Notice that defines Fedcral
means-tested public benefits. As written, the HHS agencics that wi)] be defined as a Federal
means-tested public benefit are TANIY and Mcdicaid.

HHS has concluded that the Children’s 1lealth Insurance Program will be considercd a Federal
means-tested public benefit, although it will not be specifically listed in the Notice. Given the
approach already taken for other programs, particularly TANI, other options for Children®
Health were nol feasible. The Children’s Health Insurance Program will not be mentioned in the

Notice since the program will ational until October 1, 1997 and we anticipatc that
HHS will publish this Noticé next week.

BACKGROUND

Under the welfarc reform law, Jegal immigrants who enter the country on or after the date of
cnaciment are ineligible for any Federal mcans-tested public bencfit for a period of five years
after their date of entry into the 11.S. The welfarc reform jaw did not provide a statutory
definition of Federal mean-tested public benefits and thercfore the definition must be established
by the Administration.

The main benefit administering agencies, including HHS, SSA, USDA, and Fducation will use
the same dcfinition as put forth in the HHS Notice, but HHS will be the first agency 1o publish
the definition. As written, the definition would include all Federal means-lesied, mandatory -
spending programs. Under HHS programs, this definition will apply to TANIF and Medicaid.

L L v e Tt mr o
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Record Type: Record

To:

cc:
Subject: Means tested benefits and Lamar Smith letter

Forwarded by Elena Kagan/OPD/EOP on 08/12/97 04:02 PM

Diana Fortuna
08/12/97 01:46:03 PM

Record Type: Record

To: Elena Kagan/QPD/EOP

cc: Cynthia A. Rice/OPD/ECP
Subject: Means tested benefits and Lamar Smith letter

You asked where this issue is, and said you weren't aware we had issued it yet. We haven't
officially issued it, because DOJ felt very strongly that they first must consult with Rep. Lamar
Smith. That happened almost a month ago. He insisted on seeing a copy of the OLC opinion from
last January, and then he wrote this nice letter to Reno. The plan is for the agencies to officially
issue the definition this week or next, but the cat is kind of out of the bag since Smith already
knows. So | don't think it will get any attention. Also fyi, it appears that the new child health
program will end up getting classified as means-tested, but it's not 100% sure yet.
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I was very dismayed and diseppointed after having read the Office of Legal Counsel's

mcmorandum that was presented to me as justification for your interpretation of the term
“means-tested public: benefit” as will be used in future affidavits of support executed by sponsors

of intending immigrunts.’

Dear General Reno:

On July 11, Justice Department officials inciuding Deputy Assistant Attomey General
Randolph D. Moss tld me that the term would be interpreted as only applying to benefits
provided through mzndatory speading programs, i.e., entitlcment programs. I was later given the
memorandum, wtitt¢n by Mrt. Moss and Acting Assistant Attorney General Dawn Johnsen, that
understand was'ado[;led by this Administration as the basis for its definition of “means-tested
public benefit.” [ can only conclude that the Admiristration’s analysis was constn.'lcted to fita

predetermined result - that is, to minimize the scope of the term.

Section 551 of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996
(IIRIRA) requires that the new affidavit of suppont vou are to draft is to be legally enforceable
against the sponsor by any entity “that provides any means-tested public benefit.” By
interpreting this termn to apply 1o only mandatory spending programs, you are relieving the .
sponsor of all responsibility for benefits consumed by the sponsored imunigrant that are provided
through discretionary programs. This is terrific blow not only to [IRIRA but to the Amenican
taxpayer as well, made doubly powerful by the fact that the interpretation is unfounded.

The Adminisiration justifies its conclusion solely because the definition of the term
“Federal means-tested public benefit” was removed from S, 1956, last year's Senate version of
welfare reform legis!ation, on the Senate floor on a “Byrd rule™ point of ordér raised by Scnator

' Memoranduin for Harriet S, Rabb,_General Coupsel. Depantment of Health and Human

Services (Jan. 14, 19%7)(hereinafier cited as “Memo").
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Exon.? The definition srated that;

[Tlhe tern ““Federal means-tested public benefit” means a public benefit (including cuh
medical, housing, and food assistance and social services) of the Federal Government in
which the elig.ibility of an individual, household, or family eligibility unit for benefits, or
the amount of such benefits, or both are determined on the basis of income, resources, or

financial nced of the individual, household, or unit.’

The Byrd nule” allows a Senator to raise a point of order against “extrancous” provisions

- during Senate considuration of a reconciliation bill. The rule describes six types of extraneous -
provisions, including pravisions that do not produce a change in outlays or revenues and

prows:ons that are not within the jurisdiction of the committee that submitted them for inclusion

in the reconcilistion nicasure.

Senator Exon nbjected to many provisions in his point of arder. His rationale for
- . .. = w [t 1Y -
objecting to the definition of “‘Federal means-tested public benefit" was that “Aspects are not in
Finance Committee’s jurisdiction.’™ No Senator made a mouon to waive the Byrd rule (which

would have required ¢0 votes) in this instance.

Ms. Johnsen a1d Mr. Moss conclude thet the definition was struck because “it reached
discretionary speading programs” (having no direct budgetary impact, as mandatory entitlement
programs would).* Tacrefore, the “legislative record provides strong evidence that the phrase ‘
“federal means-tested public benefits,’ as used in [PRWORA], should be construed to reach only
mandatory (and not discretionary) spending programs.”™ Thus, the term “means-tested public
benefit” as it applies ti: the new affidavit of s.1pport should be so construed, or s | was told on

July 11.

Not only is thi: argument wrong-headed, it is simply perplexing. Ms. Johnsen's and M.

?Cong. Rec. $3423 (July 22, 1996).
5. 1956, 10411 Cong., 2d Sess. see. 2403(c)(1) (1996).
‘2US.C. sec. 644, ' .

* Cong. Rec. St424 (July 22, 1996).

® Memo at 2. “"‘he Parliamentarian upheld Senator Exon’s Byrd rule objection on the
grounds that the provision was outside the Finance Committee’s jurisdiction and that, to the
\/ extent the definition er compassed discretionary programs, its impact on the budget was ‘merely
incidental.” [d, At 6.

[d. At 7.
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Moss' memorandum piresents the views of the Officc of Legal Counsel “regarding a construction
- . . of the scope of the phrase ‘federal means -tested public benefit]s]” contained in the Personal

Responsibility and Witk Opportunity Reconciliation Act of 1996 .. . "' However, the only term
relevant 1o the new aflidavit of support is “means-tested public benefit”, and this term, along
wath all requircments for the new affidavit of support, is comained in section 551 of IIRIRA.%.

And [IRIRA was never pan of a reconciliation bili!

The interpretation of a term justified solely by the application of the Byrd rule to the
legislation the term is ontained in does not ransfer to a similar term in another piece of
legislation not subject to.the Byrd rule in'the first place. The memorandum provides no
justification at all for «n interpretation of “means-tested public benefit™ as contained in IIRIRA.

Even if we were to examine the meaning of the term “Federal means-tested public
benefit™ as it exists in PRWORA, thete is no legitimate rationale for concluding that it does not
encompass benefits pravided by discretionary programs simply because its definition was

“Byrded-out.” ’ »

The Byrd cule 1 s merely a procedural device, an internal Senate rule designed to protect
the Senate’s deliberative process by excluding from consideration under expedited reconciliation
procedures extraneous provisions added by the House. It was never intended to play any role in
the executive branch’s interpretation of a statute. This is not just my opinion, this is how the
Senate Parliamentariar’s Office views the Byrd rule. By all means ask Senate Parliamentarian
Bob Dove (202-224-6:28) -- [ wish Ms. Johiisen and Mr. Moss would have done so before
writing their memoran:lum.

If the Administration’s reliance on the Byrd rule for pusposes of statutory interprotation
was improper, how then should we interpret “means-tested public benefit” or “Federal means-

tested public benefit®? The Supreme Court tells us that:

As in all cases jnvolving statutory coastruction, “our starting point must be the language \/
employed by Cungress,” . .. and we assume “that the legislative purpose is expressed by
the ordinary meaning of the words used.”. . . Thus, “[a]bsent 2 clearly expressed

legislative inter tion to the contrary, that language must ordinariiv be regarded as

conclusive, "

$Id.at .

? While PRWOI2A also contained provisions sefting forth the requirernents for a aew
affidavit of suppart (sec:. 423), superseding requirements were contained in the later-enacted

IIRIRA.
19 Amercan Tohacco Co. v. Patterson, 456 U.S. 63, 68 (1982)(ci:ations omitted).
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Consistent with this precedent, the langu:igc‘ of PRWORA c¢learly indicates that the term
“Federal means-tested public benefit™ includes benefits provided through discretionary programs,
and there is no “clearly expressed legislative intention to the contrary,™

“Federal mear s-tesied public benefit” is an undefined term in PRWORA. The Supreme
Court has held that when a term used in 2 statute is not defined in that statute, “we construe [the)
term in acecordance w:th its erdinary or natural meaning."!' Whetc would one find the ordinary
meaning of a term? A dictionary is an appropriate source for gleaning that ‘ordinary

meaning. "7

Webster's Third New International Dictionary of the English Language Unabridged
defines “means test” z3 “any cxamination of the financial state of a person as a condition
precedent to receiving, social insurance, public assistancé benefits, or other payments from public
funds.” The Random House Dictionary of the Epglish Lanpuage defines “means test” as “any
investigation into the (inancial position of a person applying for aid fiom public funds.”

There is no indication in these definitions that means-tested benefits are limited to those
provided by "mandatcty” benefit programs. Ms. Johnsea and Mr. Moss argue that “the
proposition that combining plain terms necessarily results in an cqually plain phrase is aot at all
seif-evident.™? However, I find it inconceivable that “Federal means-tested public benefit”
could mean anything other than a Federal public benefit that is means-tested.

An additiona! .ndication of the proper definition of the term “Federal means-iested public
benefit” in section 405 of PRWORA is provided by the fact that the term is preceded by the word
“any.” Webster's New World Dictionary defines “any” to inean “without limit” and “every”.
The plain meaning of the phrase “any Federal means-tested public benefit" -- every Federal
means-tested public bunefit without limit -- is directly at odds with the Administration’s reading
of the phrase, “Any Fzderal means-tested public benefit” clearly cannot mean “a means-tested
benefit except if it is provided through a discretionary program”.

The structure ¢ { PRWORA provides additional evidence that “Federal means-tested
public benefit” must bx read to include benefits provided through discretionary programs.
Section 403 of PRWORA includes the term “Federal means-tested public benefit™ in subsection
(a) and then sets out a-list of exceptions in subsection (c)(2) -- the “limitation™ as to the receipt of
Federal means-tested public benefits by “qualified™ gliens in (2) does not apply to the

“[a]ssistance and benefits” listed in (€)(2).

"EDLC. v. Mevyer, 114 S.C1. 996 1001 (1994).
2 Kove Seiko (20 Ltd. v U.S.. 36 F.3d 1565, 1571 n.9 (Fed. Cir. 1994).

13 Memo at 9 (footnote and citation omitted).
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Conspicuously absent from (c)(2)'s list of exceptions is “bencfits provided under a
discretionary program.” The Supreme Court has ruled that “[w]here Congress explicitly
enumerates certain exceplions to a genesal prohibition, additional exceptions are not to be
implied, in the absenc: of evidence of a contrary legislative intent.”'* Since, as will be shown
shortly. there was no contrary legislative intent, “Federal means-tested public benefit” in section
403(a) shouid not be r+ad as containing an exception for “discretionary™ bcn:ﬁts not found in

scction 403(e)(2).

Also, the list 0 exceptions in subsection (¢)(2) itself includes discretionary programs! As
Ms. Iohnsen and Mr. Moss admit in their memorandum, a "textual argument® can be made that
“[t]he inclusion of some discretionary programs in this list of exceptions would be unnecessary
unless the term itselfincluded such programs.™’ But, this is more than an “argument”, it1s a
cannon of statutory construction. As the Eleventh Circuit has stated, “(i]a a case of a true
statutory ¢xception . .. an exceplion exists only o exempt sornething which would otherwise be
covered.”"® The statule is thus clear that the definition of “federal moans-tested public bencfits™

includes benefits provided through discretionary programs. "’

All there is left to do is to determine whether there was “clear congressional intent™ that
would have us set aside the plain meaniag of the statute,

As Ms. Johnsern and Mr. Moss admit ia their memorandurm, the conference committee’s
report on PRWORA states that “[i]t is the intent of conferees that [the deleted] definition be
presumed to be in place for purposes of this title.”!* The deleted definition was the one quoted at
the beginning of this leiter that made no distinction beiween “mandatory” and “‘discretionary”

benefits. So much for contrary legislative intent.

The memorandum states that “[{w]e believe that this statement in the conferees’ report

“US v, Smith, 111 S.Ct. 1180, 1185 (1991).

13 Memo at 10.

" Florida Gulf ¢;
1328, 1341 (11:th Cir. 1586). .

. 196 F.2d

" Ms. Johnsen zad Mr. Moss explain away this problem by stating that “[t)he
categorization of partienlar programs as mandatory or discretionary is not at all obvious, and it is
likely that many, if not ‘nost, members [of Congress) did not know precisely which pragrams fell
into which categary.” Memo at 11. This argument shows a deplorable contempt for Congress
that is unfortunately als, exhibited elsewhere in the memorandum.

'* H. Conf. Rep. No. 104- 725 104th Cong., 2d Sess. 381 {1996), reprinted in 1996
US.C.C.AN. 2649,2770.
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cannat be taken as conlrolling.™"®  Even if we were to accept this argument thal the conferees’
stalement is not “coatrolling” (which I tnust object to as showinp altogether too litue respect for
Congress on the part of the Justice Department), the statement must s:ill be agreed to numnp other
proffered legislative history. [tis a settled marter of statutory construction that, as the Seventh
Circuit states, a confer:nce report “is the most persuasive cvidence of congressional intent

besides the statute itseif."%° Why? Because “the confercnce report represents the final statement

of terms agreed ta by toth houses .. . "'

There can surely be no “clearly expressed legislative intent” that s contradicted by the
conference report itsel! Thus, as the Supreme Cowt ruled, we must retumn to the language of the
statute (even if ather legislative history could be argued to provide some evidence of a contrary
mcaning). As | have shown earlicer, this language clearly indicates tha: “Federa] means-tested
public bencfit” must be read to include benefits provided through discretionary programs.

The other legislative history used by the Administration to support its interpretation of
the term “Federal mearns-tested public benefit” is contradic:ed and made impotent by the
language of the conference report, Even if it were not, this “other legislative history™ is not
properly read as excluding “discretionary™ »enefits. For it is merely a recitation of the events
surrounding Senator Ex.on’s point of order involving the Byrd rule -- a procedural rule

inappropriate for statutory interpretation.

Even if Senator Exon’s utilization of the Byrd rule were relied upon for statutory
interpretation, it would not in this case indicate that “Federal means-tested public benefit” should
exclude “diseretionary” benefits, If Senator Exon bad waated to limit the meaning of the term to

“mandatory” programs, he should have done one of two things.

Ong, when he raised his point of order cn the basis of the Byrd rule, he should have
included the phrase “an; Federal means-tested public benefit itself?? in the list of viclations of
the Byrd rule that he sent to the Chair. Or, wwo, after raising his point of order to the definition,
he should have offered nn amendment 10 PRWORA adding “a benefit provided through a
discretionary program” o the list of exceptions -- those “Federal means-tasted public benefits” to

" Memo at 11.

* Resolution Trist Comparation v_Gallagher, "10 F.3d 416, 421 (7th Cir. 1993). See also

Northwest Forest Resource v._Glickman, 82 F.3d 825, 835 (Sth Cir. 1996); Austin v. Qwens-
Brockway Glass Container Inc., 78 F.3d 875, 881 (4th Cir. 1996); RJR Nabisco. Inc. v. 1L.S.,

955 F.2d 1457, 1462 {1 1th Cir. 1992). .
3 De v_Schweiker, 671 F.2d 507. 510 (D.C. Cir. 1981), quoted in Resolutign Trust
Caorporation at 421. ]

»* The term was ¢ ontained in section 2403(a) of S. 1936,

uet
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which the restrictions «wn receipt by “qualified™ aliens would not apply

Senator Exon climinated a definition of “Federal means-tested public benefit”, but he left
the underlying term al-ane. Since the underlying term had a clear meaning in standard Eoglish --
a meaning that included benefits provided through discretionary programs -- his actions did not

affect that meaning.

Additiunally, v.e cannot attribule Senator Exon's intent in raising his Byrd rule point of
order to the other menibers of the Senate. Given that the underlying term had a clear meaning in
standard English, othcr Senators would have assumed that this “ordinary” meaning would still
apply to the term. The:y could not know what Senator Exon was up to unless he informed them.
This, he did not do unril August 1, when on the floor of the Senate he ascribed his intent in
offering his point of oi1der 1o limiting the definition of “Federal means-tested public benefit" to
benefits provided throiigh mandatory programs.®* At the time, the Scnate was considering the
conference report to PiAWORA -- it had long since passed the versions of S. 1956 to which
Senator Exon raised his Byrd rule point of order.

Remember, when Senator Exon made his poift of order (on July 22), he merely indicated

that, as 1o the definition of “Federal means-tested public benefit”, “Aspects are not in Finance

Committee's jurisdict'on.” How could any other Senator have known of Senator Exon's intent
when it manered, whern he or she could have offered a motion to waive the Byrd rule?

For the reasons set forth in this lefter, I urge you in the strongest terms to reconsider your
interpretation of “Federal means-tested public benéfit™ as it will be utilized in affidavits of
support. The present [lepartment of Justice interpretation is utterly lacking in merit and meakes a
travesty of statutory in:erpretation. More importantly, it prevents from being fulfilled the
promise to the Americin taxpayer that was the lilegal Immigration azd Immigrant Responsibility

Act of 1996,

Sincerely,

Lamar Smith
*Chairman, Subcaumittee on Immigration

and Claims

 These exceptions were found at section 2403(c)(2) of S. 1556.

# Cong. Rec. $7400 (August 1, 1936)(starement of Senator £xan). The claim is not
made until August 1 th.at the Senate Parliamentarian agreed that beneliss provided through
discretionary programs violated the Byrd rule. [d. (statement of Senator Graham).
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Diana Fortuna
08/05/97 01:02:35 PM

Record Type: Record

To: Elena Kagan/OPD/EOP, Christopher C, Jennings/OPD/EQP, Jeanne Lambrew/OPD/EOP, Sarah A.
Bianchi/OMB/EOP .
cc: Cynthia A. Rice/OPD/EOP

Subject: Is the new child health program a means tested benefit?

The welfare law prevents legal immigrants who arrive after 8/96 from getting something called
means tested benefits. After a very long, tortured process, HHS is about to release its definition of
this term ({although it has already given Lamar Smith and others on the Hill an advance peek). It
will place only a few programs off-limits to these new entrants -- mostly programs that are already
off-limits because of other explicit provisions in the law (Medicaid, TANF, SSI, food stamps). Now,
however, it is dawning on all of us that we have this new child health program. | have heard that
HHS's definition would probably make this program inaccessible to new entrants. We and OMB are
asking HHS to take a few days to examine this question before releasing its definition. HHS is
more inclined not to wait.

Let me know if you want to be involved in this issue as we figure it out.
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Diana Fortuna
07/10/97 11:45:20 PM

Record Type: Record

To: Elena Kagan/OPD/EQP, Laura Emmett/WHO/EQP

cc: Cynthia A. Rice/OPD/EOP
Subject: Affidavit of support and means tested benefits

You've asked me about the timing and status of the decision on means tested benefits, as well as
the timing of the affidavit of support rule that Sally Katzen wrote that interesting note about.
Here's the wonderful story;

Means-tested is ready to go. But there are now 2 holdups to getting these 2 out.

1. DOJ feels very strongly that it should not send out major interpretations of the welfare law on
immigration without first meeting and "consulting” with Rep. Lamar Smith. There is about
.000005% chance that he would like our interpretation, tell us anything we don't already know, or
change our minds, but DOJ has been very firm on this. So we are waiting for this meeting to get
scheduled and occur, and then to let a respectable number of days pass before taking our action.

2. On the affidavit of support, a final snag has arisen in the last few days on the definition of
"state means tested benefits” that OLC says was raised by the Brady Law decision. DOJ and INS
met today to iron this out; [ don't know the resolution yet. | am trading calls with David Ogden to
suggest to him that time is of the essence.

Finally, HHS feels very strongly that means-tested should be announced at the same time as the
affidavit, so there wiil be one day of attention to this rather than two. Therefore they are very
reluctant to schedule the meeting with Smith until they know that the affidavit issue is resolved.

So the schedule is:

1. settle state means tested definition issue in affidavit of support {punting is a possibility}
2. meet with Smith

3. issue both a few days later
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Diana Fortuna
07/11/97 04:13:17 PM

Record Type: Record

To: Elena Kagan/OPD/EQOP, Cynthia A. Rice/OPD/EQP

cc: Laura Emmett/WHO/EOP
Subject: Update on affidavit of support and means tested benefits

Wow -- pragress on this since yesterday's note to you -- DOJ and HHS met with Lamar Smith
today, and it went as well as could be expected. They also briefed some Democrats. So now the
only remaining issue is the remaining legal snag in the affidavit of support, and people think that's
getting resolved. So the best guess is this will go public the week after next.

Forwarded by Diana Fortuna/OPD/EOP on 07/11/87 04:07 PM

Diana Fortuna
07/10/97 11:45:20 PM

Record Type: Record

To: Elena Kagan/OPD/EOP, Laura Emmett/WHO/EQOP

cC: Cynthia A. Rice/OPD/EQP
Subject: Affidavit of support and means tested benefits

You've asked me about the timing and status of the decision on means tested benefits, as well as
the timing of the affidavit of support rule that Sally Katzen wrote that interesting note about.
Here's the wonderful story:

Means-tested is ready to go. But there are now 2 holdups to getting these 2 out.

1. DOJ feels very strongly that it should not send out major interpretations of the welfare law on
immigration without first meeting and "consulting” with Rep. Lamar Smith. There is about
.000005% chance that he would like our interpretation, tell us anything we don't already know, or
change our minds, but DOJ has been very firm on this. So we are waiting for this meeting to get
scheduled and occur, and then to let a respectable number of days pass before taking our action.

2. On the affidavit of support, a final snag has arisen in the last few days on the definition of
"state means tested benefits" that OLC says was raised by the Brady Law decision. DOJ and INS
met today to iron this out; | don't know the resolution yet. | am trading calls with David Ogden to
suggest to him that time is of the essence.

Finally, HHS feels very strongly that means-tested should be announced at the same time as the
affidavit, so there will be one day of attention to this rather than two. Therefore they are very
reluctant to schedule the meeting with Smith until they know that the affidavit issue is resolved.

So the schedule is:
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OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

July 2, 1997
ADMINISTRATOR

OFFICE OF
INFORMATION AND
REGULATORY AFFAIRS

MEMORANDUM FOR ERSKINE BOWLES

THROUGH: Franklin D. Raines <gZ-f
FROM: Sally Katze@/l/

SUBJECT:  Heads-up on DOJ/INS Affidavit of Support Interim Final Rule

We have just completed review of an Immigration and Naturalization Service interim
final rule that implements part of the recently enacted Immigration reform law by requiring
sponsors of immigrants to file an affidavit of support that will enable Federal, State, and local
governments to recoup the costs of any “means-tested benefits” received by the immigrants. It
has taken an interagency group (including OMB, DOJ, and DPC) several months to work
through the issue of how to define “means-tested” at both the Federal and State levels. To
oversimplify the matier, the group decided to define “means-tested” for Federal purposes as
programs funded under mandatory spending rules (as distinct from discretionary programs). For

State_benefit es i i contributi it entirely up to the
States to define the term, so long as they notify the sponsors of their definition.

This rule will not go unnoticed by some on the Hill, but it appears to be the right result.
Please call me if you have any questions.

cc: Maria Echaveste
Rahm Emanuel
John Hilley
Ann Lewis
Thurgood Marshall, Jr.
Sylvia Mathews
Bruce Reed
Victoria Radd
Barry Toiv
Michael Waldman
Kathy Wallman
Ken Apfel
Michael Deich
Larry Haas
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Recard Type: Record

To: Laura Emmett/WHOIEOP

cc: Cynthia A. Rice/OPD/ECP
Subject: DOJ means tested benefits

Elena was going to talk to Bruce about a disagreement between DO.J and HHS on how to proceed
on the definition of means-tested benefits. Can you ask her if she has any advice for us on how to
proceed on this? We have the agencies on a conference call at 12:30 today and this will come up.
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U. S. Department of Justice

Office of Legal Counsel

Office of the Washingeon, D.C. 20530
Assistant Atorney General

January 14, 1997

MEMORANDUM FOR HARRIET S. RABB 4
GENERAL COUNSEL .
DEPARTMENT OF HEALTH AND HUMAN SERVICES

' Z 1
From: Dawn Johnsen A&~
Acting Assistant Attorney General

Randolph D. MossC
" Deputy Assistant Attorney General

Re: Applicability of Limitations on Availability of "Federal Means-Tested Public
Benefits" under the Personal Responsibility and Work Opportunity
Reconciliation Act of 1996

You have requested the views of the Office of Legal Counsel regarding a
construction, proffered by the Departments of Health and Human Services ("HHS") and
Housing and Urban Development ("HUD"), of the scope of the phrase "federal means-tested
public benefit[s]" contained in the Personal Responsibility and Work Opportunity
Reconciliation Act of 1996 ("PRA" or "Act").! In particular, HHS and HUD have
concluded that this phrase is best construed to apply only to mandatory (and not
discretionary) spending programs.? Both departments have determined that this construction
of the PRA "best balances (their] other statutory obligations with Congressional goals
embodied in the [PRA]."® We further understand that the Departments of Agriculture,

' Pub. L. No. 104-193, 110 Stat. 2105 (1996).

* See Letter to Christopher H. Schroeder, Acting Assistant Attorney General, Office of Legal Counsel, from
Harriet S. Rabb, General Counsel, Department of Health and Human Services (Dec. 13, 1996) ("Rabb
Request").

) See, e.g., Letter to Arthur Fried, General Counsel, Social Security Administration, from Harriet S. Rabb,
General Counsel, Department of Health and Human Services, and Neison A. Diaz, General Counsel, .
Department of Housing and Urban Development (Nov. 21, 1996) ("Rabb/Diaz Letter™).



Education, Labor and Veterans Affairs and the Social Security Administration all concur in,
or defer to, the HHS and HUD proffered interpretation of the PRA.*

As explained more fully below, we believe that the proffered interpretation is a
permissible construction of the statute. The PRA was enacted as a budget reconciliation bill,
and, accordingly, must be construed against the backdrop of the Congressional Budget Act of
1974 ("CBA.").* Under the CBA, budget reconciliation legislation is subject to expedited
procedures in both the Senate and the House. To counterbalance these expedited procedures,
the CBA permits a member of the Senate to raise a point of order against any material
included in the legislation that is extraneous to the budget reconciliation process. Here,
through application of this procedure, a broad definition of the phrase "federal means-tested
public benefit" was struck from early versions of the bill that ultimagely became the PRA.
Significantly, the broad definition was struck because it reached discretionary spending
programs, which, in this context, lay beyond the proper scope of the reconciliation process.

In light of this history, and the absence of a sufficiently clear indication that Congress
intended, notwithstanding the CBA, to reach discretionary spending programs, we conclude
that the meaning of the phrase "federal means-tested public benefit" is, at the very least,
ambiguous. We further conclude that the HHS/HUD proffered definition is a reasonable
construction of the statute, that the agency interpretation is entitled to judicial deference, and
that, accordingly, the proffered definition should govern.

DISCUSSION

Title IV of the Personal Responsibility and Work Opportunity Reconciliation Act of -
1996, 110 Stat. at 2260, imposes various restrictions on aliens’ eligibility for public benefits
in the United States. A number of provisions in title IV establish restrictions with respect to
aliens’ receipt of "federal means-tested public benefit[s).” These restrictions fall into three
general categories: (1) provisions that deny "federal means-tested public benefit[s]" to
qualified aliens for the first five years after their entry into the United States;® (2) provisions
that require certain groups of aliens who seek federal and state public benefits to prove that
they can be credited with 40 qualifying quarters of work under title II of the Social Security
Act ("SSA") and have not received any "federal means-tested public benefit” during any of

‘ Rabb Request at 1. Since receiving your letter of December 13, 1996, we have received oral advice from
your office that the Social Security Administration concurs in the proffered definition.

S Pub. L. No. 93-344, 88 Stat. 297 (1974) (codified ag amended in scattered sections of 2 U.5.C.).
¢ Sce § 403(a) & (c).
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those quarters;’-and (3) provisions that establish and define sponsor-to-alien deeming rules to
be applied to aliens seeking "federal means-tested public benefit[s]."*

The PRA contains no statutory definition of the phrase "federal means-tested public
benefit." HHS and HUD, however, have concluded that the restrictions on federal means-
tested public benefits contained in title I'V should apply only to mandatory spending
programs, i.g, programs for which funding is not subject to a definite appropriation.’ Under
this construction of the Act, for example, newly arrived qualified aliens would be ineligible
for benefits under mandatory programs for the first five years after their arrival in this
country, but they would remain eligible for benefits under discretionary spending programs.
The rationale of HHS and HUD for this approach ts that "affected departments should
hesitate to apply the term ‘federal means-tested public benefit’ broadly in a manner that
would deny qualified aliens more benefits than Congress may have"clearly intended."
Rabb/Diaz Letter, attachment at 4. HHS and HUD assert that "this reading of the term best
~ balances our Departments’ other statutory obligations with Congressional goals embodied in
[the PRA]," Rabb/Diaz Letter at 1, and that "sound legal and policy considerations support a
conclusion that the term is limited to means-tested mandatory spending progmms "
Rabb/Diaz Letter, attachment at 1.

_ In evaluating the construction proposed by HHS and HUD, we are guided by the
Supreme Court's landmark opinion, Chevron U.S.A. v, Naturai Resources Defense Council,
Inc,, 467 U.S. 837 (1984), which explains the proper approach for reviewing the
construction of statutes by the agencies that administer them. The first step in the Chevron
analysis is to determine "whether Congress has directly spoken to the precise question at
issue.” 467 U.S. at 842, If congressional meaning, as discerned through “traditional tools
of statutory construction,” id, at 843 n.9, is clear, then no further inquiry is necessary, for
the "unambiguously expressed intent of Congress” must control. Id. at 843. See¢ also United
States v, Alaska, 503 U.S. 569, 575 (1992). If the statute is silent or ambiguous with
respect to the issue posed, then, under the second step in the Chevron analysis, the questions
become whether Congress has implicitly or explicitly delegated to the agency the authority to
resolve the ambiguity and, if so, whether "the agency’s answer is based on a permissible
construction of the statute.” Chevron, 467 U.S. at 843. See also Alaska, 503 U.S. at 575.

7 See §§ 402(a)2)(B)E)ID), 402(b)2XBYI)(D), 412(b)(2)(BY(ii), 435.
' See § 421(a), (bY2)(B), (c), (d).

* While we have not been provided with a compreheasive list of which programs would be subject to these
title [V restrictions under the HHS/HUD interpretation, we understand that Mediczid, food stamps,
Supplemental Security [ncome ("SSI*), and Temporary Assistance for Needy Families ("TANF") are included
within the mandatory category.
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[. Chevron Step I

The starting point in determining whether "Congress had an intention on the precise
question at issue,” Chevron, 467 U.S. at 843 n.9, is, of course, the language of the statute
itself. See Kaiser Aluminum v. Bonjorno, 494 U.S. 827, 835 (1990); Consumer Product
Safety Comm’'n v. GTE Sylvania, Inc., 47 U.S. 102, 108 (1980). Ordinarily, if the terms
of the statute are plain, they control and that is the end of the matter. See Chevron, 467

U.S. at 843; Holly Farms Corp. v. NLRB, 116 S. Ct. 1396, 1401 (1996).

At the same time, it is well-established that a provision in one Act of Congress should
be read in conjunction with other relevant statutory provisions and not in isolation. See Jett
v. Dallas Indep. School Dist., 491 U.S. 701, 712-13, 722-36 (1989); id, at 738-39 (Scalia,
J., concurring in part and concurring in the judgment); see also v._All 0.,
115 S. Ct. 1061, 1067 (1995). Thus, courts regularly construe statutory language in light of
both other provisions of the same law and relevant provisions from other laws. See, e.g.,
Quackenbush v. Alistate Ins, Co,, 116 S. Ct. 1712, 1718 (1996); Sullivan v. Everhant, 454
U.S. 83, 92 (1990); cf. Sullivan v. Finkelstein, 496 U.S. 617, 632 (1990) (Scalia, 7.,
concun'ing) (meaning of later enacted statute may affect interpretation of "previously enacted
statute, since statutes in pari materia should be interpreted harmoniously”). The fact that
different statutory provisions may employ similar terms in varying contexts, for example,
may give insight as to the meaning of the termn in the particular context that is under review.
See Medtronic, Inc. v, Lohr, 116 §. Ct. 2240, 2251-52 (1996) (plurality opinion).

Similarly, the possibility that the adoption of a seemingly plain statutory meaning may cause
a direct conflict with a different statutory provision, even if in a different law, may trigger
application of the presumption against repeals by implication. Seg Watt v. Alaska, 451 U.S.
259, 266 (1981); FAA v. Robentson, 422 U.S. 255, 263 (1979); Silver v. New York Stock
Exchange, 373 U.S. 341, 357 (1963). Moreover, courts commonly rely upon a general
interpretive statute, the Dictionary Act, [ U.S.C. § 1, in construing specific statutory
language that, but for the otherwise-codified definitional provision, might suggest a different

meaning. See Mmmm&m. 506 u.s. 194, 199-200, 209-10 (1993);
id. at 212-13, 222 (Thomas, J., dissenting); Wi di ribe, 442 U.S. 653,

666 (1979); United States v, A & P Trucking Co,, 358 U S. 121 123 (1958)

The general rule that the meaning of particular statutory provisions should be
determined with reference to the broader legislative landscape provides significant guidance
here. As reconciliation legislation, the PRA must be interpreted in the context of both the
Congressional Budget Act of 1974, which establishes general rules that govemn the enactment
of budget reconciliation measures, and congressional actions taken pursuant to that statutory
regime, Just as courts, when considering a term that has been defined in the Dictionary Act,
read that term in light of the Dictionary Act definition, so too, here, the rules set forth in the
CBA provide important guidance in disceming the meaning of the relevant provisions of the
PRA.



- : A.

The PRA was brought to the floor of the Senate as a reconciliation bill, and as such
was subject to the special rules that govern the reconciliation process set forth in section 313
of the CBA. Seg 2 U.S.C. § 644; Robert Keith & Edward Davis, The Senpate’'s "Byrd Ruyle”
Against Extraneous Matter in Reconciliation Measures 1-2 (Congressional Research Service
1995). Section 313 serves to facilitate the expedited consideration of reconciliation
legislation by providing a mechanism for restricting the content of such legislation to
provisions that are material to the reconciliation process. S¢e Allen Schick, The Federal
Budget: Politics, Policy, Process 82-86 (1995). Qver time, these subject matter restrictions
have become known as the "Byrd rule,” after Senator Robert Byrd of West Virginia, their
principal proponent. The basic purpose of the Byrd rule is twofold; to protect the
effectiveness of the reconciliation process by excluding extraneous haterial that has no
significant budgetary effect, and to preserve the deliberative character of the Senate by
exempting from expedited consideration all legislative matters that shouid properly be
- debated under regular procedures.'?

Section 313 establishes the general framework that govéms the nation's budgeting
process and shapes the content of the legislation that Congress enacts through the
reconciliation process. Indeed, the Byrd rule has been deemed sufficiently important to the
fashioning of the nation’s budget that it is not merely an internal rule of Senate procedure
but, as we have noted, a statute duly passed by both houses of Congress and signed by the
President. The meaning of a particular provision of reconctiliation legislation, therefore, such
as the phrase "federal means-tested public benefit" in the PRA, must be construed in light of
congressional actions taken pursuant to the CBA.

'® The Byrd rule was adopted in 1986, following years of struggle on the Senate floor over the inclusioa of
extraneous provisions in budget reconciliation legisiation. Originally enacted as section 20001 of the
Consolidated Omnibus Budget Reconciliation Act of 1985, Pub. L., No. 99-272, § 20001, 100 Stat, §2, 390-91
(1986), it was, in 1990, incorporated as section 313 of the Congressional Budget Act of 1974. See Budget '
Enforcement Act of 1990, enacted as Title XII of Omnibus Budget Reconciliation Act of 1990, Pub. L. No.
101-508, § 13214(bX1), 104 Stat. 1388, 1388622 (1990). As Senator Byrd explained in introducing the
amendment that ultimately bore his name:

Mr. President, the Sepate is a deliberative body, and the reconciliation process is not a
deliberative process. . . . Such an extraordinary process, if abused, could destroy the Senate’s
deliberative gature. Senate committees are creatures of the Senate, and, as such, should not be
in the position of dictating to the Senate as is being done here. By including mater{iJal not in
their jurisdiction or matter which they choose not to report as separate legislation to avail
themselves of the nondeliberative reconciliation process, Senate committees violate the compact
which created both them and the reconciliation process. :

131 Cong. Rec. 28,968 (1985).



Specificé.lly, the CBA provides:

When the Senate is considering a reconciliation bill or a reconciliation
resolution . . . upon a point of order being made by any Senator against
material extraneous to the instructions to a committee which is contained in
any title or provision of the bill or resolution or offered as an amendment to
the bill or resolution, and the point of order is sustained by the Chair, any part
of said title or provision that contains material extraneous to the instructions to
said Committee as defined in subsection (b) of this section shall be deemed
stricken from the bill and may not be offered as an amendment from the floor.

Pub. L. No. 93-344, title I, § 313 (codified at 2 U.S.C. § 644(a))j Section 313(b)(1)
outlines six categories of "extraneous" provisions, the most significant of which, for purposes
of this analysis, is (b)(1)(D), which states that a provision shall be considered extraneous "if
it produces changes in outlays or revenues which are merely incidental to the non-budgetary
components of the provision." 2 U.S.C. § 644(b)(1)(D). The rule, as set forth in section
313, is enforced by a Senator raising a point of order against some provision or provisions of
the bill, on the ground that that provision deals with subject matters extraneous to the
legislation,

The PRA’s original definition of "federal means-tested public benefit,” contained in
both the Senate and House bills, encompassed an expansive range of benefit and assistance
programs and did not distinguish between those that were mandatory and those that were
discretionary. When the Senate bill reached the floor, Senator Exon invoked the Byrd rule to
raise an omnibus point of order against a number of provisions of the legislation, including
the definition of "federal means-tested public benefit.” 142 Cong. Rec. $8423-24 (daily ed.
July 22, 1996). His objection to this provision was based upon section 313(b)(1)(C) of the

CBA, i.e. the provision was not within the Finance Committee’s jurisdiction. Id, at $8424.

The Parliamentarian upheld Senator Exon’s Byrd rule objection on the grounds that
the provision was outside the Finance Committee's jurisdiction and that, to the extent the
definition encompassed discretionary programs, its impact on the budget was "merely
incidental."'! Rules determining eligibility for discretionary program benefits within a

"' The Parliamentarian upheld the objection on the basis of both sections 313(b)(1)(C} (not within Finance
Committee's jurisdiction) and 313(b)(1)(D)} (prohibition against policy changes with "merely incidentai”
budgetary impact). See 142 Cong. Rec. $9400 (daily ed. Aug. 1, 1996) (statement of Senator Graham during
consideration of conference report on H.R. 3734); see also id. at 59403 (statement of Senator Chafee}.
Although Senator Exon’s specific objection to the definition, as itemized in his list, was jurisdictional caly, he
raised that objection in an omnibus point of order based generally upon section 313(b)(1), which permitted the
Parliamentarian to consider any basis under (b)(1) for upholding the objection. In any event, in this case it
ultimately makes no difference to the analysis whether Senator Exon’s objection was sustained on jurisdictional
grounds alone or on both grounds because any jurisdictional objection under section 313 is based upon the fact
that the Senate committee considering a reconciliation bill would only have jurisdiction over mandatory
programs. See Schick, The Federal Budget 83 (1995) (under current practice, "reconciliation instructions are
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reconciliation bill have no direct effect on the budget. Rather, reducing the size of a

* discretionary program is accomplished by Congress reducing the appropriation for the
program, which the proposed definition of “federal means-tested public benefit" did not do.
By contrast, so-called entitlement, or mandatory, programs, generally operate under
indefinite appropriations; the size of the program is not determined based on a fixed
appropriation, but rather on expenditures incurred for all eligible program participants. Thus
expenditures under mandatory programs can be directly reduced by restricting eligibility and
thereby reducing the number of people receiving benefits. -

The ruling sustaining Senator Exon's objection was not appealed by any other
Senator. As a result, the definition of "federal means-tested public benefit" was struck from
the Senate bill. Moreover, the House acceded to the Senate deletid’n and agreed to remove
its own expansive definition of the term "federal means-tested public benefit” in conference.
The conference committee acknowledged the deletion of the definition under the Byrd rule.
142 Cong. Rec. H8927 (daily ed. July 30, 1996). -

This legislative record provides strong evidence that the phrase "federal means-tested
public benefits," as used in the PRA, should be construed to reach only mandatory (and not
discretionary) spending programs. In keeping with section 313, a Byrd rule objection was
made and sustained, a definition was dropped from the bill in response to the objection, and
the House acceded to the Senate version of the bill in light of the Byrd rule objection. To
ignore these events in determining the meaning of the phrase "federal means-tested public
benefit" would be to disregard the purpose and language of section 313 itself, which serves
to facilitate the budgeting process by providing a mechanism by which the scope of
reconciliation legislation may be contained. '

given only to committees that have jurisdiction over revenues or direct (mandatory) spending programs”).
Thus, the underlying reasaning for objections under (b)(1)(C) and (b)(1)(D) is the same.

"* Some language in one appellate decision might be read to suggest that courts should distinguish between
procedural and substantive legislative motivations in infecring congressional intent. See Elizabeth Blackwell
Health Ctr. for Women v. Knoll, 61 F.3d 170, 180 (3d Cir. 1995), ceqt. denied, 116 S. Ct. 816 (1996). The
appellees in Elizabeth Blackwell Heaith Center argued that Congress, by using a ruie of House parliamentary
procedure (o eliminate a provision in the 1994 Hyds Amendment requiring victims of rape or incest to report
the crime to the police prior to seeking publicly funded abortions, intended to prohibit state statutes imposing
such reporting requirements, The Third Circuit rejectad that argument stating that, "[a]t most, the rejection [of
the provision] is a sign that Congress did not wish to mapdate reporting requirements on the states,” and that
Congress’ rejection of mandatory reporting requirement "on procedural grounds provides no basis for any
inference regarding Congress’ views about the substantive provisions of the legislation.” 61 F.3d at 180.
Unlike here, the procedural objection made in Elizabeth Blackwel]l Health Center did not in any way suggest
that Congress intended the specific interpretation offered in that case. The procedural objection raised to the
reporting provision was based upon a House rule of parliamentary procedure that prohibited attempts to
"legislats™ on an appropriations bill. Id, at 174. The basis for this objection bore no relationship to the
substantive interpretation appellees urged. In contrast, here the definition proffered by HHS and HUD is based
upon a budgetary distinction between mandatory and discretionary programs, precisely the same basis upon
which Senator Exon's Byrd rule objection was made.
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B.

Several aspects of the text and.legislative history of the PRA, when viewed in
isolation, arguably support a broad interpretation of "federal means-tested public benefit" that
would include discretionary programs. Ultimately, however, we find little evidence that
Congress, in passing the final version of the bill, intended to reintroduce the very definition
that had been struck through the operation of section 313 of the CBA. What evidence does
exist is at best ambiguous, and thus, in our view, does not foreclose HHS and HUD, two of
the agencies charged with administering the Act, from construing the PRA in the manner that
they propose.

As previously noted, the PRA, as enacted, contains no def'u'&tion of the phrase
“federal means-tested public benefit." Had Congress intended for this phrase to include
discretionary spending programs, over the sustained objection of a member of the Senate, it
could have reinserted the deleted definition or similar language in the final version. Indeed,
the conference committee did reintroduce a number of other provisions that also had been
struck from the Senate bill through Senator Exon’s omnibus Byrd rule objection, and
Congress ultimately voted to retain these provisions in the final version of the PRA. See
§ 816 (caretaker exemption; originally § 1126 of S. 1956); § 838 (expedited coupon service;
originally § 1148 of S. 1956); § 850 (waiver authority; originally § 1159 of S. 1956);

§ 729(d) (WIC program/drug abuse; originally § 1259(d)(1) of S. 1956); § 912 (abstinence
education; originally § 2909 of S. 1956); compare with S. 1956 (July 16, 1996 and July 24,
1996 versions). The decision of the conference not to reintroduce the deleted definition of
"federal means-tested public benefit” leaves the PRA without the most obvious textual
guidance that Congress might have provided had it wished to adopt the previously stricken
definition. '

The PRA does, however, define the related phrase "federal public benefit" broadly,
and in a manner that appears to draw no distinction between mandatory and discretionary
programs.’” The phrase "means tested,” moreover, though not defined in the statute, is
defined in the dictionary." It could be argued that these two phrases combine to produce a

1* Section 401(c)(1) defines "federal public benefit” as:

(A) any grant, contract, loan, professional license, or commercial license provided by an
agency of the United States or by appropriated funds of the United States; and

(B) any retirement, welfare, health, disability, public or assisted housing, postsecondary
education, food assistance, unemployment benefit, or any other similar beaefit for which
payments or assistance are provided to an individual, household, or family eligibility unit by an
agency of the United States or by appropriated funds of the United States,

'* The dictionary defines "means test® as "any examination of the financial state of & person as a condition
precedent to receiving social insurance, public assistance benefits, or other payments from public funds,”

Webster's Third New Intenational Dictionary 1399 (3d ed. 1986). See also Ragdom House Dictionary of the
English Language 1192 (2d ed. 1987) ("means test” is "an investigation into the financial position of a person
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phrase that is sufficiemtly plain to make clear that, in enacting the biil, Congress effectively
overruled the prior Byrd rule deletions.

Although not entirely without force, we find this argument inconclusive. First, even
assuming that the phrases "federal public benefit” and "means-tested” are free of ambiguity,
the proposition that combining plain terms necessarily results in an equally plain phrase is not
at all self-evident."” See, e.g,, Smiley v, Citibank, 116 S. Ct. 1730, 1736 (1996). It is not
clear, therefore, that, even ignoring the deletion of the broad definition pursuant to the CBA,
the bill's final language is so free from ambiguity as to be deemed plain.

More important, as we have explained, the PRA was enacted as reconciliation
legislation, and thus can be understood only in light of the special mules that Congress set
forth in the CBA and the congressional action taken pursuant to those rules. Therefore, the
critical question is not whether the phrase "federal means-tested public benefit" is plain when
read in isolation, but rather whether the phrase reveals that Congress intended to incorporate
the definition that the Senate had deleted, with the House's acquiescence, as a consequence
of its compliance with the budgetary rules established by section 313. The PRA’s definition
of "federal public benefit" does not reveal such an intention. That same definition was
already in the bill at the time Senator Exon raised his point of order objecting to the
definition of "federal means-tested public benefit.” Its inclusion in the final bili, therefore,
cannot reasonably be viewed as a rejoinder to Senator Exon’s objection.

applying for aid from public funds"). Despite this definition, precisely what constitutes a *means test” in the
context of federal programs that distribute benefits on the basis of need is not clear. Some federal programs
look to both an applicant’s income and his or her resources to determine eligibility. See, e.g., Medicaid
program, 42 U.S.C. §§ 1396-1396v; Supplemental Security Income program, 42 U.S.C. §§ 1381-1381a; Food
Stamp program, 7 U.5.C. §§ 2011-2032. Others lock only to income without any inquiry into resources. See,
e.g., National School Lunch program, 42 U.S.C. §} 1751-176%h; Women, Infants & Children program, 42
U.S.C. § 1786. Still others presume need on the basis of area of residence, enrcllment in another welfare
program, or some other factor. See, e.g., Indian health services, 42 C.F.R. § 36.12 (eligibility based upon
area of residence); Commeodity Supplemental Food Program, 7 U.S.C. § §12¢ note (eligibility based upon
enroliment in snother government benefit program for low-income persons); Chapter 1 migrant education
program, 20 U.S.C. § 6398 (presumption of need for migrant children).

'3 An unrelated provision of the PRA itself hints at the ambiguity of the phrase "federal means-tested public
benefit.” Section 911 of the PRA ensures that individuals whose benefits have been reduced because of an act
of fraud by the individual may not receive increased benefits under "any other means-tested welfare or public
assistance program for which Federal funds are appropriated® as a result of such reduction. The provision then
defines the phrase "means-tested welfare or public assistance program for which Federal funds are appropriated”
to include "the food stamp program . . ., any progtam of public or assisted housing under title I of the United
States Housing Act of 1937 . . . , and apy state program funded under part A of title IV of the Social Security
Act." The provision does not state whather these programs are intended to be exhaustive or exemplary, but, in
any event, the fact that Congress concluded that it was necessary to provide a definition of some sort suggests
that Congress did not believe that the meaning of the defined phrase was plain. .
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Moreover, even apart from the operation of section 313, it is a well-settled canon of
interpretation tfiat "where the final version of a statute deletes language contained in an
earlier draft, [it may be presumed] that the earlier draft is inconsistent with ultimate
congressional intentions.” w untry Home Nursing Se Inc., 963 F.2d
1146, 1153 (9th Cir. 1991); see also Russeilo v, United States, 464 U.S. 16, 23-24 (1983);
Gulf Oil Corp, v, Copp Paving Co,, 419 U.S. 186, 200 (1974) (Congress’ deletion of
provision "strongly militates against a judgment that Congress intended a result that it
expressly declined to enact"); cf, INS v, Cardoza-Fonseca, 480 U.S. 421, 442-43 (1987)
("‘Few principles of statutory construction are more compelling than the proposition that
Congress does not intend sub silentio to enact statutory language that it has earlier discarded
in favor of other language.’") (citations omitted). That canon surely applies with particular
force in a context such as this, in which the deletion occurs by reason of an independent
congressional statute that governs the nation’s budgeting process.

A second textual argument that could be made in support of a broader definition
arises from the list of exceptions to "federal means-tested public benefit” programs in section
403(c)(2) of the PRA. The inclusion of some discretionary programs in this list of
exceptions would be unnecessary uniess the term itself included such programs. As an initial
matter, we note that the logic of this argument proves too much, particularly in light of other
drafting flaws that appear in the Act. The same provision that excepts certain discretionary
programs from the limitation on eligibility for "federal means-tested public benefits,” for
example, also excepts certain programs specified by the Attorney General that are not
conditioned on "the individual recipient’s income or resources.” § 403(c)(2)(G). The view
that Congress would not have excepted a program that was not otherwise covered would
erroneously suggest that "means-tested” must be a more expansive term than the phrase
"condition[ed] . . . on the individual recipient’s income or resources."

More to the point, the list of exceptions included in section 403(c)(2) is quite
plausibly understood as an inconsistency resulting from the proper operation of the Byrd rule
itself. The remedy provided in section 313 is a blunt instrument offering a basis for striking
extraneous material in a reconciliation bill, but no mechanism for re-drafting remaining
legislative provisions to conform them to the legislation as revised by application of the Byrd
rule. Indeed, there was no careful mark-up of the bill following the deletion of the
definition of "federal means-tested public benefit,” where inconsistent provisions might have
been brought into conformity. !¢

'* Similar inconsistencies appear in other provisions of the PRA as a result of Byrd rule deletions. For
example, the family cap provision of S. 1956, see § 103 of July 16 version of S. 1956 (establishing new section
408(a}(2} of TANF program), was deleted through a Byrd rule objection. The conference report notes thrs
deletion and the provision does not appear in the final version of the PRA. 142 Cong. Rec. H8903 (daily ed.
July 30, 1996). Nevertheless, a reference to the family cap provision remains, in § 103 of the PRA
(establishing new § 402(a)(7) of title [V of the 5S5A), which permits states to waive program requirements in
cases of domestic violence,
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Moreover, it is unlikely that members of Congress would have seen the list of
exceptions as obviously inconsistent with the PRA as revised by application of the Byrd rule.
The categorization of particular programs as mandatory or discretionary is not at all obvious,
and it is likely that many, if not most, members did not know precisely which programs fell
into which category.!” In addition, the list of exceptions can be seen as Congress’ attempt
to safeguard certain programs from any definitional skirmishes and ensure their exception.'®

We are also unpersuaded that the legislative history of the PRA supports the
conclusion that Congress intended to enact extraneous material through the reconciliation
process over the sustained objection of a member of the Senate. Although noting that the
definition of "federal means-tested public benefit” was deleted from the bill through operation
of section 313, the conferees’ report on the PRA nonetheless asserts that "it is the intent of
the conferees that [the deleted] definition be presumed to be in plade for purposes of this
title." 142 Cong. Rec. H8927 (daily ed. July 30, 1996). We believe that this statement in
the conferees’ report cannot be taken as controlling.

As noted above, “‘[flew principles of statutory construction are more compelling than
the proposition that Congress does not intend sub silentig to enact statutory language that it
has earlier discarded in favor of other language.'" Cardoza-Fonseca, 480 U.S. at 442-43
(citations omitted). Here, this rule cannot plausibly give way to contrary legislative history.
Both houses of Congress deleted the definition of "federal means-tested public benefit": the
Senate did so on the basis of the CBA, and the House acceded to the Senate. A conference
committee cannot essentially overrule those decisions by including contrary language in its
report. To permit this to occur not only would run counter to the canon against construing a
statute to include terms that Congress had earlier discarded, id,, but, even more
fundamentally, would undermine the rules that were established with such care in section
313, which permit a Senator to object to extraneous material that the conference might
include in the legislation itself, but provide no mechanism for correcting the conference’s

7 In fact, during Senate consideration of the conference version of the bill, Senator Graham confirmed, for
himself and for any other members that might not have apalyzed the list of excepted programs, that the post-
conference version of the bill was consistent with the Senate's earlier Byrd rule objections, defining "federal
means-tested public benefit" as applicable only to mandatory programs. See infra note 20.

'" As a result, we do not believe it to be significant that the final version of the PRA also included
exceptions for two discretionary programs that did not sppear in the Senate version of the PRA from which the
broad definition of "federal means-tested public benefit” had been deleted. Specifically, the Head Start and Job
Training programs were only included in the House's final list of exempted programs, and not the Senate's,
even though they do appear in the final version of § 403(c)(2). The inclusion of these two additional exceptions
does not change our conclusion because there is no reason to believe that the inclusion of exceptions for these
particular discretionary programs, more than the exceptions for the other discretionary programs, was intended
to do more than safeguard them from further definitional disagreements. I[n any eveat, the inclusion in the final
bill of two additional discretionary programs seems to us a most oblique means for Congress to reinsert a
definition of "federal means-tested public benefit” that had previously been struck.
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explanatory statement.'® Finally, subsequent Senate colloquy -- admittedly an insubstantial
grounding for legisiative intent if standing alone -- confirms the understanding that a
definition that would have extended the term to encompass discretionary programs was
deleted because it was outside the subject matter scope of the reconciliation process.*

We thus conclude that the legislative record provides strong support for the proffered
construction of the PRA and that the inconsistencies noted above, while giving rise to some

** Section 313 permits a Byrd rule objection to be made at various points throughout the legisiative process,
including after the bill has been reported out of conference. 2 U.S5.C. § 644(c). Thus, the statute aliows for
the possibility that Congress might attempt to reinsert a deleted provision into a bill during conference, and
provides the Senate with the opportunity to renew its Byrd rule objection if it insists upon the deletion.
However, because a Byrd ruie objection can be raised only against legislative language, not against explanatory
statements in the conference report, see § 644(a), allowing a conference report statement to act as the equivalent
of [egislative language effectively abolishes the statutory mechanism established to ensure the integrity of the
Byrd rule process. -

* Specifically, in the debate over the conference report on the Senate floor, Senator Graham sought to
confirm the exact scope of the term "federal means-tested public benefit.” After reviewing the history of the
Byrd rule objection and the Parliamentarian’s ruling, Senator Graham engaged Senator Kennedy in the following
colloquy:

Mr_Graham: . .. [W]ould the Senator agree that, when the Senate struck these sections as
violating the Byrd rule, the Senate’s intent was to prevent the denial of services in appropriated
programs such as those that provide services to victims of domestic violence and child abuse,
the maternal and child health block grant, social services block grant, community health
ceaters and migrant health centers? . . .

Mr._Kennedy: Yes. Under the Byrd rule, the budget reconciliation process cannot be used to
change discretionary spending programs. Only mandatory spending is affected.

142 Cong. Rec. S9400 (daily ed. Aug. 1, 1996).

Senator Grabam subsequently asked Sepator Exon, who was one of the Senate conferees on the bill,
whether "the version of the bill recommended in this conference report is consistent with this understanding. *
[d. Senator Exon confirmed that it was, Later during the debate, Senator Graham raised this issue again with
another conferee, Senator Chafee:

Mr. Grahamp: [ wonder if my colleague could address one point on this bill. [ notice that the
term "Federal means-tested public benefit” was defined in previous versions of the bill.
However, in this conference report, no definition is provided.

Mr. Chafee: ... [W]hen the bill was considered in conference, [ understand that there was
an intentional effort to ensure this provision complied with [the] Byrd ruie by omitting the
definition of that particular term.

[n other words, then, the term "Federal means-tested public benefit® — if it is to be in
compliance with the Byrd rule — does not refer to discretionary programs . . . .

Id. at S9403.
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ambiguity, are insufficient to rebut the evidence that Congress intended to reach only
mandatory spending programs. We, accordingly, tumn to the second step of the Chevron
inquiry. '

O.  Chevron St

Under the second step of the Chevron analysis, two questions arise. First, it is
necessary to determine whether Congress intended for agencies or courts to resolve the
- ambiguity that Congress, either intentionally or inadvertently, failed to resolve. See Adams
Fruit Co, v, Barrett, 494 U.S. 638, 649 (1990) ("[a] precondition to deference under
Chevron is a congressional delegation of administrative authority”); see also Johnson v,

i R.R._ Retirement Bd,, 969 F.2d 1082, 1088 (D.C. Cir. 1992) ("If agencies are
simply interpreting a statute, but have not been granted the power to ‘administer’ it, the
principle of deference applies with less force."), cent, denied, 507 U.S. 1029 (1993).
Second, if Congress intended for agencies to resolve the ambiguity, then it is necessary to
determine whether the proposed agency interpretation is "permissible.” Chevron, 467 U.S.
at 843.2! If Congress intended for the agencies to resolve the interpretive ambiguity, and the
agency resolution is permissible, then the agency construction is binding.”? See id,

A.

Congress need not expressly authorize agencies to construe ambiguous statutory terms
in order for courts to be bound by agency constructions. In Chevron itself, for example, the
Court deferred to an Environmental Protection Agency ("EPA") construction of the Clean
Air Act, even though no statutory language expressly empowered that agency to impose a
binding interpretation of the term "stationary source.” The Court simply inferred that
Congress must have intended for the EPA, as the agency entrusted with administering the
Clean Air Act, to resolve the policy choices that inhere in the interpretation of ambiguous
statutory language. Seg Chevron, 467 U.S. at 843. The Court explained that this inference
was reasonable because agencies generally possess superior expertise and greater political
accountability than courts. See id. at 865-66.

On the other hand, Congress may impliedly authorize courts to interpret a particular
statutory provision, even though an agency has been generally charged with administering the

1 Although the Court stated in Cardoza-Fonseca that Chevron-deference does not apply to pure questions of
law, such as the one at issue here, it has subsequently retreated from this position. Our memorandurn proceeds
on the assumption that Chevrog applies to such questions. Cardoza-Fonsecs, 480 U.S. at 454-55 (Scalia, J.,
concurring).

2 Even if Congress has ot entrusted the interpretative function to an agency, courts should still give careful
consideration to agency constructions that are based on expertiss and to which they have consistently adhered.
See, e.g., Atchison, Topeka and Santa Fe Ry v. Pena, 44 F.3d 437, 445 (7th Cir. 1994) (Easterbrook, I.,

concurring), aff'd sub nom, Brotherhood of Locomotive Engineers v. Atchison, Topeka & Santa Fe Ry., 116
S. Ct, 595 (199¢6).
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statute as a whole. In Adams Fruit Co., for example, the Court refused to defer to the
Department of Labor’s resolution of the question whether exclusivity provisions in state
worker compensation laws trumped a federal private right of action under the Migrant and
Seasonal Agricultural Worker Protection Act, 29 U.S.C. §§ 1801-1872 ("Worker Protection
Act"). Even though the Department was responsible for administering the Worker Protection
Act generally, the Court concluded that Congress intended for the judiciary, not the agency,
to construe the contours of the private right of action that the Worker Protection Act created.
Se¢ Adams Fruit Co,, 494 U.S. at 649. The Court based that conclusion primarily on the
fact that the Department was not required to interpret the private right of action provisions as
an incident of its general administration of the Worker Protection Act, as those provisions
established a parallel and independent enforcement mechanism. Seg id. at 649-50.

In our view, the delegation question presented here is moré’analogous to Chevron
than to Adams Fruit Co, Although the PRA does not expressly delegate general
administrative authonty to HHS, HUD, or, for that matter, to any other particular agency,
the PRA effectively amends the statutes that establish the assistance programs over which
HHS, HUD and other federal agencies have already been delegated administrative authority.
Because those agencies possess general administrative authority to interpret eligibility criteria
set forth in statutes enacted prior to the PRA, we believe it to be a fair inference that
Congress intended for the changes effected by the PRA to be administered in the same
manner.

In an analogous context, the Third Circuit deferred to HHS' construyction of the Hyde
Amendment, even though, as the dissent in that case pointed out, the Hyde Amendment does
not expressly delegate administrative authority to any agency. Compare Elizabeth Blackwell
Health Ctr, for Women, 61 F.3d at 182, with id, at 196 (Nygaard, J., dissenting). The
court concluded that HHS’ authority to administer the Medicaid statute necessarily inciuded
the authority to construe legislation that amended the Medicaid statute’s eligibility
requirements. Id. at 182; see alsq Fort Wayne Community Schools v. Fort Wayne Educ,
Ass'n, 977 F.2d 358, 365 (7th Cir. 1992) (deferring to Postal Service’s construction of a
criminal statute on the ground that it was "intimately connected” to the purposes of the
statute that Postal Service was charped with administering), cert, denied, 510 U.S. 826
(1993); Associated Third Class Majl Users v, United States Postal Serv., 600 F.2d 824, 826
n.5 (D.C. Cir.), cert, denied, 444 U.S. 837 (1979) (same).

The case for deference is even stronger here, moreover, because the PRA not only
amends the eligibility requirements for the programs that these agencies administer, but also
expressly assigns these agencies the responsibility of informing the public of the changes in
those eligibility requirements that the PRA effects. Section 404{a) of the PRA requires
federal agencies that administer assistance programs to provide the public with information
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about how the PRA changes the eligibility requirements for those programs.” This
assignment, we-believe, impliedly delegates to these agencies the authority to resolve the
meaning of the phrase "federal means-tested public benefit®: agencies must first interpret the
meaning of the term "federal means-tested public benefit" in order to comply with section
404(a)’s mandate to inform the public of the PRA’s impact on eligibility requirements. Only
by determining whether that term applies to both mandatory and discretionary assistance
programs (among other questions of application) will agencies be able to determine who is
eligible for the programs that they already administer pursuant to separate statutory
delegations. Section 404(a)’s notification requirement serves a useful function, moreover,
only to the extent that the agencies are able to provide gegurate information about the
eligibility changes that the PRA mandates. If courts are free to reject reasonable agency
interpretations of that term, then agencies will be forced to risk proyiding inaccurate
eligibility information or to refrain from providing complete eligibility information
altogether. Because neither resuit seems consistent with the purpose behind section 404(a), it
is proper to infer that Congress intended for the agencies to provide the authoritative
construction of the term "federal means-tested public benefit” when it assigned them the
notification task set forth in section 404(a).

In light of the agencies’ statutorily assigned responsibilities, the agencies cannot fairly
be viewed as "trying to ‘bootstrap’ [themselves] into an area in which {they have] no
jurisdiction” in seeking deference for their construction of the terrn "federal means-tested
public benefit." Wagner Seed Co. v, Bush, 946 F.2d 918, 923 (D.C. Cir. 1991), cert.
denied, 503 U.S. 970 (1992) (citation omitted). Rather, they are offering an interpretation
that results from the "intimate connection” between the purposes of the statutes that the
agencies already administer and those of the PRA generally, Fort Wayne Community
Schogls, 977 F.2d at 365, and that arises in connection with the "special duty" that section

404(a) of the PRA assigns them. See FLRA v. Department of Treasury, 384 F.2d 1446,
1451 (D.C. Cir. 1989), cert. denied, 493 U.S. 1055 (1990).

We are aware of those cases that assert that courts should not defer to statutes that are
"general” in nature or that are subject to interpretation by more than one agency. See. ¢.g.,
Johnson v, United States R.R, Retirement Bd., 969 F.2d at 1088 (citing cases). We do not
believe that this rule of construction should apply here. The rule has been invoked primarily
in cases in which agencies seek Chevrog deference for their construction of statutes that have
been expressly entrusted to other agencies for administration, see id,; Cheney R R, v,

Railroad Retirement Bd,, 50 F.3d 1071, 1073-74 (D.C. Cir. 1995), that are designed to
ensure that agencxa remain pubhcly accoum:able or procecd ina fau' manner, M&
: : : omm’n, 939 F.2d

1047, 1051 (D.C. Cir. 1991); see , 937 F.2d 1427,
1436 (9th Cir. 1991), or that are not intimately connected to the mission of the agency that

B "Each Federal agency that administers a program to which sectioa 401, 402, or 403 applies shall, directly
or through the States, post information and provide general notification to the public and to program recipients
of the changes regarding eligibility for any such program pursuant to this subtitle.” 110 Stat. at 2267.
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seeks deference., See, e.g., Professional Airways Sys. Specialists v. FIL.RA, 809 F.2d 853,
857 n.6 (D.C. Cir. 1987). The results in these cases are, therefore, best explained as

~ particular applications of the justifiable presumption that Congress does not intend for courts
to be bound by agency constructions that are beyond agency expertise, see, ¢.g,, Colorado
Nurses Ass'n v. FLRA, 851 F.2d 1486, 1488 (D.C. Cir. 1988), or that concemn provisions
that are designed to ensure agencies proceed in a fair and accountable manner, see Air North
Am, v, Department of Transp., 937 F.2d at 1436. These cases do not establish, in our
view, a general presumption in favor of judicial resolution of all statutory ambiguities that
confront more than a single agency.

Indeed, Chevron’s emphasis on the greater political accountability of agencies
counsels against a rule of construction that would afford judges the, last word on the meaning
of any statute that does not authorize a single agency to administer’it. See Chevron, 467
U.S. at 865-66. Where, as here, a statute assigns a group of agencies a particular task that
i1s related to the duties that the agencies already have been assigned by their governing
statutes, Congress may be presumed to have intended for these agencies to resoive any
ambiguities that may arise. That the PRA does not assign any particular agency primary
interpretive responsibility does not change the analysis. Congress may have intended for the
courts to resolve the meaning of the term "federal means-tested public benefit" in the event
of unresolved interpretive conflicts among the agencies identified by section 404. There is
no reason to suppose, however, that Congress intended for unelected judges to countermand
a unanimous resolution of the policy question by the agencies closest to it. Cf. American

Fed'n of Gov't Employees v. FLRA, 2 F.3d 6, 10 (2d Cir. 1993) ("[W]hen two agencies,
each examining statutes they are charged with administering, agree as to the interplay of the
statutes, there is no more reason to mistrust their congruent resolutions than there is to
mistrust action taken by a single agency[.]"); see also Salleh v, Christopher, 85 F.3d 689
(D.C. Cir. 1996) (suggesting that joint agency interpretations may deserve deference); ¢f.
Lieberman v. FTC, 771 F.2d 32, 37 (2d Cir. 1985) (declining to defer to joint agency
construction but noting that Congress may delegate "dual lawmaking authority"). So long as
the agencies identified by section 404(a) concur in their interpretation of the term "federal
means-tested public benefit,” therefore, we believe that courts would be bound to accord that
interpretation Chevron deference.

Finally, we do not believe that the deference that the agencies receive under Chevron
should turn on whether their construction of the term "federal means-tested public benefit”
would be deemed an "interpretative” or "legislative” rule under the Administrative Procedure
Act. We agree with those courts that have concluded that Chevrop deference tums solely on
whether the agency’s interpretation may fairly be understood to be one for which Congress
intended judicial deference to apply, s¢e, e.g., Elizabeth Blackweil Health Ctr, for Women,
61 F.3d at 182; id,, at 190-96 (Nygaard J., dissenting) (reviewing conflicting caselaw);

Kelley v. EPA, 15 F.3d 1100, 1108 (D C. Cir. 1994), gm._d_gmg:l 115 S. Ct. 900 (1995);

see generally Robert A. Anthony, Bi itizen
the Counts?, 7 Yale J. on Reg. 1 (1990), and not on whether the proposed construction is
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"interpretative™ or "legislative” in nature.** The latter determination, in our view, relates
only to the pro¢edural question whether the agency's rule may be promuigated outside the
process of notice and comment rulemaking. That determiration should have no bearing on
the entirely separate question whether Congress intends for courts or agencies to resolve the
interpretive ambiguity at issue.?

B.

Given that Congress impliedly delegated to the agencies the responsibility for
resolving the interpretive question raised by the PRA's use of the phrase "federal means-
tested public benefit,” the only remaining issue under step two of the Chevron analysis is
whether the answer provided by the agencies "is based on a pemus’sxble construction of the
statute.” Chevron, 467 U.S. at 843. If it is, that construction is binding. Id.

A definition of the term "federal means-tested public benefit" that includes only
mandatory assistance programs is manifestly "permissible.” The second step of the Chevron
analysis arises only if Congress failed to resolve whether the term "federal means-tested
public benefit" applies to discretionary assistance programs. The conclusion that Congress
left that question open is possible only if the phrase admits of the proffered constnuction.
The same reasons that led us to conclude that there is strong evidence to support the HHS
and HUD proffered definition of "federal means-tested public benefit,” seg supra at 4-13,
therefore, also show that the proffered definition is a "permissible” one. Moreover, HHS
and HUD assert that their reading "best balances our Departments’ other statutory obligations
with Congressional goals embodied in the [PRA]." Rabb/Diaz Letter at 1. Under Chevron,
agency constructions based on reasonable assessments of statutory purposes are entitled to
deference. See Chevron, 467 U.S. at 858,

CONCLUSION

We accordingly conclude that the HHS/HUD proffered definition constitutes a
permissible and legally binding construction of the PRA.

* The Supreme Court has stated in post-Chevrog dicta that interpretive rules are entit!ed to less weight than
“norms that derive from the exercise of the Secretary's delegated lawmaking powers.” See Martig v,
Occupationa] Safety & Health Review Comm’n, 499 U.S. 144, 157 (1991). More recently, howcver the Court
has intimated that interpretive rules may be entitled to gg vrog-style deference. See Reno v. Koray, 115 S. Ct.
2021, 2026-27 (1995).

3 Of course, there are clearly some instances in which informal agency interpretations may be presumed to
be undeserving of full Chevron deference. There are sound reasons, for example, to presume that Congress
does not intend for courts to defer to agency litigating positions. Ses Bowen v. Georgetown Univ. Hosp., 488
U.S. 204, 212-13 (1988), Here, however, the agencies proffer their construction outside the litigation context.
Moreover, we note that the very existence of the Bowen rule, which precludes the application of Chevron
deference to agency litigating positions, would be unnecessary if all “interpretative” rules — including those
fashioned outside the litigation process — were sircady precluded from receiving such deference.
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You should know that we are almost ready to issue a definition of
the term "means tested benefit.” The states and immigration
advocates have been anxious to hear our interpretation of this
term for months.

The practical relevance of this definition is that most legal
immigrants who entered the country after 8/96 are not eligible for
"federal means tested benefits” for the first 5 years after their
arrival.

The agencies, DOJ's Office of Legal Counsel, OMB, DPC, and Elena
in her old role worked at some length to come to the agreement
that this term refers only to "mandatory” spending programs, like
Medicaid, food stamps, SSI, and TANF; and not many others.

DOJ's OLC has now issued a written opinion that this is a good
definition.

Advocates will be very happy to hear this, since they feared a far
more expansive definition that would have included all kinds of
discretionary spending programs. Under our approach, the major
difference between those who arrive before vs. after 8/96 is that
states have the option to extend TANF and Medicaid to the former
group, while they don't have that option for the latter group.

We have always assumed we would take some criticism from the Hill
on this position; | am doing some checking to get more specifics
on who, how ltoud, etc.

Anyway, our tentative plan is to roll this out quietly, letting
the agencies do it rather than doing it centrally. It will be
ready next week. Let me know if you have any questions or
concerns. | will let you know more about the potential
congressional reaction,
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