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The President
The White House
Washington, DC 20500

Dear Mr. Presidant:

The nation's Governors want 1o EXpress our strong opposition to a proposal that is being advanced by
your administration to impose federal Temporary Assistance to Needy Families (TANF) requirementy
On separale state maintenance-of-effort (MOE) welfare programs. We believe this proposal dismaniles
the carefu! agreement worked out among Governors, Congress, and your administration during last
year's welfare reform deliberations. It will limit state innovation and creativity and imperil successful
welfare reform. We Urge you to withdraw the proposal.

The National Governors' Association (NGA) is Strongly opposed to your administration's proposal 1o
lmit state flexibility in the use of state MOE funds beyond those limitations currently in the jaw.
Governors supporied a welfare block grant because we believed j; would provide the flexibility states
need to create successful programs that will reduce welfare dependency and increase self-sufficiency.

ensure that the most vulnerabie families are protecied. A maintenance-of-effory requirement was
included 10 guaraniee a minimum level of state spending on needy families, not 10 impose prescriptive
federal requirements on the use of those dollars.

The policy guidance from the U.S. Department of Health and Human Services dated January 31, 1997,
provided what we believed (o be 2 reasonable and accurate wnterpretation of the statute. The guidance
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We are unaware of any states creating Separate state programs to “game” the work requirement or
siphon off the federal share of child Support collections. In fact, states appear to be moving very
cautiously in the creation of separate programs. However, Govemors are interested in preserving the
OPLION to create separate state MOE programs, if future circumstances and needs suggest that it would
be the best way to serve particular clients or provide particular services.

Those states that are considering creating separate state programs are doing so for very legitimate and
appropriate reasons. States are cansidering these programs as a way to serve the most vulnerable
families and individuals for whom a twenty-five, thirty, or thirty-five hour per week work requirement
might not be a realistic or even desirable goal. This might include families with elderly or disabled
caretakers or disabled children, victims of domestic violence, and individuals needing substance abuse
treatment before going to work. States may also decide to serve individuals who are ineligible for
federal TANF assistance, such as legal immigrants, in S€pazate state programs. It would be a broad
stretch of federal authority to require states to impose the federal work requirements on individuals
who are not even eligible 10 receive federal dollars.

The flexibility currently in the law will enable states to consider a variety of innovative approaches
with their MOE spending. For example, states may want to create a state earned income credit (EIC).
However, requiring the assignment of child support rights and tracking hours of work for families
receiving an EIC would be burdensome and costly to states. Imposing federal requirements will have
the very unfortunate result of curbing innovative and creative state solutions,

We would also like to raise a related issue concerning the contingency fund. Your administration’s
unwarranted concern around separate state programs has led administration officials to oppose NGA's
recommendation for fixing the contingency fund. The inclusion of a $2 billion contingency fund was
an wmportant element in Governors’ support for welfare reform, Congress and your administration
also gave strong support to the contingency fund, reflecting bipartisan agreement that both the federal
and siate governiments should share the cost of meeting increased needs during periods of economic
downturn,

NGA, however, is very concerned that certain Provisions in the welfare law will make it difficult for
states to access the conringency fund during periods of economic hardship, thereby defeating the
purpose of the fund. Specifically, there is a problem with the definition of whar state spending ¢ounts
toward the 100 percent maintenance-cf-sffort requirement that states must meet in order to draw down
the additional matching dollars. Even if a state’s spending equaled 100 percent MOE for the basic
TANF block grant, that state might not be eligible for the contingency fund because the definition of
MOE under the comtingency fund is much namrower than the definition under TANF. Asa result, it
will be very difficult for states to meet the criteria—even while investing in high levels of spending on
welfare programs—if they have any MOE spending in separate programs, as is permitted under
TANF.

Govemors are recommending that the contingency fund MOE requirement be changed to mirror the
TANF MOE with respect to qualified state spending. Unfortunately, your administration erroneously
believes that the current, more restrictive MOE requirement for the contingency fund will be a
disincentive to states to create state-only funded programs and is Opposing our recommendation. In
structuring their welfare Programs, however, most states are not weighing access to the contingency
fund very heavily but rather are giving priority to designing programs that will enable them to meet the
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varying needs of their clients in the most apptopriate manner.  If the MOE language for the
contingency fund is not modified. the result will not be fewer Separate state programs but rather fewer
states that are able to access the contihgency fund to help assist needy families during periods of
economic downturn. We urge you to withdraw Your oppesition to ovr proposed modification to

\ X the contingency fund so that it may be induded

in the welfare reform technijcal corrections bill,

We are concemned that the nation's ‘Governors were not adequately consulted prior to the
announcement of the administration’s proposal concerning maintenance-of-effort and Separate state
“5& programs. This proposal was not put forward in the spirit of parmership or with the goal of making

weifare reform a success. As a former Govemor,
developing innovative and successful strategies to

you know that states have been at the forefront in
move individuals from welfare to work. Governors

are deeply commirted to welfare reform and We urge you to work with us to make it a success,

Sincerely,

Lo L

Govemer Bob Miller .
State of Nevada
Chairman

Fom.

Governor Tom C{fper
State of Delaware
Co-Lead Governor on Welfare Reform

cc: Donna Shalala, Secretary, Department of Healt
Bruce Reed, Domestic Policy Advisor

Y Wworedl

Govern rge V. Voinovich
State of Ohio
Vice Chairman

Governor John er
State of Michi
Co-Lead Governor on Welfare Reform

h and Human Services
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Record Type: Record

To: Emil E. Parker/OPD/EOP, Kenneth S. Aptel/OMB/EOP, Keith J. Fontenot/OMB/EQP

cc: Efena Kagan/OPD/EOP, Diana Fortuna/OPD/EQP
Subject: Child Support/bifurcationfrequest for meeting

Elizabeth Donahue from the National Women's Law Center asked if she could bring in a group of
child support experts to discuss our position on collecting a federal share of child support
collections in MOE programs as well as TANF ones.

| have proposed Monday June 2nd at 1:00 in Room 211 -- but | only want to meet if folks from
OMB who have been most active on this issue can be there too.

Ken/Keith -- | realize Cynthia Smith is now working on health care. Who from your staff is working
on child support now?
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MAINTENANCE OF EFFORT LEGISLATIVE SPECIFICATIONS
APRIL 17, 1997

I. WORK PARTICIPATION REQUIREMENTS

Apply TANF participation rate requirements under section 407
of the Social Security Act (the Act) to separate state MOE
programs. Amend section 407 of the Act to provide that each
of the requirements of the section, including participation
requirements under paragraph (a), the calculation of such
rates under paragraph (b), the. work rules including hours of
participation under paragraph (c), the definition of work
activities under paragraph (d}, the penalties against
individuals provision wunder paragraph (e}, and the
nondisplacement requirements under paragraph (f) apply to
families receiving assistance under separate State programs
supported by MOE dollars, subject to the penalty provided
under section 409(a) (3) of the Act.

II. CHILD SUPPORT ENFORCEMENT COLLECTIONS

Apply TANF assignment requirements at section 408 (a) (3) to
families receiving assistance under State programs supported
by MOE dollars and apply TANF child support distributiocn
requirements at section 457 of the Act to support collected
on behalf of such families to secure a Federal share of
child support collections. Related to the assignment
requirement, amend section 408(a) (3} to include reference to
separate State programs supported by MOE dollars (along with
the existing reference to grants made under section 403} and
to include reference to families receiving assistance under
such separate State programs.

Also, amend section 457(c), related to the definition of
asgistance for purposes of distribution of child support
payments under 457(a), to provide that 'assistance from the
State’ includes assistance under a separate State program
supported by MOE dollars. Make conforming changes to
section 454 (a) (4) related to State requirements to provide
services; section 458, related to State incentives; and, any
other appropriate sections of title IV-D of the Act which
reference "assistance provided under the program funded
under part A" to include families receiving services under
separate State programs supported by MOE dollars.

III. DATA COLLECTION

Apply data collection and reporting requirements similar to
those provided for TANF families under section 411(a) of the
Social Security Act to recipients of assistance under
separate state MOE programs. Also, consider modifying
existing TANF reporting requirements under section 411(a) to
reduce state reporting burden in limited areas where data
are likely to lack reliability.



MAINTENANCE OF EFFORT AMENDMENTS

SEC. . MANDATORY WORK REQUIREMENTS IN SEPARATE STATE MOE
PROGRAMS

(a) PARTICIPATION RATE REQUIREMENTS FOR MOE PROGRAMS. --Section
407{(a) (42 U.S.C. 607(a)) is amended in paragraphs (1) and (2) by
inserting "or which establishes a separate State assistance
program supported by maintenance of effort expenditures under
section 409(a) (7)" after "for a fiscal year", and by inserting
"or, under a separate State program supported by maintenance of
effort expenditures under section 409(a) (7)" after "under this
part"

(b) CALCULATION OF PARTICIPATION RATES FOR MOE PROGRAMS. --
Section 407(b) (42 U.S.C. 607(b)) is amended by inserting "or,
assistance under a separate State program supported by
maintenance of effort expenditures under section 409(a) (7} " after
nthe State program funded under this part" in paragraph

(1) (B) (1) .

{(c) ENGAGED IN WORK - HOURS PER WEEK UNDER MOE PROGRAMS. --
Section 407{(c) (42 U.S.C. 607{(c))} is amended by inserting "or a
separate State assistance program supported by maintenance of
effort expenditures under section 409(a) (7)" after "a State
program funded under this part" in paragraph (2) (A) (1).

(d) PENALTIES AGAINST INDIVIDUALS RECEIVING ASSISTANCE UNDER A
SEPARATE MOE PROGRAM.--Section 407(e) is amended by inserting "or
under a separate State assistance program supported by
maintenance of effort expenditures under section 409(a) (7)" after
vynder this part" in paragraphs (1} and (2).

(e) NONDISPLACEMENT IN MOE PROGRAM WORK ACTIVITIES.--Section
407 (f) is amended by inserting "or under a separate State program
supported by maintenance of effort expenditures under section
409 (a) (7)" after "under this part" in paragraphs (1) and (3).



SEC. . CHILD SUPPORT ENFORCEMENT COLLECTIONS

(a) ASSIGNMENT OF SUPPORT RIGHTS IN SEPARATE STATE MOE
PROGRAMS . - -Section 408 (a) (3) (42 USC 608(a) (3)) is amended by
inserting "or which establishes a separate State assistance
program supported by maintenance of effort expenditures under
section 409 (a) (7)" after "a grant is made under section 403" in
paragraph (B) and by inserting "or assistance provided under a
separate State program supported by maintenance of effort
expenditures" after "the State program funded under this part",

in paragraph (A).

(p) DISTRIBUTION OF SUPPORT COLLECTIONS MADE ON RBEHALF OF
RECIPIENTS OF ASSISTANCE IN SEPARATE STATE MOE PROGRBMS.--Section
457(c) (42 USC 657(c)) is amended by striking "and" at the end of
paragraph (1) (A); redesignating paragraph (B) as paragraph (C);
and, inserting a new paragraph (B) to read as follows:

" (B} assistance under a separate State program supported by
maintenance of effort expenditures under section 409(a) {(7); and".
(c¢) IV-D SERVICES FCR FAMILIES RECEIVING ASSISTANCE UNDER
SEPARATE STATE MOE PROGRAMS.--Section 454 (a) (4) (42 USC
654 (a) (4)) is amended by inserting in paragraph (A) (i) "or under
a separate State program supported by maintenance of effort
expenditures under section 409(a) (7)" after "under part A of this
title" and by inserting in paragraph (B), "or assistance provided
by under a separate State program supported by maintenance of
effort expenditures under section 409(a) (7)" after "funded under

part A".

(d) INCENTIVES FOR COLLECTIONS IN CASES RECEIVING ASSISTANCE
UNDER SEPARATE STATE MOE PROGRAMS.--Section 458 (b) (42 USC
658 (b)) is amended by replacing "title IV-A collections" each
place it appears with "title IV-A and MOE collections".

(e} PENALTY FOR NONCOOPERATION IN CASES RECEIVING ASSISTANCE
UNDER SEPARATE STATE MOE PROGRAMS.--Section 408 (a) (2) (A) (42 USC
608 (a) (2) (A) is amended by inserting "or under a separate State
program supported by maintenance of effort expenditures under
section 409(a) {(7)" after "funded under this part".



SEC. . DATA COLLECTION

(a) DATA COLLECTION FOR SEPARATE STATE MOE PROGRAMS. --Section
411(a) (42 USC 611(a)) is amended by inserting "FOR PROGRAMS
UNDER PART A" after "CONTENTS OF REPORT" in paragraph (1) (A); by
renumbering paragraph (1) (B) as (1) (C); and, by adding a new
paragraph (1) (B} to read as follows:

n (B) CONTENTS OF REPORT FOR SEPARATE STATE MOE PROGRAMS UNDER
SECTION 409(A) (7) .-Each eligible State shall collect on a monthly
basis, and report to the Secretary on a quarterly basis, the
following disaggregated case record information on the families
receiving assistance under separate State MOE programs:

"(i) The county of residence of the family.

"(ii) Whether a child receiving such assistance or an adult in
the family is disabled.

"(iii) The ages of the members of such families.

" (iv)}) The number of individuals in the family, and the relation
of each family member to the youngest child in the family.

"(v) The employment status and earnings of the employed adult in
the family.

v(vi) The marital status of the adults in the family, including
whether such adults have never married, are widowed, or are
divorced.

n(vii)}) The race and educational status of each adult in the
family.

n(viii) The race and educational status of each child in the
family. :

"(ix) Whether the family received subsidized housing, medical
assistance under the State plan approved under title XIX, food

gtamps, or subsidized child care, and if the latter 2, the amount
received.

" (x) The number of months that the family has received each type
of assistance under the program.

n(xi) If the adults participated in, and the number of hours per
week of participation in, the following activities:

"{I) Education.
" (II) Subsidized private sector employment.

"(III) Unsubsidized employment.



n(IV) Public sector employment, work experience, or community
service.

" (V) Job search.
"(VI) Job skills training or on-the-job training.
" (VII) Vocational education.

n(xii} Information necessary to calculate participation rates
under section 407. '

" (xiii) The type and amount of assistance received under the
program.

n(xiv) If a family member received unearned income, amount of
unearned income received in the following areas

(I) Child Support;

{(II) Social Security;

{III}) S8SI;
(IV) Worker’s compensation; and
(V) Other Unearned Income

" {xv) The citizenship of the members of the family.

"(xvi) From a sample of closed cases, whether the family left the
program, and if so, whether the family left due to-

"{I} employment;
"(II) sanction; or
"(III) State policy.

(b) MOE REPORTS.--Section 411(a) (42 USC 611(a)} is amended by
renumbering paragraph (6) as paragraph (7} and inserting after
paragraph (5), the following:

"(6) AGGREGATED REPORT OF FAMILIES RECEIVING ASSISTANCE UNDER
THE SEPARATE STATE PROGRAMS-- The report required by paragraph
(1) for a fiscal quarter shall include for each month in the
quarter the number of families and individuals receiving
assistance under the separate State MOE Programs funded with
State TANF maintenance of effort dollars under section 409({a) (7)
(including the number of 2-parent, l-parent, and no-parent
families) and the total dollar value of assistance received by
all families."

{c} CONFORMING CHANGES. --

(1) Section 411(b) (2) (42 USC 611(b)(2)) is amended by inserting
"in newly approved cases" after "applying for assistance".



(2) Section 411 (a) (1) (A) (xvi) (42 USC 61l(a) (1) (A{(xvi} is
amended by striking paragraph (II) and renumbering paragraphs
"III", nIyn and llVll as paragraphs IIIIu’ IIIIII! and nTyn,

(3) Section 411 (42 USC 611) is amended by adding a new
paragraph (d) at the end of the section, to read as follows:

"(d) STUDY ON APPLICATION PROCESS.--The Secretary shall conduct
studies on the application process in not less ‘than 5 states,
which include information on denied applicants.”

(4) Section 413(d) (1) (42 USC 613(d) (1)) is amended by replacing
the word "jobs" with ‘"employment" in the phrase "long-term
private sector jobs."
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Record Type: Record

To: Elena Kagan/OPBD/EQP

cc:
Subject: ...no subject...

P6/(0)(6) | [:ODQ
on 04/16/97 11:33 AM

---------------------- Forwarded by Bruce N. Reed/OPD/EOP

jmonahan @ os.dhhs.gov
04/16/97 06:15:00 AM

Record Type: Record

To: Bruce N. Reed

cc.
Subject: ...no subject...

Bruce, I am sorry | was out of town at the EZ Conference yesterday in Detroit.

Rich and Emity briefed me about Rich's meeting with Ron and Deborah and our
commitment to provide draft legisfative language.

| am glad that we are briefing DGA and Susan, Sheri, and Elaine tomorrow hefore
we send something up to Ron.

However, | am concerned that our governor friends will be justified in not
seeing this as the "consultation” which we promised in the bifurcation
guidance. Ray and others will then have both process and substance to argue
against us. As you know, it is my role to worry about these relationship
issues, and we know there will be unanticipated times in which we want their
help, etc.

On a final note, | understand your desire to create some space between us and
the states, which | think is healthy and necessary as we go through
implementation. | agree that we need to be positioned as having opposed state
efforts 1o evade work requirements and as having offered a tough legisiative
proposal. Thus, when the inevitable story comes out that some state is using
creative accounting to avoid being serious about work, we can legitimately
claim the high ground, | just think we could go through a real consultation
with affected parties and {since the chance of prevailing with our initial
proposal is limited} achieve the tactical distance we need from the states

which may aggressively bifurcate.
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Similarly, given the politics of individual states, we want to be in a position

to be concerned about state practices in general we don't like (e.g., pulling
money out of the family support system for other purposes, lack of child care,
refusals to implement key child support enforcement provisions). We just want
our position to be focused on the substance, not process; and we should stay
focused on achieving our tactical goal of distance between us and the states,
not pushing a particular fix which may not happen on the Hill and will only
agitate our state friends.

Sorry for this long note, John
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MAINTENANCE Of EFFORT LEGISLATIVE SPECIFICATIONS
APRIL 17, 1997 .

WORK PARTICIPATION REQUIREMENTS

Apply TANF participation rate requirements under section 407
of the Social Security Act (the Act) to separate state MOE
programs. Amend section 407 of the Act to provide that each
of the requirements of the section, including participation
requireménts under paragraph (a), the calculation of such
rates under paragraph (b), the work rules including hours of
participation under paragraph (¢}, the definition of work
activities under paragraph (d), the penalties against
individuals provision under paragraph (e), and the :
nondisplacement requirements under paragraph (£) apply to
families receiving assistance under separate State programs

supported by MOE dollars, Eﬂlb_jﬁst_.tg_ihuemlty—pmidfz_i
urider section 409(a) (3) of the Act.

CHILD SUPPORT ENFORCEMENT COLLECTIONS

‘Apply TANF assignment requirements at section 408(a) (3) to

families receiving assistance undery State programs supported

by MOE dollars and apply TANF child Support _distr) n
requiréments at s i cr to support collected|
on of such families to secure i Federal share of

child support collections. Related to the assignment
requirement, amend section 408(a) (3) to include reference to
separate State programs supported by MOE dollars f{along with
the existing reference to grants made undeér section 403) and
to .include reference to families receiving assistance under

such separate State programs.

Also, amend section 457(c), related to the definitiocn of
assistance for purposes of distribution of child support
payments under 4S7(a), to provide that ‘assistance from the
State’ includes asiistance under a separate.State program
supported by MOE dollars. Make conforming changes to
section 454 (a) (4) related to State reguirements to provide
services; section 458, related to State incentiwves; and, any
other appropriate sections of title IV-D of the Act which
reference “assistance provided under the program funded
under part A* to include families receiving services under
separate State programs supported by MOE dollars.

DATA COLLECTION

Apply data collection and reporting requirements similar to
those provided for TANF families under section 411(a) of the
Social Securify Bct to recipients of assistance under
separate state MOE programs. - Also, consider modifying
existing TANF reporting requirements under secticn 411(a) to
reduce state reporting burden in limited areas where data
are likely to lack reliability. '
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THE SECRETARY OF HEALTH AND HUMAN SERVICES
wWASHINGTON, D.C. 20701

The Honorable E. Clay Shaw, Jr.
Chairman AR 9 gt
Subcommittee on Human Resources

Committee on Ways and Means

U.S. House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

I am pleased to offer the Department's support for the Welfare
Reform Technical Corrections Act of 1997 (HR 1048). This
legiglation will help ensure the effective implementation of the
Personal Responsibility and Work Opportunity Reconciliation aAct

of 1%996.

As you know, the Commissioner of Social Security and I forwarded
our recommendations for technical and conforming amendments to
the landmark welfare reform legislation in December. We are
pleased that your bill includes most of the amendments
recommended by HHS as well as a number of others that, upon
further review, were found to be necessary. We would be happy to
work with you and the affected agencies to facilitate the
inclusion of other Administration recommendations into the bill.

.— In-addition, we look forward .to working with you.in the weeks . _. .
ahead on other important issues relating to the implementation of
welfare reform. In particular, we want to collect information on

-how states are using their dollars to ensure that state policies
focus on work. We want to work with you and the Governors in a
bipartisan fashion to ensure that each state's overall work
effort meets the statute's work participation requirements by
clarifying that the calculation of whether a state has met the
applicable participation rate shall take into account the state's
success in placing in work activities participants both in TANF
and in state maintenance of effort programs. We also want to
work with the states and Congress to ensure that state



4-18-1897 2:41PM FROM MARY BOURDETTE 96SP575R

Page 2 ~ The Honorable E. Clay shaw, Jr.

flexibility in maintenance of effort programs does not result in
costs to the Federal Government due to the potential loss of
child support collections. We want to engage in constructive
discussions with the Congress, Governors and other state
officials concerning specific legislative proposals in these and
other areas.

I want to thank you and Representative Levin for the bipartisan
manner in which you have developed HR 1048. My staff and I hope
to work with you to ensure speedy enactment of this important
legislation, and to address the other issues related to welfare

reform implementation.

The Office of Management and Budget advises that there is no
objection from the standpoint of the Administration's program to

the presentation of this report.

£;uﬁr%2\£;ala1a
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Record Type: Record

To: Elena Kagan/OPD/ECP

cc:
Subject: FYI: note to Bruce re: bifurcation

Forwarded by Cynthia A, Rice/OPD/EOP on 04/07/97 10:47 AM ------=mmaanomee

Cynthia A. Rice 04/07/97 10:44:05 AM

L
Record Type: Record

To: Bruce N. Reed/OPD/ECP

cc: Cathy R. Mays/OPD/EOP
Subject: Bifurcation: Elena and | think the letter Thurm sent you is unacceptable

Bruce, as you know, Elena and | have been insisting the HHS agree to propose language to apply
the work rates to the state programs, and a key part of that is getting them to say they plan to do
so in the letter they are sending to the Hill re: technicals bill being marked up Wednesday.

We sent them a perfectly reasonable redraft on Friday. Thurm sent you a redraft that completely
ignores our concerns. We're holding our ground. FYI -- Attached is the letter we've proposed.

]

bif0404.9
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Record Type: Record

To: Elena Kagan/OPD/EQP
cc: Diana Fortuna/OPD/EOP
bee:

Subject: Re: Question re: description of our work proposal in HHS letter to Hill [2,
Testimony:

"We want to work with you and the States to include an additional change in this package
to ensure that each state’s overall work effort meets the statutue's work participation
requirements. Specifically, we want to make it clear that the calculation of whether a state has met
the applicabte participation rate shall take into account the state's success in placing in work
activities participants both in TANF and in state maintenance of effort programs. This clarification
will protect the welfare law's tough work regquirements.”

January 31st Guidance:

"We intend to work with Congress and the Governors in a bipartisan fashion to ensure that
each State's overall work effort meets the statute's work participation requirements. Specifically,
we will seek tanguage making clear that calculation of whether a State has met the applicable
participation rate shall take into account the State's success in placing participants in both TANF
and MOE programs in work activities."

Elena Kagan

T ..,

7 Elena Kagan
04/03/97 07:23:16 PM

[
<
H

Record Typa: Record

To: Cynthia A. Rice/OPD/EOP

cc:
Subject: Re: Question re: description of our work proposal in HHS letter to Hill @

What did we say in the testimony and guidance?
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DRAFT FOR DISCUSSION -- 04-03-97

"SEC. 411. DATA COLLECTION AND REPORTING.
"{a) QUARTERLY REPORTS BY STATES. -
"{1) GENERAL REPORTING REQUIREMENT. -

" (A) CONTENTS OF REPORT.-Each eligible State shall collect on a
menthly basis, and report to the Secretary on a quarterly basis,
the following dlsaggregated case record information on the

families rece1v1ng assistance ﬁﬁéef—ehe~{kﬁﬁﬁrj?fegfam—éﬁﬁéeé

"({i) The county of residence of the family.

"(ii) Whether a child receiving such assistance or an adult in
the family is disabled.

"(iii) The ages of the members of such families.

"(iv) The number of individuals in the family, and the relation
of each family member to the youngest child in the family.

"(v) The employment status and earnings of the employed adult in
the family.

"(vi) The marital status of the adults in the family, including
whether such adults have never married, are widowed, or are
divorced.

"(vii) The race and educational status of each adult in the
family.

"(viii} The race and educational status of each child in the
family.

" (ix) Whether the family received subsidized housing, medical
assistance under the State plan approved under title XIX, food
stamps, or subsidized child care, and 1f the latter 2, the amount
received.

: ] } e ] ] he £ amidy] L ved ]
of assistance—under—theprogram—

[NOTE: Exact definitions for items (xi) and (xii) depend on
policy approach taken]

"(xi) If the adults participated in, and the number of hours per
week of participation in, the following activities:

" (I) Education.



"(II) Subsidized private sector employment.
"(III) Unsubsidized employment.

" (IV) Public sector employment, work experience, oOr community
service.

"(V) Job search.
" (VI) Job skills training or on-the-job training.
"(VII) Vocational education.

"(xii) Information necessary to calculate participation rates
under section 407.

"{xiii) The type and amount of assistance received under the

program—inetudingthe amount—of—and reasen—ferany—reduction—of
. Cimeludi . _

"(xv) The citizenship of the members of the family.
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asked for whatever verbal feedback we can give them in {1}

these this weekend. Let’s talk next week.
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I.

II.

A.

Child Support Collections and Flexibility Under TANF
Principles to Guide Decision-making

Any proposal must:

A, Pregserve the return expected on Federal investment in
the child support enforcement program by protecting
against lost Federal-child support revenues due to
State flexibility under the TANF program to set up
State only programs. (We do not expect to recapture
Federal losses resulting from declining assistance
caseloads, family-first distribution policies and State
hold-harmless provisions based on a family-first
distribution policy. It may be impossible to determine
reduced collections attributable only to bifurcation.)

B. Be administratively simple, with verifiable results.

C. Maintain incentives for strong child support
enforcement programs.

D. Ensure availability of adequate funds for training,
technical assistance and expansion of the Federal
Parent Locator Service.

E. Retain State flexibility under TANF and any incentives
to make families better off.

F. Consider the impact on the Federal government, State
governments, and families.

Options

Send strong message, require reporting and monitor State

behavior to determine whether further action is needed:

Send a strong message that expects States to act responsibly
in addressing issues that impact Federal revenue-from the
child support program. Through legislation, require States
to report certain data on families receiving services under
State only programs and monitor Federal return on
investment..
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Pros:

Avoids developing solution based on guesswork

Allows time to gauge State intentions and actions and
take action accordingly

Allows time to work with States to design programs that
most benefit families and meet goals of welfare reform.
Consistent with flexibility in PRWORA

Does not clarify limitations on State flexibility
May not be the type of legislative proposal expected
Does not immediately protect Federal share

May be more difficult to get support for legislative
fix later after State implementation

B. Triggered Fix: Require States to pay a Federal share of
child support collected in cases receiving assistance under
State-only programs. Recoup Federal share either by
reducing a State’s block grant or alternatively by reducing
Federal funding of IV-D administrative costs.

Pros:

(o]

Only affects States establishing separate MOE

program -- does not reduce State flexibility until
States take certain actions
May forestall State action -- sends a message that

there are consequences only if certain behavior occurs
Administratively simple

Meets all guiding principles :
Equitable--only impacts States to the extent they
benefit from State-only programs

Reducing block grant may be logical in that the block
grant formula included what is otherwise the Federal
share of collections

Reducing Federal funding of State administrative costs
would parallel the methed of paying the Federal share
in TANF cases
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Cons:

0 . Will entail new reporting requirements for State
only programs

0 Will require a compatible definition of assistance for
purposes of sharing in child support collections

o) Lost revenue may be perceived as limiting State
flexibility

o) Reducing block grant might risk opening up broader
funding issues

0 Reducing Federal funding of State administrative costs

may be viewed as effectively reducing the matching rate
for the child support program and thus be opposed by

States

o} Reducing Federal funding of State administrative costs
penalizes the child support program for unrelated TANF
flexibility

C. Triggered Fix and Allow Collections Which Benefit Families
to Count as MOE: Require States to pay a Federal share of
child support collected in cases receiving assistance under
State-only programs and allow the State share of support
collections distributed to families and disregarded in
determining their eligibility for and the amount of State-
funded assistance to count ags MOE. Recoup Federal share
either by reducing a State’s block grant or altermatively
reducing Federal funding of IV-D administrative costs.

Pros:

o] This would provide States an incentive to benefit
families compatible with the goal of protecting the
Federal share

0 Only affects States establishing separate MOE
program -- does not reduce State flexibility until
States take certain actions

o] May forestall State action -- sends a message that
there are consequences only if certain behaV1or occurs

0 Administratively simple

o} Meets all guiding principles

o] Equitable--only impacts States to the extent they
benefit from State-only programs

o) Reducing block grant may be loglcal in that the block

grant formula included what is otherwise the Federal
share of collections

o) Reducing Pederal funding of State administrative costs
would parallel the method of paying the Federal share
in TANF cases
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Cons:
o] Will entail new reporting requirements for State
. only programs
o Will require a compatible definition of assistance for
/purposes of sharing in child support collections
o] Lost revenue may be perceived as limiting State
~ flexibility
o} Reducing block grant might risk opening up broader
funding issues
o] Reducing Federal funding of State administrative costs
may be viewed as effectively reducing the matching rate
for the child support program and thus be opposed by
States
o Reducing Federal funding of State administrative costs
penalizes the child support program for unrelated TANF
flexibility
D. Triggered Fix, Unless Collections Benefit Families: Require

States to pay a Federal share of child support collected in
cases receiving assistance under State-only programs unless
all collections are passed through te families and
disregarded for purposes of eligibility and assistance
payment amounts. Recoup Federal share either by reducing a
State’s block grant or alternatively by reducing Federal
funding of IV-D administrative costs.

Pros:

o} Benefits families to extent States opt to pass through
and disregard collections

o] Only affects States establishing separate MOE
program -- does not reduce State flexibility until
States take certain actions

o] May forestall State action -- sends a message that

there are consequences only if certain behavior occurs

o] Administratively simple

o] Meets all guiding principles

o) Equitable--only impacts States to the extent they
benefit from State-only programs

o] Reducing block grant may be logical in that the block

grant formula included what is otherwise the Federal
share of collections

0! Reducing Federal funding of State administrative costs -
would parallel the method of paying the Federal share
in TANF cases
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Cons:

. Could result in loss of Federal share to the extent

families are benefitted

Will entail new reporting requirements for State only
programs

Will require a compatible definition of assistance for
purposes of sharing in child support collections

Lost revenue may be perceived as limiting State
flexibility

Reducing block grant might risk opening up broader
funding issues

Reducing Federal funding of State administrative costs
may be viewed as effectively reducing the matching rate
for the child support program and thus be opposed by
States

Reducing Federal funding of State administrative costs
penalizes the child support program for unrelated TANF
flexibility



DRAFT - 3/21/97

An option that has been suggested by others but is not under
consideration by the Administration:

Up-front reduction in block grants. Reduce each State’s block

grant by an amount equal to the Federal share of collections for
FY 1996.

Pros:
o) Protects Federal share
o] Administratively simple, reduces administrative
complexity
o] Maintains State incentives for strong child support
program because Feds do not share in increased
collections
Cons:

o} Opens up the block grant and the block grant funding
formula for all fifty states

o] Would be difficult to achieve a result that was
perceived as fair by all the states

o] Precludes possibility of increased Federal share unless
complicated adjustment factor is built in

o] Would reduce support for child support program because
recoupment for the Federal government generates support

o} Administrative costs to Federal government could

escalate if States only pay only 34 percent of the
cost and keep 100 percent of collections

o Federal government would not benefit from improved
enforcement as a result of PRWORA or subseqguent
initiatives

o} Would require extensive changes to assignment and
distribution statutory requirements

o Does not recognize reductions in Federal share built
into statute

o] Would require other mechanisms for paying incentive

payments and funding training, technical assistance and
development of enhanced Federal Parent Locator Service



ELENA --

Here are the other handouts from HHS. They suggested a meeting again in a week and
asked for whatever verbal feedback we can give them in the meantime. I'll read and think about
these this weekend. Let’s talk next week.

CYNTHIA
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CHILD SUPPORT COLLECTIONS AND FLEXIBILITY UNDER TANF

The Issue

o]

Under title I of PRWORA, States may count as part of their
Maintenance of Effort expenditures, expenditures under
separate assistance programs using only State funds (State-
only programs). These State-only programs are not subject
to requirements under the TANF program.

One such requirement is that states pay to the Federal
government a share (the FMAP percentage). of child support
collections for TANF cases. This requirement does not apply
to collections for families who are enrolled in State-only

programs.

Rules for TANF cases. TANF requires the mandatory
assignment to the State of any rights to child support as a
condition of receiving assistance under the TANF program.
Support collections are retained and shared between the
State and Federal governments as reimbursement for

" assistance paid to the family.

Rules for families in state-only programs. Neither TANF
assignment regquirements nor the requirement to pay the
Federal government a share of collections apply to State-
only programs. Therefore, collections under such programs
must be paid to the family (unless there is a pre-existing

assignment of support under AFDC/TANF program). A State
could choose to:
o) benefit financially from the collections, by

reducing the family’s assistance payment under a
State-only program by the amount of child support
paid;

o not benefit financially but provide additional
" support for the family, by disregarding the amount
of child support paid in calculating the family’s
payment under the State-only program; Or

o combine these two approaches in some way.

No matter which of the above approcaches a state takes to the
pass through and disregard of child support collections for
families in State-only programs, the Federal government
would not receive a share of the child support collections
in these cases.
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Other Changes in the Distribution of Support Enacted in PWRORA

o)

There are explicit, complicated rules for distributing child
support collected through the IV-D program. Rules differ
depending on whether the family is receiving assistance
under TANF, formerly received assistance under TANF or AFDC
or has never -received AFDC or TANF. Changes made by the
PWRORA will have multiple effects, going in both directions,
on the Federal share of child support collections.

For TANF cases, PWRORA changed the distribution rules from
what had existed before for AFDC, by eliminating prior
provisions that guaranteed that a share of support would be
passed through to the family and disregarded. Instead,
collections are used to reimburse the Federal and State
governments for assistance paid. (More specifically, States
must pay the Federal government its share of any collections
and may retain, or pay to the family, the State share of the
collections.) The effect of this change is to increase the
Federal government’s collections.

On the other hand, for cases formerly on TANF, PRWORA
changes distribution hierarchy over the next several years
to favor paying most support collected to families once they
leave the assistance roles, consistent with promoting self-
sufficiency. This family-first distribution will reduce the
level of reimbursement of Federal expenditures under the
TANF program.

States, on the other hand, are held harmless from the
effects of family-first distribution, or reduced collections
in TANF cases due to shrinking welfare rolls, because they
are guaranteed at least the equivalent of the State share of
collections in FY1995.

Funding Mechanisms and Interactions

Q

Before enactment of PRWORA, States reduced their expenditure
claims under the AFDC program by the amount of the Federal
share of collections. With enactment ©f the TANF program,
this repayment mechanism ceased to exist. Therefore, States

- will now reduce their claims for reimbursement of

administrative costs of the IV-D program by the Federal
share of collections.

On the TANF side, block grant amounts are based on gross
historical expenditures before reductions for the Federal
share of collections. Therefore, the level of State funding
under the TANF program includes the Federal share of
collections.
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What makes this so difficult

o]

We have no experience or hard evidence to illustrate what
States might do. Given the flexibility under TANF, a
multitude of scenarios could occur, including:

o} state-only programs designed to put the Federal share
of collections in State coffers;
o state-only programs designed to pass’ through more

support to families and disregard that support from
state benefit calculations;

o state-only programs created’for another purpose {(eg, to
serve families on assistance over five years or to
provide different kinds of services to hard-to-employ
families) that nonetheless have the effect of
eliminating the Federal share of child support; and

o) no or very little development of state-only programs.

We have not yet seen evidence of movement towards state-only
programs from this winter’s leglslatlve sessions, but it is
very early and state decision-making is far from over.

Because it is unclear what States will do, it is difficult
to choose a legislative proposal which will prevent unwanted
effects, and even more difficult to anticipate possible
unintended consequences of any legislative proposal.
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LEGISLATIVE SPECS FOR WORK REQUIREMENTS
UNDER SEPARATE STATE PROGRAMS

Background

Under the guidance issued in January by the Department of Health and Human Services
(HHS), states were given broad flexibility over their state expenditures which qualify as
maintenance of effort (MOE) for the Temporary Assistance for Needy Families (TANF)
program. The guidance clarified that states have the flexibility to count, toward the general
TANF MOE requirement, expenditures of state funds under separate state programs.
Expenditures for separate state programs must meet the statutory requirements for MOE
expenditures -- that is, they must meet the general purposes of the statute and be spent on
needy families. However, these programs are not subject to requirements which apply to TANF
program, including the work requirements.

The nature and content of separate state programs could take many diverse and innovative
Jorms as states respond to the flexibility available to them -- some of which may go beyond the
traditional conceptions of *welfare.” States have indicated they may use these resources to
serve families who they feel may be more effectively served outside the TANF program -- such
as those who reach the five-year time limit, legal immigrants, grandparents who are
responsible for raising a child, or individuals suffering from severe disabilities, very low literacy
levels, substance abuse, or domestic violence. States could also provide services besides cash
assistance with these resources including specialized counseling, treatment programs, vouchers
Jor specific services, or feeding programs for legal immigrants.

The guidance issued by HHS specified that the Administration would take steps -- including
legislative proposals -- to ensure that state decisions to establish separate programs do not
undermine the work provisions of the new law. As outlined below, HHS has developed a
potential set of legislative options regarding the work requirements that would apply to separate
state programs supported by MOE dollars. The legislative specifications for these proposals are
designed both fo ensure that welfare programs encourage work and to provide states with
adequate flexibility over programs funded with their own resources.

Potential Options for Legislative Specifications

Option 1: Specify work requirements for separate state programs

Under this option, the legislative proposal would set forth specific work requirements for
separate state programs as outlined below.

Participation Rates. The participation rates that apply to TANF programs would also apply to
separate state programs. For all families, the rates would start at 25 percent in FY 1997 and
increase to 50 percent in FY 2002. For two-parent families, the rates would start at 75 percent

March 20, 1997 I
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in FY 1997 and increase to 90 percent in FY 1999.

Alternatives: (1) Different rates because MOE flexibility might result in programs and
populations very different from AFDC; (2) Lower rates for two parent families.

Hours of Participation. To be considered engaged in work for the purpose of the all families
rate, individuals would be required to participate an average of 20 hours per week (with no
increase in later years). In order to meet the two-parent participation requirement, an
individual would be required to participate an average of 35 hours per week (under TANF,
states are not allowed to average the weekly hours for two-parent families).

Alternative: (1) Same hours as for TANF.

Allowable Work Activities: The following activities would be considered work activities for the
purpose of meeting the participation rates (both the all-family and two-parent rate) for
separale state programs.

Unsubsidized employment

Subsidized private sector employment

Subsidized public sector employment

Work experience

On-the-job-training

Job search and job readiness assistance (with no limitation on length)

Community service programs

Vocational educational training (with no limitation on length)

Provision of child care services to individuals participating in community service

programs.

10.  Job skills training directly related to employment.

11.  Education directly related to employment (no limitation that this option is only
available to those without a high school diploma}

12.  Satisfactory attendance at secondary school or GED program if individual has not

completed secondary school.

RPN A LN~

(The list above takes the work activities from the TANF statute and lifts the limitations . In
addition, there would be no limitation on the number of individuals in vocational training or
teen parents in school that could count toward the work requirement.)

Alternatives: (1) Expand the list of allowable activities, for example, to include basic
skills, literacy or language instruction; post-secondary education; substance abuse
treatment programs; or programs for victims of domestic violence; (2) Explicitly allow I
states to define allowable activities; (3) Use the same activities as in TANF (including
limitations on job search and job readiness, vocational training, hours in non-work
activities, education for those with a high school diploma, and percentage in vocational
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training and school for teens.)

Exemptions. States are given the option fo exempt single parents with a child under the age of
1 from the work participation rates for up to 12 months and to disregard these individuals in
calculating the participation rate (no limitation that the exemption from the calculation of the
participation rate is only available for up to 12 months per individual).

Alternatives: (1) Exempt certain individuals, e.g., those past the 5-year time limit,
disabled; (2) Use the same exemptions as in TANF.

Caselpad Reduction Credit. The caseload reduction credit used for the TANF work
requirements would be extended to the participation requirements for separate state programs.
For each state, the caseload reduction credit would be calculated based on caseload reductions
since FY 1995 in both TANF and the separate state program (i.e. there would be one caseload
reduction credit based on reductions in both programs combined).

Penalties for Individuals. States would be given flexibility to determine sanctions for those who
do not meet the work requirements in separate state programs. The TANF provision which
prohibits states from reducing or terminating assistance for single parents with a child under 6
with a demonstrated inability to obtain needed child care would be maintained.

Alternative: Use the same penalties in TANF -- a pro rata reduction in assistance based
on hours of nonparticipation is the minimum sanction.

Penalties for States. The penalties in the TANF statute for not meeting the work requirements
would be extended to the separate state program. If a state did not meet the work participation
rates for a fiscal year for one or both programs, the state's grant for the immediately
succeeding fiscal year would be reduced. If the state had not been penalized in the prior year,
the penalty could be up to 5 percent of the state’s family assistance grant. If the state had
been penalized in the prior year, the penalty could be up to the amount of the previous year's
penalty, increased by 2 percentage points, subject to a maximum penalty of 21 percent.

ion 2: Accountability through stringent disclosure and reporting requirements

Under this legislative proposal, states would be given the flexibility to determine the content of
their separate state programs -- including the work requirements. However, states would be
held accountable for their efforts to move recipients into work under these programs through
several mechanisms:

. As part of their state plan, states would be required to establish work-related

performance goals for their separate state programs and would be required to document
their progress in achieving these goals.
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. Governors would also be required to certify that the separate state program operating in
their state was effective in achieving the work-related performance goals.

. State agencies would be required to report detailed information on the content and work
requirements for their separate state programs to HHS as part of their state plans or
through some other mechanism. Information states would be required to report
includes: the nature and content of services offered, characteristics of families that were
served, how participation rates are calculated, participation rates achieved, hours of
participation required, allowable work activities, exemptions from the participation
requirement, and penalties on individuals for not meeting the requirements.

. This information on separate state programs would be provided to Congress and the
public on an annual bhasis.

. HHS could also be required to publish annual rankings on effectiveness of separate
state programs in moving recipients into work, using criteria similar to those
established for the TANF program.

While there would be no fiscal penalties for states regarding work requirements for separate
state programs, requiring states to disclose this information would provide incentives to ensure
they implement relatively rigorous work requirements for these programs. As specified in the
guidance, the Administration would also consider whether states were using separate state
programs to undermine the work requirements in awarding performance bonuses, calculating
caseload reduction factors, and determining good cause for noncompliance with work
requirements.
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I. Nature and Purpose of this Guidance

The Personal Responsibility and Work Opportunity Reconciliation
Act of 1996 (PRWORA) gives States enormous flexibility to design-
their Temporary Assistance for Needy Family (TANF) programs in
ways that promote work, responsibility, and self-sufficiency and
strengthen families. Except as expressly provided under the
statute, the Federal government may not regulate the conduct of
States.

Within this context, we are planning to focus our proposed TANF
regulations on areas where Congress has expressly provided for
the Secretary to take action -- i.e., with respect to data
collection, penalties and bonuses. We have also been undertaking
extensive outreach to ensure consultation with a wide range of
persons and organizations holding perspectives on children and
families. To date, we have asked State executive and legislative
officials and their national representatives, advocates, local
government representatives, non-profit organizations and
foundations, labor, and business organizations to participate in
this consultation process.

Because State legislative sgessions are starting and the TANF
statute is so far-reaching, we have frequently heard of the need
for early guidance on certain issues of immediate importance to
the development of State programs. Among these issues are
Federal requirements related to the expenditure of Federal grant
funds, including the definition of "assistance" which triggers
these requirements; the scope of State flexibility in using State
funds which qualify as expenditures for maintenance-of-effort
(MOE) purposes; and State flexibility in using State MOE funds in
State programs operated apart from TANF.

Consequently, we are providing preliminary guidance on these
important issues. However, because of the scope of the TANF
statute, and the interrelationships among its many pieces, it is
important to note that many other questiocons will be answered
through the regulatory process. We believe the guidance reflects
Congressional intent on TANF policies, and that it will promote
program accountability, support substantial innovation in program
design and provide States the flexibility they need to serve
needy families effectively.

Key Points
The guidance makes the following key points:

1) States have the flexibility to count, towards their
general TANF MOE requirement, expenditures of State funds
under separate State programs. These expenditures must meet
the statutory requirements for "qualified State
expenditures," including the requirement that they are made
on behalf of "eligible families," but are not subject to
requirements which apply to the TANF program. (see section V



discussion and chart).

Because the statutory language for contingency fund MOE is
different, States do NOT have the flexibility to count
expenditures under separate State programs for the purpose
of meeting the Contingency Fund MOE. All expenditures
counted towards the 100% Contingency Fund MOE regquirement
must be made under the TANF program and therefore must meet
TANF requirements.

2) In order to ensure that State decisions to establish
separate programs do not undermine the work provisions of
the new law, undercut Congressional intent to share child
support collections between the Federal and State
governments, or have other negative consequences, we will be
taking steps to obtain additional information on State
practices, exercising the administrative authority available
under the statute to support the legislative gocals of
PRWORA, and seeking certain legislative changes (see
discussion in section II below).

3} Under the definition of "assistance" included in section
VI, all but two forms of assistance provided to families
under the TANF program would be considered "assistance."
Thus, TANF requirements such as time limits, work
requirements, assignment of child support, and data
collection are applicable (depending on the nature of
funding involved).

4) During the interim period before final rules are
available, any penalty decisions will be based solely on
whether violations of the gtatute occurred. Further,
statutory interpretations forthcoming in final rules will
apply prospectively only; they will not be a basis for
penalties during this interim period. States will need to
conform their programs to Federal rules after final rules
are promulgated.

II. FEnsuring Pogitive Impacts

Program Accountability. At this point, we do not know what
States will do with the flexibility they have to set up separate
programs which qualify for MOE purposes, but are not subject to
many of the TANF rules (see section IV). The flexibility
provided in this guidance gives States the opportunity to try out
gome innovative and creative strategies for supporting the
critical goals of work and responsibility. For example, States
might choose to use State funds to support a State EITC or
transportation assistance that would help low-wage workers keep
their jobs.

At the same time, States could use this new flexibility in ways

2



that might undermine important goals of welfare reform. 1In
particular, we are concerned that States could design their
programs so as to avoid the work requirements in section 407 or
to avoid returning a share of their child support collections to
the Federal government.

We believe it is our responsibility to use the administrative
avenues available to us to mitigate against these potential
negative consegquences.

Work

We intend to take administrative action to collect information
about the families served by States under their separate MOE
programs, so that we can: 1) better identify which States are
truly successful in serving needy families; and 2) promote work
and the other legislative goals. For example, in the proposed
regulations we are developing on work requirements, penalties,
and high performance bonuses, we intend to require that
information be provided on families served by separate State
programs and, to the maximum extent possible, consider the
effects of State policies in setting up separate programs. More
specifically, we intend to propose regulations to:

0 deny States any reduction in the work participation
requirements applicable to them (i.e., not give them credit
for caseload reductions) unless they provide us with
caceload information for separate MOE as well as TANF
programs, and they demonstrate by this data that TANF
caseload reductions are not artifacts of the way they
structured their programs (i.e., the result of transferring
beneficiaries from TANF to separate MOE programs) ;

o] deny good cause to a State whose MOE policies work to
circumvent the work requirements of the Act. If a State
fails to meet the participation rates, the Secretary would
not entertain good cause considerations unless the State
provided information about its MOE program. It must also
demonstrate that it was making a good faith effort in the
work area with respect both to its TANF and its separate MOE
programs and that it was not using its separate MOE program
to evade the force of the work participation rates; and

o look at a State’s overall work effort in deciding whether it
qualifies for a high performance bonus, i.e., a State’s
success with its TANF program cannot be adequately judged
without knowing how the State’s TANF and separate MOE
programs are configured and what is happening to needy
families in the separate MOE programs.

Additional information on participants in separate MOE programs
will help us evaluate whether work goals are being undermined and
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publicly report our findings.

To ensure that we have critical information which will enable us
to determine whether the work and other legislative goals are
being achieved, we will propose a change to the statutory
provisions on data collection which will enable collection of
information on recipients served by separate State programs that
are used as MOE.

This guidance sets forth our best current interpretation of the
statutory language on the fiscal and programmatic implications of
different program configurations. However, we would consider a
different interpretation in the final TANF regulation if we learn
that the work provisions are being undermined during this interim
period.

Also, we strongly advise States to think carefully about the
risks to the long-term viability of their TANF program if they
rely too extensively on separate State programs. Because States
cannot receive Contingency Funds unless their expenditures within
the TANF program are at 100 percent of historical State
expenditures, excessive State reliance on outside expenditures
for their TANF MOE may make access to Contingency Funds much more
difficult during economic downturns.

i
Finally, we intend to work with Congress and the Governors in a
bipartisan fashion to ensure that each State’s overall work
effort meets that statute’s work participation requirements.
Specifically, we will seek language making clear that calculation
of whether a States has met the applicable participation rate
shall take into account the State’s success in placing
participants in both TANF and MOE programs in work activities.

Child Support

In assessing the potential budgetary impact of this bill,
Congress apparently did not envision major losses in the Federal
share of child support collections. We are advising States not
to set up separate State programs which retain what would
otherwise be the appropriate Federal share of child support
collections.

In order to track State practices in this area, as part of the
regulatory efforts proposed above, we will seek to incorporate
requirements for States to report child support information for
families in State MOE programs, as well as TANF. Likewise, in
our legislative proposal on data collection for recipients served
outside the TANF program, we will be asking for authority to
collect child support data.

We also intend to work with the Governors and the Congress to
identify approaches that will ensure that States do not use the
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flexibility provided to retain Federal dollars in State coffers.

Summary. Because the States’ ability to set up separate State
programs can result in much more responsive and effective
programs, we do not want to stifle creative State thinking about
how best to serve their needy families and children. We will
monitor the overall implementation of this legislation to assess
whether the goals of welfare reform are being achieved. We will
work with the Congress and the Governors on legislative remedies
in the areas noted.

ITI. Overview of Guidance.

This section summarizes the remaining sections of the guidance,
provides some additional context, and sets forth our policies on
penalties in the interim period before final rules are available.

Section IV. Basic State Options in Program Design (p. ) --

a conceptual framework for the TANF program and its Federal
and State components.

Section V. Use of Federal Funds (p. ) -- the flexibility
available to States and the limits on use of Federal funds,
including restrictions on the assistance payable with
Federal funds.

Section VI. Basic Reguirements Governing State MOE
Expenditures (p.) -- the requirements governing State

expenditures that qualify for TANF MOE purposes and the
expanded flexibility available to States to expend State
funds on certain needy families, including certain
immigrants, individuals who exceed the time limits and teen
parents. [NOTE: The immigrant policy on pp. 12-13 gives
States broader flexibility to spend State MOE funds on
immigrant families than was previously indicated in guidance
sent to State Commissioners on October 9, 1996. The new
interpretation reflects the additional work done on
interpreting "State program under this part" and on trying
to find the appropriate meaning for the many pieces of the
statute which directly and indirectly speak to this issue.]

Section VII. Definition of Assistance (p. ) -- guidance
needed to assess the scope of key TANF provisions, including
time limits, work requirements, child support assignment,
and data collection.

Section VITI. Overview of TANF Provigions (p. ) -- a chart
depicting the applicability of key provisions in the TANF
statute, depending on whether Federal or State funds -- and

whether a State TANF program or a separate State program --
are involved.



Section IX. Conclusion (p. )

We recognize that this guidance does not provide answers to all
the major issues and does not answer many specific questions.
.Through the requlatory process, we will provide broader and more
specific guidance. The rulemaking process will also permit us to
take into consideration ongoing input we receive from various
interested parties.

Interim Penalty Policies. We want to strongly encourage State
efforts to implement effective and innovative. program designs and
develop targeted service strategies which will produce the best
outcomes for families (including those with special needs, such
as those headed by grandparent caretakers). Thus, during this
interim period, States should not be unduly fearful of incurring
penalties under section 409. Before Federal regulations are in
effect, States will not be subject to penalties under the new law
so long as they implement programs which are related to the
intent of the statute and operate within a reasonable
interpretation of the statutory language.! Also, there are
possible "reasonable cause" exceptions and an opportunity to
undertake corrective compliance before imposition of most
penalties.

IV. Basic State Options on Program Desidan

To understand the basic options available to States under the new
title IV-A, it is important to make note of some of the key
terminology used in the statute.

The term "grant" refers to Federal funds provided to the
State under the new section 403 of the Social Security Act.?
References to amounts "attributable to funds provided by the
Federal government" have a gimilar meaning.

The terms "under the program funded under this part” and
"under the State program funded under this part" refer to
the State’s TANF program. Unlike "grant" references, they
encompass programs funded both with Federal funds and with
State expenditures made under the TANF plan and program.

What counts as a State expenditure for TANF maintenance-of-effort

! This would include the requirement that both Federal and
State "maintenance-of-effort" expenditures must generally support
the statutory purposes outlined in section 401 of the Social
Security Act, as amended.

? References to a grant under section 403 (a}) would exclude
the Contingency Fund, but would include other TANF funds in
section 403.



(MOE) purpcses is governed by the language in the new section

409 (a) (7) of the Social Security Act. The statutory language in
this section allows expenditures "in all State programs" to count
as TANF MOE when spent on "eligible families" and meeting other
requirements.

When the statutory provisions are read with these terms in mind,
it is possible to distinguish three different types of program
configuration under the new title IV-A: TANF programs funded by
expenditures of Federal grant funds or by co-mingling of State
funds and Federal grant funds; TANF programs where Federal grant
and State funds are segregated; and programs funded by
expenditures of State funds in programs outside of TANF, but
counting towards meeting the State’s MOE requirements. The
language used in a specific TANF provision (or in a related
provision elsewhere in the statute) will determine its
applicability to these three types of programs.

In order to tallor programs to meet the specific needs of
families moving from welfare to work, States may f£ind some
advantage to segregating Federal and State TANF dollarsgs or
spending State MOE funds in separate programs outside of TANF.

We encourage States to take great care in making such decisions
and to ensure that any such decisions are consistent with meeting
the goals of the program.?

The definition of "assistance" is also a critical factor in
determining the applicability of key TANF provisions. This paper
includes a separate discussion of that definition.

V. Use of Federal TANF Funds

Compared to prior law, the TANF statute provides States with
enormous flexibility to decide how to spend the Federal funds
available under section 403. 1In repealing the IV-A and IV-F
statutes, Congress freed the States from very detailed rules
about the types of families that could be served, the benefits
that could be provided, administrative procedures that needed to
be followed, etc. However, to ensure that programs would achieve
key program goals, the new statute imposes certain requirements
and limitations on how States can use Federal funds to provide
assistance. To a lesser extent, it also limits State flexibility
on how to use State funds that count towards MOE.

3 Later in the paper, we provide a chart summarizing the

applicability of key provisions of the statute to the different
program configurations. We also summarize the rules governing
allowable uses of Federal and State MOE funds. Because of the
complexity of the TANF statute, States should review all of these
sections in concert, together with the underlying statutory
language, in deciding what program design to pursue.
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The key provisions applicable only to the use of Federal funds
are time limits, restrictions on expenditures for medical
services and prohibitions on assistance to certain individuals
and families, including certain aliens® and teen parents. Also,
when Federal TANF funds are spent, all provisions applicable to
the TANF program apply. Most importantly, work requirements,
data collection, and requirements for child support assignment
and cooperation apply.

More specifically, provisions governing the use of Federal TANF
funds are found in three sections of the statute.

The new section 404 of the Social Security Act sets forth
the basic rules for expenditure of Federal TANF fundsg.

o}

They must be: (a) reasonably calculated to accomplish

the purposes of the TANF program; or (b} an authorized
expenditure for the State under title IV-A or IV-F as

of September 30, 1995.

--The statute specifies that assistance to low-income
families for home heating and cooling costs falls
within the purview of category (a) above.

--To fall under category (b), the expenditure would
need to be recognized as an allowable expenditure under
the State’s approved IV-A or IV-F plan in effect as of
September 30, 1995.

Administrative expenditures may not exceed 15 percent
of the total grant amount. The statute specifically
excludes expenditures on "information technology and
computerization needed for tracking or monitoring"
required by or under TANF.

States may transfer up to 30 percent of the total grant
to either the Child Care and Development Block Grant or
the Social Services Block grant program.

--No more than 1/3 of the total amount transferred may
go to the Social Services Block grant.’

--Once transferred, funds are no longer subject to the
requirements of TANF, but are subject instead to the

4 Other restrictions on the use of State funds for aliens
are contained in title IV of the PRWORA.

5

In other words, States must transfer $2 to the Child Care

and Development Block Grant in order to transfer $1 to the Social
Services Block Grant.



requirements of the program to which they are
transferred. However, funds transferred to the Social
Services Block grant may only be gpent on children or
families with income below 200 percent of poverty.

o States may reserve their Federal TANF funds for future
TANF expenditures without fiscal year limitation.

o  States may also use their Federal TANF funds for
employment placement programs and for programs to fund
individual development accounts.

The new section 408 imposes some restrictions on the use of
Federal grant funds. Under this section, Federal funds may
not be used to:

1) provide assistance to families that do not include a
minor child residing with a custodial parent or other adult
caretaker relative (or a pregnant individual};

2) provide assistance to a family that includes an adult who
has received 60 months of countable assistance, unless the
family qualifies for a hardship exception;

3) provide assistance to families which have not assigned
rights to support or to individuals who do not cooperate in
establishing paternity or obtaining child support?;

4) provide assistance to unmarried parents under age 18 who
have a child at least 12 weeks o0ld and are not attending
high school or an equivalent training program;

5) provide assistance to unmarried parents under age 18 who
do not live in appropriate adult-supervised settings {(unless
exempt) ;

6} pay for medical services, except pre-pregnancy family
planning services;

7} provide cash assistance for a 10-year period following
conviction of fraud in order to receive benefits in more
than one State;

8) provide assistance to fugitive felons, individuals
fleeing felony prosecution or violating conditions of
probation and parole violators; or

¢ Section 408 (a) (2) provides that there must be a deduction
of not less than 25 percent and the State may deny the family any
assistance.



9) provide assistance for a minor child who is absent (or
expected to be absent) from the home, without good cause,
for a specified minimum period of time.

Finally, section 115 of PRWORA calls for denial of TANF
assistance to any individual convicted of a drug-related
felony after August 22, 1996. However, the State may opt
out of this provision or reduce its applicability, and
certain kinds of Federal benefits are excepted.

VI. Basic Requirements Governing State MOE Expenditures

TANF' MOE Requirements--General. States may expend their MOE
funds on a broad range of activities without necessarily
triggering Federal TANF requirements (such as time limits).
Although States have significant discretion, especially with
respect to State expenditures they make under separate State
programs, there are statutory requirements which define the State
expenditures which can be counted as TANF MOE. These are found
at the new section 409(a) (7) of the Social Security Act.

Section 409(a) {(7) (A) provides for a dollar-for-dollar reduction
in a State’s State Family Assistance Grant (SFAG) to the extent
that "qualified State expenditures" in the immediately preceding
fiscal year are less than an applicable percentage of "historic
State expenditures." "Historic State expenditures" are
subsequently defined to include expenditures by the State for FY
1994 under title IV-A (AFDC, EA, and child care) and IV-F (JORS),
as in effect during FY 1994.%

If a State fails to meet the work program participation
requirements for a fiscal year, its MOE requirement is set at 80
percent of "historic State expenditures." If a State meets these
requirements, its MOE requirement is set at 75 percent of
historic State expenditures.

Also, in determining a State’s MOE requirement, any IV-A
expenditures made by the State in 1994 on behalf of individuals
now covered by a Tribal TANF program are excluded from "historic

" For Contingency Fund MOE purposes, State expenditures
outside the TANF program do not count. See discussion in the
following subsection for a further explanation.

8 See section 409(a) (7) (B) (iii) for the statutory
provisions governing the definition of historic State
expenditures.

10



State expenditures."’

Contingency Fund MOE Requirements. MOE requirements governing
State access to the Contingency Fund are found at section 403 (b)
and 409(a) (10). 1In general, this paper does not address special
requirements pertaining to the Contingency Fund MOE. However,
for the purpose of program planning, it is important for States
to note that only State expenditures made within the TANF program
count towards the Contingency Fund MOE. State expenditures in
outside programs may count towards the TANF MOE, but they do not
qualify for Contingency Fund MOE purposes.!®

Qualified State Expenditureas. In order for State expenditures to
be considered "qualified State expenditures" for TANF MOE
purposes, they must: (1} be made to or on behalf of a family that
is eligible under TANF or that would be eligible for TANF except
for the fact that the family had exceeded its 5-year limit on
assistance or has been excluded from receiving assistance under
TANF by PRWORA’'s immigration provisions (see discussion elsewhere
in this paper for guidance on definition of "eligible families"
and allowable immigrant expenditures); (2) be for one of the
types of assistance listed in section 409(a) (7} (B) (i) (I); and (3)
comply with all other requirements and limitations in section
409(a} (7).

Section 409(a) (7) (B) (1) defines "qualified State expenditures" as
total expenditures by the State in a fiscal year under all State
programs for the following activities with respect to "eligible
families":

o (aa) - Cash assistance;
o (bb) - Child care assistance;
o (cc) - Educational activities designed to increase

self-sufficiency, job training, and work, excluding any
expenditure for public education in the State except
which involve the provision of services or assistance
to a member of an eligible family which is not
generally available to persons who are not members of
an eligible family;

 In section 409(a)(7) (B) (iii) (II), the statute suggests an
alternative calculation of historic expenditures. This language
is apparently left over from a time when the bill included a
fixed appropriation for State Family Assistance grants. We
believe it is no longer viable, based on the final appropriation
language.

¥ The statutory language in both sections dealing with
Contingency Fund MOE refers to State expenditures '"under the
State program funded under this part." The TANF MOE counts
expenditures "under all State programs," if otherwise qualified.
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o (dd) - administrative costs In connection with the
matters described in items (aa), (bb) and (cc) and
(ee), but only to the extent that such costs do not
exceed 15 percent of the total amount of qualified
State expenditures for the fiscal year;

o (ee) - any other use of funds allowable under section
404 (a) (1) .
Meaning of "Eligible Families."” Under the new section

409(a) (7) (B} (1) (I) of the Social Security Act, in order to count
as qualified State expenditures for MOE purposes, State
expenditures must be made with respect to "eligible families.™
Subclause (III) defines "eligible families" for this purpose to
mean families eligible for assistance under the State TANF
program and families who would be eligible for assistance except
for the time-limit provision and the alien restrictions at
section 402 of PRWORA.

We interpret this language to mean that State expenditures count
as MOE only if made to or on behalf of families which:

o have a child living with a parent or other adult
relative (or to individuals which are expecting a
child); and

o] are needy under the TANF income standards established

by the State under its TANF plan.!

Finally, many of the restrictions at section 408 -- including the
teen parent provisions and the provisions on denial of asgistance
in fraud and fugitive felon cases -- do not apply to State MOE
expenditures because they are written as restrictions on the use
of the Federal grant. BAdditicnal information on these
restrictions can be found in the chart and the discussion on use
of Federal funds.

Allowable Immigrant Expenditures.!” States have the flexibility

" We are not suggesting a definition of "child" for this

purpose, but would expect States to use a definition consistent
either with the "minor child" definition in section 419 or some
other definition of child applicable under State law.

We are also not proposing Federal guidelines for what income
standards would be used to determine if a family is needy, but
will defer to State standards, for both TANF and MOE purposes.

2 As noted on p. 2, the following immigrant policy gives
States broader flexibility to spend State MOE funds on immigrant
families than was indicated in guidance sent to the State
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to use State MOE funds to serve "qualified""? aliens. They also
have the flexibility to use Federal TANF funds to serve
"qualified" aliens who arrived prior to the enactment of the
PRWORA ({(August 22, 1996). For "qualified" aliens arriving after
enactment, there is a bar on the use of Federal TANF funds which
extends five years from the date of entry.

States also have the flexibility to use State MOE funds to serve
legal aliens who are not "qualified".®

Finally, under section 411(d) of PRWORA, States have the
flexibility to use State MOE funds to serve aliens who are not
lawfully present in the U.S., but only through enactment of a
State law, after the date of PRWORA enactment, which
raffirmatively provides" for such benefits.

Restrictions on Educatiocnal Expenditures. We believe the intent
of the language in section 409(a) (7) (B) (i) (I) (cc) is to exclude
general educatiocnal expenditures by State or local governments
for services or activities at the elementary, secondary, or
postsecondary level which serve general educational purposes.
Expenditures on services targeted on "eligible families", but not
available to the general public, may be included. For example,
MOE could include special classes for teen parents (that are TANF
eligible) at high schools or other educational settings.

Services to "eligible families" designed to accomplish the

Commissioners on October 9, 1996 (i.e., in the answer to Q. 3).
The new interpretation reflects the additicnal work done on
interpreting "State program under this part" and on trying to
find the appropriate meaning for the many pieces of the statute
which directly and indirectly speak to this issue.

B3 As defined under section 431 of PRWORA.

¥ pursuant to section 403 (b) of PRWORA, the five-year bar
does not apply to refugees, asylees, aliens whose deportation is
being withheld under section 243 (h) of the Immigration and
Nationality Act, and U.S. veterans and their spouses and
unmarried dependent children.

5 There is a technical problem in section 411 of PRWORA that
prevents States from providing State or local public benefits to
a handful of categories of legal aliens, e.g., temporary
residents under IRCA, aliens with temporary protected status, and
aliens in deferred action status. The structure of sgection 411
indicates Congress’ belief that section 411(a) included all
groups of aliens lawfully present in the U.S. Therefore, the
Administration has proposed a technical amendment that would
allow States to provide State or local public benefits to all
aliens lawfully present in the U.S.
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purposes specified in section 401 may also be included, pursuant
to section 409(a) (7) (B) (i) (I) (ee) .

General restrictions. Pursuant to section 409(a) (7) (B) (iv), the
following types of expenditures may NOT be included as part of a
State’s MOE:
(1) expenditures of funds which originated with the Federal
government ;

(2) State Medicaid expenditures;

(3) State funds which match Federal funds (or State
expenditures which support claims for Federal matching
funds) ; and

(4) expenditures which States make as a condition of
receiving Federal funds under other programs.'®

Special Child Care Rules. The statute provides an exception to
restriction (4) for certain child care expenditures. When the
following requirements are met, expenditures by a State for child
care may satisfy both the TANF MOE requirement and the MOE
requirement related to accessing child care matching funds at the
new section 418(a) (2) {(C) of the Social Security Act. PFirst, the
amount of child care expenditures countable for TANF MOE purposes
may not exceed the child care MOE requirement for the State.
Secondly, to count as TANF MOE, the expenditures must meet all
the other requirements of section 40%8(a) (7); to count as child
care MOE, expenditures must be allowable under the requirements
of the Child Care and Development Fund.!” Before claiming child
care expenditures under both MOE provisions, States need to check
that the expenditures in fact meet the requirements of both
programs. (E.g., there may be different families eligible for
child care assistance under the two programs which prevent all
expenditures from counting as MOE in both.)

Because of general restriction (3) cited above, child care
expenditures by the State which are matched with Federal funds
(pursuant to section 418(a) (2) (C)) do not qualify as expenditures
for TANF MOE."

16 Note the special child care rules below.

7 This is the name given by ACF to all the child care
funding streams under title VI of PRWORA, including the
discretionary Child Care and Development Block Grant and the non-
discretionary funds under section 418 of the Social Security Act.

B Likewise, State expenditures which receive Federal child
care matching funds do not qualify for child care MOE.
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Interpretation of MOE Exclusion Language. Numerous questions
have arisen about the language at section 409(a) (7) (B} (i) (II),
entitled "Exclusion of Transfers from Other State and Local
Programs."

We believe part of the confusion derives from the caption; it
refers to transfers, but the actual statutory language does not.
Our view is that the provision should be read as a provision
applicable only to State MOE expenditures made under separate
State programs. Such expenditures may not involve a literal
transfer of funds, but in a figurative sense, they would involve
taking funds that are outside the program and bringing them into
the program’s purview (for MOE purposes).

In general, our view is that this provision is designed to
prevent supplantation. We believe Congress wanted to prevent
States from substituting expenditures they had been making in
outside programs for expenditures on cash welfare and related
benefits to needy families. The language in {(aa) specifically
addresses this point. It provides that States may get credit for
MOE purposes only for additional or new expenditures from State
and local programs. The standard for determining this is whether
their expenditures in the preceding fiscal year were above the
levels expended in the 12 months preceding October 1, 1995.

Section 409(a) (7) (B) {i) {II) (bb) can be read as an exception to
the general rule in (aa). It would allow a State to make
expenditures in programs outside of TANF which were previously
authorized under section 403 (and allowable at the time of
enactment} and get full credit for such expenditures. 1In other
words, there is not a requirement that these expenditures be
additional or new expenditures ({(above FY 95 levels).

Through regulation, we do expect to require that States be able
to document that any outside expenditures they claim for MOE
purposes meet the requirements of (aa).'” At a minimum, States
would have to identify the outside programs whose expenditures
will be reflected as State MOE, establish what the State
contributions to such programs were in the 12 months preceding
October 1, 1995, and document the total State expenditures in
such programs for the preceding fiscal year. States would also
have to provide evidence that expenditures in outsgide programs
which they want credited as MOE be expenditures on behalf of
"eligible families". This evidence may be in the form of
documentation of eligibility rules and procedures, or in other

Ppursuant to the Paperwork Reduction Act of 1995, States
will not be subject to specific documentation or reporting
requirements prior to OMB approval.
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forms established by the State.®
VIT. Definition of Aggistance

The terms "assistance" and "families receiving assistance" are
used in the PRWORA in many critical places, including: 1) in most
of the prohibitions and requirements of section 408, which limit
the provision of assistance; 2) the denominator of the work
participation rates in section 407(b); and 3) the data collection
requirements of section 411l(a).? Largely through reference, the
term also affects the scope of the penalty provisions in section
409. Thus, it is important that States have some idea of our
views of what constitutes assistance. At the same time, because
TANF replaces AFDC, EA and JOBS, and provides much greater
flexibility than these programs, what constitutes assistance is
less clear than it was previously.

Because States are looking for guidance which they can use in
designing their programs, we are offering an initial perspective
on the matter. Our general view is that, because of the
combining of the funding streams for AFDC, EA and JOBS, some
forms of support that a State is permitted to carry out under
TANF are not what would be considered to be welfare. Thus, our
initial perspective is to exclude some of those forms of support
as assistance. More specifically, we would define "assistance"
as every form of support provided to families under TANF except
for the following:

1) services that have no direct monetary value to an
individual family and that do not involve implicit or
explicit income support, such as counseling, case
management, peer support and employment services that
do not involve subsidies or other forms of income
support; and

2) one-time, short-term assistance (e.g., automobile
repaixr to retain employment and avoid welfare receipt
and appliance repair to maintain living arrangements).

® gtates would also have to be able to document that MOE
expenditures on educational assistance and administrative costs
meet the special limitations at sections 409(a) (7) (B) (1) (I) (cc)
and (dd), respectively.

2 In the absence of any statutory language or legislative
history to indicate the contrary, we are viewing the term
"agsistance" as having the same meaning wherever it occurs in the
statute in phrases such as "families receiving assistance" and
"no assistance for..."
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We believe that these exclusions are consistent with
Congressional intent to provide States with flexibility to design
programs that will focus their resources on enhancing parental
responsibility and self-sufficiency. At the same time, it will
enable them, for example, to exclude families who receive no
financial support from participation rate calculations and
individuals who only receive one-time help in avoiding welfare
dependency from requirements such as assignment of child support
rights.

The complexities involved in formulating a definition of
"assistance" suggest that it is an area which could be greatly
illuminated by both State practice under TANF and by the
rulemaking process. Thus, we welcome suggestions from States and
other parties as to what an appropriate definition would be.

VIII. Conclusion

As we continue to work on the development of proposed -- and then
final -- TANF rules, we welcome comments and suggestions on major
issues like those discussed in this paper. In particular, we
welcome suggestions about policy positions and administrative
actions which we could adopt which would help further the work
objectives and other goals of welfare reform.
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IX. OVERVIEW OF TANF PROVISIONS IN DIFFERENT PROGRAM CONFIGURATIONS

PROVISION

FEDERAL TANF
PROGRAMS!

SEGREGATED STATE TANF
PROGRAMS?

SEPARATE STATE
PROGRAMS’

— e ——— — — |

Covered by State plan Yes Yes No
Needy per income stds Yes Yes Yes ¢

in State TANF plan

Restricted disclosure Applicable Not applicable Not applicable

Allowable expenditures

For purposes and as authorized
under IV-A or IV-F as of
9/30/95

Count towards both TANF and
contingency fund MOEs. Must
be for purposes of program or
for cash asst, child care, certain
education, or admin costs

Count only towards
TANF MOE (not
contingency fund MOE).
See State TANF section
for allowable purposes.

15 % admin cost cap

Yes; ADP exception

Yes

Yes

Medical services

Only pre-pregnancy family

No specific restriction

No specific restriction

absent minimum period

planning
24-month work regt Yes Yes No
2-month work reqt Yes Yes No
407 work reqts Yes Yes No
work sanctions Yes Yes No
non-displacement Yes No No
child reqt Yes; “minor child” Yes * Yes *
child ineligible when Yes No No

child support

Assignment & cooperation
req’d. Share of collections to

Assignment & cooperation
req’d. Share of collections to

Assignment &
cooperation may not be

Fed govt. Fed govt. req'd. No share of
collections for Fed. govt.
time limit on assistance Yes No No
teen school attendance Required No requirement No requirement

teen parent living
arrangements

Must be adult-supervised

No requirement

No requirement

Federal non-
discrimination statutes

4 statutes applicable

4 statutes applicable

No specific provision

fraud cases 10-yr exclusion No exclusion No exclusion

dnug felons Receive reduced benefits Receive reduced benefits No provision
data reporting Required Required Not required
fugitive felons Barred from assistance No bar No bar

! This column would also apply to programs where State MOE funds are co-mingled with Federal TANF funds.

* Under this scenario, Federal and State funds are not co-mingled. Since State funds are segregated, some -- but not all -
- of the Federal TANF rules apply.

} These programs count towards State MOE. They are not subject to TANF requirements, per se, but are subject to the
MOE restrictions at section 409(a)(7).

# Per definition of “eligible families.”
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QUESTIONS AND ANSWERS ON GUIDANCE
Q. What meesage are you sending states?

We are giving states the flexibility and creativity they need to davelop

pregrams. At the same time we are telling states that we hepe—am?r M‘\L-\L.M‘\ba
the central goal of welfare reform: moving people

from welfars to work.

Q What is the legal basis for your telling the states how to spend their
dollars?
A Over the past months, Federal and state agencias have been engaged in

the massive process of implementing the new welfare law. We have
resolved many issues and answered many questiens that the states have
had, and many are still being resolved. The question here is how to
implement the law's requirement that states must continue to spend some
cf their own dollars to help families

qerusal!

of their 1994

Under the statute, states must maintain either 75% or
state spending level under the old AFDC and ralate rograms. The
guidance clarifies for the statea the legal interpretations as to whom
the states provide support or "eligiblae families," what types of support
they provide or "assistance" and what gtate 2ollars count to meet the
statute’'s requirement for that maintenance,bf-effort. The legal reading
intends that states use their dollars fop/needy families as thay define
them and that assistance whether in dirgtt cash or other non-cash

supports keep the statute's aim to movd people from welfare to work.-’
s i states‘have ther flexibility in the use of s
their dollars which will count toward their maintenance-of-effort hﬂA&

reguirement. :
PP A

The gui ce/é:;ines "aggietance" with federal dollars meré/;trictly.
The inistration wante to insure that federal support is being used te
fu er more specific work and work related activities.

If states exceed their federal bloek grant allocations, they can cobtain
additicnal federal funds from the contingency fund in the statute.

However, the administration reads the Congrecssional intent for this
provision as for states to draw those fundg, they will have to spend

100% of their 1994 spending level dollars con families that meet the

federal TANF reguirements.’ : :;g

Why are you drawing the definition of assistance so tight?
We ave committed to the fundamental goal of this historic welfare reform

which is to require people to work. &and, the statute gives us the
autherity te do so.

Fike wale

Will states be allowed to spend their funds for services like
transportation subsidies, cne-cime granta to families to avoid receiving
welfare, subsidized child care or parenting classes toward fulfilling
their maintenance of effort reguirements?

Ko
WAL
pali o~ VQLH_.\"'QIMQAA:’_S-

Yes, states may ugf¢ their funds thoge and a variety of other services,
as long as the family has a child and is needy according to the state
income standards in its TANF program. These funds will count toward the
75% or 80% maintenance-of-effort regquirement. They will not be able to
uge state funds for those purposes tc meet the contingency fund
maintenance-of-effort requiremant. '

J. (‘u\cuiq_
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Q What about the time limit? Will statee be able to provide assis:ancesﬁiﬁa&ﬁqﬂﬁﬂ&p
with state dellars after five years?

A Yes, In the statute, Congress prohibited only the expenditure of
federal funds for families beyond the five yaar limit. The Clinten
administration is also serious about time 1¥miting agsistance so that
welfars truly becomes a transitional program.

Q ' Will states be able to provide assistance te legal immigrants who are in
the country after August 22, 189672

A Yes. States will be able to use state funds for legal immigrant
families who arrive in the country after August 22nd. HHS gubmitted a
technical correction to the statute, based cn Congressicnal intent. chat
fixes an error which goes along with the intaerpretation in the guidance
of the use of state dollars. The combination of these two efforts will
enable gtates to use their dollars for legal immigrants which will count
taward the 75/80% maintenance-of-effort reguirement.

(o} How will you make sure that states that states are upholding the central
gcal of welfare reform: moving people from welfare to work?

A We are confident that the states will use the flexibility in this new
law and this guidanee to strengthen the focus on werk, not evade it. LA
However, we.will use all the means at our digposable i e:_,—
read _rhoff to insure that states make welfare reform real by reguiring
work and moving families to self-sufficiency. We will do this in quLL .
several ways:, by-the.strictar definitiens—ef-foderal assistance and Lﬂ&i’£¥“d
i ; ing-falr
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Q How will you make sure states don't retain what would be federal share
ef child support collections? -

A We will closely monitor the actions states take with ragﬁrd te child
E support collections through the data information we gather. If states
act irresponsibly, we will inform the Congress and work to solve the
problem.
Are you going beyoend your authority with this guidance?
No.

Aren't you stifling state creativity? Q‘%ﬁ

» 0 » 0O

No. We are assuring the balance of state flexibility and accountabilicy ,ix?f
to the fundamental objection of welfare reform to move people into work.

Q Is this the final word on this issue?
(g 17(2
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THE SECRETARY OF HEALTH AND HUMAN SERVICES
WASHINGTON,. 0.C. 2020)

JAN 2 8 1997

MEMORANDUM FOR BRUCE REED

Enclosed is a revised draft of our proposed guidance on :
vhifurcation," or development of separate state prograns which
are not subject to many of the requirements of the Temporary
Assistance to Needy Families (TANF) program. We have included
all the elements that were in the material you and I discussed
yesterday. Per your suggestion, the guidance is now quite clear
about the consequences with respect to penalties for states that
attempt to use bifurcation to game federal work requirements.
More specifically, we have added the following:

1) With respect to the work participation rates, we propose
to regulate that:

a) states must report the number of families receiving
assistance under a state-only maintenance-of-effort
(MOE) program, if they want to get credit for caseload
reductions in meeting participation rates;

b) states must report both the number of families
receiving assistance under a state-only MOE program ang
the work activities in which they are engaged, and HHS
will not find good cause for failure to meet the
participation rates for any state that either fails to
provide the data or whose data suggests that they are
undercutting the work focus of the statute; and

c) the above information must be reported, and will be
taken into account, in determining whether a state is
eligible for a high performance bonus, i.e., states
which either do not report or game bifurcation will not
be treated as "successful" TANF states.

2) We will propose legislation to collect critical
information on families receiving assistarice under state-
only MOE programs in order to determine whether work and
other welfare reform goals are being met.

3) We will consider approaches other than bifurcaticen in
the final requlations if we learn that work provisions are
being undermined.

4) We advise states to think carefully about the risks of
bifurcation because of their subsequent ability to access
the contingency fund.
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Page 2 - Bruce Reed

I believe that these actions significantly strengthen the
guidance and meet our mutual concerns that welfare reform
succeed. Because of our shared sense of urgency, I have asked
John Monahan to follow up with you scon to discuss this latest
draft and our plans to disseminate the final version.

<

™N

Dl;Xa E. Shalala

Enclosure
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J. Nature and Purpose of this Guidance

The Personal Responsibility and Work Opportunity Reconciliation
Act of 1996 (PRWORA) gives States enormous flexibility to design
their Temporary Assistance for Needy Family (TANF) programs in
ways that promote work, responsibility, and self-sufficiency and
strengthen families. Except as expressly provided under the
statute, the Federal government may not regulate the conduct of
States.

Within this context, we are planning to focus our proposed TANF
regulations on areas where Congress has expressly provided for
the Secretary to take action -- i.e., with respect to data
collection, penalties and bonuses. We have also been undertaking
extensive outreach to ensure consultation with a wide range of
persons and organizations holding perspectives on children and
families. To date, we have asked State executive and legislative
officials and their national representatives, advocates, non-
profit organizations and foundations, labor, and business
organizations to participate in this consultation process.

Because State legislative sessions are starting and the TANF
statute is so far-reaching, we have frequently heard of the need
for early guidance on certain issues of immediate importance to
the development of State programs. Among these issues are
Federal requirements related to the expenditure of Federal grant
funds, including the definition of "assistance" which triggers
these requirements; the scope of State flexibility in using State
funds which gqualify as expenditures for maintenance-of-effort
(MOE) purposes; and State flexibility in using State MOE funds in
State programs operated apart from TANF.

Consequently, we are providing informal guidance on these
important issues. However, because of the scope of the TANF
statute, and the interrelationships among its many pieces, it is
important to note that many other guestions will be answered
through the regqulatory process. We believe the guidance reflects
Congressional intent on TANF policies, and that it will promote
program accountability, support substantijal innovation in. pregram
design and provide States the flexibility they need to serve
needy families effectively.

Key Points
among the key points made in this paper are the following:

1) States have the flexibility to count, towards their
general TANF MOE requirement, expenditures of State funds
under separate State programs. These expenditures must meet
the statutory requirements for "qualified State
expenditures,” including the requirement that they are made
on behalf of "eligible families," but are not subject to
requirements which apply to the TANF program. (see section
V discussion and chart).
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Because the statutory language for contingency fund MOE is
different, States do NOT have the flexibility to count
expenditures under separate State programs for the purpose
of meeting the Contingency Fund MOE. All expenditures
counted towards the 100% Contingency Fund MOE requirement
must be made under the TANF program and therefore must meet
TANF requirements.

2) In order to ensure that State decisions to establish
separate programs do not undermine the work provisions of
the new law, undercut Congressional intent to share child
support collections between Federal and State government, or
have other negative consequences, we will be taking steps to
obtain additional information on state practices.améd——
exercising the administrative authority available under the
statute to support the legislative goals of PRWORA, (sse
discussion in section II. below). ”iea

and Tl cu[-w'\
3) Under the definition of "assistance" included in section ;ﬂdﬁw_
VI, all but two forms of assistance provided to families Q e
under the TANF progranm would be considered "assistance." :
Thus, TANF requirements such as time limits, work
requirements, assignment of child support, and data
collection are applicable (depending on the nature of
funding involved).

-

4) During the interim period before final rules are
available, any penalty decisions will be based solely on
whether violations of the statute occurred. Further,
statutory interpretations forthcoming in final rules will
apply prospectively only; they will not be a basis for
penalties during this interim period. States will be asked
to conform their programs, if necessary, after the final
rules are promulgated.

IT Ensuring Po ve Impacts

Program Accountability. At this point, we cannot say what States
will do with.the flexibility they have to set up separate
programs which qualify for MOE purposes, but are not subject to
many of the TANF rules (see section IV). This flexibility gives
States the opportunity to try out some innovative and creative
strategies for supporting the critical goals of work and
responsibility. For example, states might choose to use state
funds to support a state EITC or transportation assistance that
would help low-wage workers keep their jobs.

At the same time, States could use this new flexibility in ways
that might undermine important goals of welfare reform. In
particular, we are concerned that States could design their
programs so as to avoid the werk requirements in section 407 or
to avoid returning a share of their child support collections to
the Federal government.
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he administrative
these potential

We believe it is our responsibility to use
avenues available to us to mitigate agains
negative consequences.

Work

We intend to take administrative action tjo collect information
about the families served by states undey their MOE programs, so
that we can: 1) better identify which sthtes are truly more
successful in serving their needy families; and 2) promote work

and the other legislative goals. For ejample, in the proposed
requlations we are developing on work requirements, penalties,

and high performance bonuses, we intend| to require that

information be provided on families sepved by separate State
programs and, to the maximum extent pogsible, consider the

effects of state policies in setting up separate programs. More il

specifically, we requlatery proposals: - {
. wend o e 3
o to deny States any reduction in the work participatiocn

requirements applicable to them (i.e., we would give /
them credit for caseload reductie¢nsg) unless th provide us i
ami- i aseload information for th s well as TANE (/4
programs i y demonstrate’tha ] saseload
reductions are not artifacts of the way they struct%fed,eb [ i
y i A
their p;ogramqf"‘(g;ﬂ.,+%i€~. U;:L;:xl C£u4w5 beme Heiar

circumvent the work requirements of the Acty 2% a Sta%e:&c'r{ia”‘h

fails to meet the participation rates, the Secretary would
YvunMP not entertain good cause considerations unless the state
s ke t;uu- provided information about its MOE program and demonstrated ol
- oM it was making a good faith effort in the work area with
Zzitziiﬂ_ﬂ respect both to its TANF and,MOE programs; and
e :
;3o~mﬁ30““hﬁgb- to lock -at a State's overall work effort/in deciding whether
iL'*%% MUOE they qualify for a high performance bonys, i.e., a State's
l_ success with its TANF program cannot be/ adeguately judged
without :knowing how the State's TANF ajpd MOE programs are
\o configured and what is happening to n¢edy families in the
affiliated MOE programs.

With the additional information we collecft on participants in
State-only programs, we can evaluate whether work goals are being
undermined, and publicly report our findings.

ion which will enable us
legislative goals are
ative change on the data
for collection of

s served by State-funded

To ensure that we have critical informa
to determine .whether the work and other
being achieved, we will prqgpose a legis
collection provisions which ‘will provid
information on the universe of recipien
programs. :

’{.uéQMj T‘-ﬂi cann &b a ‘La(L 3 2 'HADT "l— wal e U'ﬂ."‘ﬂ
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While this guidance sets forth our best interpretation of the
statute at this point, we would consider a different ' :

interpretation in the final TANF regulation if we learn that the
work provisions are being undermined during this interim period.

Also, we strongly advise States to think carefully about the
risks to the long term viability of their TANF program if they
rely too extensively on separate state programs. Because states
cannot receive Contingency Funds unless their expenditures within
the F program are at 100 percent of historical State
expenditures, excesslive State reliance on outside expenditures
for their TANF MOE may make access to Contingency Funds much more

difficult during economic downturns.

Child Support

In assessing the potential budgetary impact of this bill,
Congress apparently did not envision major losses in the Federal
share of child support collections. We are advising States not
to set up separate State programs vith the intent of retaining
what would otherwise be the appropriate Federal share of child
suppert collections. We are prepared to work with the Governors
and the Congress on remedies to identify approaches that will
ensure that states do not use the flexibility provided to retain

federal deollars in State coffers.

We recognize that the ability of States to set up separate State
prograns can result in much more responsive and effective
programs, and we do not intend to stifle creative State thinking
about how best to serve their needy families and children. We
will monitor the overall implementation of this legislation and
to assess whether the goals of welfare reform are being achieved.
We will work:with the Congress and the Governors on legislative
remedies should that become necessary.

III. Overview of Guidapce.

This section summarizes the remaining sections of the guidance,
provides some additional context, and sets forth our policies on

penalties in the interim period before final rules are available.

IV. Basic State Options in Program Design (p- ) —-- a
conceptual framework for the TANF progran and its Federal
and State cpmponents.

V. Use of Federal Funds (p. ) —-- the flexibility available
Yo States and the limits on use of Federal funds, including
restrictions on the assistance payable with Federal funds.

vI. Basic Requirements Governing State MOE Expenditures
(p.) =— the requirements governing State expenditures that
qualify for TANF MOE purposes and the expanded flexibility

: 4
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available to States to expend State funds on certain needy
families, including certain immigrants, individuals who
exceed the time limits and teen parents. [NOTE: The
immigrant policy on p. 10 gives States broader flexibility
to spend State MOE funds on immigrant families than was
previously indicated in a Q and A issued by ACF. The new
1nterpretat10n reflects the additional work done on
interpreting "State program under this part" and on trying
to give meaning to the many pieces of the statute which
directly and indirectly speak to this issue.)

VII. Definition of Assistance (p. ) ~- gujdance needed to

assess the scope of key TANF provisions, including time
limits, work requirements, child support assignment, and
data collection.

VIITI. Overview of TANF Provisjons (p. ) -— a chart
depicting the applicability of key provisions in the TANF
statute, depending on whether Federal or State funds -- and

whether :a State TANF program or a separate State program --
are involved.

IX. Conclusion

We recognize ‘that this quidance dces not provide answers to all
the major issues and does not answer many specific questions.
Through the regulatory process, we will provide broader and more
specific gquidance. The rulemaking process will also permlt us to
take into consideration ongoing input we receive from various
interested parties. .

Interim Penalty Policies. In spite of these concerns, we want to
strongly encourage State efforts to implement effective and
innovative program designs or to develop targeted service
strategies which will produce the best outcomes for families
(including those with special needs, such as those headed by
grandparent caretakers). Thus, during this interim period, we do
not want States to be unduly fearful of incurring penalties under
section 409. Before Federal requlations are in effect, States
will not be subject to penalties under the new law as long as
they implement programs which are related to the intent of the
statute and operate within a reasonable interpretation of the
statutory language.l Also, before we would impose penalties,

we will look at other factors that might provide "reascnable
cause" such as: the need/timing . for planning and implementation
activities, the degree of compliance, demographic and economic

[

1 This ‘would include the requirement that both Federal and
State "maintenance-of- effort" expenditures must generally
support the statutory purposes outlined in section 401 of the
Social Security Act, as amended.

5
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situations, and other State-specific variables. 1In assessing
corrective compliance plans, we will consider the divergent .goals
a State is trying to achieve, a State's efforts to balance and
satisfy the different TANF requirements, and the efforts made to
utilize community resources.

IV. Basic Sta Options on (o) esi

To understand: the basic options available to States under the new
title IV-A, it is important to make note of some of the key
terminclogy used in the statute.

The term “grant' refers to Federal funds provided to the
sState under the new section 403 of the Social Security
Act?. References to amounts nattributable to funds
provided by the Federal government” have a similar meaning.

The terms "under the program funded under this part" and
wynder the State program funded under this part" refer to
the State's TANF program. Unlike wgrant" references, they
encompass programs funded both with Federal funds and with
State expenditures made under the TANF plan and program.

Wwhat counts as a State expenditure for TANF maintenance~cf-effort
(MOE) purpeoses is governed by ‘the language in the new section

409 (a) (7) of ‘the Social Security Act. The statutory language in
this section allows expenditures #in all State programs" to count
as TANF MOE when spent on "eligible families" and meeting other
requirements.

When the statutory provisions are read with these terms in mind,
it is possible to distinguish three different types of program
configuration under the new title IV-A: TANF programs funded by
expenditures of Federal grant funds or by co-mingling of State
funds and Federal grant funds; TANF programs where Federal grant

and State funds are segregated; and programs funded by

expenditures "of State funds in outside programs (i.e., outside
TANF, but counting towards meeting the State's MOE requirements) .
The language used in a specific TANF provision (or in a related
provision elsewhere in the statute) will determine its
applicability to these three types of programs.

In order to tailor programs to meet the specific needs of
families moving from welfare to work, States may find some
advantage to segregating Federal and State TANF dollars or
spending State MOE funds in outside programs, rather than TANF.
We encourage States to take great care in making such decisions

2 npeferences to a grant under section 403(a) would exclude
the Contingency Fund, but would include other TANF funds in
section 403.
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and to ensure that any such decisions are consistent with meeting
the goals of the program. ‘

The definition of "assistance" is also a critical factor in
determining the applicability of key TANF provisions. This paper
includes a separate discussion of that definition.

V. Use of Federal TANF Funds

Compared to prior law, the TANF statute provides States with
enormous flexibility to decide how to spend the Federal funds
available under section 403. In repealing the IV-A and IV-F
statutes, Congress freed the States from very detailed rules
about the types of families that could he served, the benefits
that could be provided, administrative procedures that needed to
be followed, ‘etc. However, to ensure that programs would achieve
key program goals, the new statute imposes certain requirements
and limitations on how States can use Federal funds to provide
assistance. To a lesser extent, it also limits State flexibility
on how to use State funds that count towards MOE. Among the key
provisions applicable only to the use of Federal funds are time
limits, restrictions on expenditures for medical services and
prohibitions -on assistance to certain individuals and families,
including certain aliens® and teen parents. Aalso, when Federal
TANF funds are spent, all provisions applicable to the TANF
program apply. Most importantly, work requirements, data
collection, and regquirements for child support assignment and
cooperation apply. Additional information on the rules
applicable to the use of Federal funds is included in the
following discussion and the attached table.

Provisions governing the use of Federal TANF funds are found in
three sections of the statute.

The new section 404 of the Social Security Act sets forth the
basic rules for expenditure of Federal TANF funds.

o Théy must be: (a) reasonably calculated to accomplish
the purposes of the TANF program; or (b) an authorized
expenditure for the State under title IV-A or IV-F as

]

3 rater in the paper, we provide a chart summarizing the
applicability of key provisions of the statute to the different
program configurations. We also summarize the rules governing
allowable uses of Federal and State MOE funds. Because of the
complexity of the TANF statute, States should review all of these
sections in concert, together with the underlying statutory
language, in deciding what program design teo pursue.

4 other'restrictions on the use of State funds for aliens
are contained in title IV of the PRWORA.

7



JaN-28-1997 @9:47

Hokok P.11/15

of September 30, 1995.

--The statute specifies that assistance to low-income
families for home heating. and cooling costs falls
within the purview of category (a) above.

--To fall under category (b), the expenditure would
need to be recognized as an allowable expenditure under
the State's approved IV-A or IV-F plan in effect as of
September 30, 1995.

Adninistrative expenditures may not exceed 15 percent
of the total grant amount. The statute specifically
excludes expenditures on "information technology and
computerization needed for tracking or monitoring"
required by or under TANF.

States may transfer up to 30 percent of the total grant
to either the Child Care and Development Block Grant or
the Social Services Block grant program.

--No more than 1/3 of the total amount transferred may
go to the Social Services Block grant.

—--Once transferred, funds are no longer subject to the
requirements of TANF, but are subject instead to the
requirements of the program to which they are
transferred. However, funds transferred to the Social
Services Block grant may only be spent on children or
fanilies with income below 200 percent of poverty.

States may reserve their Federal TANF funds for future
TANF expenditures without fiscal year limitation.

States may also use their Federal TANF funds for
employment placement programs and for programs tc fund
individual development accounts.

The new section 408 imposes some restrictions on the use of
Federal grant funds. Under this section, Federal funds may not
be used to:

1) provide assistance to families that do not include a
ninor child residing with a custodial parent or other adult
caretaker relative (or a pregnant individual) ;

2) provide assistance to a family that includes an adult who

5 Tn other words, States must transfer $2 to the Child Care
and Development Block Grant in order to transfer $1 to the Social
Services Block Grant.
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has received 60 months of couhtable assistance, unless the
family qualifies for a hardship exception;

3) provide assistance to families which bave not assigned
rights to support or to individuals who do not cooperate in
establishing paternity or obtaining child support$;

4) provide assistance to unmarried parents under age 18 who
have a child at least 12 weeks old and are not attending
high school or an equivalent training program;

5) provide assistance to unmarried parents under age 18 who
do not live in appropriate adult-supervised settings (unless
exempt) ;

6) pay for medical services, except pre-pregnancy family
planning services;

7) provide cash assistance for a 10-year period following
conviction of fraud in order to receive benefits in more
than one State;

8) provide assistance to fugitive felons, individuals
fleeing felony prosecution or vielating conditions of
probation and parcle violators; or

9) provide assistance for a minor child who is absent (or
expected to be absent) from the home, without good cause,
for a specified minimum pericd of time.

Finally, section 115 of PRWORA calls for denial of TANF
assistance to any individual convicted of a drug-related felony
after August 22, 1996. However, the State may opt out of this
provision or reduce its applicability, and certain kinds of
Federal benefits are excepted.

VI. Basic Re rements Governing State MOE Expenditures

TANP’ MOE Requirements--senefal. States may expend their MOE
funds on a broad range of activities without necessarily
triggering Federal TANF requirements (such as time limits).

& section 408(a) (2) provides that there must be a deduction
of not less than 25 percent and the State may deny the family any
assistance. )

7 For Contingency Fund MOE purposes, State expenditures
outside the TANF program do not count. See discussion in the
following subsection for a further explanation. NOTE: This
footnote was added because the contingency MOE discussion was
moved down.
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Although States have significant discretion, especially with
respect to State expenditures they make under separate State.
programs, there are statutory requirements which define the State
expenditures which can be counted as TANF MOE. These are found

at the new section 409(a) (7) of the Social Security Act.

Section 409(a)(7) (A) provides for a dellar-for-dollar reduction
in a State's State Family Assistance Grant (SFAG) to the extent
that “"qualified State expenditures" in the immediately preceding
fiscal year are less than an applicable percentage of "historic
State expenditures." "Historic State expenditures" are
subsequently defined to include expenditures by the State for FY
1994 under title IV-A (AFDC, EA, and child care) and IV-F (JOBS),
as in effect during FY 1994 .°

If a State fails to meet the work program participation
requirements for a fiscal year, its MOE requirement is set at 80
percent of "“historic State expenditures." If a State meets these
requirements, its MOE requirement is set at 75 percent of
historic State expenditures.

Also, in determining a State's MOE requirement, any IV-A
expenditures .made by the State in 1994 on behalf of individuals
now covered by a Tribal TANF program are excluded from "“historic
State expenditures.”

contingency Fundé MOE Requirements. MOE requirements governing
State access to the Contingency Fund are found at section 403(b)
and 409(a) (10). In general, this paper does not address special
requirements pertaining to the Contingency Fund MOE. However,
for the purpose of program planning, it is important for States
to note that only State expenditures made within the TANF program
count towards the Contingency Fund MOE. State expenditures in
outside programs may count towards the TANF MOE, but they do not
qualify for Contingency Fund MOE purposeslo.

8 gee section 409(a)(7) (B) (iii) for the statutory
provisions governing the definition of historic State
expenditures.

9 In section 409(a)(7)(B) (iii) (II), the statute suggests an
alternative calculation of historic expenditures. This language
is apparently left over from a time when the bill included a
fixed appropriation for State Family Assistance grants. We
believe it is no longer viable, based on the final appropriation
language.

10 The statutory language in both sections dealing with
Contingency Fund MOE refers to State expenditures "under the
State program funded under this part." The TANF MOE counts
expenditures "under all State programs," if otherwise qualified.

10
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Qualified State Expenditures. 1In order for State expenditures to
be considered "qualified State expenditures" for TANF MOE
purposes, they must: (1) be made to or on behalf of a family that
is eligible under TANF or that would be eligible for TANF except
for the fact that the family had exceeded its 5-year 1limit on
assistance or. has been excluded from receiving assistance under
TANF by PRWORA's immigration provisions (see discussion elsewhere
in this paper for guidance on definition of veligible families"
and allowable immigrant expenditures); (2) be for one of the
types of assistance listed in section 409(a) (7) (B) (i) (I); and (3)
comply with all other requirements and limitations in section

409 (a) (7) -

Section 409{a3(7)(3)(i) defines "qualified State expenditures" as
total expenditures by the State in a fiscal year under all State
programs for the following activities with respect to "eligible

families™:

o (aa) - Cash assistance;

o (bb) - child care assistance;

o (cc) - Educational activities designed to increase
self-~sufficiency, job training, and work, excluding any
expenditure for public education in the State except
which involve the provision of services or assistance
to a member of an eligible family which is not
generally available to persons who are not members of
an eligible family;

o (dd) = administrative costs in connection with the
matters described in items (aa), (bb) and (cc) and
(ee), but only to the extent that such costs do not
exceed 15 percent of the total amount of gualified
State expenditures for the fiscal year;

o (ee)} — any other use of funds allowable under section

404(a) (1) .

Meaning of "Eligible Families." Under the new section

409 (2) (7) (B) (1) (1) of the Social Security Act, in order to count
as qualified State expenditures for MOE purposes, State
expenditures must be made with respect to "eligible families."
Subclause (I1I) defines "eligible families" for this purpose to
mean families eligible for assistance under the State TANF |
program and families who would be eligible for assistance except
for the time-limit prevision and the alien restrictions at
section 402 of PRWORA.

We interpret=this language to mean that State expenditures count
as MOE only if made to or on behalf of families which:

o] have a child living with a parent or other adult
relative {or to individuals which are expecting a

child); and .

11
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o are needy under the TANF income standards established
by the State under its TANF plan.1! '

Finally, many of the restrictions at section 408 ~- including the
teen parent provisions and the provisions on denial of assistance
in fraud and fugitive felon cases -- do not apply to State MOE
expenditures because they are written as restrictions on the use
of the Federal grant. Additional information on these
restrictions can be found in the chart and the discussion on use
of Federal funds.

Allovable Immigrant Expenditures.12 States have the

flexibility to use State MOE funds to serve "qualifiedw!3

aliens. They also have the flexibility to use Federal TANF funds
to serve "qualified" aliens who arrived prior to the enactment of
the PRWORA (August 22, 1996). For "qualified" aliens arriving
after enactment, there is a bar on the use of Federal TANF funds
which extends five years from the date of entryl?.

States also have the flexibility to use State MOE funds to serve
legal aliens who are not "qualified".!®

11 ye are not suggesting a definition of "child" for this
purpose, but.would expect States to use a definition consistent
either with the "minor child” definition in section 419 or some
other definition of child applicable under State law.

We are also not proposing Federal guidelines for what income
standards would be used to determine if a family is needy, but
will defer to State standards, for both TANF and MOE purposes.

12 a5 noted on p. 2, the following immigrant policy gives
States broader flexibility to spend State MOE funds on immigrant
families than was previously indicated in a Q and A issued by
ACF. The new interpretation reflects the additional work done on
interpreting "State program under this part™ and on trying to
find the appropriate meaning for the many pieces of the statute
which directly and indirectly speak to this issue.

13 ag defined under section 431 of PRWORA.

14 pursuant to section 403 (b) of PRWORA, the five-year bar
does not apply to refugees, asylees, aliens whose deportation is
being withheld under section 243(h) of the Immigration and
Nationality Act, and U.S. veterans and their spouses and
unmarried dependent children.

15 phere is a technical problem in section 411 of PRWORA
that prevents States from providing State or local public
benefits to a handful of categories of legal aliens, e.g.,

12
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Finally, under section 411(d) of PRWORA, States have the
flexibility to use State MOE funds to serve aliens who are not
lawfully present in the U.S., but ‘only through enactment of a
State law, after the date of PRWORA enactment, which
taffirmatively provides" for such benefits.

Restrictions on Educational Expenditures. We believe the intent
of the language in section 409(a) (7) (B) (1) (I) (cc). is-to exclude
general educational expenditures by State or local governments
for services or activities at the elementary, secondary, or
postsecondary level which serve general educational purposes.
Expenditures on services targeted on veligible families", but not
available to the general public, may be included. For example,
MOE could include special classes for teen parents (that are TANF
eligible) at high schools or other educational settings.

Services to "eligible families" designed to accomplish the
purposes specified in section 401 may also be included, pursuant
to section 409(a) (7) (B) (i) (I) (ee).

General restrictions. Pursuant to section 409(a) (7) (B) (iv), the
following types of expenditures may NOT be included as part of a
State's MOE:

1) expenditures of funds which originated with the Federal
government;

2) State Medicaid expenditures; .

3) State funds which match Federal funds (or State
expenditures which support claims for Federal matching
funds)}; and

4) expenditures which States make as a condition of
receiving Federal funds under other programs!®.

special Child care Rules. Notwithstanding this last restriction,
when the following requirements are met, expenditures by a State

for child care may satisfy both the TANF MOE requirement and the

MOE requirement related to accessing child care matching funds at
the new section 418(a) (2) (C) -of the Social Security Act. First,

the amount of child care expenditures countable for TANF MOE

temporary residents under IRCA, aliens with temporary protected
status, and aliens in deferred action status. The structure of .
section 411 indicates Congress' belief that section 411 (a)
included all groups of aliens lawfully present in the U.S.
Therefore, the Administration has proposed a technical amendment
that would allow States to provide State or local public benefits
to all aliens lawfully present in the U.S.

16 Note the child care exception below.

13
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purposes may not exceed the child care MOE requirement for the
State. Secondly, to count as TANF MOE, the expenditures must
meet all the other requirements of section 409(a)(7); to count as
child care MOE, expenditures must be allowable under the
requirements of the Child Care and Development Fund. Before
claiming child care expenditures under both MOE provisions,
States need to check that the expenditures in fact meet the
requirements of both programs. (E.g., there may be different
families eligible for child care assistance under the two
programs which prevent all expenditures from counting as MOE in
both.)

Because of the general restrictions cited above, child care
expenditures by the State which are matched with Federal funds
(pursuant to sectlon 418(a) (2) (C)) do not qualify as expenditures
for TANF Mogl’

Interpretatxon of MOE Exclusion Language. Numerous questions
have arisen about the language at section 409(a) (7) (B) (i) (1II),
entitled "Exclusion of Transfers from Other State and Local
Programs." '

We believe part of the confusion derives from the caption; it
refers to transfers, but the actual statutory language does not.
our view is that the provision should be read as a provision
applicable only to State MOE expenditures made under separate
State programs. Such expenditures may not involve a literal
transfer of funds, but in a figurative sense, they would involve
taking funds that are outside the program and bringing them into
the program's purview (for MOE purposes).

In general, our view is that this provision is designed to
prevent supplantation. We believe Congress wanted to prevent
States from substituting expenditures they had been making in
outside programs for expenditures on cash welfare and related
benefits to needy families. The language in (aa) specifically
addresses this point, It provides that States may get credit for
MOE purposes 'only for additiocnal or new expenditures from State
and local programs. The standard for determining this is whether
their expenditures in the preceding fiscal year were above the
levels expended in the 12 months preceding October 1, 1995.

f
Section 409(ad) (7) (B) (i) (II) (bb) can be read as an exception to
the general rule in (aa). It would allow States to make
expenditures in outside programs which were previously allowable
under section 403 (and allowable at the time of enactment) and
get full credit for such expenditures. In other words, there is
not a requirement that these expenditures be additional or new

i

17 pjkewise, State expenditures which receive Federal child
care matching funds do not qualify for child care MOE.

! 14
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expenditures (abkove FY 95 levels).

Ultimately, we do expect to reguire that States be able to
document that any outside expenditures they claim for MOE
purposes meet the requirements of (aa). 18 "aAt a minimum, States
would have to identify the outside programs whose expenditures
will be reflécted as State MOE, establish what the State
contributions to such programs were in the 12 months precedlng
October 1, 1%95, and document the total State expenditures in
such programs for the preceding fiscal year. States would also
have to provide evidence that expendltures in outside programs
which they want credited as MOE be expenditures on behalf of
"eligible families". This evidence may be in the form of
documentation of eligibility rules and procedures, or in other
forms established by the State.l?

VIiI. Definition of Assistance
]

The terms "assistance"” and "families receiving assistance" are
used in the PRWORA in many critical places, including: 1) in most
of the prohlbltlons and requirements of section 408, which limit
the prov;slon of assistance; 2) the denominator of the work
participation rates in sectiocn 407(b); and 3) the data collection
requirements -of section 411(a). Because TANF replaces AFDC, EA
and JOBS, and provides much greater flexibility than any of these
programs, what constitutes assistance is less clear than it was
previously. iFurthermore, because many of the above-referenced
sections areaddressed in the penalty provisions of sectlon 409,
it is very important that States have some idea of our views of
what constitutes assistance so that they can meet Federal
requirements and aveid penalties.<®

The complexifies involved in formulating a definition of
"assistance" isuggest that it is an area which could be greatly
illuminated by both State practice under TANF and by the

18 pyursuant to the Paperwork Reduction Act of 1995, States
will not be sSubject to specific documentation or reporting
requirements iprior to OMB approval.

19 states would also have to be able to document that MOE
expenditures ‘'on educational assistance and administrative costs
meet the special limitations at sections 409(a) (7) (B) (1) (I} (cc)
and (dd), respectively.

_ 20 In the absence of any statutory language or legislative
history to indicate the contrary, we are viewing the term
nassistance" :as having the same meaning wherever it occurs in the
statute in phrases such as "families receiving assistance®” and
"no assistance for..."

15
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rulemaking process. Thus, we welcome suggestions from States and
other parties as to what an appropriate definition would be.
However, in the meantime, because States are looking for guidance
which they can use in designing their programs, we are offering
an initial pérspective on the matter. Our general view is that,
because of the combining of the funding streams for AFDC, EA and
JOBS, some forms of support that a‘State is permitted to carry
out under TANF are not what would be considered to be welfare.
Thus, our initial perspective is to exclude some of those forms
of support as assistance. More specifically, we would define
"agsigtance"-as every form of support provided to families under
TANF except for the following:

1) services that have no direct monetary value to an
individual family and that do not involve implicit or
explicit income support, such as counseling, case
management, peer support and employment services that
doinot inveolve subsidies or other forms of income
support; and

2) one-time, short-term assistance (e.g., automobile
repair to retain employment and avoid welfare receipt
and appliance repair to maintain living arrangements).

; :
We believe that these exclusions are consistent with
Congressional intent to provide States with flexibility to design
programs that will focus their resources on enhancing parental
responsibility and self-sufficiency. At the same time, it will
enable them,:for example, to exclude families who receive no
financial support from participation rate calculations and
individuals who only receive one-time help in avoiding welfare
dependency from regquirements such as assignment of child support
rights. :

VIII. Conclusioen
As we continue to work on the development of proposed -- and then
final -- TANF rules. we welcome comments and suggestions on major
issues like those discussed in this -paper. In particular, ve
welcome suggéstions about policy positions and administrative
actions which we could adopt which would help to ensure that wve
further the work objectives and other goals of welfare reform.

16
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IX. OVERVIEW OF TANF PROVISIONS IN DIFFERENT PROGRAM CONFIGURATIONS
PROVISION FEDERAL TANF SEGREGATED STATE TANF SEPARATE STHTE
PROGRAMS PROGRAMS PROGRAMS
L i e |
Covered by State’ Yes Yeas No
plan :
Needy per income Yes Yes tes ¢
stde in State
TANF plan
Restricted Applicable Not applicable Not applicable
diaclopure
Allowable For purposes and as |Count towards both TANF Count only
expenditures authorized under IV-2aA and contingency fund towards TANF MOE

or IV-F as of 9/30/95

MOEs. Must be for

{not cantingency

cap

purposes of program or fund MOE}. §See
for cash asst, child State TANF
care, certain section for
education, or admin allowable
coOstLs purposes,
iS % admin cost Yes; ADP exception Yes Yes

Medical services

only pre-pregnancy

No ‘specific restriction

No specific

minimum period

when absent i

family planning restriction
24-month work Yes Yes No
reqc

2-month work regt Yes Yas No
407 work reqts Yas Yes No
work sanctions Yea Yeg No
non-displacemant Yeg No No
child reqt Yes; "minor child’ Yes ¢ Yes ¢
child ineligible Yes No No

child support

Assignment &

Aseignment &

Asgignment &

" cooperation regq d. cooperation req d. cooperation may
- Share of collections |Share of collections to| not be req'd. No
to Fed govt, Fed govt. share of
collections for
Fed. govt.
time limit on Yas Ko No
assistance
teen school Required Ro raquirement No requirement
attendance i
teen parent ) Must be adult-~ No requirement No requirement
living | supervised
arrangements '
Federal non- 4 statutes applicable | 4 statutes applicable No specifie
discrimination provision
gtatutes

fraud cases

10-yr exclusion

No exclusion

No exclusion

drug felons

Receive reduced

. Receive reduced

No provision

i

agsistance

benefits benefits
data reporting | Applicable Applicable Not applicable
fugltive felons | Barred from No bar No bar

¥

1
Federal TANF funds.

17

This column would also apply to programs where State MOE funds are co-mingled with
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1 .
2 Under this scenario, Federal and State funds are not c¢commingled. Since sState
funds are segregated, some -- but not all ~-'of the Federal TANF zules apply.

¥
3 These programs count towards State MOE. They are not subject to TANF
regquirements, per se, but are subject to the MOE restrictions at section 409(a)(7).

b
‘ per definition of “eligible families.®
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NOTE TO BRUCE REED

FROM John Monahan

RE: Proposed Program Instruction to States

Attacﬁed you will find a Departmentecleared draft of a program

instruction to states regarding the use o

federal and state TANF

, funds.  Please note that this draft iInstruction covers the
bifurcation and definition of assistance ﬂssues.

!
Tomorrow morning, we will forward draft quéstions and answers that

could be utilized by Administration offici
is released.

Please assure that all interested White
receive copies of this instruction prior ¢
the process of scheduling late Wednesday,
Thursday, January 23.

For questions relating to the guidance, pl
or nmyself, :

¢c: Elena Kagan
Ken apfel
Keith Fontenot
Barry White
Diana Fortuna
Emily Bromberg

als if this instruction

House and OMB offices
¢ the meeting we are in
January 22, or early on

ease call Olivia Golden

@oo2
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T. ature and P oge of this Guidance

The Personal Respeonsibility and Work Opportunity Reconciliation
Act of 1996 (PRWORA) gives States enormous| flexibility to design
their Temporary Assistance for Needy Family (TANF) programs in
ways that promote work, responsibility, and self-sufficiency and
strengthen families. Except as expressly provided under the
statute, the Federal government may not regulate the conduct of
States. L

Within this context, we are planning to delelop proposed TANF
regulations which focus cn the areas where|Congress has expressly
provided for the Secretary to take action -- i.e., with respect
to data collection, penalties and bonuses.!| In developing these
rules, we are committed to an extensive ouEreach strategy which
ensures consultation with a wide range of groups that have an

| interest in children and families. To date, we have called upon
State executive and legislative officials tnd their natiocnal
representatives, advocates, non-profit organizations and
foundations, labor, and business organlzat ons to help us
identify issues and ensure that alternatlvg statutory
interpretations and perspectives are cpnsi ered.

Call for Guidance. During this consultatipn process, we have
heard in many forums of the need for early| guidance on issues of
immediate importance to the development of| State programs. Among
these issues are Federal regquirements related to the expenditure
of Federal grant funds, including the deflnltlon of "assistance"
which triggers these requirements; the scope of State flexibility
in using State funds which qualify as expepditures for
maintenance-of-effort (MOE) purposes; and State flexibility in
using State MOE funds in State programs operated apart from TANF.
The need for early guidance is driven by the start of State
legislative sessions and the complexity and scope of the TANF
statute.

. |
States are understandably anxious to get apswers to their
questions. However, because of the scope of the TANF statute,
and the interrelationships among its many pieces, answers are not
easy to develop. |

Because the new law represents such a majo% change in welfare
policy, and the stakes are so high, we want to be sure that any
guidance we issue is adequately grounded. | Also, the TANF statute
tries to achieve a balance between the competlng goals of State
flexibility and program accountability. Before issuing any
statutory interpretation, we are taking some care to ensure that
we maintain this balance. To ensure that|we have a clear
understanding of the positions of other key players on impertant
issues, we have been engaged in an ongoing consultation process
to get input of key groups. All of these Eactors have worked tc
increase the time required to develop poll Y answers.

Purpose of Guidance. 1In response to this need for guidance, we
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have developed this paper. It is designed| to provide States and
other parties with an indication of ocur initial views of the
potential interpretations of the statutory'language and of the
direction which we are most likely to take in drafting proposed
rules. We believe the guidance reflects CEngr3551onal intent on
TANF policies, and that it will promote program accountability,
support substantial innovation in program fesign and procvide
States the flexibility they need to serve pneedy families
effectively.

B8cope of Guidance. Following a summary of| key elements of the

guidance and some additional context and background, the paper
incorporates the following sections:

II. Basic State Options in Program Deei {(p. )} -- a conceptual
framewor% for the TANF program and Its Fedrral and State

components.

ITI. Use of Federal Funds (p. ) -- the fleibility available to
States and the limits on use of Federal funds, including
restrictions on the assistance payable with Federal funds.

IV. Basic Reguirements Governing State MOE Expenditures (p.) ~--
the requirements governing State expengltures that qualify for
TANF MOE purposes and the expanded flex1blllty available to
States to expend State funds on certain needy families, including

certain immigrants, individuals who exceed| the time limits and
teen parents. [NOTE: The immigrant policy/on p. 10 gives States

uNbrcader flexibility to spend State MOE fungds on immigrant

/

families ‘than was previously indicated in g Q and A issued by
ACF. The new interpretation reflects the additional work done on
interpreting "State program under this part" and on trying to
give meaning to the many pileces of the statute which directly and
indirectly speak to this issue.]

V. Definition of Assistance (p. ) -- guidance needed to assess
the scope of key TANF provisions, including time limits, work
requirements, child support assignment, and data collection.

_ VI. Monitoring the Impacts of Separate State Programs (p. ) --
7 an important cautiocnary note expressing cohcerns about some

potential negative consequences of this practice.

VII. Overview of TANF ErOVlSlonS (p. ) -+ a chart depicting the
applicability of key provisions in the TANF statute, depending on
whether Federal or State funds -- and whether a State TANF
program or a separate State program -- are| involved.

Rey points that readers should note include the following:

1) States have the flexibility to count, towards their
'general TANF MOE regquirement, expendifures of State funds

2
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under separate State programs, as long as those expenditures
meet the statutory requirements for "gualified State
expenditures", including the requirement that they are made
on behalf of "eligible families"; such expenditures are not
subject to requirements which apply tp the TANF program.
(see section IV discussion and chart).

Because the statutory language for contingency fund MOE is
different, States do NOT have the flexlblllty to count
expenditures under separate State programs for the purpose
of meeting the Contingency Fund MOE. | All expenditures
counted towards the 100% Contingency Fund MOE regquirement
must be made under the TANF program apd therefore must meet
- TANF requirements.

2} Under the definition of "asgsistance" included in section
'V, nearly any form of assistance proyvided to families under
the TANF program would be considered "assistance." Thus,
TANF requirements such as time limits? work reguirements,
assignment of child suppeort, and data cocllection are
applicable (depending on the nature oF funding involved).

We recognize that this guidance does not piovide answers to all
the major pending issues and does not answer many specific
questions. Through the regulatory processJ we will provide
broader and more detailed guidance and direction. We will also
provide a more formal process for soliciting and considering the
views of interested parties.

While we would encourage States to use this interim guidance, it
is not legally binding because it was not developed through the
formal rule-making process.

Program Accountability and Interim Penalty Policies. We are
committed to making sure that this leglslatlon works, and the
goals of welfare and welfare reform are achieved. In Section VI
we identify concerns we have about policieg which might undermine
these objectivE&s or produce other signific§nt negative
congequences (such as.a serious loss of funds to the Federal <
government). It is important that State pbllcies be consistent
with both statutory language and statutory| intent. As we later
discuss, we will be looking broadly at State practices in TANF
implementation for consistency with the stﬁtute s intent. If we
note major negative effects, ueﬁgill_puxsuﬁ_appxoprlate remedies.
|

At the same time, we do not want to discou?age State efforts to
implement effective and innovative program designs or to develop
targeted service strategies which will produce the best ocutcomes
for families with special needs (such as those headed by
grandparent caretakers or victimized by family violence). Thus,
during this interim period, we do not want| States to be unduly
fearful of incurring penalties under sectipn 409. Before Federal

3
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regulations are in effect, States will not]| be subject to
penalties as long as they implement programs which are related to

' the intent of the statute and operate withfiin a reasonable
interpretation of the statutory language.'! Also, before we
impose penalties, we will look at other fagctors that might
provide "reasonable cause" such as: the need/timing for planning
and implementaticon activities, the degree pf compliance,
demographic and economic situations, and other State-specific gul
variables. 1In assessing corrective compliance plans, we will cﬁ‘wix;uhf
consider the divergent gcals a State is trylng to achieve,
State’s efforts to balance and satisfy thejdifferent TANF
requirements, and the efforts made to utilize community
resources.

In exercising our accountability responsiblilities under the
statute, we are committed to working in partnership with States
to ensure that children and families receiye the assistance they
need to move along the path to self-suffic}ency.

ITI, Basic State Options on Program Qggigg{

' 1
To understand the basic options available Eo States under the new
title IV-A, it is important to make note of some of the key
terminology used in the statute.

The term "grant" refers tocfgggﬁgi\iunds provided to the
State under the new section 403 of the Social Security Act?,
References to amounts "attributable tb funds provided by the
Federal government"” have a similar maning.

The terms "under the program funded ubder this part" and

"under the State program funded under| this part" refer to

the(SE 's program. Unlike "grant" references, they
encompass programs funded §gERwith Federal funds and with

@tate expenditures made under the TANF plan and program. ] wuaﬁaiut?

What counts as a State expenditure for TAN% maintenance-of-effort
(MOE) purposes is governed by the languagei in the new section
g 40%(a) (7)) of the Social Security Act. The! statutory language in

this section allows expenditures " State programs" to count
as TANF MOE when spent on %eligible families" and meeting other
requirements. :

' 7This would include the requirement !that both Federal and
State "maintenance-cf- effort" expenditures must generally
support the statutory purposes outlined infsection 401 of the
Social Security Act, as amended. ‘-gyuerl

the Contingency Fund, but would include other TANF funds in

! References to a grant under sectioi 403 (a) would exclude
section 403. r%
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When the statutory provisions are read with these terms in mind,

it is possible to distinguish three different types of program
configuration under the new title IV-A: TANF programs funded by
expenditures of Federal grant funds or by co-mingling of State

funds and Federal grant funds; TANF progra 8 WHhHéré Federal grant <§{f7?
and State funds are segregated; and programs funded by ¢7 T
expenditures of State funds in ocutside programs (i.e., outside

TANF, but counting towards meeting the State's MOE requirements)

The language used in a specific TANF provision (or in a related
provision elsewhere in the statute) will determine its

applicability to these three types of programs.

In order to tailer programs to meet the specific needs of

families moving from welfare to work, States may find some ~
advantage to segregating Federal and State| TANF dollars _ox »-ﬁbQéZ%&'
spending State MOE funds in cutside programs, TANE™

We encourage States to take great care in @aklng such decisions

and to ensure that any such decisions are ronsistent with meeting

the goals of the program.’ f

“1

The definition of "assistance" is also a critical factor in
determining the applicability of key TANF provisions. This paper
includes a separate discussion of that definition.

III. Use of Federal TANF Funds I

Compared to prior law, the TANF statute provides States with
enormous flexibility to decide how to Sperx the Federal funds
available under section 403. In repeallng the IV-A and IV-F
statutes, Congress freed the States from v ry detailed rules
about the types of families that could be served, the benefits.
that could be provided, administrative proredures that needed to
be followed, etc. However, to ensure that) programs would achieve
kKey program goals, the new statute imposeslcertain reguirements
and limitations on how States can use Federal funds to provide
aggistance. To a lesser extent, it alse lmmlts State flexibility
on how to use State funds that count towards MOE. Among the key
provisions applicable only to the use of F deral funds are time

limits, restrictions on expenditures for mﬁdlcal services and

prohibitions on assistance to certain indlllduals and families,

|

3 Later in the paper, we provide a ¢ art summarizing the

applicability of key provisions of the sta ute to the different -
program configurations. We alsc summar;ze|the rules governing
allowable uses of Federal and State MOE fupds. Because of the
complexity of the TANF statute, States shonld review all of these
sections in concert, together with the underlying statutory

language, in deciding what program design to pursue.

5
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j including certain aliens* and teen parents.! Also, when Federal
TANF funds are spent, all provisions applikable to the TANF
program apply. Most importantly, work requirements, data
cdollection, and requirements, forgchildxsupFortaassignment and
cooperation apply. Additional information! on the rules
applicable to the use of Federal funds is ﬁncluded in the
following discussion and the attached tablF

Provisions governing the use of Federal TANF funds are found in
three sections of the statute.

The new section 404 of the Social Security! Act sets forth the
basic rules for expenditure of Federal TANF funds.

o They must be: (a) reasonably calgulated to accomplish
the purposes of the TANF programi or (b) an authorized
~expenditure for the State under Fitle IVv-A or IV-F as
of September 30, 1995. | .
)
--The statute specifies that ass istance to low-income
families for home heating and cogllng costs falls
within the purview of category {(a) above.

--To fall under category (b}, the expenditure would
need to be recognized as an allowable expenditure under
the State’s approved IV-A or IV-F plan in effect as of
September 30, 19855.
: r
o Administrative expenditures may ot exceed 15 percent
of the total grant amount. The Etatute gpecifically
excludes expenditures on "information technoleogy and
computerization needed for trackhng or monitoring"
required by or under TANF.

o States may transfer up to 30 perLent of the total grant
to either the Child Care and Development Block Grant or
the Social Services Block grant Program.

--No more than 1/3 of the total imount transferred may
"go to the Social Services Block ;rant

--Once transferred, funds are n0|1onger_subject to the
requirements of TANF, but are subject instead to the
requirements of the program to which they are

4 other restrictions on the use of State funds for aliens
are contained in title IV of the PRWORA.

'S5  In other words, States must transf%r $2 to the Child Care
and Development Block Grant in order to transfer $1 to the Social
Services Block Grant.

Goos
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transferred. However, funds transferred to the Socizl
Services Block grant may only be| spent on children or
families with income below 200 pexcent of poverty.

o States may reserve .their Federal| TANF funds for future
TANF expenditures without fiscal| year limitation.

° States may also use their Federal TANF funds for
employment placement programs anp for programs to fund
_individual development accounts.

The new section 408 imposes gome restrictions on the use of
Federal grant funds. Under this section, Federal funds may not
be used to:

1) provide agsistance to families that de not include a
minor child residing with a custodiali parent or other adult
caretaker relative (or a pregnant individual);

2) provide assistance to a family that includes an adult who
has received 60 months of countable a 51stance, unless the
family qualifies for a hardship exception;

3} provide assistance to families which have not assigned
rights to support or to individuals who do not cooperate in
establishing paternity or obtaining child support$;

4) provide assistance to unmarried pagents under age 18 who
have a child at least 12 weeks old and are not attending
high school or an equivalent trainlngiprogram,

S) provide assisgtance to. unmarried parents under age 18 who
do not live in appropriate adult-supervised settings (unless
exempt) ; i

. 6) pay for medical services, except pre-pregnancy family
planning services;

7) provide cash assistance for a 10-year period following
conviction of fraud in order to receive benefits in more
than one State;

: 8) provide assistance to fugitive felpns, individuals
fleeing felony prosecution or violating conditions of
probation and parole violators; or

9) provide assistance for a minor child who is absent (or

§ Section 408{a) (2) provides that there must be a deduction
of not less than 25 percent and the State may deny the family any
assistance.
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expected to be absent) from the home,| without good cause,
for a specified minimum period of time.

Finally, section 115 of PRWORA calls for denial of TANF
asslstance to any individual convicted of a drug-related felony
after August 22, 1996. However, the State| may opt ocut of this
provision or reduce its applicability, and|certain kinds of
Federal benefits are excepted.

IV. Basic Requirements Governing State MOE Expenditures

TANF' MOE Requirements--General. States miy expend their MOE
funds on a broad range of activities without necessarily
'/ triggeririg Federal TANF requirements (such|as time limits).
Although States have significant discretiob, especially with
]respect to State expenditures they make unﬂer¢§E§§?§§§¥State
tgrograms, there are statutory requirements|which define the State
xpenditures which can be counted as TANF MOE. These are found

at the new section 409(a) (7) of the SocialrSecurity Act.

Section 40%(a) (7) (A) provides for a dellar-for-dollar reduction
in a State’s State Family Assistance Grant| (SFAG) to the extent
that "qualified State expenditures" in thel immediately preceding
fiscal year are less than an applicable pe#centage of "historic
State expenditures."” '"Historic State expenditures" are
subsequently defined to include expenditures by the State for FY
1994 under title IV-A (AFDC, EA, and child! care) and IV-F (JOBS),
as in effect during FY 1954 .%

If a State fails to meet the work program participation

requirements for a fiscal year, its MOE requirement is set at 80
—> |percent of "historic State expenditures." | If a State meets these

requirements, its MCE requirement is set at 75 percent of

historic State expenditures.

Also, in determining a State’s MOE requirement, any IV-A

| expenditures made by the State in 1%94 on behalf of individuals
now covered by a Tribal TANF program are excluded from "historic

outside the TANF program do not count. See discussion in the
following subsection for a further explanafion. NOTE: This

footnote was added because the contingency| MOE discussion was
moved down. ‘

\
|
’ For Contingency Fund MOE purposes, %;ate expenditures

! gee section 409(a) (7) (B) (iii) for the statutory
provigions governing the definition of historic State
expenditures. |
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MW
7

State expendituxes.

Conti

Thas
cheek T

ngency d MOE Requirements. MOE requirements governing .

State a g to the Contingency Fund are fpund at section 403 (b)

requ1
for ¢t

0). In general, this paper does not address special

Yements pertaining to the Contingency Fund MOE. However,

he purpose of program planning, it is! important for States

|to note that only State expenditures made within the TANF program

count
outsi
gquali

Quali

towards the Contingency Fund MOE. State expenditures in
de programs may count towards the T MOE, but they do not
fy for Contingency Fund MOE purposes!?

fied State Expenditures. In order for State expenditures to

be considered "qualified State expenditureg" for TANF MOE

is el
for t
assis

purposes, they must: (1) be made to or on behalf of a family that

igible under TANF or that would be elﬁglble for TANF except
he fact that the family had exceeded its S5-year limit on
tance or has been excluded from receiving assistance under

\TANF by PRWORA’s immigration provisions (see discussion elsewhere

in this paper for guidance on definition of "eligible families"
and allowable immigrant expenditures); (2)|be for one of the
types of assistance listed in section 405(a) {7) (B) (i) {I); and (3)
comply with all other requirements and limitations in section
409 (a) (7).

Section 409 (a) (7) (B) {i) defines "qualified| State expenditures" as
total expenditures by the State in a fiscal year under all State
programs for the following activities with| respect to "eligible
families": ,

o (aa) - Cash assistance;

¢ (bb) - Child care assistance;

o (cc) - Educational activities designed to increase
self-sufficiency, job training, and work, excluding any
expenditure for public education| in the State except
which involve the provision ¢f services or assistance
to a member of an eligible family which is not

- generally available to persons who are not members of
an eligible family;

? In section 40%(a) (7) (B) (iii) (II}, the statute suggests an

alternative calculation of historic expenditures. This language

is ap

parently left over from a time when the bill included a

fixed appropriation for State Family Assistance grants. We

langu

Conti
State

expen

believe it is no longer viable, based on tbe final appropriation

age. |

1 The statutory language in both sections dealing with
ngency Fund MOE refers to State expenhltures "under the
program funded under this part." The TANF MOE counts
ditures "under all State programs," if otherwise qualified.

9
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.d (dd} - administrative costs in cbnnection with the

matters described in items (aa),

fee), but only to the extent tha;

(bb) and (cc¢) and
such costs do not

exceed 15 percent of the total amount of qualified

o (ee) - any other use of funds al
404 (a) (1) .

Meaning of "Eligible Families." Under the
409 (a) (7) (B) (1) (I) of the Social Security

owable under secticn

State expenditures for the fiscaF year;
1
|

new sectien
Act, in order to count

as gualified State expenditures for MOE purposes, State

expenditures must be made with respect to
Subclause (III) defines "eligible families
mean families eligible for assistance unde
program and families who would be eligible
for the time-limit provision and the alien
section 402 of PRWORA.

We interpret this language to mean that St
as MOE only if made to or on behalf of fam

o) have a child living. with a paren
" " relative (or to individuals whic
child); and
o are needy under the TANF income

by the State under its TANF plan|

Finally, many of the restrictions at secti
teen parent provisions and the provisions

in fraud and fugitive felon cases -- do no
expenditures because they are written as r
of the Federal grant. Additional informat
restrictions can be found in the chart and
of Federal funds.

Allowable Immigrant Expenditures.!? States

1 We are not suggesting a definition
purpose, but would expect States to use a
either with the "minor child" definition i
cther definition of child applicable under

We are also not proposing Federal guidelin
standards would be used to determine if a
will defer to State standards,

2 As noted on p. 2, the following im
States broader flexibility to spend State
families than was previously indicated in

10

for both TAN

‘eligible families."

" for this purpose to
% the State TANF

for assistance except
restrictions at

ate expenditures count
i1lies which:

t or other adult

h are expecting a

sﬁandards established

on 408 -- including the
n denial ¢f assistance
apply to State MOE

kstrictions on the use

ion on these

the discussion ¢on use

have the flexibility

of "child" for this

definition consistent
n section 419 or some
State law,

bs for what income .
family is needy, but
F and MOE purposes.

migrant policy gives
MOE funds on immigrant
B Q and A issued by
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{f to use State MOE funds to serve “qualifiedL“ aliens. They also
have the flexibkility to use Federal TANF funds to serve
"qualified" aliens who arrived prior to thk enactment of the
PRWORA (August 22, 1996). For "qualified"|aliens arriving after
enactment, there is a bar on the use of Federal TANF funds which
extends five years from the date of entry|

States also have the flexibility to use State MOE funds to serve
legal aliens who are not "qualified".! |

Finally, under section 411(d) of PRWORA, States have the
flexibility to use State MOE funds to serve aliens who are not
lawfully present in the U.S., but only thrpugh enactment of a
State law, after the date of PRWORA enactment, which
"affirmatively provides" for such benefits!

Restrictions on Educational Expenditures. |We believe the intent
of the language in section 409(a) (7) (B) (i) |(I) (cc) is to exclude
general educational expenditures by State or local governments
for services or activities at. the elementary, secondary, or
postsecondary level which serve general edlcational purposes.
Expenditures on services targeted on "eligible families", but not
available to the general public, may be included. For example,
MOE could include special classes for teeniparents (that are TANF
eligible) at high schools or other educatienal settings.

Services to "eligible families" designed to accomplish the
purposes specified in section 401 may also}be included, pursuant

ACF. The new interpretation reflects the additional work done on

| interpreting "State program under this part* and on trying to
find the appropriate meaning for the many pleces of the statute
which directly and indirectly speak to this issue.

3 As defined under section 431 of PRW?RA.

¥ Pursuant to section 403(b) of PRWORA, the five-year bar
does not apply to refugees, asylees, aliens whose deportation is
being withheld under section 243 (h) of the|Immigration and
Nationality Act, and U.S. veterans and theFr spouses and
unmarried dependent children.

¥ There is a technical problem in section 411 of PRWORA that
prevents States from providing State or local public benefits to
a handful of categories of legal aliens, e g., temporary
residents under IRCA, aliens with temporarg protected status, and
aliens in deferred action status. The structure of section 411
indicates Congress’ belief that section 411 (a) included all
groups of aliens lawfully present in the U.s Therefore, the
Administration has proposed a technical améndment that would
allow States to provide State or local public benefits to all
aliens lawfully present in the U.S.

11
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to section 409(a) {7) (B) (1) {I) (ee) .
General reatricticns. Pursuant to section, 409({(a) (7} (B) (iv), the
following types of expenditures may NOT be| included as part of a
State’'s MOE:

1) expenditures of funds which originated with the Federal
- government ;

2) State Medicaid expenditures;

3) | State funds which match Federal funds (or State
expenditures which support claims for Federal matching
funds); and

4) expenditures which States make ab a condition of
receiving Federal funds under otber programs!s.

Special Child Care Rules. Notwithstanding'this last restriction,
when the following requirements are met, expenditures by a State
for child care may satisfy both the TANF MPDE requirement and the
MOE requirement related to accessing child| care matching funds at
the new section 418(a) {2} (C) of the SocialLSecurity Act. First,
the amount of child care expenditures countable for TANF MOE
purposes may not exceed the child care MOE| requirement for the
State. Secondly, to count as TANF MOE, thé expenditures must
meet all the other requirements of section|409(a) (7); to count as
child care MOE, expenditures must be allowable under the :
requirements of the Child Care and Development Fund. Befoxe
claiming child care expenditures under both MOE provisions,
States need to check that the expenditures| in fact meet the
requirements of both programs. (E.g., there may be different
families eligible for child care assistance under the two
programs which prevent all expenditures fr?m counting as MOE in
both.)

Because of the general restrictlons cited Lbove, child care
expenditures by the State which are matchefl with Federal funds
(pursuant to section 418(a) (2) (C)) do not gqualify as expenditures
for TANF MOE'.

. Interpretation of MOE Exclusion Language. | Numerous guestions
have arisen about the language at section &09(a) (7) (B} (i) (1I),

@ entitled "Exclusion of Transfers from Othey State and Local
Programg."

T

6§ Note the child care exception belo

7 1ikewise, State expenditures which receive Federal child
care matching funds do not qualify for chi?d care MOE.

1z
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We believe part of the confusion derjves f£

om the caption; it

refers to transfers, but the actual statutpry language does not.
Our view 'is that the provision should be rkad as a provision

applicable only to State MOE expenditures
State programs.

ade under separate

Such expenditures may not| involve a literal

transfer of funds, but in a figurative senbBe, they would involve

taking funds that are outside the program
the program’s purview {for MOE purposes).

In general, our view is that this provisio
prevent supplantation. We believe Congres
States from substituting expenditures they
outside programs for expenditures on cash

benefits to needy families. The language

addresses this point.
MOE purposes only for additional or gew e
and local programs.
their expenditures in the preceding fiscal
levels expended in the 12 months preceding

and bringing them into

is designed to

wanted to prevent
had been making in
elfare and related
in (aa) specifically

It provides that States may get credit for

enditures from State

The standard for determining this is whether

year were above the
October 1, 1995.

Section 409(a)(7)(B)(1)(II)(bb) can be reag as an exception to

the general rule in (aa).

expenditures in outside programs which were

under section 403 (and allewable at the ti

get full credit for such expenditures.

In

It would allow States to make

previcusly allowable
e of enactment) and
other words, there is

not a requirement that these expenditures be additional or new

expenditures {(above FY 95 levels).

Ultimately, we do expect to require that SLates be able to

document that any outside expenditures the
purpcses meet the regquirements of (aa).

claim for MOE

t a minimum, States

would have to identify the ocutside programs whose expenditures

will be reflected as State MOE, establish

hat the State

contributions to such programs were in the; 12 months preceding

October 1, 1585,
have to. provide evidence that expenditures
which they want credited as MOE be expendi
"eligible families".
documentation ¢of eligibility rules and pro
forms established by the State.¥

such programs for the preceding fiscal yeat.

¥ pursuant to the Paperwork Reductio)
will not be subject to specific documentat
requirements prior to OMB approval.

¥ sStates would also have to be able
expenditures on educational assistance and
meet the special limitations at sections 4
and (dd), resgpectively.

13

This evidence may be!

and document the total State expenditures in

States would also
in ocutside programs .
ures con behalf of

in the form of
cedures, or in other

n Act of 1995, States
ion or reporting

to document that MOE
administrative costs
pe{a) (7) (B) (1) (1) {cc)
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v efinition of Agsista

The terms "assistance® anﬁ
used in the PRWORA in many

i
lCe

"families recelving assistance" are
critical places, including: 1) in most

of the prohibitions and requirements of section 408, which limit
the provision of assistande; 2) the derominator of the work
participation rates in section 407(b); and 3) the data collection

requirements of section 4}ji(a).

Because TANF replaces AFDC, EA

‘and JOBS, and provides  much greater flexibility than any of these

programs, what constitute
previously. Furthermore,
sections are addressed in
it is very important that

what constitutes assistand
requirements and aveoid pen

The complexities involved
rassistance" suggest that
illuminated by both State
rulemaking process. Thus,

assistance is less clear than it was
because many of the above-referenced
the penalty provisions of section 409,
States have some idea of our views of
e so that they can meet Federal
alties,®

in formulating a definition of ;

it is an area which could be greatly
practice under TANF and by the

we welcome suggestions from States and

other parties as to what an appropriate definition would be.

However, in the meantime,

which they can use in desi

an initial perspective on

because of the combining d
. JOBS, some forms of support that a State is permitted to carry

%

"assistance" as every forn of support provided to families under
TANF except for the following:

out under TANF are not wh
Thus, our initial perspec
of support as assistance.

explicit income [support, such as counsellng, case

1)
individual fami
management, pee
do not involve
support; and

2) one-time, shortl

repair to retai
and appliance r

services that have no direct monetary value to an

i:erm asgistance (e.g:., automobile’

because States are looking for guidance
gning their programs, we are offering
the matter. Our general view is that,
f the funding streams for AFDC, EA and

t would be considered to be welfare.
ive is to exclude some of those forms
More specifically, we would define

and that do not involve implicit or

support and employment services that
ubgidies or other forms of income

employment and avoid welfare receipt
air to maintain living arrangements).

| .
We believe that these excHusions are consistent with

® 1n the absence of

y statutory language or legislative

history to indicate the contrary, we are viewing the term

"assistance" as having th
statute in phrases such a
"no assistance for..."

2R d

]

same meaning wherever it occurs in the
"families receiving assistance" and

14
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Congressional intent to pﬁovide States with flexibility to design
programs that will focus their resources on enhancing parental
responsibility and self—sqfficiency. At the same time, it will
enable them, for example, to exclude families who receive no
financial support from pazpticipation rate calculations and -
individuals who only receive one-time help in avoiding welfare
depﬁndency from requiremerits such as assignment of child support
rights. -

Wwhen the Personal Responsibility and Work Opportunity
Reconciliation Act was engcted, it was impossible to know what
the overall effects of tha legislation would be. No one knew how

States would use the new fllexibility avallable to them in
designing their programs |-- whether the new welfare programs
would look similar to theJAFDC and demonstration programs with
which everyone was famillar or if they would incorporate a much’
different array of benefits, services, and eligibility rules.
For this reason, the statute incorporates a series of provisions
designed to gather informdtion on the families receiving
assistance, the assistance provided, and the effects on children
and families. | ‘

One special area of uncertainty is what States will do with the
flexibility they have to det up separate programs which qualify
for MOE purposes, but are [not subject to many of the TANF rules.
With this new flexibility, States can: -

o make their programs more responsive to the individual
and diverse needs of families;

o provide serviceﬁ and impose expectations appropriate to
individual famijy circumstances;

o target resourceg more effectively.

At the same time, States Jould use this new flexibility in ways

that might undermine impoxtant goals of welfare reform. In
particular, we are concermed that States could design their

programs so as to avoid timé 1limithk and the work requirements in
section 407, thereby circumventing =-ia;:&;véhfﬁféﬁfhta—maﬁg
assistance temporary and engage parent: caretakers in
appropriate work. difbeant wnden alule!

We are also concerned that the develcopment of separate State
programs could have other lunintended negative consequences. One
major concern is that we lill lose critical information about how
the new programs are servgng needy parents and children. Without
a national view of State efforts (including efforts undertaken
within separate State programs), we will have a diminished
ability to measure progran performance and impacts accurately and

15
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equitably. A second majoy concern is about the potential leoss to
the Federal budget of its ishare of child support collections. 1In

assessing the potential qugetary impact of this bill, Congress
apparently did not envisign such losses. We do not intend to

allow States to set up segarate State programs with the intent of

retaining what would othexrwise be the appropriate Federal share
of child support collectigns. VMEWM
In stating these concernsl we do not intend to stifle creative
State thinking about how hest to serve their needy families and
children. We recognize tHat the ability of States to set up
separate State programs can.result in much more responsive and
effective programs. At tHe same time, States should be aware of
the Federal perspective of the risks involved. We believe it is
our responsibility to monﬂtor the overall implementation of this
legislation and to assess |[whether it is having the intended
consequences. If we find major problems, we believe we have the
further responsibility to advise Congress and to work with it in
identifying ways to resolve them. .

16
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for cash asst, child care, certain
education, or admin costs

See State TANF section
for allowable purposes.

15 % admin cost cap

{
Yes; ADP exception

Yes

Yes

Medical services Only pre-pregnancy |family No specific restriction No specific restriction
planning =
24.month work reqt Yes Yes / N o\
2-month work reqt Yes Yes [ No |
407 work reqrs Yes Yes l No }
work sanctions Yes Yes \No/
non-displacement Yes No No
child reqt Yes; “minor child” Yes ¢ Yes*
child ineligible when Yes | No No
absent minimum period | -\ -
child support Assignment & coopdration Assignment & cooperation Assignment &
req'd. Share of collections to | req’'d. Share of collections to cooperation may not be
Fed govt. Fed govt. req’d. No share of
collections for Fed, gowt.
time limit on assistance Yes No 'No
teen school attendance Required No requirement No requirement

teen parent living Must be adult-supetvised No requirement No requirement
arrangements -
Federal non- 4 statutes applicable 4 statutcs applicable No specific provision
discrimination statutes
fraud cases 10-yr exclusioh No exclusion No excluston
drug felons Receive reduced benefits Receive reduced benefits No provision

! This column would also apply progr

funds.

? Under this scenario, Federal and State
-- but not all -- of the Federal TANF rules apply.
|

* Thesc proﬁmns count towards State MbE. They are not subject to TANF requirements. per se, but are

subject to the MOE restrictions at section 409(a)(7).
|

* Per definition of “eligible families.” |
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a:dr where State MOE funds are co-mingled with Federal TANF ,1 “

are not commingled. Since Statc funds arc scgregated, somji
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VIL. OVERVIEW OF TANF PROVISIONS UNDER DIFFERENT PROGRAM y, *y¢, !}
ONFIGURATIONS P U
¢ L
- |
FROVISION FEDERAL TANF SEGREGATED STATE TANF SEPARATE STATE
PROGRAMS PROGRAMS* PROGRAMS?
— e ———————
* | Covered by State plan Yes Yes No
Needy per income stds Yes Yes Yes *
in State TANF plan _
Restricted disclosure Applicable Not applicable Not applicable
Allowable expendirures | For purposes and as sthorized | Count towards both TANE and Count only towards
under TV-A or IV-B as of contingency fund MOEs. Must TANF MOE (not
9/30/95 be for purposes of program or | contingency fund MOE).
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data reporting -

Applicable

Applicable

Not applicable

fugitive felons

Barred from assis

No bar

No bar
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SAMICE WAYS, ISNORTTY CHEEYF CIOLaE,

The Honorable Donna E. Shalala, Ph.D.
Secretary of Health and Human Services
615F Hubert H. Humphrey Building
200 Independence Avenue, S.W.
Washington, D.C. 20201

Dear Secretary Shalala:

We have noticed several stories in the media about discussions within your
Department regarding the definition of state maintepance of effort under the new
welfare reform law. If either your Department or the Office of Management and
Budget are considering imposing all federal requirements on cvery dollar of state
spending, we hope you will decide against imposing this degree of federal control over
state welfare spending.

In writing the welfare reform bill, our goal was to give states as much flexibility
as possible. Bul there were selected requirements -- including the 5-year time limit,
work, paternity establishment, and school attendance for teen mothers — that we
believed were so important that they should apply to all states. Thus, the new welfare
block grant greatly increased state flexibility while nonetheless maintaining an
important set of federal standards.

As the Congressional debate proceeded, a bipartisan agreeruent developed in
favor of requiring states to maintain a specified level of welfare spending from their
own funds. Afier comsiderable discussion, Congress set this minimum level, called the
maintenance of effort, at 80 percent of 1994 state welfare spending (75 percent if a
state meets the mandatory work requirements of the welfare reform law).

The question then arose whether federal requirements applied to all maintenance -
of effort funds. As outlined in the new section 409(a)(7) of the Social Security Act, we
granted states more flexibility in spending their own funds, For example, statcs are
allowed to count state spending on families with adults who have exceeded the S-year
time limit toward fulfilling their maintenance of effort requirement — despite the fact
that federal dollars are restrictad for both groups.
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As participants in the legislative drafting of these arrangements, we want you to
know that it was our intent, which we believe is well-expressed in the statutory
language of section 409(a)(7), to allow states more flexibility in the use of state dollars.
Thus, for HHS t0 now impose all the federal requirements on every dollar of state
spending is both unwise policy and inconsistent with the statute.

Of course, we are aware that the funding arrangements in the statute might
potentially allow states to “game” the federal requircments. States could, for example,
establish two cash welfare programs for families with children, one funded by a
combination of federal and state dollars and a second by state funds only. The state
ocould then avoid the federal requirements in the program funded exclusively with state
dollars -- and still count the spending toward their maintenance of effort requirement.

A second possibility would be for states to place families most likely to make child
Support payments in the program funded only by state dollars. In this way, states could
avoid sharing child support collections with the federal government.

We greatly appreciate your concern about states® seiting up dual programs.
However, we hope you will come to the same conclusion we reached and allow states
the flexibility to spend their own dollars within the broad guidelines established by the
language of section 409. Then we should work together to ensure that states do not
take advantage of the flexibility we have granted them. If they do, we will work with
you to find either 2 statutory or regulatory solution.

Thanks for your attention to this important issuc. As always, we would be
pleased to discuss this mater in moare detall, either directly or through our staffs.

%W o

E. Clay Shi, Ir. ' gi]lArchcr

Chairman,Subcommittee Chaimn
on Human Resources Committec on Ways and Mecans

|
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The Honorable Donna Shalzgla

Secretary

Departruent of Heelth and Huroan Services
200 Independence Avenue, SW
Washington, DC 20201

Dzar Secretary Shalala:

We ars writing to you on an issue of peramount importance to Governars, stats edministrators,
and gtate legislators regarding whether federal prohibitions under the new welfare Jaw apply to
stale maintenance-of-¢ffort (MOE) dollars. Wa strongly believe thar any effort w0 apply all
federal TANF probibitions end requirements to state maintsnance-of-effort spending is
unacceptable and would be a misinterpretation of the law.

States arc now st & critleal time in planning the implementation of their welfara reform efforts.
Sute legislative sessions are stating, and foremost on the agends in many states is welfare
reform. Governors are now submitting to their state legislatures comprehensive welfare reform
proposals. and detailed budget plens for the next fiscal year (beginning July 1 for most smtes).
These budget requests will include state spending to meet the maintenence-of-effort requirements
for the TANF block grant. In many of the states that have already submitred their state plans,
adminiswrators are beginning to implement many of the provisions of the block grant.

Given this activity at the state level, it is absolutely essential that the administration immediately
clarify the maintenance-of-ffort requirement under TANF and what constinutes qualified state
cxpenditures for meeting the MOE. The U.S, Department of Health and Human Services (HHS)
has not been forthcoming on this issue, placing states in a very difficult position as they move
into their legislative sessions. Morcover, we are greatly alarmed by comments from HHS
officials that among the range of Interpretations under consideration by the department is that all
the federal prohibitlons and requirements imposed on federal TANF dollars would also be
spplied 1o state MOE dollars—even those in separate state-only funded programs. We believe
such &n interpresgtion is not supported by the Janguege of the jaw and would be contradictory to
the intent of Congress. It would have the immediate effect of curbing state flexibility and
innovation in providing a varlety of services, and greatly inhibit the ability of states to eapend
state dollars on vulnerable children and families, as states daem Bppropriata.

Clearly, the expenditre of federa! funds under the TANF block grant is governed by a wide
variety of prohidbitions and requirements including the sixty-month lifetime limit on assistance,
the assignment of child support rights, work tequirements, requirements that teen parents live at
home and stay in school, and extansive reporting requirements, However, the language of the

Statute treats state spending that qualifies toward the MOE requirement quite differently. We

believe P.L. 104-193 gives states broad authority on how to spend their state maintsnance-of-
effort dollars. As long as spending is on ellowable ectivities, including cash, child care, and job
placement, and for sligible familics, including those who have Jost faderal benefits due to the
fime limit or immigrant status, then such state spending should be considersd Qualified state
expenditures and coum(oward the MOE. We believe that under the statutz, eligible families are

: sf?'gc'\r"lid-
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\those eligible for assistance under 2 state TANF program even if they are not eligible for

fedsrally-funded assistance because of a federal prohibition. This is quite clear from Section -

405(a)(7) of the law, Additiopally, if such spending occurs in a sepatate gtatg-only funded

program, then federal prohibitions and requirements ars not applicable. Thers is no langusge in
the BUl to support_idipasing them, nor does HHS have the suthority to impose these limitationg
through regulation,

We believe it is importaat to remeraber that a meintenance-of-effort requirernant is very different
f%wm. For the latter, it is readily agreed that conditions iraposed on
feceral dollars do attach to state matching dollars. However, the purpose of the maintenance-of-
effort requirement under TANF was to ensure that states would coptinue to spend.some portion
of their own funds on needy families. It was not to Lmpose prescriptive requirements on that
spending. Some states may have g@ic-only funded Programs so that in providing family support

services, ane-time emergency assistance, and fransportation and job retention services, the sixty-
month time limit or other federm! requirements will not be triggered.

T

States, If they choose, mnay also use their MOE dollars to support the most vulnerable such as

\ children in families thaf have exceeded the six -month time limit; the Jegal noncitizen family
barred from federal assistance for five years; single parent for whom taking care of her
severely disabled child is more than a full-tire job; and the client not disabled enough to quelify
for SSI but not able to work the required twenty to thirty hours a week, | Agatn, we believe the
langusge of the law and congressional intent gives ctates the flexibillly to spend their
maintenance-of-effort dollars on thess farmilies and not be encumbered by federal requirements
or prohibitions.

We believe the language of the bill is also clear with respect i oteu
within the sfate program funded undsr this part —tbat i3, the welfare program g state creates that
ANF dollars and sta

combinss fede te dollars._Some of the prohibitions are clearly imposed

P.B3-85

P.374

JeE s

only on funds amriburable to the federal grant (sixty-roonth time Yimit) or states are prohibited
Tom using any part of the grant to provide assistance to certain individualy {for example, teens

not living at home or in an adult-supervised seiting, teens nummc
believe that the language is unequivocal that these prohibiians apply only 10 federal dollars.
Thus, to the extent a state can and chooses to distinguish bstween federal and state dollars within
its progrem, these prohibitions would not apply to individuals receiving asslstance funded by
state dollars. ~

Governors, state legislators, and state administrators are committed to implementation of welfare -

reform and agree that successtul welfare reform will require boldness and innovation, We urge
the edministration to support us in our sfforts and allow states to implement welfare reform in
accordznce with the flexibility conwined in the law. We believe any interpretation regarding
maintenance-of-effort (MAT i contary to what we have outlined s unacceptable &nd not
susiginable under the law. We feel strongly that this issue must be resolved immediately, but

'\UL W‘L CGM{ -
fran.
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cerainly before the President meets with the Governors in carly February, Until we reccive a
response from the administration, we will continus 1o provide our members with the above
interpretation. We consider this issue to be of pararccunt iraportance to states and would be
more thar willing to meet with you to disenss the marter in greater detail.

Sincerely, : .
' ' ' . o
Raymond C. Scheppach A. Sidney Johnsen IIT William T. Pound
EBxaeutive Director Executive Direcior Executive Director
National Governors® Association American Public Welfare National Conference of
Association State Legislatures
ec: Olivia Golden

Bruce Reed
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The Relationship Benliveen State-Funded Assistance and the TANF Block Grant

In initial planning for TANF iilnplmmta‘tion, questions have arisen as to whether or when federal
TANF requiremems apply to bssistance provided by a state with state funds. In the new
strucrure, a state might use state funds in one of three ways: the state might opeérate 8 single
“TANF Program” in which federaf and state funding is blended in each cass; the state might !
operate a single “TANF progiam,” but in which federal 2nd state funds are segregated so that
some cases are federally-fundéd and some cases are state-funded; or the state might operate two
(or more) programs, and operate one or more programs wholly funded with state-only dollars.
Questions have arisen as to whether or when federal requirememts would apply to state-funded
cases in a “TANF Program™ oir 10 state-fionded cases in a wholly separate srate program.

In answering these questions, It is important to disunguish between two issues. When a state is
providing state-funded assistance, onc question js whether TANE requirements apply to the
assistance, and a separate que:‘,tion is whether the state-funded assistance counts toward TANF
mzintenance of effort. It should be clear, for instance, that if 3 state chooses to operate a general
assistance program with no federal funds, that program is not subject to federal TANE
requirements. However, expenditures under thar general assistance program may or may not
qualify to count toward TANF maintenance of efforn requirements.

While the new law is not always consistent in ts use of language, we believe that the following
eonclusions flow from a close teading of the statute:

. Some TANF requiremﬁ‘nu, includir.,g most prehibitions on assistance, or worded to |
provide that a state receiving a TANF grant “shall no of the to provide
assistance to” part categories of individuals or familics. Where the statute uses such
language, the prohibiﬁo'n applies to use of federal, not state funds, Thus, such
requirements do not apply to state-funded cases in a state-funded program or to state-

- funded cases if state funids are used in the state’s AFDC-replacement program funded
under TANF. |
|

. Other TANF requirements, such as the work and participation mqn.:imnqnt;, apply to

“fsmilies receiving assistance under the Spate program funded under this part.” While the
sawstory language is nof atways consistent, the stronger statutory argumenn is that
requirements that apply to “families recciving assistance under the Stats program funded
under this part” apply tg both federally-fonded and state-funded cases if they are being
asgisted under the state program fanded under TANF. Again, any requirement applicable
to “families recciving asdistance under the Stare program funded under this part” are

clearty inapplicable to wlhollx-gge funded assistance in a separate state program,

|
. As to maintenance of effort (MOE), there is an important distinction between basic MOE
and contingency fund MOE. Expenditures only count toward contingency fund MOE if |
they are expenditures “under the State program funded under this part.” In contrast,

¥
-
i
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expenditures under “ah State prograws™ may count toward basic MOE if they are
“qualified expenditures” for familics “eligile for assistance under the stare program
funded under this pa.rrf' (or Symilies who would be eligible for such assistance but for the

tme limits or a restriction on assi to immigrams.) Based on the language of the two

provisions, we conclude that state expenditures may count toward both basic MOE either
* fthoy are “UAET O Stareorogaim Fonded umder e e o i MOE e
separate State p l, 30 long as they meet the definition of qualified expenditures for
eﬁm%_ﬁm can co i fund MOE o
Hhe eXpeaditures are made “under the State program finded under this pare.~ |

The remainder of this memo outlines in considerably more detail how we reach the above
conclusions. |

1. Principal State Alternatives in Using State Funds in the New Structure
l

In the AFDC Program, states 1| ically blended federal and state funding in every case. For
example, if a state had 100 and a 50% match rate, all 100 cases would rypically be viewed
as involving 50% federal finding, 509 stme funding.

. |
In the TANF stucture, matching requirernents are eliminated. Instead, states face a basic
maintenance of effort requiremens that must be fulfilled to avoid receiving 2 reduced TANF gram.
In this new structure, states faca three principal choices about how to spend their state funds:

. ‘Model 1: Blended Federal aud State Funding in s Single “TANF Program™: Asin
AFDC, a swte might choose to operate a single program, with federal and state funding
blended in every case. |

| .

.. Model 2: Separate Federal sud State Funding, but in a Singie Program:
Alternatively, a state might choose to operate a single “TANF program”, but have some
cases federally-finded, and some cases state-fimded. For example, a state with 100 cases,
and for which half ¢f r.he! money in the program is state toney, mught choose to structure
its caseload so that 50 oi!’ the cases were federally funded and 50 were state-funded.

| :

. Model 3: Separate Fed#rx] and State Programs: Alternatively, a state might choosa to
aperate two (of more) programs, of which one is funded with federal TANF funds (and
perhaps some state fiands) and one (or more) is wholly funded with state dollars. For
example, 2 state might cl"oose to operate one TANF Program, and a state-funded General
Assistance for Families Program

As a practical rﬁaner, there may be some importam definitional issues in establishing the lines
between these three approaches, | but in their purest form, they present three distinct approaches
|

1A INJS
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2. When Do TANF Reqnir;emenl:s Apply to State-Funded Assistance®
|
The PRWORA generally uses one of two formularions in referring to TANF requirements:

. Some requirements (including %@g@ on assistance) are worded to say “A Stare
to which a grant is made under s&ction 403 shall not use any part of the grant to provide
assistance to.." 3 partJic_uIar category of individuals or farmilies,

- Thus, if a state opts to blend federal and state dollars in each case (i.e, Model 1), the
prohibitions would apply to all cases, bacause every assisted case is recefving assistance funded, at
least in part, with federal TANF doflars, However, if a state opts 1o sepreate faderally-funded
and state-fimded cases ina singi'me program (i.e., Model 2), the applicable : prohibitions would only

3pply 1o the federally-fundad cascs. Similarly, the federal prohibitions would not epply to wholly-
state assistance o a wholly-state-fugded program. While there may be a question as 1o

question, based on the plain ] !guagc of the stanute, that language savine that a state “shall nat
use axy part of the grant™ is ::Euicﬁon on federal, not state fund

e e

Teceiving assistance under the State program fanded under this part.” Such requirements clearly
apply to amy case receiving fed+ally-ﬁmded assistance. However, a question has asisen astw
whether the requirements also 8pply to state-funded cases assisted in “the State program funded
under this part.” While the staz;ory language is not always consistent, we conclude that the
stalutory argument is stronger interpreting this language as applying to both cases that are
federally-fanded and cases thar #re state-funded f they are assisted “under the State program
funded under this part ” i.e,in the state’s TANF Progam.

how t0 do 30, The choice to ysd broader language than that of the prohibitions creates an
implication that a broader scope was intended.

Program under this part” dppears provides fittle guidance as to whether the phrase does or doesn’t
2pply to state-funded cases in thy TANF Program. The three principal places where interpretation
of the phrase may have the gremjst significance are for work and participation requirements, child

-3
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There are, however, a set of Pmances in which the context of the Phrase does suggest a Mmearing.

In all but one of these instances, the implication from the context js that the “assigtance under the

State program funded unger this part” includes state-funded assistance in the TANF Program '
L

For exaruple, in order for a sr#m 10 gain access to the g;nﬁlgmcy Pm)l during periods of
economic downturn, the Stare must maintain 100% of its HiStoric sfdfe spending. The law
provides that this state tpending must occur “under the State program funded under this part..'”
Hence, one would infer thay Gongress necessarily envisioned that a state would be expending state
as well as federal firnde “undelt the Staze program funded under this part,” Similarty, contingency
fund reconciliation requiremests are based, in part, on counting state speading “under the State
program funded under thig par” .

In addition, in several mstanoq's. the statute refers to “assistance under the State program funded

under this part attributable to ﬁmds provided by the Federal Government:”

. For example, under ttion 402(a)($), a state plan must include a “certification by the
ief executive officer ?f the State that, during the fszal year, the Statc will provide each

l
. Similadly, the nondiSplaLemm langnage of the law, Section 407(8), provides, in pan, that
subject to eertain readéﬁons, “an aduft in a family receiving assistance under a State
program funded under this part artributable to funds provided by the Federal Government
may £ill 2 vacant employment position in order o engage in 8 work activity described in
‘subsection (d).”

|
. The requirement that minor parents live at home or in an adult-supervisad setting (Section
408(a)(5) provides that the stare must provide assistance in locating an appropriate adult-
Supervised setting unjess/the State determines the currem living arrangement is
appropriate, “and ther | er shall require that the wdividual and the minor child referred to

) |

! The standory Imguag:st_\'s;;"lﬂxmcmdofm)'ﬁw}wmwmchmmb&mdnmgmq
I-‘mdfqumaWelﬁrehwunsham‘ mwammewmmmawmsmms“
pmgramﬂmdulmdu-thispmfmthe' }'w(q:aludingmymumadewnﬂablebylbeﬁdaﬂﬁovmt)
ml&thnIOOpmofhinon'cSw;ctpendim(asdﬁndinpmu:phm@)(iﬁ)oftﬁswbnﬂim).th:
ch:m-yshauredummampaynb[eP&wSqu-s::immS(l)(l)forﬂzeﬁNnadiatdyamuu:!jngﬁscalyaar
b}-ﬂ:etota]of!hemmncrpddtamm.“

-4 .

:AH INJS

. . : -$2-1
11/S #:/55895$20¢ '-NOISIAIGlV:D/SPﬂ-IG I 744 A Le-%¢



appropriate),” |

*  The sixty-month time iimit (Scction 408(a)(7)) provides, in part, that “A State 1o whicha

Thus, in each of these instanca;s, the Janguage (by implication) envisions that there could be .
asgistance provid ez the funded under this that is not aftributable to
Federal funds, i.a., that is atmibutable 1o state funds 2 This would lead one to conclude that the
phrase “astistance under the State program finded under this part” applies to federally-funded or
state-funded assistance if provided “under the State program funded under this part ” :

L™ sdditon, two provisions of Section 404, relating o state optinns 1o sanctioa individuals also use lamgnage
Wwhich appears to draw o dinim:ion_ between federally-fanded and state-funded essistance under the suate progrsm

mcu‘eningafmu‘ly'thuindudsanad@:whohumhedmuﬂerw&uepm@umﬁedmduﬁspm
attribuisble to funds provided by the F; Gwm:amdcﬁefﬁ!ﬂnpmsmhsxﬁmxh)d
the Food Stamp Act of 1977, if such mswmmmm«mﬂmxmm“mﬂmm
requared by the law of the Staze in why ‘be minor children reside,

G)REQWFOR}HGHSQ{OOL DIPLOMA OR EQUIVALENT.-A State (o which 4 grant is mads
mdermﬁmmshd!n«bepmhibma&m:umm. " that inoludes ap adult who is older than age 20 and
m‘hﬂmslﬂd“’hﬂmmm';aﬂmhmmhw&wmﬁmddmmispmmbmbkm
ﬁmdsmviddbymeredm:Gmumzummrwmmm,ummmsmdmﬁm
SMPActonm.ifsmhadundcanckhw-.crhwwod&ngtmdunﬁng.nmdnydmldiplomwriu
mmwmmmwmmwhmm@mdmﬁw.mﬁﬁgam
Wlmmﬂsblﬁhmwﬁwapﬁtywmmwamu{ﬂuﬂydmwould!eadba
secendary sehoo} diploma or it Pecognized equivalent, * ; |

W"’@mewm.wmmbmwuw‘wmwchm

? Section 409(a)(7XA) and (BJ provida: “(A) IN GENERAL .The Secretary shall reduce the graar pavable 1o
the State under section 403(ax 1) for Biscdl year 1998, 1993, 2000, 2001. 2002, or 2003 by the amount {if azy) by which

-5.
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|
(I ELIGIBLE FAMILIES.-As used in subclause (1), the term “efigible famikies' means
Gamiljes eligibla for askistance under the State program funded under this part, and families
that would be eligible for such assistance but for the application of section 408(a)(7) of
this Act [i.e., the five-year limit] or sectiog 402 of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 [i.c., one of the restrictions on assistance (o
immigrants], |

In this context, one might nuﬂ:sﬂyasmnw that the phrase “families eligible for assistance under the
State program funded under part” only applies to families eligible for federally-fun

assisuince. If the phrase weremtended to include families eligible for state-fimded assistance

under the state’s TANF Program, there would have been no need to include language providiog

funded under this part” than th{a other refercnces noted above. Ag a matter of statutory
construction, though, the phrase needs 1o have the same meaning in each context where it is used.
How can the apparen conflict pe resolved? Ifthe phruse “assistance under the State program
funded under this part” is construed to only apply to federally-funded cases, then the contingency
fund MOE and reconciliation provisions would make no sense, because they are necessarily based
on calculating state expenditires under the stare program funded under this part. In addition, one

The alternative, and sounder, aﬁproadi, i$ to conclude that whenever Congress referred to
assistance “under the State program funded under this part,” Congress was referring to both
federally-funded and state-ﬁmde?d assistance within the TANF Program. In one rakes that
|
qualified State expend;tares for we d:q‘ iurmacdiately praveding fiscal year are less thaa the spplicable percentage of
histaric Stats expenditures \Vithfebpa:lfbﬂ:hmhgﬁs:dyw.
(®) DEFINITIONS.~As used jp it peragraph: .
(N QUALIFIED STATE E:qrmn'UREs .
(D IN GENERAL. -The term "qualified Smecxpendinuts’meam. with respect i 2 State and g fiscal
year, the tot! expendi b}-themmmsmeﬁscﬂ)'m.mdadl&mpmg!m,formofmc
#olowing With respecz & eligible fmikics: :
(28) Cast astistance

(ad) Administrarive goss 1 eonncetion with the matters desoribed i jtes (28), (bb), (cc), and
{ee), bus only 20 the extent that such costs do not excaed 15 pereent of the wota) amoymt of qualified
State expenditures for the fiscal vewr. :

(¢=) Any other use Iof fimds xllowable under section 404(8)(1).”
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" cunsu-uctiqn, one then can Oo:nstrue the basic MOE language as meaning that a case can count
toward maimtenance of effor if the case is digible for assistance for assigtance under the state’s
:I‘ANF program, even if the t:l:me is not eligible for federally-funded assistance. For example, there
13 2 prohibition on using federal TANF fumds to assist minor parents who are not attending school.
However, a state might wish 10 use state fnds to provide assistance (e.g, when there was good
cause for non-attendance, when the assistance wags being provided to help a minor parent 8¢t back
in school) and might provide thar assistance under its TANF program with state-only funds. Ifa
state opted o do s0, such expenditures could count toward MOE because they are expenditures
for families eligible for assistance under the statg program funded under TANF, even though they
are not expenditures for an in&iividual cligible for federally-fitnded assistance.

This reconciliation of the langviage is not entirely satisfactory, because it still leaves the question
of why Congress made express refarence to two TANF prohibitions (time limits, immigrants) and
not others in specifying when Sxpeaditures could count toward basic MOE. However, it would
Séem preferable 1o adopt amutorycomuucﬁonmulﬁnginsomc swplus language in 2 single
Statutory provision 10 one resulting in one provisian (contingency fiund maintenance and ¥

[
whus, o balance, we conchuds that if  fumily's axsistance is stazefiaged but the family is ¢
receiving assistance within the state’s TANF program, then the family is receiving aswistance’
“under the State program funded under this part”, and is subject to TANF work and participation
requirements, child support reqv.lhments, and data reponting requirements, -

Coming to this conelusion lesdslto one probably reasonable policy result, but one very troubling
policy result. The reasonable result likely comports with Congress’ expectations: that if a state |

However, one potentially troublii:g consequence of this interpretation is thar it appears that fa  ?
state i3 operating a state-funded program, the provision of a single federal TANF dollar to the'
Program results in the entire prog becomﬁ-lgmbmmedwithin“ﬂleStueprommﬁmded '
under this part.” The underlying problem here s that whenever “assistance” is provided under the
State program funded under this Pm, those recetving assistance become subject to TANF work
and participation requirements, and become subject to the requirement to 2ssign child support.
While this may be the intended ra t as to the AFDC replacement program, it is by no means
Clear that Congress intended such 2 result , for instance, TANF funding comprised 5% of the
funding of a community-based training program or counseling efforr. This problem mightbe ~
resolved if the definition of “assistance” under TANF were clarified or narrowed, but if that does
not occur, this presents a pot:ntim; troubling result 1t does, however, appear an inevitabie result
under the legisiation as drafted.
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l
3. When Do Expenditures for State-Funded Assistance Count Toward TANF Maintenance
‘of Effort Requirements? K -

I is clear that if & state blends feders! and state funds, and only assists farnilies that are federally-
eligible, the state’s expenditures will count toward = state’s basic and contingency fund MOE
requirements.* Similarly, if the state Operates a single program, in which foderal and stare funding
are scgregated but all families fare federally-eligible, then the cxpenditures of state funds will count
toward both basic and contin fund MOE.

The two questions necding adlﬁ:ioml consideration are:
. |
] If.asta:eupends s:atJﬁmdsinitsTANFngxmforﬁmiﬁenhatmnmfedarally- .
cligible, do those upﬁcsma coun: toward basic and/or contingency fund MOE?

That leaves the question of ex ditures of state funds for needy families in a wholly separate
state program. Here, the anr\t%s different for basic than for contingency fund MOE. To see
why, it is necessary to comrase language of the two MOE sections,

As previously noted, contingency find MOE is explicitly limited to state expenditures for
assistance “under the State pro;m 1 1 ;

“qualified expenditures” for “elis “all State . Thus, the explicit
formuiation of the basic MOE language, and the contrast with contingency fnd MOE, each Jead
m%xnﬂimw for assistance “under the State -

program funded under this part.”

Further_if Congress had intended o limit basis MOE expenditures o0 expendimres “under the -

* Noxa that, for an Spendinure io count, it anust satisfy all of the required cleruonts of meintenance of effort,

ie. be for a qualified expenditure, and fall withis the definiting of “>peaditure by the state,” However, this point wili
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State program ﬁxndedundutlic ant”, there would benoneedforthemm:_ageinthe
buicmmmu\de&?ﬁmﬁﬁd expenditure of thar clarifies when expenditures under P
m%wd

*Pereit fom meettng the besc MOE reqiremons

Similarly, it is explicitly emns:&ned that certain state expenditures for child care will count toward -
basic MOE. However, i1 is cléarly not exvisioned that a state would make such expenditures
under the TANF Prograri. Rather, it is envisioned that those expenditures (at least up to the
historic expenditure levd)wiﬂ'i)eupendedincomecdonwithmeCTﬂdCaremdDwelopmm
Block Grant, and that they woxi:.ld nat be subject to TANF rules and fequirements.

requiremnent that basic MOE 'dolql.;n meet all of the rules applicable to TANF dollars. Rather,
thers are a statutorily-specified {set of elements that must be met for such fimds to count toward
MOE, and HHS has no anthoriTy to add additional ones, :

The policy implications of this set of conclusions may or may not be troubling, but they directly
flow from the plain language ofithe statate. If they do not reflect Congressional stanute, Congress
may wish to consider modi 'g'thastame,hnuthispoim.thereisnomnableba.ﬁsgiventhe
statutory language to reach a dl?'ermt construction,

Note that the overal} pncticaldfectoftﬁs suuaureisthnasmemightchoosetoopcmtea !

! Conclusion
|

Based on this analysis of stamto»iy language, we believe it is clear that:

. If a state provides assistahce under the TANF Program, even with state-only dollars, that
assistance becomes subje{:: to each TANF provision which applies to families recaiving
assigtance “under the State program funded under this par,” e.g., the work and
participation rates and tha child support provisions of TANF.

. If a state provides assi ® 2 family in the TANF Program with segregated state

funding, such a family wil] not be ubject 10 the prohibitions that only apply 1o federal
TANF assistance, but the farnily will be subject to the requirements applicable to .
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' assistance “under the lﬁme program funded under this pat,”, e.g., the work and
participation rates and the child support provisions of TANF. .

For further discussion of thsJ issues, fee] free to contact either Mark Greenberg or Steve Savner
at CLASP. .

=10+

A9 INTS

T1/114#: 258895308 ~NOISTAIQIVAD/SHHA : 8&:11 : le-¥2-1



	DPC - Box 058 - Folder 021

