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Locking Horns

EDS, Lockheed Duel
Over Contract to Run
Texas' Welfare System

Each Firm Forms an Alliance
With. a State Agency,
Promising Big Savings

The' Battle VWith the Unions

‘ By Jodx Harwiam
Staff Reporfer of Tk WAL STHERET JOUKNAL

AUSTIN, Texas — Gerald Miller was
puzzied when Lockheed Martin Corp. kept
phoning him last vear, while he was Michi-
gan's welfare director. “'Is this the wrong
number?” he recalls wondering. “These *
neople make airpianes.” i

Nearly a vear later. in a windowless {
one-story building bere that unce housed
top-secret work on the Trideat missile, he
is leading a new ;Lockheed division lo
design a 21st century welfare program for
the state of Texas. I Lockheed can win the
five-vear, 52 biilion contract over a rival
bid from Texas-based Electronic Data Sys-
tems Corp. and its alties, that could be just ;
the beginning. **The opportunity in this.”
Mr. Miller says, “is very real.”

What has turned Mr. Miller's career
upside down - and has lured such heavy-
weights as Andersen Consulting LLP, Un-
isys Corp. and Internationil Business Ma-
chines Corp. into the chase as well - isa
decision by Republican Gov. George W.
Bush and other state leaders to privatize
administration of the Texas welfare sys-
tem. The new federal welfare law autho- .
rizes states 1o contract with private compa- .
nies, and whoever prevails in the Lone Star -
state could create a franchise for privatiz-
ing welfare elsewhere — a step being con-
sidered from Arizona to New Jersey.

Choosing Partners

In the process, the competition here
is iesting the ability of business and
government w0 jointly navigate the cur-
rents of the Information Age. The compa-
nies and siate agencies have sought each
ather out to help mine new markets in one
of the most sensitive of public functions.
And by harnessing private efficiencies,
those agencies look (o preserve a role for
themselves in the face of public discon-
tent.

Each company's choice of a pariner
says @ greal deal aboul its strategy.
Lockheed is allied with the 5,600 ee
Texas Workforce Commission, which over-
$8€% job-iralning programs, and 15 promis-
ing T Tuge shilt toward moving welfare
re_ﬁucrmtr_]n_g_\‘l_ﬁﬁm._ﬁﬁ%ﬁﬂhe
1700 _emplovees of Uhie existing welfare
dépariment, argues that the a 'S ex-
pevtse 10 e Company's Lechnclagica
strength will deliver % smoother transition
16 a new system, Only one of the three
prospective bids, [rom Chicago-based An-
dersen Consulting, lacks a public-sector
partner, which could hurt its chances
here.

The battle goes beyond the rival bids. in
Austin and o Washington, privatization
has sparked resistance f{rom pubiic-
employee unions warning of lost jobs and
potential corruption. Amid those objec-
tions, the Clinton administration has de-
layed granting the approval Texas needs
before it can choose a welfare contractor.
One-Stop Shopping

Some analysts als¢ express misgivings
about the wisdom of turning welfare pro-
gTams over o privite contractors to wring
savings through efficiencies — as has been
done for other public services. “it's not like
garbage collectiop,” says Judy Gueren.
president of New.York-based Manpower

Demonstration Research Corp., a leading .

private authority on welfare, "Welfare
administrators aiready know how to save
money. All you have to do is set up another
hurdle at the front door.™

I 5100 million annually, from such measures

Here in Texas, leaders say they are | .- Lockheed's most significant target was

aiming to remove, not increase, the hur-
dles for the state’s §50.000 welfare recipi-
ents. They expect to save money and
bureaucratic hassles through a system in
which beneficiaries could apply for about
20 different programs —including Medicaid
and food stamps — at 2 single stop. The
private contractor running that system,

"I's. not taking monéy from poor

people and giving it to corporations,” says -

Health and Human Services Commissioner :
Mike McKinney, who is Gov. Bush's wel-

fare adviser. “They're not going to get !
a percentage of the o
ATMs for Welfare

While unions warn of lost jobs, private

bidders say thal most currenl welfare
workers would Stay o6n under @ new |

systef;_They wou move 1o the
private gector. And Mr. McKinney prom-
ises to streamline welfare administration ||

whether or not ihe state proceeds with
privatization. He anticipates savings of

as repiacing field offices with kiosks that
resemble automated tellers.

When Gov. Bush and the Legislature
decided mare than 18 months ago to solicit
bidders. the most direct threat was to the
agency that now runs the welfare pro-
grams. Preserving its franchise repre-
senled “a huge challenge.” says Kithy
Davis, a top officiul at the Human Services
Department. So she sought a private-sec-
tor partner to help prepare its bid.

Alter examining several suitors, her
department settied on EDS. Not only
was the Plano-based company.-founded by
former owner Ross Perot, a familiar
presence, it also had 20 years of experience
Please Tu 1 lo Pnge A8, Column {

Continued From First Page
with the state from its contract 10 process
Medicaid claims here. For EDS, which
in recent years has focused on private-sec-
tor work, the welfare franchise would offer
a return to one of its original strengths.

In late 1995, the EDS/Human Services
team, joined by Unisys to provide com-
puter hardware, sounded out one. more
possible partmer: the Texas_w_orkforce
Commission. But the commission was
already entertaining an overture from
Lockheed Martin. ]

The aerospace giant has been seeking
to diversify since dwindling Cold War
tensions began threatening its defense
business in the mid-1980s. The Texas con-
tract offers a chance to expand its small’
information- and management-services
subsidiary, which in recent years has
reached into such areas as child-support
enforcement and municipal water billing.
The contract also offers the W;orkfot_'cg-
Commission a chance to move from jo
programs into the much-biggeiworld of
welfare administration. -

“We felt that Lockheed ... had a
philosophical approach” in tune with the
Workforce Commission’s, says Bill:Ham--
mond, chairman of the agency. Instead of
simply “signing people’ up for welfare
faster.” he says, .the commission and
. Lockheed agreed that “‘we start the whole
| discussion based on getting a job.” IBM,
|

supplying computer services, rounded out”
the alliance. T L
| But Lockheed, based in Bethesda, Md.,
! faced a challenge in establishing its credi-
gave $1.3 million to federal candidates and
| national parties in 1995-96 — Lockheed was
best known in Texas for its defense work,
which was being scated back. )

To help navigate around Austin, the
company turned to pecple with ties to the
Council on Competitive Government, the
panel of elected state officials that will ulti-
mately award the contract. It lined up a
spokesman for controller John Sharp s a
subcentractor. It hired Gov. Bush’s former
legislative liaison and a former top aide to
Lt. Gov. Bob Bullock as lobbyists. “It's not
sixth-grade civics up here,” explains Dan
Shelley, the former Bush aide. He says he
hasn't spoken o the governor directly
about Lockheed, but adds, *'I don't need
to.”
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liberals and conservatives. In 1395, as
| Republicans in Washington moved to draw
| up their own proposals<to overhaul the
! system, Mr. Miller became & key adviser,

vale COmMrac.ur running that gysie Vo
the¥ say. will be rewarded for competence | time.
and efhdeng. rather than for how many |

applica }-Public’sector

| quickly.._ _effic ng the state may have to scale back or aban-
churchgl.i. T:Egpﬂt.mnups and private -don’the initialive and reorganize welfare

i bility here. A political force natignally — i :

As long as the Clinton administ
delays approvil, however: the proces:
mains in limbo. Federal officials say
matter remains under “active conside
ation” but'givé'no timetable forsaction, A
chief attraction of privatization is that7T
* fol Mg brdder—rather than the

pﬁmﬂmﬁﬁ@nmmmm;m@y
up ?ﬂ__e_‘_iﬂliqu_qr_smqmmmw
coriputer system to administer eligibility.
Burit T foderal covernment foesr el
before the legislature adjourns in J

off before i in June,

in Michigan. As welfare director for re- |
form-minded: Republican Goy. . John
Erigler, Jerry Miller-earned respect {rom

ckheed approached him at the right

T, several years,-he says, he had
come-to lamen A ibjlity of the
nd to human needs”

‘compaples &g% ,%tsm, hesays, could administration on its own.
i mam%- Such talk makes union ieaders optimis-
or the taxpayers.” Once Mr.

better i :E%E ] I tic that privatization can be turned back,
solved a cru amily problem — finding  even in a state with a relatively weak labor
an assisted-living facility for his two se-! movement. “They thought they were going
verely handicapped adult children — he to ride right over us,” says Michael Gross,
agreed to lead the company’s new welfare- of the Texas State Employees Union. I
reform initiative In September. . think we're going to win."

By hiring Mr. Miller, the Lockneeq Lockheed, for its part, says there is no
team underscored its promise to shake’ holdl_ng back the trend toward companies
things up. “We've got a broken welfare! FUNKINg wellare programs across the coun-
system," he says, and ““we ¢an change it.”. 1Y Private sector opportunities, Mr.
In Texas, its efforts are twofold: Beyond' MILGr5ays, could reshape the entire sociat
seeking the contract to administer welfare SeFVice profession..
eligibility, the firm is also bidding to run __ ANd Mr-Miller's old colleagues haven't
job-training programs under contracts to accused hgm of se}lmgout. To the contrary,
be awarded by more than two dozen locat € S2YS with a grin: “Ihave 2 deep drawer
districts. The rival Human Services/EDS 1ere with resumes.”
team, says Lockheed executive Ed Gund,
represents “the status-guo team.”

The_Lockheed team, counters Louis

i Matrone, _an EDS vice president, could

bring “‘radical change’ that_might hurt

“the truly needy.’” He adds: “"Qur solution
| provides_for a better balance between

putting peopie to work and helping those
that aren’t equipped to work.”

Weekly strategy meelings of each
side's high command reflect their different
profiles. Gathering at Lockheed's offices a
few miles from downtown Austin, Work-
force Commission representatives express
broad preferences white letting Mr. Miller
and other company executives craft the
“minutize” of program specifics, Mr.
Hammond says.

Meanwhile, EDS casts itself as a sup-
porting piayer to its government partmer.
Their gatherings, held aiternately at
EDS’s stylish offices near the Capitol and
at the Human Services Department, reflect
the gap between public- and private-sector
values. “Sometimes -we have difficulty
understanding each other.” says Ms.
Davis, the Human Services executive who
ran two small businesses before entering
government z-few years ago. “The cul-
{ures are so different. We don’t look at the
bottom line."”

It still isn't clear how differently either
team would administer welfare programs.
Their plans are shrouded in secrecy, and
gny winning bidder would be called on to
implement the same set of state guide-
lines. But Mr. Miller suggests cryptically
that Lockheed's bid would be distinguished
from its rival's in two ways: its use of
technological innovation. and the services
it provides before a prospective welfare
recipient begins the application process.

The two’ firrns have some history in
competing for government work. In the
early 1930s, EDS lost out to Lockheed fora
New York City parking-violations contract
that then-Mayor David Dinkins ultimately
canceled amid allegations of favored treat-
ment. *EDS isn’t shy about hinting the
same thing could happen again. ““They
have hired very strategically,” Mr. Ma-
trone says of Lockheed. “The people that
they have, have relationships and -ihe -
ability to influence.” ’

“You can’'t buy this contract,” Lock-
heed's Mr. Miller responds. And EDS has
its own stable of expensive talent, includ-
ing eight Austin lobbyists who have re-
ported to the state that they expect to earn
at least $150,000 this year from the com-
pany. Meanwhile, EDS's partner, Unisys,
employs a former Texas House speaker.
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Tax Report

A Special Summary and Forecast
Of Federal and State Tax
\ Developments

SUPPORT GROWS in Congress for eas-
ing restrictions on home-office deductions.

More people will be able to deduct the
costs of a home office if any of several
recently proposed bills wins approval. The
bills are designed to change tough rules
sternming from a 1993 Supreme Court deci-
sion that angered small-business groups.
That decision hurt many self-employed peo-
ple, including consultants, salespeople, free-
lance writers and home decorators, who do
some work at home but also provide services
or see customers elsewhere.

In that case, the court refused to let a
doctor deduct his home-office expenses even
though he worked at hospitals that didn't
provide him with an office. The court said
his home office wasn't his *'principal’ place
of business because his work there wasn't as
important as his hospital work. Unfair,
say Sens. Bond, Nickles, Hatch, Lieberman
and other lawmakers.

Under one proposal, a home office
wonld qualify as a taxpayer’s principal
place of business if it were used on a

“regular and systematic™ basis for ‘‘es-

sentiai’ business activities, and if the
tarpayer had no other place to do them.

MILLIONS OF PEOPLE give Uncle Sam
a free ride once again.

Getting a hefty tax refund may feel
great—and certainly beats having to write a
big check. But people should remember that
a refund check means they gave the govern-
ment an interest-free loan, tax advisers say.

It makes more sense for taxpayers to adjust

their withholdlng during the year so that
they wind up owing little or nothing.
Many people, though, ignore this advice,

perhaps out of lethargy or uncertainty about .

how much they will owe. And some view a
refund as a way to force them to save. One

" New Yorker says he arranges for a big

refund each year to hide the'money from his
wife, who would spend it if he lowered his
regular withhoiding. Whatever the case, the
IRS as of March 14 approved individual
refund payments totaling $40.46 billion, up
6% from a year ago. Average income-tax
refund: §1,418, up 9%. The number of people
getting refunds totaled about 28. 5 mxlllon.
down 3% from the prior year.

LONG IRS DELAYS in questioning tax-
payers draw criticism—from the IRS.

An IRS official says the agency typically
takes too long to issue ‘compliance con-

tacts,” such as notices about discrepancies |
between what taxpayers report on their’

returns and_what is reported to.the govern-
ment by banks, brokers and other payers.
Lee Monks, who heads an IRS program
designed to help taxpayers resolve prob-
tems, says these contacts are ‘‘routinely
initiated from one to two years after the
income was received and/or reported.”

Such a long delay “‘burdens taxpayers
with the possible lack of recall and records,"
Mr. Monks says in a recent report to Con-
gress required by a law enacted last sum-
mer. Delay also burdens taxpayers with
“potential additional penalty and interest
charges.” He says the IRS is well aware of
this problem and is “pursuing additional
processing and procedural changes™ to re-
duce the time.

‘Republican says in an interview. *‘You can

The IRS’s goal is to reach taxpayers
before they file their next return so that
they can avoid repeating the mix-up that
triggered the agency 's notice. :

SENATE FINANCE CHAIRMAN Roth
sharply criticizes the idea of delaying tax
cuts, as some lawmakers have suggested.
“Read my lips: No delay,” the Delaware

both balance the budget and give major tax
rellef .1{eel very strongly about that.”

PROGRESS" The IRS answered 52% of
callers’ attempts to get tax help through
Feb. 22, up from 21% a year ago, says Lynda
Willis of the General Accounting Office, a
congressional watchdog agency. The IRS,
using different measurements, contends the
rate rose to 71% from 52% a year ago.

TAX NOTES, a weekly journal in Arling-
ton, Va., is the most-often-cited pubiication
in a thick new anthology containing excerpts
of about 150 tax-related articles in recent
years. The anthology, from Anderson Pub-
lishing in Cincinnati, was assembled by law
professors Paul L. Caron, Karen C. Burke
and Grayson M.P. McCouch.

ELECTRONIC FILING continues to en-
joy a big surge in popularity.

The IRS said yesterday that it received
about 15.2 million returns filed electronically
as of March 14. That was up 25% from a year
ago. This year's total includes nearly 11.6
mitlion returns filed through the IRS's stan-
dard electronic-filing format, up 18%. An-
other 3.7 million people filed by punching in
their data on push-button phones, up 54%.
Thus, about 30% of all individual income-tax
returns filed as of mid-March came in
electronically, up from 24% a year earlier.

The IRS also says more than 3.5 million
taxpayers filed both federal and state re-
turns in one electronic transmission. That
surpasses a total of 3.2 million for ail last
year. Separately, more people are choosing
to have their refunds deposited directly into
their bank accounts: Nearly 10.9 million
chose this direct-deposit option this year, up
from 10.5 million for all last year.

- As of mid-March, the IRS had re-
ceived a fotal of 50.7 million returns,
about the same as a year ago.

BRIEFS: Glutton for punishment? House
Ways and Means Chairman Archer says he
wil] prepare his own tax return again this
year. ... The nation's total tax burden
stands at a record high, says Paul Merski,
chief economist to Joint Economic Commit-
tee Vice Chairman Sen. Mack.

—Tom HERMAN
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Problems with the Administration’s State Flexibility Proposals

Background

The implementation of state managed care waivers has not been without
problems. Many states have written poor contracts with managed care companies. -
Enrollment has been suspended in states as a result of fraud and marketing abuses,
inadequate provider networks, and other problems which result in low quality care and
denial of services for beneficiaries. In addition, state managed care programs have
resulted in severe financial hardship for safety net providers, jeopardizing their ability
to serve the 41 million uninsured people in the United States.

The administration’s proposals for “state flexibility” in the Medicaid program
could actually make these problems worse. AFSCME does not oppose giving more
flexibility to states, but HHS has a responsibility to set national quality standards,
protect providers who must continue to serve the 41 million uninsured, and protect the
Medicaid program from abuse. The waiver approval and oversight process, which was
hardly ideal, at least allowed for some federal standards and accountability. It also
allowed stakeholders, including labor unions, who were not always included in the state
process, to have a voice at the federal level.

Sp%cific State Flexibility Proposals That AFSCME Opposes

1) /Reduction of “unnecessary personnel requirements”: We adamantly oppose any
/ telaxation of the current requirements for state administration under section 1902

LS (a){4). Eligibility determination and other core governmental functions must
continue to be carried out by employees in a merit-based, public employment
system. As states have privatized the enrollment of Medicaid beneficiaries in
managed care, they have experienced serious problems. The GAO reported many
of these serious problems to Congress at the end of 1996. Turning over additional
administrative responsibilities to private, for-profit companies will threaten not only
the fiscal integrity of the program, but beneficiary rights to privacy, confidentiality,
due process, e€tc may also be undermined.

2) Conversion of managed care 1915(b) waivers to state plan amendments. AFSCME
believes that this proposal, together with removal of the 75/25 requirement that
HMOs must meet under 1915(b) waivers, will undermine quality in state managed
care programs, and eliminate HCFA’s ability to track and oversee the dramatic
changes which occur under Medicaid managed care. Under a 1915(b) waiver,
participating Medicaid HMOs must have at least 25% of their membership
composed of commercial members. Unless and until we can see the quality
standards that HCFA will propose in the place of these standards, we cannot
support their removal at this time. The waiver process has allowed important



stakeholders, such as beneficiary advocates and unions who represent workers in
the safety net, a voice in shaping state Medicaid managed care programs. Many
states would have shut these groups out without HCFA'’s oversight.

Cuts in Medicaid Disproportionate Share

AFSCME has already expressed our opposition to the $15 billion in cuts to
DSH. At a time when the number of uninsured is growing and the new welfare law is
likely to result in yet more uninsured people, the DSH program should not be cut.
However, we agree that it needs some reforms. We are working with the National
Association of Public Hospitals and the AFL-CIO on a proposal to target DSH dollars
to those true safety net providers who provide the bulk of uncompensated care. Once
we identify these safety net providers, we want to ensure that they are held harmless by
any cuts which vltimately are made. We will continue to oppose deep cuts in DSH
which jeopardize the mission of safety net hospitals. We would expect the Clinton
administration to work together with the NAPH and us to promote this proposal on
Capital Hill.

Per Capita Cap

AFSCME remains deeply concerned about the potential impact a per capita cap
may have on the vulnerable Medicaid beneficiaries who depend on the safety net,
particularly elderly and disabled beneficiaries. We do not think a per capita cap is
necessary, as the growth in Medicaid spending has slowed significantly in the last two
years, and CBO and other forecasts indicate only modest growth over the next few
years.

mceflex.doc 3/3/97
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TExAs HEAUTH AND HUMAN SERVICES COMMISSION

MICHAEL D. McINNEY, W, D,

February 19, 1887 : ‘ COMMISSIONER

Daonna E. Shalala, Ph.D.

Secretary

Unitad States Deparment of Health & Human Services
. 200 Indapendence Avenueg, S.W.

Washingtan, 0. C. 20201

Re: Taxas integrated Enraliment Sarvices Project
Dear Secretary Shalala;

The purposa of this letler is to respond to comespondance dated January 31, 1987, fram Mr. Mark
Ragan. Director of the Office of State Systems, Administration for Children and Families, to my office
regarding the review of the State of Texas' request for approval of the Request for Offers for the Texas
Integrated Enrollment Services [TIES] project. {Capy attached.] Mr. Ragan advises that the AGF and
HCFA cantinue fo review the RFO and that a final decision cannct ba given at this time. He statas that
discussions were being conducted at the highest levels within DHHS.

itis therefore appropriate ta direct my concems about the approval pracess {0 ‘yaur affica and to inform

you of my office’s plans, based cn our understanding of applicable federal reguiations, tc release the
TIES Request for Offers [RFO).

As you may know. the State of Texas, through this agency and the Stats Council on Competitive
Govemment, has embarked on a challenging intiative to integrate the eligibility detarmination and
client enrollment functions of saveral public assistance grograms, including Medicaid and cash

assistance under the Tampaorary Assistance 1o Needy Families program. The State's overarching goal .

is to Improve servica to recipiants of public agsistance by maximizing efficiencies and taking advantage

eof technical and business inngvaticns svailable through the marketplace. The State alse has selected |

this project as a maans to encourage public-private cumpetmon and, in the pracess, stimulate the
formation of public-prvate partnerships.

The Texas Legisiature directed this agency and the Councii to determine the potential benafits of
cantracling out these functions and, if this option was deemed faasible, authorized this agency to
conuact aut those functions. Fallowing an extensive study of the pragrams to be included in the praoject
and an assessmant by the Council, the Council determined that there was a compelling business case
1o support the coniracting out of eligibllity determination and enroliment functions. The Council directed
this agency to prepare and conduct a compatitive procurement to implament the Councit's findings.

We first presented the RFC for an integrated enroliment service for required prior aporoval ta your
agency and the Depanment of Agriculture in June of 1886, Faliowing an extensive réview and

R R PP Aot Treet C0aar, Austia, Texas 78751
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Secretary Qonna E. Shaiaa
February 19, 1997
Page 2

cammeant by the federal agencies, we met with agency represantatives in Austin an July 23 24 angd
25, Based on the input and direction we recaived from federal smaff and others, we resubmittad the
RFO and Planning APD for the pralect for prior federal epproval on October 17, 1896. We racelved

acknowisdgment in a latter from Mr. Joseph F. Costa, Director of the State Systams Palicy Staff for
ACF, dated Cctober 24, 1897.

We met anca again with federal staff at the offices of the Foad and Cansumer Setvica in Alexandria on
November 15, 1996, where we recsived additional comments and direction. We received requests far
darification from DHHS and USDA on November 16th. We submitted infarmation in respanse to these
requesis on November 27 and Decamber 13, 1888. Mr. Ragan's letter is the most recent
corespandenca we have recelved from the Department on this mattar.

Although your agency has indicatad more time is needed to maka a final decision on our request for
approval, we belleve a OHMS regulation adopted last year autharizes the State of Texas to procsed
with the implementation of the TIES on a pravisional basis without the Department's prior approval.
The regulation, codlfied at 45 C.F.R. saction 95.611(d), promises prompt agancy action on states’
requests for prior approval of Planning APDs, implementation APQs, RFPs, contracts, and cartain
contract amendments. Under the new reguiation, a state's requést Is automatically deemed to have
provisionally met the pdor approval condiions of the regulations if DHHS has not, within 60 days
following the date of the its letter acknowledging raceipt of the state’s requast, provided the state
wriiten approval, disapproval, or a request for information.

Based an our understanding of the purpose and intant of the regulation, we beiieve that, due to the

delay in federal action, the State has provisionally met the prior appraval conditions of DHHS and
USUA regulsticns.

In the notice of propesed rule making that appeared In the Federal Register, the Department explained
that the “prompt action® regulation was proposed in the interest of increasing efficiency and reducing
federailydmposed burdens on the states. The Depanment's avowed intention was toc help states
centain casts by minimizing the delay in'granting required approvats. The Dapartment acknowledged
that states which are confident their propased ADP projects satisly federal requirements should not be
penalized by excessive daiay in the Oepartment's appraval. See 60 Fed. Rag. 37858 (July 24, 1885).
On final adaption of the regulation, the Department responded to a comment that the regulation may
be employed to delay the approval of state requests by offering explicit assuranca that “this will not
happen.” 81 Fea. Reg. 39894, 39836 (July 31, 1996).

Unfortunately, it appears that this is precisely what has occurred with tha State's request for approval
of the TIES RFO. Our concem is that the current and — if we interpret your agency’s actions correctly ~
petentially interminable. delay in the approval of the TIES RFO violates the sgirt, if not the latter, of the
prompt action reguiation. Certain that this is not the Depantment's intenticn, we believe it is reasonable
to interpret the regulation to authorize the State of Texas to proceed with the TIES project under the
provisianal approvai critenia of the regulation.

The regulation is silent as to the Depanment's duty and a state's raasonable expectaticns’ in cases
where faderal approval takes langer than 60 days. It seems clear, though, that the palicy basis for the
regulation was ta bring clesurs 1o a process that unfairdy delays and adds costs o proposed state
action. The Depanment’s actions imply, however, that it interprets the regulation to permit an extension
of the peried of review for an additional 80 days upon delivery of writen notice to the stats. This
application is plainly at edds with the Depanment's justification for the rule.

(B [ R ) e N P —
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if the cogulation is to apply in this instance, we think the more reasanable application would be to
parmit the Dapartment ta receive an additional 80 days to review a state request for approval when it
gither (1) requests additional infartation from the state or (2) receives information from the state in
respansa 1o such a request. Under this interpretation, the Department would ba required, within the 60
days following the request or receipt of infarmatian, to provide the state a written approval, disapproval,
or request for additional information. Mr. Ragan's letter of January 39, then, would not extend the

Depanment's ravibw periad because it did not provide approval, disapproval, ar request additional
Information from the State.

Accordingly, under this reading of tha prompt review regulation, the State of Texas was deemed to
have provisionally met the prior approval conditions of regulations. at the earfiest, on January 18, 1887
(6Q calendar days following Ncovember 18, 1968, the date of the Department's request far more
infermation) er February 11, 1667, at the latest (60 days following the States December 13, 1996,
submission in response to the November 19 request).

Based on this understanding of the regulatlon. my staff is proceeding with final preparation of the TIES
RFO for formal release to the markatplaca. if we are incommect in our raading of the regulations, we
befieve it is the Department's responsibility to so advise and provide the State of Texas information
nacessary ta fulfil the prior approval requirement. If we receive no direction from the Qepartment by

February 28, 1297, we will asaume you coneur in our rgading of the regulations and we will formally
issue the TIES RFQC.

We have conducted the dialog with our federal partnars in the utmost good faith and in the spirit of
partnership. We think this commitment is critical te the ultimate success of the TIES project. Almost
without exceptien, our federal courterparts have been extremely helpful in proviging my staff useful
advico and directlan. Their input has been indispensable to ensuring the succass of the project. Yet,
despite thess efforts and repeated aasurances of a prompt federal decision, we appear no ¢loser ta
approval than we were nearly nine menths age when we first approached our federal partners. Ta my
knowledge, we have responded (or have attampted to respond) to every request for informatien and
clarification fram fedaral oversight agencles. We are unaware ¢f any reason why the RFO cannot be
issued at this time. tr. Ragan's letter diaclosaes no lingenng or Msurmountable issues regarding the
project. Thus, we are left to specuiata whether the delay in approval is for reasons other than the
adequacy of the RFO and complianca with federal requirements, )

| agree with Mr. Ragan that a project as large and ambitious as TIES deserves careful consideration,

and we are committed, as your staff are, to ensuring that the needs of our clients and taxpayers' .

intarests are protected. However, each month of delay in tha release of the RFO costs the laxpayers of
Texas. Ta date, the State of Texas has invested approximately $1.8 million in the planning and

deveiepment of the TIES project. Additional expenditures wilt no doubt be necazsary to accommodate
further federal delay.

Mare imporiant, wa conservatively estimate that each manth of delay in the statewide implementation
of integrated enrofiment in Texas costs the taxpayers of this state at least $10,G00,000. The Texas
Legislature, in authorizing this project in 1895, instructed my office to direct the savings generated by
integrated enrofiment to fund additional health and human services programs. | estimate that the
annuaj savings in acministrative costs alone ganerated by TIES could provide heaith care-caverage an
additional 150.000 needy Texas children. Thus, the inability of the federza! authorities to fulfill their

edrTing Ty -, ey

—~—~ 1
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Secretary Donna E. Shalala
Fabruary 18, 1897
Pago 4

responsibiiities frustrates the Intent of the Texas Legislature and is bome directly by our agencies’
clients and the citizens of Texas.

| regret that this action has becofne necessary, but it is my duty to ensuyrse the intent of the Taxas
Legislature is implemented and the Interests of the peaple of Texas are advancad. We firnly believs
that the TIES project is the right thing for recipiants of pubilc asslstancs and the State of Texas, and it
is long overdue. | understand our efforts have been criticizad by peapla whose interests may be to
preserva the statlis quo. Unlike your staff, thesa persons eithier have not taken the time to consult with
us, have not given us the caurtesy of an cpan and honest discussian of the issues, or have chosen to
ignora the clear cammitments we have made to imprave service to our clients and give value to the
taxpayers.

We view the TIES project as an oppartunity to realize President Cilnton's vislon of a nation where the
important and critical decisicns of govemment are mada closest 1o the pedple whass lives they affect.
We also ehare his bellef that restoring to the states this responsibility and authority is critical to
reforming the welfare system and meeting the challenges of the next century. And we agres with your
recant ramarks that “when we target our resources responsibly and innovatively, when wa team up
with our prvate and public partners, and when we act as tough, savvy managers, the fedaral
govermment ¢an help iead the way in creating a stronger and haaithier nation — a nation capabla af
meeting challenges bath ald and new.” With your help, the State of Texas can follow a simiiar path.

Cansequently, | respectfully ask for your assistance in raesalving the appatent impasse over the
approval of the Texas integratad Enrallment Services Request for Offars. As always, we are prepared
to supply any infarmation you or jfour stﬁf may need ta reach a prampt end comect dedsion.

Slncorely.

Mlchaei 0. McKlnney. MmD. /-
Commissioner

Attachmant

c: Governar Gearge W. Bush
Lieutenant Gavernor Bob Bullack
Speaker Peta Laney
Comptraller John Sharp
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TIES ISSUES: MERIT SYSTEM REQUIREMENTS | Q}fdm

AND DELEGATION OF AUTHORITY

In the course of Texas’ TIES discussions with DHHS aud USDA, fadsral agency staff M
have mised two igqes: _ '

. Ar:thnnmmraqummdmnFoodSmmpmmmwSmm
applisable to a privatized cligibility work farce?

) Dothcmmtsystmpmvmonspmhibmhz state from dcleprting ehgl:uhty
dnte.rmmmmﬁmnmmmamnmr"

Texas has taken the pasition in those discussions that:

(1)  under the TIES proposal, the relevamt Texas stato agencies retain afl
responsibilities for adnrinistralion that are associgted with their designarions as
single state agendes;

) the state is obligated to ensurs that state-edministared portions of TIES programs
will use a mexrit system of personne] edministration. That merit gystem, however,
is not applicable to any private wark force wilh which the stat2 contracts to
adminigter other parts of tha eligibility determination process;

3) nothing in fedem] statito or regulation prohibits the state from dalogating cextain
eligibility determination functions to a cantractor, including some certificatfon-
relmed fimetions under the Food Stamp program.

"{'exas does ot argue that, in order to camply with federal reguirementy, usly the
individual “pushing the batton™ to cerntify eligibility must be a public, merit system-
protectzd smployes. Bint the federal government bas na basls for exgming the other
exirernc, namely that gll eligibility functions beyand data intake must be perfanmed by
public amplayees.

Tmmhunskcdlhufcdualﬁgmiampmdlymidmﬁfywhmﬁmydmwtbclim
betweon public and privete employees in the eligibility certiication process. Federsl
agency siaff w date has refused ro take a position an that issue.

The issue of whether privote employees can certify client eligibility is a red heqring for
the following reagans:

(A)  The eligibility determipation process and autameation gystem ors rules-based-

which minimires the possthility of public ot private employess exercising
unhridled discretion

£€s/2 qovd )
ar 8HO ' WOdd 80:S1 £5-b1-d9H
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The state at all times will retain responsibility for the promulpation of program
rules and policy. In atber wards, the abjective criteria used by staff and systems
in determining client eligibility in all instances will be defined by poblic
employees.

The erate will rerain final approval and disspproval smhority over all eligibitity
deterruinations and the stale, not a private cantractor, Will be respansaible for

asqing the due proeess rights of all applicants whass eligihility is dented.

Ihznam\ﬁnminconuolomaneﬁgibimydcb:minaﬁmﬁmﬁonsbyhﬂding
the contractor to shict performance standards through stringent oversight of
coatractor operations.

While holding the contractor strictly responsible for results, the state will remain
th:partythqxisacmunnblem:hnfedmlgovmunforcompﬁmwhhau
fdﬂal ?u v owatl L IRRVEN WA-O_A
REPNEFUUN WU T L\-u.‘p
b{,\r\. \"Wlﬂ .



From: Kenneth S. Apfel on 02/25/97 01:02:55 PM

Record Type: Record
To: Elena Kagan/OPD/EOP, FORTUNA D @ A1 @ CD @ LNGTWY

cc:
Subject: Qutsourcing in Wisconsin

---------------------- Forwarded by Kenneth S. Apfel/OMB/EQOP on 02/25/97 01:02 PM --

Record Type: Record

To: Kenneth 8. Apfel/OMB/EOP

cc: See the distribution list at the bottom of this message
Subject: QOutsourcing in Wisconsin

The Wisconsin Secretary of HHS, Jean Rodgers, called USDA today to say that they expect an
answer on their waiver request this week, Their privatization effort includes Food Stamps and
Medicaid. HCFA apparently has not raised concerns about outsourcing, but has raised other issues,
Ms. Rodgers plans to call Kevin Thurm or John Monahan with the same message.

If Wisconsin does not get an answer they plan to raise the issue to a "higher level”. | assume this

means the White House. Just wanted to give you a heads up.

Message Copied To;

Barry White/OMB/EQOP

Keith J. Fontenot/OMB/EQP
Larry R. Matlack/OMB/ECP
Margaret A. Murray/OMB/EQP
Carole Kitti/OMB/EOP



MAR-B3-1997 13:55 IGA F.92-83
7

=é. art
o by
THE DEPUTY SECRETARY OF HEALTH AND HUMAN SERWVICES
WAGSHINGTON, D.C. 10200

FEB 28 997

Michael D. McKinney, M.D.

Commissioner

Texas Health and Human Services Commission
P.0. Box 13247

Austin, Texas 78711

Dear Commissioner McKinney:

On behalf of the U.S. Department of Health and Human Services
(HHS), I am writing in response to your recent letter to
Secretary Shalala concerning the Request for Offers [RFC]} for the
Texas Integrated Enrollment Services [TIES] project.

This Department and other affected federal agencies are seriously
and actively considering the TIES project. The proposal presents
complex and unique issues regarding the proper and efficient
operation of federally funded State public benefit programs.
Please be assured that we are analyzing the issues raised by TIES
in a manner designed to provide you as quickly as possible with
the best available guidance. It is my sincere hope that any
delay at this point, though regrettable, may save time in
proceeding with any future implementation. I believe that the
relationship we have established with you and your staff will
allow us to continue to work together in partnership to reach a
final decision regarding your proposal. '

Based on our analysis, HHS does not believe that, under 45 C.F.R.
§ 95.611(d), the TIES project may be deemed to have provisionally
met all applicable prior approval conditions, as you indicated in
your letter. The TIES project contemplates a restructuring of
the administrative methods of the included programs that is
broader than an acquisition of automatic data processing (ADP)
equipment and services. As a result, the approval that you have
sought is broader than the prior approval required under 45
C.F.R. § 95.611. That regulation imposes a prior approval
reguirement on acguisitions of ADP equipment and services, but
does not address the procedure for approval of administrative
methods, such as eligibility determination, which have been
included in the TIES project. Thus, we do not believe that the
Department is limited to the scope and time frame of the prior
approval process described in 45 C.F.R. § 95.611.

Please let me note two additional points:

® Even if the prior approval requirements at 45 C.F.R.
§ 95.611 were applicable, this Department met the required
time frame at 45 C.F.R. § 95.611(d) by providing a written
request for information on November 19, 1996 (within 60 days
of the date of the Departmental letter acknowledginy receipt
of the State's reguest).
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Page 2 - Commissioner McKinney

. Even assuming that the 60-day time frame set forth at 45
C.F.R. § 95.611(d) were applicable and had expired, the
automatic deemed approval would be “provisional," i.e., "it
would not preclude a later finding by the Department that
the project is not approvable. The preamble to the final
rule promulgating this regulation states as follows:
"states which are confident that their project is in
compliance would be able, however, to proceed after the 60-
day waiting period has expired without further delay
awaiting Federal approval. However, if it is subsegquently
determined that the State's project does not -meet Federal
requirements, appropriate changes will be necessary." 61
Fed. Reg. 39894, 39896 (July 31, 1996).

As noted above and in the preamble to the final rule, should the
State proceed with its plans to release the TIES RFO without our
approval, it would be doing so at its own risk. We are concerned
that the State may be required to modify the RFC after it is
released, further delaying the project and increasing the costs
to both the State and the potential vendors, or more seriocusly,
potentially putting in question Federal financial participation.

I appreciate your desire to move forward with this project. I
can assure you that I remain committed to work as expeditiously
as possible to resolve the remaining issues at the Federal level.

Sincerely,

WA

Kevin Thurm

TATAL P.@3
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SOCIAL SECURITY ACT—§ 1902(a)4) 1081

STATE PLANS FOR MEDICAL ASSISTANCE®

Sec. 1902. [ 42 U.S.C. 1396a] (a) A State plan for medical assis-
tance must—

(1) provide that it shall be in effect in all political subdivisions
of the State, and, if administered by them, be mandatory upon
them, ST AT v thi g 5

(2) provide for financial participation by the State equal to not
less than 40 per centum of the non-Federal share of the

under section 1903 are authorized by this title; and, effective
July 1, 1969, provide for financial participation by the State
equal to all of such non-Federal share or provide for distribution
of funds from Federal or State sources, for carrying out the State
plan, on an equalization or other basis which will assure that the
lack of adequate funds from local sources will not result in
lowering the amount, duration, scope, or quality of care and
services available under the plan;

e (3) provide for granting an opportunity for a fair hearing

before the State agency to any individual whose claim for
medical assistance under the plan is denied or is not acted upon
with reasonable promptness;

(4) provide (A) such methods of administration Lgincludjng
methods relating to the establishment and maintenance of
personnel standards on a merit basis, except that the Secretary
shall exercise no authority with respect to the selection, tenure
of office, and compensation of any individual employed in
accordance with such methods, and including provision for
utilization of professional medical personnel in the administra-
tion and, where_administered locally, supervision of administra-
tion of the plan)| as are found by the Secretary to be necessary
for the proper and efficient operation of the plan,® (B) for the
training and effective use of paid subprofessional staff, with
particular emphasis on the full-time or part-fime employment of
recipients and other persons of low income, as community
service aides, in the administration of the plan and for the use of
nonpaid or partially paid volunteers in a social service volunteer
program in providing services to applicants and recipients and in
assisting any advisory committees established by the State
agency, and (C) that each State or local officer or employee who
is responsible for the expenditure of substantial amounts of
funds under the State plan, each individual who formerly was
such an officer or employee, and each partner of such an officer
or employee shall be prohibited from committing any act, in
relation to any activity under the plan, the commission of which,
in connection with any activity concerning the United States
Government, by an officer or employee of the United States
Government, an individual who was such an officer or employee,

'See Vol. Il, P.L. 93-233, §13(c), with respect to medicaid eligibility for individuals receiving
mandatory State su&;iementary payments.

See Vol II, P.L. 37, §40%¢) and (d) with respect to a special fund for Indian Health Service
fﬂillltles and §403 with respect to reports.

P.L. 91-648, §208(aX3XD), transferred to the U.S. Civil Service Commission, effective March 6,
1971, all powers, functions, and duties of the Secre under subparagraph (A). Functions of the

mmission were transferred to the Director of the Oflice of Personnel Management under §102 of

rganization Plan No. 2 of 1978 {5 U.S.C. 1101 note), effective January 1, 1979.

92-665 95-35

expenditures under the plan with respect to which payments !

—

9

5




SOCIAL SECURITY ACT—§ 1502(ax5)

or a partner of such an officer or employee ; s 1
section 207 or 208 of title 18, United States Codes: ProRibited by}
(5) either provide for the establishment or desi ; i
single State agency te administer or to supervised iﬁﬂﬁ;‘}“ﬁf a
tion of the plan; or provide for the establishment or desi mst?a. :
of a single State agency to administer or to SuPemsea tgn ‘
administration of the plan, except that the determinatio ¢
eligibility for medical assistance under the plan shal] be madI:a o S
the State or local agency administering the State plan approved §
under title I or XVI (insofar as it relates to the aged) if tl!l)e State §
is eligible to participate in the State plan Program establigheq §
under title XVI, or by the agency or agencies administering the §
supplemental security income program established under titlp §
XVI or the State plan approved under part A of title [V if the 3
State is not eligible to participate in the State plan program §
established under title XVT; :
(6) provide that the State agency will make such reports, in #
such form and containing such information, as the Secret'ary 3
may from time to time require, and comply with such provisions §
as the Secretary may from time to time find necessary to assure-
the correctness and verification of such reports; -
(7) provide safeguards which restrict tll:e use or disclosure of
information concerning applicants and recipients to purposes §
directly connected with the administration of the plan; i
(8) provide that all individuals wishing to make application for
medical assistance under the plan sha.l% have opportunity to do ¥
so, and that such assistance shall be furnished with reasonable:
promptness to all eligible individuals; £
(9) provide—
(A) that the State health agency, or other appropriate |
State medical agency (whichever is utilized by the gecretary P
for the purpose specified in the first sentence of section’
1864(a)), shall be responsible for establishing and maintain- i
ing health standards for private or public institutions in
which recipients of medical assistance under the plan may
receive care or services, -
(B) for the establishment or designation of a State authori-
ty or authorities which shall be responsible for establishing }
and maintaining standards, other than those relating to }
health, for such institutions, and e
(C) that any laboratory services paid for under such plan ‘4
must be provided by a laboratory which meets the applicable
requirements of section 1861(eX9) or paragraphs (15) and (16)
of section 1861(s), or, in the case of aYaboratOry which isin a
___rural health clinic, of section 1861(aa)X2XG);
e ';’.}(10) provide— .

" (A) for making medical assistance available, including at
least the care and services listed in paragraphs (1) through ;
(8), (17) and (21) of section 1905(a), to— e ]

(i) all individuals— =N

h\\.,@'\ (I) who are receiving aid or assistance under any, 2
}\wz“’ plan of the State approved under tltlc:: LX,XIV,or , A

| re— ey 3
*See Vol. II, Title 18. " '::o-;

1]

s

[
& /




11D-64 é

. (c) CONFORMING AMENDMENT CONCERNING SPOUSAL.
2 IMPOVERISHMENT.—Section 1924(a) (5) is amended by inserting "with
3 a PACE provider contract under section 1933 or" after "any
4 organization®.
5 (d}) REGULATIONS.—The Secretary shall promulgate interim
6 final regulations effective not later than the first day of the
7 ninth month beginning after enactment of this Act.
8 (e} REPEAL OF CURRENT PACE PROGRAM WAIVERS.—Effective as of

9 September 30 of the first fiscal year beginning after the

10 effective date of interim final regulations promulgated pursuant

11 to subsection (d), the following provisions of law are repealed:

12 (1) Section 603(c) of the Social Sécurity Amendments of
. 1983 (Public Law 98-21);

14 (2) Section 9220 of the Consolidated Omnibus Budget

15 Reconciliation Act of 1885 (Public Law 99-272);

16 (3) Section 9412 (b) of the Omnibus Budget

17 Reconciliation Act of 1986 (Public Law 99-509); and

18 (4) Section 4744 of the Omnibus Budget Reconciliation

i9 Act of 1990 (Public Law 101-508).

20 PART 6—STATE PLAN ADMINISTRATION

21 SEC. 11561. ELIMINATION OF PERSONNEL REQUIREMENTS.

22 Section 1902 (a) {4) is amended—

23 (A) in subparagraph (A}, to read as follows:
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23

11D-65
" (A) provide methods of administration the Secretary
finds to be necessary for the proper and efficient pperation
of the plan;";
(B) by striking subparagraph (B); and
(C) by redesignating subparagraph (C) as subparagraph
(B).
SEC. 11562. ELIMINATION OF DUPLICATIVE INSPECTION OF CARE
REQUIREMENTS FOR ICFs/MR AND MENTAL HOSPITALS.
{a) MENTAL HOSPITALS.—Section 1902(a) (26) is amended—
(1) by striking "provide—
(A) with respect to each patient” and inserting
"provide, with respect to each patient";
(2) by moving the balance of the subparagraph two ems
to the left; and
{3) by striking subparagraphs (B) and (C).
(b} ICFs/MR.—Section 1902 (a) (31) is amended—
(1) by striking "provide—
(A) with respect to each patient” and inserting
"provide, with respectlto each patient";
{(2) by moving the balance of the subparagraph two ems
to the left:; and
(3) by striking subparagraphs (B} and (C}.

SEC. 11563. PUBLIC PROCESS FOR DEVELOPING STATE PLAN AMENDMENTS.
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SOCIAL SECURITY ACT—§ 1902(a)4) 1081

STATE PLANS FOR MEDICAL ASSISTANCE'
SEC. 1902. [ 42 US.C. 1396a) (a) A State plan for medical assis-
tance must—

(1) provide that it shall be in effect in all political subdivisions
of the State, and, if administered by them, be mandatory upon
them; 110w beng =7

(2) provide for financial participation by the State equal to not
less than 40 per centum of the non-Federal share of the .
expenditures under the plan with respect to which payments -7~
under section 1903 are authorized by this title; and, effective
July 1, 1969, provide for financial participation by the State
equal to all of such non-Federal share or provide for distribution
of funds from Federal or State sources, for carrying out the State
plan, on an equalization or other basis which will assure that the
lack of adequate funds from local sources will not result in
lowering the amount, duration, scope, or quality of care and
services available under the plan;

(3) provide for granting an opportunity for a fair hearing

before the State agency to any individual whose claim for
medical assistance under the plan is denied or is not acted upon

with reasonable promptness;
e

(4) provide (A) “methods

04

o

. : ; €ction, tenure
of-office;—and—eompensatien—of ~any_individual emplayed , in
aceerdanee—with—such—methods, and iicluding —prewisian_ for
ubﬂizatign-ef—professimmmﬁcai—persmnelin_ﬂze-adm@n%stra-

ic ¢ “the Secretary*td be
for the proper and efficient operation of the plan .
e . : : th

training—and—effestive—use—of paid-subprofescional—staff—wi
pasticular emphasis op the full-time or part-timre-employment of
recipi INCoME, as communi
> ides—i o -
service-aides—in-theadministration of the-plan-and-forthe-use-of
nonpaid or_partially paid-volunteers-in-a anaeial service volUTitEer
pregram-in-providing services toapplie " tsand reciplents-and-in
agency, and (ZPthat each State or local officer or employee who
is responsible for the expenditure of substantial amounts of
funds under the State plan, each individual who formerly was
such an officer or employee, and each partner of such an officer
or employee shall be prohibited from committing any act, in
relation to any activity under the plan, the commission of which,
in connection with any activity concerning the United States

Government, by an officer or employee of the United States
Government, an individual who was such an officer or employee,

'See Vol. I, P.L. 93-233, §13(c), with respect to medicaid eligibility for individuals receiving
mandatory State supplementary payments.

See Vol Ii, P.L. 94437, §402(c) and (d) with respect to a special fund for Indian Health Service
fac.lhtles and §403 with respect to reports.
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1082 SOCIAL SECURITY ACT—§ 1902(aX5)

or a partner of such an officer or employee is prohibited by
section 207 or 208 of title 18, United States Code?,

(5) either provide for the establishment or designation of a
single State agency to administer or to supervise the administra-
tion_of the plan;g@ provide for the establishment or desiFnation
of a single Staté agency to administer or to supervise the
administration of the plan, except that the determination of
eligibility for medical assistance under the plan shall be made by
the State or local agency administering the State plan approved
under title I or XVI (insofar as it relates to the aged) if the State
is eligible to participate in the State plan program established
under title XVI, or by the agency or agencies administering the
supplemental security income program established under title
XVI or the State plan approved under part A of title IV if the
State is not eligible to participate in the State plan program
established under title XV]I;

(6) provide that the State agency will make such reports, in
such form and containing such information, as the Secretary
may from time to time require, and comply with such provisions
as the Secretary may from time to time find necessary to assure
the correctness and verification of such reports;

(7) provide safeguards which restrict the use or disclosure of
information concerning applicants and recipients to purposes
directly connected with the administration of the plan;

(8) provide that all individuais wishing to make application for
medical assistance under the plan shall have opportunity to do
so, and that such assistance shall be furnished with reasonable
promptness to all eligible individuals;

(9) provide—

(A) that the State health agency, or other appropriate
State medical agency (whichever is utilized by the £ecretary
for the purpose specified in the first sentence of section
1864(a)), shall be responsible for establishing and maintain-
ing health standards for a5)1"ivate or public institutions in
which recipients of medical assistance under the plan may
receive care Or services, .

(B) for the establishment or designation of a State authori-
ty or authorities which shall be responsible for establishing

and maintaining standards, other than those relating to .

health, for such institutions, and
(C) that any laboratory services paid for under such plan

requirements of section 1861(eX9) or paragraphs (15) and (16)
of section 1861(s), or, in the case of a laboratory which is in 8
rural health clinic, of section 1861{(aaX2XG); :

.»f—/‘f??ﬁ) provide—

|
8.

must be provided by a laboratory which meets the applicable

(A) for making medical assistance available, including at ;
least the care and services listed in paragraphs (1) through J

(5), (17) and (21) of section 1905(a), to— o
(i) all individuals— _ At
5 .-.‘%"\ (I) who are receiving aid or assistance under any.
r\“m ’ plan of the State approved under tit‘.lfa I, X, XIV; or |

38ee Vol. I1, Title 18,
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or a partner of such an officer or employee xs prohibited by

section 207 or 208 of title 18, United States Code® P
(5) either provide for the establishment or deslgnatmn of a

singie State agency to administer or to supervise the administra-

tion of the plz@wﬁwde for the establishment or designation

of a single agency to administer or to supemse the

admlmstratmn of the plan, axcept that the determmation a

m‘mu in the Sl.ute plu.n prugra.m eal-ublmlwd
under title XVI, or by the agency or agencies administering the
@rlemental security income program established under title

the St’.ate plan appro under A of title IV if the

State is not eligi cipate in State
e X e it i s o
R = .
Such Bovm and contaising ag M‘%e -
ﬁmn time 8 require, gg such provisions
mﬂfvhe Secretary may from time to tima neceasary to assure
the correctness and gmﬁeshon of such
t('ﬂ pr;onde raing apphmts d red ipie o; to mof
informa: conce an en
directly connected with the administration of ga
(8) provide that all mdlvr.duals to malr.e appheaﬁnn for
medical assistance under the an ahal have opportunity to do
g0, and that such assistance be furnished with reasonable
: - promptness to all eligible mdmdu.a.‘!a, : .
- L . ; (9) provide—

(A) that the State health agency, or “hel;:hz ropriate

State medical agen (wh:chever is utilized b
%4 edmtheﬁ.rstsentzneeofaecﬂon

for the p

1854(2)), ah:ﬂ be rmponmble for establishing and maintain-
ing health standards for private or public institutions in’
Whlch rec;p:ents of medical assistance under the plan may

(B)for the estnbhnhmenturdmgnaﬁmdn&ateuuthm
ty or authorities which shall be responsible for
and main mdarda. other than those relating to

taining
he.alth for auch
that any lmn;mees id for under such plan

mustbeprowdedbyal ich meets the cable
requirements of section lBSl(e faragraphs (15) and (16)
of section 18&1(3),Or,mthemseofa aboratory which ia in a

rural health clinic, of section 1861(aaX2XG);

(10} &rrmdo—
least}tfg; ;::‘:gdmmn : pangra;i:sm thngga!:
(5, (17) and (21) of ssction 1905(a), to—
@) all individuals—
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The proposed change in Section 1902(a)(4) does not undercut the Department’s ability to prevent
States from contracting out complete functions (¢.g., eligibility). The Department’s authority is
retained by keeping current language providing for methods of administration that <...the
Secretary finds-to be necessary for the proper and efficient operation of the plan.” (Attachment

A)
In addifion, Section ] 902(a)(5) states that the State Plan’s must “provide for the establishment or
administration of the plan,

* designation of a single State agency to administer or _-. —
mptthatthedetammauonofehgxbﬂztyformedxcal assiS-ce under the plan shall be made by
the Stateor local agency...” This requires that the State cannot delegate its authority to a private

ennty (Attactnnem B)

Although the proposed change in Section 1902(a)(4) docs not legally affect the Secretary’s
authority, it-could appear that we're taking away Federal review of State’s decisions on personnel
standards. Thus we have suggested adding a new parenthetical that makes it clearer that we are
not trying to interfere with States in this manner -- only remove “micromanagement reqmrements

The new parmthencal is “(including personnel reqmrements) " '

[ T O

. Wowd TE::ET LGSTTZT—HUN

ZB'd  LSSS9SP6 oL



Emily Bromberg
03/20/97 11:22:12 AM
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Record Type: Record

To: Elena Kagan/QPD/EOP, Diana Fortuna/OPD/EQP

cG: Bruce N. Reed/OPD/EQP
Subject: privatization

FYI, the Governors Chiles folks are tefling us that the FLA state legislature wants to privatize a la
Texas. Chiles does not want to, and HHS is talking to his staff.
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|Stacy L. Dean 03/19/97 |
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Record Type: Record

To: Kenneth S. Apfel/OMB/EQOP

cc: See the distribution list at the bottom of this message
Subject: Texas Proposal

I'm picking up one of USDA's numbered copies of the Texas proposal tomorrow. | will have to sign
a document attesting to my ability to protect it -- under the procurement procedures. Since | trust
you all, you may feel free to come over here and read it at any time. I'm afraid that | won't be able
to copy it for you though. Also, you won't be able to discuss its contents with anyone outside of
the White House, USDA, HHS or OPM.

Message Copied To:

Barry White/OMB/EOP
Keith J, Fontenot/OMB/EOP
Larry R. Matlack/OMB/EOP
Emil E. Parker/OPD/EQP
Cynthia A. Rice/OPD/EOP
Diana Fortuna/OPD/EQP
Elena Kagan/OPD/ECP
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Cathy R. Mays
03/13/97 07:06:12 PM

g R

Record Type: Record

To: See the distribution list at the bottom of this message

cc: Melissa Green/OPD/EOP, Jili M. Pizzuto/OMB/EQP, Marjorie Tarmey/WHQ/EOQOP
Subject: Welfare Privatization Meeting

The list of participants for tomorrow's 2:00 p.m, meeting:

Gerald Shea, AFL-CIO
Marc Baldwin, AFL-CIO
Debbie Goldman, CWA
Lee Saunders, AFSCME
Marie Monrad, AFSCME
Carol Golubock, SEIU
John Howley, SEIU

Message Sent To:

Gene B. Sperling/OPD/EQOP
Elena Kagan/QOPD/EOQOP
Kenneth S. Apfel/OMB/EOP
Maria Echaveste/WHO/EQP
Cynthia A. Rice/OPD/EOP
Diana Fortuna/OPD/EOP
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Record Type: Record
To: Elena Kagan/OPD/EOP, Kenneth S. Apfel/OQMB/EQOP, Emily Bromberg/WHO/EOP
cc: Keith J. Fontenot/OMB/EOP, Stacy L. Dean/OMB/EOP, Jeffrey A. Farkas/OMB/EQP

Subject: Conversation w/Cong. Stenholm's staffer on privatization/out-sourcing

| talked to Ed of Cong. Stenholm’s office to ask if they had looked into the employee end of things
on the Texas proposal. He didn't have much at all in the way of detail on types of employees or
functions, so | suspect Comptroller Sharp's office would be a better source. (I seem to recall that
someone was going to reach out to Sharp's office....)

He again indicated that he believes the state is open to middle ground solutions.
Here's what he did know:

There are currently 15,000 employees involved in "processing.” The state’s assumption is that,
even in absence of contracting out, the process of moving to the new computerization and
integrated enrollment would probably lead to about 1/3 attrition, i.e., going down to 10,000
employees.

He says that their expectation is that the new consortia will hire some significant portion of the
public workforce. The RFO does require the various bids to address the issue of whether they are
going to keep on current workforce, find other employment for them, etc.

They are assuming that the federal government still has approval over the final contract, and so we
would know how employees are being treated before the contracts are final. He said that that
would be the point when we could "try to work something out”. (Sounds like he means make sure
they have some jab, if not necessarily in the same union or any union. | assume that if contractors
hire these folks, they are certainly no longer in the same union, if any union at all.}
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The Honorable Franklin Raines
Director ~

Office of Management and Budget
0ld Executive Office Building
Washingtaon, D.C. 20500

Dear Frank:

I am writing on behalf of my constituents in the 17th District and
the State of Texas to request your prompt attentioen to Texas’
request for approval ¢f the Request for Offers for the Texas .
Integrated Enrollment Svstem (TIES). This request has been perding
for several months and has reached a critical point for a decisicn.

When the welfare reform debate bégan in earnest in 1995, I set up
welfare rask forcee in my district and asked them to put together
thelr recommeandations on how to structure the welfarve delivery
system. The number one recommendation of the task force was that
the application process be streamlined and simplified across various
meang-tested programs. The task force concluded that streamiining
the appiication process would provide better service te needy
individuals and would use gcarce rescurces more efficiently. T was
therefore pleased that the Texas legislature directed the Texas
Human Services Commission to develop an integrated enrolliment system
as part of the atate’'s welfare reform plan. I have been even more
pleased that the Commiseion has taken this direction vexry seriocusly
and developed an integrated enrollment proposal very consistent with
the goals outlined by the welfare task force I estakblished.

I am enclosing a copy of a letter that Dr. Mike McKinney,
Commissioner of the Texas Human Services Commissicn, sent to
Secretary Donna Shalala on Fehruary 19 informing the Department of
Health and Humarn Services of his intention to proceed with the
ralease cf the TIES Request for Cffers. The Commigsisn is
proceeding under the authority of HHS regulations that deem reguests
to be approved if the Department dces not provide the state with
approval, digapproval or a written request for more information
wicthin 60 days.

While I share Dr. McKinney’s disappointment that the Commission has
found it necessary to proceed without formsal approval from HHE or
USDA, I believe that the Commission has been extremely patient
throughout the approval process and has ample legal and substantive
justification to proceed with the program at this point. Thée Texas
Human Services Commission nas been develeping the TIES at the
direstion cf the Texas legislature since Sune of 199%. .The initial
RFC was presented to HHS and USDA in Jure cf 1996. Since that time,
srata officiais have werked extengively woth the administraticn te
refine and improve the proposzl and have responded fo sgeveral
cemquerns Sz Lpfavmanisn. Further dalay risea jecpardizing the

c'd WO 4 WvB5:9 9661 -62-1



success of the Texas welfare reform initiative, which ancicipated
implementation of the TIES. The timing is especially critical
becavse the Texas legislature will oaly be in sessicn for a faw
months, Dr. McKinney and hig staff need to begin to work with the
legislature very soon if any changes need to be made t6 the TIES
that need legislative approval, or if the welfare reform ilegislation
needs ko be modifiad td adjust to the absence of the TIES.

I have worked with Dr. McKinney in seeking federal approval of the
TIES and several cther issues, moat nctadly approval of a waiver foxr
the Texas welfare reform plan in 1985. In all of these instances, I
have found Dr. McKinney to be extremely reasonable and willing tc
make accommodaticns to address administration concerns. Dr.
McKinney remains willing to work with the administration to resolive
any problems preventing federal approval of the TIES. I am willing
to wark with you, Dr. McKinney. Governor Bush and other state and
administraction cfficials to foster a constructive dialogue that can
lend to prompt resoluticn of this matter. If the administzation
decermines that legislation is necessary to allow approval ¢f the
TIES, I will work in my capacity as Ranking Member of the House
Committee on Agriculture to pursue such legislation, and believe
that there would be bipartisan support for such an effort. I hope
that the cooperation between the State of Texas, my office and the
administration that led to the approval of the Texaa welfarxe waiver
under terms that were accepcable to all parties can serve as a model
for dealing with this issue,.

Thank you irn advance for ycur attention teo this matter. I lock
forward te werking with both the State of Texas and the
Administration to see that we continue to make progress toward £inal
implementation of the Texas Integrated Enrollment System. Please
feel free ro contact me if I can be of assistance. With kind
regards, I remain

Sincerely yours,

Charles W. Stenholm

Member of Congreas
CWS:esl :

Encleogure

cc: Governor Gecrge Bush
Lieutenant Governor Bob Bullock
Dr. Mike McKinney
Bruce Reed
Ken Apfel
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P
DEPARTMENT OF HEALTH] & HUMAN SERVICES
P,

c {I -

;I\\

Lz ., : C
Y ADMINISTRATION FOR CHILDREN AKD FAMILIES

] 4 .
370 L'Entant Promorase, 5.
."- %33 Wsshinqicn. D.C. 20447 ..

bﬁchulD.Mr.Kinmy.hLD. . . M(\\
Commissioner : K
Texas Heslth and Human Services Carmissica :

4900 North Lamar, Fourth Floor Sh
Austin, Teoxas 78751 .

Dear Dr. McKipney:

The Adminixtration for Children and Families (ACF) and the Health Care Financing
Aduunistystion (HCFA) continue to have under reviow your November 26, 1996 requast
&:Wmdmamﬁmmo)ﬁrﬁrmww |
Services (TIES) project.

Wecannotpmuidnaﬁnaldadaimonmqumtuthhm The acquisition proposed
by Texas is both complex and unique. The issues imvolved in the proposal are bang -
discussen at the highest level within the Depertment of Bealth and Fuman Services. We
wﬂlpmwdea&nalmpomtoywmumuthemmmmdﬁmmm
resalved.

If you have any questions cancenting this respanse, please call mo at 202-401-6960,

/// /{/,.

Oﬁcc of State Systems
Reference No. 120996TX

cc.  Ms. Colleen Daly, Divector, DSSA/ACF oo
Mr. Jones Dunnigan, HCFA :
Ms. Norm Thompson, Director, OPS/ACF
Ms. Lavinia Limon, Director, OFA/ACF
M. Rabert Keith, OGC
Region VI, Begiona! Director
Region VI, Regional Administratar, ACF
Region VI, Associate Regional Administeatar, Division of Mnd:cmcl, HCFA
Regional Financiel Management Officer, FCS, USDA
M. Chris Beavers, FCS

-
- -
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DRAFT

PRIVATIZATION OF THE FOOD STAMP PROGRAM

ISSUES REQUIRING DECISION

To what extent should the States be permitted to transfer centification rcsponsubthues
10 the private sector through competitively bid contracts and 10 what extent should the
Merit System of Personne! Administration provisions be waived to allow States to
enter into contract agreemants?

BACKGROUND

There is increasing interest among the State welfare agencies in transferring the -
administration of public assistance programs to the private sector through
competitively bid contracts. This interest stems, in pant from the efforts of the qu?/
and State governments (o tesl new methods to improve program services and 10
ncrease self-sufficiency among program recipicnts.

Contracting or privatizing certein functions of thc Food Stamp Program is not new.
Many States have contracts with privates agencies 10 provide Food Siamp
Employment and Training services and all States that have implemented an Electronic
Benefit Transfer (EBT) sysiem have a contract agreement with a private entity

What is new is the pagsibility of contracting with private entities 1o petfonn [unctions
that have historically been the responsibility of the public sector, such as conducting
the required food stamp interview and determining the food stamp eligibility and
benefit level. Such proposals would require a wxivar of current statutory and
regulatory provisions related to the Merit System of Personne! Admimstration as
required under section 11(c)(6) of the Food Stanp Act of 1977, as amended.

CURRENT PROPOSALS REQUIRING DECISIONS ABOUT THE MERIT § YSf EM
OF PERSONNEL ADMINISTRATION

Tcxas Integrated Eﬁrgllmcnt Svsten (TIES)

T1ES is g privatization initiative of the Texas Health and Human Services Commission
(HHSC) and the Texas Council on Compentive Government (CCG) in support of a
State law enacted in 1995, Under TIES, the certification and eligibility determinations
for most public assistance programs, including the Food Stamp, Special Supplemental
Nutrition Program for Women, Infants and Children {WIC), TANF and Medicaid.
programs, would be contracted to the private and/or public sectors through
competitive bids. The TIES proposal would require a waiver of the merit system,
provVisions under the Food Stamp Act. The Federal agencies and the State of Texas
have been negotiating the conditions for releasing a Request for Offers (RFO) for-
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TIES since May, 1996. .With the exception of a final decision about the merit system

provisions contained in the RFO, all other issues have been resolved.
/

Texac is expecting linal approval of the RFO in January to be able to relcase the
RFO by the end of the moath. Two consortia have been developed with the
\Limcmion of bidding on the RFO. One consortium is composed of the ‘Yexas
Workforce Commission, International Business Machines Corporation and Lockheed
Martin Corporation. The other consortiutn consists of the Texas Department of
" Human Servicos, Electronic Dats Systems Corporation and the Unisys Corporation,

-7 Arthur Anderson has also indicated an interest in the proposal but has not aligned itself

e’

with a State agency.

Wisconsin W -2 }
Under the W-2 proposal, the State would contract on a competitive basis with @

ublic or pnivate agency for certification actions such 2s gathening client eligibility
mnd ucting eligibility interviews and da:a input. The State, presuming
Departmental approval of its waiver request of the merit system requirements, released
its Request for Proposals (RFT'). The State is pending any furtber action vu the

wha

RFF process until its receives Federal approval to waive the Food Stamp Merit ‘Mi“’r

System provislons.
PUBLIC RESPONSE

The Department has received numerous letters from employee unions about the TIES
proposal, including the American Federation of Labor and Congress of Industriat
Organizations (AFLCIO), the American Federarion of State, County, and Municipal
Employees (AFSCME) and the Service Employees International Union. The unions
assert that a waiver of the merit systern would result in a decline of client services,
including ccess o program benefits and client confidentiality. The Department *
received over [, UUU Tetiers from employees in Wisconsin objecting to the W-2 project.

WAIVER AUTHORITY TO CONDUCT DEMONSTRATION PROJECTS

The Food Stamp and Social Security Acts provide the Departments with the authority
to waive most statutory requirements to allow the States vo conduct cemonstration
projects. However, hecause authority for the Merit System of Personnel Management
was transferred from the Departments to the Office of Personnel Manzgement (OPM)
under the Inierguvernmental Personnel Act of 1970, the Departments would need to
obtain concurrence from OPM pnior to approving any demonstration project that -
would Waive the Menit System of Personnel Managemant.
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OPTIONS

Approve Walver of Merit System of Personnel Administration.- Approval of TIES
and the W-2 would require use of the Depariment’s demonstration euthornity and the -
necessary approvat of the Merit System Of Personnel administration from OPM. The
Department’s waiver guthority for demonstrations is intended to test innovations and is
not intended to approve Jong-term operational alternatives such as those proposed by
Texss 47id Wisconein. Approval of the waiver may result in additional objections from
employees unions and advocacy groups but would be supported by States, the National
Govemnors Association and ptivate corporations which have formed alliances with public
agencies to respond to the RFO.

Desy Waiver of Mcrit System of Personncl Administration. Denid) of the TIES and
W-2 project would seriously disnpt the progress the Federal and State agencies have
made on the proposals ‘The Federal agencies would receive serious objections from the
State and private corporations, Also. a8 denial may be viewed as inconsistent with the
Administration’s support for allowing the private sector to,be moye involved in the

( admmmaumwmcc—pwgm—ﬂmmu -

5 during the recent debate on welfare r. essional Conferees reinstated
the merit'system provisions in the Food Stamp Act that 2 previous Senate bill had deleted.

(_iedeﬁne Certification. The Food Starnp Act requires certification to be completed hy‘7

merit system employees. Certification is sl delined in ::tht.‘.r the Act or program
regulations. Current regulations provide that the required interview be conducted by merit
system employees. The Department prefers this interpretation (which is supported by the
legislative history to the Act) it States want to remterpret the law 50 that compliance
could be achieved through the autcmated processing of data by computers which are
progranyned under Stale agency direciion to make ehgmliuy and benefit decisions. A
middle ground could preserve more merit system involvement in a complex eligibility |
determination process that requires judgment. FCS could require merit system review of
applications and interview results before benefits were determined (a process comparable
to the supervisory reviews currently used by many State agencies). The Department
believes it would Us inprudent 1o eliminate the interview from merit employees ona |
statewide basis without further testing. mo (b - E?

C}'

Approve small-scale demanstration projects. The Department supports privatization
initiatives that may result in improved services and/or administrative costs savings.
However, we have concerns about statewide initiatives that have not been proven to be
effective any m_gy_sggpgaly_gtct program access to fow-income households. Fer .
instance, TIES is a Statewide initiative in & State that issues annually approximately 10
percent of food stamp benefits issued nationwide. A demonstration limited to a small
number of counties may be supportable by the advocacy groups. Private corporations
may object or lose Interest in small-scale demonstration projects. It is unclear how the
unions and other States would react to such a compromise. Coof  F/ nt/f /, oy
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Food Stamp, Medicaid, and Employment Service Privatization

The applicable section of law pgoveming medicaid. administration (42 USC
§1396a(a)(4)(A)) authorizes the Secretary 1o requite "the establishment of personnel standards
on a merit basis...as are found by the Secretary w0 be necessary for the proper and efficient r weadl,
operation of the plan__.* This language connotes discrezion and may be the source of agency *
claims that the merit system requirement is waivable. For example, the Secretary may find that
merit personnel standards are not necessary for "proper operation.” On the other hand, the \
Secretary clearly has the discretion to require merit standards. More importantly, the <o
Secrezary’s authority under these sections was expressly mansferred to the Director of OPM in Sw—, h wlua
1979. The IPA at 42 USC §4728 swtes that OPM has "all functions, powers, and duties®
conferred oa the Secretary in the above refereaced section of law. Therefore, the Secretary of
HHS does not have authority t0 waive merit standards; that authority resides with OPM.

o WoAnAL -
,},U.(T (/2 PR

bt 0o

OPM’s IPA implemenung reguladons (5 CFR Part 900, Subpart F) "apply to those State "
ang local governments that are required to operate mérit personnel systems as a condition of | ¢ b ,f,-
eligibility for Federal assistance or participation in an intergovemmental program.® (§900.602) (W Mudicod

Although the regul2tions do not expressly state that private seCtor orpanizations cannot be
considered to have merli based personnel systems, there is a very strong implication to that

effect. Appendix A to Subpart F of the OPM regulation lists the programs that *have a statutory ]
requirement for the establishment and maintenance of personnel standards on 2 merit basis.” i
Food Stamps, medicaid and Employment Security (Unemployment Insurance and Employment \
Services) are expressly listed as programs subject to a requirement for a merit system.

The language in the Food Stamp Act is stronger than the medicaid law regarding the
requirement for merit personne] standards (7 USC §2020 (e)(6)(b)). The Food Stamps Act law
states that “the State agency personne! utilized in undertaking such [Food Stamp eligibility]
certification shall be employed in accordance with the current standards for a Merit System of |
Personne! Administration or any standards later prescribed by the Director of the Office of
Personnel Msanagement pursuant to section 4728 of Titde 42,...", The IPA 2lso rtransferred
USDA's anthoriry regarding merit parsonnel systems to OPM. -

For the above reasons, merit based standards are a non-waivable bar to privatization.
Although the HHS Secretary may have had authority to waive the standards priar to the revision
of the IPA in 1979, sbe does not have such authority now, Only OPM cap change its own
regulations and they must go through a notice and comment period in accordance with the
Administrative Procedures Act (APA) prior to doing so. The APA requires that agency
regulations not be changed arbitrarily.
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OPM’s AUTHORITY UNDER THE INTER-GOVERNMENTAL PERSONNEL ACT

42 USC §4728 delegates the power of the Secreraries of Labor, Agriculture, and HHS
10 require the establishment of personnel standards on a merit basis to the U. S, Office of
Personnel Management.

The statutory references to §4728(2) that are relevant to our discussion are to the
following:

. 4728(a)(1): "2019(e)(2) of Title 7" is 2 refereace to the Food Samp Law prior
to 1977 amendments. The provisions formerly contained in 2019(e)(2) are now
covered by § 2020(e)(6) of Title 7.

° 4728(@)2)(A): "the Act of Jung 6, 1933, as amended (29 USC 49)° is the
Wagner-Peyser Act governing employment services; and

™ 4728(2)(3)(D): "13%6a(a)(4)(A) of this dtie” is the federal statute authorizing
Medicaid

Appendix A to the implementing OPM regulations expressly state that the Food Stamp, s
Empioyment Service, and Medicaid Programs “have a strtutory requirement for the ’L.».-,
establlshmmt and maintenance of personnel standards on a merit basis.® doy !
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ch 62 PERSONNEL ADMINISTRATION 42 84728

§ 4727.

The consent of the Congress is hereby given to any two or more
Grates 10 enter into compacis or other agreements. not in conflict
with anv law of the United States, for cooperative efforts and murtual
aisistance (including the eswablishment of appropriate agerncics) in
connecnon with the development and adminismration of personnel
and training programs for emplovees and officials of State and local

govemments
"PubL. 91-648. Tide 11 § 207,

R T

Interstate compacts

Jam. 3, 1971, 84 Stav 1915)

HISTORICAL AND STATUTORY NOTES

Notes and Legilative Reports
271 Acxs. House Report No. §1-1732,
1970 U.S. Code Cong. and Adm.

E‘ p. 5875.
{588

LIBRARY REFERENCES

. Digest System
P cq:npacts end zgreements berween siates in general, sce Sues &6,

mpacls and agreaments barveen states in generad. see C).8. Staces §§ 31, 32,
. 143,

WESTLAW ELECTRONIC RESEARCH

s cases: 360k[zcd key sumber].
. also, WESTLAW guide foilowing the Expizcnation pages of this volume.
:Cr

T
[ B 28 Transfer of fimctions
7 P.tﬁmption of personnel standards on a merit basis

hiere are hereby transferved to the Office all fiuncrons, powers,

: imes of— p !

" il) the Secretary of Agriculnure un @secﬁon 2019(eX2) of

e 7. = ” .

K I‘fzv) the Secretary of Labor under—

WL : (A) the Act of June 6, 1933, as amended (29 U.S.C. 49 et
'e‘\_ fSGQ) and

R (B) section 503(aX(1} of this title;

5) the Secrerary of Health and Human Services under—

(A) sections 2674(a)(é) and 2684(a)(6) of this title;

(B} section 3023(a)(6) of this Gtle;

--{"'(C) sections 246(a)(2)F) and (AYQ2)F) and 291d{(a)8) of

Y

4 ﬁ:us title; and

133
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42 §4728 INTERGOVERNMENTAL PERSONNEL Chb

(D) sections  302(a)}SXA). 602(a)5)A), 705(2)(3)(4
1202(a)(5)(A), 1352(a)(3)(A), 1382(a)(5)A). and 1396a(a)(Z
(A) of this dtle; and

(4) any other deparmment, agency, office, or officer (other th
the President) under any other provision of law or regulati
applicable to a program of grant-in-aid that specifically requiry
the establishment and maintenance of personnel standards oxi
merit basis with respect to the program;

insofar as the functions, powers, and duties relate to the prescrip >
of personnel standards on a merit basis.

(b) Standards for systems of personnel a;iministration .

In accordance with regulations of the Office of Personnel Managed
ment, Federal agencies may require as a condidon of participation i
assistance programs, systems of personnel administration consistef
with personnel standards prescribed by the Office for position
engaged in carrying out such programs. The standards shalld

(1) include the merrt principles in section 4701 of this titld

(2) be prescribed in such a manner as 10 minimize Federa
interventon in Stare and local personnel administradon.

Ay, ot QA -SRI . A 4t A S TN S

(¢) Powers and duties of Office

The Office shall— o
(1) provide consultation a2 technical advice and assistandi
to State and local governme=ts o aid them ia complying wils )

standards prescribed by the Orfice under subsection (a) of thif 3
section; and g

‘.

(2) advise Federal agencies administering programs of gran .
or financial assistance as 10 the application of required personneff
administration standards. and recommend and coordinate thE¥
taking of such actions by the Federal agencies as the Officgy

considers will most effectively carry out the purpose of th -1
subchaprer. 3

(d) Transfer of personnel, property, records, and funds; time ~l '
trancfer :

Se much of the personnel, property, records, and unexpended}.
balances of appropriations, allocations, and other funds of any Feder
al agency employed, used, held, available, or to be made available if¥®
connection with the functions, powers, and duties vested in the Ofi
bv this section as the Director of the Management and Budget s
determine shall be transferred to the Office at such time or times &
the Director shall direct.

134
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Pt. 900, Subpt. D, App. C

sistance under e program for failure to
comply with the requirements. are sun-
perseded to the extent that discrimina-
vion is prohdbited by this subpart. ex-
gept that nothing in this subpart re-
lieves a person of an obligation as-
surned or imposed under a superseded
regulation, order, instruction. or liks
direction, before the effective date of
this subpart. This subpart does not su-
persede any of the following (including
fuoture amendmaents thereo!): (1) Execu-

tive Order 11246 (3 CFR. 1965 Supp.) and - -

regulations issued thereunder or (2)
any other orders. regulatioms, ¢or in-
structions, imsofar as these orders, reg-
wations. or instructions prohidit dis-
erimination oz the ground: of rsce,
color. or mational origin in a program
or situstion to which thig subpart ie {n-
applicadle. or prohibit disoriminavion
oh any ether groond. :

(b) Forms and instructions. OPM shall
issue and promptly make available to
all {nterested persons forms and de-
tajled instruetions ard procedmres for
effectuating this subpart as applied to
programs to which this subpart applies,
and for which it is responsible.

(¢} Supervision and coordingiion. The
Director. Office of FPersonnel Mannge-
ment may from time to time asgigp to
officials of OPM. or to officials of other
departments or agencies of the Govern-
ment With the consent of the depart-
ments or agencies, responsibilities in
connection with the effectuation of the
purposes of title VI and this subpart
(other ihap responsibilities for final
dscision ws provided in §500.410), in-
¢cluding the schievement of effective
coordination and marimurn aniformity
within OPM and within the execative
branch {n the spplication of title VI
and this subpart to similar programs
and in similar situations. An - action
taken determination made, or require-
ment imposed by an official of another
department or agency acting porsuant
t0 ‘an assignment of responsibility
under this parsgraph shall have the
same effact as thougk the action haid
been taken by OPM.

ID:202-3395-1596

JAN 10°97

$ CER Ch. | (1-1-96 Edition)

APPENDIZ A TO SUBPART D—ACTIVITIRS
TO WHICE THIS SUBPART APPLIES

1. Personre) mobjlity assignments of OPM

Personse) parsunnt to ttle 5 U.S.C. chaptar
33 apnd & CFF. oot 334 (36 FR 6468).

(3B FR 17%20. July 5. 1973, as smended at 48
FR 6311. Fed, 11, 1983)

APPENDIZX B TO SUBPART D— ACTIVITIRS
T™O WEICE THIS SURPART APPLIRS
WEEN A PRIMARY OBJECTIVE OF THR
FEDERAL ASSISTANCE IS TO PROVID
EMPLOTNENT .

1. Noge as this time.

.APPENDIE C TO SUBPART D—APPLICA-

¢ TION 'OF SUBPART D. PART §00, To
PROGRAMS RBCEIVING FEDERAL FI-
NANCIAL ASSISTANCE OF THE OFFICE
OF PYRSONNEL MANAGEMENT

Nouodiscrisnination i Federslly amisted
Programs o7 peojects:
Ezamples. Ths following szamples withont

being exhrusdive (1uswats the applicstion of

the nondiscrimingtion provisions of the Clvil
Rights Act of 1964 of this gubpart in pro-
gramg receiving financiz) agsissance wndar
progams of the Office of Personnel Manage-
ment.

(1) Racipients of TPA financie! assistance
for aining srograms or fellowships may not
differentiate between emplovess who are all-
gible for Teining or feliowakips on the
ground of race. coler, oF national oTigin

(2) Recipiezta of IPA financial assistaboco
for talnize Trograns may 1ot sovide facili-
ties for traintng witt e purpess or effeat of
separating emploTris on the ground of rxow,
color, or =a&ticnal coirin

Subpart : —~{Reserved)

Subpart F—~Standords for @ Mertt
System of Personnel Adminis-
fration :

AUTHORITT: 42 V.8.C. 4728, 4763; E.O. 1150,
3 CFR part 557 {1971-1975 Compilation).

SOURCE: 48 TR 0210, Mar. ¢, 1533, tnless oth-
erwise noted.

$800.601 Purpoo-e.

{a) The purpose of these regulations
is to implement provisions of ttle I of
the Intergovernrnental Personnel Act
of 1970. 25 amended relating to Feder-
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fiice of Porsonnel Managemant

i1y required merit personnel gystoms
2 State rad local agencies, in a man-
er that recogmizes fully the righta,
owers. and responsidilities of State
nd local goverrumedis and encourages
anovetion and allows for diversity
Inong Stete and local governments in
he design, execution, and management
{ their s¥etems of personnel adminis-
ration. s provided by that Act.

“1b) Ceriain Federel grant programs
equire. &8 2 condition of eligibility,
hat State and local agencies that re-
:eive grants establish merit personpel
ystems for their parsonnel engaged in
Aminierration of the grapt-aided pro-
am. These merit personnel systems
Te in someﬂc'ises requirei Ey specific

of the

ede:-a.l sra.nrx:.r ageticies. Title I of
be Act The ce of Persan-
el Management au:horiw W prescride
tandards for these Federally required
Terit personzel systems.

1900.602 Applicability.

(2) Sections 900,603-604 apply o those
3tate and local govermments thgt ave
required to operaie merit personpe]
3ystems a5 & oondition of eligiblity for
Federal assistance or participation in
an intergovernmantsl program. Merit
ersonnel systems we reguired for
State and local petsonnel enguged 1o
the administration of assistance apd
other intergovernmental prograrms, ir-
respective of the sonree of funds for
their salasries. where Federzl lawy or
regalations requile the establishment
and mainterance of such systems. A
reasonable number of pogitions, how-
ever. may be exempted Drom merit per-
soonel system coverage.

{b) Section 900.605 applies to Federsl
sgencies thav operste Federal assist—
ance of intergovercmental Programs.

£900.603 Standards for a merit gystem
of personnel administration.

Tre gquality of pudblic service can be
improved by the development of sys-
wras of personnes] administration con-
sistent with such merit principles e

{a) Rezruiting, gelecting, and advano-
ing employess on the bagis of their ral-
wtive abllity. knowledge, and skills. in-
sluding open consideration of qualifiedt
applicants for {nitial appointment,

ID:202-395-1596
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§900.604

(M) Providing equitable and adaquate
compensatior.

{¢) Training employees. ag Deeded, to
axsnre high guality performance,

(d) Retainirg employees ¢n the baslp
of the adequicy of thelr performance.
correcting inadequate performance.
and sepunting emplovees whose ipad-
equate perforTiance cannot be cor-
rected.

(e) Asguring fair treatmnent of appii-
cants and exployoss in all aspects of
Porgonnel administration without re-
gurd to political affitiation, race, color,
naetional ormgin, sex. religious creed,
&ge or hapdicap and with proper regard
for thelr privacy and constitutonel
rights es citizeng, This '‘falr treat
ment' rintiple includes complisncs
with the Federnl pqual employmeznt op-
portunity and popdiscrimination laws.

(D Assuring kst employees are pro-
tectad against coercion for partizan po-
litjcal purposes and are prohibited
from uging their official aguthority for
the purpose of interfering with of af-
fecting the result of ap election or &
nomination for offce.

$900.604 Compliance. .

(&) Certificgtion &y Chief Ezecutives. (1)
Certification of agreement by s chis!
executive of a State or local jurisdie-
ton to malniain s syrtem of personpel
adminigtraticr in conformance with
these Standards satisfies any appli---
ble Federsl merit personne! requ.. -
ments of the PFederal sassistance o-
other oDrogra=s t which persoane!
stendards or a merit basis are epplice-
Hle.

{2) Chief =szecutives will rasirtaly
these cerrifications and msake them
aveilable to the Office of Personnel
Manasgement.

(3) In the absance cf certificazion by
the chief executive, complisnce with
the Standards may be certified by the
heads of those State and local agencies
that sre required to have merit person-
ns) systems as a condition of Pederal
assictance or othel intergovernmental
ProOgrams.

(b) Resolution of Complignce Issues, (1)
Chief executives of State and local ju-
rindictions operating covered programs
are respobnsgible for supervising compli-
ance by perscennel systems in their ju-
riedictiorns with the Btandards. They

435
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§ 900.605

shail resoive all guestions -egarcing
compliance by personsel systems in
their jurisdictions with tte Standards.
Findings and supporting Iocumepta-
tion with regard Lo specific cormpliance
issnes shail be majrtained by the chlef
executive, or a personal designee, and
snall be forwarded, o request. to the
Office of Personcel Manzgemens,

(2) The mer:it pminciples apply to £¥5-
temns of personnel administration. The
Intargovernmental Persoonel Act does
not avthorize OPM to exercise any au-
therity, direction or coatrol over the
selection. sssignment, advaacement.
retention. compeasation. or other per-
sonnpel action with regpect to any indi-
vidua® Stat2 or lecal employee.

{3) if a chief executive is unable to re-
solve g compliance issue to the satis-
faction of the Qifice of Personnel Man-
agement. the Office wi]l assigt the
chief executive in resolving the issued
The Office of Personne!l Management!
as authorizod by section 208 of theé
Intergovernmental Personuei Act, will
determune whether perscnonel syst-ems\

ere in complianca witk the Standards

and will advige Federal agencies re-
garding applicasion of the Standards
and recommend actions t¢ éarry out
the purpose of ths Act. Questions re-
parding interpretation of the Stand-
ards will b referTed to the Office of
Personnel Managemanry,

{48 FR 9C. Mex. 4, 1982: 48 FR 1980, Mar, 15,
1983}

§900.805 Establishing 2 merit require-
mest

Federrl agencies muy adopt regmla-
tions that require the establishrment of
a merit persopmel system as & condi-
tion for receiving Federal assistance or
owserwise participating in an invergov-
ernmente] program only with the prior
appreval of the Olfice =f Personnel
Menagement, All existing regu'ations
will be submitted to the Office of Per-
sonne]l Maragement for review,

$ 900.8n8 Pnb!ieﬁ.tion of procedures to
implement merit requirementa.

Procedores te irpplerment these rnerit
requiremsnte will be specified in the
Federal Personpel Manua! Systermn and
other Melevant publications of the Qf-
fice of Personne] Management.

ID:202-395-1536
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APPENDIX A TC SUBPART F—STANDARDS
FOR A MER™T SYSTEM OF PERSONNEL
ADMINISTRATION

Par: 1: The Dilowing prograrng Bave a stas-
Lio[F fequirement for Tse esiablizmerpt
Tairte ce 2f persorrel standasds on 8
merit basis.
Pro sletonenl SIuLo Ty Reference
Food Sra=p Food Starp Acr of 1571, as .
amended: 710 5 C. 200 eXEXB), "

atioan) Health Planring and Resources
Developmernt. Public EBealtk Service Aet
(Title XV). a8 gmenpnded by <The National
Healtk Plahcing and Resources Developmens
Act of 1974, s=ction 152, cp January 2. 1975
42 V.8.C. 300-1(bXeXRB).
Old-Age Amiziance, Social Seeurity Act

tTitle 1), as a=ended by the Socisl Secarity
At Amencd—eznts of 1839, tectior 101, on Ac-

puare 1l S.C, AW WE N
S ploymest Security (Unurnployment In- l

/ sumance xas Exploymen: Serwices). Social

Security Act (Tidde ). &3 zretded by the
Soolsl Soecusityr Act AmendITielis of 1585,
section X1, on Angust 10, 1539, and the W
ner-Peyser Az, a5 mended by Pub,
715, seotion 2, ¢z September B, 185x
Sx3(e)l) and % U.S5.C. 4 _
>xi wizh Depengdest Children, |
Sordsl Securisy Act (Title IV-A), as amended:

by the Sociel Security Act Ammendments of
1939. sectdon #4100 o] L.

Add to che Bt Bocial Seasmrity Act (Title
X). a5 ameadet Yy the Social Secusity Act
Amendments ¢f 1939, section TUl. on AuUgusy
1C, 1639; 42 1.8,C, 1202 (5 A).2

Afd w0 the Fermaanenty £==d Towly Dis-
abled. Soglsl Securisy Act CTide XIV). as
tmendad by te Socisl Secnrity Aot Amend-
mepts of 1880, section 1402, o2 August 23,
1960; 42 U.S.C. 1T5ZaX5XAN:

Atd 1o the Aged. Blnd or Drisabled, Social
Security Ast (Title XV s sraended by the
Poblic Weltsre Amendments of 1962 section

1 %1 LS. SKA)L
Modical sssistpnee (Medicg(d). Social

curtyy Act (Title XIX). 23 mmmerded by ths

Socisl Security Ammeniments of 1865, seption

on Jely 20, 1968 2 U.= _C. 1\aX4
State and ©0 ¥ T T on Aging
(Qider Armexitars), Older Axnericaes Act of
1965 (Title IO, a3 amenaded by the Com-
prebensive Older AmtFNoanms Act Amend-
ments of 1878, cecion XN on October 18, 197
42 U.B.C. I2T(ad 1)

—— s

1Pudb. 1. 92-503 repesied "Tutles I X XIV,
end XV1 of the Socis] Seca—ity Act effective
Jamvary 1. 1974, exoedt TRHeT ‘'such rapeal
docs not spp'v w Puerto Rico. Goam, and
the \irgin lslands ™
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1800702 Applcability.

This subpart applies to sath activity.
program or project receiving Federal
Ninaneial zseistance {rom the Office of
Personnel Mansgement from the date
this suopast is approved, The dumation
of the applicabllity s the period of
time for which the assistance is su-
thorized.

§900.708 Definitions.

Unless the c¢ontent requires other-

wise, {n this subrass:
" (&) Recigient melns ant State or its
political subdivisions, eny {astumen-
tality of a State or its political sub-
divigions, any public or priveate agensy.
insdtution. organization. or other sn-
Hty. or &by persox o which Federal fi-
nancial assistance is extended directly
or through ancther recipiernt, {ncluding
4Dy SucCCessdr. assignee, or wransferce
of a recipient, bud excluding the witi-
mats beneficiary of the assistance,
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any grant. loan. contract, (other ttan s
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(i1 Proceeds ‘-cm a subsequent
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Federzl Share of its fair mariet value
is pot returned to the Federa! Govern-
ment.

(¢) Facility meens gll or azy pomiion
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real or personsl property or ioterest in
such property. .

(d) Hgndicapped person rneans any
person who has £ physicael or meatal
impairment that substaptizlly limics
one or more major life activities, has a
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Record Type: Record

To: Bruce N. Reed, Elena Kagan

ceC:
Subject: Privatization issue and meeting tomorrow

Tomorrow at 2:30 Ken Apfe! is convening a meeting on the
privatization issue with the agencies. Here is some background
on it. There are still a lot of unanswered questions.

Pending State Requests: We have pending requests from Texas and ‘Ty
= SO

Wisconsin, Texas wants to privatize food stamp and Medicaid _
eligibility state-wide. It is not seeking a waiver to do so0, but . s.
simply arguing that current law allows this. If we say no, then Me che

the.y mgy fall back qn a waiver request. Wisconsin is seeking a U W-LM\J‘I w Ot
waiver in order to privatize.

€ WAt
Areas for Potential Privatization: States may seek to privatize g s
eligibility services in 4 areas: TANF, Medicaid, food stamps, '
and some employment programs. | don't know much about the last Med .
one, but the unions are worried about it and the Dept. of Labor

is coming tomorrow.

IéNED The new law explicitly allows privatization without
Federal permissiqn, and everyone agrees there is nothing to be dely v b W
done about this. :

Medicaid® The law was not changed in this area. The relevant

IangtlJage that ap:|pear§ to preclude prlva?tlzat:‘on is tl'lle . ot s U (2 ) . I (
requirement for "merit systems protections.” This is waivable. . ’

F\oc@ This is the most confusing and most active area.
This 15 also covered by the "merit systems protections” language. )
. ) dwat W7 dly wand,
Texas is arguing that, as long as the handful of people who e Y L‘(‘ ) e
design the computer program that determines eligibility are state /

v/

employees, it can privatize many other parts of the operation.
-
USDA and OPM disagree. “. 6 Foq uiut

Unions' Argument: The unions gave Erskine a paper arguing that
USDA and HCFA delegated their waiver authority on merit systems
to OPM in 1979, and that OPM must do a reg with notice and
comment, not a simple waiver, in order to allow this. But, if

true, this really just delays action and doesn't really change
anything.

Options: | suspect that iegally we can do this if we want to.
State flexibility argues for saying yes, while the unions'
concerns argue no. 1'm not sure | detect a policy issue here,



beyond perhaps a desire to see if the private sector could do

this more efficiently than the public sector. Governors Thompson
and Bush will presumably complain loudly. The departments will
lean toward opposing this.
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From: Bruce N. Reed@EOP@LNGTWY@EOPMRX@LNGTWY
“To: FORTUNA_D@A1@CD@LNGTWY

Date: 1/16/97 7:00pm

Subject: Re: Privatization issue and meeting tomorrow

Message Creation Date was at 16-JAN-1997 19:00:00

| defer to Elena on the legal question. On policy and politics, | think it's a
mistake for us to step in and say no, you can't do this, to a state that's not
even asking for a waiver,
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Record Type: Record

To: Bruce N. Reed, Elena Kagan

cc:
Subject: Re: Privatization issue and rmeeting tomorrow

Just so you know: Texas does have a matter pending before USDA
and HHS, even though it's not a waiver. The state is asking us to
share the costs of a new automated system, and such requests are
routinely reviewed by both agencies. That's the hook that enables
the 2 agencies to say yea or nay on this. Supposedly the agencies
are reéquired to review the RFP's involved to make sure the new
system is cost-efficient, protects federal dollars, and is legal.
Hence the potential opportunity for them to say no eq the grounds
that it violates the merit systems protection requiremﬂmt.
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From: Bruce N. Reed@EOP@LNGTWY@EOPMRX@LNGTWY
*To: FORTUNA D@A1@CD@LNGTWY

Date: 1/17/97 10:52am

Subject: Re: Privatization issue and meeting tomorrow

Message Creation Date was at 17-JAN-1997 10:52:00

still slim grounds te say no, in my view



‘ el _D\cwuﬁr _‘/lo/w

n .v\'.v_-J_:_'l;\..é\,J.CL_ -7
I

. ,_ I VAR Lo —
% o _Prva -kius-..___QLAY_gl_g (‘_ﬂ/_\_ S

] L . (Nrewre I_MQ‘L_-‘\_M.‘L_{__E%.\L_&M___‘ o

el S S

W M, Vv\‘_ e ‘”\\‘/‘“ o v | |




UJ.F.-'?"\J\ wo.\f't'z:l’_i‘-—

THE WHITE HOUSE
WASHINGTON

August 8, 1998

MEMORANDUM FOR GENE SPERLING
BRUCE REED
ELENA KAGAN
SALLY KATZEN
BARBARA CHOW

FROM KAREN A. TRAMONTANO
SUBIJECT GUIDING PRINCIPLES FOR PRIVAT ZATIOM

Months ago many of you gathered for a discussion with John Podesta, Secretary Herman
and others on how we should try to get ahead of various “request;s” for privatization and develop
principles that the Administration could adopt. As next steps, we worked with the labor
community and asked them to develop a set of principles for our consideration. Current events
i.e. Michigan’s effort to privatize its employment services, forcec. our process to the “back
bumer.” Nonetheless, the labor community did develop principl:s that we considered as we
resolved Michigan. Those principles are attached for your revievr and coriment. Your
comments on both substance and process/next steps would be heipful. I know John would like to
respond to the Departments’ request for guidance in this matter.

(a..u..\ v-n.‘/u.-u-. *\- u--s..L)

%LM-L (’g.\ -
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GUIDING PRINCIPLES FOR STATE WAIVERS

Currently most federal programs of assistance to needy ind:viduals require that public
civil servants play key roles. Statutory and regulatory provisions prohibit fuderal agencies from
allowing states to use private confractors to serve in these roles. Tlie policy concerns that
motivated these Congressional and administrative mandates also ruquire that, when a federal
agency is asked to exercise the limited authority that it might have to waive certain of these
mandates on an experimental, sub-state basis, it must carefully scr.tinize proposels to ensure that
these concems are adequately addressed, avoiding harm to intended beneficiaries of the program
and inefficiencies resulting in reduced services to those beneficianzs. Programs that are fully
federally funded and/or are designed to serve the most vulnereble jiopulations, in particular,
require the utmost oversight by the federal government and accouritability for program goals.
Therefore, federal agencies will review any requests to waive the clesign elements of such
programs with the highest standards. To that end:

* States must prove that proposals to waive important stetutory recjuiremenis will not result in
harm to claimants or customers.

* States must justify the need for an experiment.

Experiments should be justified by insufficient public perfrrmance, fraud, cost savings,
or vendor expertise that cannot be efficiently replicated. States should explain why they have
been unable to rectify problems through public sector intervention: within current legal
boundaries. Experiments should not be based solely on an interest. in exploring private
provision.

* States must show evidence of labor-management cooperation in Jesign.
In both the public and privats seetor, the definition of “higl: performance” includes
extensive coordination between front line workers and managers. The insights of all parties,

particularly those who will implement change, must be brought to bear in decision-making from
the beginning of the re-design process.

* The experiment should be designed through extensive public input
States should be held to a high standard for public input. i vidence of stakeholder support

should be required. Vendors should have proven capacity and exgerience, "with docurnentation
available for public evaluation,

* Evaluation should be on-going, with state monitoring, benchmarks, and nzporting,
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" L

Experiments should not be evaluated only at completion. This will requires “sunshine”
provisions and non-proprietary information sources. Employees ol vendor organizations must be
guaranteed “whistle blower” protections in the interest of full disclosure. As ameans to ensure
accountability and duve process, clients shoild be guaranteed face-tn-face options where new
technology is being implemented. :

* Plans must provide structures which avoid conflict of interest.

Experiments should never be designed to create new incent.ives that discourage vendors
from providing services or encourage vendors to determine that cliznts are ineligible.

* Plans must ensure privacy and confidentiality.

* Public employees should retain discretionary decision-making around eligibility and policy
determination.

* Public “failsafe” provisions.
Related to the on-going monitoring, states should be requir:d to show that they can return
programs to state provision without interruption of benefits or services to clients. Vendors

should be made aware, from the beginning, that they will be requirad to facilitate the return to
public provision should the experiment fail.

prin2doc.wpd
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- Welfare Reforms Daily Report — August 25, 1997 (PAGE 3)

Articles.
Copyright 1997 PR Newswire Association, Inc.
PR Newswire — August 25, 1997, Monday - 11:11 Eastern Time
Lockheed Martin IMS To Expand Welfare-to-Work Services In Texas & Florida

Building on the snccessful welfaro-to~work models it bas already established in Texas, Florida, Maryland and Mississippi, Lockheed
Martia IMS announced today it bas been awarded severe new contracts — valued a1 more than $14 million — to administer job
training and other welthre services in Tevas and Florida over the next year.

“Lockheed Martin IMS has demonstrated its ability to improve program performance and create meaningful job opportunities for
individuals trying to achieve self suificiency,” said Gerald Miller, senior vice president and managing director of Lockheed Martin
IMS' Austin, Texas-based Welfare Reform Services. "Texas and Florida are at the forefront of welfare reform, and Lockheed Martin
is confident we can help thousands of additional people in those states gain the skills and expericace they need (o succesd in roday’s
Jjob market *

With these pew contracts, Lockhoed Martin IMS now has 1] welfare-10-mork contracts pationwide. Following is a summary of the
seven new projects in Florida and Texas, scheduled to begin this fall:

« Pinellas County (Fla) awarded Lockheed Martin IMS a one-year, $2 million contract — with a possible one-year extension — to
perform the intake, aspessment and case management for the county’s Work and Gain Economic Self-sufficiency (WAGES)
program, which seeks to move more people from wvelfare v work. AUSTIN, Texas, Aug 25

= The Central Florida WAGES Caalition awarded IMS a one-year, $2.86 million contract — including two one-year options — ©
administer the community work experience and case management, areas of the program in Sumier, Lake, Seminole, Orange and
Osceola counties.

— The Polk County (Fla) Workforce Development Board awarded Lockheed Martin IMS a one-year, $1.8 million contract — with
& ooe-year option ~ to provide job placement and case management services to an estimated 3,875 clients of the county's WAGES
propR: i

-'I'thianast(Fla.)I&s&mWMd—mmwm-mﬂdmmmW.
Goodwill Industries of North Florida Inc., 8 one-year, $1.8 million contract — with two one-year extensions — to oversee the
commmunity work experience portion of its WAGES program in Clay, Putnam, Nassan, Duval and St John's counties.

- The Broward County (Fla.) WAGES Coalition awarded IMS a two-year, $1.9 million contract — with two one-year extensions —
1o administer six of 10 service areas, for the county’s WAGES program.

~ The Rural Capital Area Workforce Development Board in Texas awarded IMS a one-year, $2.3 million contract — with two one-
year options — to create 10 to 12 "one-stop” career ceniers that combine three federal programs: the Job Training Partnership Act
(FTPA), Job Opportunities and Basic Skills (JOBS) and the Food Stamp Employment and Training (FSET) programs. The Rural
Capital area includes seven counties surrounding the ¢ity of Austin and has Round Rock as its biggest city.

= The Houston-Galvestont Arez Council awarded IMS a one-year, $1.6 million contract — with a one~ycar option — to manage and
MMWMSMJNMMWMWMINAWMmllogcmcmcsmsay
City, Lake Jackson, Pearland/Alvin and Wharton.

Lockhoed Mardn IMS launched its Welfare Reform Services business in 1996, putting together a top-flight team of human
government programs that succeeded in belping welfare recipients achieve self sufficiency.

In its first project in Dallas County, Texas, IMS placed 76 percent of its welfare clients in new jobs that paid an average of $431
weekly during its first year of operation — exceeding faderal goals of 54 percent placement and a $292 average weekly salary,

Plsass contact Dana Colarulll if you would (ike to receive the WR Daily Report by e-mail or if you have questions about articles found
'In this publication. (deolarulli@act. dhhs.gov (e-rnall) or 202-401-6951 (voice)).
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Mr. Erskine Bowles . S , { .
Chief of Staff . h o biden | Ay n"’“‘l IR FW
The White House u\)m\'\W\ e e -le._.}\r]r_ﬂ_ CNew Haos
Executive Office of the President
1600 Pennsylvania Aveniue, N.'W. we bavt car, toadd yon daedC
Washington, D.C. 20500 e M? el oo W tara U
Dear Mr. Bowles: St ‘\MA-MMJ'( 9 L OO NS

a-é’/b«-c-.__.

As you know, the State of Texas is seeking approval of the Texas Integrated Enroliment Services
(TIES) project, an initiative that will improve the accessibility and efficiency of public assistance
programs in the state. I am concerned that the final approval of this innovative proposal has

veen delayed. The State of Texas has been expecting a positive decision on this plan for several
months, and I understand the approval is currently being withheld by your office. I urge you to
approve the TIES project without further delay.

One of the goals of recent congressional welfare reform was to allow states more flexibility to
solve their own problems. Through the TIES project, my state has met the challenge posed by
Congress and is positioned not only to markedly improve services to public assistance
beneficiaries in Texas but also to demonstrate that the marketplace can play a vital and effective
role in improving the delivery of these services.

I recognize that organized labor is staunchly opposed to this proposal and has been actively
lobbying the White House against the TIES program. I certainly hope that you will not permit
anyone to inject politics into this policy decision. :

Additional delays in the approval of the TIES program will further deprive the State of Texas the
flexibility.it needs to efficiently implement these public assistance programs and I therefore urge

you to approve this proposal as soon as possible.

Yours respectfully,

United States Senator

PG:pmg
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- May XX, 1997

Michae] D. McKinney, MD.

Commissioner ' .
Texas Henlth and Human Services Commission
P.0. Box 13247

Austin, Texas 78711

Dear Comimissioner McKinney:

I am writing to follow up on our most recent meeting and to respond to your
letter dated March S, 1997 10 me concerning the Texas Integrated Enrolhment Services (TIES)

project. You asked that we provide intcrim Federal guidance undee which Texas could relcase
the TIES request for offers (RFQ), if it so choases. 4

In thig Jetter, I describe the current status of our discussions, the flexibility availeble to the State
under current law, the limitations regarding funetions which must be performed by State
employees, and next steps in the process of moving forward with the TIES project. Because
Texas is considering 2n integrated eligibility system, I address both Medicaid and Food Stamp
pelicy in this letter, the content and language of which have been approved by the Department of
Agriculture, Official notification by the Food and Consumer Service (FCS) of the Department of
Agriculture will be provided to you by the FCS regional office,

Q‘.-l.rmm_s_tams of Our Discussions

Qver the past several months, our staffs have been working together to regolve many issues
related to the development of the TIES project, 8 highly complex undertaking by the State that
involves the integration of three large Federal programs (cash assistance, Mediceid and Food
Stamps), as well as a number of State programs. The State has submitted for review 2 draft RFO
which seeks innovative approaches to the delivery of public services. The RFO calls for proposals
which will replace the State’s computer systern and which will re-engineer the methods by which
eligibility is détermined. Among the important technical and policy issues potentiaily raised by the
RFO is the fundamental question of the extent to which functions historically performed by State
employees ¢could be performed by private contractors,

The State has not submitted an actual proposal to privatize State functions, nor requested a
waiver of any Federal statutes or regulations. Rather, we have engaged in discussions so that the
State will be in a position to communieate to the vendor cormmunity any restrictions regarding
those activities which could be performed by non-public employees.
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Plexjbility Available in Current Statutes and Regulations

Current Food Stamp and Medicaid statutes, regulations and precedent provide the State with the
opportunity to use contract staff to perform a number of functions. Such functions include
design, development and operation of the large and complex information system which the State
expects to implement in TIES. The State could algso employ contract staff to develop and
recommend an integrated and re-engineered eligibility process for the programs included in TIES.
Contract staff could provide training, assist managemment in the transition to TIES. In addition, es
you know, Texas has very broad authority to edminister the Temporary Assistance for Needy
Families (cash assistance) program and can use non-State employecs without limitation,

Therefore, significant opportunities exist for the State to take advantage of the efficiencies and
expertise available through the vendor community in developing TIES. There are, however
limitations on contractor involvement related to clicnt certification and eligibility defermination, as
described below.

Limitations.on Work by Non-State Employecs

Section 1902 of the Social Security Act and section 11(e)(6) of the Food Stamp Act and
implementing regulations reflect the principle that most activities included in the eligibility
determination process must be performed by public sgeacies. Among other reguirements, these
sections require public agencies to administer the Medicaid and Food Stemp programs, and that
ment system employees must perform gl} eligibility functions and decisions, including eligibility
interviews, evatuation, and the actual eligibility determination. The hearing and appeals process
must also be conducted by merit system employees.

A non-merit, non-state employee may not take actions involving discretion or valye judgmems,
including all essential elements of the eligibility determination that relate to the evaluation of
informsation provided by an applicant or bearing on the eligibility determination. While it is not
possible to identify all functions and all interactions involved in secuning eligibility, we can identify
some generic functions that non-state employees can do. Non-state employees, including
volunteers, can perform functions that are outside of the eligibility determination process
including data entry, reception activities, and accepting applications as long as such activities and
interactions with applicanis do not evaluate or verify information or ptherwise act 1o screen
applicants seeking benefits. Non-state employees cannot validate submissions or otherwise screen
applicants from the interview or other parts of the eligibility determination process.

During our discussion last week, the possibility of waivers of the relevant statutes and regulations
was raised. I would like to clanify our position regarding waivers for both the Medicaid and Food
Stamp programs. While authority to waive statutory and regulatory provisions exists for the
purpose of conductmg demonstration projects for both programs, we would not approve a
request to waive the provisions regarding State merit system employees on a statewide basis. We
would, however, entertain a limited demonstration project in which non-merit system employees
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éould conduct 2ll application interviews go long as merit system employecs ¢valuate information
on the application and make the determination of eligibility. Such a demonstration should cover
no more than a litnited geogrsphic area snd would réquire e valid and complete evaluation.

Possible Next Steps

If the State has no further questions regarding the limitations on the uge of non-State staff
described sbove, then the State may release the RFO, under the condition that the State include
the spplicable language from this letter in the RFO. HHS will approve Federal mstching funds for
project planning activities for the costs incurred through the release of the RFO.

In order for HHS to consider approving end funding g contract whick may result from release of
the RFOQ, the State must submit an implementation advanced planning document (IAPD) for HHS'
prior approval following the solicitation process, in accordance with the rules at 45 CFR Part 95,
Subpart F. The TAPD must meet the requirements specified in the cited rules and provide a
tigorous and positive cost benefit analysis for the project. The State may want to advise potential
offerars to make use of HHS' cost benefit analysis guidance for State systems, which I have
enclosed for your review. We will consider BHS funding for the actual project itself at such time
es the State submits and an XAPD for approval by the Federal agencies.

If you have questions regarding the policy described above, or if you change your plans for
releasc of the RFO as a consequence of this letter, please notify my office that the State js not yet
prepared to move forward. My staff and I are available for edditional discussions,

HHS and USDA staff are also gvailable to continue their ongoing discussions with your office.
Mark Ragan, Directar of the Office of State Sysiems, Administration for Children and Famifies or
his staff will be in contact with your office shortly. Ruthie Jackson, FCS Regional Administrator
will also be in contact with your office.

I want to express my appreciation for your understanding of the complex issues raised during our
consideration of the TIES project. [also appreciate the time and effort you and your staff have
contributed towards mowving these issues to resolution. If you have any questions.concerning the
content of this letter, please do not hesitate to call me or Mr. Ragan at (202) 401-6960,

Sincerely,

Kevin Thurm
Enclosure
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I AUSTIN — Tuxss bas never bees
knownulbuﬂmotmnmdhw bat
Leaders heve bega victorious so far
ddﬂn‘lhﬂﬂm&&ﬂhrwdﬁnandhnn
plan sought ¥y ctate GOP leadera, - -
In responss, Gov. Gedrge W. Pusk and
Sen, Phil Gramm, R-Texes, bave ques
thoned why federsl officlls are taking 90 -
19ng to approve e state's Tequent to'lg) -

"1;"\-

Largest Inbor anlons have arged '
sident.Chinton, end adminisration
lomnampuanl ‘framn - Texes

lhdnmmnuotmm'm - Morton Bahe,

president 4
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mmuummumnp
pmnlbdmmemtecmmemm

Service

‘welfare privatization

BWthmmmonddaymfederaIOKofTexasplan

Brployeos Intesuaticunal Ution
and the Americen Pederation of State,

County end Municipal Ruiployees.
worsk 82 Vilion, expected from EDS,  ne topic was the Texas woifura plan.
Lockhoed Maritn and other globel Arms  The habor officlals told Mr. Clinton W

gowmpnahcmowltmmm

.. Unioz representatives for stato em-

phymlwmmwmmmm
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""" we have raised have

obvloub'mmd the track down,” sald

Behr sxid,
of the Communt- -

t,ii:‘l-mﬂng a meeting March 28 &t the
White Mouse, Mr. Clinton met with Mr.
mmmmemdmmm
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Rep. Robert Juped), DSen
of the House Appropriations Comamitiee;
bag expressod comcerns about the privat-
.ization propusal and is \mpact on State

- Plesse soe GRASM 02 Page SIA.

" bold ap the Texas privatiention propusal,
saying there ig growing vesistance t tho
groposal ameng siate lawmakers,

“We'vo canspd a ot of state legistators
1n Texas to inke n cdoser Took at this,” Mr.

Angulo, head
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Gramm, governor question del;y |
in federal OK of Texas welfare plan

Continued from Puge GA.
employees.

"We wait your deeition on m™a
TIBS project You promised an an-

He bag imtroduced- &-bill. that SWer last Monday, In my stats, wo
wouwld Limit the scope of the privar. take pocple at thelr word. | bave

lzarian plan. Other propasila to con.
tral privatization heve baap fntro-
doced by Rep. Elliomt Naishmr,
D-Austin, and Sen. Gonzalo Barrien-
tas, D-Atstin, '

In 1995, Texas lawmakers pagsed
& blll overhauling the state welfare
system,

The firms, to parmership with
stats walfare officials, found lan.
gnage iz the .bill thet apened the
door to privatiziag the public wel.
{are Systam.

The Texas Health and Human
Services Commission, citing the leg-
Istation two years ago, is prometing
the merits of the privatization proe
posal [n Austin and Washington.

Heslth and Human Services
Commissioner Mike MeKinney, a
former amployee of an EDS snbaid-
iery, has eriticized the federal gov-
ernment for delaying its dacision
on the propasal — which has been
dubded the Texas Integrated En-

rollment Sarvices (TIES) program.

And there has been an incress
ingly pointed exchangs of lefters

" between Mr. McKinney and fedaral |

officlals, inclading Secretary of
Health and Huthan Services Donna
Shajala

Racently, Mr. Bush joined-the
campaign when he wrote to Heslth
and H;man Services Secretary Don-
ua Shalsla. 1

called to seek an explanation, Tex-
ans are eagerly awaiting your deci. *
pion to save laXpayeTy’ monsy and
improve services fer welfare recipl-
:nm." he said i a Jetter dated April

Mr. Gramm followed that with a
lerter to White House Chief of Staff |
Ervikige Bowlas thet read:

“I recognize that organizsd labor
1s staunchly epposed to this
al and has been actively lobdying
the White House against the TIES
program. ] ceriainly hope that you |
will oot permit anyoae to inject pols
ides fnto this policy decision.”

Federsl officials say they hLave
besn Welghipg Iin the input ‘from
ths labar usjons.

“Cartalnly we've Beard from the
nadonal uniogs We're locking at

-the project {tself but we're willing

to lsten ™ satd Michasl Kharfed,
spokesman for the US. Department
of Health apd Human Services.

Labor leaders, lncluding repre-
sentatives of state employee unions, .
Kave sald any moves 10 privatize
welfare will not only mean the loss
of jobs but also result in inferier
fervice to weliare recipients.

Advocates for low{ncome Tex:
ans also criticized privatization,
taying they fear lncreafed compul
erization of services will reznove a
“humag element” from the welfare
precess,

Spokegzmen for EDS and the oth-
er Hirms [nrerested in bidding to
rup Texas’ welfare system have said
state employees should not bej
afrgld of leging their jobs — and
that services for welfare clienm
would be improved

What bappens with Texas' wel-
fare system {3 being watched
around the padon.

If approved in Texas, the lucra-
tive privatization contracts are ax-
pectad to pave the way for private
firms to bid on welfare gysems in
dotens of other states,

"It does have implications for
the rest of the country,” said Marcia
Kinsey, an apalyst with the Center
far Public Policy Priorities, an Aas-
tin-based reseerch group examin-
ing issues affecting low-income
Texuas

Meanwhiie, Texas unicn leaders
say that even if the proposal is
eveatually approved, organized la-
bor has scored a victory simply by
delaying the entire process =

the besr wishes of Mr, Buah,
Me. Gramm and big business.

*“Two years ago, 8t the end of the
last legisiadve seaslon, we decided
to fight this,” said Mike Grogs, an
organizer with the Texas State Bm-
ployses Uniox.

He and ethers admit they have

been somewhat surprised at how

d labor hes bean able to

siow down what he calls “the rap-

away traln” Sf privatizstion i Tex-
nl
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Health and Human Serv1ces on Fr
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oulq save

Ogher states havel
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programs.

watchxng the Texaﬁ effort,

hhen he 51gned a welfare overhaul last fall,

'of Health ,and Human Services said any private contractor

s for the screening of applicants for foed
ment ef fectlvely guts the Texas plan, which
yees to screen applicants for several public

1
!.f] :
i :
te OfflCES that handle appllcatlons and hiring

tem, Gov. George W. Bush has said the state

]

S

hoping it would open doors
who tookx heat from

has been under

'well Pre51dent Cllnton,

it
o grant Texis a walver from federel rules requlrlng[government

to conducththetscreeﬁ
Id" I g

ng

ngifor peop}e seeking Medlcald and focd stamps.
i
' l

' or denylng the walver, the Department of

fday rold Bush to proceed with his plan and seek

plds'from private col panles --{&s long ag. state employees continue to screen
yediCaid and food stamp appllcants, said Health*and Human Services Department
spokasman| Michael Kharfen . ;
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Governor {Bush is 1ncredulous H

ﬁcKin?ey, ;
after 21/2‘Fpurs,
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who we

saylnb he

Bush:

Hughesi and Mike He state's commissioner for health and human
servﬁces, angrily 1} Jttthe reéponse from the federal agency was no
answer tg Texas' pr _ )

iWe were not givé ind we were not glveh a- yes. *' Hughes said.

1!
?t the Whlte House cannot give a yes' or a no'

: 1
o_Wash$1gtén on’ Frlday to meet with federal officials,

was dlsgusted" and had wasted his time.
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1 } |
LCket an 514 on a .cab, and I want my money
g there,;and ig, was very cordlal and everybody
ne is, I/ have perm1551on to do exactly what I

|
tvices Department offzc;als told McKinney that the new
! ¢ the flEXFbllltY to hirey private companies to distribute
Temporary Assistance £o Needy Famllles, one of the programs known as welfare.

eeident decided they wanted to retain statutes and
‘Medicald and food stamp programs, '' Kharfen said.

!é reaction |to Texas' plan angered Republican Sens. Kay

and'U s Rep. Sam Johnson, R-Plano, all of whom
atlon to|force Clinton to approvethe plan.

&ever, gaid that what the federal government

13 Texaleeglslature intended in its 1985

' ‘

I

lcant money by ‘doing computerization and

o privatize in order,to save

|Aust:.ni wha helped draft the state welfare law.

g and p oplq who, need human services get the |
Twrthout hav1ng to traipse all over

I
|

Coa b

welfare plan said they belleve the federal government's
e's sruash roward turning over government jobs to private

related bill mov1ng through the Legislature.

Lv1nd1cat}on of what the Texas Legislature is doing,'' said
1de t of the Texas 'State Employees Union, which opposes any

gljob e

‘blddl%q
tate‘ The
panel of

| |

der”the pflvatlzatlon proposal.

planls opgqnents sald doesn't stop Texas from making it
are benefits and improving the computer system used to
!Llng upithousands of state ' jobs to private

t of |the glan, sone legislators have said.

1
artment|of Human sérvices and other agencies have
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EXECUTIVE OFFICE W~ ’T’“““\" 2l -
OF
GOVERNOR GEORGE W. BUSH |

STATE OF TEXAS

FAX NUMBER: ' 512/475-2211
OFFICE NUMBER: 512/463-1762

TO: Mr. Erskin B. Bowles
' Chief of Staff for the President

FROM: Governor George W, Bush

DATE:  April 24, 1997

Total number of pages including cover sheet:  2°

NOTE: Should the entire fax not be received, please call the telephone number listed above.

COMMENTS: |

Hard copy follows. l

msﬁnm&wmmhrmnmuummmd or both. This informarion is intended only l
for the use of the individual or extity namead on this facsimile cover ke,  Any disclosure, copying
distribation or use of this information by any porson other than the intended recipient is prohibized. If you

have received this faceimile in exror, pleasc notify us by welephone immediately at (512) 463-1762 so that we
can armange for the retrieval of the tranumited documents at oo cost to you.



Srtratror TeExas
OFrICE OF THE GOVYERNOR

GEORGE W, BUSH
GOYERNOR

April 24, 1997

Mr. Erskine B. Bowles
Chief of Staff
The White House

Washington, D.C. 20500

Dear Mr. Bowles:

. Several weeks ago, you assured me that the White House would

expeditiously decide about Texas’ Integrated Enrollment Services
(TIES) project.

My office has not heard anything from you all. After months of
pegotiations with the federal government, it is inconcefvable that the

White House csnnot make up its mind, one way or the other, about a
project important to our state.

Your indecision is not in the best interests of our taxpayers or the

welfare recipients we are trying to help. Please do us a favor and
decide. Texas deserves an answer, and you ought to give us one.

Sincerely,

George W,

Post OFnce Box 12428 AustIn, TEXAS 78711 (312) 463-2000
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