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Committea on Waye and Means ave an (ewd
U.S. House of Representatives iuLouybucv Proaas
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Dear Mxr. ChRivman:

This presente the viaws of the Department of Justice on
H.R. 1048, a bill that would make various correcticne to Lhe
Perconal Respenribility and Work Opportunity Reconciliation Act
(PRWORA) . The Administration supports enactment of H.R. 1046.

We do, howevver, have a number of concerns and recommendations,
as discussed below. . .

i As a general matter, we axe
concerncd that this lagislation does not include all of the
provisiens contained in the Administration's dratt PRWURA
technical corrxectione hill, which was transmitted to Congress on
December 16, 199€. We are particularly concerned about the
vmission from the draft hill of g proposed technical amandment
regarding the charitable choice provisione of section 104 of the
PRWORA. We stryongly urgae tha incorporation of the section 104
amendments that the Administration recommended last November in
any tecihimical amendments to the PRWORA. The Establishment Clause
of the Constitution prchibite states from funding pervasively
Bectarlau crganlzations or raligiemis activities. Congress'
failure to clarify certaln provisions in section 104 that mignt
be read ap incocnsimtent with this constitutionally compelled
preclusion creates a sericus rigk that the provision will be
implemented in an wneonstitutional manner.

in additlun to the ocotion 104 smandments we previously
proposed, we balieve one further correction to section 104 ehould
be made to clurlify constitutional resrrictione under the
Establishment Clause. Section 104(j) limits the use of funde
provided under sulwsection 104 (a) (1) (R) (which allows states to
contract with religiously-affillated organizations) to non-
sectarian activiiLles. We would expand this limitation to reach
also in-kind benefits provided by a state under subsscticn
(a) (1) (B), which permics statoc to issuwe "erertificates, veouchers,
or other formg of disbureement" that are redeemable with
religiously-affiliared crganizations. Thum, we recommend that
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subsecticn (4) be amended, in tuiv, as follows: DRAFT

WLIMITATIONS ON USE OF FUNDS FOR CERTAIN PURPCOSES. -- No
funds provided directly to institutione or organizations to
provide services and administes programs under subsection
(a) {1) (A) gr {(a) () (B) shall be yged or expended for apy
gectarian activity, inciuding sectarian worship,
ingtruction, or proselytigzation.",

Wirh this additional amendment ¢o subsection (j), we thus
reiterate the importance of including the uther amendments to
secrion 104 that we proposed earlier.

io
With respect to section 432 of H.R. 1vaé ("vegilication of
eligihitity for fedaral public benefits"), amending secticn 432
of the PRWORA, the Department of Justice believew thar the
proposed amendments to gection 432 (al are unnecessary and
counterproductive. The Department is preparing intwerim guidancoe
on how to varify citizenship, qualified alien status and
eligibility under Title IV of the Personal Kesponsibllity and
Woxrk Opportunity Reconciliation Act of 199é, which it intends to
release promptly. To the extent that the amendmente uasws intended
to require regnlations implamenting a system for verification
available to all providers comparable to the computerized syscem
uscd by providera complying with section 1137 of the Social
Security Act, it is not feasible to establish such a system
within the prepoead 50-day timeframe. The INS is, however, in
the process of developlng such a system, and will implemenL It as
scon as it ls technirally and practically feasible to d¢ so.

In addition, the purpose of paragraph (2) of the propesed
amendment, which substitutee the phrase "setting forth procedures
Lur verifying" for the word 'requiring," is unclear. The
Deapartment of Justice agks that, if section 432z is retained, this
provision be oclaxified. Tn particular, the Department believes
that there should be no ambiguity that compliance with the
AtlLuiney General'e regulationg regarding verification of
eligibility for federal public benefits is mandatory. Aithough
the Department of Justice intends to build principles of
flexibility into the final regulationg to sccommodate bona fide
state needs, requiring previders of federal public benefits to
abide by the verification procedures set forth in the regulatiomns
is necessuly to ensure consistant determinations across programs,
as well as to avoid discrimination agalnst persons who are
perceived to be foreigners.

snéian Lollyee in Alooka. 2Additimmally, although Senator
Stavens' office has raiped concerns about this issuye, & technical
amendmant to Lhe definition of "Indisn tribes in Alaska* remains
necesgsary to conform the definition to the recognized definition
ot "Indian cribe" in the Indiasn Saelf-Defermination and Education

2



- APR-03-1997 17:23 TO:ELENA KAGAN FROM:COCK, MY P. 8/9

» LI ;l
' . . tes .
et E gy ;,w.“__u g

aspistance Act, 25 U.S.C. 45Ub. The current dofinitlion nf Indian
" Tribas in Alagka in section 419(4) (B) of the Soclal Security Act,
as added by section 103 of the YKWORA, Ly including entities that
are por. Indian tribes and excluding existing federally recognized
trives, falls outside the line of authorliy that rcoognizes tha
special political relationship between the U.S. government and
Indian tribes and conflicts with the principle of
government.-to-government relations with Indlan tribes. As a
result, this definition raises potential litlyation and policy
concerns. The amended definition, as set forth in the
Adminigtration's draft bill, is intended to reduve the risk of
litigation an this issue. In addition, application of this
variant definition tc the portion ¢of Cnild Care Develcocpment Block
Gront {(CCDRBG) funding transferred from the Temporary Assistance
for Needy Families program undery section 21p of the Sucial
Jecurity Act (AR added by section 603 (b) of the PRWORA) will make
impeasible, in the case of Alaska Natives, the operallon of =
single unified child care program under CCDBG.

" ed mlien,” We are also concerned
about the scope of the amendments to section 431 of H.R. 1048.
Although noctien &3) (a) is responsive to our request that the
benefit-administering agencies assume responsibility for
determining the existence of a substantial connection between the
battery or cruelty suffered by an alien and his or her need f[ur a
ppecific benofit, the bhill does not adopt paragraph two of the
Administration's proposed amendment to section 431(¢C}, which
clurifics that the Attornay General retains the responsibility
for promulgating uniform guidance for the affected agencies on
the definitions of battery and extreme cyuelty, and the standards
for determining the existence of a substantial connection.
Without Lhis provicion, sgenniea may feel obligated to promulgate
thelr own guidance, in which case aliens seeking benefits would
be required to meet different arandards when raguesting benefits
from different agencies, which might have the indirect errect or
forcing a battered alien to remain in jeopardy longer as ha or
she struggles to meet digparate agency reguirements. We
ragpectfully reguest that the bill he amended, as follows, to
clarify that the Attorney General retains the authority to issue
the uniform guldance:

() BATTERED ALIEN DBFINED AS "QUALIFIED ALIEN" FOR LIMITED
PURPOSES.--8ection 431(c) of the PRWORA, as added by sec. 501 of
P.L. 104-2VU8, is uumended by 2dding at the end of paragraph (2) (B}
the following: .

"After consultation with the Secretaries of Health and Human
Services, Agriculture, and ilouning and Urhan Development, the
Commissioner of Social Security, and as appropriate with the
heade of other Federal agencicos administering benefit programs,
the Attorney General shall issue guidance (in the Attorney ‘
General's sole and unieviewablo discretimon), for purpoges of this
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subsection and section 422 (f£), oh --

"{i)} the meaning of the tesws 'battery' and ‘extrema
cruelty'; and;

“{ii)} the standards and methodv to be uscd for
determining whether a substantial connection exists between
battery or cruelty sutfered and an individual's noed for
benefits under a specific Federal State or local program.".

thsz_sommgngg_ang_gggggzgg; In addition to the technical
amendments discussed above, we suggest three gLhiers, TFirat, we
have 3 comment with respect to the technical amendment proposed
in section 402 of H.R. 1048, Section 402 makes changes to
references within the PRWORA to gection 243 (h) of the Immigration
and Natilonality Act (INA), to take into account Lhe modification
and racoldification of section 243(h) as section 241(b) (2) of the
INA by the Illegal Immigration Reform and ilmmigrant
Repponaeibiliry Act of 1996 (IIRIRA). The technical amendment in
secticon 402 assumes that the modification and recodiflication erc
cffective upen enactment of IIRIRA; however, sectlon 305 of
IIRIRA provides that these changes are not effective uniil the
firot dsy of the first month beginning more than 180 days after
enactment of ITRIRA (l.e.. April 1, 1997). We therefore suygest
the following amendment to section 402:

Sections 402(a) (2) (A) {1id), ¢02(b) (2) (A) (iid), 403 (b) (2} (C),
412(b) (1)} (C), and 431 (b) (5} of the Personal RaesponsiblliLy
and Work Oppertunity Reconciliation Act of 1996 are each
amended by striking "section 243 (h) of such Act" each place
it appcore @nd ingerting “gection 243&h) of such Act (as in
effect immediately before emsobmene S ﬁg%y ?
section 307 of Publiec Taw 104-208) or aec'lo b)( ) of

such Act (as amended by section 305(a) of Public Law luv4-
208) .

Sevocnd, we have sncglewed rwo additional PRWORA technical

amendments. Both amendments-jpvolve sections of the IIRIRA that
amend seclion eﬁfﬂ:; the PRWORR;

Thank you feor your consideratinn of this matter, Please do
not hesitate to call upon us if-we may be of further assistance,
The Office of Management and Budget has sdvised that there is no
objection from the standpoint of the Administration's program to
the presentatiovn of thia roport.

Sincarely,

: Andrew Tois
: Assistant Attorney General
Enclosure '
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AMENDMENT TO PRWORA
{REGARDING SECTION 431 (c)}

Under the Personal Respeneibility and Work Opportunity Act of
1996 ("PRWORA"), only "qualified aliens" are eligible for certain
federal public benefits, and providers of such benefits must verify
that applicants are indend qualified aliens eligible for benefits.
Section 432 of the Act in turn regquires the Attorney General to
issue regulations requiring saurh verification, and the regulations
are, to the extent feasible, to adopt procedures comparable to
thoee used in INS' Systematie Alian Vmrification for Entitlements
System. Section 501 of IIRIRA amends section 431 of PRWORA to
create an additiconal category of qualified alien: an alien who (or
whose child) has been battered or subjected to extreme cruelty in
the United States by a spouse, parent or member nf tha spnuse‘’a or
parent's family with whom they zeside if, in the opinion of the
Attorncy Cecnovral, there is a gubstantial connection hatwaman the
battery or cruelty and the alien's need for the public benefits
sought, and if the alien har been approved for, or has a paririon
pending that sets forth a prima facie case for, admissibility or
suspension of decporxtation under one of several specifiaed pravigians
of the Immigration and Nationality Aet ("INA®), Sea PRWORA
§ 431(c). In order for o bencfit provider to determine whether an
applicant is a gQualified allen under this provieion, it will
yanerally have to obtain confirmation from the INS ox ECIR that the
applicant has indeed been approved for, or has a petition pending
thal sels furth a prima facie case for, adminoibllity or euspension
of deportation under one of the speclfied provisions of the INA.

Section 384 of IIRIRA prohibits the Justice Department,
including INS and ECIR, f[:um disclosing to anyone outeide of the
Juetice Department any information which relates to an alien who is
the beneficiary of an applicalivu Lur relief under several of thesc
sama provisions. Although the commendable purpose of this
provisicn 1& to prevent the mlpuse of information regarding
battered aliene, it might be read to preciude the INS and EOIR from
cooperating with federal, state or locvul eurliLies seeking to verify
the status of allens seeking benefits pursuant to section 431(c) of
PRWORA. Yection 642(c) of the IIRIRA mufjdales Lhat the INS respond
te inquiries from government agenclies seeking to verify citizenship
or immigration status "Ior any purpose authoriged by law.“ Section
642 requires INS to provide governmental entities with varification
information regarding £ilings under the INAR provislous refsrenced
in gsection 431(c). Section 642 does not, however, on its face
authorize EQIR (which has jurisdiction over detarminations uudey
some of the epecified provisiens) to release such information. Norx
does 1t authorize dieclosure ot such verification information Lo
non-governmental benefit providers. To clarify that both the INS
and EQIR can discleose to all benefit providers inforuwmliva
necessary for verification determinationg mandated by PRWORA, we
suggest the following technical amendment:

Proposed Amendment:
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Me&’{e’eé‘;\l r:raec (b) of ITIRIRA by a adding at the end thereof a new
paragraph (5):

384{b) (5). Neithaer subsection (a)(2) nor any other provieion of
law shall be construed to limit the authority of the Department of
Justice to disclose information to federal, state, or local public
or private benefit-granting entities for use solely in determining
benefit eligibility under sections 431l(c) and 432 of the Personal

Regponeibility and Werk Opportunity Reconciliation Act of 1996 (as
amended) .

AMENDMENT TO PRWORA
(REGARDING SECTION 431(e))

Section 501 of IIRIRA adde to the categories of rgualified
alien" under § 431 of PRWORA certain battered aliens who have been
approved for, or have pefitions panding that asar. forth a prima
facie case for, admissibility or suspension of deportation under
one of rRAVAaral aperified provigiong nf tha TNA, tme of the
enumerated INA provisions is § 244(a)(3), which provides for
sugpension of deportation of an alien whe (or whooe child) hac been
battered or subjected to extreme cruslty. However, IIRIRA provides
that aliens sseking surch relief after April 1, 19897, must de ao
under a new provision, § 240A(b)(2), which provides for
cancellation of removal ©f an mlien who (ox whose child) hag been
battered or subjected to extreme cruelty. Although IIRIRA replaces
the procees of ‘“puspension of depertation" with that of
"cancellation of removal," § 501 only references §& 244 (a) (3).
Thus, it might be thought that aliens subject to the new
cancellation of removal provision will not be qualified aliens
under PRWORA, although their eiroumstancep are identical to thooe
who filed for suspenslion of deportation. We therefore propose
amcending § 501 to gtate explicitly that gqualificd aliecns include
aliens filing petitions under the new § 240A(b) (2).

Proposed Amendment:

Amend subsectien (iili) ¢f, and add a new subsection (iv) to,
sectien S01:

(1id) suspension of deportation and adjustment of status pursuant

to section 244 (a) (3) of such Act (as in effect prior to Apxril 1,
i227) .

v 4 : ipn XIS oL

Act, or
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