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RECORD TYPE: PRESIDENTIAL (NOTES MAIL) 

CREATOR: Cynthia A. Rice ( CN=Cynthia A. Rice!OU=OPD!O=EOP [ OPD 1 ) 

CREATION DATE!TIME:20-MAY-199B 14:19:40.00 

SUBJECT: We will have new data POTUS could talk about tomorrow 

TO: Cynthia Daiiard ( CN=Cynthia Dailard!OU=OPD!O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TO: Elena Kagan ( CN=Elena Kagan!OU=OPD!O=EOP @ EOP [ OPD 1 
READ: UNKNOWN 

TO: Laura Emmett ( CN=Laura Emmett!OU=WHO!O=EOP @ EOP [ WHO 1 ) 
READ: UNKNOWN 

TO: Bruce N. Reed ( CN=Bruce N. Reed!OU=OPD!O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TEXT: 
Melissa has arranged for the 5:00 pm embargo on the MMWR to NOT apply to 
the tobacco article. Thus, it will be available to reporters starting at 
7:00 am tomorrow morning. She gave me a one page fact sheet so long as we 
promised we would not leak it ahead of that deadline. Dailard is looking 
at the materials now (and working on possible Q&As) but it looks like info 
we could use --

Only B6 percent of teen daily smokers who try to quit actually do so. 

Young people underestimate the addictiveness of nicotine -- 75 percent of 
daily smokers who expect to quit are still smoking five years later. 
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL) 

CREATOR: Scott R. Palmer ( CN=Scott R. Palmer/OU=PIR/O=EOP [ PIR 1 ) 

CREATION DATE/TIME:20-MAY-1998 14:49:35.00 

SUBJECT: UC Admissions Data 

TO: Julie A. Fernandes ( CN=Julie A. Fernandes/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TO: Michael Cohen ( CN=Michael Cohen/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TO: Elena Kagan ( CN=Elena Kagan/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TO: Judith A. Winston ( CN=Judith A. Winston/OU=PIR/O=EOP @ EOP [ PIR 1 ) 
READ: UNKNOWN 

TO: Peter Rundlet ( CN=Peter Rundlet/OU=WHO/O=EOP @ EOP [ WHO 1 ) 
READ: UNKNOWN 

TO: Tanya E. Martin ( CN=Tanya E. Martin/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TO: Edward W. Correia ( CN=Edward W. Correia/OU=WHO/O=EOP @ EOP [ WHO 1 ) 
READ: UNKNOWN 

TO: Maria Echaveste ( CN=Maria Echaveste/OU=WHO/O=EOP @ EOP [ WHO 1 ) 
READ:UNKNOWN 

TO: Sylvia M. Mathews ( CN=Sylvia M. Mathews/OU=WHO/O=EOP @ EOP [ WHO 1 ) 
READ: UNKNOWN 

TEXT: 
The UC System will likely be releasing later today its preliminary 
enrollment data for Fall 1998. I will forward the information to you as 
soon as it is available. I will also have a complete breakdown of the UC 
admissions data for your consideration shortly. 
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL) 

CREATOR: Cynthia A. Rice ( CN=Cynthia A. RicejOU=OPDjO=EOP [ OPD 1 ) 

CREATION DATE/TIME:20-MAY-1998 15:58:49.00 

SUBJECT: Call Cynthia Rice ASAP--re: Harkin liability concern. 456-2846 

TO: ELENA (Pager) #KAGAN ( ELENA (Pager) #KAGAN [ UNKNOWN 1 ) 
READ: UNKNOWN 

CYNTHIA (Pager) #RICE ( CYNTHIA (Pager) #RICE [ UNKNOWN 1 ) 
READ: UNKNOWN 

TEXT: 
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL) 

CREATOR: Phillip Caplan ( CN=Phillip Caplan/OU=WHO/O=EOP [ WHO 1 ) 

CREATION DATE/TIME:20-MAY-199B 16:20:15.00 

SUBJECT: 

TO: Elena Kagan ( CN=Elena Kagan/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TO: Bruce N. Reed ( CN=Bruce N. Reed/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

CC: Sean P. Maloney ( CN=Sean P. Maloney/OU=WHO/O=EOP @ EOP [ WHO 1 ) 
READ: UNKNOWN 

TEXT: 
I'm very sorry that there was a screw-up here today. Sean and I are 
looking into the details of how the versions got mixed up. It won't 
happen again. 
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL) 

CREATOR: Cynthia A. Rice ( CN=Cynthia A. Rice/OU=OPD/O=EOP [ OPD 1 ) 

CREATION DATE/TIME:21-MAY-1998 19:02:37.00 

SUBJECT: Here's the compilation of all our tobacco fact sheets 

TO: marti.thomas ( marti.thomas·@ ms01.do.treas.sprint.com @ inet [ UNKNOWN 1 ) 
READ: UNKNOWN 

TO: pkaeding ( pkaeding @ bangate.fda.gov @ inet [ UNKNOWN 1 ) 
READ: UNKNOWN 

TO: Jonathan H. Schnur ( CN=Jonathan H. Schnur/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TO: Neera Tanden ( CN=Neera Tanden/OU=WHO/O=EOP @ EOP [ WHO 1 ) 
READ: UNKNOWN 

TO: Jennifer L. Klein ( CN=Jennifer L. Klein/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TO: Sarah A. Bianchi ( CN=Sarah A. Bianchi/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TO: guzy.gary ( guzy.gary @ epamail.epa.gov @ inet [ UNKNOWN 1 ) 
READ: UNKNOWN 

TO: sheketoff-emily 
READ: UNKNOWN 

sheketoff-emily @ dol.gov @ inet [ UNKNOWN 1 ) 

TO: Cynthia Dailard ( CN=Cynthia Dailard/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TO: JONATHAN.GRUBER ( JONATHAN.GRUBER @ MS01.DO.treas.sprint.com @ inet [ UNKNOWN 1 
READ: UNKNOWN 

TO: johara ( johara @ osophs.dhhs.gov @ inet [ UNKNOWN 1 ) 
READ: UNKNOWN 

TO: Anne E. McGuire ( CN=Anne E. McGuire/OU=WHO/O=EOP @ EOP [ WHO 1 ) 
READ: UNKNOWN 

TO: Fred DuVal ( CN=Fred DuVal/OU=WHO/O=EOP @ EOP [ WHO 1 ) 
READ: UNKNOWN 

TO: Richard J. Turman ( CN=Richard J. 'Turman/OU=OMB/O=EOP @ EOP [ OMB 1 ) 
READ: UNKtl0WN 

TO: Toby Donenfeld ( CN=Toby Donenfeld/O=OVP @ OVP [ UNKNOWN 1 ) 
READ: UNKNOWN 

TO: Mary L. Smith ( CN=Mary L. Smith/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TO: Cathy R. Mays ( CN=Cathy R. Mays/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TO: Elena Kagan (.CN=Elena Kagan/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
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READ: UNKNOWN 

TO: gclaxton { gclaxton @ osaspe.dhhs.gov @ inet [ UNKNOWN 1 } 
READ: UNKNOWN 

TO: Tanya E. Martin { CN=Tanya E. Martin/OU=OPD/O=EOP @ EOP [ OPD 1 } 
READ: UNKNOWN 

TO: Michael Cohen { CN=Michael Cohen/OU=OPD/O=EOP @ EOP [ OPD 1 } 
READ: UNKNOWN 

TO: Nicole R. Rabner { CN=Nicole R. Rabner/OU=WHO/O=EOP @ EOP [ WHO 1 } 
READ: UNKNOWN 

TO: Jeanne Lambrew { CN=Jeanne Lambrew/OU=OPD/O=EOP @ EOP [ OPD 1 } 
READ: UNKNOWN 
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TO: Christopher C. Jennings { CN=Christopher C. Jennings/OU=OPD/O=EOP @ EOP [ OPD 1 
READ:UNKNOWN 

TO: Charles W. Burson { CN=Charles W. Burson/O=OVP @ OVP [ UNKNOWN 1 } 
READ: UNKNOWN 

TO: William H. White Jr. { CN=william H. White Jr./OU=WHO/O=EOP @ EOP [ WHO 1 } 
READ: UNKNOWN 

TO: Barry J. Toiv { CN=Barry J. Toiv/OU=WHO/O=EOP @ EOP [ WHO 1 } 
READ: UNKNOWN 

TO: kburkel { kburkel @ os.dhhs.gov @ inet [ UNKNOWN 1 } 
READ: UNKNOWN 

TO: Glen M. Weiner { CN=Glen M. Weiner/OU=WHO/O=EOP @ EOP [ WHO 1 } 
READ: UNKNOWN 

TO: Barbara D. Woolley { CN=Barbara D. Woolley/OU=WHO/O=EOP @ EOP [ WHO 1 } 
READ: UNKNOWN 

TO: Jerold R. Mande ( CN=Jerold R. Mande/OU=OSTP/O=EOP @ EOP [ OSTP 1 ) 
READ: UNKNOWN 

TO: Joshua Gotbaum { CN=Joshua Gotbaum/OU=OMB/O=EOP @ EOP [ OMB 1 } 
READ: UNKNOWN 

TO: Peter G. Jacoby { CN=Peter G. Jacoby/OU=WHO/O=EOP @ EOP [ WHO 1 } 
READ: UNKNOWN 

TO: Thomas L. Freedman { CN=Thomas L. Freedman/OU=OPD/O=EOP @ EOP [ OPD 1 } 
READ: UNKNOWN 

TO: Laura Emmett { CN=Laura Emmett/OU=WHO/O=EOP @ EOP [ WHO 1 } 
READ: UNKNOWN 

TO: Bruce N. Reed { CN=Bruce N. Reed/OU=OPD/O=EOP @ EO]:> [ OPD 1 } 
READ: UNKNOWN 

TEXT: 
They can be shared outside the Administration, but are not designed for 
press.==================== ATTACHMENT 1 ==================== 
ATT CREATION TIME/DATE: 0 00:00:00.00 
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FF57504384210000010A02010000000205000000A4D4010000020000DE9661475E67F58B84FCAB 
96033D376A4CAC5EADC8DD3A5F520440814BCDA5A33F96AFAD199886AE71A95CA11FF602AB6E7B 
2FA2FB2922F7800FF7C454E287BAF36E1CFA5BBE2EFE74CCOD5E613F19C4B9587F5C4717961A76 
OF05E7DD8500350139D852A24F7DD4987FBB1F8EA033B1AC6F6F66146302EA7E7BDEF7A9733828 
26CE961A6378EC5DE51052354586C9F4DC2EC42F6FD3C96DD8488D2E08A406CAEB5B57BEEC140D 
09AE1A247A6EOCDFA18305BD57848ACA52657B480740F810EBl1762000B5E56CF6572315D8ED6A 

. FC9E09E7ECF2AD2919F55EB9734CB021EA86EA1CD3AD32D4A737EC5436D9369A8553F3FBCD5921 
9C17647D9BD33AF7CDA8932DF8CD43E139E7FC075AE65871B029626E273ABA19E97899B45A2C87 
2FD38A7081F50D475C6E733BC8DDF188A55ED67317DDC2D26BAF2B80C8DC3324DFE60667190491 
OEDF4D998AD8DC43EB60B95F4857A40A3DOD1BC357A754EOACAE86DBB53FC6D4DC5D3C8DC2DDA9 
B47B6EC547CE80DAF3075BOOA70DFE9EAFDFOB1C9AF2DEF95E412FE2262EC6E36ADA4AB3AABBB4 
A6766FD10AC37E09B05A54E8ACBFBOED66C78D6428D46727CFDBECDA1EDF87BCE9A8610EABD7CC 
11362E73DA71E7D0882778E9382EE5BB2B06E70BFDC013E051371B8DC45283E56B133116024F79 
DE586066220200A100000000000000000000000823010000000B010000CEOA0000005531000100 
4EOOOOOOD90B000009250100000006000000270COOOOOB3004000000280000002DOC0000087701 
00000040000000550C000008340100000014000000950C00000802010000000FOOOOOOA90COOOO 
0805010000000800000PB80C000008160100000032000000COOCOO0000550100000042000000F2 
OC00000055170001004E000000340DOOOOOB30070000006COOOOOO820DOOOOOB30050000004400 
0000EEOD00000942050000001D000000320E0000020801000000F80100004FOE00000066020000 
0002000000471000000061010000001400000049100000020800000100F80100005D1000000208 
01000000C500000055120000080501000000080000001A1300000055030000003C000000221300 
00080501000000080000005E130000020800000100C50000006613000009680100000006000000 
2B14000009680100000006000000311400000968010000000600000037140000081102000000C6 
0000003D140000081101000000C600000003150000081101000000C6000000C915000008110100 
0000C60000008F1600000B30120100004E00000055170000081101000000C6000000A317000009 
4101000000A900000069180000020801000000A301000012190000OB300200000044000000B51A 
0000020801000000AD010000F91A00000944020000002BOOOOOOA61COOOOOB30020000004BOOOO 

. 00D11C0000093101000000550000001C1D00000942050000001DOO0000711D0000086E01000000 
AD0000008E1D00000931010000006D0000003B1E000008050100000008000000A81EOOOOOB3002 
00000063000000B01E000008050100000008000000131FOOOOOB3002000000770000001B1FOOOO 
0055050000003E000000921F0000086E01000000ADOOOOOOD01FOOOOOOOOOOOOOOOOOOOOOOOODO 
1F0000080501000000080000007D2000000810010000000200000085200000096D010000001700 
000087200000080501000000080000009E20000008050100000008000000A62000000000000000 
0000000000A620000000000000000000000000A620000000660200000002000000AE2000000066 
0200000002000000B020000000610100000014000000B220000000610100000014000000C62000 
0000000000000000000000C620000000000000000000000000C620000000000000000000000000 
C620000000000000000000000000C620000000000000000000000000C620000000000000000000 
000000C620000000000000000000000000C620000000000000000000000000C620000000000000 
000000000000C620000000000000000000000000C620000000000000000000000000C620000000 
000000000000000000C620000000000000000000000000C620000000000000000000000000C620 
000000000000000000000000C620000000000000000000000000C6200000000000000000000000 
00C620000000000000000000000000C620000000000000000000000000C6200000000000000000 
00000000C620000000000000000000000000C620000000000000000000000000C6200000000000 
00000000000000C620000000000000000000000000C620000000000000000000000000C6200000 
00000000000000000000C620000000000000000000000000C620000000000000000000000000C6 
20000000000000000000000000C620000000000000000000000000C62000000000000000000000 
0000C620000000000000000000000000C620000000000000000000000000C62000000000000000 
0000000000C620000000000000000000000000C620000000000000000000000000C62000000000 
0000000000000000C620000000000000000000000000C620000000000000000000000000C62000 
0000000000000000000000C620000000000000000000000000C620000000000000000000000000 
C620000000000000000000000000C620000000000000000000000000C620000000000000000000 
000000C620000000000000000000000000C620000000000000000000000000C620000000000000 
000000000000C620000000000000000000000000C620000000000000000000000000C620000000 
0000~0000000000000C62000000B306100000044000000DA20000000000000000000000000DA20 

000000000000000000000000DA20000000000000000000000000DA200000000000000000000000 
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The Commerce Committee Manager's Package 
will Dramatically Reduce Youth Smoking 

The Commerce Committee manager's package contains significant improvements over the 
underlying bill which will help to reduce youth smoking and to protect the public health. With 
these improvements, the bill meets each ofthe President's principles for comprehensive tobacco 
legislation. The improvements include: 

Tougher Lookback Surcharges: 

• The manager's amendment contains an uncapped company-specific surcharge of$1,000 
per youth smoker for every youth smoker by which the company misses its youth 
smoking targets. This surcharge represents twice the lifetime profits that a company 
earns from any youth smoker. The companies will not be able to pass these 
company-specific surcharges onto price, because any price differential between 
companies will dramatically affect their share of the adult market. 

At the levels specified in the manager's amendment, company specific surcharges will 
reduce profits by $640 million for every 10 points. The Treasury Department and OMB 
estimate that a 20-point miss in 2003 would represent one-third of total industry profits. 
By affecting their bottom line in this dramatic fashion, the company-specific surcharges 
in the manager's amendment will provide a significant incentive for tobacco companies 
to change their behavior and reduce sales to children. 

• The manager's package also raises the cap on industry-wide lookback surcharges from 
$3.5 billion per year to $4 billion per year. The Treasury Department and OMB estimate 
that if targets are not met and the full $4 billion industry-wide surcharge is levied, the 
price of a pack of cigarettes will rise by about 35 cents. 

Enhanced Environmental Tobacco Smoke Protections: 

• The manager's package provides that a state can opt out of the national environmental 
tobacco smoke standard only if the state is able to demonstrate to OSHA that it has an 
ETS standard at least as protective of the public's health. 

Spending: 

• The manager's package contains key provisions to fund important public health 
programs, health research, and assistance for fanners. It also provides funding to states 
to be used for a variety of programs, including child care. 

• Approximately 22 percent of expected revenues from the legislation will go to fund 
research at NIH, CDC, and AHCPR. Another 22 percent will fund smoking cessation 
programs, prevention and education programs, international tobacco control efforts, and a 
variety of enforcement efforts at both the federal and state levels to minimize smuggling 
and crack down on retailers who sell tobacco products to children. All proceeds from 
lookback surcharges will go to prevention and education programs. 
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• Forty percent of expected revenues will go to states, with half unrestricted and half to be 
used for designated purposes -- the Child Care and Development Block Grant, the Safe 
and Drug-Free Schools Program, Eisenhower Grants, child welfare programs (Title 
IV-B), the Maternal and Child Health Bureau's Title V Program, Substance Abuse grant 
programs, and a limited match for the Children's Health Insurance Program. This entire 
list is directed at the health and well-being of children and families most in need of 
assistance. 

• The remainder of expected revenues from the legislation will go to protect tobacco 
farmers and to provide assistance to their communities, through the mechanisms of the 
LEAF Act. 

• Excess revenues will go to the Medicare program. 

Improved Liability Provisions: 

• The manager's package. ensures that the bill's liability provisions (i.e., the settlement of 
state lawsuits and the annual damages cap) apply only to companies that agree to accept 
sweeping advertising restrictions and to comply with important provisions of the law (i.e., 
lookbacks and annual payments), even if those provisions are invalidated by the courts. 

• The manager's package raises the annual liability cap from $6.5 to $8 billion (indexed for 
inflation), the same amount as the cap in the Chafee-Harkin bill. It also removes liability 
protections for parent companies and affiliates; ensures that the industry'S attorneys will 
be subject to suit as under current law; and allows plaintiffs claiming injury from disease 
to use evidence of addiction in their lawsuits. 

• The manager's package strengthens the provisions in the bill that link liability protections 
to the achievement of youth smoking targets. Under the amended legislation, a company 
that misses its targets by 20 percent or more has the burden of showing both that it did not 
engage in affirmative misconduct and that it used best efforts to reduce youth smoking in 
order to escape the loss of liability protections. 

Elimination of Antitrust Exemption: 

• The manager's package eliminates the blanket antitrust exemption contained in the 
underlying bill, which was not necessary to achieve the goals of the legislation and could 
have had anti competitive effects. 
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Hex-Dump Conversion 

• The manager's amendment will strengthen the anti-smuggling provisions in the bill, so as 
to prevent the emergence of contraband markets. The bill, as amended, will create a 
"closed distribution system" for tobacco products so that only licensed entities can sell or 
buy products; it will provide states with resources to establish or improve retail licensing 
systems; it will require manufacturers to mark packages for export to prevent their 
diversion; and it will establish and enforce strong penalties for violations. A very similar 
system has worked to control smuggling of alcoholic bever~ges for over sixty years. 
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Company-Specific Youth Lookback 
Surcharge will Change Industry Behavior 

The uncapped company-by-company surcharge of $1 ,000 per youth smoker contained in 
the Commerce Committee manger's package will provide a significant incentive for tobacco 
companies to change their behavior and reduce sales to children. lndustrywide surcharges are 
passed directly to price, and are designed to drive up the price to discourage teens from smoking. 
Company-specific surcharges are designed not to drive up the price of cigarettes, but to come 

straight out of the companies' bottom line if they sell to children. Companies cannot pass 
company-specific surcharges onto price, because any price differential between companies will 
dramatically affect their share ofthe adult market. 

. • Without a company-specific surcharge, any company can still make a profit by selling to 
kids. The $1,000 per youth smoker surcharge contained in the manager's amendment 
will force a company to surrender twice the lifetime profits it makes from addicting a teen 
in the first place. 

• This penalty is uncapped, and will take a large bite out of after-tax profits. The total 
after-tax profits of the domestic tobacco industry are $5 billion ($7.5 billion pre-tax). 
The Department of Treasury estimates that after-tax profits will drop to about $3.4 billion 
by 2003 (in constant dollars) under the McCain bill. The company-specific surcharges 
reduce the companies profits by about $640 million for every 10 points. A 30-point miss 
would reduce profits by over $1.9 billion, which is more than half of projected profits. A 
60-point miss would reduce profits by $3.8 billion, which amounts to more than projected 
total profits. 

• These penalties are large enough to prevent companies from being able to pass them onto 
price. Assume, for example, that the total volume of cigarettes sold in 2003 is 15 million 
packs (about halfway between CBO and OMB estimates). Because Philip Morris's 
market share is 50%, or 7.5 million packs, a 30-point miss would cost the company about 
$1.2 billion. If Philip Morris passed that amount along to price, it would have to raise 
the price of Marlboros by 16 cents a pack, or $1.60 a carton. A similar price differential 
between Philip Morris and RJR cigarettes in 1993 cost RJR so much of its adult market 
share that the company has never recovered. 

• In addition, any company that misses its targets by more than 20% stands a significant 
chance oflosing its liability protections altogether under the manager's amendment. As 
amended, the bill provides that a company that misses its targets by this amount has the 
burden of showing both that it did not engage in affirmative misconduct and that it used 
best efforts to reduce youth smoking in order to escape the loss of liability protections. 
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Lookback Surcharges Are Constitutional 

Opponents of lookback surcharges have argued that the Constitution -- principally, the 
substantive component of the Fifth Amendment due process guarantee -- prohibits collection of 
these surcharges unless the government: 

• obtains company consent to the lookback regime, or 

• exempts companies that have taken specified steps to discourage youth consumption of 
their products. 

We believe that lookback surcharges can be imposed without consent or without a system for 
exempting companies who demonstrate that they took specified actions to reduce tobacco 
consumption by minors. 

Congress possesses broad authority to enact legislation adjusting the "burdens and benefits of 
economic life"; the "burden is on the one complaining of a due process violation to establish that 
the legislature has acted in an arbitrary and irrational way." Usery v. Turner Elkhorn Mining 
Co., 428 U.S. 1, 15 (1976). 

The McCain bill minimizes the risk of challenge by: 

• Ensuring lookback provisions are primarily a mechanism for increasing prices in order to 
reduce underage demand and of generating revenues for programs to reduce underage 
smoking further and to combat its effects. If the government's purpose in imposing 
lookback surcharges is to increase prices and generate revenues, the refusal to permit an 
"innocent company" defense is plainly rational. 

• Designing its provisions to make clear that altering tobacco company conduct is a 
secondary objective. If the government's primary purpose in imposing lookback 
surcharges was to induce tobacco companies to change their marketing and distribution 
practices, companies could plausibly (though we think incorrectly) argue that it is 
"arbitrary and irrational" to deny companies an opportunity to avoid surcharges by 
demonstrating that they took all reasonable steps to discourage youth consumption of 
their brands. 
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• Even a lookback scheme that did not allow an innocent company defense and that sought, 
as a primary objective, to alter company marketing and distribution practices ought to be 
sustained against a substantive due process challenge. Courts, under current doctrine, 
should accept the rationality of legislative judgments (I) that an innocent company 
defense would unduly undermine the deterrent effect of lookback incentives, or (2) that 
an innocent company defense should not be recognized because companies with 
excessive youth smoking rates could always do more, including imposing their own price 
increases, to reduce youth consumption. However, a constitutional defense along either 
of these lines would raise novel questions and we therefore believe that the risk of 
invalidation would be greater under this approach. 

• Both company-specific and industry-wide surcharges can be imposed without consent. 
Company-specific surcharges would generate revenue (at the expense ofthose whose 

. brands are used most heavily by minors) and might tend to increase price. Moreover, 
company-specific surcharges may be essential to the feasibility of the overalliookback 
scheme, since company-specific surcharges counter any incentive for individual 
companies to recruit new underage users at the expense of the entire industry. If 
company-specific lookback surcharges are designed to serve these purposes (and 
described accordingly), courts should not find that omission of an innocent company 
defense would render them arbitrary and irrational for purposes of the substantive due 
process doctrine. 
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Youth Smoking Survey 

Methodology in McCain Bill Improves Upon Settlement 

The ability to accurately measure youth tobacco use is an integral part of an effective system of 
reducing youth smoking. 

The Commerce Committee Legislation contains a lookback surcharge system that is intended to 
ensure that, in the event that other measures contained in this Act prove to be inadequate to 
produce substantial reductions in tobacco use by minors, tobacco companies will pay additional 
assessments designed to lower youth tobacco consumption in a variety of ways: by triggering 
further increases in the price of tobacco products, by encouraging tobacco companies to work to 
meet statutory targets for reductions in youth tobacco consumption, and providing support for 
further reduction efforts. 

As part of this system, there would be an annual survey of young people to determine the 
percentage that use cigarettes or smokeless tobacco. To be sure that any surcharge liability is 
fairly measured and not open to dispute, the Commerce Committee Legislation propos~s that a 
new survey be conducted that would be far more accurate than current surveys that attempt to 
measure youth tobacco use. 

As part of its June Settiement with the States Attorneys General, the tobacco industry agreed to a 
system oflookback surcharges where the industry's progress would be measured by a survey 
conducted at the University of Michigan called "Monitoring the Future." While this survey 
provides important data about youth tobacco use, it is not sufficient to serve as the basis of an 
effective lookback system. 

• Because of low participation rates among schools, the results from the Michigan survey 
are much less reliable than those that would be produced by the survey contained in 
Commerce Committee Legislation. 

• Because only a portion of the overall sample of the Michigan survey is used to measure 
cigarette use by brand, precise estimates of the number of youth people that use each 
manufacturer's brands of cigarettes are not possible. In addition, the Michigan survey 
does not collect brand data on smokeless tobacco use. The Commerce Committee 
Legislation will permit precise estimates of the number of young people that use each 
manufacturer's brands of cigarettes and smokeless tobacco. 

• The survey contained in the Commerce Committee Legislation would use proven 
methodologies, such as computer-assisted technology, which increase respondent privacy 
and confidentiality. The Michigan survey does not employ such methods. 
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Youth Monthly Tobacco Use is Appropriate Measure of Youth Smoking 

The public health community believes that youth tobacco use should be measured based on 
tobacco use within the last month. This is an appropriate standard that captures a significant 
amount of youth tobacco use that occurs on a routine, but not daily, basis. 

• Data on youth tobacco use indicate that a significant percentage of youths who are 
occasional users will become addicted smokers, some while they are still teens and others 
in early adulthood. 

• Surveys indicate that about 30% of 12-17 year olds who smoked just 2-9 times in the 
previous 30 days had become everyday smokers 4 years later. 

Ifwe fail to capture these patterns of use when we measure youth tobacco use, the tobacco 
companies would have little incentive to discourage experimentation and occasional use. 

In fact, the tobacco industry may find ways to game the system by targeting their ads in ways that 
encourage occasional use by older teens on the assumption that these teens will not progress to 
daily use until after age 17. The industry has demonstrated quite well its ability to target ads to 
segments of the youth market. 
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The Commerce Committee's Manager's Package 
Funds Critical Public Health, Health Research, Farmers, and State Programs 

The Commerce Committee's manager's package funds critical funding for public health, health 
research, farmers and farming communities, and states, including significant funds for child care. 

Public Health Programs: 22 percent of funds (about $14 billion/5 years) 

The bill funds critical public health programs, including tobacco prevention and education 
programs, cessation programs, counter-advertising, Indian health services, international tobacco 
control efforts, and a variety of enforcement efforts at both the federal and state levels to 
minimize smuggling and crack down on retailers who sell tobacco products to children. 

Health Research Programs: 22 percent of funds (about $14 billion/5 years) 

The bill provides 22 percent of funds for research at the National Institutes of Health, the 
National Science Foundation, the Centers for Disease Control, and the Agency for Health Care 
Policy and Research. The bjll would also fund a demonstration to permit Medicare beneficiaries 
to participate in certain federally sponsored cancer clinical trials. 

Farmers and Communities: 16 percent offunds (about $10 billion/5 years) 

The bill provides 16 percent of funds to assist the transition of both flue-cured and burley 
tobacco growers and their communities. The bill contains $28.5 billion for tobacco farmers and 
their communities over 25 years,,including payments for lost tobacco quota; payments for sale of 
quotas; payments for community economic development block grants; a worker transition 
program; and higher education assistance programs. 

Grants to States: 40 percent of funds (about $26 billion/5 years) 

Recognizing the important role states have played in enabling this legislation, the manager's 
amendment provides that 40 percent of funds be transferred to the states, $196.5 billion over 25 
years, with half unrestricted and half to be used for designated programs for the health and 
well-being of children and families most in need: 

Child Care and Development Block Grant 
Maternal and Child Health Block Grant 
Child welfare (Title N-B) 
Substance Abuse and Mental Health Services Administration grants 
Safe and Drug-Free Schools 
Professional Development (Eisenhower) grants 
Match for the Children's Health Insurance Program (limited to 6 percent of 
restricted funds) 

If states were to spend their restricted funding in proportion to current federal expenditures, and 
use 6% for the Children's Health Insurance Program, at least 40% of the funds, or over $5 billion 
over five years, would go to child care. 
Medicare: Additional Revenues 
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In the event that the bill generates more receipts than estimated, the balance of funds wiII be 
directed to the Medicare HI Trust Fund. 

, 
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The Manager's Amendment Narrows 
the Scope of Liability Protections 

for the Tobacco Industry 

Senator McCain's Manager's Amendment contains key improvements in the bill's civil liability 
provisions. As amended, the bill establishes a higher, $8-billion-per-year cap on damages, 
which will be available only to tobacco companies that finally change the way they do business 
by agreeing to restrict advertising to youth and abide by the terms of the legislation rather than 
tying it up in court. The new version of the bill also removes special protections for parent 
companies of tobacco manufacturers. 

The Manager's Amendment significantly improves on the bill reported out of the 
Commerce Committee by: 

• Ensuring that the bill's liability provisions -- i.e., the settlement of state lawsuits and the 
annual damages cap -- apply only to companies that agree to accept sweeping advertising 
restrictions and to comply with the key terms of the law, even if those provisions are 
struck down; 

• Raising the annual liability cap from $6.5 billion to $8 billion (the same amount as in the 
Chafee-Harkin-Graham bill), with all damage judgments to be paid by the industry; 

• Strengthening the provisions in the bill that link liability protections to the achievement 
of youth smoking targets, by removing liability protections from a company that misses 
its targets by 20 percent or more unless it proves that it used best efforts to reduce youth 
smoking; 

• Permitting suits against parent companies and affiliates of tobacco manufacturers, as well 
as their attorneys; 

• Ensuring that individuals with tobacco-related disease can use evidence of their addiction 
in suits against tobacco companies; and 

• Ensuring that tobacco companies cannot escape their obligations by making fraudulent 
transfers or declaring bankruptcy. 

Moreover, the Manager's Package retains important features of the bill reported out of 
Committee: 

• The bill contains no limits on class action lawsuits and does not limit the amount that 
anyone can recover from a tobacco company; and 

• The bill assists plaintiffs who have minimal resources in suing big tobacco companies by 
recognizing two well established facts -- that nicotine is addictive, and that the use of 
tobacco causes a wide array of diseases. 
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The Commerce Committee Manager's Package 
Contains Tough Anti-Smuggling Provisions 

The Commerce Committee manager's package creates a strong licensing and enforcement system 
that will minimize smuggling by creating a closed distribution system for tobacco products, ' 
labeling all products for export, and imposing tough penalties on manufacturers and other firms 
involved in smuggling. 

An Effective Licensing System is the Key to a Closed Distribution System: To prevent black 
market activity, the manager's package regulates tobacco products in a manner similar to the way 
the federal government has regulated alcoholic beverages for over 60 years. 

Under this closed distribution system, only manufacturers, wholesalers, exporters, importers, and 
distributors that hold a federal license would be allowed to engage in those businesses. Licenses 
would be issued based on certain specified criteria and could be revoked or suspended for certain 
specified violations. Those conducting business without a permit would be subject to civil 
monetary penalties of up to $10,000 per offense, a prison term of up to five years, and property 
forfeiture. Tobacco companies implicated in smuggling would lose their liability protections. 
Licensed entities would be authorized to sell tobacco products only to other licensed entities. 
Licensing of retailers would be done by the states. 

Additionally, all tobacco product packages would be marked with a serial number to facilitate 
tracking, and all exported packages will be labeled FOR EXPORT FROM THE UNITED 
STATES to prevent them from being smuggled back into the U.S. and sold illegally. 

A Closed Distribution System will Prevent Black Market Activity: A closed distribution 
system will ensure that products moving outside the legal channels of distribution can be easily 
earmarked and targeted for prosecution. This system would drastically limit smugglers' ability 
to enter products into a legitimate distribution channel. Potential black marketeers would not be 
able to move products through legitimate wholesalers or distributors. Nor would they be able to 
sell products to retail consumers at local convenience stores or other licensed retail outlets. 
Instead, without a way to place contraband in the market legally, smugglers would have to sell 
cigarettes outside channels oflegitimate distribution. This would be very risky and criminal 
provisions and penalties would act as a significant deterrent to persons contemplating the 
unlawful diversion of tobacco products. 

Fundingfor Enforcement: The manager's amendment authorizes funding for anti-smuggling 
enforcement as part of the public health spending account and enables the Secretary of the 
Treasury to collect fees to cover enforcement costs. 
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Comprehensive Tobacco Legislation 
will Not Cause Bankruptcy 

Claims by the tobacco companies that the McCain bill will drive them into bankruptcy are not 
convincing for two key reasons. First, the legislation is designed to facilitate the pass-through of 
manufacturer payments to the prices of tobacco products, minimizing the impacts on the profits 
of the manufacturers themselves. Second, the industry has a significant cash flow and net assets 
to absorb the reduced volume as prices rise. 

The Payments are Made by Tobacco Consumers, Not Tobacco Manufacturers: The primary 
goal of comprehensive tobacco legislation is to reduce youth tobacco use. The single most 
effective means of accomplishing this goal is to raise the price of tobacco products: As a result, 
the McCain legislation and other bills facilitate the pass-through of industry payments to the 
price of tobacco products. Mechanisms such as the allocation of industry payments by market 
share, and volume adjustments which reduce industry payments as volumes fall, will ensure that 
these payments are made by consumers, not manufacturers. 

Payments Made by Tobacco Consumers Have Modest Impact on Manufacturer Profitability: 
The opinion of the objective experts at the Federal Trade Commission is that even large price 
increases will have little impact on profits. They find that the AG settlement, which raised 
prices by 62 cents, lowered the profitability of the tobacco industry by only about 15%. By their 
method, the $1.10 price increase in the McCain bill would lower profitability by less than 25%. 

The Tobacco Industry Has Substantial Financial Resources: The U.S. tobacco industry is 
large, well-diversified, and financially strong; the operating earnings for the top five tobacco 
manufacturers was $23.6 billion. The industry leader, Philip Morris, is particularly well 
positioned to absorb decreases in their domestic tobacco earnings: 

• Their stock is currently valued at almost $100 billion. 
• They had $4.7 billion in domestic tobacco operating profits in 1997. 
• They also had operating profits of $4.6 billion on their international tobacco business. 
• They are also a well diversified company that has operating profits of almost $5 billion 

from other lines of business such as food and beer. 

Even the most vulnerable in this industry, RJR Nabisco, has substantial financial resources: 

• For 1997, RJR Nabisco's domestic tobacco business had operating profits of $1.5 billion 
• The company also has a rapidly growing international business which had $670 million in 

operating profits in 1997. 
• In addition to their tobacco businesses, RJR Nabisco has a substantial asset: its holdings 

of 80 percent of Nabisco, valued at almost $10 billion dollars. This exceeds by $5 
billion the company's outstanding debt (excluding Nabisco). 
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The McCain Bill's Price Increase will 
Substantially Reduce Youth Smoking and 

Prevent Premature Death 

The single most important step we can take to reduce youth smoking is to raise the price of a 
pack of cigarettes significantly. The Treasury Department analysis has found that the $1.10 
price increase in the McCain bill will, by itself, reduce youth smoking by 32% in 2003. Taken 
in conjunction with a conservative estimate of the impact of the other non-price provisions in the 
legislation, such as access and marketing restrictions, the overall impact is an average 42% 
reduction in youth smoking and premature deaths in every state. 

Why do we need to significantly increase the price of cigarettes to prevent youth smoking? 

According to the Treasury Department, the per-pack price increase in the McCain bill combined 
with advertising and access restrictions will result in an average reduction of 42 percent in 
underage teenage smoking in the year 2003. The percentage reductions in underage teen 
smoking and resulting premature deaths range from 33-36 percent in states like Washington, 
Massachusetts, and Michigan, to 47-51 percent in states like Wyoming, Tennessee, and 
Kentucky. Fifteen states will see reductions above 45 percent in 2003. 

Over the next five years, the number of young people kept from smoking would be about 3 
million young people for the country as a whole. Individual states will see reductions ranging 
from a few thousand in the smaller states up to about 248,000 in California and 205,000 in 
Texas. And about a million young people will be saved from premature death, including 56,000 
in Florida, 57,000 in Ohio, 37,000 in Michigan, 83,000 in California, and 24,000 in Missouri. 

Can one million lives really be saved over 5 years if Congress passes comprehensive 
legislation? 

The Treasury Department's analysis shows that the McCain bill's price increase of $1.1 0 per 
pack over five years coupled with sales and advertising restrictions will reduce underage smoking 
by nearly half, stopping 3 million teens from smoking and saving a million lives over the next 
five years. This analysis includes a conservative estimate that advertising and access provisions 
will reduce teen smoking by IS percent. The rest of the reduction is attributable to the price 
increase. 

Don't some experts say a price increase will have no effect on young people's behavior? 

In fact, there is a substantial consensus in the economics literature that price increases have a 
dramatic impact on youth smoking. The model used by the Treasury Department reflects that 
consensus. Indeed, an independent analysis from the Congressional Budget Office recently 
reviewed the literature and concluded that youth smoking is very responsive to price. 
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Doesn't the international evidence contradict this contention? 

Again, the clear consensus of the U.S. literature, as confirmed by CBO, is that youths are very 
responsive to price in their decisions to smoke. International comparisons are much less 
informative for the response of youths in the U.S. to price changes. If one insists on 
international comparisons, perhaps the best one to use is Canada, were a doubling of the price of 
cigarettes over the 1981 to 1991 period led to a 50% fall in youth smoking -- almost exactly what 
would have been predicted by Treasury's model. 
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Background on Youth Smoking Elasticity Estimates 

The Treasury Model 

• The Treasury model of youth smoking starts from a participation elasticity of -0.7 at the 
current price level of about $1.95 - which means that a 10% increase in price above its 
current level would reduce the number of teen smokers by 7%. 

• But this relationship only holds for very small price changes. For larger and larger 
price increases, the Treasury model predicts somewhat smaller proportional reductions in 
teen smoking. This reflects the fact that the teens most likely to respond to price signals 
are also the first to be discouraged from smoking by a price increase. 

• U sing this model, a $1.10 increase in the real price of cigarettes is projected to reduce 
youth smoking by 32%. Since a $1.10 increase in the real price in 2003 represents a 
53% rise, the associated "average" elasticity is actually _0.6. 1 

Previous Academic Studies 

• A number of studies have attempted to estimate the responsiveness of youth smoking in 
the U.S. to price changes - the participation elasticity, or the change in the number of 
teen smokers due to price changes. This literature is based on comparisons of youth 
smoking rates in high and low tax states, and on changes in youth smoking within states 
as tax rates change. 

• The CBO recently summarized this literature by stating that most of the evidence points 
to participation elasticities ranging from -0.50 to -0.75. The Treasury estimate is in the 
range used by the eBO_ 

• The results from this literature are shown in the Table below. Because differences in 
elasticity estimates may be less intuitive, the table shows - for each analysis of youth 
smoking - the projected reduction in teen smokers from a $1.10 price increase (along 
with the Treasury estimates). This approach recognizes the fact that the Treasury model 
allows the elasticity to decline for larger price increases. 

IThe semi-logarithmic demand function underlying this analysis is based on a standard 
model used to predict overall cigarette demand. Under it, every dime ($0.10) increase in price 
reduces demand by the same percent, but since it is doing so from a smaller and smaller base at 
each step, the absolute reduction in teen smoking from each 10 cent increment declines slightly. 

/ 



Study of Teen Smoking 

Lewit, Coate, and Grossman (1981) 

DeCicca et al. (1998) 

Grossman et al. (1983) 

Chaloupka and Grossman (1996) 

CBO (midpoint) 

Treasury 

Evans and Huang (1997) 

Wasserman et al. (1991) 
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Percent Reduction in Teen Smoking from 
$1.10 Real Price Increase 

65% 

46% 

41% 

36% 

34% 

32% 

28% 

0-9% 

• It is clear that the Treasury estimate is within the range of professional consensus on this 
question. Indeed, our estimates are more conservative than what most of the recent work 
in this area would suggest. 

• One study which estimates a very different response from the remainder of the literature 
(Wasserman et al.) focuses exclusively on the late 1970s. During this period some 
surveys indicate that youth smoking fell precipitously without a price increase. We 
believe a more appropriate interpretation of the data during the late 1970s is that youth 
smoking was driven down by the broader dissemination of facts about smoking's dangers. 
According to one major survey, only half of 12th graders saw a great risk in smoking a 

pack or more of cigarettes a day in 1975 - the lowest level in the survey - but this 
number increased by nearly 25% between 1975 and 1980. Thus, rather than indicating 
that price does not affect youth smoking, we believe this data shows that other things can 
influence teens in addition to price. 

• This same problem has led to a misinterpretation by some of the Evans and Huang paper. 
As Professor William Evans of Maryland pointed out in a recent letter to the Commerce 
Committee, the findings of his paper have been misquoted. As noted in the Table above, 
the estimate that Evans stands behind is very close to the Administration estimate. The 
confusion over his findings arises from the fact that his estimates which include data from 
the late 1970s show a smaller youth elasticity than his estimates which focus on the 1980s 
and 1990s. As Prof. Evans has noted, however, the data are less reliable for this earlier 
period; in addition, as noted above, this was an era when non-price factors were driving 
teen smoking down in the face of constant prices. 



The Cornell Study 
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• Some have cited the recent study by DeCicca et al. as refuting the previous literature_ In 
fact, this study finds higher estimates than the remainder of the literature when standard 
estimation techniques are used on their full sample of 8th-12th graders. 2 

• The study does find smaller effects when they choose the particular sample of 12th 
graders who weren't smoking in 8th grade, and try to model whether they start smoking. 
But there is no obvious explanation for this anomalous result; after all, removing from 
their model a population that is more addicted to cigarettes - individuals smoking from 
8th to 12th grade - should raise, not [ower, the elasticity estimate. It is troubling that 
dropping only 5% of their sample - the 5% of teens that are most addicted - reduces 
their estimate so dramatically. 

• The likely explanation for this anomalous finding is problems with their empirical 
methodology. A recent re-analysis of their data by Professors Thomas Dee of Georgia 
Tech and William Evans of Maryland has found these results to be very sensitive to the 
particular sample restrictions imposed by the Cornell authors. As these experts note, 
"The results appear to be purely an artifact of the way that the authors constructed the 
analysis sample". When a broader sample of observations is used, there is a very 
significant effect of taxes on youth smoking in their onset model - indeed, the results are 
quite comparable to the previous literature. 

• This partly explains why the results of the Cornell study are so statistically imprecise. 
For example, in this particular model, they estimate that a $1.10 price rise would reduce 
smoking onset by only 7%. However, given the level of statistical imprecision in their 
model, their findings would be equally consistent with a reduction in youth onset of 50% 
or more from this $1.10 price increase - a range which encompasses the Treasury 
estimate, as well as their own estimates using a more straightforward methodology. 

• One criticism levied by DeCicca et al. against the earlier literature is that it does not 
control for differences across states at a point in time that might determine youth smoking 
propensities; low tax states may have high smoking because of other regulatory or 
cultural factors. But their approach does not solve this problem; it still relies on 
point-in-time comparisons of smoking onset across states, making it difficult to separate 
out other differences across those states. Other studies address this problem much more 
directly. Chaloupka and Grossman (1996) do so by including a variety of state 
characteristics, including state anti-tobacco regulations. Evans and Huang (1997) 
address the problem even more directly by examining only the effect of within-state price 
changes on youth smoking. The fact that these estimates are so similar to that used by 
Treasury highlights the robustness of the conclusions, and indicates why the previous 
scientific consensus is not undermined by one set of anomalous results. 

International Evidence 

2The estimate cited in our Table is an average of their elasticities for 8th, 10th, and 12th 
graders. 
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• There has also been much recent attention paid to the fact that youth smoking remains 
high in other countries with much higher cigarette prices. In particular, Wall Street 
analyst Martin Feldman noted in his testimony of March 19th that youth smoking rose in 
the U.K. between 1988 and 1996, despite a 26% rise in the real price of cigarettes. The 
inference that is often drawn from this type of evidence is that higher prices won't deter 
youth smoking in the U.S. 

• But these international comparisons do not tell us much of anything about the response 
of youth in the u.s. to price changes. The fact that youth smoking rates remain high in 
other countries reflects other cultural factors that influence youth to smoke, and is not a 
rejection of the fundamental relationship between price and demand. And increased 
smoking among youth in the U.K. between 1988 and 1996 may have more to do with 
other factors, such as a recession which raised youth unemployment rates by 25% over 
this period, than with changes in the price of cigarettes. 

• In light of this concern, it is certainly preferable to rely on careful, controlled analysis of 
U.S. teen smoking than on this type of anecdotal international evidence. 

• Nevertheless, if one is going to make international comparisons, then the most 
appropriate one would be to Canada, since it is more similar to and faces many of the 
same cultural influences as the U.S. The two economic studies which estimate the 
effects of cigarette prices on Canadian teens are both consistent with the findings in the 

. U.S. literature - teens are not only responsive to price changes, but they are more 
responsive than adults. In fact, the Canadian youth elasticity estimates are higher than 
those for the U.S. 

• Moreover, the pattern of youth smoking in Canada confirms the sensitivity of youth to 
price changes. In 1981, Canada had a youth smoking rate that was about 50% higher 
than that in the U.S. Over the next decade, Canada raised its cigarette prices by over 
lOO%, and teen smoking fell by almost half. During this period there were no 
substantial change in teen smoking rates in the U.S., so by 1991 Canada's teen smoking 
rate was lower than ours. The implied Canadian elasticity of -0.42 is very close to the 
estimate that would be computed by the Treasury model (which allows the price 
responsiveness to fall as the magnitude of the price increase grows) for this large a price 
rise, which is an elasticity of -0.48. 

• Teen smoking then rose again in Canada between 1991 and 1994, as Canada lowered 
dramatically its federal excise taxes. Of course, teen smoking was on the rise in the U.S. 
over this period as well, so it is not as easy to attribute all of the rise in Canada over this 
time period to price impacts. But the fact remains thatfor the country most comparable 
to the u.s., teen smoking rates fell as prices rose, and rose as prices fell. 
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Affirming FDA Authority to Prevent 
Advertising and Marketing to Children 

By reaffinning the full authority of the FDA to regulate tobacco products, 8.1415 will prevent the 
tobacco industry from advertising and marketing to children, and establish tough access 
restrictions on tobacco products to stop sales to children. 

Reaffirms 1996 Rule: Many ofthe measures to reduce teen smoking and protect the public 
health contained in 8.1415 are in the 1996 FDA rule, but have not yet gone into effect because of 
pending litigation. The bill would put these provisions into effect immediately, protecting 
American children from the dangers of smoking. These provisions include: 1) banning outdoor 
advertising within 1000 feet of schools and playgrounds; 2) restricting advertising to 
black-and-white text only except in adult only facilities or publications with predominantly 
adult readership; 3) prohibiting the sale or giveaway of promotional products with brand names 
or logos; 4) prohibiting brand-name sponsorship of sporting or entertainment events; 5) setting 
the minimum age for purchase of tobacco products at 18 years and requiring age verification for 
anyone age under 27. 

Creates a Separate Chapter for Regulating Tobacco: 8.1415 creates a separate chapter in the 
Food, Drug and Cosmetic Act that gives the FDA explicit authority over access to and 
advertising of tobacco products, in order to ensure that FDA regulation of tobacco does not 
impinge on the regulation of other products. 

Establishes New Standard for Regulating Tobacco: Instead of requiring tobacco products to 
meet the traditional safety and efficacy standard required of drugs and devices, 8.1415 imposes a 
new standard which would require FDA regulation of tobacco products to be "appropriate for the 
protection of public health". This standard better meets the characteristics of tobacco products 
and allows the FDA to take the addiction of over 40 million Americans into account in making 
decisions about how to regulate these products. 

Provides Necessary Flexibility: Full FDA authority to regulate tobacco products provides the 
agency with the flexibility it needs to protect the public health. However, any FDA effort to 
eliminate any particular class of tobacco products or eliminate nicotine cannot go into effect for 
two years in order to provide Congress with an opportunity to weigh in and vote on the measure. 

Preserves State and Local Authority: 8.1415 makes clear that except as expressly provided, 
states and localities may adopt and enforce tobacco product requirements that are in addition to, 
or more stringent than, requirements established under the Food; Drug and Cosmetic Act for 
tobacco products. 

Provides Full Enforcement Authority: 8.1415 provides for the same civil and criminal penalties 
that the agency may use in enforcing device law. 



Summary of FDA Provisions in S.1415 
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• Overview of FDA Provisions: S. 1415 creates a separate chapter in the FDCA that 
explicitly gives FDA authority over access to and advertising of tobacco products. In 
nearly all respects this authority is comparable to the authority that FDA asserted in its 
1996 rule, which asserted FDA jurisdiction over tobacco products on the ground that 
nicotine is an addictive drug and that cigarettes and smokeless tobacco products are 
combination drug/device products under the Federal Food, Drug and Cosmetic Act 
(FDCA). S.1415, however, created a separate chapter in order to respond to concerns 
raised by medical device companies that tobacco statutory interpretations and other 
policies issued under the device provisions of the FDCA could adversely affect those 
companies. 

The most significant difference between S. 1415 and current law is the standard that 
products must meet in order to be marketed. Under current law the standard is 
"reasonable assurance of safety and effectiveness." This standard obviously does not fit 
tobacco products because tobacco products are inherently unsafe. Therefore, S. 1414 
adopts the standard of "appropriate for the protection of the public health," which allows 
FDA to take into account the fact that over 40 million Americans are addicted to tobacco 
in making decisions about how to regulate the product. 

• 1996 FDA Tobacco Rule in Effect: S. 1415 provides that the tobacco regulation that 
FDA finalized in 1996 will remain in effect as though it were issued under the new law. 
Because the effective date of certain portions of the regulation has been delayed due to 
the industry's judicial challenge to the rule, the bill would authorize FDA to establish 
effective dates for those provisions not yet in effect. 

• Access Restrictions: S. 1415 authorizes FDA to establish restrictions on the sale or 
distribution of tobacco products. By affirming the 1996 rule's access restrictions, the bill 
sets the minimum age of purchase at 18 years; requires age verification by photo ID for 
anyone 26 or younger; requires face-to-face sales (except for mail order sales); bans 
vending machines and self-service displays except in facilities where only adults are 
pennitted; prohibits the sales of single cigarettes or "loosies"; bans free samples; and sets 
the minimum package size at 20 cigarettes. However, S. 1415 constrains FDA from 
prohibiting the sale of tobacco products in face-to-face transactions by specific categories 
of retail stores (such as a ban on sale of cigarettes by gas stations). 

• Advertising Restrictions and Warning Labels: S. 1415 expressly authorizes FDA to 
establish restrictions related to the advertising and promotion of a tobacco product. By 
affinning the 1996 rule's advertising restrictions, the bill bans outdoor advertising within 
1000 feet of schools and public playgrounds; restricts advertising to black-and-white text 
only (publications, outdoor, point of purchase, direct mail, etc.), except in publications 
with a predominant adult readership or at adult only facilities; prohibits the sale or 
giveaways of products like caps or gym bags that carry cigarette or smokeless tobacco 
product brand names or logos; and prohibits brand-name sponsorship of sporting or 
entertainment events, but pennits it in the corporate name. 

S. 1415 also requires stronger and larger warning labels than existing law on tobacco 
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products (to replace the "Surgeon General's warning"), and provides authority for FDA to 
modify the text, format, and type size requirements of these statements. 

• SubmissIon of Health Information to the Secretary: S. 1415 requires tobacco product 
manufacturers and importers, within 6 months of enactment (and annually thereafter), to 
submit to FDA specific categories of information relevant to FDA regulation of tobacco 
products. 

• Good Manufacturing Practice Requirements: Authorizes FDA to issue regulations 
requiring that the methods used in, and the facilities and controls used for, the 
manufacture, of a tobacco product conform to good manufacturing practice (GMPs). 
The bill also makes explicit that the Secretary has the authority to grant either temporary 
or permanent exemptions or variances from a GMP requirement. 

• Performance Standards: S. 1415 confirms FDA's authority to issue standards for 
tobacco for tobacco products (for example limiting the amount of certain ingredients) if 
FDA determines that a standard is appropriate for protection of the public health. This 
authority is the same as that for devices. 

In issuing a performance standard, FDA must consider the health effects on 
tobacco users as well as potential users (such as children). 

In order to give Congress a chance to vote on any standard that eliminates all 
cigarettes, all smokeless tobacco products, or any similar class of tobacco 
products, or requires the reduction of nicotine yields of a tobacco product to zero, 
such a standard will not go into effect until two years after the President has 
notified Congress of such a standard. 

• Testing and Reporting of Tobacco Smoke Constituents: S. 1415 directs the Secretary 
to issue regulations to require the testing, reporting, and disclosure of tobacco smoke 
constituents (e.g., tar, nicotine and carbon monoxide) and ingredients that "the Secretary 
determines should be disclosed to the public in order to protect the public health." 

• Reduced Risk Tobacco Products: S. 1415 contains a provision that allows FDA to 
designate a product as a "reduced risk tobacco product" if it finds that "the product will 
significantly reduce harm to individuals caused by a tobacco product and is otherwise 
appropriate to protect the public health." 
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• Preservation of State and Local Authority: S. 1415 makes clear that except as 
expressly provided, states and localities may adopt and enforce tobacco product 
requirements that are in addition to, or more stringent than, requirements established 
under FDCA for tobacco products. 

State and local requirements related to access and advertising are not preempted 
bytheFDCA. 

State and local requirements related to performance standards, good 
manufacturing practices, and other similar FDCA requirements, are preempted, 
but States and localities may apply for exemptions pursuant to procedures that 
parallel provisions in device law. 

S.1415 modifies the Federal Cigarette Labeling and Advertising Act in order to 
ensure that restrictions on advertising imposed under State laws are not 
preempted. 

• Full Enforcement Authority: S. 1415 provides for the same civil and criminal penalties 
that the agency may use in enforcing the device law. The bill also provides that FDA may 
issue, after an administrative hearing before an Administrative Law Judge, a no tobacco 
sale order prohibiting the sale of tobacco products at a particular retail outlet based on 
repeated violations by that outlet. The bill also imposes the same requirements for the 
export of tobacco products that do not meet the requirements of the FDCA that apply to 
devices. 



Automated Records Management System 
Hex-Dump Conversion 

REGULATORY AUTHORITY OVER TOBACCO PRODUCTS IS 
APPROPRIATELY PLACED AT FDA 

• The Food and Drug Administration (FDA) is the leading public health agency with 
authority to protect public health and to provide regulatory oversight of products 
that affect the human body, such as foods, drugs, and medical devices. 

~ There are other federal public health agencies and there are other federal 
regulatory agencies. But FDA is the only agency that has extensive 

. experience in both areas. This experience, combined with its recent 
development of the tobacco access and advertising regulations, makes it the 
only federal agency that can hit the ground running to implement the 
regulatory program to combat youth tobacco use in S. 1415. 

• Under S. 1415, tobacco products fit appropriately into the regulatory framework 
that FDA has had in place for over sixty years. 

• The scientific ana regulatory expertise that resides within FDA is uniquely suited 
to provide the oversight that will be needed to protect the public health from the 
hazards of nicotine products. FDA's medical experts already evaluate and 
approve nicotine replacement drug and device products. In addition, regulatory 
offices within the agency are experienced in industry-wide product regulation. 

• FDA's enforcement authorities, which S. 1415 expressly extends to tobacco 
products, are essential in order to protect public health. Enforcement actions are 
necessary to ensure that manufacturers and retailers comply with requirements 
such as those in the final rule issued in 1996 to protect young people from the 
hazards of tobacco products, and to protect the public from future violations. 

• A distinctive feature of FDA's regulatory authority is the flexibility inherent in the 
Federal Food, Drug, and Cosmetic Act, and in the new provisions added to that. 
Act by S. 1415, that enable FDA to swiftly and effectively address problems linked 
to the products for which it is responsible. As tobacco companies design new 
marketing campaigns or develop new products, FDA has a great amount of 
flexibility to respond to industry actions that could harm public health. 
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ID'S OF PURCHASERS UNDER THE AGE OF 27 MUST BE CHECKED 

• Under the FDA rule, a retailer must not sell cigarettes or smokeless tobacco to 
anyone under 18_ Therefore, purchasers must be 18 or older. 

• Under the FDA rule, retailers must require customers under the age of27 to 
present a photo ID (any photo ID with a birth date is acceptable). 

>- FDA's rule contains this requirement because the evidence compiled by the 
agency during its rulemaking showed that it is very difficult to judge the age 
of many teenagers and young adults simply from their appearance, partly 
because young people mature at different rates. To ensure that 
older-looking teenagers are asked for ID, it makes sense to set the 
requirement to check identification somewhere above 18_ 

. >- FDA's requirement is consistent with a report prepared by twenty-six State 
Attorneys General recommending that the age for photo ID should be 
significantly higher than the minimum age of sale. 

In addition, materials developed and distributed to retailers by the tobacco 
industry and leading retailer organizations specifically recommended that 
retailers card anyone who appears to be under 26. 

• Under the FDA rule, a retailer is not required to check the ID's of regular 
customers who are known to be at least 18 years old every time they buy tobacco 
products. Retailers must check a customer's photo ID at least once to ensure that 
the customer is at least 18 years old. 
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S. 1415 PROVIDES AMPLE OPPORTUNITY FOR CONGRESS 
TO REVIEW ANY FDA DECISION TO ELIMINATE NICOTINE 

OR A CLASS OF TOBACCO PRODUCTS 

• Because of the importance of any decision by FDA to eliminate all cigarettes, all 
smokeless tobacco products, or any similar class of tobacco products, or to require the 
reduction of nicotine yields to of a tobacco product to zero, S. 1415 recognizes that it is 
appropriate for Congress to have the opportunity to review such a decision and enact 
legislation to override it. 

• S. 1415 recognizes this by requiring that FDA may not begin implementing any such 
standard until at least two years after the President notifies Congress that a final 
regulation imposing the restriction has been issued. 

• S. 1415's provision ensures that Congress will have sufficient time and opportunity to 
review the standard and, if desired, vote on whether the standard should be rejected. 

• FDA has no plans to use this authority, but scientific developments in the future may 
make its use appropriate. 

• FDA has demonstrated that it would administer its authority to eliminate nicotine 
reasonably. 

~ Although FDA had the authority to reduce or eliminate nicotine at the time it 
issued its tobacco regulations, the agency did not do so, because, among other 
reasons, there was not a sufficient scientific basis to conclude that reducing or 
eliminating nicotine from tobacco products would reduce tobacco use. 

FDA's refusal to ban cigarettes or smokeless tobacco products was based in part 
on the significant weight the agency accorded to the risks that a black market 
would be created and that addicted tobacco users would suffer as a result of 
sudden withdrawal from nicotine-containing products. 

FDA is required under S.1415 to take these same factors into account in 
promulgating any standard eliminating nicotine from tobacco products. 

• S. 1415 imposes many procedural requirements on FDA before the agency can issue a 
perfonnance standard eliminating nicotine from tobacco products. 

~ FDA must issue a notice of proposed rulemaking, containing a finding with 
supporting justification that the perfonnance standard is appropriate for protection 
of the public health. 

The notice must contain proposed findings with respect to the risk of illness or 
injury that the standard is intended to address. 
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~ FDA must invite interested persons to submit an existing or draft performance 
standard. 

FDA must invite participation from informed persons, including industry 
representatives. 

FDA must consider the risks to the health of tobacco users and non-users from 
elimination of nicotine, including the risk that a black market will be created. 

FDA must, at the request of an interested party, refer the proposed standard to an 
advisory committee. 

• A performance standard eliminating nicotine could not be issued in the absence of 
scientific evidence that such elimination would significantly reduce the risks of illness or 
injury from tobacco products. 

~ Development of such evidence would require reliable information showing that 
elimination of nicotine would reduce the risks of tobacco use, and that the benefits 
of this reduction in use were not outweighed by the risks of a black market or of 
precipitous withdrawal by addicted tobacco users. 
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S.1415 APPROPRIATELY MAKES EXPLICIT FDA'S AUTHORITY 
TO RESTRICT TOBACCO PRODUCT ADVERTISING 

• S. 1415 expressly provides that FDA may by regulation require that a tobacco 
product be restricted to sale, distribution, or use upon such conditions, including 
restrictions on the access to and the advertising and promotion of the tobacco 
product, if FDA determines that such regulation would be appropriate for the 
protection of the public health. 

~ This provision has no effect on FDA's regulation of drugs and devices. 

• Advertising restrictions are a critical component of FDA regulation of tobacco 
products. 

~ Two recent, comprehensive analyses by the National Academy of Science's 
Institute of Medicine and the Surgeon General found that tobacco 
advertising plays a significant role in the decisions of young people to use 
cigarettes and smokeless tobacco. 

~ The two studies are the Institute of Medicine's Report, Growing Up 
Tobacco Free, Preventing Nicotine Addiction in Children and Youth 
(1994), see especially chapter 4; and the Department of Health and 
Human Services' Centers for Disease Control and Prevention's 
Report, Preventing Tobacco Use Among Young People, A Report of 
the Surgeon General (1994), see especially chapter 5. 

The Institute of Medicine's 1998 Report, Taking Action to Reduce 
Tobacco Use (1998) reaffirms the 1994 10M Report. 

In addition, the nation's largest psychological association, the American 
Psychological Association, concluded that tobacco advertising "plays 
directly to the factors" that are most appealing to youth. 

During its rulemaking, FDA found, based on the evidence and comments 
received, that comprehensive advertising restrictions are necessary to ensure 
that the access restrictions on access are not undermined by the product 
appeal that advertising for these products creates for young people. 

~ Otherwise, tobacco companies will continue to use advertising to 
appeal to kids, associating tobacco with fun, sex, glamour, and 
sports. As long as the tobacco companies are allowed to advertise 
to kids and create a demand for tobacco products, it will be 
impossible to ~ffectively address the problem of youth tobacco use. 
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FDA also concluded that both access and advertising restrictions are 
necessary to meet public health goals because they are complementary -

~ The effectiveness of access restrictions on youth access would be 
substantially diminished if the manufacturers were free to entice 
children and adolescents to circumvent the access restrictions. 

• Because advertising restrictions are so critical, the agency's authority in this area 
should not be left ambiguous and open to lengthy court challenges. 
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S. 1415 ENSURES THAT FDA WILL ADEQUATELY CONSIDER WHETHER A 
PROPOSED REGULATORY ACTION WILL RESULT 

IN HEIGHTENED DEMAND FOR CONTRABAND 

• S. 1415 requires that FDA fmd that regulations to be imposed on a tobacco product 
"are appropriate for the protection of the public health." 

~ In making this fmding, FDA is directed to consider the risks and benefits to 
the population as a whole, including users and nonusers of the tobacco 
product, and 

Taking into account the increased or decreased likelihood that: (1) existing 
users oftobacco products will stop using such products, and (2) those who 
do not use tobacco products will iriitiate use . 

• 

FDA is to weigh a variety of consequences resulting from possible new 
regulations on tobacco products, including the use of contraband products 
and the development of black markets, and consider the effects of the 
regulation on both users and nonusers of the products. 

This standard is not be applied to any other product regulated under the 
Federal Food, Drug, and Cosmetic Act. 

• Requiring FDA to affirmatively find that a particular regulatory action will not 
result in the heightened demand for contraband would severely restrict the 
Agency's authority as it would be forced to prove an unknown. 

~ It could be very difficult to prove a negative-that a black market will not 
occur. 

If FDA makes the finding, its decision would be delayed by extended 
litigation. 

• FDA's 1996 tobacco rule reflects the agency's consideration of the contraband 
Issue: 

~ Considering the large number of Americans who are currently addicted to 
nicotine, FDA determined that a ban on cigarettes and smokeless tobacco 
would unlikely be effective in protecting consumers from the serious risks 
of these products. FDA found that black markets and smuggling could 
develop, offering products that likely "would be even more dangerous than 
those currently marketed." 
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FDA concluded that, to address effectively the death and disease caused by 
cigarettes and smokeless tobacco, addiction to these products must be 
eliminated or substantially reduced. 

FDA found that this goal could be achieved best by preventing minors from 
beginning use of tobacco products, and not by banning the products. 
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GREGG AMENDMENT MAKES IT HARDER TO STOP TOBACCO ADVERTISING 

AND HARDER TO CHANGE THE WAY TOBACCO COMPANIES DO BUSINESS 

The McCain Bill Gives No Immunity to Tobacco Companies 

The bill passed by the Senate Commerce Committee did away with most of the 
major liability limitations of the June 20th settlement between the tobacco companies 
and the attorneys general, which had banned class action lawsuits and punitive 
damages. The manager's amendment went even further, by eliminating special 
protections for tobacco parent companies and affiliates, ensuring that the industry'S 
attorneys will be subject to suit as under current law, and allowing plaintiffs claiming 
injury from disease to use evidence of addiction in their lawsuits. Under the McCain 
bill, anybody can sue the tobacco companies, and get whatever damages a jury will 
award. 

• The Cap Is Available Only to Companies that Agree to Make Sweeping 
Advertising Restrictions and Comply with the Law, not Challenge It in Court 

No company will be eligible for the annual damages cap unless it agrees to 
sweeping changes in the way it does business. To be eligible, a company must sign a 
binding protocol that requires it to: 

• Accept sweeping restrictions on advertising that would otherwise be 
unconstitutional under the First Amendment. Tobacco advertising is 
one of the most important factors in luring young people to start 
smoking. A recent study iiI the Journal of the American Medical 
Association estimated that 34% of young people start smoking because of 
tobacco advertising and marketing. The First Amendment limits what 
government can do to stop the tobacco companies' harmful advertising 
practices without the companies' consent. To qualify for the cap in the 
McCain bill, a tobacco company must agree to give up advertising that 
contains any human or animal image or cartoon character, all outdoor 
advertising, advertising on the Internet, and much more. The protocol 
in the McCain bill is the only way to get rid of the Marlboro Man, and 
ensure that Joe Camel never comes after our kids again. 

• Comply with the terms of the legislation, not tie in up in court. Tobacco 
legislation will be far more successful in its central goal -- reducing youth 
smoking -- if the companies cooperate instead of tying the bill up in court 
for decades. Under the protocol in the McCain bill, a company must 
agree to abide by the rules of the legislation, not file endless legal 
challenges to thwart its intent. Participating companies must agree to 
make payments and lookback surcharges even if those provisions are 
struck down in court. 
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• The Cap Is a Powerful Incentive for Companies to Change Their Behavior, 
Because Any Company That Doesn't Play by the Rules Will Lose Eligibility. 

Without any incentive to sign onto the protocol, companies are bound to go to court to 
strike down every part of the tobacco bill they can. But under the McCain bill, once a 
company has signed the protocol, the government will have a powerful tool to make that 
company change its ways or lose liability relief altogether. A participating company will 
lose eligibility for the cap ifit violates the protocol. For example: 

• A Company Must Make Dramatic Reductions in Youth Smoking or Lose 
Eligibility for the Liability Cap. The manager's amendment strengthened 
the provisions in the bill that link liability protection to the achievement of 
youth smoking targets. Under the amended legislation, a company that 
misses its youth smoking targets by 20 percent or more has the burden of 
showing both that it did not engage in affirmative misconduct and that it used 
best efforts to reduce youth smoking in order to escape the loss of liability 
protections. The cap is in effect a powerful company-specific penalty to 
ensure that youth smoking goes down. 

• Any Company Caught Smuggling Will Lose Eligibility for the Cap. Most 
anti-smuggling experts agree that it would be extremely difficult for 
smuggling to occur on a massive scale without the company's knowledge. 
Under the McCain bill, if a company's management is found guilty of taking 
part in a smuggling scheme, the company will lose any liability relief. This 
will serve as a powerful and necessary incentive to keep tobacco companies 
from orchestrating a black market. 

• The Cap in S. 1415 Is Even Tougher on Tobacco Companies than the Cap in the 
Highly-Regarded Chafee-Harkin-Graham Bill 

Senators Chafee, Harkin, and Graham sponsored a tough, comprehensive 
tobacco bill that also includes an $8 billion liability cap as a way to get tobacco 
companies to stop marketing to children. Under that bill, tobacco companies were able 
to pay $4 billion a year in judgments out of their annual payments to the government. 
Under the McCain bill, the tobacco companies would have to pay every penny of 
damage awards -- up to $8 billion a year, indexed for inflation -- on top of their annual 
payments. 



* 

* 

* 

* 

* 

* 

Title XIV Does Not Limit The Tobacco Companies' Liability 

Participating manufacturers who comply with the rigorous restrictions in the protocol 
and the other requirements of Title XIV have their liability limited to $8 billion ru;r 
year. If they owe more than $8 billion in a given year, they will simply have to pay 
the additional amount in the next year. 

The Bill Does Not Prevent or Limit Anyone From Recovering 

Every dollar that a person wins in a lawsuit against the tobacco industry will be paid. 
The bill does not limit the amounts that people can win. It only postpones payment 
until the next year if the tobacco companies owe more than $8 billion in a given year. 

The Bill Does Not Limit A Person Who Claims that They Are Addicted From 
Recovering 

The bill provides for extensive smoking cessation and other public health programs. 
The bill eliminates lawsuits against participating manufacturer only if those suits seek 
to create public health programs, such as smoking cessation programs. It does not 
limit any person from recovering any damages that they themselves have suffered. 

The Bill Does Not Limit the Evidence that May Be Discovered or Introduced 
Against Tobacco Companies 

The Manager's Amendment removed provisions that would prevent plaintiffs from 
discovering or introducing in court evidence of reduced-risk tobacco products 

The Bill Does Not Limit Tobacco Companies' Obligation to Produce Documents 
in Litigation 

The·Manager's Amendment removed a provision that might have allowed the tobacco 
industry to avoid its obligation to produce documents in lawsuits. Under the 
Manager's Amendment, a person wishing to sue a tobacco company may review 
documents publicly disclosed under Title IX of the bill and may seek documents in 
discovery 

The Bill Does Not Protect Attorneys, Advertising Agents, or Parent Companies 

The Manager's Amendment expressly allows lawsuits against tobacco manufacturers 
and their parent companies. It does not change current law with respect to suits 
against attorneys and advertising agents, and thus does not preclude such suits. 

* The Bill AUows Class Actions and Third-party Claims to Go Forward 

* The Bill Does Not Limit Recovery for Punitive Damages 
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Low Income Groups See Smallest Rise in Spending 
and Greatest Benefits from McCain Bill 

Lower Income Adults Are Most Responsive to Price 

• Two recent studies have evaluated the effect of cigarette prices on smoking 
participation (the decision to smoke at all), and have documented an important fact: 
the smoking participation decision oflower income adults is much more responsive to 
price than that of higher income adults. In particular, both studies find that those 
individuals at the median income or below are more than four times as likely to not 
smoke in response to price increases as are those individuals above median income.3 

• The professional consensus is that for every 10% rise in cigarette prices, there is a 
roughly 4.5% decline in the total number of packs of cigarettes consumed. These 
studies find that individuals at the median income or below are more than 50% more 
responsive to price in their smoking decisions than the overall average. This implies 
that every 10% rise in cigarette prices will cause the number of packs consumed to 
fall by about 7%.4 

• Using this elasticity, estimates show that there is a 33% reduction in smoking for 
those at the median income or below from the $1.10 price increase, as compared to 
the 23% reduction on average, and only about an 8% reduction above median income. 

So Lower Income Families Will See Only a Modest Increase in Spending on Cigarettes 

• The implications of this finding are that the price increases in the McCain legislation 
will not cause a significant increase in cigarette spending for lower income 
individuals. This is because, on average across individuals at or below the median 
income, for every two packs on which this group spends an extra $1.10, there will be 
one pack on which they save the $2 base price. 

• These effects roughly cancel, resulting on net in only a small increase in spending on 
cigarettes in this population. In particular, total spending on cigarettes, on average, 
for a median income family will rise by only about 3%. This is only about $20 per 
year for a median income smoker. 

3Ringel, J. and W. Evans, "Public Finance Aspects of the Global Tobacco Settlement", 
Workirig Paper, University of Maryland, 1998; Farelly, M., J. Bray, T. Pechacek, and T. 
Woolery, "The Response to Increases in Cigarette Prices by Race, Income, and Age Groups," 
Working Paper, Research Triangle Institute, 1998. 

4These studies focus only on the smoking participation decision. But a conservative 
assumption is that the number of packs per smoker will follow the same income relationship. 
This is conservative because it is likely that the first source of response by lower income smokers 
will be to reduce packs rather than to quit altogether. 
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Lower Income Groups Will Benefit Disproportionately from Cessation Spending 

• An important use of the funds raised by the McCain bill is to fund increased cessation 
spending so that those smokers who want to quit this addictive habit can do so. 

• Unfortunately, cessation treatment can be expensive - more expensive in the short run 
than the cost of cigarettes. As a result, it is low income individuals who are least 
likely to avail themselves of cessation treatment. 

• Thus, increased cessation spending should benefit lower income groups the most, 
since these are the individuals who cannot afford cessation treatments now. 

• Cessation programs have been shown to be effective in reducing smoking. This 
reduction will produce further savings for lower income groups in particular, since 
they will not be spending their hard-earned income on cigarettes. 

Low Income People Will Gain More in Health Terms: 

• As noted above, recent evidence indicates that lower income individuals are more 
responsive to price increases than are those above median income. As a result, they 
will benefit disproportionately from the health benefits that come from reduced 
smoking. 

• In particular, the !lumber of packs smoked in families with incomes below the median 
income will fall by 33 %, while the number of packs smoked by families with 
incomes above the median will fall by only 8%. This means that the health benefits 
will be 4 times as large for lower income families as for higher income families. 

• Moreover, lower-income individuals spend a higher percentage of their income on 
health costs. They therefore stand to gain the most from reducing smoking-related 
health costs. 



FORD APPROACH IS BEST FOR PUBLIC HEALTH, PROTECTS FARMERS, 

AND AVOIDS HANDING A WINDFALL PROFIT TO TOBACCO INDUSTRY 

• Lugar Bill Would Require Drastic Cuts in Health Spending 

The Lugar bill requires the government to "buy-out" farmers from the quota program 
over a three-year period (FYI 999 through 2002). The cost of this buy-out over the three 
years is $18 billion dollars. If the Lugar farmer spending is added and state spending is 
kept the same, the McCain Manager's Amendment spending on health research and 
public health programs would have to be cut by 69 percent to make up the difference. 
(See chart below). In contrast, the Ford-Hollings approach costs $2.1 billion a year during 
those years and has no effect on the levels of spending in the McCain Amendment for NIH 
research, cessation, prevention, education and enforcement efforts. 

• Ford Limits Amount of Tobacco Grown; Lugar Dramatically Increases U.S. 
; Production 

Senator Ford's bill (LEAF Act) maintains limits on the amount of tobacco that can be 
grown in the United States. Under the competing Lugar approach, very large producers 
would quickly expand their production .. A U.S. Department of Agriculture analysis 
concludes production of flue-cured tobacco is likely to increase by as much as 50% and 
burley tobacco is projected to increase by as much as 20%. That is one reason why the 
Campaign for Tobacco-Free Kids, the American Cancer Society, and the American Heart 
Association support continuation of the tobacco program. 

• Ford-Hollings Protects Small and Minority Farms 

The increased production with lower profit margins under the Lugar approach will 
benefit large corporate farmers, however, the legislation would have a disproportionately 
adverse impact on minority and limited-resource tobacco producers. Market uncertainties 
and reduced margins on small sales will destabilize many family farming operations. This 
will have a particularly harsh effect on small African-American farms -- fully 90% of 
African-American farms have sales ofless than $25,000. 

• Lugar Leads to a Financial Windfall for Companies 

The creation of a free market in tobacco production will dramatically lower the prices 
the companies will pay to buy tobacco. USDA estimates that under the Lugar bill, the price 
of flue-cured tobacco would fall from $1.72 a pound to $1.15, and the price of burley would 
plummet from $1.89 to $1.35. Given that the companies average almost 1.5 billion pounds of 
purchases a year, USDA estimates a financial windfall by the companies of at least $800 
million annually or $20 billion over 25 years. The Ford approach is consistent with the 
overall tobacco control legislation. It avoids generating windfall profits for the tobacco 
companies with which the companies will offset the payments designed to force them to 
reduce youth smoking rates. 



Lugar Bill Cuts Health Spending by 69 Percent 

Total, FY 1999-2001 

Ford-Hollings 

Lugar 
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NIH and Other Research 

$8.6 billion 

$2.'7 billion 

Percent Reduction -69% 

FY99 FYOO FYOI 

Ford-Hollings 2.5 1.8 2.0 

Lugar 6.0 6.0 6.0 

Public Health, 
including Cessation, 
Prevention, Education, 
and Enforcement 

$8.6 billion 

$2.7 billion 

-69% 

FY02 FY03 FY99-03 

2.0 2.2 10.5 

0.0 0.0 18.0 

Based on estimates of revenue from S. 1415. Calculations assume the funding for states remains $15.6 billion 
over three years under either farm proposal. 
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CREATOR: Bruce N. Reed ( CN=Bruce N. Reed/OU=OPD/O=EOP [ OPD 1 ) 

CREATION DATE/TIME:21-MAY-1998 13:04:11.00 

SUBJECT: have donna call murray, M-Braun, Mikulski 

TO: ELENA (Pager) #KAGAN ( ELENA (Pager) #KAGAN [ UNKNOWN 1 ) 
READ: UNKNOWN 

TEXT: 
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL) 

CREATOR: Andrea Kane ( CN=Andrea Kane/OU=OPD/O=EOP [ OPD 1 ) 

CREATION DATE/TIME:21-MAY-1998 16:47:16.00 

SUBJECT: Your thoughts on which WtW Competitive Grants to Highlight 

TO: Elena Kagan ( CN=Elena Kagan/OU=OPD/O=EOP @ EOP [ OPD 1 
READ: UNKNOWN 

TO: Cynthia A. Rice ( CN=Cynthia A. Rice/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ.: UNKNOWN 

TO: Bruce N. Reed ( CN=Bruce N. Reed/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TEXT: 
DOL has submitted 21 out of the 49 successful applicants for our 
consideration to highlight at 5/27 event. We're aiming for about 6 to 
serve as representative examples of the innovative strategies communities 
will implement with WtW funds. I'll fax over DOL's matrix of 21, with my 
notes on it. My top choices are below (still missing a few pieces of info 
from DOL). I've tried to hit balance of program/policy priorities for 
WtW--employment, retention and upward mobility, post-placement trainng, 
hard to serve, non-custodial, transportation, rural challenges. IGA has 
also reviewed. They are leaning towards: Detroit, Philadelphia (which I'm 
not entirely comfortable with from a policy perspective--very 
education-oriented, but may be hard to not include), Appalachia, something 
from LA, Chicago (but not essential), maybe Little Rock. DOL will 
probably push hard for: Detroit, Boston, Philly, Appalachia, CHARO or LA 
CO. Need to identify our list of 6 this afternoon and then share with IGA 
and DOL--I imagine there'll be some negotiating. We can also invite a few 
local electeds even if we don't choose to highlight grants from their 
cities. Invites need to go out ASAP. Please note that these grantees 
will not be notified they've been selected until the 27th. 

LA County PIC 
1,625 participants. 
Assist long-term TANF recipients end dependency by increasing earnings of 
unemployed and underemployed non-custodial parents and thereby increasing 
child support. 

or 

Institute for Responsible Fatherhood 
OH, WI, NY, TN 
Non-custodial parents 

Corporation for Ohio Appalachian Development 
600 participants. 
Extensive partnerships across multiple rural jurisdictions and services. 
Comprehensive work first strategy including community work experience, 
case management, asset building, transportation and child care, integrated 
work and learning, job development, placement, and retention and 
post-placement services 

City of Detroit Employment and Training Department --
1700 participants. TANF recipients and non-custodial parents. 
Priority for EZ residents. 

Page I of2 
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Comprehensive transitional program: wage subsidies, support services, 
expanded remediation and vocational skills to facilitate upward mobility. 
Complements formula funds which prepare people for work. Focuses on rapid 
placement and ongoing post-employment services. 

NAPIC 
2,226 participants. 
Ten local partnership in collaboration with AACC. Team of PIC, community 
college and employers develop post-employment training. Clients train 
one-hour/day for ten weeks, at the work site. Use interactive computer 
technology. 

CHARO Community Development, Los Angeles, CA 
In conjunction with LA County and City PICs 
653 participants: limited English speaking Hispanics 
Place 501 participants into unsubsidized work at $7.00/hour 
Bilingual job opportunities, job retention, career mobility 
Industry clusters, including non-traditional: truck driving, construction, 
customer services, retail, gardening, 

Florida Development Disabilities Council 
300 participants: welfare recipients with learning disabilities 
Placement in entry-level jobs in tourism industry, with assessment, job 
matching, job coaching, long term support and follow up-- up to 3 years of 
"follow along" counselors to ensure job retention. 

City of Chicago 
Participants: ?? 
Serves city and surrounding counties. 
Transportation focus: 1) van pool program coordinated with employers, 2) 
fare subsidies to help people go to work, 3) training for state agency 
staff and other agencies to education TANF clients on transportation 
options. 

or 
Boston Metropolitan Area Planning Council 
Participants: 2,090 
Creates metro transportation program to complement formula grants 
Concern: sounds a lot like what Access to Jobs would do. 

PIC of Philadelphia 
Participants:?? teen parents and noncustodial parents 
Create upwardly mobile career paths with family sustaining wages. 
Prepare and place people in targeted career paths, focusing on positions 
with short-term skill training requirements, one year certificate 
programs, and two -year degrees. 

Page 2 of2 
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL) 

CREATOR: Mary L. Smith ( CN;Mary L. Smith/OU;OPD/O;EOP [ OPD ] ) 

CREATION DATE/TIME:21-MAY-1998 13:26:32.00 

SUBJECT: Letter from Interior on Gorton amendment 

TO: Elena Kagan ( CN;Elena Kagan/OU;OPD/O;EOP @ EOP [ OPD ] ) 
READ: UNKNOWN 

CC: Cynthia A. Rice ( CN;Cynthia A. Rice/OU;OPD/O=EOP @ EOP [ OPD ] ) 
READ : UNKNOWN 

CC: Laura Emmett ( CN;Laura Emmett/OU;WHO/O=EOP @ EOP [ WHO] ) 
READ: UNKNOWN 

TEXT: 
This is the latest version of a letter that Interior wants to send to 
McCain. It is in the OMB Clearance process, and Interior wants to send it 
out today. DOJ is OK with it. Could you please review this today? 
Thanks, Mary=====;===;;;==;;=;;= ATTACHMENT 1 =;;;;=====;=======;; 
ATT CREATION TIME/DATE: 0 00:00:00.00 

TEXT: 
Unable to convert ARMS_EXT: [ATTACH.D48]MAIL46945504V.126 to ASCII, 

The following is a HEX DUMP: 
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FF57504370040000010A02010000000205000000DF11000000020000F6A161D8635E1F340D92E8 
CODF57BOFFOB7A07DA122A55A146EF6C9811C8EAC6211128CCBF65BOFC9910A8D3E6EDAA14AF35 
82691BCA2AFF26FBEF607E7E419D852B179F9F566A6E650ECC3F09F9D3AF843B5028DBEB79FD5A 
708DOF4A605415F52B21A38B223FB786EFAC416200DCC88432D08927D1C3854911DE9CDC7486E8 
1686D52E6A521470159DEF7E26836C832256A1014Fl18992D94CD27D6D86B99EC9E5E332BD86E8 
E162858585065F18F4C9CCA1B2BD297D55D190A3DBC19BF6E6DEBBCB7FD9DB1258C2F15F9FE433 
585C89A31D1F207DDOAF408EF9086BBED59FC9FE5FA617DAA6D1DOD65F31D8D4AFFOBE40333DCD 
77541D9803B687DB2E369D171CC5948DOD8FFD17923EOE80F1E6AC7B993C2F1AOAF482D90E6B24 
97231B291B9746DE486F159E01B599719D04138ADD781907E4CC940BAB55FE220807B17686C7B7 
A87AEOBA1AD776AA5235395BADFFBF2DD60E1CB2EEBE4A1C857166B52914BF68DAB322DBAD4C03 
338D6707710639FC1B70DB56F6F91139DE28D1C1E52DEF24576670C8CCBOF9F3B80FFDAEB48399 
C6218695991284E48E86BAFDAA841B547983492AD6CBF6A61F5D54CDDEF87C33F7E65ADB9FF131 
EE5478382D97BDBA0333BA3A1590A5A4144B3A2DEF753ABOF8259B6395A4FCF82064F0652F4E2C 
916AFA675902000900000000000000000000000823010000000B0100007E020000005501000000 
4E0000008903000009250100000006000000D70300000B300200000028000000DD030000087701 
000000400000000504000008340100000014000000450400000802010000000F00000059040000 
080501000000080000006804000000984C006F00630061006C0020004800500020004C00610073 
00650072006A006500740020003500000000000000000000000000000000000000000000000000 
00000000000000000000000057494E53504F4F4COOOOOOOOOOC800C8002C012C012C012C01C800 
C80030000000000000000000000000000000000000000000000000000000000000000000000000 
000000000000000000000000000000000000000000000000000000000000000000000000000000 
000000000000000000000000000000000000000000000000000000000000000000000000000000 
000000000000000000000000000000000000000000000000000000000000000000000000000000 
000000000B0100002800D61EC30F3908000011090000005AOOOBOI008B143600540069006D0065 
00730020004E0065007700200052006F006D0061006E00200052006500670075006C0061007200 
000000000000000001000200580201000000040028000000000000000000000000000000000000 
00011202002400A1000000A10000000A0000005403010002005503010044005603020002005703 
010002005803010002005903010002005A03010044005B03010002005C03010044005D031B0065 
817461B4240000000000000000000000000000000008337C007800000200005D03000003010004 
0002000000DDOA10008301040003000200211000DDDDOBOB00030000040BOODDF1025D03F19BF1 
035D03F1486F6E6F7261626C65804A6F686E804D634361696ECC43686169726D616ECC556E6974 
6564805374617465738053656E617465CC436F6D6D6974746565806F6E80436F6D6D657263652C 



Honorable John McCain 
Chairman 
United States Senate 

Automated Records Management System 
Hex-Dump Conversion 

Committee on Commerce, Science, and Transportation 
Washington, D.C. 20510-6125 

Dear Senator McCain: 

I support your efforts in helping to pass comprehensive tobacco legislation which 
dramatically reduces youth smoking and to remove Section 604 which requires Indian tribes to 
collect state taxes on sales of tobacco products. 

Since the formation of the Union, the United States has recognized Indian tribes as 
"domestic dependent nations" that exercise governmental authority over their members and their 
territory. Where Indians manufacture tobacco products on their own lands, state taxes on 
reservation-generated tobacco products would normally be pre-empted under the tribal 
self-determination doctrine. Section 604, as currently drafted, interferes with this fundamental 
principle. Even with respect to state taxes collected on sales of pre-packaged goods to 
non-Indians, Section 604 violates traditional principles of comity and federalism, which demand 
that state-tribal relations be developed based on dialogue and cooperation between states and 
tribes. 

Section 604 establishes a complex scheme to address a problem that states and Indian 
tribes have already resolved or have the means to resolve. At least eighteen states have entered 
into state-tribal tax agreement with numerous Indian tribes. These agreements ensure that a 
single tax is imposed, provide a stable tax framework, and ease tax administration significantly. 
By unilaterally requiring Indian tribes to collect the state taxes and also adding the federal 
government as an intermediary, Section 604 enormously increases the burden of collecting taxes, 
without any substantial benefit to the states or the Indian tribes. Federal accounting, oversight, 
and administrative costs will increase to implement this new legislative scheme. 

Agreements are the best mechanisms for mutually satisfactory resolution of tax collection 
issues between states and tribes. Even if states and tribes are unable to reach agreement, 
however, states may impose their taxes at the wholesale level to collect taxes on goods that are 
destined for sale to non-Indians. 

As originally drafted, the McCain bill did not disturb the current system, which has 
worked for both the tribes and the states. It permitted the states and the tribes to work together 
to collect the state's revenues and to share revenues if they so desire. Moreover, it vindicated the 
federal government's trust responsibility to Indian tribes and recognized their status as domestic 
dependent nations. 

Thank you for your important work in this area. 
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RECORD TYPE: PRESIDENTIAL {NOTES MAIL} 

CREATOR: Mary L. Smith { CN=Mary L. Smith/OU=OPD/O=EOP [ OPD ] } 

CREATION DATE/TIME:21-MAY-1998 15:21:28.00 

SUBJECT: Interior Letter 

TO: Elena Kagan { CN=Elena Kagan/OU=OPD/O=EOP @ EOP [ OPD ] } 
READ: UNKNOWN 

CC: Cynthia A. Rice { CN=Cynthia A. Rice/OU=OPD/O=EOP @ EOP [ OPD ] } 
READ: UNKNOWN 

CC: Laura Emmett { CN=Laura Emmett/OU=WHO/O=EOP @ EOP [ WHO] } 
READ: UNKNOWN 

TEXT: 
Latest draft with just a couple minor changes from DOJ. Everyone else has 
signed off, and Interior is very anxious to send this out today {They just 
called again}==================== ATTACHMENT 1 ==================== 
ATT CREATION TIME/DATE: 0 00:00:00.00 

TEXT: 
Unable to convert ARMS_EXT: [ATTACH.D31]MAIL49253604X.126 to ASCII, 

The following is a HEX DUMP: 
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FF57504370040000010A020100000002050000001812000000020000C6AA1013A153B82ADDF495 
9F30510781CF9CF412AEB5F0251022CB38B835BAFECE9F61C6505F6032B1FF35C40ECOOEFB27B4 
3EEC1DDA528FE629B3D04B2103B02B14C338781EE24B3D90AEFCD9BC7F4787D2ADE1465BCD3D37 
66775F17CBA92B550ACB9AFE9B288AFA355B8A3022701CF1F991BE91733C76CB203B19E6D48D6C 
42886F6258C37CFCCF1B81DD23C1966BE9CA6481071701D401C84B7B4288FOB5F3D431458FD9A6 
1F9509382E721449FC6BAC8F3A87F79296950F3805895DCCB516D7E92F3C7469FF8A3D3457B38C 
98F1F63C624593097BB90B6EBA8EB026DD793021AC114985D3C668651CE55D5128C9D1DE878B65 
2318DAF2137D2409F5F0194EA4BAF8F3124900EBOFE5F53B185F048A7FF1446F7DB0533533625F 
E64FE38714223EBOB16B10CE971A6A0870DB2614DFC8AC6FD3C604FF6A959E18B6EE183C341DA2 
C7774AC9662FB4640AB2A3E9F690029F4708D28BC54D954D402CC4420320F4124DC51D841E016D 
B4D59C0962C6CC422411D48982E2B5622DOC3EC3FCA85A60EB6186459B8DC6B609058C2EBEBA17 
942F054D7B21154DBEBEBDB3E08C6B5439FOD7A273CE6A1728D31EC46DF132FC6075BE33D471F1 
B67347D984DF547221AC78AOAEBAC5826A229B9A39F9B571FC532B4OF872940F093BBD85DE6ABE 
5DCD9BE2F902000900000000000000000000000823010000000B0100007E020000005501000000 
4E0000008903000009250100000006000000D70300000B300200000028000000DD030000087701 
000000400000000504000008340100000014000000450400000802010000000F00000059040000 
080501000000080000006804000000984C006F00630061006C0020004800500020004C00610073 
00650072006A006500740020003500000000000000000000000000000000000000000000000000 
00000000000000000000000057494E53504F4F4COOOOOOOOOOC800C8002C012C012C012C01C800 
C80030000000000000000000000000000000000000000000000000000000000000000000000000 
000000000000000000000000000000000000000000000000000000000000000000000000000000 
000000000000000000000000000000000000000000000000000000000000000000000000000000 
000000000000000000000000000000000000000000000000000000000000000000000000000000 
000000000B0100002800D61EC30F3908000011090000005AOOOB01008B143600540069006D0065 
00730020004E0065007700200052006F006D0061006E00200052006500670075006C0061007200 
000000000000000001000200580201000000040028000000000000000000000000000000000000 
00011202002400A1000000A10000000A0000005A03010044005B03010002005C03010044005D03 
120065815E03010002005F030100440Q60030100020061030100440062030100020063030B0065 
817461B4240000000000000000000000000000000008337C007800000200006303000003010004 
0002000000DDOA10008301040003000200211000DDDDOBOB00030000040BOODDF1026303F19BF1 
036303F1F1006303F1F1025D03F19BF1035D03F1F1016303F1F1026303F1F1036303F1486F6E6F 
7261626C65804A6F686E804D634361696ECC43686169726D616ECC556E69746564805374617465 
738053656E617465CC436F6D6D6974746565806F6E80436F6D6D657263652C80536369656E6365 



Honorable John McCain 
Chairman 
United States Senate 

Automated Records Management System 
Hex-Dump Conversion 

Committee on Commerce, Science, and Transportation 
Washington, D.C. 20510-6125 

Dear Senator McCain: 

I support your efforts in helping to pass comprehensive tobacco legislation which 
dramatically reduces youth smoking and to remove Section 604 which requires Indian tribes to 
collect state taxes on sales of tobacco products. 

Since the formation of the Union, the United States has recognized Indian tribes as 
"domestic dependent nations" that exercise governmental authority over their members and their 
territory. Where Indians manufacture tobacco products on their own lands, state taxes on 
reservation-generated tobacco products would normally be pre-empted under the tribal 
self-determination doctrine. Section 604, as currently drafted, interferes with this fundamental 
principle. Even with respect to state taxes collected on sales of pre-packaged goods to 
non-Indians, Section 604 is at odds with traditional principles of comity and federalism, which 
counsel that state-tribal relations be developed based on dialogue and cooperation between states 
and tribes. 

Section 604 establishes a complex scheme to address a problem that states and Indian 
tribes have already resolved or have the means to resolve. At least eighteen states have entered 
into state-tribal tax agreement with numerous Indian tribes. These agreements ensure that a 
single tax is imposed, provide a stable tax framework, and ease tax administration significantly. 
By unilaterally requiring Indian tribes to collect the state taxes and also adding the federal 
government as an intermediary, Section 604 enormously increases the burden of collecting taxes, 
without any substantial benefit to the states or the Indian tribes. Federal accounting, oversight, 
and administrative costs will increase to implement this new legislative scheme. 

Agreements are the best mechanisms for mutually satisfactory resolution of tax collection 
issues between states and tribes. Even if states and tribes are unable to reach agreement, 
however, states are not without recourse. States may impose their taxes at the wholesale level to 
collect taxes on goods that are destined for sale to non-Indians. 

As originally drafted, the McCain bill did not disturb the current system, which has 
worked for both the tribes and the states. It permitted the states and the tribes to work together 
to collect the state's revenues and to share revenues if they so desire. Moreover, it vindicated the 
federal government's trust responsibility to Indian tribes and recognized their status as domestic 
dependent nations. 

Thank you for your important work in this area. 
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