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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001
Friday, February 26, 1999

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Officer - See Distribution below
FROM: Janet R. Forsgren (for) Assistant Director for Legislative
Reference
OMB CONTACT: Melissa N. Benton

PHONE: (202)3595-7887 FAX: (202)395-6148
SUBJECT: LABOR Testimony on S385 Safety Advancement for Employees

(SAFE) Act of 1999

DEADLINE: 3 p.m. Monday, March 1, 1999

In accordance with OMB Circular A-13, OMB requests the views of your
agency on the above subject before advising on its relationship to the
program of the President. Please advise us if this item will affect
direct spending or receipts for purposes of the "Pay-As-You-Go" provisions
of Title XIII of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS: To follow is testimony to be delivered by Labor (Jeffress)
before the Employment, Safety, 'and Training Subcommittee of Senate Health,
Education, Labor, and Pensions on Thursday, March 4th.

Please note veto threat on p. 4 of the testimony.

DISTRIBUTION LIST

AGENCIES:

61-JUSTICE - Dennis Burke - (202) 514-2141

52-HHS - Sondra S. Wallace - (202) 690-7760

25-COMMERCE - Michael A. Levitt - (202) 482-3151

107-Small Business Administration - Mary Kristine Swedin - (202) 205-6700
94-Occupational Safety & Health Rev Comm - William J. Gainer - (202)
606-~5380

89-0ffice of National Drug Control Policy - John Carnevale - (202) 395-6736
117 & 340-TRANSPORTATION - Tom Herlihy - (202) 366-4687

29-DEFENSE - Samuel T. Brick Jr. - (703) 697-1305

129-VETERANS AFFAIRS - John H. Thompson - (202) 273-6666
92-0Office of Personnel Management - Harry Wolf - (202) 606-1424
EQP:

Barbara Chow
Sandra Yamin
Larry R. Matlack
Daniel J. Chenok
Stuart Shapiro
Sarah Rosen
Elena Kagan
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Caroline R. Fredrickson
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LRM ID: MNB22 SUBJECT : LABOR Testimony on 8385 Safety Advancement for
Employees (SAFE) Act of 1999

RESPONSE TO
LEGISLATIVE REFERRAL
MEMORANDUM

If your response to this request for views is short {e.g., concur/no
comment), we prefer that you respond by e-mail or by faxing us this
response sheet. If the response is short and you prefer tec call, please
call the branch-wide line shown below (NOT the analyst's line) to leave a
message with a legislative assistant.

You may also respond by:

(1) calling the analyst/attorney's direct line (you will be
connected to voice mail if the analyst does not answer); or

(2) sending us a memo or letter
Please include the LRM number shown above, and the subject shown below.

TO: Melissa N. Benton Phone: 395-7887 Fax: 395-6148
Office of Management and Budget
Branch-Wide Line (to reach legislative assistant): 395-7362

FROM: (Date)

(Name)

(Agency)

(Telephone}

The following is the response of our agency to your request for views on
the above-captioned subject:

Concur

No Objection

No Comment

See proposed edits on pages

Other:

FAX RETURN of pages, attached to this response sheet

=====zcToozzozmoooomex ATTACHMENT l] =====s=smom====m========
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STATEMENT OF CHARLES N. JEFFRESS
ASSISTANT SECRETARY FOR OCCUPATIONAL SAFETY AND HEALTH
U.S. DEPARTMENT OF LABOR
BEFORE
THE SUBCOMMITTEE ON EMPLOYMENT, SAFETY AND TRAINING
HEALTH, EDUCATION, LABOR AND PENSIONS COMMITTEE
UNITED STATES SENATE

March 4, 1999

Mr. Chairman, Members of the Subcommittee, thank you for inviting me to testify about S. 385,
the SAFE Act, a proposal to amend the Occupational Safety and Health Act of 1970. 1
appreciate the opportunity to express OSHA’s views on this bill. T would also 1ike; to take this
opportunity to express my appreciation to you, Mr. Chairman, for your efforts to find common
ground on these important issues. Although you have modified your proposal, the Department

remains unable to support your bill.

OSHA Works

OSHA'’s core mission is to ensure a safe and healthy workplace for every working man and
woman in the Nation. We are most pleased by the latest occupational injury and illness
statistics. For the fifth consecutive year the rate of injuries and illness declined. In fact, the rate
for 1997 was the lowest since the Bureau of Labor Statistics (BLS) began reporting this
information in the early 1970s. The improvement is particularly impressive in a booming
economy when many new and inexperienced workers are coming into the workforce.
Historically, new employees have been more likely to get hurt on the job than more experienced
workers. Much of the credit for the improvement can be attributed to millions of employers and

employees working every day to eliminate on-the-job hazards. I am proud that OSHA has been
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a catalyst to help these private sector efforts, using results-driven enforcement efforts,

compliance assistance and standard setting to bring about workplace improvements.

- Many challenges remain, but this message is clear. The New OSHA works. In the 4 years
since President Clinton announced the “New OSHA” imitiative, which combines targeted
enforcement with partnerships and compliance assistance, we have' developed a broad range of
successful partnership programs. The New OSHA is doing more to promote cooperative
partnership efforts between employers, workers and government.

OSHA joined with industry last November to hold a partnership conference celebrating
the positive impact strategic partnerships, the Safety and Health Achievement Recognition
Program (SHARP) and the Voluntary Protection Program (VPP) have on protecting employees
and lowering workers’ compensation costs for employers. In one success highlighted during the
conference, OSHA worked with the Steel Erectors’ Safety Association of Colorado (SESAC) to
change a historically adversarial relationship into an effective partnership. According to the
president of Ridge Erectors, a SESAC participant, the partnership has "effectively taken an
adversarial position that’s been historic between business and OSHA and turmned it into a
partnership agreement where we work together to enhance education ar;d we work together to
provide a safe workplace." Many of the SESAC membe;'s have reduced injuries and illnesses at
their workplaces and have lowered their workers’ compensation costs. Calcon Constructors, for
example, reduced their workers’ compensation rate by almost two-thirds (saving sixty-three cents

on every dollar in workers” compensation costs) as a result of its partnership with OSHA.
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Another successful partnership is happening in Port Arthur, Texas where the Huntsman
Petrochemical Aromatics and Olefins Plant is a member of OSHA’s Voluntary Protection
Programs (VPP). Workers at this site have repeatedly credited VPP participation as one vital
factor contributing to improved management and employee relations. The plant’s current
three-year injury incidnence rate is 74 percent below the industry average and its lost workday

rate 1s 99 percent below average.

Many companies are commenting that their impression of OSHA has changed. In one example,
an employer in OSHA’s Maine 200 program said, "When I have a question for OSHA, I’ll call
them." He said that when other agencies call him, "I’ll call my lawyers first[.]" Similarly, in
New Jersey, the head of Barnard Construction said, "I think OSHA is trying to get on a path of
not just knocking people out of business, but educating them." He went on to add, "Their

attitude has definitely changed."” Comments like these demonstrate OSHA is making progress.

In addition to partnership efforts, OSHA is making enforcement programs smarter and fairer by
spending more time at the most hazardous workplaces and less time at safer ones. OSHA is
using BLS data to identify industries with the highest injury and illness rates and is using
information gathered from our own Data Initiative to target inspections at specific workplaces.
In doing so, we have been able to discover serious violators in less time. At the same time,
employers whose attention to safety has already paid off in the form of lower injury and illness

rates are less likely to see an OSHA inspector.



Autemated Records Management System

Hex-Dump Conversion
Over the past several years, we also have measured results, where possible, not by numbers of
citations or penalties, but by real improvements in the lives of working people, such as reduced
injury and illness rates. The five-year decline in injury and illness rates is evidence that this

combination of approaches is working.

Finally, OSHA has redoubled its commitment to small business. Immediately after I leave this
hearing, I will be participating in a forum that OSHA is holding, entitled "OSHA and Small
Business: New Ways of Working." The forum will showcase information and services available
to help small businesses improve workplace safety and health. The program will involve a
half-day seminar and a question-and-answer session with a panel of OSHA senior staff. We will
cover several topics, including how small businesses can receive compliance assistance and
technical advice, the role of the Small Business Regulatory Enforcement and Faimess Act, and

partnership opportunities.

The SAFE Act

Mr. Chairman, while I appreciate your cooperative spirit and hope that we can continue to work
together to improve worker safety and health, OSHA cannot support the legislation before the
Subcommittee today. Last year, the Department stated its intent to recommend a veto if the
SAFE Act passed the Congress. Despite the changes that have been made since then, we
believe the new SAFE Act, if enacted, would undermine the agency’s ability to protect workers.

Consequently, if S. 385 were passed, as written, the Department would recommend a veto.

kS
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S. 385 would establish a new system for OSHA to certify private-sector, for-profit, third party
consultants. Consultants would contract with employers and provide them with a certificate that

would exempt them from OSHA civil penalties for one year.

OSHA opposes the third party consultation provision. First, OSHA strongly disagrees with the
opinions stated in the new “Purpose” section, which we believe are wholly inappropriate and
inaccurate. Second, the provision creates conflict-of-interest and accountability problems.
Finally, we are concerned that employers could, in effect, negotiate compliance agreements that

fail to meet the requirements of the OSH Act.

Purpose

The seemingly innocuous “Purpose” section of the third party consultation provision could
cripple the agency. This section would codify the erroneous opinion that employers are
incapable of compliance with OSHA regulations and that OSHA is unable to enforce them.
Some employers would attempt to use this provision to avoid compliance. While we strongly
agree that employee safety and health are "of paramount concern," subsections two and three of

this section would undermine that spirit.

Conflicts of Interest

Private safety and health consultants provide an important service and OSHA encourages

employers to use them as a valuable resource. OSHA alsc provides free consultation for small
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businesses in each of the fifty states, the District of Columbia and three territories. However,
there are significant differences between employers using consultants voluntarily to self-inspect
and using them to purchase immunity from OSHA penalties. While OSHA encourages
employers to make use of non-OSHA consul.tants, the private sector is driven by the market, not
a mandate to protect employee safety and health. Therefore, the program would be vulnerable to

conflict of interest and accountability problems.

The third party consultation provision creates a powerful incentive for consultants to please
employers in order to create and maintain business. The consultant’s business interest in
conducting inspections and granting penalty exemptions could place him or her at odds with the
interests of employee safety and health. This tension could ultimately cast doubt on the
legitimacy of the exemptions the consultant grants. The consultant would feel pressured to sell
penalty exemptions without rigorously inspecting workplaces in order to create business.
Likewise, employers may feel obligated to purchase unnecessary services in order to curry favor

with the consultant.

Accountability

The bill provides OSHA with little recourse against consultants whose improper certifications
put workers at risk. Under this provision, the only option OSHA would have for dealing with
consultants who commit fraud, collusion, malfeasance or gross negligence would be to expel
them from the program. Such serious offences warrant more than mere removal from the

program. Worse yet, OSHA would have no meaningful recourse against a consultant who was
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overly generous in granting penalty exemptions due to incompetence or negligence. Even
though workers would continue to be exposed to haéards in the workplace, the consultant could
continue to grant exemptions and the certificates of compliance he or she issued would still
stand. If, on the other hand, OSHA finds that one of its compliance officers is not performing to
our standards, we have the ability to correct the situation.. The disciplinary provisions of this
program are simply insufficient to redress the harm consultants could inflict on thousands of

working Americans.

Emplover- Negotiated Compliance

Section 3 would allow an employer whose workplace was found to have safety and health
hazards to negotiate compliance efforts and requirements with the consultant. The provision
requires that the employer and consultant agree to the terms and timeframes of the Action Plan.
Agreements necessitate compromise. It is entirely possible that, under the language of this
legislation, an employer and consultant would agree to an Action Plan in which the employer is
not required to come into full compliance with the OSH Act for many years. For example, an
employer and consultant may compromise-on how quickly a guardrail must be fixed although
employees would remain exposed to a significant fall hazard in the meantime. OSHA cannot

support legislation that would allow an employer to avoid compliance and endanger workers.

Safety and Health Programs

OSHA is pleased that the new bill emphasizes the importance of safety and health programs by

including many elements of OSHA's SHARP program. However, this change does not
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overcome OSHA'’s significant objections to the third party consultation provision.

The bill encourages employers to use third party consultants by offering them a one-year
moratorium on penalties for violations of the law. We strongly disagree with this approach. If
employers, acting in good faith, engage qualified consultants and correct all of the violations the
consultants find, they should have no reason to be concerned about penalties and fines. A
penalty waiver will be an incentive only to an employer who does not intend to put an effective
safety program in place and who does not intend to correct all violations. The SHARP
program, on which section 3 is modeled, does not offer a penalty waiver, Rather, in
recognition of the fact that the participating employer has received significant attention from
OSHA, SHARP provides for a one-year exemption from programmed inspections. If]
however, OSHA is called in for a complaint or fatality investigation and discovers uncorrected
violations, the SHARP employer will be subject to citation and penalties. I believe that
employers will be less likely to comply with the law if we tell them in advance that they may
violate the law without fear of a penalty. In addition, the proposal in S. 385 would allow a
company with an injury and illness rate twice the average for its industry to receive a certificate

of compliance and the resulting penalty exemption.

I would like to take this opportunity to highlight several of OSHA’s other concerns with the
SAFE Act. I will limit my comments to a few provisions that I find particularly troubling.

Among these are the technical assistance, worksite-specific compliance, and discretionary
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compliance assistance provisions. My limited discussion of these few provisions of the bill,
should not be taken to imply that OSHA supports the remainder of the billl.  But in the
interest of time, I will forgo commenting on those issues in my testimony. The Department’s

comprehensive analysis of the bill is attached to my testimony.

Technical Assistance

Section 8 would amend the recently enacted provisions that govern OSHA's consultation
program. Just months ago, OSHA supported enactment of H.R. 2864, a bipartisan bill
sponsored by Congressman Cass Ballenger of North Carolina, that codified OSHA's consultation
program with enhanced employee protections. We are proud that our cooperative efforts added
OSHA consultation to the Act. We believe that no amendments to the new law are needed at
this time. The fee-for-service element of S. 385 would give priority to those who can afford to
pay for consultation, not those who need it most.  Consultation is and should remain

prioritized for small, high-hazard employers, not for large, wealthy ones.

Worksite-Specific Compliance

Section 7 would require citations to be vacated if the employer can prove that its employees were
protected "by equally or more protective” means than those required by OSHA standards.
This new employer defense could turn every enforcément action into a time-consuming standards
litigation effort, imposing substantial burdens on agency resources.and the court system. OSHA

standards would become mere guidelines open for debate whenever an employer wants to contest

9
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OSHA standards, and routine enforcement cases would be turned into exercises in rulemaking.
For this and other reasons, courts have held repeatedly that employers must comply with OSHA
standards in the manner specified in the standards. As the United States Court of Appeals for

the Eleventh Circuit has noted, "An employer must follow the law even if it has a good faith

belief that its own policy is wiser."

Discretionary Compliance Assistance

Section 11 would allow OSHA to issue warnings in lieu of citations, even for violations that have
killed employees, as long as the employer agrees to abate the violation promptly. This section is
unnecessary and could lead to reductions in employer compliance with the law. OSHA already
has the discretion to decline to issue citations in appropriate circumstances. For example,
OSHA has used this discretion to establish programs such as Maine 200. In addition, OSHA
has created a "quick fix" policy in which a compliance officer does not issue citations where the

employer immediately abates a hazard that was not likely to cause harm to an employee.

This provision sends a message that employers need not necessarily concern themselves with
potential OSHA fines for violating its law. If employers believe that OSHA’s enforcement
ability is weakened, they will be less likely to comply with OSHA standards. Further, if
employers believe they get one free pass before receiving a penalty, many could be lulled into
complacency regarding safety and health requirements until finally being inspected.  This
provision is particularly troubling because it could actually influence employers not to remain in

compliance with the OSH Act.

10
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When [ evaluate legislative proposals to amend the OSH Act, my first question is always the
same: will the change tend to make workers safer and healthier? There is no doubt in my mind
that a provision that removes an important incentive for employers to comply with the law fails

that simple test.

Mr. Chairman, I believe you have made a good faith effort to improve upon last year’s version
of the SAFE Act by eliminating certain controversial provisions. Unfortunately, the remaining
provisions continue to raise serious concerns that would necessitate a veto recommendation by

the Secretary of Labor.

Protecting Workers Better

Mr. Chairman, there are a variety of ways to strengthen the protection provided to workers
under the OSH Act. We would, for example, support legislation that strengthens the
whistleblower protection of the OSH Act. It is fundamental that workers must feel free to
inform their employer or the government when dangerous working conditions threaten their life
or safety. There is a good déal of evidence, however, that many employees do not feel free to
complain about unsafe conditions and that too many employers feel they can retaliate against
whistleblowers with impunity. The provisions in place today in section 11(c) of the Act are too
weak and too cumbersome to discourage employer retaliation or to provide an effective remedy

for the victims of retaliation. A recent report by the Inspector General of the Department of
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Labor found that “whistleblowers” frequentiy face retaliation for exposing unsafe or unhealthy
working conditions. A nurse at Skyline Terrace Nursing Home, for example, complained about
the home’s lack of gloves, which are required to protect employees from bloodborne pathogens.
Four days after an inspection, she was fired in retaliation for the complaint. Another company,
Hahner, Foreman & Harness, Inc., fired an employee for refusing to go up in a gondola three or
four stories above the ground. The gondola had been malfunctioning and the employee believed
it to be unsafe. When the employee refused to risk his safety, his superintendent instructed him
that if he did not go back up into the malfunctioning gondola, somebody else would. He was
fired for his refusal. If you wish to strengthen .the safety and health protection available to

workers, I suggest this as a place to begin.

In 1993, the North Carolina legislature, in a comprehensive review of our State plan following
the Hamlet fire, took several steps that greatly strengthened whistleblower protection. The
changes included a longer statute of limitations, a private right of action and a provision for
treble damages. I believe these changes have played an important part in the progress North

Carolina has made in reducing injury, illness and fatality rates over the last five years.

A second area this Subcommittee may want to consider is protections for public employees.
The OSH Act currently does not effectively protect Federal employees and, in states that do not

operate an OSHA-approved State plan, does not protect state and local employees (maintenance
workers, construction workers, firefighters, etc.). Consequently, with the exception of the 25

states that actively provide public sector coverage under State OSHA programs, OSHA has little
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ability to require positive change on the part of public employers. As a consequence, this
limited authority hinders OSHA’s success in reducing illness, injuries and fatalities on the job.
Congress last year enacted legislation supported by the Chairman and the Administration to
subject the U.S. Postal Service to OSHA penalties. Experience with this new requirement has

shown that future action in expanding OSHA protections is not only feasible but advisable.

There are numerous examples of on-the-job tragedies that occurred primarily because safety and
health protections do not apply to public employees. These tragedies could have been
prevented by compliance with OSHA rules.  In addition, studies have shown that the overall
cost of providing OSH Act coverage for these employees is small, especially compared with the

amount of money which would be saved by reducing the cost of worker injuries.

Finally, the Subcommittee should increase the criminal penalty for an employer whose willful
conduct causes the death of an employee. We would urge that these violations not be classified
as misdemeanors, but felonies, which carry with them the possibility of incarceration for periods
in excess of one year. Classifying willful workplace safety and health violations that lead to an
employee’s death as misdemeanors is woefully inadequate to address the harm caused.

Classifying such crimes as felonies would more justly reflect the severity of the offense.

Conclusion

While OSHA appreciates the Chairman’s attempts to improve this bill, those attempts have not
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overcome OSHA's opposition to the SAFE Act. By diminishing OSHA's enforcement authority,
the bill weakens worker safety and health. We believe the Subcommittee’s efforts would be
better directed toward efforts on which a consensus is possible. Such discussion can most

effectively help achieve our mandated goal of safer and healthier workplaces.

Attachment

14



Automated Records Management System
Hex-Dump Conversion

DRAFT— ANALYSIS OF S. 385

Section 3. Third Party Consultation Services Program

Section 3 requires the Secretary to establish a program to “qualify” individuals who could then
serve as consultants to employers to assist them in identifying and correcting safety and health
hazards in their workplaces. An employer who contracted and received such services and who
was declared by the consultant, after the initial visit to the workplace, agreement on an Action
Plan, and a possible follow-up “reinspection” visit, to be in compliance with the Act, would be
exempt from any assessment of a civil penalty under the Act for a period of one year, with certain
limited exceptions.

The Department of Labor strongly opposes this section. While the proposal presents numerous
problems, the Department is most concerned about the one-year exemption that the bill would
provide from civil penalties for violations of the OSH Act.

The incentives created by coupling the third party consultation provision with a penalty
exemption leave the program extremely vulnerable to conflict-of-interest and accountability
problems. At the most obvious level, a consultant paid by an employer would be likely to feel
pressured to approve the employer’s program or to fail to recommend costly engineering controls
even when they were necessary to prevent an injury or illness. Likewise, businesses may feel
obligated to purchase unnecessary services proposed to them by their consultant in order to
ensure being granted a certificate of compliance. In addition, the provision permitting
employers and consultants to agree upon the terms of the Action Plan would invite abuses that
could result in-seriously delayed abatement, if abatement is agreed to at all. Further, there is no
provision in the bill that would prevent an employer from utilizing one of its own employees, or
a former employee, to provide consulting services. Though this is no doubt not the intent of the
bill’s authors, section 3 would in effect enable employers to “purchase” immunity from OSHA
inspections and penalties.

Reliance on the private sector for in-compliance declarations, coupled with exemptions from the
possibility of an OSHA inspection with penalties for employers who receive such declarations,
would leave the agency without sufficient recourse if an inspection is necessary within the
exemption period. For example, even if conditions in a certified workplace had undergone
major change during the exemption period, a penalty could only be levied if OSHA could
demonstrate the occurrence of a “fundamental change in the hazards” of the workplace or that the
employer had not made a good faith effort to remain in compliance. The only large-scale study
to date that correlates worksite injury data with worksite inspection history over time has shown
that inspections in which penalties are assessed result in a significant reduction in injuries at the
inspected site for three years following the inspection, and that inspections without penalties
have no appreciable impact (Wayne Gray and John Scholz, “Does Regulatory Enforcement
Work? A Panel Analysis of OSHA Enforcement,” Law and Society Review, pages 177-213 (July
1993)).
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The new version of the SAFE Act has been modified to include a safety and health program
component. This is a positive addition to the bill, but does not cure flaws inherent in the third
party consultation proposal. OSHA'’s Safety and Health Achievement Recognition Program
(SHARP), part of OSHA’s consultation program, exempts employers from a programmed
inspection only after the employer requests and receives a full-service consultation visit, and
works with the consultation program for a period of at least a year from the date of the initial
visit to correct and abate all hazards, implement a fully effective worksite safety and health
program and lower the lost workday and accident rates to a level at or below the national average
for their industry. Unlike $.1237 in the 105" Congress, S. 385 incorporates a requirement for
employers to implement a safety and health program before they can receive a certificate of
compliance. However, unlike OSHA’s SHARP program, there is no guarantee that all hazards
will be abated before a certificate is granted. In addition, the ability of private, for-profit
consultants to provide penalty exemptions, rather than the exemptions from programmed
inspections that the SHARP program provides, gives those private, for-profit consultants power
well beyond any power granted to an OSHA compliance officer or a state consultant. SHARP
companies never receive blanket exemptions from penalties. Finally, under the SHARP
program, OSHA has the final say over whether companies should receive SHARP recognition.
This system provides an additional check to ensure that a workplace is safe and has an effective
safety and health program before it becomes exempt from a programmed inspection.

The Department remains concerned that the bill is completely silent about a consultant’s
obligations when an employer is found NOT to be in compliance. This means that the
consultant then has the option of refusing to provide a declaration, which leaves the employer
free to seek out another consultant. While the bill now requires the consultant to identify
violations of the OSH Act and possible corrective measures, there is still no clear requirement
that employers abate the identified hazards or that consultants report to OSHA in the event of an
employer’s refusal to abate. Moreover, because reinspections are not necessarily required, there
is no way for the consultant, employees or OSHA to verify either abatement or whether the
elements of an effective safety and health program have been fully implemented.

The Department is concerned that the bill could allow an employer to receive a certificate of
compliance even if it has not yet completed the process of hazard abatement. This would allow
an employer that is out of compliance with the law to be declared in compliance. The problem
is further compounded because an employer with a certificate of compliance who has not yet
abated hazards identified in the written plan could not be penalized by OSHA for one year.
Finally, unlike OSHA’s abatement verification rule, the employer would not have to “inform
affected employees and their representatives about abatement activities” the employer had

~ promised to undertake. Elimination of a mandatory reinspection requirement augments this
problem. Without reinspection, an employer could obtain a certificate without having to show
that it has abated a single hazard. In the event that a reinspection does actually occur, there is no
provision for further action if the employer has not satisfied all the elements in the consultation
report.
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In addition, relying on the private sector for such certifications, while at the same time exempting
the employer’s worksite from the possibility of a penalty, would deprive the agency of sufficient
“quality control” over both certifications and the safety and health audits performed by federally
sanctioned, certified individuals. The only oversight granted to OSHA under this bill is
meaningless. The bill requires OSHA to maintain a registry of safety and health consultants it
deems qualified, but hamstrings the agency in the event problems occur. In addition,
maintaining a registry would place a substantial burden on the agency’s already limited
resources. Those resources should be targeted toward making workplaces and workers safer, not
toward policing a new army of consultants.

These problems are compounded because the disciplinary action anticipated by this legislation is
insufficient to redress or deter the abuses for which S.385 creates an incentive. Removal of a
consultant from participation in the program is simply not enough to prevent or punish abuses
such as fraud or collusion. Further, the circumstances under which an employer or consultant
could be disciplined are so limited that the bill would permit a consultant to continue to
participate where injuries and illnesses continue to occur as a result of incompetence or simple
negligence. In addition, it appears that a consultant’s failure to identify a hazard would exempt
the employer from penalties for that hazard.

Further compounding these problems is the bill’s failure to clearly identify the minimal
qualifications for a consultant. For example, section 8 A(b)(2)(A) identifies practitioners of
certain state-licensed occupations as “eligible to be qualified” as consultants, but neglects others
and does not specify what experience in hazard identification and occupational safety and health
eligible consultants must have. OSHA is further concerned that this provision may create an
unfunded mandate for states to create licensing programs for safety and health professionals.

The Department is unaware of any concrete evidence that a third party certification program
would be successful. At the outset of this Administration, the idea of third-party audits was
raised at a meeting of OSHA'’s stakeholders, where it met with little enthusiasm from either labor
or business representatives. More recently, a State of North Carolina survey demonstrated a
resounding preference on the part of employers for an OSHA consultant over a private
consultant. Cost, as well as suspicion that the private consultant might attempt to sell an
employer unnecessary services, were among the reasons given in support of OSHA consultants.

Finally, the Department is compelled to object to the new “purpose’ that has been added to this
section. The new “purpose” statement would codify the erroneous opinion that all employers
are unable to read, understand and comply with the OSH Act. It would further codify the
opinion that OSHA is unable to satisfy the compliance needs of each employer and employee
within its jurisdiction. The addition of such sentiments to the OSH Act is, at best, inappropriate.

Section 4. _Establishment of Special Advisory Committee
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Section 4 would require the Secretary to establish a new advisory committee consisting of
employees, employers, members of the general public, and an official from a state plan state.

The committee would advise and make recommendations to the Secretary concerning the
establishment and implementation of third-party consultation services programs under section 8A
of the bill.

Section 7(a) of the current statute establishes the National Advisory Committee on Occupational
Safety and Health (NACOSH), which exists to make recommendations on matters relating to the
administration of the current Act. Mandating the establishment of a new advisory committee
dealing with the new consultation program in section 8A of the bill would duplicate part of the
existing jurisdiction of NACOSH and, as such, would be redundant and not in keeping with the
concept of reinvention and streamlining. In the event the Secretary needs to consult with experts
on the specifics of consultation programs, Sections 7(c)(1) and (2) of the OSH Act now give the
Secretary broad powers to hire consultants and experts, and to utilize the services of experts from
other federal agencies and states. If the Secretary wishes to obtain advice through the
instrumentality of an advisory committee, she may establish such a committee pursuant to the
requirements of the Federal Advisory Committee Act.

Section 5. Continuing Education and Professional Certification for Certain Occupational Safety
and Health Administration Personnel

Section 5 requires Federal employees who enforce the Act to meet the eligibility requirements
established under new section 8 A(a)(2) for third-party consultants. In addition, these employees
must receive professional education and training every five years.

OSHA agrees that effective training of enforcement personnel is vitally important. OSHA and
the State Plans conduct a wide range of training programs to ensure that compliance officers
conduct fair and effective investigations.

The OSH Act is not industry-specific; it applies to a wide variety of workplaces throughout the
nation. Therefore, it has been OSHA’s experience that individuals with broad professional
backgrounds become the best inspectors. During their first three years of employment, new
Compliance Safety and Health Officers (CSHOs) are teamed with experienced inspectors and are
given over 250 hours of training on investigative techniques at the OSHA Training Institute

(OT)) in Des Plaines, Illinois. Additional training is mandatory for experienced CSHOs at least
once every three years. Finally, whenever new standards are promulgated, OTI offers

specialized training in these standards.

As this discussion illustrates, OSHA does train and educate its employees, but not in a manner
that matches the bill’s inflexible requirements. We are concerned that the bill is unclear about
which employees would be required to receive this training. For example, would the agency’s
attorneys be considered “responsible for enforcing this Act”? We are further concerned about
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the cost of providing the required training.
Finally, we note that the bill contains no specific training requirements for the consultants for the
program created under section 5, whose inspections and reports may result in employer

exemptions from civil monetary penalties.

Section 6. Expanded Inspection Methods

Section 6 of the bill would allow OSHA to investigate an alleged violation or danger by
telephone or facsimile. The bill also states that OSHA is not required to conduct complaint
inspections if “a request for inspection was made for reasons other than the safety and health of
the employees of an employer” or if OSHA determines that workers are not at risk.

OSHA has two major concerns about this section. First, although investigation of complaints by
telephone, facsimile and other similar methods is desirable in many situations, these methods
should not replace a worker’s fundamental right to an inspection. In the past two years, OSHA
has reduced the time from the filing of a complaint to abatement of hazards by using telephone
and facsimile methods for investigating informal complaints. In addition, several offices have
experimented with these methods for investigating formal worker complaints, but only where the
complaining worker agrees. However, these methods should not be allowed to interfere where a
worker seeks to exercise his or her statutory right to an inspection.

Second, section 6 would allow OSHA to forgo a complaint inspection if it determines that the
complaint was made for reasons other than safety and health -- even if the information provided
by the complainant suggests that the workers in question may be substantial risk. Again, the
agency’s determination as to whether to inspect following a formal complaint should be based on
the likelihood that workers are at risk -- not on the motivation of the complainant. Where
workers face substantial hazards, OSHA should act -- and is compelled by statute to act -- to
protect them. Moreover, it would be very difficult for OSHA to determine the complainant’s
motivation. This exercise would consume scarce agency resources and delay inspections.
Ultimately, the agency should continue to inspect where it has reasonable cause to believe that
workers are at risk.

Section 7. Worksite-Specific Compliance Methods

Section 7 would create an entirely new statutory defense to an OSHA citation, based on an
employer's demonstration that employees were protected by alternate methods equally or more
protective than those required by the standard the employer violated.

The OSH Review Commission and the courts have held repeatedly that when OSHA's standards

require employers to adopt specific precautions for protecting employees, employers must
comply in the manner specified. Under current law, employers have the right to select
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alternative means of compliance when literal compliance is impossible or would pose a greater
hazard to employees. In "greater hazard" cases, the Comrmnission requires an employer to show
that a variance has either been sought or would be inappropriate.

Under these rules, the contest rate has remained relatively low; less than ten percent of all
citations are currently contested. Under this provision of S. 1237, however, virtually every
employer cited for violations of the OSH Act or OSHA standards could claim that an alternative
means of compliance was as effective as the standard in question. In effect, standards would
become guidelines, subject to challenge -- and potential waiver -- in every individual contested
case. This provision could seriously undermine OSHA's standards, turn every enforcement
action into a costly and time-consuming variance proceeding, and impose substantial burdens
upon agency resources, the OSH Review Commission, and the federal courts.

Section 8. Technical Assistance Program

Section 8 amends the OSH Act’s “Training and Employee Education” provision to require
cooperative agreements between OSHA and States to provide consultation programs. The
Department questions the wisdom of amending the new consultation law Congress passed last
year with bipartisan support after extensive negotiations between Congress and the Department.

We are particularly concerned with further amending the program in the way contemplated by -
section 8. Under section 8, the Secretary must establish a pilot program in three states for a
duration of up to two years, the purpose of which would be to test a fee-for-service system. The
fifty state agencies that already administer the consultation program have expressed very strong
reservations about charging fees in the consultation program. The Administration shares these
concerns. Those who could pay would be visited first, defeating the philosophy that this service
is aimed at small or highly hazardous businesses that cannot afford to hire other consultants.

Section 9. Voluntary Protection Program

Section 9 attempts to codify OSHA’s Voluntary Protection Program, requiring the Secretary to
establish cooperative agreements with employers, who would create and maintain comprehensive
safety and health management systems. The bill requires enhanced OSHA efforts to include
small businesses in the VPP,  Participation in this program would result in exemptions from
inspections and certain paperwork requirements.

OSHA has supported codifying the VPP program, but we do not support this provision as
drafted. The VPP has traditionally been, and should remain, a program for work sites, not
employers. Although there are references to “the worksite” in the section, this vital mainstay
of the program must be emphasized. OSHA is also concerned that codification could jeopardize
the high standards of the program currently in operation. As drafted, this provision does not
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reflect the idea that the VPP program is reserved exclusively for those employers who have
demonstrated the highest commitment to worker safety and health. Ideally, any codification of
this program should limit participation to employers who have truly superior safety and health
records, but should allow OSHA the flexibility to define (and modify as necessary) the specific
criteria for participation in the program. We further note that the bill does not include a program
requirement for VPP participants to provide meaningful employee involvement in safety and
health matters, which we believe to be an important component of the program.

Section 10. Prevention of Alcohol and Substance Abuse

Section 10 authorizes the Secretary to test employees and management for drugs and alcohol
following any work-related fatality or serious injury. It also permits employers to institute their
own testing programs conforming to HHS and federal workplace guidelines. Testing is
permissible on a for-cause basis, as part of a scheduled medical examination, where an accident
involving actual or potential loss of human life, bodily injury, or property damage has occurred,
during participation in a drug treatment program, or on a random basis.

OSHA strongly supports measures that contribute to a drug-free work environment and
reasonable programs of drug testing within a comprehensive workplace program for certain
workplace environments, such as those involving safety-sensitive duties, and which take into
consideration employee rights to privacy. However, OSHA is concerned that it may not have
the resources to oversee drug and alcohol programs.

Section 11, Discretionary Compliance Assistance

This section provides that the Secretary may issue warnings in lieu of citations where the
violation has no significant relationship to safety or health or where the employer has acted in
good faith to promptly abate the violation. The Secretary may not exercise this discretion where
the violation has a "significant relationship to employee safety or health” or where the violation is
willful or repeated.

Currently, the OSH Act provides that OSHA "shall" issue a citation for each violation it
discovers during an inspection. This provision would change this provision to "may.” Asa
practical matter, the impact of this proposed change is unclear. Federal case law demonstrates
that OSHA possesses a greater degree of prosecutorial discretion than was recognized in the early
years of the agency’s existence. The agency has discretion under existing law to establish
programs in which it does not issue a citation for every violation it finds. For example, OSHA
has used this discretion to establish programs such as Maine 200.

Nonetheless, OSHA is concerned that the change proposed in this section might be

misunderstood by some employers as a limitation on OSHA's authority to issue citations.
Among other things, OSHA is particularly troubled by paragraph 3(B), which allows the issuance
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of a "warning in lieu of a citation” for violations that the employer "acts promptly to abate[.]”
Even though it allows OSHA the discretion to issue citations in such circumstances, this
provision may signal employers that they need not take preventive steps to protect their workers
prior to an OSHA inspection. As such, this provision could undermine both the preventive
purpose as well as the deterrent effect of OSHA's enforcement program.

Prompt abatement of hazards should be encouraged, but it should be encouraged through penalty
reductions, not by eliminating any citations whatsoever for violations. Otherwise, employers
who make good faith efforts to protect workers before an OSHA inspector arrives at their door
will be treated the same as neglectful employers who have ignored their workers' safety until the
inspection.

Finally, the limitations on the Secretary’s discretion are so narrow that they could lead to
outrageous results. For example, the Secretary’s discretion is not limited to cases in which an
employer has shown good faith by implementing a safety and health program or in which no
employee has been killed or seriously injured because of the employer’s violation. Rather, the
bill authorizes the Secretary to issue a warning in lieu of a citation if the employer “acts promptly
to abate the violation” even if the employer has a long history of previous violations and causes
the death of several employees.
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ATT CREATION TIME/DATE: 0 00:00:00.00
TEXT:
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1st Session
S. 385

To amend the Occupational Safety and Health Act of 1970 to further improve
the safety and health of working environments, and for other purposes.

IN THE SENATE OF THE UNITED STATES
February 6, 15999

Mr. ENZI introduced the following bill; which was read twice and referred
to the Committee on Health, Education, Labor, and Pensions

A BILL

To amend the Occupational Safety and Health Act of 1970 to further improve
the safety and health of working environments, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled,

SECTION 1. SHORT TITLE; REFERENCE.

(a) SHORT TITLE- This Act may be cited as the “Safety Advancement for
Employees Act of 1999' or the “SAFE Act'.

{(b) REFERENCE- Whenever in this Act an amendment or repeal is
expressed in terms of an amendment to, or repeal of, a section or
other provision, the reference shall be considered to be made to a

section or other provision of the Occupational Safety and Health Act
of 1870 (29 U.S.C. 651 et seq.).

SEC. 2. PURPOSE.
Section 2({b) of the Act (29 U.S.C. 651(b)) is amended--

(1) in paragraph (13), by striking the period and inserting ~;
and'; and

(2) by adding at the end the following:

“(14) by increasing the joint cooperation of employers,
employees, and the Secretary of Labor in the effort to ensure
safe and healthful working conditions for employees.'.

SEC. 3. THIRD PARTY CONSULTATION SERVICES PROGRAM.

(a) PROGRAM- The Act (29 U.S.C. 651 et seq.) is amended by inserting
after section 8 the following:
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8A. THIRD PARTY CONSULTATION SERVICES PROGRAM.
“(a) PURPOSE- Recognizing that--
(1) employee safety is of paramount concern;

" (2} employers are overburdened by regulations and are unable to
read through, understand and effectively comply with the
voluminous requirements of this Act; and

" (3) the Secretary is unable to individually satisfy the
compliance needs of each employer and employee within its
jurisdiction;

it is the purpose of this section to encourage employers to conduct
voluntary safety and health audits using the expertise of qualified
safety and health consultants and to proactively seek individualized
solutions to workplace safety and health concerns.

*(b) ESTABLISEMENT OF PROGRAM-

“(1) IN GENERAL- Not later than 18 months after the date of
enactment of this section, the Secretary, in consultation with
the advisory committee established under section 7(d), shall
establish and implement, by regulation, a program that qualifies
individuals to provide consultation services to employers to
assist employers in the identification and correction of safety
and health hazards in the workplaces of employers.

“(2) ELIGIBILITY- The following individuals shall be eligible to
be qualified under the program under paragraph (1) as certified
safety and health consultants: ‘

“{A) Bn individual who is licensed by a State authority as a
physician, industrial hygienist, professional engineer,
safety engineer, safety professional, or occupational nurse.

~ (B} An individual who has been employed as an inspector for
a State plan State or as a Federal occupational safety and
health inspector for not less than a S5-year period.

*{C) An individual who is qualified in an occupational
health or safety field by an organization whose program has
been accredited by a nationally recognized private
accreditation organization or by the Secretary.

~ (D) other individuals determined to be qualified by the
Secretary.

~(3) GEOGRAPHICAL SCOPE OF CONSULTATION SERVICES- A consultant
qualified under the program under paragraph (1) may provide
consultation services in any State.

~{4) LIMITATION BASED ON EXPERTISE- A consultant qualified under
the prcgram under paragraph (1) may only provide consultation
services to an employer with respect to a worksite if the work
performed at that worksite coincides with the particular
expertise of the individual.
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“(c¢) SAFETY AND HEALTH REGISTRY- The Secretary shall develop and
maintain a registry that includes all consultants that are qualified
under the program under subsection (b){l) to provide the consultation
services described in subsection (b) and shall publish and make such
registry readily available to the general public.

“{d) DISCIPLINARY ACTIONS- The Secretary may revoke the status of a
consultant qualified under subsection (b), or the participation of an
employer under subsection (b) in the third party consultation program,
if the Secretary determines that the consultant or employer--

" (1) has failed to meet the requirements of the program; or

“(2) has committed malfeasance, gross negligence, collusion or
fraud in connection with any consultation services provided by
the gqualified consultant.

“(e) PROGRAM REQUIREMENTS-

" (1) FULL SERVICE CONSULTATION- The consultation services
described in subsection (k), and provided by a consultant
gualified under the program under subsection (b} (1), shall
include an evaluation of the workplace of an employer to
determine if the employer is in compliance with the requirements
of this Act, including any regulations promulgated pursuant to
this Act. Employers electing teo participate in such program shall
contract with a

consultant qualified under subsection (b) (2) to perform a full service
visit and consultation covering the employer's establishment, including a
complete safety and health program review. Following the guidance as
specified in this section, the consultant shall discuss with the employer
the elements of an effective program.

~(2) CONSULTATICN REPORT-

“(A) IN GENERAL- After a cconsultant conducts a comprehensive
survey of an employer under a program under this section,
the consultant shall prepare and submit to the employer a
written report that includes an action plan identifying any
violations of this Act, and any appropriate corrective
measures to address the violations that are identified using
an effective safety and health program.

“(B) ELEMENTS- A consultation report shall contain each of
the following elements.

" (i) ACTION PLAN-

“{I) IN GENERAL- An action plan under subparagraph
(A) shall be developed in consultation with the
employer as part of the initial comprehensive
survey. The consultant and the employer shall
jointly use the onsite time in the initial visit
to the employer's place of business to agree on
the terms of the action plan and the time frames
for achieving specific items.

“(II) REQUIREMENTS- The action plan shall outline
the specific steps that must be accomplished by
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the employer prior to receiving a certificate of
compliance. The action plan shall address in
detail--

~(aa) the employer's correction of all identified safety and health
hazards, with applicable time frames; '

“{bb) the steps necessary for the employer to implement an effective safetry
and health program, with applicable time frames; and

“{cc) a statement of the employer's commitment to work with the
consultation project to achieve a certificate of compliance.

“(ii) SAFETY AND HEALTH PROGRAM- An employer electing
to participate in a program under this section shall
establish a safety and health program to manage
workplace safety and health to reduce injuries,
illnesses and fatalities that complies with paragraph
(3). Such safety and health program shall be
appropriate to the conditions of the workplace
involved.

“(3) REQUIREMENTS FOR SAFETY AND HEALTH PROGRAM-

" (A) WRITTEN PROGRAM- An employer electing to participate
shall maintain a written safety and health program that
contains policies, procedures, and practices to recognize
and protect their employees from occupational safety and
health hazards. Such procedures shall include provisions for
the identification, evaluation and prevention or control of
workplace hazards.

“(B) MAJOR ELEMENTS- A safety and health program shall
include the following elements, and may include other
elements as necessary to the specific worksite involved and
as determined appropriate by the qualified consultant and
employer:

“{i) EMPLOYER COMMITMENT AND EMPLOYEE INVOLVEMENT-

“(I) IN GENERAL- The existence of both management
leadership and employee participation must be
demonstrated in accordance with subclauses (II)
and (III).

“(II) MANAGEMENT LEADERSHIP- To make a
demonstration of management leadership under this

subclause, the employer shall--

“(aa) set a clear worksite safety and health policy that employees can
fully understand;

“(bb) set and communicate clear goals and objectives with the involvement
of employees;

“(cc) provide essential safety and health leadership in tangible and
recognizable ways;

“(dd) set positive safety and health examples; and
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“(ee) perform comprehensive reviews of safety and health programs for
quality assurance using a process which promotes continuous correction.

*(I1I) EMPLOYEE PARTICIPATION- With respect to
employee participation, the employer shall
demonstrate a commitment to working to develop a
comprehensive, written and operational safety and
health program that involves employees in
significant ways that affect safety and health. In
making such a demonstration, the employer shall--

*{aa) provide for employee participation in actively identifying and
resolving safety and health issues in tangible ways that employees can
clearly understand;

~ (bb) assign safety and health responsibilities in such a way that
employees can understand clearly what is expected of them;

“{cc) provide employees with the necessary authority and resources to meet
their safety and health responsibilities; and

* (dd) provide that safety and health performance for managers, supervisors
and employees be measured in tangible ways.

“(ii) WORKPLACE ANALYSIS- The employer, in consultation
with the consultant, shall systematically identify and
assess hazards in the following ways:

“(I) Conduct corrective action and regular expert
surveys to update hazard inventories.

“(II) Have competent personnel review every
planned or new facility, process material, or
equipment.

“(IIX) Train all employees and supervisors,
conduct routine joint inspections, and correct
items identified.

“(IV) Establish a way for employees to report
hazards and provide prompt responses to such
reports.

(V) Investigate worksite accidents and near
accidents.

“(VI) Provide employees with the necessary
information regarding incident trends, causes and
means of prevention.

~(iii) HAZARD PREVENTICN- The employer, in consultation
with the consultant, shall--

“(I) engage in timely hazard control, working to
ensure that hazard controls are fully in place and
communicated to employees, with emphasis on
engineering controls and enforcing safe work
procedures;

"(II) maintain equipment using operators who are
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trained to recognize maintenance needs and perform
or direct timely maintenance;

“(III) provide training on emergency planning and
preparation, working tc ensure that all personnel
know immediately how to respond as a result of
effective planning, training, and drills;

“(IV) equip facilities for emergencies with all
systems and equipment in place and regularly
tested so that all employees know how to
communicate during emergencies and how to use
equipment; and

(V) provide for emergency medical situations’
using employees who are fully trained in emergency
medicine.

“(iv) SAFETY AND HEALTH TRAINING- The employer, in
consultation with the consultant, shall--

(I} involve employees in hazard assessment,
development and delivery of training;

“(I1) actively involve supervisors in worksite
analysis by empowering them to ensure physical
protections, reinforce training, enforce
discipline, and explain work procedures; and

“(I11) provide training in safety and health
management to managers.

“{4) REINSPECTION- At a time agreed to by the employer and the
consultant, the consultant may reinspect the workplace of the
employer to verify that the required elements in the consultation
report have been satisfied. If such requirements have been
satisfied, the employer shall be provided with a certificate of
compliance for that workplace by the qualified consultant.

“(f) EXEMPTION FROM CIVIL PENALTIES FOR COMPLIANCE-

(1) IN GENERAL- If an employer enters into a contract with an
individual qualified under the program under this section, to
provide consultation services described in subsection (b), and
receives a certificate of compliance under subsection (e) (4), the
employer shall be exempt from the assessment of any civil penalty
under section 17 for a period of 1 year after the date on which
the employer receives such certificate.

“(2) EXCEPTIONS- An employer shall not be exempt under paragraph
{1)--

“(A) if the employer has not made a good faith effort to
remain in compliance as required under the certificate of
compliance; or

“{B) to the extent that there has been a fundamental change
in the hazards of the workplace.

“(g) RIGHT TO INSPECT- Nothing in this section shall be construed to
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affect the rights of the Secretary to inspect and investigate
worksites covered by a certificate of compliance.

* (h) RENEWAL REQUIREMENTS- An employer that is granted a certificate
of compliance under this section may receive a 1 year renewal of the
certificate if the following elements are satisfied:

(1) A qualified consultant shall conduct a complete cnsite
safety and health survey to ensure that the safety and health
program has been effectively maintained or improved, workplace
hazards are under control, and elements of the safety and health
program are operating effectively.

“(2) The consultant, in an onsite visit by the consultant, has
determined that the program requirements have been complied with
and the health and safety program has been operating effectively.

" (i) NON-FIXED WORK SITES- With respect to employer worksites that do
not have a fixed location, a certificate of compliance shall only
apply to that worksite which satisfies the criteria under this section
and such certificate shall not be portable to any other worksite. This
section shall not apply to service establishments that utilize
essentially the same work equipment at each non-fixed worksite.'.

SEC. 4. ESTABLISHMENT OF SPECIAL ADVISORY COMMITTEE.

Section 7 of the Act (29 U.S.C. 656) is amended by adding at the end
the following:

“(d) (1) Not later than é months after the date of enactment of this
subsection, the Secretary shall establish an advisory committee .
(pursuant to the Federal Advisory Committee Act (5 U.S.C. App.)) to
carry out the duties described in paragraph (3).
*{2) The advisory committee shall be composed of--

*(n) 3 members who are employees;

“(B) 3 members who are employers;

*(C) 2 members who are members of the general public; and

“ (D) 1 member who is a State official from a State plan State.
Each member of the advisory committee shall have expertise in
workplace safety and health as demonstrated by the educational
background of the member.
“(3) The advisory committee shall advise and make recommendations to
the Secretary with respect to the establishment and implementation of

a consultation services program under section 8A.'.

SEC. 5. CONTINUING EDUCATION AND PROFESSIONAL CERTIFICATION FOR CERTAIN
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION PERSONNEL.

Section 8 of the Act (29 U.S8.C. 657) is amended by adding at the end
the following:

“(h) Any Federal employee responsible for enforcing this Act shall,
not later than 2 years after the date of enactment of this subsection
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or 2 years after the initial employment of the employee involved, meet
the eligibility requirements prescribed under subsection (b) (2) of
section 8A.

“ (i) The Secretary shall ensure that any Federal employee responsible
for enforcing this Act who carries out inspections or investigations
under this section, receive professional education and training at
least every 5 years as prescribed by the Secretary.'.

SEC. 6. EXPANDED INSPECTION METHODS.

{a) PURPOSE- It is the purpose of this section tc empower the
Secretary of Labor to achieve increased employer compliance by using,
at the Secretary's discretion, more efficient and effective means for
conducting inspections.

(b) GENERAL- Section 8(f) of the Act (29 U.S.C. 657(f) is amended--
(1) by adding at the end the following:

“(3) The Secretary or an authorized representative of the Secretary
may, as a method of investigating an alleged violation or danger under
this subsection, attempt, if feasible, to contact an employer by
telephone, facsimile, or other appropriate methods to determine
whether--

“{A) the employer has taken corrective actions with respect to
the alleged violatien or danger; or

“{B) there are reasonable grounds to believe that a hazard
exists. '

“{4) The Secretary is not required to conduct an inspection under this
subsection if the Secretary determines that a request for an
inspection was made for reasons cther than the safety and health of
the employees of an employer or that the employees of an employer are
net at risk.'.

SEC. 7. WORKSITE-SPECIFIC COMPLIANCE METHODS.

Section 9 of the Act (29 U.S.C. 658) is amended by adding at the end
the following:

*{(d) A citation issued under subsection (a) to an employer who
violates section 5, any standard, rule, or order promulgated pursuant
to section 6, or any other regulation promulgated under this Act shall
be vacated if such employer demonstrates that the employees of such
employer were protected by alternative methods that are equally or
more protective of the safety and health of the employees than the
methods required by such standard, rule, order, or regulation in the
factual circumstances underlying the citation.

“{e) Subsection (d) shall not be construed to eliminate or modify
other defenses that may exist to any citation.'.

SEC. 8. TECHNICAL ASSISTANCE PROGRAM.

(a) IN GENERAL- Section 21(c) of the Act (29 U.S5.C. 670(¢c)) 1is
amended- -
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(1) by striking "~ (¢) The' and inserting ~(c) (1) The';

(2) by striking ~ (1) provide' and inserting ~{A) provide';

(3) by striking ~(2) consult' and inserting ~(B) consult'; and
(4) by adding at the end the following:

“(2) (o) The Secretary shall, through the authority granted under
section 7(c) and paragraph (1), enter intc cooperative agreements with
States for the provision of consultation services by such States to
employers concerning the provision of safe and healthful working
conditions.

“{B) (i) Except as provided in clause {ii), the Secretary shall
reimburse a State that enters into a cooperative agreement under
subparagraph (A) in an amount that equals 90 percent of the costs
incurred by the State for the provision of consultation services under
such agreement.

“(ii) A State shall be reimbursed by the Secretary for 90 percent of
the costs incurred by the State for the provision of--

“(I) training approved by the Secretary for State personnel
operating under a cooperative agreement; and

“(I1) specified out-of-State travel expenses incurred by such
personnel.

“(iii) A reimbursement paid to a State under this subparagraph shall
be limited to costs incurred by such State for the provision of
consultation services under this paragraph and the costs described in
clause (ii).'.

(b) PILOT PROGRAM- Section 21 of the Act (29 U.S5.C. 670) is amended by
adding at the end the following:

“(d) (1) Not later than 90 days after the date of enactment of this
subsection, the Secretary shall establish and carry out a pilot
program in 3 States to provide expedited consultation services, with
respect to the provision of safe and healthful working conditions, to
employers that are small businesses (as the term is defined by the
Administrator of the Small.Business Administration). The Secretary
shall carry out the program for a period of not to exceed 2 years.

*(2) The Secretary shall provide consultation services under paragraph
{1) not later than 4 weeks after the date on which the Secretary
receives a request from an employer.

~(3) The Secretary may impose a nominal fee to an employer requesting
consultation services under paragraph (1). The fee shall be in an
amount determined by the Secretary. Employers paying a fee shall
receive priority consultation services by the Secretary.

“{4) In lieu of issuing a citation under section 9 to an employer for
a violation found by the Secretary during a consultation under
paragraph (1), the Secretary shall permit the employer to carry out
corrective measures to correct the conditions causing the violation.
The Secretary shall conduct not more than 2 visits to the workplace of
the employer to determine if the employer has carried out the
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corrective measures. The Secretary shall issue a citation as
prescribed under section 5 if, after such visits, the employer has
failed to carry out the corrective measures.

~(5) Not later than 90 days after the termination of the program under
paragraph (1), the Secretary shall prepare and submit a report to the
appropriate committees of Congress that contains an evaluation of the
implementation of the pilot program.'.

SEC. 9. VOLUNTARY PROTECTICN PROGRAMS.

(a) COOPERATIVE AGREEMENTS- The Secretary of Labor shall establish
cooperative agreements with employers to encourage the establishment
of comprehensive safety and health management systems that include--

(1) requirements for systematic assessment of hazards;

(2) comprehensive hazard prevention, mitigation, and control
programs;

(3) active and meaningful management and employee participation
in the voluntary program described in subsection (b); and

(4} employee safety and health training.
{(b) VOLUNTARY PROTECTION PROGRAM-

(1) IN GENERAL- The Secretary of Labor shall establish and carry
out a voluntary protection program (consistent with subsection
(a)} to encourage and recegnize the achievement of excellence in
both the technical and managerial protection of employees from
occupational hazards.

(2} PROGRAM REQUIREMENT- The voluntary protection program shall
include the following:

(A) APPLICATION- Employers who volunteer under the program
shall be required to submit an application to the Secretary
of Labor demonstrating that the worksite with respect to
which the application is made meets such requirements as the
Secretary of Labor may require for participation in the
program.

(B} ONSITE EVALUATIONS- There shall be onsite evaluations by
representatives of the Secretary of Labor to ensure a high
level of protection of employees. The onsite visits shall
not result in enforcement of citations under the
Occupational Safety and Health Act of 1970 (29 U.S.C. 651 et

seq.) .

(C) INFORMATION- Employers who are approved by the Secretary
of Labor for participation in the program shall assure the
Secretary of Labor that informaticn about the safety and
health program of the employers shall be made readily
available to the Secretary of Labor to share with employees.

(D) REEVALUATIONS- Periodic reevaluations by the Secretary
of Labor of the employers shall be required for continued
participation in the program.
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{(3) EXEMPTIONS- A site with respect to which a program has been
approved shall, during participation in the program be exempt
from inspections or investigations and certain paperwork
requirements to be determined by the Secretary of Labor, except
that this paragraph shall not apply to inspections or
investigations arising from employee complaints, fatalities,
catastrophes, or significant toxic releases.

(4) INCREASED SMALL BUSINESS PARTICIPATION- The Secretary of
Labor shall establish and implement, by regulation, a program to
increase participation by small businesses (as the term is
defined by the Administrator of the Small Business
Administration) in the veoluntary protection program through
outreach and assistance initiatives and developing program
requirements that address the needs of small businesses.

SEC. 10. PREVENTION OF ALCOHOL AND SUBSTANCE ABUSE.

The Act (29 U.S.C. 651 et seq.) is amended by adding at the end the
following:

“SEC. 35. ALCOHQL AND SUBSTANCE ABUSE TESTING.

“{a) PROGRAM PURPCSE- In order to secure a safe workplace, employers
may establish and carry out an alcohol and substance abuse testing
program in accordance with subsection (b).

" (b) FEDERAL GUIDELINES-

(1) REQUIREMENTS- An alcohol and substance abuse testing program
described in subsection (a) shall meet the following
requirements:

“{A) SUBSTANCE ABUSE- A substance abuse testing program
shall permit the use of an onsite or offsite testing.

“{B) ALCOHOL- The alcchol testing component of the program
shall take the form of alcohol breath analysis and shall
conform to any guidelines developed by the Secretary of
Transportation for alcohol testing of mass transit employees
under the Department ¢f Transportation and Related Agencies
Appropriations Act, 19%2.

“(2) DEFINITION- For purposes of this section the term “alcohol
and substance abuse testing program' means any program under
which test procedures are used to take an analyze blood, breath,
hair, urine, saliva, or other body fluids or materials for the
purpose of detecting the presence or absence

of alcochol or a drug or its metabolites. In the case of urine testing, the
confirmation tests must be performed in accordance with the mandatory
guidelines for Federal workplace testing programs published by the
Secretary of Health and Human Services on April 11, 1988, at section 11979
of title 53, Code of Federal Regulations {including any amendments to such
guidelines). Proper laboratory protocols and procedures shall be used to
agssure accuracy and fairness and laboratories must be subject to the
requirements of subpart B of the mandatory guidelines, State certification,
the Clinical Laboratory Improvements Act of the College of American

Pathologists.
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“(¢) TEST REQUIREMENTS- This section shall not be construed to
prohibit an employer from requiring--

(1) an applicant for employment to submit to and pass an alcchel
or substance abuse test before employment by the employer; or

“{(2) an employee, including managerial personnel, to submit tc
and pass an alcchol or substance abuse test--

“(A) on a for-cause basis or where the employer has
reasonable suspicion to believe that such employee is using
or is under the infiuence of alcohol or a controlled
substance;

“(B) where such test is administered as part of a scheduled
medical examination;

“(C) in the case of an accident or incident, involving the
actual or potential loss of human life, bodily injury, or
property damage;

~ (D) during the participation of an employee in an alcohol
or substance abuse treatment program, and for a reasonable
period of time (not to exceed 5 years) after the conclusion
of such program; or

“(E) on a random selection basis in work units, locations,
or facilities.

" {d) CONSTRUCTION- Nothing in this section shall be construed to
require an employer to establish an alcchol and substance abuse
testing program for applicants or employees or make employment
decisions based on such test results.

“{e) PREEMPTION- The provisions of this section shall not preempt any
provision of State law to the extent that such State law is
inconsistent with this section.

“{f) INVESTIGATIONS- The Secretary is authorized to conduct testing of
employees (including managerial personnel) of an employer for use of
alcohol or contrelled substances during any investigations of a
work-related fatality or serious injury.'.

11. DISCRETIONARY COMPLIANCE ASSISTANCE.

Subsection {a) of section 9 of the Act (29 U.S.C. 658(a)) is amended
to read as follows:

“{a) {1) Nothing in this Act shall be construed as prohibiting the
Secretary or the authorized representative of the Secretary from
providing technical or compliance assistance to an employer in
correcting a violation discovered during an inspection or
investigation under this Act without issuing a citation.

“(2) Except as provided in paragraph (3), if, upon an inspection or
investigation, the Secretary or an authorized representative of the
Secretary believes that an employer has violated a requirement of
section 5, of any regulation, rule, or order promulgated pursuant to
section 6, or of any regulations prescribed pursuant to this Act, the
Secretary may with reasonable promptness issue a citation to the
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employer. Each citation shall be in writing and shall describe with
particularity the nature of a violation, including a reference to the
provieion of the Act, regulation, rule, or order alleged to have been
violated. The citation shall fix a reasonable time for the abatement
of the violation.

“(3) The Secretary or the authorized representative of the Secretary--

“(A) may issue a warning in lieu of a citation with respect to a
violation that has no significant relationship to employee safety
or health; and

“(B) may issue a warning in lieu of a citation in cases in which
an employer in good faith acts promptly to abate a violation if
the violation is not a willful or repeated violation.'.
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Ed-Flex Amendments

Senate

1. Proposed Manager’s Package (Republican)
¢ Clarifies that state cannot waive requirements on itself.

+ Clarifies that, in order to be eligible, state mut have a process for providing technial
assistance and taking other corrective actions consistent with Sec. 1116 of ESEA.

¢ Requires that a state show how its flexibility plan is coordinated with its
comprehensive reform plan or, if it lacks such a plan, with its Title 1 plan.

¢ Clarifies that LEA’s seeking a waiver must describe how the waiver will help
improve student achievement.

¢ Requires SEA to periodically review performance of LEA that has been granted a
waiver, and terminate the waiver if it determines that performance has been
unsatisfactory. ‘

¢ Requires SEA and LEA’s to provide adequate public notice and opportunity for
public comment regarding waiver applications.

¢ Clarifies that SE may not waive the standards and assessments required in Title 1.

¢ (larifies that original 12 Ed-Flex states retain Ed-Flex under original requirements.
(But it is not clear if, when these states reapply for continuation of Ed-Flex, they
apply under new or old rules.).

. ¢ Requires biennial progress reports from Secretary to Congress regarding (a) federal
requirements that have been waived, (b) state requirements that have been waived,
and (c) the effects of waivers on implementation of state and local reforms and on
student achievement.

Note: all of the above are acceptable to ED

2. Proposed Democratic Additions to Manager’s Package
¢ Require states to provide a detailed description of how it will evaluate student
achievement, using disaggregated data, on an annual basis.
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Require state and local applications to describe how they will meet public notice
requirements.

Clarify that state applications must show how they will monitor student achievement
in districts that receive waivers.

Require annual, rather than periodic, reviews of performance in districts receiving
waivers. '

Require states to show that waivers have led to increased student achievement in
order to extend Ed-Flex status beyond initial 5 years.

Require states to make public comments available for public review.

Requires that the first bienmial progress report from the Secretary be submitted within
one year of enactment, and requires that progress reports must show how underlying
purposes of federal programs are, or are not, being met.

Note: All of the above are acceptable to ED.

Civil Rights Groups Amendments

Clarifies that waivers may not be granted to Title 1 requirements regarding standards,
assessments, components of schoolwide and targeted assistance programs,
accountability, and corrective actions.

Note: ED is ok with clarifying that requirements for standards and assessments
can’t be waived, but believes that provisions related to schoolwide and targeted
assistance programs should continue to be subject to waiver (though no one has
ever requested waivers from these requirements. The schoolwide provisions require
that schools using a schoolwide approach use strategies that are based on proven
practices, use highly qualified teachers, promote parental involvement, provide
extended learning time to kids who need extra help, etc. The targeted assistance
program (for schools that focus only on Title 1 kids, not the whole school), are
comparable. ED believes these should remain subject to waiver because, other than
requirements for allocating funds, these are about the only provisions left to be
waived. Eliminating these would truly take the flex out of ed-flex.

Requires that a state be in compliance with Title 1 standards and accountability
requirements in order to be eligible for Ed-Flex.

Note that the underlying bill requires that states (1) have met all standards and
accountability requirements under Title 1 (some of which do not have to be met under
law until 2001) or (2) show that they have made substantial progress toward that end,
in order to be eligible. This proposal appears to replace both of these with a
standard that is midway in between the two — the state would be required to meet
those requirements whose deadline has passed when it applies, but would not require
the state to meet deadlines still in the future.

ED supports this. We think it is better than a proposal from House Dem’s (below)
that would eliminate the “substantial progress” provision and therefore require
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states to meet some Title 1 requirements ahead of schedule—a requirement that
would eliminate virtually all states from immediate contention.

¢ Requires Secretary to provide written, public explanation of the facts demonstrating
that the State has met requirements in above amendment, if the Secretary approves
state application for Ed-Flex.
ED is ok with this in principal, though we generally don’t support provisions that
place requirements on the Secretary.

¢ Requires Secretary to terminate Ed-Flex if he determines that the state is no longer
meeting Title 1 requirements, and requires state to show it is meeting current Title 1
requirements when it applies for extension of Ed-Flex authority.
ED is ok with this.

¢ Adds to public notice requirements by requiring Secretary to publish State application
in Federal Register.
ED is ok with making application widely available—but thinks it would be more
effective to put it on the web than in the Federal Register.

'Other Ed-Flex Issues in Play
¢ Some interest by D’s to prohibit schoowide projects in schools below 35% poverty.

¢ Dodd may pursue amendments to strengthen maintenance of effort provisions in
order to ensure that states don’t reduce services to low income students.

Other Possible Senate Amendments

¢ From Republicans, we are likely to see a Coverdell-type amendment, a voucher
amendment and a block grant amendment, perhaps as a second degree to Class Size.

¢ McCain and Robb may offer Troops to Teachers.

¢ Feinstein is considering an amendment to end social promotion.
NOTE: WE HAVE TO TALK FEINSTEIN OUT OF THIS. DASCHLE WILL
HELP.

¢ There may be a Democratic amendment to require school report cards.

¢ Bingaman wants to do something on dropouts.
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House

¢ The Castle bill restricts the ability of states to waive provisions regarding the
selection of schools to participate in Title 1, to schools that are within 5% of the
poverty rate for the lowest eligible school in a district.

¢ House Dems. want our support for amendments that would:
¢ Eliminate provision that makes states eligible for ed-flex if they are making
substantial progress toward Title 1 standards and assessment requirements.
ED prefers the approach the civil rights groups are taking, rather than this.
¢ Restrict watvers for schoolwide projects.
Riley would probably support restricting schoolwide projects to schools that are
at least 40% poverty.

¢ Sunset Ed-Flex upon enactment of ESEA.
ED thinks we should strongly support this.
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Ed-Flex Amendments

Senate

1. Proposed Manager’s Package (Republican)
¢ Clarifies that state cannot waive requirements on itself.

¢ Clarifies that, in order to be eligible, state mut have a process for providing technial
assistance and taking other corrective actions consistent with Sec. 1116 of ESEA.

¢ Requires that a state show how its flexibility plan is coordinated with its
comprehensive reform plan or, if it lacks such a plan, with its Title 1 plan.

¢ Clarifies that LEA’s seeking a waiver must describe how the waiver will help
improve student achievement.

¢ Requires SEA to periodically review performance of LEA that has been granted a
waiver, and terminate the waiver if it determines that performance has been
unsatisfactory.

¢ Requires SEA and LEA’s to provide adequate public notice and opportunity for
public comment regarding waiver applications.

¢ Clarifies that SE may not waive the standards and assessments required in Title 1.

¢ Clarifies that original 12 Ed-Flex states retain Ed-Flex under original requirements.
(But it is not clear if, when these states reapply for continuation of Ed-Flex, they
apply under new or old rules.).

¢ Requires biennial progress reports from Secretary to Congress regarding (a) federal
requirements that have been waived, (b) state requirements that have been waived,
and (c) the effects of waivers on implementation of state and local reforms and on
student achievement.
Note: all of the above are acceptable to ED

2. Proposed Democratic Additions to Manager’s Package
¢ Require states to provide a detailed description of how it will evaluate student
achievement, using disaggregated data, on an annual basis.
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Require state and local applications to describe how they will meet public notice
requirements,

Clarify that state applications must show how they will monitor student achievement
in districts that receive waivers.

Require annual, rather than periodic, reviews of performance in districts receiving
waitvers.

Require states to show that waivers have led to increased student achievement in
order to extend Ed-Flex status beyond initial 5 years.

Require states to make public comments available for public review.

Requires that the first biennial progress report from the Secretary be submitted within
one year of enactment, and requires that progress reports must show how underlying
purposes of federal programs are, or are not, being met.

Note: All of the above are acceptable to ED.

Civil Rights Groups Amendments

Clarifies that waivers may not be granted to Title 1 requirements regarding standards,
assessments, components of schoolwide and targeted assistance programs,
accountability, and corrective actions.

Note: ED is ok with clarifying that requirements for standards and assessments
can’t be waived, but believes that provisions related to schoolwide and targeted
assistance programs should continue to be subject to waiver (though no one has
ever requested waivers from these requirements. The schoolwide provisions require
that schools using a schoolwide approach use strategies that are based on proven
practices, use highly qualified teachers, promote parental involvement, provide
extended learning time to kids who need extra help, etc. The targeted assistance
program (for schools that focus only on Title 1 kids, not the whole school), are
comparable. ED believes these should remain subject to waiver because, other than
requirements for allocating funds, these are about the only provisions left to be
waived. Eliminating these would truly take the flex out of ed-flex.

Requires that a state be in compliance with Title 1 standards and accountability
requirements in order to be eligible for Ed-Flex.

Note that the underlying bill requires that states (1) have met all standards and
accountability requirements under Title 1 (some of which do not have to be met under
law until 2001) or (2) show that they have made substantial progress toward that end,
in order to be eligible. This proposal appears to replace both of these with a
standard that is midway in between the two — the state would be required to meet
those requirements whose deadline has passed when it applies, but would not require
the state to meet deadlines still in the future.

ED supports this. We think it is better than a proposal from House Dem’s (below)
that would eliminate the “substantial progress” provision and therefore require
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states to meet some Title 1 requirements ahead of schedule—a requirement that
would eliminate virtually all states from immediate contention.

Requires Secretary to provide written, public explanation of the facts demonstrating
that the State has met requirements in above amendment, if the Secretary approves
state application for Ed-Flex.

ED is ok with this in principal, though we generally don’t support provisions that
place requirements on the Secretary.

Requires Secretary to terminate Ed-Flex if he determines that the state is no longer
meeting Title 1 requirements, and requires state to show it is meeting current Title 1
requirements when it applies for extension of Ed-Flex authority.

ED is ok with this.

Adds to public notice requirements by requiring Secretary to publish State application
in Federal Register.

ED is ok with making application widely available—but thinks it would be movre
effective to put it on the web than in the Federal Register.

Other Ed-Flex Issues in Play

*

¢

Some interest by D’s to prohibit schoowide projects in schools below 35% poverty.

Dodd may pursue amendments to strengthen maintenance of effort provisions in
order to ensure that states don’t reduce services to low income students.

Other Possible Senate Amendments

*

From Republicans, we are likely to see a Coverdell-type amendment, a voucher
amendment and a block grant amendment, perhaps as a second degree to Class Size.

McCain and Robb may offer Troops to Teachers.

Feinstein is considering an amendment to end social promotion.

NOTE: WE HAVE TO TALK FEINSTEIN OUT OF THIS. DASCHLE WILL
HELP.

There may be a Democratic amendment to require school report cards.

Bingaman wants to do something on dropouts.
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House

¢

The Castle bill restricts the ability of states to waive provisions regarding the
selection of schools to participate in Title 1, to schools that are within 5% of the
poverty rate for the lowest eligible school in a district.

House Dems. want our support for amendments that would:

¢ Eliminate provision that makes states eligible for ed-flex if they are making
substantial progress toward Title 1 standards and assessment requirements.
ED prefers the approach the civil rights groups are taking, rather than this.

¢ Restrict waivers for schoolwide projects.
Riley would probably support restricting schoolwide projects to schools that are
at least 40% poverty.

¢ Sunset Ed-Flex upon enactment of ESEA.
ED thinks we should strongly support this.
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Ed-Flex Amendments

Senate

1. Proposed Manager’s Package (Republican)
¢ Clarifies that state cannot waive requirements on itself.

¢ Clarifies that, in order to be eligible, state mut have a process for providing technial
assistance and taking other corrective actions consistent with Sec. 1116 of ESEA.

¢ Requires that a state show how its flexibility plan is coordinated with its
comprehensive reform plan or, if it lacks such a plan, with its Title 1 plan.

¢ Clarifies that LEA’s seeking a waiver must describe how the waiver will help
improve student achievement.

¢ Requires SEA to periodically review performance of LEA that has been granted a
waiver, and terminate the waiver if it determines that performance has been
unsatisfactory.

¢ Requires SEA and LEA’s to provide adequate public notice and opportunity for
public comment regarding waiver applications.

¢ Clarifies that SE may not waive the standards and assessments required in Title 1.

¢ Clarifies that original 12 Ed-Flex states retain Ed-Flex under original requirements.
(But it is not clear if, when these states reapply for continuation of Ed-Flex, they
apply under new or old rules.).

¢ Requires biennial progress reports from Secretary to Congress regarding (a) federal
requirements that have been waived, (b) state requirements that have been waived,
and (c) the effects of waivers on implementation of state and local reforms and on
student achievement.
Note: all of the above are acceptable to ED

2. Proposed Democratic Additions to Manager’s Package
¢ Require states to provide a detailed description of how it will evaluate student
achievement, using disaggregated data, on an annual basis.
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Require state and local applications to describe how they will meet public notice
requirements,

Clarify that state applications must show how they will monitor student achievement
in districts that receive waivers.

Require annual, rather than periodic, reviews of performance in districts receiving
waivers.

Require states to show that waivers have led to increased student achievement in
order to extend Ed-Flex status beyond initial 5 years. '

Require states to make public comments available for public review.

Requires that the first biennial progress report from the Secretary be submitted within
one year of enactment, and requires that progress reports must show how underlying
purposes of federal programs are, or are not, being met.

Note: All of the above are acceptable to ED.

Civil Rights Groups Amendments

Clarifies that waivers may not be granted to Title 1 requirements regarding standards,
assessments, components of schoolwide and targeted assistance programs,
accountability, and corrective actions.

Note: ED is ok with clarifying that requirements for standards and assessments
can’t be waived, but believes that provisions related to schoolwide and targeted
assistance programs should continue to be subject to waiver (though no one has
ever requested waivers from these requirements. The schoolwide provisions require
that schools using a schoolwide approach use strategies that are based on proven
practices, use highly qualified teachers, promote parental involvement, provide
extended learning time to kids who need extra help, etc. The targeted assistance
program (for schools that focus only on Title 1 kids, not the whole school), are
comparable. ED believes these should remain subject to waiver because, other than
requirements for allocating funds, these are about the only provisions left to be
waived. Eliminating these would truly take the flex out of ed-flex.

Requires that a state be in compliance with Title 1 standards and accountability
requirements in order to be eligible for Ed-Flex.

Note that the underlying bill requires that states (1) have met all standards and
accountability requirements under Title | (some of which do not have to be met under
law until 2001) or (2) show that they have made substantial progress toward that end,
in order to be eligible. This proposal appears to replace both of these with a
standard that is midway in between the two — the state would be required to meet
those requirements whose deadline has passed when it applies, but would not require
the state to meet deadlines still in the future.

ED supports this. We think it is better than a proposal from House Dem’s (below)
that would eliminate the “substantial progress” provision and therefore require
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states to meet some Title 1 requirements ahead of schedule—a requirement that
would eliminate virtually all states from immediate contention.

¢ Requires Secretary to provide written, public explanation of the facts demonstrating
that the State has met requirements in above amendment, if the Secretary approves
state application for Ed-Flex.
ED is ok with this in principal, though we generally don’t support provisions that
place requirements on the Secretary.

¢ Requires Secretary to terminate Ed-Flex if he determines that the state is no longer
meeting Title 1 requirements, and requires state to show it is meeting current Title 1
requirements when it applies for extension of Ed-Flex authority.
ED is ok with this.

¢ Adds to public notice requirements by requiring Secretary to publish State application
in Federal Register.
ED is ok with making application widely available—but thinks it would be more
effective to put it on the web than in the Federal Register.

Other Ed-Flex Issues in Play
¢ Some interest by D’s to prohibit schoowide projects in schools below 35% poverty.

¢ Dodd may pursue amendments to strengthen maintenance of effort provisions in
order to ensure that states don’t reduce services to low income students.

Other Possible Senate Amendments

¢ From Republicans, we are likely to see a Coverdell-type amendment, a voucher
amendment and a block grant amendment, perhaps as a second degree to Class Size.

¢ McCain and Robb may offer Troops to Teachers.

¢ Feinstein is considering an amendment to end social promotion.
NOTE: WE HAVE TO TALK FEINSTEIN OUT OF THIS. DASCHLE WILL
HELP.

¢ There may be a Democratic amendment to require school report cards.

¢ Bingaman wants to do something on dropouts.
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House

¢ The Castle bill restricts the ability of states to waive provisions regarding the
selection of schools to participate in Title 1, to schools that are within 5% of the
poverty rate for the lowest eligible school in a district.

¢+ House Dems. want our support for amendments that would:
+ Eliminate provision that makes states eligible for ed-flex if they are making
substantial progress toward Title 1 standards and assessment requirements.
ED prefers the approach the civil rights groups are taking, rather than this.
+ Restrict waivers for schoolwide projects.
Riley would probably support restricting schoolwide projects to schools that are
at least 40% poverty.

¢ Sunset Ed-Flex upon enactment of ESEA.
ED thinks we should strongly support this.
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The actual authorization level in the Murray class size bill is $11.435
billion.

Qur current letter says $11.4 billion. Is that OK, or should I get Sean
to change it from $11.4 billion to $11.435 billion?
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Podesta will look at the letter tonight or tomorrow morning. They aren't
going to have the president look at the letter. It'll be done tonight or
tomorrow, and Brod will get it to the hill.

--Jon
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Automateq Records Management System
Hex-Dump Conversion

February 27, 1999

MEMORANDUM FOR THE PRESIDENT

FROM: Bruce Reed
Elena Kagan
SUBJECT: DPC Weekly Report

Health Care -- Medicare Commission prescription drug benefit update. Senator
Breaux is now indicating that he would like to find a way to integrate a prescription
drug benefit into his Commission's recommendations. Beyond believing that drug
coverage is important to the program, he knows that including a viable benefit is critical
to having any chance of enticing Laura Tyson and Stuart Altman to support his plan.
Laura and Stuart have explicitly rejected Senator Breaux's option because they do not
believe it assures access to affordable prescription drugs for all beneficiaries. More
specifically, because the Senator is limiting his option to low-income beneficiaries and
those in private health plans, it is clear that millions of beneficiaries ~- particularly in
rural areas — might be left without access to any affordable drug benefit. This is
because many rural areas will not attract private health. plans to offer coverage. This
helps explain why Laura and Stuart are so adamant that the traditional Medicare
fee-for-service plan offer a drug coverage option as well. (They also believe that to
ensure fair competition this benefit should be available in both traditional Medicare
program and private insurers.) In response to Senator Breaux's request for assistance,
Laura and Stuart are trying to design the parameters of a prescription drug benefit. It
is likely to be a mid-range priced plan, in which the benefit is optional, has a 50 percent
rather than a 75 percent subsidy, and a $250 or $500 deductible with a $1,500 or $2,000
cap on the value of the overall benefit. (This is a much more modest package than a lot
of the advocates were hoping for, but it is probably much more realistic from a financial
and political perspective.)

"~ Health Care -- Prescription drug comments are raising concerns: You should be
aware that your comments on Thursday about prescription drug benefits were construed by
many as opening the door to a partial drug benefit that is strongly opposed by all your base
Democrats and even Laura Tyson and Stuart Altman. We have responded that, consistent
with the views of Laura and Stuart, an appropriately structured and modestly subsidized
benefit (which assures the drug benefit would be affordable) would eliminate the need to
make the coverage mandatory. As such, an optional drug benefit would allow those few
Americans fortunate enough to have retiree health benefits to not be forced to purchase a
Medicare drug benefit they do not need. One last point; opponents of a drug benefit (or those
who wish to limit it) point to the fact that 65 percent of beneficiaries have a drug benefit
already, so that a drug benefit would substitute public dollars for private dollars, and waste a
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large amount of money. Ironically, a break out of this number illustrates why limiting the
drug benefit to certain populations just does not work. Of the 65 percent of beneficiaries
with some type of coverage, 20 percent already have Medicare or Medicaid coverage (so there
would be no substitution of Federal dollars), another 28 percent have employer-based retiree
health coverage, which is declining in unprecedented degrees and is tax subsidized, and 10
percent have Medigap coverage, which i1s underwritten, expensive and declining. The
remaining 7 percent are transitioning in and out of Medicare and Medicaid mostly. As a
result, a decent drug benefit that is accessible to all beneficiaries would not substitute many
Federal for private dollars, would be a far more substantive and affordable benefit, and -- as
Laura Tyson says -- would be far more efficient from an economic perspective. Without a
doubt, however, this issue is extremely complicated; we are carefully contemplating options
and will be forwarding you additional information shortly.

Crime -- Assault Weapons: The Justice Department is preparing to release a report
from the National Institute of Justice on the impact of the 1994 assault weapons ban. The
report's findings are encouraging about the effectiveness of the ban, but are limited due to the
relatively short study period (24 months post-enactment), with some analyses conducted with
only one year of postban data. Among the key findings were:

(1) Decline in cniminal use of the banned guns. Law enforcement requests for ATF
traces on assault weapons used in crimes decreased by 20 percent in the first year after
the ban took effect, as compared to a 11 percent decrease for all guns.

(2) Ban likely contributed to reduction in gun murder rate. Even controlling for other
factors (e.g., pre-existing state assault weapons bans, juvenile handgun bans,
California’s three-strikes laws, New York's quality of life policing), the study
estimates that gun murder rates were between 6.7 to 10 percent lower the year afier the
ban's enactment.

(3) Reduction in assault weapons used to kill police. Murders of police by offenders

armed with assault weapons declined from an estimated 16 percent of gun murders of
police in 1994 to early 1995, to 0 percent (none) in the latter half of 1995 and early
1996. However, such incidents are extremely rare to begin with, and researchers
could not conclude the ban's impact on the general reduction in gun murders of police.

(4) Significant but temporary market effects. The ban triggered speculative, sharp
price increases and additional production of the banned firearms prior to the law's
implementation. The increases were followed by a substantial drop in prices once the
law took effect returning prices to pre-ban levels. The report suggests that the market
effects made the banned weapons less accessible to criminals.

(5)_No _impact on reducing average number of victims per gun murder incident, or
multiple gunshot wound victims.
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Crime -- Diallo Shooting: This week, you inquired about the recent shooting in New
York City. On February 4, 1999, Amadou Diallo, an immigrant from Guinea, was shot in
front of his apartment building in New York City by four white officers of the New York City
Police Department. A total of 41 shots were fired, and Mr. Diallo died at the scene. The
officers did not find a weapon on or near Mr. Diallo. The four officers were part of a
specialized street crime unit reportedly searching for a rapist. Working with the White House
Counsel we have learned the following: (1) the FBI has opened an investigation into the
shooting and is assisting with forensic analysis; (2) DOJ's Civil Rights and Criminal
Divisions, and the U.S. Attorney for the Southern District of New York have been working
closely with the Bronx District Attorney's Office on the investigation; and (3) the Community
Relations Service has conducted conciliation services in Harlem, including attending the
recent memorial service and demonstration on February 12. Additionally, for almost two
years, the U.S. Attorney's Office for the Eastern District of New York -- with the cooperation
of the New York Police Department -- has undertaken a review into whether the department
has engaged in a pattern or practice of police misconduct.

Education -- NAEP Reading Scores: On Thursday, the National Center for
Education Statistics will release state-by-state reading scores from the 1998 National
Assessment of Educational Progress "Reading Report Card." Earlier this month, Vice
President Gore and Secretary Riley announced the national scores from this ‘report, which
showed that for the first time in nearly 30 years of testing, there were small but statistically
significant gains in average reading scores in the 4th, 8th, and 12th grades between 1998 and
1994: 4th and 12th grade scores returned to 1992 levels after a drop between 1992 and 1994,
but the new 8th grade scores were up even from 1992. The state-by-state data is still being
compiled, but the Education Department expects that most states will show improvements
over the past four years. Secretary Riley will hold a press conference in Washington D.C.,
and Vice President Gore will highlight New York and Connecticut scores in an event in New
York City.

Education -- "Read Across America” Day: On Tuesday, the NEA is holding its
annual "Read Across America" day, celebrating Dr. Seuss' birthday and focusing the nation's
attention on the importance of reading.

Education - Release of National Title I Assessment: On Monday, the Department
of Education is scheduled to release the National Assessment of Title I , which is a
Congressionally mandated report examining the impact of the 1994 amendments to the
program -- namely, the progress being made toward the goal of having all children served
under Title I meet high academic standards. The National Assessment examines the progress
of students served by the program and the implementation of key Title I provisions at the
state, district and school level. The National Assessment will report on progress in
improving achievement for students enrolled in high-poverty schools, in increasing the
number of Title I schools using standards-based reform and in accelerating state and local
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efforts to assist Title I schools. Revisions to the Title I program that were made as part of the
1994 ESEA reauthorization -- such as allowing schools to use their Title I funds for
schoolwide improvements and pool their funding from all sources -- have made it more
challenging for the National Assessment to track the use of Title I funds and blurred the
distinction between program participants and other children. At this time, we are still
working with the Education department to clarify what are the actual conclusions of this very
important report; according to the Department of Education, the results are somewhat mixed.

Education -- Bipartisan discussions about a centrist education agenda: Senator
Lieberman and Senator Gorton are working with a number of centrist outside groups and
individuals to develop principles for a bipartisan approach to reauthorizing ESEA. They are
hoping to secure support for these principles from about 5 Democrat and 5 Republican
Senators, as well as some leading education experts from outside the Administration and
Congress. The principles are likely to include a focus on accountability, teacher quality, -
public school choice, and some consolidation of existing federal education programs. These
principles are very much under development , but at this point would apparently not include
school construction, block grants, or private school vouchers.

Welfare -- Reporting on Working Families in Poverty: On Thursday, the research
group Child Trends put out a report on working poor families. The report, based on 1996
Census data, found that children of working parents were much less likely to be poor. Only 9
percent of children whose parents work were poor, compared to 63 percent with parents who
didn’t work. Thus, children in non-working families were seven times more likely to be poor
as children in working families. The study defined working as at least 20 hours per week for
a single parent family and 35 hours for a two parent family (the same as required by the
welfare law).

The report also found that working does not guarantee an escape from poverty, at least
by the official poverty definition. The study found 35 percent of poor children have working
parents. However, the report used the official measure of poverty, which does not include as
income the Earned Income Tax Credit or non-cash supports such as Food Stamps. Many
analysts have calculated how EITC and Food Stamps help provide families with resources to
move above the poverty line. As the Council of Economic Advisers has reported, the EITC
lifted 4.3 million people out of poverty in 1997 and over half the decline in child poverty
between 1993 and 1997 can be explained by changes in taxes most importantly in the EITC.
The Center on Budget and Policy Priorities has calculated that a family of four can reach the
$17,100 poverty line through a full time minimum wage job ($9,800), the EITC ($3,700), and
Food Stamps ($3,600).

Immigrant Benefits -- Declining Participation: The Urban Institute will issue a
report on Monday showing evidence of a “chilling effect” that has resulted in fewer immigrant
families, compared to citizen families, accessing an array of public benefits. The study found
welfare use by noncitizens declined by 35 percent from 1994 to 1997 while use by citizens
declined 15 percent. While Medicaid use by citizen households under 200 percent of poverty



Autemated Records Management Sys
Hex-Dump Corversion

5

did not change significantly, non-citizen family participation dropped 19 percent. Since most
legal immigrants were still eligible for benefits in 1997, these effects may be the result of the
publicity surrounding the debate over welfare and immigration reform leading people to think
they were ineligible or that accepting benefits would affect their immigration status. As you
know we have been working closely with the Department of Justice and HHS on these issues,
and we expect the INS will issue guidance in the near future to provide clarity on what type of
benefits an immigrant can accept without being labeled a “public charge.” Clearer guidance
on public charge policies, along with our proposals to restore additional health, nutrition, and
disability benefits to vulnerable legal immigrants, will allow us to begin sending clearer
messages to immigrant families regarding their eligibility for benefits.

Economic Development -- Yankee Stadium: We have contacted Representative
Rangel's staff regarding the Congressman's interest in preserving Yankee Stadium and keeping
the Yankees in the Bronx for the forseeable future. It appears. that the Congressman is
looking for support to identify existing and new funds to improve transportation access (both
highway and rail links), and to promote commercial development in the area surrounding the
stadium. His staff indicated they are not looking to utilize federal funds to help rehabilitate
the stadium. Along with the NEC, OMB, and other relevant agencies, we will be discussing
whether there is an appropriate role for federal involvement and if so, what are some of the
possible tools and resources we can make available for the project.

Children and Families -- Child Care. @ The House Ways and Means
Subcommittee on Human Resources will hold a hearing on child care on March 16,
which is significant because the last Congress refused to hold even a single hearing on
the issue. The Administration will lead off the hearing testimony. Also, the
Subcommittee’s ranking Democrat, Rep. Ben Cardin (D-MD), plans to introduce a child
care bill largely based on the Administration’s proposals prior to the hearing.
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: Melissa N. Benton ( CN=Melissa N. Benton/CU=OMB/O=EQOP [ OMB ] )

CREATION DATE/TIME:26-FEB-1999 18:15:55.00

SUBJECT: Reminder--comments on Labor draft bill (Hazard Reporting Protection Act of

TO: Daniel J. Chenok ( CN=Daniel J. Chenok/OU=0OMB/O=EOP@EOP [ OMB ] )
READ : UNKNOWN

TO: Paul J. Weinstein Jr. ( CN=Paul J. Weinstein Jr./QOU=0PD/O=EOP@EOP [ OPD ] }
READ : UNKNOWN

TO: Sarah Rosen ( CN=Sarah Rosen/OU=0PD/O=EQP@ECP [ OFPD ] )
READ : UNKNOWN

TO: Sarah S. Lee ( CN=Sarah S. Lee/OU=OMB/O=EOP@EOP [ OMB ] )
READ : UNKNOWN

TO: Peter Rundlet { CN=Peter Rundlet/OU=WHO/O=EQOP@EQOP [ WHO ] )
READ : UNKNOWN

TO: David J. Haun ( CN=David J. Haun/OU=OMB/O=EOP@EOP [ OMB ] )
READ : UNKNCWN

TCG: Larry R. Matlack { CN=Larry R. Matlack/QU=OMB/O=EQP@EOP [ OMB ]} )
READ : UNKNOWN

TO: Stuart Shapiro ( CN=Stuart Shapiro/OU=0OMB/Q=EOP@EOP [ OMB ] )
READ : UNKNCWN

TO: Elena Kagan ( CN=Elena Kagan/OQOU=0QPD/QO=EOP®EOP [ OPD ] )
READ : UNKNOWN

TO: Karen Tramentano {( CN=Karen Tramontano/QOU=WHO/O=EOP@EOP [ WHO ] )
READ ;: UNKNOWN

TO: Robert G. Damus ( CN=Robert G. Damus/0U=CMB/0=ECP@EOP ([ OMB ] )
READ : UNKNOWN

TO: John E. Thempson ( CN=John E. Thompson/OU=OMB/O=EOP@EOP [ OMB ] )
READ : UNKNOWN

TO: Alan B. Rhinesmith ( CN=Alan B. Rhinesmith/OU=OMB/C=EQP@EOP [ OMB ] )
READ : UNKNOWN

TO: Barry White ( CN=Barry White/QU=0OMB/O=EQP®EOP [ OMB ] )
READ : UNKNOWN

LRM JUSTICE ( LRM JUSTICE [ UNKNOWN ] )
READ : UNKNOWN

LRM HHS ( LRM HHS [ UNKNOWN ] )
READ : UNKNOWN

LRM COMMERCE {( LRM COMMERCE [ UNKNOWN ] }
READ : UNKNOWN

LRM Small Business Administration ( LRM Small Business Administration [ UNKNOWN ] )
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READ : UNKNOWN

TEXT:
This is a reminder that your comments on the subject draft bill are due.

Please provide any comments no later than 3 p.m. Monday, March 2nd, via
fax (5-6148), e-mail, or phone (5-7887). If we do not hear from you, we

will assume you have no comments.

Please call if you have any questions. Thanks!
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: Laura Emmett ( CN=Laura Emmett/QU=WHO/O=EOP [ WHO ] )
CREATION DATE/TIME:26-FEB-1999 18:18:50.00

SUBJECT: class size letter- most recent version

TO: Bruce N. Reed ( CN=Bruce N. Reed/OU=0PD/O=EQP @ EOP [ OPD ] )
READ : UNKNOWN

TO: Elena Kagan ( CN=Elena Kagan/OU=OPD/O=EOP @ EQP [ OPD ] )
READ : UNKNOWN

TEXT

=====c===s=========== ATTACHMENT 1l =======os===s=======
ATT CREATION TIME/DATE: 0 00:00:00.00

TEXT:

Unable to convert ARMS_EXT: [ATTACH.D29]MATL446540367.036 to ASCII,
The following is a HEX DUMP:

FF57504370040000010A020100000002050000004D110000000200008174C0ES599303BDF64D81A
20F6DD132BES82DF4D1EF6C65C73E9DF858BF1C6F79B6DEEOOF476EE485EC0CDB4F37CBFD0OSD349
36560720DC992FE4A2A710C50CC7AB550440E07F73EQ01C2A566F0EA252873C047DFCC1ESS595F6A
B57E06E6F17742C619A5C3061BE31CRE7ABDE448C4D72BD4252BC52347DACFEB73772DFA8306B10
D335F133C6F8082A2632A4C5ABE75791EE678F3DF2AA6F406D18C460E58450BAAB147A1731F9DA
1AD619306E37915C40888F5EDBESE25904A67F1819D6B2B6113C7961ER482652F146EESC7FOF03
20A66162ED2640C140F1F8F797077BE74AD48DA8F676AFABD2BEAE118601C5CAS66271153D2C38
567214FEB82B16819F3B93BF04E1728AFA0CAZ216D0BS0E633C79CD8A6D59300AEF2DFCE7ED76079
B761CC280887327AB93115C36EF8AF8F3B37422190EF2F622E393CD0522F6AF5624EA74F7R4E8S
1AEC13DS463A793F88B425CFSDF2EAB76770295DEFE3E31752AEAAG6F70FEFFCAB703CF60C1EOB3
58DDA4C3ADE4BDS57B1E39C46B41403AE9C220355F58BD4E702590EE73D36B5DC68C289C2554993
D66CCB8CD7D0O74B6B7BD20F0082C7EC6612A072E1FFASFSDE1IDF1ABS3665425CD106CB3AC5009D66
E2C3C73225682D6C7AADOEBCOD3BF8C78B51E01275CF6DF6D80F627081D7A5BA4148C5ABC7DoOAB
96F65B647E02000200000000000000000000000823010000000B0100007E020000005501000000
4E0000008903000009250100000006000000D70300000B3060200000028000000DD030000087701
000000400000000504000008340100000014000000450400000802010000000F00000055040000
080501000000080000006804000000985C005C004F0041005F0037005C005C005C004F00500044
005C00320046004C004F00500044005F0041000000000000000000000000000000000000000000
00000000000000000000000057494E53504F4F4C0000000000C8002C012C012C012C012C01C800
2C0130000000000000000000000000000000000000000000000000000000000000000000000000
00000000000000000000000000000000000000000000000000000000000000000000000000000C0
000000000000000000000000000000000000000000000000000000000000000000000000000000
000000000000000000000000000000000000000000000000000000000000000000000000000000
000000005EQ08FOE2800D61EC30F3908000012030000005A000B01008B143600540069006D0065
00730020004E0065007700200052006F006D0061006E00200052006500670075006C0061007200
000000000000000001000200580201000000040028000000000000000000000000000000000000
00011202002400A1000000A10000000A000000300002005B00310002005B00320001001.700330C0
0200170034001B00658135000100D3803600010002003700010044003800010002003900020017
00ABAB83526000000000000A60F000002420500000008337C007800000200003900000003010004
0002000000DD0OAL10008B301040003000200211000DDDR0OBOB00030000040B0CDDF1023400F19BF1
033400F1F1003400F19BF1013400F1F1023400F1F1033400F1E0110C0000000008070C00E05468
697380796561722C807765806861766580616EB0696D706F7274616E74806F70706F7274756E689
747980746FB0776F726BB0746F6765746865722C806163726F7373807061727479806C696E6573
2C80746F806272696E67CF747275658070726F677265737380746FB80416D6572696361F01C04F0
73807075626C6963807363686F6F6C732EB0B0576580F1003400F19CF1013400F173686F756C64
F1003400F19BF1013400F1F10234C00F1F1033400F1807374617274807269676874806E6F778074
6F806D616B6580746865807265666F726D7380616E64CF746172676574656480626E766573746D
656E7473807765806E65656480746F8070726570617265806F7572806368696C6472656E80666F
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This year, we have an important opportunity to work together, across party lines, to bring
true progress to America’s public schools. We should start right now to make the reforms and
targeted investments we need to prepare our children for the 21st century.

I welcome the idea of greater flexibility in education for states and school districts, tied to
greater accountability for results. For this reason, I urge the Senate to pass an Ed-Flex bill this
week that provides both expanded flexibility and strengthened accountability in education.

But we must do more to give our children a world-class education. That is why I
strongly support the amendment that Senators Kennedy and Murray will offer this week to build
on our bipartisan efforts of last year to reduce class size in the early grades. As you recall,
Congress voted across party lines to provide a down payment on my class size reduction
initiative in the FY 1999 budget, by appropriating $1.2 billion to help communities hire about
30,000 teachers. The Kennedy-Murray amendment would finish the job by authorizing $11.4
billion more over six years to help communities hire 100,000 well-prepared teachers to bring
class size in the early grades down to a national average of 18 students.

As parents and teachers across America understand, smaller classes can make a profound
difference for our children. Studies show that teachers in smaller classes give more personal
attention to students and spend less time on discipline; as a result, students in these classes learn
more and get a stronger foundation in the basics. Across the country, students in smaller classes
outperform their peers in larger classes. And reduced class size makes the greatest difference for
minority and disadvantaged students. :

It is important that we act now on a long-term commitment to reduce class size, because
communities will soon begin to receive the funds we appropriated last year for this purpose.
Communities will not be able to use these funds as effectively as possible unless they have
confidence that Congress will provide continued support to reduce class size for years to come.
Passage of the Kennedy-Murray amendment will ensure effective local planning as school
districts move to put this new initiative into effect.

[ am asking you to show continued and long-term support for this effort to reduce class
size across the nation. There can be no better way to demonstrate a commitment to work
together in this Congress to strengthen the quality of education.
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: Barry White ( CN=Barry White/OU=OMB/O=EOP [ OMB ] )
CREATION DATE/TIME:26-FEB-1999 18:39:53.00

SUBJECT: Friday night version of IDEA memo [6:38]

TO: Tanya E. Martin ( CN=Tanya E. Martin/QU=QPD/Q=EQOP@ECP [ OPD ] )
READ : UNKNOWN

TO: Sylvia M. Mathews ( CN=Sylvia M. Mathews/QU=OMB/O=EOP@ECP [ OMB ] )
READ : UNKNOWN

TO: Elena Kagan ( CN=Elena Kagan/OU=0OPD/O=EQP@EOP [ OPFD ] )}
READ : UNKNOWN

CC: David Rowe ( CN=David Rowe/OU=OMB/0O=EQP@EOP [ OMB } )
READ : UNKNOWN

CC: Sandra Yamin ( CN=Sandra Yamin/OU=OMB/O=EOP@EOP [ OMB ] )
READ : UNKNOWN

CC: Victoria A. Wachino ( CN=Victoria A. Wachino/OU=OMB/O=EQP@EOCP [ OMB ] )
READ : UNKNCWN

CC: Daniel I. Werfel ( CN=Daniel I. Werfel/OU=OMB/O=EOP@EQOP [ OMB ] )
READ ; UNKNCWN

CC: Barbara Chow ( CN=Barbara Chow/OU=0OMB/O=EQP@EOP [ OMB ] }
READ : UNKNOWN

TEXT:
This version reflects comments from Jack Lew. It does not have Sylvia
Mathews comments (we won't get those tonight).

Please fax your comments tonight to 395-4875 (David Rowe). We will
incorporate those changes into the version that goes to Rob Nabors to get
to the Staff Secretary in the morning.

Thanks.

—ocoom==co=comzss==== ATTACHMENT ]l =======m=============
ATT CREATICN TIME/DATE: 0 00:00:00.00

TEXT:

Unable to convert ARMS_EXT: [ATTACH.D95]MATIL44136036R.036 to ASCII,
The following is a HEX DUMP:

FF5750432A070000010A0201000000020500000015560000000200008F9232BC44932E0AGB874F
1F811515915693E72747F5F51C545DA2A61BBEDA77E2DDAA3IS87E7BDB6B11D8435855DA9ES2419E
4F879B6F1B2BOF1CS5CE084372FF6B778EDBAE3728289FA6D63271A7TF6D63AA2F65ESD0511ABE46
CABS76BCDS805EFSEQORB33679A23326304257FD62C1F25541237900842D8EDSFDC2BC642E857A912
2AF8B5EA764A1BDDSE1IFC4577E284ABBS0C92B8BD58E04AF704696811532A778A34883CA6C3BTE
594AE40B17E4121261A96E8D381D52F0511CFCC290B6C853F0BB9308BEO54505FRAF8ES91F31C60
AD94C6F20D33008F3C1C11AC1EC5208B396EE6750306AFCF263BE64BEB4E15CFECIF31B95E10D1
372A569512879459777103FBE14B02653BFC5DCE3B6430EE96A6D422C15ED48102507FF07937BE
D39981CEAQ071EAA79CBE394E42CFB0457EDOCOCFS5D991EAT929D35EA3170A59DFOD86C74536B49
64F3703E0708D41DBOE68B1814322A62F4ED5291F9215E3AF67FD22A0AF11D026D650597F35667
4B83624E4B26260FF12BD27CD5C63FCAATBD285243EC3478B0D2752361A87EB39281028F8D4A81
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From: Jack Lew
Bruce Reed

Subject: Individuals with Disabilities Education Act (IDEA)

OMB has before it for final clearance regulations to implement the 1997 amendments to the
Individuals with Disabilities Education Act (IDEA). The initial proposed rulemaking in 1997
generated substantial adverse reaction from the majority in Congress, from schools, and from
States, primarily centered on the administrative burdens the draft rule would have imposed. The
current version is a reflection of a lengthy process of public comment and negotiation with
Congressional staff and represents substantial compromise from the earlier version. States and
Congress have also complained about the delay in publication of the final rule. In response to
State and Congressional concerns over delay in publication, Secretary Riley has publicly
committed to publication by March 5th.

We believe the current rule offers a balance between protecting children with disabilities and
mitigating burden on the States and the schools within the context of a law which all agree is
highly prescriptive. Involved majority Congressional staff have given preliminary indications
that they believe this version of the rule is an adequate response to their concerns, but they note
that some members may still attack the rule as providing insufficient local flexibility. While the
NGA and its staff did not comment on the proposed rule, there is no guarantee they will support
the final version. This memorandum explains the issues in more detail, describes the
improvements made to date, and at the end, summarizes the equally contentious issue of IDEA
funding.

General Background

In 1975, Congress passed the Education for All Handicapped Children Act, which guaranteed a
“free appropriate public education” for all students with disabilities, and outlined the required
procedures States and local school districts must follow in implementing their Special Education
programs. That law, now known as the IDEA, has been amended several times since, most
recently in 1997.

The IDEA Amendments of 1997 were the result of detailed bipartisan negotiation with Congress.
The reauthorization retained the civil rights component of the law by still requiring States to
provide all children with disabilities (also referred to as special education students) a free
appropriate public education designed to meet their individual needs. This requirement applies
without regard to the cost of the services or the size of the federal appropriation. The 1997
amendments added a focus on improving educational outcomes for children with disabilities.
For instance, they required States to develop educational achievement goals for children with
disabilities, and to include children with disabilities on State and district-wide assessments.
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IDEA has always been controversial because it imposes prescriptive and costly administrative
requirements on States. Because of these statutory requirement, States want the federal
government to pay a larger share of special education costs. In recent years, the controversy has
centered around IDEA’s requirements regarding the discipline of special education students.
States are not required to accept IDEA funding and its related federal mandates, but none have
seriously threatened to withdraw from participation.

IDEA Regulations

The regulatory development process has been lengthy and contentious. After publishing the
Notice of Proposed Rulemaking (NPRM) in October 1997, the Department of Education (ED)
received extensive criticism from State lawmakers, school officials, and the majority in
Congress. State lawmakers and school officials complained that the proposed rule was complex
and difficult to understand, limited flexibility at the local level, and created overly prescriptive
and costly requirements. The majority in Congress echoed these concerns, and charged that the
rules created policies inconsistent with the carefully worked out bipartisan agreements that
characterized the enactment of the IDEA Amendments of 1997.

In response to these concerns, the Department reviewed the rule’s content across the board to
find ways to ease requirements where possible, and to make the final rule easier to understand.
The Department’s rewrite of the rule involved extensive consultations with the Hill as well as
members of the public.

Even with the significant changes and improvements to final rule (see below), it should be noted
that the IDEA statute itself is complex and prescriptive. Thus, while ED was able to achieve
some regulatory relief in the rewrite of the final rule, the law itself is the source of the vast bulk
of the administrative burden. '

While the NGA did not comment on the proposed regulations, ED notes that one individual
governor did, Pete Wilson of California. His issue concerned services required for young people
aged 18-21 who are incarcerated in prisons. According to ED, former Governor Wilson’s
concern could not be accommodated because 1t was contrary to the IDEA statute.

ED hopes to publish a final rule in early March (publication is being delayed pending final
review of the issues). There has been intense pressure on the Department from Hill members
and school officials to publish the rules as soon as possible. Without rules, schools must
implement their special education programs based only on their own interpretations of the IDEA
statute. There is consensus that special education rules will help forestall litigation resulting
from local disputes over statutory interpretations.

Following recent discussions with the Hill and others, the Department believes, and we concur,
that the final rule strikes an appropriate balance between all of the interested parties, including
those in the disability community, school officials, State lawmakers, and members of Congress in
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both parties. However, Hill staff cannot guarantee that all members will refrain from attacking
the Administration on discipline or other issues.
The Department’s main substantive changes in response to criticism are in the provisions relating
to: (1) discipline of a disabled student who is violent or troublesome; (2) in what kind of
classroom setting to place a child during a dispute over his/her current placement (“pendency”);
and (3) the services required after a student graduates. Further, in the rewrite of the final rule
ED clarified its policy with regard to whether special education students should be included in
regular education classrooms. Each issue discussed below.

Discipline: The IDEA amendments allows school personnel to suspend students with disabilities
for up to 10 school days before the suspension is deemed a “change in placement.” The final
regulations define a “change in placement” as either (A) a removal of 10 days or more; or (B) a
pattern of short term removals that amount to a change in placement (fhis is not a change since
the NPRM, or the pre-1997 reauthorization regulations). While this notion is reflected in
statute, the statute does not specifically define “10 days” as being consecutive or cumulative.

The regulations would further require that when a “change in placement” occurs, the school
district must do three things: (1) reevaluate the educational services provided to the student, as
determined through a review of the student’s Individualized Education Plan (IEP) by a group
composed of the special education teacher, parent, regular education teacher, and principal; (2)
establish a “behavioral assessment plan,” for the student (i.e., a set of services and strategies
designed to address and improve the student’s behavior), if one does not already exist; and (3)
determine whether the student’s behavior is a manifestation of their disability. While these are
expensive and time-consuming requirements, they are statutory.

Past practice used a definition of “10 consecutive days,” a definition preferred by most school
officials because they would only have to provide the “change of placement” services in the most
extreme cases (i.e., an individual suspension of 10 or more school days). Under this standard,
school officials could abuse the “10 consecutive days” definition by repeatedly suspending a
student for less than 10 days in order to circumvent the “change in placement” requirement.

Furthermore, ED found that the “pattern of short term removal” standard was rarely invoked and
thus was not a useful tool to get services for these children. It was therefore not a sufficient
additional protection for children with disabilities.

In response to these concerns, in the NPRM ED defined “10 days” as meaning “10 cumulative
days in a school year” (e.g., five separate two-day suspensions in the same school year would
amount to 10 cumulative days). Thus, under the NPRM, schools would have been required to
provide “change in placement” services after the 11" cumulative day of a suspension, without
regard to the pattern of removals concept.

School officials and the majority in Congress strongly objected to the “cumulative day”
definition because it would have triggered the expensive “change in placement” services more
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frequently. As a compromise, the final rule no longer requires “change in placement” services
after the 10™ cumulative day. Instead, after the 10® cumulative day, schools are required to
assess whether to provide a less burdensome, streamlined set of services designed to address the
behavior problems early in the process, rather than the extensive “change in placement” services.

For example, under the final rule, schools will no longer have to determine whether the
student’s behavior is a manifestation of their disability. Further, ED retained the full “change in
placement” review requirements for suspensions lasting 10 consecutive days, which is not
controversial. While this compromise results in significant cost savings to schools, disability
advocates are likely to view the streamlined services as inadequate.

In addition to these significant changes, the final rule also clarifies the following discipline issues
which were points of confusion in the proposed rule: (1) school officials can suspend disabled
children for more than 10 days in a school year; and (2) school officials do not need to provide
any services to disabled children during the first 10 days of a suspension.

Pendency: The IDEA statute sets up a hearing process to arbitrate between a parent and a school
when there is a disagreement over a child’s placement (e.g., whether a child should be moved
from a special education class to a regular education setting). Until the disagreement is settled,
the statute requires the child to remain in his/her current placement unless the school and parent
agree otherwise,

The contentious provision in the proposed rule provides the following: in the event that a parent
seeks to change their child’s placement, and the hearing officer agrees with the parent, the child
is immediately moved to the new placement. However, in the event that a school seeks to
change the child’s placement, and the hearing officer agrees with the school, the child remains in
the original placement pending further review. Thus, hearing officer agreements with parents
carry more weight than the hearing officer agreements with schools. Public commenters were
concerned that this process did not treat parents and schools equally. However, this provision
was designed to equal the balance of power between schools and parents in the implementation
of special education services for children.

As a compromise, in the final rule this “pendency” provision does not take effect until the child’s
case reaches the State hearing officer (a far less frequent occurrence). In all other cases, the
child would be placed according to the decision of the first hearing officer pending appeal.

High School Graduation: In the proposed rule, ED required that graduating students be
reevaluated to determine whether additional services should be provided, and provided
non-binding guidance that a student would have to graduate with a regular diploma (i.e., nota
certificate of attendance) in order for eligibility of services to terminate. ED included these
requirements because of the concern that some school districts were “graduating” students with a
less than regular high school diploma in order to stop providing services to them.
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In response to complaints about the proposed rule’s prescriptive graduation policies, the final
rule states that students with disabilities do not have to be reevaluated when they graduate with a
regular high school diploma. However, students with disabilities must continue to be eligible
for services if they graduate with less than a high school diploma.

“Least Restrictive Environment”: A major focus of the IDEA statute is the requirement to place
special education children, to the maximum extent possible, in the “least restrictive environment”
-- which means in the general education environment. The rationale behind this focus is to
provide special education students with an opportunity to socialize with regular education
students and have the opportunity to strive for the same academic goals as their nondisabled
peers. Some commenters on the proposed rule felt that including special education students in
regular classrooms is too disruptive, because it requires teachers to spend an disproportionate
amount of time with the special education students.

The statute requires that: (1) whenever appropriate, special education students should be placed
with their nondisabled peers; (2) schools can remove special education students from general
education classrooms if it is found that the student is not making satisfactory educational
progress, even with supportive special education services. To prevent abuse of the second
requirement, the Department added to the final rule a provision not in the NPRM that would
prohibit schools from removing special education students from a classroom only because the
child requires a modification to curriculum currently being taught in that class. Majority
Congressional staff initially opposed this change, but are not now raising it; minority staff
support the provision.

Special Education Funding

Critics, most particularly the Governors, argue that federal funding does not live up to the IDEA
statute’s commitment that the federal government will provide States with 40 percent of the
average per pupil expenditure for each disabled student. The IDEA makes no such commitment

to 40 percent funding, it only limits the maximum grant a State can receive in a year to this 40
percent level. The highest percentage ever reached was 12.5 percent in 1979; 1999 funding
should cover about 11.2 percent.

While federal funding for special education State Grants (the primary federal special education
program) has increased by $2.2 billion or 110 percent during this Administration, from $2.1
billion in FY 1993 to $4.3 billion in FY 1999, these increases were not requested by this
Administration. Congressional Republicans in recent years have seized on IDEA as a defining
issue on education, demonstrating their concern for the “mandate” and for the burden placed on
States, by providing large annual increases. We believe this pattern will be repeated for FY
2000.

Whatever amount we might propose for IDEA, the Republicans will always be able to offer
more, because they will not, at least initially, fund our other education and training priorities at
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the levels we seek, such as Title I or the Workforce Investment Act. Instead, we argue that we
are in fact substantially aiding children with disabilities with many of our other high priority
investments. These children benefit from the smaller classes in our Class Size Reduction
initiative, from modern schootl facilities in our School Modemization Bonds proposal, and from
our early intervention initiatives such as America Reads and Head Start.

In the FY 2000 budget we propose a targeted increase for special education of $116 million for
early intervention programs and to help States take advantage of research on effective practices,
but virtually no increase for the major state grant. The total budget request for all parts of IDEA
is $5.4 billion, of which $4.3 billion is for the state grant.

It should also be noted that the IDEA Amendments of 1997 imposed a “trigger” engaged when
federal funding reached $4.1 billion, allowing an LEA to divert up to 20 percent of their
maintenance of effort funding away from special education if the allocation exceeded that of the
prior year. Therefore, federal IDEA increases do not increase spending on children with
disabilities dollar for dollar.

Summary of likely reactions

We can anticipate that some governors will criticize the final rule as overly prescriptive and will
argue that it presents another reason why more Federal funding is required. Some members of
Congress will react in the same manner.

However, further substantial changes to the rule would likely generate an equally negative
adverse reaction from disability advocates (who may already be unhappy about changes from the
NPRM). Further changes will also require a longer delay before publication, generating still
more criticism from all sides.

Recommendation

We propose to proceed to release the final rule unless you wish to discuss it further.
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