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RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: Melissa N. Benton ( CN=Melissa N. Benton/OU=OMB/O=EOP [ OMB ] )

CREATION DATE/TIME:18-MAY-1999 10:04:34.00

SUBJECT: LRM MNB73 - - LABOR Report on HR987 Workplace Preservation Act; H.R. 1439,

TO: Janet R. Forsgren ( CN=Janet R. Forsgren/OU=OMB/O=EOP@EOP [ OMB ] )
READ : UNKNOWN

TO: Sandra Yamin ( CN=Sandra Yamin/OU=OMB/O=EQP@EOP [ OMB ] )}
READ : UNKNOWN

TO: Randolph M. Lyon ( CN=Randoclph M. Lyon/OU=OMB/C=EOP@EOP [ OMB ] )
READ : UNKNOWN

TO: Robert G. Damus ( CN=Rcbert G. Damus/QU=OMB/O=EOP@ECF [ OMB ] )
READ : UNKNOWN

TO: Frank J. Seidl III ( CN=Frank J. Seidl III/OU=OMB/O=EOP@ECP [ OMB ] )
READ : UNKNOWN

TO: Barry T. Clendenin ( CN=Barry T. Clendenin/QOU=OMB/O=EOP@EQOP [ OMB ] )
READ : UNKNOWN

TO: Stuart Shapiro ( CN=Stuart Shapiro/OU=OMB/O=EOP@EOP [ OMB ] )
READ : UNKNOWN

TO: Elena Kagan ( CN=Elena Kagan/OU=0PD/O=EOP@EOP [ OPD ] )
READ : UNKNOWN

TO: Larry R. Matlack ( CN=Larry R. Matlack/OU=OMB/O=EQOP®@ECP [ OCMB ] )
READ : UNKNOWN

TO: Iratha H. Waters { CN=Iratha H. Waters/OU=OMB/C=EOP@EOP [ OMB ] )
READ : UNKNOWN

TO: James J. Jukes ( CN=James J. Jukes/OU=OMB/O=EQP@EOP [ OMB ] )
READ : UNKNOWN .

TO: Courtney B. Timberlake ( CN=Courtney B. Timberlake/OU=0OMB/O=EOP@EOP [ OMB ] )
READ : UNKNOWN

TO: Sarah S. Lee ( CN=Sarah S. Lee/QU=OMB/O=EQP@EOP [ OMB ] )
READ : UNKNOWN

TO: Peter Rundlet ( CN=Peter Rundlet/OQU=WHO/O=EOP@EQOP [ WHO ] )
READ : UNKNOWN

TO: Mark E. Miller { CN=Mark E. Miller/OU=0MB/O=EOP@EOP [ OMB ] )
READ : UNKNOWN

TC: Richard J. Turman ( CN=Richard J. Turman/QU=0OMB/O=EOP@EOP [ OMB ] )
READ : UNKNOWN

TO: Daniel J. Chenok ( CN=Daniel J. Chenok/OU=OMB/O=EOP@EOP [ OMB ] )
READ : UNKNOWN

TO: Broderick Johnson ( CN=Brodefick Johnson/OU=WHC/O=EOP@EOP [ WHO ] )
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READ : UNKNOWN

TO: Karen Tramontano ( CN=Karen Tramontano/OU=WHO/O=EQP@EOP [ WHC } )
READ : UNKNOWN

TO: Barry White ( CN=Barry White/OU=OMB/O=EOP@ECP [ OMB ] )
READ : UNKNOWN

TO: Barbara Chow ( CN=Barbara Chow/OU=0OMB/O=EOP@ECP [ OMB ] )
READ : UNKNOWN

LRM JUSTICE ( LRM JUSTICE [ UNKNOWN ] )
READ : UNKNOWN

LRM HHS ( LRM HHS [ UNKNOWN ] )
READ : UNKNOWN

LRM' COMMERCE { LRM COMMERCE [ UNKNOWN ] )
READ : UNKNOWN

LRM Small Business Administration { LRM Small Business Administration [ UNKNOWN ] )
READ : UNKNOWN

TEXT:
ECP staff: you will not receive a hard copy of this LRM.

In particular, please note the Secretarial veto threat on H.R. 987.
—————————————————————— Forwarded by Melissa N. Benton/OMB/EOP on 05/18/99
10:02 AM ------cmmmm e r e e - - - -

LRM ID: MNB73

EXECUTIVE OFFICE OF THE PRESIDENT

QFFICE OF MANAGEMENT AND BUDGET

Washington, D.C. 20503-0001

Monday, May 17, 1999

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaigon Officer - See Distribution
below
FROM : Janet R. Forsgren (for) Assistant Director for
Legislative Reference
OMB CONTACT: Melissa N. Benton

PHONE: (202)395-7887 FAX: (202)395-6148
SUBJECT: LABOR Report on HR987 Workplace Preservation Act
DEADLINE: 1l p.m. Tuesday, May 18, 1999

In accordance with OMB Circular A-19, OMB requests the views of your
agency on the above subject before advising on its relationship to the
program of the President. Please advise us if this item will affect
direct spending or receipts for purposes of the "Pay-As-You-Go" provisions
of Title XIII of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS: H.R. 987 is scheduled for Subccmmittee markup the morning of
Wednesday, May 19th, along with the two other OSHA bills addressed in this
letter.

DISTRIBUTION LIST

AGENCIES:
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61-JUSTICE - Jon P. Jennings - (202) 514-2141

25-COMMERCE - Michael A. Levitt - (202) 482-3151

107-Small Business Administration - Mary Kristine Swedin - (202) 205-6700
52-HEALTH & HUMAN SERVICES - Sondra S. Wallace - (202) 650-7760

EQP:

Barbara Chow

Iratha H. Waters
Barry White

Larry R. Matlack
Karen Tramontano
Elena Kagan
Broderick Johnson
Stuart Shapiro
Daniel J. Chenck
Barry T. Clendenin
Richard J. Turman
Frank J. Seidl III
Mark E. Miller
Robert G. Damus
Peter Rundlet
Randolph M. Lyon
Sarah §. Lee

Sandra Yamin
Courtney B. Timberlake
Janet R. Forsgren
James J. Jukes

LRM ID: MNB73 SUBJECT: LABOR Report on HR987 Workplace
Preservation Act
RESPONSE TO
LEGISLATIVE REFERRAL
MEMORANDUM

If your response to this request for views is short (e.g., concur/nc
comment), we prefer that you respond by e-mail or by faxing us this
response sheet. If the response is short and you prefer to call, please
call the branch-wide line shown below (NOT the analyst's line) to leave a
message with a legislative assistant.

You may also respond by:

(1} calling the analyst/attorney's direct line (you will be
connected to voice mail if the analyst does not answer); or

(2) sending us a memc or letter
Please include the LRM number shown above, and the subject shown below.

TO: Melissa N. Benton Phone: 395-7887 Fax: 395-6148
Office of Management and Budget
Branch-Wide Line (to reach legislative assistant):

395-7362

FROM: (Date)
(Name)
{Agency)

(Telephone)
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The following is the response of our agency to your request for views on
the above-captioned subject:

Concur

No ijection

No Comment

See procposed edits on pages

Other:

FAX RETURN of pages, attached to this response sheet

==s=s==s=c=c=c======== ATTACHMENT ]l ======s==z===c===z=====
ATT CREATION TIME/DATE: 0 00:00:00.00

TEXT :
Unable to convert ARMS_EXT: [ATTACH.D67] ARMS2%191205Q.136 to ASCITI,
The following is a HEX DUMP:

FF5750436D050000010A02010000000205000000B030000000020000530FD80A14A4B7C897744F
05477126FAE38F2CF1023069C6EB3526E5C8554FDD31D6FSDEASBB2ZB7BEF662120A4A2FF5339DF
FC1B58F0AR1323596C26486DESFSEE764084C68487E13BAB37ADCAS40E2C92B78C5C20EE853FC8
55CD050F4819C763F6306E40BFD9054961B5SF6B7C297ABF4DB99E6730D1205E70DF578231BFEFC
9622CC7C394DE14D7B69DAT620FCO9E3E17B217C3AABD78277A746925A385D5AF0F2B421546C0DE3
61A2CFE66E46A60302194FEB5516C18AE4C850F13E984249B016E3604E9ES53BA6936C65AE24979
094F33D409B5243323AED8C424F995AFB131885061E3305698E7DA7674D50DEAE900A94626897E
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The Honorable Cass Ballenger

Chairman

Subcommittee onn Workforce Protections
Committee on Education and the Workforce
U.S. House of R epresentatives

Washington, D.C. 20515

Dear Chairman Ballenger:

I am writing to innfform you of the views of the Department of Labor regarding three bills the
Subcommittee on Workforce Protections may mark up this week: H.R. 987, the “Workplace
Preservation Act,” H.R. 1439, the “Safety and Health Audit Promotion and Whistleblower
Improvement Act of 1999,” and H.R. 1459, the “Models of Safety and Health Excellence Act of
1999.”

H.R. 987, “Workplace Preservation Act”

The Department is strongly opposed to H.R. 987, which is intended to delay the issuance of a
protective standard on ergonomics until the National Academy of Sciences (NAS) has completed
another study of the scientific literature regarding musculoskeletal disorders (MSDs) and
ergonomics. Each year, over 600,000 American workers suffer disabling, work-related MSDs.
It is time to act to prevent these injuries and reduce the toll of suffering and the enormous
economic cost they entail. Employers currently spend more than $15-20 billion a year just on
the workers’ compensation associated with MSDs; the total cost of our failure to address
ergonomics is as high as $60 billion.

H.R. 987 would force the Occupational Safety and Health Administration (OSHA) to wait
another 18 months to two years before issuing a standard, allegedly in the expectation that the
conclusions of a new NAS study will be different from those reached by NAS just last year after
a six month study commissioned by Congress and different from the conclusions of an
exhaustive study by the National Institute for Occupational Safety and Health in 1997. Both of
those studies concluded that MSDs are caused by physical forces in the workplace and that
ergonomic solutions can reduce those forces and reduce the risk of MSDs.

Major public health organizations, medical societies and scientific groups, including the
American College of Occupational and Environmental Medicine, the American Public Health
Association, the American Nurses Association, and the American Academy of Orthopedic
Surgeons oppose H.R. 987 and urge OSHA to move ahead with a protective standard. After
more than ten years of experience with ergonomic programs in the red meat industry, exhaustive
scientific study, and millions of unnecessary injuries, it is clearly time to move ahead.

I urge the Subcommittee to not act favorably on H. R. 987. If H.R. 987 were enacted by the
Congress, | would recommend that the President veto the legislation.
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H.R. 1439, “Safety and Health Audit Promotion and Whistleblower Improvement Act of 1999”

A second bill to be marked up is the Chairman’s bill, H.R. 1439, which addresses two important,
but unrelated issues, OSHA’s access to and use of employer records in enforcement proceedings
and the Occupational Safety and Health Act’s outdated and inadequate protections against
retaliation for employees who *“blow the whistle” on safety violations or refuse to engage in
unreasonably dangerous work. Although I appreciate the courtesy you have shown by sharing
the draft bill with us and in soliciting suggestions for improvement, we cannot support H.R. 1439
because it does not make adequate changes in the Act’s protections for whistleblowers and its
treatment of employer self-audits will interfere with the proper enforcement of the OSH Act.

H.R. 1439 makes three positive changes in section 11(c) of the OSH Act, the provision of the Act
. that protects whistleblowers against retaliation: it lengthens the statute of limitations from 30
days to 60 days; it provides for an administrative remedy in the Occupational Safety and Health
Review Commission instead of requiring the Secretary to pursue relief for employees in federal
district court; and it allows the employee to pursue his or her own case if the Department of
Labor moves too slowly or decides against pursuing the employee’s case at all.

Nevertheless, each of those provisions is not as strong nor as effective as related provisions the
Administration has forwarded to Congress in the Hazard Reporting Protection Act of 1999. We
feel strongly that the statute of limitations under section 11(c) should be 180 days, rather than 60
days. We believe that Department of Labor’s Administrative Law Judges would provide a faster
and more reliable forum for trying whistleblower cases than the Review Commission, which
often finds itself without a quorum or with only two members who cannot act to resolve a case,
and which has no expertise in retaliation and employment discrimination cases. And while H.R.
1439 allows employees to pursue their own cases, it does not provide for interim relief, a critical
remedy that can make it possible for employees with no source of income to pursue lengthy
litigation to vindicate their rights.

Moreover, it appears that H.R. 1439 eliminates important remedies that are currently available
under section 11(c), the right to recover compensatory and exemplary damages. While
exemplary damages have rarely been awarded, they provide an important deterrent against
employer misconduct, and compensatory damages are vital to assuring that whistleblowers who
have suffered discrimination are made whole. The Administration’s Hazard Reporting
Protection Act of 1999 explicitly provides for compensatory and exemplary damages, and
provides for the award of costs and attorney fees to the prevailing plaintiff,

As for the self-audit provisions of H.R. 1439, the Department is deeply concerned with the
extraordinarily broad privileges for employer self-audit information that the bill would afford.
The bill would provide that virtually any employer evaluation of workplace conditions, practices,
or operations could be withheld by the employer in any OSHA inspection or enforcement
proceeding, with narrow exceptions. The bill protects any information obtained or prepared in
connection with safety and health audits, and defines an audit as including any evaluation of
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workplace conditions, practices, processes, operations, or systems designed to identify and
prevent potential or real workplace hazards. In short, even the smallest amount of knowledge
an employer gains through a daily walkaround of a plant, or from a conversation about a
particular process, is immune from disclosure to OSHA. In effect, this bill would immunize from
disclosure all knowledge an employer has about safety or health in his workplace, or about his
workplace’s compliance with the OSH Act. '

The key problem with the bill is that it would place off-limits to OSHA the very information it
needs to determine whether there has been a violation of the Act, unless OSHA first establishes
that a violation exists -- a greater impediment to OSHA enforcement would be hard to devise.

In many cases, particularly those involving workplace accidents, employer records provide not
only the best evidence but the only evidence. The bill’s requirement that OSHA independently
establish any violation before having access to employer-generated information would bar OSHA
from access to the very information it needs to accurately assess conditions at the workplace, and
would gravely impair the agency’s ability to enforce the Act. The bill’s supposed exception for
cases where the Secretary proves employer bad faith amounts to requiring the agency to prove a
willful violation before it is even granted access to the most basic health and safety data.

Conscientious employers know that there are many advantages to employer-sponsored workplace
audits and evaluations, and do not need an added incentive. Employers who can demonstrate
good faith efforts to identify and correct workplace hazards have learned they have everything to
gain by sharing this information with OSHA. On the other hand, an employer who learns of
hazardous conditions but who has taken no action to protect his employees, may have reason to
conceal such audits from OSHA. The self-audit provisions of H.R. 1439 would primarily
benefit such employers. Because these provisions would seriously impair OSHA’s compliance
program without contributing to employee health or safety, the Department strongly opposes
H.R. 1439.

H.R. 1459, “Models of Safety and Health Excellence Act of 1999”

The Department is a strong supporter of the Voluntary Protection Program (VPP), which would
be codified by H.R. 1459. 1would like to thank the sponsors of the bill, Representative Petri
and Representative Andrews, who shared drafts of H.R. 1459 with OSHA and asked for our
comments before introducing the bill. While we would like to work with you further on the
employee participation requirement, we are pleased to say that we endorse your efforts to codify
the program, and believe it will help raise the stature of the VPP, OSHA’s oldest and most
important recognition program for excellence in workplace safety and health management and
cooperation.

The Office of Management and Budget has advised that there is no objection to the presentation
of this report from the standpoint of the Administration’s program.

Sincerely,



fa

Alexis M. Herman
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: Ronald E. Jones ( CN=Ronald E. Jones/QU=OMB/0O=ECP [ OMB ] )

CREATION DATE/TIME:18-MAY-1999 10:29:01.00

SUBJECT: Urgent -- Treasruy/Education Veto Letter -- comments due by 2 PM today

TO: william.fant@do.treas.gov@inet
READ : UNKNOWN

{ william.fant@do.treas.gov@inet [ UNKNOWN ] )

TO: Brian A. Barreto ( CN=Brian A. Barreto/OU=0PD/QO=EOP [ OPD ] )

READ : UNKNOWN

TO: llr@do.treas.gov ( llr@do.treas.gov @ inet [ UNKNOWN ] )

READ : UNKNOWN

TO: Lorenzo Rasetti ( CN=Lorenzo Rasetti/QU=OMB/C=EOP@ECP [ OMB ] )

READ : UNKNOWN

TO: Janet R. Forsgren ( CN=Janet R. Forsgren/QU=OMB/O=EQOP@ECP [ OMB ] )

READ : UNKNOWN

TO: Mary C. Barth ( CN=Mary C. Barth/OU=OMB/O=ECP@EOP [ OMB ] )

READ : UNKNOWN

TO: Barry White ( CN=Barry White/OU=OMB/Q=EOP@EOP [ OMB ] )

READ : UNKNOWN

TO: Elizabeth M. Hoffman {( CN=Elizabeth M. Hoffman/OU=CEQ/C=EOP@ECP [ UNKNOWN ] )

READ : UNKNOWN

TO: Michael Deich ( CN=Michael Deich/QU=OMB/Q=EOP@EQP [ OMB ] )

READ : UNKNOWN

TO: Barbara Chow { CN=Barbara Chow/OU=CMB/O=EQP@ECP [ OMB ].)

READ : UNKNOWN

TO: Tanya E. Martin ( CN=Tanya E. Martin/OU=CPD/O=EOP@ECP [ OPD ] )

READ : UNKNOWN

TO: Joseph J. Minarik ( CN=Joseph J. Minarik/QU=OMB/O=EQOP@QEOP [ OMB 1 )

READ : UNKNOWN

TO: Elena Kagan ( CN=Elena Kagan/OU=0PD/O=EOPEEOP [ OPD ] )

READ : UNKNOWN

TO: ogce_legislation ( ogc_legislation @ ed.gov @inet [ UNKNOWN ] )

READ : UNKNOWN

TO: justice.lrm ( justice.lrm @ usdoj.gov @ inet [ UNKNOWN ] )} (OA)

READ ;: UNKNOWN

TO: James J. Jukes ( CN=James J. Jukes/OU=OMB/0=EOPGECP [ OMB ] )

READ : UNKNOWN

TO: Constance J. Bowers ( CN=Constance J. Bowers/QU=OMB/O=EQOP@EOP [ OMB ] )

READ : UNKNOWN

TO: Alexander T. Hunt ( CN=Alexander T. Hunt/OU=OMB/O=EOP@ECP [ OMB ] )
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READ : UNKNOWN

TO: Wayne Upshaw ( CN=Wayne Upshaw/QU=OMB/O=EOPQECP [ OMB ] )
READ : UNKNOWN

TO: Robert G. Damus { CN=Robert G. Damus/OU=COMB/0O=ECP@ECP [ OMB ] )
READ : UNKNOWN

TO: Tracey E. Thornton ( CN=Tracey E. Thornton/QU=WHO/O=EQP@EOP [ WHO ] )
READ : UNKNOWN

TO: Charles E. Kieffer ( CN=Charles E. Kieffer/OU=OMB/O=EQOP@EOP [ OMB ] )
READ : UNKNOWN

TO: Bethany Little ( CN=Bethany Little/OU=OPD/O=EOP@EOP [ OPD ] )
READ : UNKNOWN

TO: Jonathan H. Schnur ( CN=Jonathan H. Schnur/0U=OPD/0=EQP@ECP [ OPD ] }
READ : UNKNOWN

TO: Bruce N. Reed ( CN=Bruce N. Reed/OU=0PD/C=EOP@ECP [ OPD ] )
READ : UNKNOWN

TO: Gene B. Sperling ( CN=Gene B. Sperling/OU=0PD/O=EOP@ECP [ OPD ] )
REARD ; UNKNOWN

CC: Richard E. Green ( CN=Richard E. Green/QU=0MB/Q=EQP@EOP [ OMB ] )}
READ : UNKNOWN

Ronald E. Jones ( CN=Ronald E. Jones/OU=OMB/O=EOP [ OMB ] )
READ : UNKNOWN

TEXT:

The attached letter contains a veteo threat on the unnumbered Senate bill

scheduled for markup by the Senate Finance Committee as soon as tomorrow.
The Senate bill contains objectiocnable provisions similar to those in the
105th Congress' HR 2646, which the President vetoed.

A hard copy of the attached will not be sent to EXOP reviewers.

LRM ID: REJS92

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001

Tuesday, May 18, 1999

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Cfficer - See Distribution
below
FROM: Richard E. Green (for) Assistant Director for
Legislative Reference
OMB CONTACT: Ronald E. Jones

PHONE: (202)395-3386 FAX: (202)395-3109
SUBJECT: TREASURY/EDUCATION Report on S Education Tax

Incentives

Page 2 of 4
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DEADLINE: 2:00 PM today Tuesday, May 18, 1999

In accordance with OMB Circular A-19, OMB regquests the views of your
agency on the above subject before advising on its relationship to the
program of the President. Please advise us if this item will affect
direct spending or receipts for purposes of the "Pay-As-You-Go" provisions
of Title XIII of the Omnibus Budget Reconciliation Act of 1990.

CCMMENTS: The attached letter contains a veto threat on the unnumbered
Senate bill scheduled for markup by the Senate Finance Committee as soon
as tomorrow. The Senate bill ccontains objectionable provisions similar to
those in the 105th Congress' HR 2646, which the President wvetced.

DISTRIBUTION LIST

AGENCIES:

118-TREASURY - Richard S. Carrxo - (202} 622-0650

30-EDUCATION - Jack Kristy - (202) 401-8313

76-National Economic Council - Sonyia Matthews - (202) 456 -6630
61-JUSTICE - Jon P. Jennings - (202) 514-2141

EOP:

Gene B. Sperling

Elena Kagan

Bruce N. Reed
Michael Cohen

Joseph J. Minarik
Barbara Chow

Charles E. Kieffer
Michael Deich

Tracey E. Thornton
Elizabeth M. Hoffman
Robert G. Damus
Barry White

Wayne Upshaw

Mary C. Barth
Alexander T. Hunt
Janet R. Forsgren
Constance J. Bowers
Lorenzo Rasetti
James J. Jukes

LRM ID: REJS92 SUBJECT: TREASURY/EDUCATION Report on S_
Education Tax Incentives
RESPONSE TO -
LEGISLATIVE REFERRAL
MEMORANDUM

If your response to this request for views is short (e.g., concur/nc
comment), we prefer that you respond by e-mail or by faxing us this
response sheet. If the response is short and you prefer to call, please
call the branch-wide line shown below (NOT the analyst's 1line) to leave a
message with a legislative asgsistant.

You may also respond by:

(1) calling the analyst/attorney's direct line (you will be
connected to voice mail if the analyst does not answer}; or

{2} sending us a memo or letter
Please include the LRM number shown above, and the subject shown below.

Page 3 of 4
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TO: Ronald E. Jones Phone: 395-3386 Fax: 395-3109
Office of Management and Budget
Branch-Wide Line (to reach legislative assistant):

395-3454

FROM: | (Date)
(Name)
(Agency)
(Telephone)

The following is the response of our agency to your request for views on
the above-captioned subject: '

Concur
No Objecticen
No Comment

See proposed edits on pages

Other:
FAX RETURN of pages, attached to this response sheet==s==s======
ATT CREATION TIME/DATE: 0 00:00:00.00

TEXT:
Unable to convert ARMS_ EXT: [ATTACH.D68]ARMS29124205M.136 to ASCII,
The following is a HEX DUMP:

FF575043A9040000010A02010000000205000000D514000000020000AD35C8094AF413A5B4FFQA
602F6CAB4CT7D439FATFFE0E129EFCEAEED3AS5F8D22BE6938BEF2E3235C0DOF2C597695D10CC312
DBC47481BC04F36A2ASA3B4DFED]115F8CS581A7BABD091707B772B29E2591EBB16D932817E29316
48F3983849341239C565BAD58A7860DB6B07E086053DDS23828AF908D9EGE2C62AB24C5BFESBBF
DEQ927E7E87BC5160A8D039C1ADDSC00DB159DB4099590CF45E5E2D35C78BEA6CDDOC27A7TA6BS9A
63956B0073997775180131EB513B7F72BABDF7476CD64A3B81CA25788AE0673CEO32BBC4A8B4EE

11CD535DA38908F4715ABECEFCO0SDASDESF74D13F11158FO0F709BB8C17413A9688C5D760DF64FC
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Dear Mr. Chairman, [Dear Senator Moynihan]

We write to express our strong opposition to proposals for education tax incentives (Joint
Committee on Taxation, "Description of Chairman's Mark of Proposals Relating to Education
Incentives" (JCX-020-99), May 17, 1999), which we understand your Committee will consider
this week. In the summer of 1997, as Congress was in the final stages of consideration of the
Taxpayer Relief Act of 1997, the President stated that he would veto the legislation if it
contained a proposal relating to Education Savings Accounts that is similar to the education
savings account proposals contained in the Chairman's Mark. In 1998, we wrote to inform you
that we would recommend to the President that he veto similar legislation, which, after
consideration and approval by Congress, he did. If these proposals were to pass the Congress
this year, we again would recommend to the President that he veto the bill,

Every American child deserves a high quality elementary and secondary education. We believe
that targeting our limited Federal resources to build stronger public schools will help ensure all
our children receive the education they need to be productive citizens. Public schools serve
approximately 90 percent of students in grades K-12 and currently face record-breaking
enrollments. By focusing resources on public schools, we can leverage community investment
to help parents, teachers, and administrators meet the important educational challenges they face
in serving the vast majority of our children: meeting high standards for learning and discipline;
fixing school buildings; and providing a safe, drug-free ‘environment for children. For this
reason, the President's FY 2000 budget proposals includes a school modernization bond initiative
that would leverage $25 billion of new public school construction. In contrast, the Chairman's
Mark diverts needed attention and resources from our public schools.

The current bill disproportionately benefits the most affluent families and provides little benefit
to lower-and middle-income families. Additionally, given the expansion of tax-preferred
savings vehicles in the Taxpayer Relief Act of 1997, we do not believe that further increasing the
contribution limits for Education IRAs will generate much additional savings. Instead, the
Chairman's Mark would reward families, particularly those with significant means, for what they
would do absent any increase.

We are also concerned that the bill would create significant compliance problems. The
legislation allows tax-free withdrawals from Education IRAs for, among other things, tuition,
fees, academic tutoring, special needs services, books, supplies and equipment expenses incurred
in connection with the child's enrollment or attendance at a public or private school.
Withdrawals are also tax-free if used for room and board, uniforms, transportation or
supplementary items or services required or provided by the school. Distinguishing between an
appropriately tax-free withdrawal and one that should be subject to tax would lead to significant
additional record keeping burdens for families and schools, as well as disputes when
discretionary purchases are made.

We, therefore, urge the Committee not to approve this legislation.
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We understand that Senator [Robb] intends to offer a substitute that would replace the education
IRA proposals in this bill with school modernization/construction bond proposals similar to those
in the President's budget for FY 2000. We strongly prefer that proposal and other alternatives
that devote Federal revenue to improving the public schools so that a high-quality education is
available to every American child regardless of their family income. Therefore, we strongly
support Senator [Robb]'s substitute.

Sincerely,

Robert E. Rubin Richard W. Riley
Secretary of the Treasury Secretary of Education
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SUBJECT: New ESEA Social Promotion Language

TO: Bethany Little ( CN=Bethany Little/OU=0PD/O=EOP [ OPD ] )
READ : UNKNOWN

TO: Leslie 8. Mustain ( CN=Leslie §. Mustain/OU=OMB/O=EOP@EQP [ OMB ] )
READ : UNKNOWN

TO: Wayne Upshaw ( CN=Waymne Upshaw/QOU=OMB/C=EQP@EOP [ OMB ] )
READ : UNKNOWN

TO: Tanya E. Martin ( CN=Tanya E. Martin/OU=OPD/O=EOP@EOP [ OPD ] )
READ : UNKNOWN

TO: Bruce N. Reed ( CN=Bruce N. Reed/QU=0PD/Q=EQOP@EQP [ OPFD ] )
READ : UNKNOWN

TO: Wei-Min C. Wang ( CN=Wei-Min C. Wang/OU=OMB/0O=EOP@EOP [ OMB ] )
READ : UNKNOWN

TO: Barry White ( CN=Barxry White/QU=OMB/O=EQOP@QECP [ OMB |} }
READ : UNKNOWN

TO: Elena Kagan ( CN=Elemna Kagan/OU=OPD/QO=EOP®@ECP [ OPD ] )}
READ : UNKNOWN

TO: Barbara Chow ( CN=Barbara Chow/OU=CMB/QO=ECP@EOP [ OMB ] )
READ : UNKNOWN

CC: James J. Jukes { CN=James J. Jukes/OU=OMB/O=EQOP@EQCP [ OMB ] )
READ : UNKNOWN -

CC: Janet R. Forsgren {( CN=Janet R. Forsgren/0OU=OMB/0=EQP@EOP { OMB ] )
READ : UNKNOWN

TEXT:

Attached is ED's revised draft Title XI language on social promotion,
including a new subsection 11204 (d) SPECIAL RULE, which specifies that a
State receiving assistance must have a policy not to withhold promotion
(at the 3 transition points) from LEP students solely because of a lack of
English proficiency. The new language is in bold, if you "launch" the
document (It is the very last paragraph.) ED reports that this has been
agreed to by Barbara Chow, Elena Kagan and Bruce Reed. Please confirm
that this language is consistent with your understanding of the

agreement.

With this change, there are no outstanding issues, and we are prepared to
clear the bill unless advised otherwise.

Thanks.

Page 1 of 2
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"STUDENT PROGRESS AND PROMOTION POLICY

"SEC. 11204. (a) IN GENERAL.—(1) A State that

receives assistance under this Act shall, at the time it
submits its accountability plan under section 11208, have
in effect a State policy that is designed to-

"(A) ensure that students progress through
school on a timely basis, having mastered the challenging
material needed for them to reach high standards of
performance; and

"(B) end the practices of social promotion
and retention.

"(2) As used in this part, the.term~

"(A) ‘social promotion’ means the unsound
.educational practice of promoting students who have not
demonstrated mastery of challenging State academic
standards; and

"(B) ‘retention’ means,B the unsound
educaticnal practice of requiring students who have not
demonstrated mastery of challenging State academic
standards to remain in the same grade, without the specific
educational interventions they need to master those
gtandards.

"(b) POLICY. In order to ensure that students will

progress through school and graduate having mastered the
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challenging material needed for them to meet high standards
of performance, a State policy under subsection (a) shall—

"(1) require—

"(A) 1its local educational agencies to
implement continuing, intensive and comprehensive
educational interventions as may be necessary to ensure
that all students can meet the challenging academic
performance standards required under section 1111 (b) (1) (A)
df this Act; and

"(B) all students to meet those
challenging standards before being promoted at three key
transition points (one of which shall be graduation from
gsecondary school), as determined by the State, consistent
with section 1111(b) (2) (D) of this Act;

"(2) require the State educational agency to
determine, through the collection of appropriate data,
whether local educational agencies and schools are ending
the practices of social promotion and retention;

"(3) require its local educatiocnal agencies to
provide to all students educational opportunities in
classrooms with qualified teachers who use proven
instructiqnal practices that are aligned with the State's
challenging standards and who are supported by high-quaiity

professional development;
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"(4) require its local educational agencies to
use effective, research-based prevention and early
intervention strategies to identify and support students
" who need additional help to meet those promotion standards;

"(5) provide, with respect to students who have
not demonstrated mastery of challenging State academic
standards on a timely basis—

"(A) for continuing, intensive, and age-
appropriate interventions, including extended instruction
and learhing time, such as after-school and summer programs
that are designed tc help students master such material;

"(B) for other specific interventions, with
appropriate instructional strategies, to enable students
with limited English proficiency and students with
disabilities to master such material;

"(C) for the identification of the
knowledge and skills in particular subject areas that
students have not mastered, in order to facilitate
remediation in those areas;

"(D) for the develcpment, by schools, of
plans to provide individualized attention to students who
have not mastered such material;

"(E) for full communication between the

school and parents, including a description and analysis of
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the students’ performance, how it wili belimproved, and how
parents will be involved in the process; and

"(F) in cases in which significant numbers
of students have failed to master such material, for a
State review of whether corrective action under section
1116 of this Act with respect to the school or local
educational agency is needed;

"(6) reguire its local educational agencies to
disseminate widely their policies under this subsection in
language and in a format that is concise and that parents
can understand; and

;(7) ensure that any assessments used by a
State, local educational agency, or school for the purpose
of implementing a policy under this subsection-—

"(A) are aligned with the State’s
challenging content and performance standards and provide
coherent information about student progress towards
attainment of those standards;

"(B) include multiple measures, including
teacher evaluations, no one of which may be assigned
determinative weight .in making adverse decisions about
individual students;

"(C) offer multiple opportunities for

students to demonstrate that they meet the standards;
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"{D) are valid and reliable for the
purposes for which they are used and must fairly and
accurately measure what students have been taught;

| " (E) provide reasonable adaptations and
accommodations for students with disabilities and students
with limited English proficiency; and

"(F) provide that students with limited
English proficiency are assessed, to the greatest extent
practicable, in the language and form most likely to yield
accurate and reliable information about what those students
know and can do.

"(c¢} PLAN CONTENT. A State shall include in its

accountability plan under section 11208 a detailed
description of—

"(1l) its policy under subsection (b);

"(2) the strategies and steps (including
timelines and performance indicators) that the State will
take to ensure that its policy is fully implemented no
later than four years from the date of the approval of its
accountability plan; and

"(3) the steps that the State will take to
ensure that the policy is disseminated to all local
educational agencies and schools in the State and to the

general public.
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"(d) SPECIAL RULE. A State policy under subsection

(a) shall provide that no student with limited English
proficiency shall be denied promotion under subsection

(b) (1) (B) solely because of a lack of English proficiency.
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CREATION DATE/TIME:18-MAY-1999 11:13:28.00

SUBJECT: Reminder--comments on LRM MNB72 - - LABOR Report on HR1381 Rewarding Perfo

TO: Courtney B. Timberlake ( CN=Courtney B. Timberlake/QU=OMB/O=EQP@EQP [ OMB ] )
READ : UNKNOWN

TO: Stuart Shapiro ( CN=Stuart Shapiro/QU=OMB/0O=ECP@ECP [ OMB ] )}
READ : UNKNOWN

TO: Broderick Johnson ( CN=Broderick Johnson/OU=WHO/O=EOP@EOP [ WHO ] )
READ : UNKNOWN

TO: Karen Tramontanc { CN=Karen Tramontano/OU=WHO/O=EOP@EOP [ WHO ] )
READ : UNKNOWN

TO: Robert G. Damus ( CN=Robert G. Damus/OU=OMB/O=EQOP@EOP [ OMB ] )
READ : UNKNOWN

TO: Daniel J. Chenok ( CN=Daniel J. Chenok/Oﬁ:OMB/O:EOP@EOP [ CMB ] )
READ : UNKNOWN

TO: Sandra Yamin { CN=Sandra Yamin/OU=OMB/O=EQP@ECP [ OMB ] )
READ : UNKNOWN .

TO: Elena Kagan ( CN=Elena Kagan/OU=0PD/O=EOQOP@EOP [ OPD ] )
READ : UNKNOWN

TO: Barry White ( CN=Barry White/OU=OMB/Q=EQP@EQOP [ OMB ] )
READ : UNKNOWN

CC: cla ( cla @ sba.gov @ inet [ UNKNOWN ] )
READ : UNKNOWN

CC: justice.lrm ( justice.lrm @ usdoj.gov @ 'inet [ UNKNOWN ] ) (OAR)
READ : UNKNOWN

TEXT:
This is a reminder that your comments on the subject report are due.

Please provide any comments via fax (395-6148), e-mail, or phone
(395-7887) no later than NOON TODAY. If we do not hear from you by the
deadline, we will assume you have no comments.
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