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RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: Julie A. Fernandes '( CN=Julie A. Fernandes/QU=0PD/O=EOP [ QOPD ] )
CREATICN DATE/TIME:21-JUL-1998 12:34:22.00

SUBJECT: H2A

TO: Elena Kagan | CN=E1ena Kagan/0U=0PD/0O=EQP @ EQP [ OPD 1} )
READ : UNKNCWN

CC: Laura Emmett {( CN=Laura Emmett/QU=WHO/O=EQP @ EOP [ WHO ] )}
READ : UNKNOWN

TEXT: :

I just heard from Barbara Chow that Wyden and Graham are going to try to
attach their H2A legislation to the CJS appropriations bill in the Senate
this afternoon. Labor has drafted a statement in response (that they are
faxing over) that may not be strong enough. The Secretary of Labor issued
a veto threat on a similar bill introduced in the House several months
ago.

julie
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CREATOR: Julie A. Fernandes ( CN=Julie A. Fernandes/0U=0PD/0O=EOP [ OPD ]

CREATION DATE/TIME:21-JUL-1998 12:40:05.00
SUBJECT: H2A background

TO: Elena Kagan ( CN=Elena Kagan/OU=0OPD/QO=EQP @ EQP [ OPD 1} )
READ : UNKNOWN

CC: Laura Emmett ( CN=Laura Emmett/QU=WHO/Q=EQOP @ EOP [ WHO ] )
READ : UNKNOWN

TEXT:
Elena,
Here is the background on the H2ZA program and where we are.

julie
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Background on H-2A guestworker reform

1. H-2A — in general

Agricultural “guestworkers” are admitted on H-2A visas for temporary jobs. In order to
be allowed H-2A workers, an employer must prove to the DOL that (a) there are not sufficient
U.S. workers able, willing, qualified and available to perform the services; and (b} there will be
no adverse effect on the wages and working conditions of similarly-employed U.S. workers.
Employers also are required to provide free housing to workers outside the commuting area;
reimburse workers’ inbound transportation if they complete half the contract, outbound also if
they complete the contract; guarantee 3/4 of the hours of the contract (the 3/4 guarantee); and
hire any qualified U.S. worker who applies during the first half of the work contract (the 50%
rule). There is no cap on the number of H-2A visas granted. In in FY 1996, H-2A admissions
totaled 9,635. |

2. Recent legislative efforts

In June 1995, in response to efforts in Congress to pass legislation that would create a
new guestworker program (without the worker protections present in the existing program) and
agreeing with the recommendation of the Commission on Immigration Reform, the President
stated his opposition to a “new guestworker program.” However, he also stated that if the
crackdown on illegal immigration contributes to labor shortages, he would direct the
Departments of Labor and Agriculture to work cooperatively to improve and enhance the existing
H-2A program.

On March 12th of this year, the House Judiciary Subcommittee on Immigration approved
legislation, sponsored by Rep. Robert Smith (R-Ore), that provides for a new pilot guestworker
program. This legislation establishes a 24-month pilot program to test new procedures for
companies to secure approval to employ temporary foreign agricultural workers. The bill
proposes the elimination of many of the worker protections in the existing H-2A program,
including the housing requirement (only requires the provision of housing if that is the
“prevailing practice in the occupation and area”), transportation allotment, and the use of the
adverse effect wage rate.' The bill further eliminates the requirement that the Department of
Labor determine that there are not sufficient legal U.S. workers available at the time and place of
-need. Rather, the bill would require only that the grower file a “labor condition attestation” with
the office of the state job service. The attestation would be deemed accepted within 7 days,
unless the agency finds that it is “incomplete or obviously inaccurate,” In a March 12, 1998
letter to Chairman Lamar Smith, Secretary Herman stated that if this legislation were presented
to the President, she would recommend a veto.

In recent weeks, Senators Wyden and Graham have asked the Department of Labor to

! The Department of Labor determines the minimum rate to be paid by employers of H-2A workers, based
on wage surveys conducted by USDA. This so-called “adverse effect wage rate” is designed to mitigate any
negative effect employment of these workers may have on domestic workers similarly employed.
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support their efforts to legislatively reform the existing H2A program, in ways similar to the
Smith proposal.

3 A new puestworker program?

Grower advocates argue that they continue to experience difficulties in finding domestic
farmworkers and that the H-2A program is slow, cumbersome, and expensive. However, a
recent (December 1997) GAO study concluded that agribusiness does not now and will not soon
face an agricultural labor shortage. The GAO’s finding of a labor surplus echoes the
conclusions of the U.S. Commission on Agricultural Workers (1992), and the U.S. Commission
on Immigration Reform reports (1995 and 1997). While the GAO report suggested that there
could develop localized labor shortages, it noted the widespread belief that employers should
respond to the market place by increasing wages, improving recruitment and modernizing their
labor practices. Further, the GAO report cited a study which concluded that substantial wage
increases would have little effect on consumer produce prices or international competitiveness.

Many growers blame the INS’s recent crackdown on undocumented farmworkers for the
shortages of domestic farmworkers and their need to rely on a dysfunctional H-2A program.

4, The Administration’s recent efforts

Our goal is to reform the H-2A program so that it works more effectively to provide
temporary foreign workers when shortages exist. However, we also want the program’s current
regulations to be enforced and to explore reforms that would ensure that the program isn’t being
used to displace U.S. workers.

Earlier this month, the Administration put forth a proposal to streamline the H-2A
program (OIRA is close to completing its review of the proposed rule). These reforms are
targeted at improving how H-2A applications are processed and reducing paperwork and delay.
However, there remain several substantive aspects of the program that are need of reform: wage
requirements, housing, and the requirement of positive domestic recruitment by growers.

5. The Labor Department’s position and the current legislative picture

Though the Labor Department understands and supports our position in opposition to
legislation that would create a new guestworker program, they have asked us on a couple of
occasions whether they could send a letter to Wyden and Graham that generally supports their
efforts to enact new guestworker legislation. They have said that because Wyden and Graham
are Democrats, we should respond in a generally positive way to what they are doing. We
(DPC/NEC) have strongly opposed the Administration giving any indication of support for the
Wyden/Graham legislation. Also, because there is little to no chance of the Wyden/Graham
legislation going anywhere this year, we see no need to weigh in at this time.
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6. Our next steps

Despite not wanting to in any way indicate support for any of the current legislative
efforts to reform the H-2A program, we continue to want to engage in a process with the DOL,
USDA and other agencies to find solutions to some of the difficult issues presented by this
program, such as how to better guarantee fair wages for farmworkers; the issue of the lack of safe
and decent housing for migrant farmworkers; and whether we need to develop better ways of
ensuring that growers are making good faith efforts to access the domestic labor market.

We are recommending a meeting with DOL and USDA in order to make sure that we are
all on the same page. Though the USDA agrees with our position, their career staff (who deal
regularly with the program) has been pressing hard for ways to make the program cheaper and
more efficient for growers. It is likely that USDA staff has been working with some Senators
(like Wyden and Graham or Smith) in the development of alternative legislative proposals.
Though the Labor Department would like to see increased worker protections, improved
conditions, and wage reform, they are somewhat afraid of the bloody battle that would be pitched
by the growers if any movement is made in that direction. They also seem eager to please
Senator Coverdell (who has a hold on two of their nominations and wants lots of pro-grower
reform to the H-2A program) and Senators Wyden and Graham (they say, because they are
Democrats).

Thus, it is important that we reiterate to DOL and USDA that we do not and will not
support any of the current legislative efforts, but that we are committed to cautiously proceeding
with a process that looks at the most difficult issues, including wages, housing and enforcement
of current regulations that protect U.S. workers, with the hope of proposing a new set of
substantive reforms in the next couple of months,
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RECORD TYPE: PRESIDENTIAL (NOTES MA¥L)

CREATOR: Kate P. Donovan ( CN=Kate P. Donovan/QOU=0MB/O=EOP [ OMB ] )
CREATION DATE/TIME:21-JUL-1998 12:58:35.00

SUBJECT: Need clearance: Vacancies Letter

TO: William P. Marshall ( CN=William P. Marshall/OU=WHO/Q=EQPEGEOP [ WHO ]
READ : UNKNOWN

TO: G. Timothy Saunders ( CN=G. Timothy Saunders/OU=WHO/O=EQPEEQOP [ WHO ]
READ : UNKNOWN

TO: Elena Kagan ( CN=Elena Kagan/0U=0PD/Q=EQPRECP [ OPD ] )}
READ : UNKNOWN

TQ: Robert N. Weiner ( CN=Robert N. Weiner/QU=WHO/O=EQPEEQP [ WHO ] )
READ : UNKNOWN

TO: Jessica L. Gibson ( CN=Jessica L. Gibson/QU=WHO/O=EOP@EQP [ WHO ] )
READ : UNKNOWN

TO: Jose Cerda III ( CN=Jose Cerda III/QU=0PD/Q=EQPE@EQP [ OPD ] )
READ : UNKNOWN

TO: Laura Emmett ( CN=Laura Emmett/QU=WHO/O=EQPREQOP { WHO ] )
READ : UNKNOWN

TO: Roger $. Ballentine ( CN=Roger S. Ballentine/OU=WHO/Q=EQP@QEOP { WHO ]
READ : UNKNOWN

TO: Dorian V. Weaver { CN=Dorian V. Weaver/QU=WHO/O=EQOPQEQP [ WHO ] )
READ : UNKNOWN

TEXT:

This is the latest version of the Vacancies letter with a senior advisers
veto recommendation to be signed by Erskine Bowles. WHLA plans to send
the letter c.o.b. today. Please provide comments/clearance no later than
4pm today. Thank you.

Dear Senators Lott and Daschle:

. I would like to take this opportunity to express the
Administrationll,s views on S. 2176, the [&Federal Vacancies Reform Act of
1998". The Administration cannot support this legislation in its present
form. If the bill is not amended to address the AdministrationO, s
concerns, the PresidentO,s senior advisers would recommend that he veto
the bill.

We believe that there are genuine differences of opinion about the
applicability of the Vacancies Act, but some of the changes proposed in
the legislation are acceptable. For example, we would agree to making it
generally the exclusive governing statute. We believe that this change
alone largely addresses the concerns raised most cogently by Senator Byrd.

Cther aspects of this legislation, however, are extremely
problematic. Let me articulate a few examples of what we see as very
serious problems.
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First, the legislation too narrowly limits who can serve in an
{l&acting]8 capacity. Limiting the acting officer to [O&the first
assistant[8 or ancther [(&PAS(8 appointee will only result in leaving many
positions vacant, since many first assistant slots may also be vacant and
because of the impracticality of one PAS performing the duties of another,
in addition to or in lieu of (thus creating another vacancy) his own.
Given the constrained time period of the Act, this provision is too
narrowly drawn. This legislation could actually prohibit a President or
agency head from appointing the most qgualified person to the acting
position. For example, if the most qualified and appropriate person to
serve in an acting capacity is a career employee with vast experience at
the agency, then this bill would prevent the career employee from acting
in the position.

Second, this legislation could allow seriously harmful
situations. After 150 days, the bill requires that the position in
guestion be vacant, until a nomination is made. For a position invelving
critical duties pertaining to national security, criminal law enforcement,
public health and safety, or stability of financial markets, such a
vacancy could have perilous effects. The complicated procedures in the
bill that absolutely disable particular positions from taking binding
legal actions would have seriously disruptive effects on the functioning
of the Government. Some workable safety valve should be provided sc the
smooth functioning and effective continuity of government is assured.

Third, experience teaches us that at the beginning of an
administration, longer time periods than those provided for in the bill
are needed to fill the positions of the government. Without this change,
it could be extremely difficult for future administrations to get up and
running.

Finally, let me make cne additional and serious point. It is
impossible to evaluate fully the merits of this legislation without
considering the larger context of the nominations process. It is
troubling that the Senate would so severely restrict the Administrationfl, s
ability to fill vacant positions and do the peoplell,s business while at
the same time confirming the President(], s nominees at an astonishingly
meager pace. This President has made every effort to accommodate Senators
who have strong views about particular positions and nominees, and, in
addition, this President has used his constitutional authority to make
recess appointments much less frequently than his predecessors.
Nevertheless, a number of Senators have engaged in an unprecedented degree
of politics in delaying even our most qualified and needed nominees,
Nominations are routinely held O&hostage(l8 for reasons totally unrelated
to a nomineel,s qualifications. In addition, undue delays are caused in
the nominations vetting process when Senators sometimes late in the
process voice opposition to a proposed nominee or support a previously
unconsidered candidate. It is important that Senators consider this
larger context in evaluating the merits of S. 2176.

We understand the genuine interest in passing legislation in this
area and we would be willing to support a fair and workable bill. We
cannot, however, support a bill that would have a severe and damaging
impact on the ability of the government to do the peoplel,s business.

Respectfully,

Erskine Bowles
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL}

CREATOR: Julie A. Fernandes ( CN=Julie A. Fernandes/OU=0PD/0O=EOP [ OPD ]
CREATION DATE/TIME:21-JUL-1998 13:01:55.00

SUBJECT: HZA statement

TO: Sally Katzen ( CN=Sally Katzen/OU=0PD/O=EQP €@ EOP [ OPD ] }
READ : UNKNOWN

TO: Maria Echaveste {( CN=Maria Echaveste/QU=WHO/O=EOP @ EQP [ WHO 1 )
READ : UNKNOWN

TQO: Cecilia E. Rouse { CN=Cecilia E. Rouse/QU=0PD/QO=EQP @ EQOP { OPD ] )
READ : UNKNOWN

TO: Elena Kagan ( CN=Elena Kagan/QU=QPD/0=EQOP @ EOP ([ OPD ] )
READ : UNKNOWN

CC: Laura Emmett ( CN=Laura Emmett/OU=WHO/QO=EQP @ EOP [ WHO ] )}
READ : UNKNOWN

CC: Shannon Mason ( CN=Shannon Mason/QU=0PD/0O=EQP @ EOP [ OPD ] )
READ : UNKNOWN '

CC: Leslie Bernstein ( CN=Leslie Bernstein/QU=WHQO/O=EQP @ EOP [ WHO ] )
READ : UNKNOWN

TEXT:

I just spoke again with Barbara Chow. She has asked Labor to draft a
letter in opposition to the Wyden/Graham bill {instead of this weak
statement). Barbara spoke with Martha, who agrees that a statement like
their earlier draft would encourage passage of the amendment. Barbara
agrees that the letter should strongly oppose the legislation and, if it

igs similar enough to the Smith bill, should threaten a veto. Barbara also

thinks that we should try to get USDA to sign on to the letter. I am
going to speak to David Carlen {Asst. Secy. for Cong. Affairs).

julie

)
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: Stephen G. Elmore { CN=Stephen G. Elmore/QU=0MB/O=EQCP [ OMB ] }
CREATION DATE/TIME:21-JUL-1998 13:45:53.00

SUBJECT: Senate Report on S$2176--Vacancies Act Reform Bill

TO: Julie A. Fernandes ( CN=Julie A. Fernandes/QU=0PD/Q0=EQPEGEOP [ QOPD ] }
READ : UNKNOWN

TO: Robert N. Weiner ( CN=Robert N. Weiner/OU=WHO/O=EOP@EOP [ WHO ] )}
READ ;: UNKNOWN

TO: Tracey E. Thornton { CN=Tracey E. Thornton/OU=WHO/O=EQPGEQOP [ WHO ] )
READ : UNKNOWN

TO: William P. Marshall ( CN=William P. Marshall/OU=WHO/QO=EOPE@EOP [ WHC ] )
READ : UNKNOWN

TO: Dorian V. Weaver { CN=Dorian V. Weaver/OU=wHO/O=EQPGEOP [ WHO ] )
READ : UNKNOWN

TO: Jenathan D. Breul ( CN=Jonathan D. Breul/0U=0OMB/QO=EQPG@EQP [ OMB ] )
READ : UNKNOWN

TQO: Robert G. Damus ( CN=Robert G. Damus/QU=0OMB/O=EQOPEEQP [ OMB ] )
READ : UNKNOWN

TO: David J. Haun { CN=David J. Haun/QU=0MB/O=EQPE@EOP [ OMB ] )
READ : UNKNCWN

¢

TO: Lisa B. Fairhall ( CN=Lisa B. Fairhall/OU=0OMB/O=EQP@ECP [ OMB ] )
READ : UNKNOWN

TO: Elena Kagan ( CN=Elena Kagan/OU=0PD/O=EQPEEOP [ OPD ] }
READ : UNKNOWN

TO: Jose Cerda III ( CN=Jose Cerda III/QU=0PD/O=EQPEGEQP [ OPD ] )}
READ : UNKNOWN

TO: G. Timothy Saunders ( CN=G. Timothy Saunders/OU=WHO/Q=EQOPE@ECP [ WHO ] )
READ : UNKNOWN

TO: Roger S. Ballentine ( CN=Roger S. Ballentine/QU=WHO/O=EOPE@ECP [ WHO ] )
READ : UNKNOWN

TO: Jennifer A. DeMarco ( CN=Jennifer A. DeMarco/QU=WHO/O=EQPGEQP [ WHO 1 )
READ : UNKNOWN

TQ: Kate P. Donovan { CN=Kate P. Donovan/QU=0OMB/O=EQP@ECP [ CMB ] )
READ : UNKNOWN

TO; Steven D. Aitken ( CN=Steven D. Aitken/QU=0OMB/O=EQPQ@EOP [ OMB ] )
READ : UNKNOWN

TO: James Boden ( CN=James Boden/QU=0OMB/O=EQPG@EQP [ OMB ] )
READ : UNKNOWN

TO: Raymond P. Kogut { CN=Raymond P. Kogut/OU=OMB/O=EQPE@EOP [ OMB ] )
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READ : UNKNOWN

TO: Bruce D. Long ( CN=Bruce D. Long/0U=0MB/0O=EQOP@EOP [ OMB 1} )
READ ;: UNKNOWN

CC: Ingrid M. Schroeder ( CN=Ingrid M. Schroeder/QU=0MB/QO=EOPEGECP [ OMB ] )
READ : UNKNOWN

CC: Janet R. Forsgren { CN=Janet R. Forsgren/QU=0MB/O=EOP@EOP [ OMB ] )}
READ : UNKNOWN

CC: James J. Jukes ( CN=James J. Jukes/OU=0MB/QO=EQPE@EQP [ OMB ] )
READ : UNKNOWN

CC: James C. Murr ( CN=James C. Murr/QU=0MB/O=EQPE@ECP [ OMB ] )
READ : UNKNOWN

TEXT:

Attached below is a copy of the Senate Governmental Affairs Committee's
report on S2176, Sen. Thompson's "Federal Vacancies Reform Act of 1998"
(S. Rept. 105-250). The Committee had ordered the bill reported on June
17th.

I understand that the Administration (Bowles) letter on $2176 is under
final review and that it may be transmitted to the Senate as early as
close of business today. (We circulated the draft letter for your
comments under LRM ID: SGE150. White House LA and OMB LA are
coordinating final review and clearance.)

Copy of report in PDF format:
{You also may access it directly through the Library of Congress' Thomas
Web page: http://thomas.loc.gov/cpl05/cpll5query.html

==co=m==z==zmzc====== ATTACHMENT ]l =====co==s===========
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Calendar No. 469

{ REPORT

105-250

105TH CONGRESS
SENATE

2d Session

FEDERAL VACANCIES REFORM ACT OF 1998

JuLy 15, 1998.—Ordered to be printed

Mr. THOMPSON, from the Committee on Governmental Affairs,
submitted the following

REPORT

together with
ADDITIONAL AND MINORITY VIEWS

[To accompany S. 2176]

The Committee on Governmental Affairs, to which was referred -
the bill (S. 2176) to provide a mechanism for the temporary filling
of positions that are legally appointed by the President, by and
with the advice and consent of the Senate, and having considered
the same, reports favorably on the bill as amended and rec-
ommends that the bill as amended do pass.

1. PURPOSE

The purpose of S. 2176, the Federal Vacancies Reform Act, is to
create a clear and exclusive process to govern the performance of
duties of offices in the Executive Branch that are filled through
presidential appointment by and with the consent of the Senate
when a Senate confirmed official has died, resigned, or is otherwise
unable to perform the functions and duties of the office,

II. SumMARY OF S. 2176

S. 2176 provides that upon the death, resignation, or inability to
serve of an officer of an executive agency (including the Executive
Office of the President), the first assistant to the officer becomes
the acting officer, subject to the bills time limits. If the President
so directs, a person who has already received Senate confirmation
can be made the acting officer in lieu of the first assistant, The bill
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also requires that a first assistant who has not received Senate
confirmation, but whe is nominated to fill the office permanently,
can be made the acting officer only if he has been the first assist-
ant for at least 180 days in the year preceding the vacancy. The
acting officer may serve for 150 days beginning on the date the va-
cancy occurs. In the event a first or second nominee is withdrawn,
rejected or returned, the person may serve as the acting official
until 150 days after the withdrawal, rejection, or return.

The bill applies to all vacancies in Senate-confirmed positions in
executive agencies with a few express exceptions. First, those laws
that expressly provide that they supersede the Vacancies Act will
do so. Second, current laws (there are approximately 41) that pro-
vide for the President or the head of an executive department to
designate an officer to perform the functions and duties of a speci-
fied office in an acting capacity are maintained, as are those stat-
utes that themselves stipulate who shall serve in a specific office
in an acting capacity. Statutes that generally permit agency heads
to delegate or reassign duties within their agencies are specified
not to constitute statutes that provide for the temporary filling of
particular offices.

The bill’s enforcement mechanism is to make an office vacant if,
150 days after the vacancy arises, no presidential nominee has
been submitted to the Senate for the office. For offices other than
the heads of agencies, the functions and duties specifically to be
performed by the vacant officer are to be performed only by the
head of the agency. Such duties include duties established by regu-
lation for the officer during any part of the 180 days before the va-
cancy occurred, notwithstanding subsequent regulations that pur-
ported to limit those duties, The sanction can be ended if the Presi-
dent submits a nominee after the 150-day period, whereupon the
acting officer can resume service. Actions taken in viclation of the
vacant officer provisions are of no effect and are not permitted to
be ratified by anyone else. The shifting of duties to the agency head
does not apply to vacancies in the positions of general counsel to
the National Labor Relations Board and Federal Labor Relations
Authority or to Senate-confirmed inspectors general, given the spe-
cific goal Congress established for those positions of independence
from the agency heads.

The bill also requires heads of agencies to report to the General
Accounting Office on the existence of vacancies, persons serving in
an acting capacity, the names of any nominees, and dates of dis-
position of such nominees. The Comptroller General then reports to
the Congress, the President, and the Office of Personnel Manage-
ment of the existence of any violations of the Vacancies Act.

The 150-day period for submitting nominations is extended for
an additional 90 days for vacancies that exist when the President
changes or that arise in the 60 days thereafter. And the bill main-
tains holdover provisions in current law that apply to single-mem-
ber independent agencies, and exempts members of multi-member
independent agencies altogether, as does the present Vacancies
Act.

The bill applies to any office that becomes vacant after the date
of enactment, as well as to offices that are vacant on the date of
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enactment, except that the bill shall apply to those offices as
though they first became vacant on the date of enactment.

II1. NEED FOR LEGISLATION

The need for legislation to govern the performance of the func-
tions and duties of vacant offices ultimately derives from Article II,
Section 2 of the Constitution, which, inter alia, vests the President
with the authority to appoint all officers of the United States, sub-
ject to the advice and consent of the Senate, but that Congress, by
law, may vest the appointment of inferior officers in the President
alone, in the courts of law, or in the heads of departments., Con-
gress has passed legislation since the Washington Administration
to provide for temporary officials to perform the functions and du-
ties of vacant positions requiring the advice and consent of the Sen-
ate. Over the years, the time of temporary service has been length-
ened, but Congress has always placed time limits on such acting
officials.

In recent decades, the Department of Justice has argued that its
advise and consent positions are not covered by the Vacancies Act.
It construes its enabling legislation, and now the enabling legisla-
tion of other departments, as exempting its compliance with the
Vacancies Act. Specifically, the Department of Justice maintaing
that where a department’s organic act vests the powers and func-
tions of the department in its head and authorizes that officer to
delegate such powers and functions to subordinate officials or em-
ployees as she sees fit, such authority supersedes the Vacancies
Act’s restrictions on temporarily filling vacant advice and consent
positions, allowing for designation of acting officials for an indefi-
nite period, even without submitting a nomination to the Senate to
fill the position on a permanent basis. This interpretation of the
law is wholly lacking in logic, history, or language, as evidenced hy
repeated opinions of the Comptroller General. Opinion B-150136,
Feb. 19, 1976; 65 Op. Comp. Gen. 626, 631-33 (1986); Opinion B—
220522.2, Oct. 17, 1986. By May, 1997, seven statutory offices in
the Justice Department requiring presidential nomination and Sen-
ate confirmation were vacant. One vacancy had existed for twenty-
one months, three were vacant for more than 120 days, and three
positions were unfilled for less than 120 days. In at least four in-
stances, positions were filled by an order of the Attorney General
designating a person to act in the vacant position. For example, the
Solicitor General’s position was occupied by an acting officer for
more than one year without a nomination ever being submitted to
the Senate.

Despite attempts to do se through 1988 amendments to the Va-
cancies Act, described below, Congress was not successful in gain-
ing the Justice Department’s agreement that its advice and consent
positions are subject to the Vacancies Act. Given the growing num-
ber of federal departments and agencies that now claim exemption
from the Vacancies Act, Congress must explicitly reject the position
that general organic statutes for various agencies and departments,
such as 28 U.S.C. §§509 and 510, trump the specific provisions of
the Vacancies Act. Otherwise, the Vacancies Act will be of no prac-
tical effect, thwarting the constitutional mandate that persons
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serving in advice and consent positions do so through the Senate’s
approval of such service.

THE 1988 AMENDMENTS

The Justice Department’s aggressive claims of exemption from
the Vacancies Act led Congress in 1988 to make the first signifi-
cant changes in the Vacancies Act since 1868. The 1988 amend-
ments changed the law’s coverage to apply to all executive depart-
ments and agencies, overruling a 1973 court decision that had lim-
ited the applicability of the Act to executive and military depart-
ments. The length of time that an acting official was permitted to
serve was extended to 120 days, rather than the previous 30, and
the acting officer could serve more than 120 days if the President
submitted a nominee, An additional 120 days of acting service was
provided if the Senate rejected the nomination or if it was with-
drawn. Through this mechanism, Congress created an incentive for
the President to submit nominations in a timely manner, and al-
lowed temporary officials to serve until the Senate completed its
advice and consent function. This Committee’s report accompany-
ing the Senate bill stated, “The Committee also believes that the
present language, however old, makes clear that the Vacancies Act
is the exclusive authority for the temporary appointment, designa-
tion, or assignment of one officer to perform the duties of another
whose appointment requires Senate confirmation. The exclusive au-
thority OF the Vacancies Act would only be overcome by specific
statutory language providing some other means for filling vacan-
cies.” S. Rep. No. 100--317, 100th Cong., 2d Sess. 14 (1988). In
1989, the Justice Department’s Office of Legal Counsel recognized
the Senate’s view, but continued to interpret the Vacancies Act as
not precluding the Attorney General’s authority te appoint tem-
porary officials under the Department’s organic statute, character-
izing the Senate report as an improper and ineffective effort to
“alter the proper construction of a statute through subsequent leg-
islative history.” 13 O.L.C. 173, 175 (1989). If the Vacancies Act is
to function as it is designed—to uphold the Senate’s {)rerogative to
advise and consent to nominations through placing a limit on presi-
dential power to appoint temporary officials—the Justice Depart-
ment’s interpretation of the existing statute must be ended. Legis-
lation is needed to ensure this result, a primary reason for the
Committee’s reporting of 5. 2176.

THE CONSTITUTIONAL NEED FOR LEGISLATION

The selection of officers is not a presidential power. The Presi-
dent may choose whom he wishes to nominate, but the Senate has
the power to advise and consent before those nominees may as-
sume office. The Appointments Clause “is more than a matter of
‘etiquette or protocol;’ it is among the significant structural safe-
guards of the constitutional scheme.” Edmond v. United States, 117
S. Ct. 1573, 1579 (1997). The Appointments Clause was adopted
against a historical background: “The ‘manipulation of official ap-
pointments’ had long been one of the American revolutionary gen-
eration’s greatest grievances against executive power because ‘the
power of appointment to offices’” was deemed “the most insidious
and powerful weapon of eighteenth century despotism.” Freytag v.
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Commussioner of Internal Revenue, 501 U.S. 868, 883 (1991) (cita-
tions omitted).

Nonetheless, vacancies occur in such positions, and since the
President lacks any inherent appointment authority for govern-
ment officers, legislation authorizing some non-Senate confirmed
persons to perform the functions and duties of vacant offices is nee-
essary if the government’s operations are to be performed. The
president’s duty is to submit nominees for offices to the Senate, not
to fill those offices himself. The President’s power to take care that
the laws shall be enforced is a duty, and not a source of power,
since the President takes care that the laws be executed, and has
no right to enforce the laws himself where Congress vests such re-
sponsibility in an inferior officer. See, e.g., Kendall ex rel. Stokes v,
United States, 12 Pet. (37 U.5.) 522, 612-613 (1838); George v.
Ishimaru, 849 F. Supp. 68 (D.D.C. 1994). In the absence of affirma-
tive statutory authority to fill a vacancy, the office must remain va-
cant. The Vacancies Act limits presidential authority to make act-
ing appointments, while preserving the Senate’s power to advise
and consent. Therefore, its scope must be government-wide unless’
Congress chooses clearly and specifically to exempt specifically
identified officers from its reach when countervailing consider-
ations apply.

Because the Justice Department maintains that it is exempt for
the Vacancies Act, it has permitted positions to be held by acting
officers for years without the submission to the Senate of a nomi-
nee. Its contentions are broadly applicable to virtually all other de-
partments given the broad language of vesting and delegation con-
tained in those departments’ organic statutes. By early in 1998, 64
of 320 advise and consent positions in the executive branch were
held by acting officials, 43 of whom had served more than 120 days
without a nominee. Acting officials served in each of the 14 Cabinet
departments. If the Constitution’s separation of powers is to be
maintained, and officers of the government subjected to the scru-
tiny of the Senate for the benefit of the liberty of the people, legis-
lation to address the deficiencies in the operation of the current Va-
cancies Act is necessary. The 1988 legislation unfortunately has not
succeeded in encouraging presidents te submit nominees in a time-
ly fashion, and it has not resulted in the Justice Department’s
agreement that is covered by the Act. Indeed, given the number of
acting officials and the growing number of departments that claim
not to be covered by the Vacancies Act, the Senate’s confirmation
power is being undermined as never before.

THE “DOOLIN” DECISION

Most recently, the need for new legislation was underscored by
the decision of the United States Court of Appeals for the District
of Columbia Circuit in Doolin Security Savings Bank, F.S.B. v. Of-
fice of Thrift Supervision, 139 F.3d 203 (D.C. Cir. 1998). In that
case, the validity of an Office of Thrift Supervision administrative
enforcement action was challenged by a bank subject to the order
on the ground that the absence of a lawfully appointed director of
the agency rendered the enforcement action void. The Senate-con-
ﬁrmeg director of OTS resigned in December, 1992, and purported
to delegate all his authority to OTS’s Deputy Director for Washing-
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ton Operations. That individual, who was neither the first assist-
ant nor a Senate-confirmed individual, served as the acting director
until October, 1996. Two days later, the President invoked the Va-
cancies Act to designate a Senate-confirmed official from the De-
partment of Housing and Urban Development to serve as acting di-
rector. Within 120 days of the second acting director’s appointment,
the President submitted a permanent nominee to the genate. The
new acting director issued the final order against the bank in
March, 1997.

The bank maintained that the 120-day limitation on acting serv-
ice contained in the Vacancies Act lapsed long before the second
acting director was ever named. The court agreed that the Vacan-
cies Act may be used only when there is a vacancy caused by the
departure of an officer appointed in compliance with Article II, and
that the departure of an appointed acting official does not trigger
the Vacancies Act. The court found that merely because a person
temporarily performs the functions of an office does not make that
individual an “officer” for purposes of the Vacancies Act. “Other-
wise, §3348’s time limitation could be easily avoided by a series of
“temporary resignations, with each resignation triggering a new
120-day period.” 139 F.3d at 208, Thus, the departure of the Sen-
ate-confirmed Director triggered the president’s authority under
§3347 to designate an acting official, not the departure of the act-
ing official. The Committee accepts this reaffirmation of the long-
standing operation of the Vacancies Act.

Notwithstanding its recognition that the President’s designation
of the second acting official took place approximately four years
after the vacancy in the position arose, however, the court upheld
the second acting director’s 1997 final order. The court agreed with
the Justice Department that the 120-day time limit contained in
§3348 does not begin to run until someone actually takes office
pursuant to the Vacancies Act, either by detail or by presidential
directive. Under that interpretation of the statute, the second act-
ing director served lawﬂarﬁy at the time the order was issued
against the bank. The court rejected the bank’s position that the
120-day period begins immediately upon the death or resignation
of a constitutionally appointed officer.

According to the court, “Nothing in the Act expressly deals with
the amount of time that may transpire before the President exer-
cises his §3347 authority to designate a temporary replacement.”
139 F.3d at 209. In its view, the Vacancies Act governs how long
a position may be temporarily filled, but dees not specify when the
President must undertake the filling of the position. “The time
limit is placed not on Presidential action, but on the tenure of the
President’s designee.” Id. The 120-day period will commence with
the vacancy when the first assistant assumes the office or the
President under §3347 immediately designates an acting official.
But if there is no first assistant and the President does not imme-
diately act, the vacancy has not been “filled” and the 120-day pe-
riod does not run. Id.

The Committee believes that this portion of the court’s opinion
necessitates legislative action. Whether or not the court properly
interpreted the existing law, the Committee believes that the 120-
day time limit must run from the date of the vacancy caused by
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the death or resignation of the Senate-confirmed official, and not
from the date that the President designates an acting official. A
limit must be placed on the President’s time to act to fill a position.
If the purpose of the Vacancies Act is to limit the President’s power
to designate temporary officers, a position requiring Senate con-
firmation may not be held by a temporary appointment for as long
as the President unilaterally decides, Such a scheme obliterates the
constitutional requirement that the officer serve only after the Sen-
ate confirms the nominee. If there is no first assistant, the Presi-
dent must designate another Senate-confirmed official. By contrast,
the Doolin court would allow the President to accept a resignation
on the second day of his term, allow an acting person to assume
the functions and duties of the office (in this case, an acting officer
not appointed by the President), and then, so long as there is no
first assistant, by unilaterally not invoking the Vacancies Act,
allow that-position to be filled by an “acting” official who has never
received Senate confirmation for so long as the president holds of-
fice. The Committee finds this state of affairs to be unacceptable
and constitutionally suspect. Nor does it believe that the vacancy
has not been “filled” when an acting person has been performing
the functions and duties of the office for four years.

Notwithstanding the 1988 Vacancies Act amendments that pro-
vide for a tolling of the 120-day period when the President submits
a nomination to the Senate to fill the vacant position, the court
stated, “The Vacancies Act was never meant to give the President
an “incentive” to fill vacant positions with appointees confirmed by
the Senate. The function of the Act is to allow some breathing room
in the constitutional system for appointing officers to vacant posi-
tions, to validate the actions of those temporarily occupying the po-
sitions.” Id. at 211. The Committee believes that the reason why
in 1988, for the first time, the period of acting service was extended
beyond 120 days if the President submitted a nominee is that, in
light of the frequent noncompliance with the Vacancies Act by
presidents who allowed acting officials to serve more than 120
days, Congress wanted to encourage the President to submit a
nominee within the Vacancies Act period. If an acting person
served beyond 120 days, the Senate at that point would bear the
responsibility for the fact that a Senate-confirmed person for that
office was not in place.

The court recognized that under its interpretation of the statute,
if no one is detailed or directed to fill the position, or the 120 days
expires without a nomination, the position will be vacant or occu-
pied by someone not constitutionally entitled to perform the duties
of the office. But in its view, that situation will create an incentive
for the President to submit a nominaticn, for fear that the actions
of part of his administration will be declared void. The Committee
believes that this part of the court’s opinion also shows the need
for Congressional corrective action. Under the Justice Department’s
interpretation of the many vesting and delegation provisions in the
organic statutes of various departments, few positions would re-
main vacant. This fact, combined with the lack of an effective en-
forcement process, would give the President no reason to comply
with the Vacancies Act. The court seems not to understand the fun-
damental purpese of the Vacancies Act, which is not to ensure the
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legality of the actions of acting officials, but rather to limit the
power of the President to name acting officials, as well as the
length of service of those officials.

If the Constitution or Congress requires that an office be held
only by a person appointed by the President by and with the advice
and consent of the Senate, then unless legislation provides to the
contrary, only a person the President has nominated for that posi-
tion and who has received Senate confirmation may fill the posi-
tion. The President has the duty to take care that the law be faith-
fully executed, and that duty includes adherence to Article II. He
does not have the power to execute the law himself when Congress
has given statutory duties to lower-level officials in the executive
branch. Nor can he name temporary officers of his unfettered
choice, That is why the Vacancies Act or other statutes providing
for the temporary filling of a specific position are the exclusive au-
thority setting forth the procedures by which acting officials can
serve, with the exception only of the President’s power to make ap-
pointments during the recess of the Senate. The court’s opinion
overlooks this central concept. The Vacancies Act does recognize
that when vacancies arise in those positions, it may be necessary,
due to time constraints on the nomination and confirmation proc-
esses, for someone who has not received Senate confirmation for
that particular post to serve temporarily to keep the government
functioning. But the Vacancies Act requires that those acting offi-
cers be either (1) first assistants or (2} persons who have already
received Senate confirmation for some other post and are selected
by the President to be the acting officer.

The court did not reach the question whether the OTS Director’s
designation of the first act;in%1 director satisfied the Vacancies Act.
For the court, any error was harmless in light of the legality of the
second acting director’s appointment under the Vacancies Act, and
the ratification by the second acting officer of any actions taken by
the first acting director. The Committee also finds that this portion
of the court’s position demands legislative response. First, it is con-
stitutionally unacceptable for any acting official to serve for four
years, especially an officer “appointed” not by the President, nor by
a department head, but a mere agency head. The Appointments
Clause limits appointing powers to hold individuals accountable for
their selections. Second, if any subsequent acting official or anyone
else can ratify the actions of a person who served beyond the
length of time provided by the Vacancies Act, then no consequence
will derive from an illegal acting designation. This result also un-
dermines the constitutional requirement of advice and consent,

In short, in light of various administrations’ noncompliance with
the Vacancies Act and a recent court decision undermining its oper-
ation, it is imperative that Congress enact legislation to restore
constitutionally mandated procedures that must be satisfied before
acting officials may serve in positions that require Senate con-
firmation. The issue is not simply the prerogative of the Senate.
Like other structural constitutional provisions, the Appointments
Clause was designed to protect the liberty of the people. Although
the President has the sole power to nominate, as a single officer
may feel a greater sense of guty in selecting an individual for con-
sideration to a particular post, the “the necessity of [the Senate’s]
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concurrence would have a powerful, though in general a silent op-
eration. It would be an excellent check upon a spirit of favoritism
in the President, and would tend greatly to preventing the appoint-
ment of unfit characters from State prejudice, from family connec-
tion, from personal attachment, or from a view to popularity. And,
in addition to this, it would be an efficacious source of stability in
the administration.” Federalist LXXVI (Hamilton). Legislation is
needed to restore these goals of the Founders.

IV. LEGISLATIVE HISTORY OF S. 2176

The Federal Vacancies Reform Act of 1998 was introduced as S.
2176 in the Senate on June 16, 1998 by Senators Fred Thompson,
Robert C. Byrd, Strom Thurmond, Trent Lott, and William Roth.
Introduction of S. 2176 followed the March 16, 1998 introductions
of S. 1761, the Federal Vacancies Compliance Act, by Senator Byrd
and S. 1764, the Vacancies Clarification Act, by Senators Thur-
mond and Lott. The latter two bills sought to enforce the Vacancies
Act through withholding the pay of any acting officer who exceeded
the time period provided by the Vacancies Act, and S. 1764 specifi-
cally provided that the time period for acting service ran from the
date of the vacancy. In addition, both bills made the Vacancies Act
supersede other laws governing the temporary service of non-con-
firmed officials, ending the argument that statutes vesting in de-
partment heads the general authority to delegate powers to other
officials provided an alternative method of empowering acting offi-
cials apart from the Vacancies Act. Both hills also created a report-
ing mechanism to the President, the General Accounting Office,
and tﬁle Congress on the length of time that each acting official had
served,

A hearing was held at the Governmental Affairs Committee on
oversight of compliance with the Vacancies Act on March 18, 1998,
Senator Thompson chaired the hearing, which addressed the gen-
eral issues of noncompliance with the law, as well as the legislative
proposals that had by then been introduced. The following wit-
nesses provided testimony: Senator Robert C. Byrd, State of West
Virginia; Joseph N. Onek, Principal Deputy Associate Attorney
General, Department of Justice, accompanied by Daniel Koffsky,
Special Counsel, Office of Legal Counsel, Department of Justice;
Joan M. Hollenback, Associate General Counsel, General Account-
ing Office; Senator Strom Thurmond, State of South Carolina; Mi-
chael J. Gerhardt, Professor of Law, Case Western Reserve Univer-
sity; Morton Rosenberg, Specialist in American Public Law, Con-
gressional Research Service; and Paul C. Light, Director, Public
Policy Program, The Pew Charitable Trusts,

All of the witnesses but Messrs. Onek and Koffsky supported leg-
islation that would overturn the Justice Department’s arguments of
exemption from the Vacancies Act and that would create an en-
forcement mechanism, Senator Byrd also pointed out the Senate’s
responsibility to demand strict compliance with the Vacancies Act
from the Administration. He expressed his hope that the Senate
would make the Vacancies Act “so tight, so air-tight, that no de-
partment can find a crack or crevice anywhere through which to
creep.” He expressed his view that the Committee could draft legis-
lation to address the problem other than S. 1761. Ms. Hollenbeck
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provided reasons why the Justice Department’s interpretation of
. the Vacancies Act is contrary to the language and legislative his-
tory of both the Vacancies Act and the Justice Department’s or-
ganic statute, and pointed out that Congress’ passage of statutes
governing temporary officers in particular governmental positions
shows that Congress knew how to create specific exceptions to the
application of the Vacancies Act. She offered GAQ’s recommenda-
tion that legislation be passed to explicitly provide that the Vacan-
cies Act can be superseded only by a statute providing an alter-
native means for filling a particular vacancy. GAO also rec-
ommended reporting provisions and the withholding of pay of act-
ing officials who served in violation of the Vacancies Act. Mr.
Koffsky noted that there are no statutory duties that are to be per-
formed by assistant attorneys general.

Senator Thurmond testified to the need to rewrite, not simpl
amend, the Vacancies Act. He demonstrated that the 1988 amencfi
ments had not solved the problem of excessive service by acting of-
ficials. He also stressed the need to prevent the Justice Depart-
ment from arguing that it is exempt from the Vacancies Act, which
he would accomplish by requiring statutes exempting particular po-
sitions from the Vacancies Act to specifically cite the Vacancies Act.
Prof. Gerhardt testified to the need to change some of the terms
of art used in the Vacancies Act, and suggested lengthening the
120-day time period. Mr. Rosenberg testified to the errors in the
Justice Department’s exemption argument in light of the language
of the Vacancies Act, the Department’s organic statute, and its leg-
islative history. He also spoke of the problem of transferring assist-
ant secretaries from one position to another without their under-
going Senate reconfirmation. He recommended adding an enforce-
ment mechanism to freeze the duties of the office as they existed
on the date of the vacancy after the 120-day period has expired.
Mr. Light testified that one of the problems with noncompliance
with the Vacanecies Act is the unnecessary proliferation of political
.appointees in the government at a time when total federal employ-
ment was declining.

Following the hearing, Senator Thompson considered whether to
introduce his own legislative proposal. After careful consideration,
he determined to address only the Vacancies Act issues involved in
the Senate’s advise and consent powers. The Committee believes
that authorizing committees may wish to consider whether statu-
tory duties should be given to assistant secretaries and assistant
attorneys general in those departments in which the only current
statutory duty of such officials is to assist the secretary or the at-
torney general. Staff from both parties tried to resolve as many
issues as possible. Staff also attempted to respond to the sugges-
tions of the Justice Department and the White House. S. 2176 re-
flects these discussions. The Committee was told informally that
the Justice Department recognizes that the legislation offered effec-
tively prevents it from arguing that departments with vesting and
delegation statutes are exempt from the Vacancies Act.

V. COMMITTEE ACTION

On June 17, 1998, the Committee held a business meeting at
which S. 2176, the Federal Vacancies Reform Act of 1998, was con-
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sidered. Senator Lieberman offered an amendment to retain exist-
ing statutes that by their own terms provide a process for the fill-
ing of specific advice and consent positions, as well as the statues
referenced in S. 2176 as introduced, which preserved existing stat-
utes that allow the heads of departments to designate an acting of-
ficial. That amendment was agreed to by voice vote.

Senator Glenn offered two amendments. The first amendment
would have reduced the length of time that a first assistant need
serve to be both the acting officer and eligible to be nominated per-
manently to the position from 180 of the 365 days preceding the
vacancy to 30 days prior to the vacancy. The amendment failed on
a roll call vote of 6 Yeas (Glenn, Levin, Lieberman, Akaka by
proxy, Durbin, and Cleland) and 8 Nays (Roth by proxy, Stevens,
Collins, Brownback by proxy, Domenici, Cochran, Nickles by proxy,
and Thompson).

Senator Glenn's second amendment would permit the acting offi-
cer to serve even after the 150-day period following the rejection,
withdrawal, or return of the first nomination, once a second nomi-
nation was made. The amendment was agreed to by voice vote.

Senator Levin offered an amendment to begin the time limit on
the service of acting officers in vacant positions arising on or in the
60 days after a transitional inauguration day 120 days after the
transitional inauguration or the arising of the vacancy, whichever
is later. After Senator Levin agreed to shorten the additional pe-
riod to 90 days, the amendment was agreed to by voice vote.

With no other amendments being offered, Chairman Thompson
moved adoption of S. 2176 as amenged. The bill was ordered favor-
ably reported by a vote of 9 Yeas (Stevens, Collins, Domenici, Coch-
ran, Glenn, Levin, Lieberman, Cleland, Thompson) and 1 Nay
(Durbin). Senators Roth, Brownback, and Nickles voted Aye by

Proxy.
V1. SECTION-BY-SECTION ANALYSIS

Section 1 states the short title of the legislation—the “Federal
Vacancies Reform Act of 1998.”

Section 2 strikes sections 3345 through 3349 of Title 5 and re-
places the existing law with a reformed version of the Vacancies
Act. The Committee believes that amending existing legislation,
given the ineffectiveness of the 1988 amendments, may again fail
to ensure the exclusivity of the applicability of the Vacancies Act,
To ensure an effective enforcement mechanism and to overturn the
recent decision of the United States Court of Appeals for the Dis-
trict of Columbia Circuit in Doolin Security Savings Bank v. Office
of Thrift Superuvision, 139 F.3d 203 (D.C. Cir. 1998), the Commuittee
believes that replacement of the existing Vacancies Act is nec-
essary.

Under current law, section 3345 covers heads of executive agen-
cies, and section 3346 affects “an officer of a bureau of an Execu-
tive department or military department, whose appointment is not
vested in the head of the department * * *” Section 2 creates a
new section 3345, applicable to all officers of executive agencies
whose appointment to office is required to be made by the Presi-
dent by and with the advice and consent of the Senate. References
to the term of art “bureau” have been eliminated. The purpose of
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this change is to clearly make the Vacancies Act applicable to all
officers of executive agencies whose appointments require Senate
confirmation. The Vacancies Act would now apply to such officers
in all departments, regardless of the department or agency’s or-
ganic statute.

“Executive agency” is defined at 5 U.S.C. § 105. Because the De-
partment of Defense is a department within the meaning of 5
U.S.C. §101, the military departments, which are located in the
Department of Defense, are also covered by this Act, notwithstand-
ing the omission of the term “military department” from current
sections 3345 and 3346.

The section applies when an officer in an executive agency whose
appointment is made by the President by and with the advice and
consent of the Senate dies, resigns, or is otherwise unable to per-
form the functions and duties of the office. The law applies when
any of those factual situations arises, regardless of how the situa-
tion is characterized. For instance, the Vacancies Act would apply
in situations such as Doolin, when the first acting director of the
Office of Thrift Supervision was purportedly designated by virtue
of the departing confirmed director’s invocation of a statute provid-
ing for his duties to be temporarily delegated in the director’s “ab-
sence.” Under this legislation, when an acting officer is to be des-
ignated, as opposed to automatically gaining acting status as a first
assistant, only the President may designate an acting officer in a
position that requires Senate confirmation.

When a vacancy arises, the bill provides an exclusive set of pro-
cedures that may be followed. If the vacant officer has a first as-
sistant, the first assistant performs the functions and duties of the
office temporarily in an acting capacity, subject to the time limita-
tions of section 3346. The Committee does not establish a definition
of “first assistant.” That term has a long history of use in the Va-
cancies Act. As under current law, the term “first assistant” is used
to refer to the first assistant to the “officer.” However, the practice
under current law, which would be continued by this bill, is that
the first assistant 1s actually the first assistant to the vacant office.
Certain officers have first assistants designated by statute. See,
e.g, 28 U.S.C. §508(a) (“for the purpose of section 3345 of title 5
the Deputy Attorney General is the first assistant to the Attorney
General.”) Other departments and agencies have established first
assistants by regulation. The Vacancies Act provides for the auto-
matic performance of the functions and duties of the vacant office
by the first assistant because such person is often a career official
with knowledge of the office or a Senate-confirmed individual, and
the Committee believes that the routine functions of the office
should be allowed to continue for a limited period of time by that
one person. The provision therefore emphasizes the limit on presi-
dential power to select an acting officer without that individual
having received Senate confirmation, while permitting flexibility in
the performance of governmental operations since, if a first assist-
ant exists, the President need not take any action for an acting off:-
cial to serve.

If there is no first assistant, or if the President following the as-
sumption of acting status by the first assistant, but within the time
limits prescribed by section 3346 so chooses, the President (and
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only the President) may direct a person who has already received
Senate confirmation for another position to perform the functions
and duties of the office temperarily in an acting capacity, subject
to the time limits of section 3346. This provision allows the Presi-
dent limited flexibility in appointing tempoerary officers, restricting
the pool to persons who have alreagy received Senate confirmation
for their current position. If there i1s no first assistant, no one is
permitted by law to become an acting officer until the President
designates a Senate-confirmed individual to be the acting officer.

In either case, the acting officer’s service is limited to the time
period specified in section 3346. This marks a repeal of the current
statutory provision in both sections 3345 and 3346 that the acting
officer “shall perform the duties of the office until a successor is ap-
pointed or the absence or sickness stops,” language that has been
a part of each Vacancies Act since 1792.

Notwithstanding a first assistant on the day of the vacancy’s
automatic functioning as the acting officer, such first assistant who
has not served as first assistant for 180 days of the 365 days prior
to the vacancy may not serve as the acting officer if the President
nominates that person for appointment to that position. If the
President nominates the former first assistant, who served for less
than 180 of the 365 days preceding the vacancy, to the permanent
position, the first assistant must cease performing the functions
and duties of the office. In that instance, for an acting person to
continue to perform those duties, the President would be required
to designate as the acting officer a person who has received Senate
confirmation to ancther post, who can serve as the acting officer for
the remainder of the time period established under section 3346
that was not consumed by the first assistant.

A first assistant who is a career person will ordinarily have
served more than 180 days as first assistant at the time the va-
cancy arises. Such a person will be able to serve both as the acting
officer and as the permanent nominee. The 180-day requirement is
not confined to the 180 days immediately preceding the vacancy,
as, for instance, the first assistant may have been ill for part of
that period. The President’s power to nominate is not disturbed in
any way; however, if he chooses to nominate a brief-serving first
assistant, that person may no longer serve as the acting officer.
The President would retain his existing power to designate first as-
sistants to those officers where he currently enjoys such power. The
Committee believes that the length of service of the first assistant
eligible to be both the nominee and the acting officer should be suf-
ficiently long to prevent manipulation of first assistants to include
persons highly unlikely to be career officials.

With respect to a vacancy in the office of Attorney General, 28
U.S.C. §508 will remain applicable. That section ensures that Sen-
ate confirmed Justice Department officials will be the only persons
eligible to serve as Acting Attorney General.

The new section 3346 limits the length of the acting officer’s
service to 150 days, beginning on the date the vacancy occurs. The
Committee believes that while the background check process takes
no longer today than in 1988, when the Vacancies Act limitation
was set at 120 days, the vagaries of the vetting and nomination
process now make 150 days a more realistic time limit. Even if

Automated Records Management System
Hex-Dump Conversion



14

there is no first assistant, and the President declines to designate
a Senate-confirmed person to be the acting person, the 150-day pe-
riod begins to run. Thus, the designated person would serve for 150
days less the time that elapsed between the vacancy and the des-
ignation. If the vacancy arises while the Senate is in adjournment
sine die, and thus the acting officer begins to serve during such pe-
riod, the 150-day pericd is to begin on the date that the Senate
first reconvenes. The only time this provision is relevant is when
the Senate-confirmed person dies, resigns, or becomes ineligible to
serve when the Senate is in adjournment sine die.

The 150 days is a maximum period, but an acting officer need
not serve the full 150 days. Besides the obvious ending of service
within 150 days if a nominee ig confirmed in that time, the Vacan-
cies Act also applies to the beginning of an inability of the applica-
ble officer to serve. When that officer is again eligible to resume
service, he or she may return to the office, thus ending the service
of the acting officer.

The 150 days runs from the vacancy, “vacancy” referring to the
death, resignation, or beginning of inability to serve of the Senate-
confirmed officer. This meaning of “vacancy” applies each time it
is used in the legisiation. When the acting person’s 150 days ex-
pires, the position again becomes vacant, but there is no “vacancy”
that permits another person to serve as acting for another 150
days. Otherwise, a string of acting officials could serve for 150
days. That has never been the understanding of the functioning of
the Vacancies Act, and the Committee reaffirms that there is only
one vacancy that triggers the 150 days.

An acting officer may die or resign. In that event, the first assist-
ant, if there is one, or a new presidential designee of a Senate-con- °
firmed officer may become the acting officer, limited in service as
acting officer to 150 days less the time of service of the first acting
officer. No one else may serve as acting officer. Once again, that
means that if there is no first assistant, and no presidential des-
ignation, no one may serve as acting officer. The prohibition on an
acting officer who was first assistant for less than 180 days of the
365 days prior to the vacancy becoming the nominee for the posi-
tion would still be applicable, since the original vacancy, not the
subsequent departure of the acting officer, is the measuring event.

Under new section 3346(a)(2), and subject to section 3346(b), an
acting officer may serve more than 150 days if a first or second
nomination is submitted to the Senate, and may serve while that
nomination is pending from the date the nomination is submitted.
The acting officer may serve even if the nomination is submitted
after the 150 days has passed although, as discussed below, the
acting officer may not serve between the 151st day and the day the
nomination is submitted. The Committee extends the time period
for acting service so as to create an incentive for the President to
submit a nomination. The submission of nominations also will lead
to a reduction in the number of acting officials, a goal the Commit-
tee finds highly desirable.

The statutory language refers to “[t]he person serving as an act-
ing officer as described under section 3345.” The Committee chose
this wording deliberately. That is the only person eligible to be the
acting officer, whether during the 150 days or upon submission of
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a nomination. The same considerations apply tc the bill's ref-
erences to “the person” in subsections (b) and (c).

If the first nomination for the office is rejected by the Senate,
withdrawn, or returned to the President by the Senate, the person
may continue to serve as the acting officer for no more than 150
days after the date of such rejection, withdrawal, or return. “Re-
turn” refers to Senate Rule XXXI, which provides that, “(Iif the
Senate shall adjourn or take a recess for more than thirty days, all
nominations pending and not finally acted upon at the time of tak-
ing such adjournment or recess shall be returned by the Secretary
to the President, and shall not again be considered unless they
shall again be made to the Senate by the President.” This provision
allows the office to be temporarily filled by “the person” who was
originally eligible to be the acting officer at the time the vacancy
arose while the President is provided 150 days to submit a second
nomination.

Notwithstanding the 150-day limit on service of an acting officer
following the rejection, withdrawal, or return of a first nomination,
“the person serving as the acting officer” may serve longer than
150 days if, in the cases of rejection or withdrawal of the first
nominee, a second nomination of a different individual for the office
is submitted to the Senate. If the second nomination is submitted
after more than 150 days after the rejection, withdrawal or return
of the first nomination, the provisions of revised section 3348 will
apply until the second nomination is submitted. If the second nomi-
nee 1s confirmed within 150 days of the nomination, the term of the
acting officer ceases. In the case of a return, the second nomination
could be of the same individual first nominated. The “person serv-
ing as the acting officer” may serve for 150 days following the rejec-
tion, withdrawal, or rejection of the second nomination. However,
after that 150-day period has elapsed, if no permanent nominee
has been confirmed, the provisions of revised section 3348 apply.

The revised section 3347 provides that the Vacancies Reform Act
applies to any office of an executive agency (including the Execu-
tive Office of the President) for which appointment is required to
be made by the President by and with the advice and consent of
the Senate. The section does allow temporary appointments to be
made other than through the Vacancies Reform Act in three nar-
rowly delineated exceptions. First, where Congress provides that a
statutory provision expressly provides that it supersedes the Va-
cancies Reform Act, the other statute will govern. But statutes en-
acted in the future purporting to or argued to be construed to gov-
ern the temporary filling of offices covered by this statute are not
to be effective unless they expressly provide that they are super-
seding the Vacancies Reform Act.

Second, the bill retains existing statutes that are in effect on the
date of enactment of the Vacancies Act of 1998 that expressly au-
thorize the President, or the head of an executive department to
designate an officer to perform the functions and duties of a speci-
fied office temporarily in an acting capacity, as well as statutes
that expressly provide for the temporary performance of the func-
tions and duties of an office by a particular officer or employee.
(This includes statutes that provide for an automatic designation,
unless the President designates another official). The Committee is
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aware of the existence of statutes specifically governing a vacancy
in 41 specific offices, 40 of which would be retained by this bill:
1. Administrator, Drug Enforcement Administration (5
U.S.C. Reorg. Plan No. 2 of 1973) (two alternatives);
2. Administrator, Environmental Protection Agency (5 U.S.C.
Appendix 1);
g 3. Administrator, Federal Aviation Administration (49 U.S.C.
106(1));
g 4. Administrator, General Services Administration (40 U.S.C.
751(c));
5. Administrator, National Oceanic and Atmospheric Admin-
istration (5 U.S.C. Appendix 1);
6. Administrator, Small Business Administration (15 U.S.C.
§ 633(b)(1));
7. Archivist, National Archives and Records Administration
(44 U.S.C. §2103(c))
8. Attorney General (28 U.S.C. §508(a));
9. Attorney General (28 U.S.C. §508(b));
10. Chairman, Joint Chiefs of Staff (10 U.S.C. § 154(d));
11. Chairman, Joint Chiefs of Staff (10 U.S.C. § 154(e));
12. Chief Judge, Court of Veterans Appeals (38 U.S.C.
§ 7254(d));
13. Chief of Naval Operations (10 U.S.C. §5035(d)(2));
14, Chief of Staff of the Air Force (10 U.S.C. §8034(d)(2)),
15. Chief of Staff of the Army (10 U.S.C. § 3034(d)(2));
16. Commandant of the Marine Corps (10 U.S.C.
§5044(d)(2);
17. Commissioner, Social Security Administration (42 U.S.C.
§ 902(b)(4);
18. Comptroller General (31 U.S.C. §703(c));
§5%)92.(f]3irecbor, Office of Management and Budget (31 U.S.C.
20. Director, U.S. Arms Control and Disarmament Agency
(22 U.S8.C. §2563);
21. Director, U.S. Information Agency (5 U.S.C. Appendix 1);
22. Director, U.S. International Development Cooperation
Agency (5 U.S.C. Appendix 1);
23. General Counsel, Department of the Treasury (31 U.S.C.
§301(f)( 1)), ‘
24. General Counsel, National Labor Relations Board (29
U.S.C. §153(d));
25. President, Export-Import Bank (12 U.S.C. §635a(b));
g 28. Public Printer, Government Printing Office (44 U.S.C.
304);
29. Secretary of Defense (10 U.S.C. § 132(b));
30. Secretary of Education (20 U.S.C. §3412(a)(1) (two alter-
natives);
31. Secretary of Energy (42 U.S.C. §7132(a)) (two alter-
natives);
32. Secretary of Health and Human Services (5 U.S.C. Ap-
pendix 1) (two alternatives);
33. Secretary of Labor (29 U.S.C, §552);
34. Secretary of Transportation (49 U.S.C, § 102(c)(2));
35. Secretary of Transportation (49 U.S.C. § 102(e));
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36. Secretary of the Treasury (31 U.S5.C. §301(c)(2));

37. Secretary of Veterans Affairs (38 U.S.C. § 304);

38. Special Counsel, Immigration-Related Unfair Employ-
ment Practices (8 U.S.C. § 1324b(c)(1));

39. United States Attorney (28 U.5.C. § 546(a)-(d)); and

40. United States Marshal (28 U.S8.C, §562(a)-(h)).

A statute, 42 U.S.C. §206(a), provides that the Surgeon General
shall assign one commissioned officer from the Regular Corps to act
as Surgeon General in the event of disability or vacancy in that of-
fice. The language of this bill does not retain this statutory means
for filling a vacancy in a specific position.

Most of these retained statutes do not place time restrictions on
the length of an acting officer. The varicus authorizing committees
may choose in the future to reexamine whether these positions
should continue to be filled through the existing procedure, or
whether it would be advisable to repeal those statutes in favor of
the procedures contained in the Vacancies Reform Act. The Com-
mittee believes that some of these statutes may have been passed
without knowledge of the Vacancies Act. In any event, even with
respect to the specific positions in which temporary officers may
serve under the specific statutes this bill retains, the Vacancies Act
would continue to provide an alternative procedure for temporarily
occupying the office.

The third exception to the applicability of the Vacancies Reform
Act to all executive agency offices that are appointed by the Presi-
dent by and with the advice and consent of the Senate is the Presi-
dent’s constitutional power under Article II, sec. 2, cl. 3 to make
appointments during the recess of the Senate.

The bill provides that any statutory provision providing general
authority to the head of an executive agency to delegate or reassign
duties within that executive agency is not a statutory provision
that qualifies within the exception contained in section 3347(a)(2)
for existing statutes that provide for the filling of a vacancy in a
specific office. This provision forecloses the argument raised by the
Justice Department that sections 28 U.S.C. §§509 and 510, rather
than the Vacancies Act, apply to vacancies in that department,
This provision also forecloses the argument that similar language
of vesting and delegation contained in the organic statutes of other
departments, rather than the Vacancies Act, applies to those de-
partments.

New section 3348 provides an enforcement mechanism for the
legislation. If the President does not submit a nominee for a vacant
executive agency position requiring the advice and consent of the
Senate within 150 days of the vacancy caused by the departure of
the last Senate-confirmed officer, the functions and duties of the of-
fice can be performed only by the head of that agency until a nomi-
nation is forwarded to the Senate.

The bill defines “function or duty” of the office as those functions
or duties that (1) are established by statute and are required to be
performed only by the applicable officer; (2) are established by reg-
ulation and are required to be performed only by the applicable of-
ficer; (3) were established by regulation and were required to be
performed only by the applicable officer at any time in the 180
days preceding the vacancy, notwithstanding any regulation issued
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more recently than 180 days before the vacancy occurred that lim-
its or eliminates any function or duty required to be performed only
by the applicable officer. The functions or duties of the office that
can be performed only by the head of the executive agency are
therefore defined as the non-delegable functions or duties of the of-
ficer as they existed at any point during the 180 days prior to the
death, resignation, or inahility te serve of the last Senate-confirmed
person to hold the applicable office, less any such duties subse-
quently limited by statute, but including duties subsequently lim-
ited or repealed by regulation, and including any such duties sub-
sequently imposed by statute or regulation. Since so many execu-
tive agency positions filled with the advice and consent of the Sen-
ate lack any meaningful statutory duties, and because internal de-
partmental regulations such as those providing duties for specific
officers can be changed at will without undergoing the notice and
comment process, 5§ U.S.C. §553(b)(3)(A), the Committee defined
the functions and duties of a particular office to be those that ex-
isted at any point in the 180 days prior to the vacancy and those
subsequently added, but not subtracted. Otherwise, agencies and
departments could avoid the enforcement mechanism of making the
office vacant by simply issuing regulations providing that the office
has no non-delegable duties. The Committee believes that the du-
ties as established 180 days before the vacancy is the appropriate
period for freezing the duties because in many instances, the ad-
ministration will know of an upcoming vacancy. The bill does not
include as duties or functions of the office those duties that are lim-
ited or eliminated by statute after the date 180 days preceding the
vacancy. When Congress shifts statutory duties from cne agency to
another, or changes the statutory underpinnings of a regulation af-
fecting the duties of an officer, this bill does not extend the life of
those affected regulations. Functions and duties of the office added
by statute or regulation on or after 18¢ days preceding the vacancy
are defined as functions and duties of the office, and thus, cannot
be performed except by the head of the department or agency if the
vacant office provisions apply.

Subject to section 3347 and a special rule discussed below when
the 150th day is one on which the Senate is not in session, if 150
days elapses from a vacancy to which this legislation applies with-
out the President having submitted a nomination for the vacant of-
fice to the Senate, the office shall remain vacant until the Presi-
dent submits a nomination to the Senate. After the 151st day until
the date the nomination was made, neither the acting officer nor
anyone else could fill the vacant office. In addition, except in the
case of the head of an executive agency, only the head of that agen-
cy himself or herself could perform any function or duty of the of-
fice as defined in the legislation. Delegable functions of the office
could still be performed by other officers or employees, but the
functions and duties to be performed only by the officer whose ap-
pointment is by the President by and with the advice and consent
of the Senate could be performed solely by the head of the execu-
tive agency. For any such office located within a department, that
would mean that only the head of the department could perform
those functions. All the normal functions of government thus could
still be performed. The legislation only limits the person who may
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perform them. The goal is not to punish or to obstruct, nor to in-
convenience for the purpose of inconveniencing, but, rather, to en-
courage that a nomination be forwarded to the Senate after more
than sufficient time for doing so has elapsed. Any inconvenience to:
the executive branch can be eliminated instantly by the President’s
unilateral decision to make a nomination, for once such a nomina-
tion is made, the acting officer can resume service, including per-
forming the non-delegable duties of the office.

If the head of the agency position is vacant for more than 150
days without a nomination being sent to the Senate, the office is
to remain vacant.

If the President does not submit a second nomination to the Sen-
ate within 150 days after the rejection, withdrawal, or return of the
first nomination, the office will remain vacant, and the non-dele-
gable functions and duties of the office can be performed only by
the head of the executive agency as described above. If an office is
vacant after 150 days after the rejection, withdrawal, or return of
the second nomination, then the office shall remain vacant until a
person is appointed by the President by and with the advice and
consent of the Senate, and only the head of the executive agency
may perform any function or duty of such office until the Senate
has confirmed a nominee for the office, as described above. This
provisicon tracks other provisions in the bill that allow the acting
officer to serve once a first or second nomination is made, even if
more than 150 days have elapsed, but do not permit an additional
opportunity for the acting officer to serve in the event of exceeding
the bill’s time limits after disposition of the second nomination.

If the 150th day following the vacancy, following disposition of a
first nomination other than by confirmation, or following disposi-
tion of a second nomination other than by confirmation falls on a
date the Senate is not in session, then the first day the Senate is
next in session and receiving nominations shall be deemed to be
the last day of such period.

To enforce section 3348’s vacant office and performance of duties
and functions of the office only by the agency head provisions be
enforced, any function or duty of the office taken by a person who
fills that vacancy despite the vacant office provision or who, not
being the agency head, performs such a function duty without fill-
ing the office, shall be of no force or effect. Such actions cannot be
made to have force or effect through ratification. For example, the
successor in the office by virtue of his appointment by the Presi-
dent by and with the advice and the consent of the Senate may not
ratify the actions of a person who filled the office in violation of the
legislation’s provisions or who, not being the apgency head, per-
formed nondelegable duties of the office. A lawfully serving acting
officer cannot ratify the actions of a temporary officer whose service
does not comply with the Vacancies Reform Act. The agency head
may not ratify an action that is of no force or effect under this leg-
islation that was performed by another official. Nor under well-es-
tablished principles of constitutional law may the President ratify
actions taken by officials that the law has provided shall be per-
formed solely by lower-level executive branch officials. The Com-
mittee expects that litigants with standing to challenge purported
agency actions taken in violation of these provisions will raise non-
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compliance with this legislation in a judicial proceeding challenging
the lawfulness of the agency action. It is concerned that the ratifi-
cation approach taken by the court in Doolin would render enforce-
ment of the Vacancies Reform Act a nullity in many instances.

Section 3348 does not apply to the General Counsel of the Na-
tional Labor Relations Board, the General Counsel of the Federal
Labor Relations Authority or any inspector general appointed by
the President, by and with the advice and consent of the Senate.
Although the Committee believes that it has retained the specific
statute that governs vacancies in the office of general counsel of
the National Labor Relations Board, the Committee desires to
make certain that the vacant office provisions do not apply to that
position or its equivalent at the Federal Labor Relations Authority.
These are two unusual positions that require appointment by the
President by and with the advice and consent of the Senate. The
positions are within multimember commissions but are not mem-
bers of those commissions. Congress provided for Senate confirma-
tion for these positions because it demands that these officials be
independent of the commissioners. Specifically, it wanted to sepa-
rate the official who would investigate and charge potential viola-
tions of the underlying regulatory statute from the officials who
would determine whether that statute had actually been violated.
If the non-delegable duties of these general counsel were somehow
to be performed by the commissioners, that policy would be obliter-
ated. Thus, section 3345 applies to all advice and consent positions,
but section 3347 retains the existing statutory procedure for filling
a vacancy in the general counsel of the NLRB. Section 3348 states
clearly its inapplicability to the general counsel of the NLRB.

Under current law, the general counsel of the FLRA is not cov-
ered by the Vacancies Act because of the peculiarity that the posi-
tion requires the advice and consent of the Senate but is not the
head of an agency. Whereas the Justice Department has argued
that its non-coverage under the Vacancies Act means that other
provisions govern acting appointments for its offices, the Depart-
ment has concluded that no statute permits an acting general coun-
sel at the FLRA. Accordingly, in recent years, when that position
has become vacant, no one has performed its duties until a perma-
nent successor has been confirmed by the Senate. Since one of the
duties of that position is to institute proceedings, this has resulted
essentially in the cessation of the agency’s functions. S, 2176 covers
the general counsel of the FLRA under sections 3345 and 3346,
permitting an acting officer to serve in case of a vacancy, but ex-
cludes the position from the enforcement mechanisms of section
3348 to preserve the independence of the position.

Similarly, agency inspectors general are to be independent of the
agencies to which they are assigned. Inspectors general are to in-
vestigate mismanagement in their agency, and often may be criti-
cal of the agency head. If an inspector general whose appointment
was made by the President by and with the advice and consent of
the Senate were to have his functions performed by the agency
head, the agency head might be delighted not to perform them vigi-
lantly. Thus, section 3348 will not apply to this class of inspectors
general. .
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Revised section 3349 of the bill requires the head of each execu-
tive agency to submit to the Comptroller General and to each house
of Congress notification of vacancies in positions in their agencies
requiring Senate confirmation, the name of any person serving in
an acting capacity and the date such service began as soon as such
service began, the name of any person nominated to the Senate to
fill the vacancy as soon as such nomination is submitted, and the
date of a rejection, withdrawal, or return of any nomination as soon
as such rejection, withdrawal, or return occurs. If the Comptroller
General makes a determination that an officer is serving longer
than the 150-day period, including the applicable exceptions to
such period in the legislation, the Comptroller General is to report
such determination to the relevant committees listed in the legisla-
tion, the President, and the Office of Personnel Management. This
function is informational only and does not provide the Comptroller
General with any function properly to be performed only by an ex-
ecutive branch official. The Committee designated the recipients of
the report so that appropriate action can be taken by the individ-
uals who are informed of possible violations of the law.

New section 3349a extends the 150-day period in sections 3346
and 3348 for vacancies that exist on or that arise within 60 days
after a presidential inaugural transition. In effect, the 150-day pe-
riod becomes 240 days in this circumstance, running from the later
of the date the vacancy arose or the transitional inauguration day.
The bill defines a presidential inaugural transition as a date on
which any person swears or affirms the oath of office as President,
if such person was not the President on the date preceding the date
of the swearing or affirming such oath of office. The time limit is
extended in this circumstance because a new president will have
essentially all positions in the executive branch requiring Senate
confirmation to fill when he assumes office and may require add;i-
tional time to nominate individuals to fill them. By the time the
240 days has run, the President would have confirmed sufficient of
his own Senate-confirmed officials to designate as acting officers if
he chose to exercise his power under section 3346, and that could
continue to serve as the acting officer if a permanent nominee were
submitted to the Senate. The provision covers vacancies in posi-
tions requiring Senate confirmation that arise in the 60 days fol-
lowing the presidential inauguration transition because each de-
partment keeps a Senate-confirmed person intec a new administra-
tion for a short time in case vacancies in that department are not
able to be filled as quickly as anticipated. The filling of those hold-
over offices should also be subject to the 90-day tolling of the 150-
day period.

New section 3349b retains existing statutes that provide, with
respect to any independent establishment headed by a single offi-
cer, that that officer can serve after the expiration of his term and
until a successor is appointed or a specified period of time has
elapsed. Whereas section 3347 retains these statutes that provide
a means of succession for an acting person te perform the duties
of a specified office, section 3349b retains statutes affecting specific
independent establishments headed by a single officer that do not
provide for an acting officer, but which instead permit the officer
to serve until his successor is appointed or for a specified period of
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time. These statutes govern the Chairman of the National Endow-
ment for the Arts (20 U.S.C. §954(b)(2)), the Chairman of the Na-
tional Endowment for the Humanities (20 U.S.C. § 956(b)(2)), the
Special Counsel of the Office of Special Counsel (5 U.S.C.
§1211(b)), and the Commissioner of the Social Security Administra-
tion (42 U.S.C. §901(a)(3)). Independent establishments headed by
a single officer previously covered by the Vacancies Act continue to
be so covered under this legislation.

New section 3349c provides that the Vacancies Reform Act shall
not apply to any member appointed by the President by and with
the advice and consent of the Senate to a board, commission, or
similar entity that is composed of multiple members, and governs
an independent establishment or Government corporation. The
Committee believes that this has always been the case with the re-
spect to the Vacancies Act and wishes to avoid any confusion that
might result from the enactment of a replacement statute on this
point. Thus, vacancies in these positions are not covered by this
legislation. Section 3349c¢ excludes commissioners of the Federal
Energy Regulatory Commission from the Vacancies Act as well,
since 1t is an anomaly: the only multi-member independent agency
that Congress has not placed in an independent establishment but
in a department. Subsection (b) of section 3349c¢ makes technical
and confirming changes.

Section 3 of the legislation specifies its effective date, The legisla-
tion takes effect on the date of enactment, and shall apply to any
office that becomes vacant after the date of enactment of this legis-
lation or that is vacant on that date, although, as to the latter, its
provisions shall apply as though such office first became vacant on
that date. Thus, the 150-day period for those offices that are vacant
on the date the legislation is enacted begins on the date the legisla-
tion is enacted, rather than the date the vacancy arose.

VII. REGULATORY IMPACT STATEMENT

Paragraph 11(b)1) of rule XXVI of the Standing Rules of the
Senate requires that each report accompanying a bill evaluate “the
reﬁulatory impact which would be incurred in carrying out this
bill.”

The enactment of this legislation will not have significant regu-
latory impact.
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VIII. CosT ESTIMATE OF THE LEGISLATION

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, July 1, 1998.
Hoen. FRED D. THOMPSON,
Chairman, Committee on Governmental Affairs, U.S. Senate, Wash-
ington, DC.

Dear MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 2176, the Federal Vacancies
Reform Act of 1998.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is John R. Righter.

Sincerely,
JUNE E. O’'NEILL, Director.

Enclosure.
CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

S. 2176—Federal Vacancies Reform Act of 1998

S. 2176 would amend the Vacancies Act to clarify requirements
relating to vacancies in and appointments to executive branch posi-
tions, including limitations on the amount of time that unconfirmed
appointees can remain in office. It also would require the head of
each executive branch agency to submit certain information regard-
ing vacancies and appeintments to the General Accounting Office.
CBO estimates that enacting S. 2176 would have no significant im-
pact on the federal budget.

Pay-as-you-go considerations: None.

Intergovernmental and private-sector impact: S, 2176 contains no
intergovernmental or private-sector mandates as defined in the Un-
funded Mandates Reform Act and would have no impact on state,
local, or tribal governments.

Estimate prepared by: John R. Righter.

Estimate approved by: Paul N. Van de Water, Assistant Director
for Budget Analysis.

IX. CHANGES IN EXISTING Law

In compliance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, changes in existing law made by the bill, as
reported are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, exist-
ing law with no change proposed is shown in roman):
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3349. Reporting of vacancies.

3349a. Presidential inaugural transitions.

3349b. Holdover provisions relating to certain independent establishments.
3348¢c. Exclusion of certain officers.

PART III—EMPLOYEES

Subpart B—Employment and Retention

CHAPTER 33—EXAMINATION, SELECTION, AND
PLACEMENT

[Subchapter III—Details]

Subchapter III—Details, Vacancies, and Appointments

[§3345. Details; to office of head of Executive agency or
military department

[When the head of an Executive agency (other than the General
Accounting Office) or military department dies, resigns, or is sick
or absent, his first assistant, unless otherwise directed by the
President under section 3347 of this title, shall perform the duties
of the office until a successor is appointed or the absence or sick-
ness stops.]
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§3345. Acting officer

(@) If an officer of an Executive agency (including the Executive
Office of the President, and other than the General Accounting Of-
fice) whose appointment to office is required to be made by the
President, by and with the advice and consent of the Senate, dies,
resigns, or is otherwise unable to perform the functions and duties
of the office—

(1) the first assistant of such officer shall perform the func-
tions and duties of the office temporarily in an acting capacity,
subject to the time limitations of section 3346; or

2) notwithstanding paragraph (1), the President (and only
the President) may direct a person who serves in an office for
which appointment is required to be made by the President, by
and with the advice and consent of the Senate, to perform the
functions and duties of the office temporarily in an acting ca-
pacity, subject to the time limitations of section 3346.

(b) Notwithstanding section 3346(a)(2), a person may not serve as
an acting officer for an office under this section, if—

(1) on the date of the death, resignation, or beginning of in-
ability to server of the applicable officer, such person serves in
the position of first assistant to such officer;

(2) during the 365-day period preceding such date, such per-
son served in the position of first assistant to such officer for
less than 180 days; and

(3) the President submits a nomination of such person to the
Senate for appointment to such office.

(c) With respect to the office of the Attorney General of the United
States, the provisions of section 508 of title 28 shall be applicable.

[§ 3346. Details; to subordinate offices

[When an officer of a bureau of an Executive department or mili-
tary department, whose appointment is not vested in the head of
the department, dies, resigns, or is sick or absent, his first assist-
ant, unless otherwise directed by the President under section 3347
of this title, shall perform the duties of the office until a successor
is appointed or the absence or sickness stops.]

§3346. Time limitation

(a) The person serving as an acting officer as described under sec-
tion 3345 may serve in the office—

(1) for no longer than 150 days beginning on the date the va-
cancy occurs; or

(2) subject to subsection (b), once a first or second nomination
for the office is submitted to the Senate from the date of such
nomination, for the period that the nomination is pending in
the Senate.

(b)(1) If the first nomination for the office is rejected by the Sen-
ate, withdrawn, or returned to the President by the Senate, the per-
son may continue to serve as the acting officer for no more than 150
days after the date of such rejection, withdrawal, or return.

(2} Notwithstanding paragraph (1), if a second nomination for the
office (of a different person than first nominated in the case of a re-
Jection or withdrawal) is submitted to the Senate after the rejection,
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withdrawal, or return of the first nomination, the person serving as
the acting officer may continue to serve—
(A) until the second nomination is confirmed; or
(B) for no more than 150 days after the second nomination
is rejected, withdrawn, or returned.
(c) If a person begins serving as an acting officer during an ad-
Journment of the Congress sine die, the 150-day period under sub-
section (a) shall begin on the date that the Senale first reconvenes.

[§3347. Details; Presidential authority

[Instead of a detajl under section 3345 or 3346 of this title, the
President may direct the head of another Executive department or
military department or another officer of an Executive department
or military department, whose appointment is vested in the Presi-
dent, by and with the advice and consent of the Senate, to perform
the duties of the office until a successor is appointed or the absence
or sickness stops. This section does not apply to a vacancy in the
office of Attorney General.l

§3347. Application,

(a) Sections 3345 and 3346 are applicable to any office of an Ex-
ecutive agency (including the Executive Office of the President, and
other than the General Accounting Office) for which appointment is
required to be made by the President, by and with the advice and
consent of the Senate, unless—

(1) another statutory provision expressly provides that the
such provision supersedes sections 3345 and 3346;

(2) a statutory provision in effect on the date of enactment of
the Federal Vacancies Reform Act of 1998 expressly—

(A) authorizes the President, a court, or the head of an
Executive department, to designate an officer or employee to
perform the functions and duties of a specified office tempo-
rarily in an acting capacity; or

(B) designates an officer or employee to perform the func-
tions and duties of a specified office temporarily in an act-
ing capacity; or

(3) the President makes an appointment to fill a vacancy in
such office during the recess of the Senate pursuant to clause
3 of section 2 of article II of the United States Constitution.

() Any statutory provision providing general authority to the
head of an Executive agency (including the Executive Office of the
President, and other than the General Accounting Office) to delegate
duties to, or to reassign. duties among, officers or employees of such
Federal agency, is not a statutory provision to which subsection
. (a)(2) applies.

[§3348. Details; limited in time

[(a) A vacancy caused by death or resignation may be filled tem-
porarily under section 3345, 3346, or 3347 of this title for not more
than 120 days, except that—

[(1) if a first or second nomination to fill such vacancy has
been submitted to the Senate, the position may be filled tempo-

rarily under section 3345, 3346, or 3347 of this title—
{(A) until the Senate confirms the nomination; or
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[(B) until 120 days after the date on which either the
Senate rejects the nomination or the nomination is with-
drawn; or

[(2) if the vacancy occurs during an adjournment of the Con-
gress sine die, the position may be filled temporarily until 120
days after the Congress next convenes, subject thereafter to
the provisions of paragraph (1) of this subsection.

[(b) Any person filling a vacancy temporarily under section 3345,
3346, or 3347 of this title whose nomination to fill such vacancy
has been submitted to the Senate may not serve after the end of
the 120-day period referred to in paragraph (1)B) or (2) of sub-
section (a) of this section, if the nomination of such person is re-
jected by the Senate or is withdrawn.]

§3348. Vacant office

(a) In this section—

(1) the term “action” includes any agency actions as defined
under section 551(13); and

(2) the term “function or duty” means any function or duty of
the applicable office that—

(A)() is established by statute; and
(ii) is required by statute to be performed by the applica-
ble officer (and only that officer); or
(B)(i)(1) is established by regulation; and
(I} is required by such regulation to be performed by the
applicable (tyﬁcer (and only that officer); and
(i7) includes a function or duty to which clause (I) (I) and
(II) applies, and the appliicable regulation is in effect at any
time during the 180-day period preceding the date on
%ich the vacancy occurs, notwithstanding any regulation
that—
() is issued on or after the date occurring 180 days
before the date on which the vacancy occurs; and
(1D limits any function or duty required to be per-
formed by the applicable officer (and only that officer).
(b) Subject to section 3347 and subsection (c)—

(1) if the President does not submit a first nomination to the
Senate to fill a vacant office within 150 days after the date on
which a vacancy occurs—

(A) the office shall remain vacant until the President sub-
mits a first nomination to the Senate; and

(B) in the case of an office other than the office of the
head of an Executive agency (including the Executive Office
of the President, and other than the General Accounting Of-
fice), only the head of such Executive agency may perform
any function or duty of such office, until a nomination is
made in accordance with subparagraph (A);

(2) if the President does not submit a second nomination to
the Senate within 150 days after the date of the rejection, with-
drawal, or return of the first nomination—

(A) the office shall remain vacant until the President sub-
mits a second nomination to the Senate; and

(B) in the case of any office other than the office of the
head of an Executive agency (including the Executive Office
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of the President, and other than the General Accounting Of-
fice), only the head of such Executive agency may perform
any function or duty of such officer, until a nomination is
made in accordance with subparagraph (A); and
(3) if an office is vacant after 150 days after the rejection,
withdrawal, or return of the second nomination—

(A) the office shall remain vacant until a person is ap-
pointed by the President, by and with the advice and con-
sent of the Senate; and

(B) in the case of an office other than the office of the
head of an Executive agency (including the Executive Office
of the President, and other than the General Accounting Of-
fice), only the head of such Executive agency may perform
any function or duty of such office, until an appointment is
made in accordance with subparagraph (A).

(c) If the last day of any 150-day period under subsection (b) is
a day on which the Senate is not in session, the first day the Senate
is next in session and receiving nominations shall be deemed to be
the last day of such period.

(d)1) Except as provided under paragraphs (I1XB), (2)(B), and
(3)(B) of subsection (b), an action shail have no force or effect if such
action—

(A)(i) is taken by any person who fills a vacancy in violation
of subsection (b); and

(ii) is the performance of a function or duty of such vacant
office; or

(cfii')(i) is taken by a person who is not filling a vacant office;
an
ﬁ(ii) is the performance of a function or duty of such vacant
office.

(2) An action that has no force or effect under paragraph (1) may
not be ratified.

(e) this section shall not apply to—

B ( I)dthe General Counsel of the National Labor Relations

oard;

(2) the General Counsel of the Federal Labor Relations Au-
thority; or

(3) any Inspector General appointed by the President, by and
with the advice and consent of the Senate.

[§3349. Details; to fill vacancies; restrictions

[A temporary appointment, designation, or assignment of one of-
ficer to perform the duties of another under section 3345 or 3346
of this title may not be made otherwise than as provided by those
gections], except to fill a vacancy occurring during a recess of the

enate.

$§3349. Reporting of vacancies

{a) The head of each Executive agency (including the Executive
Office of the President, and other than the General Accounting Of-
fice) shall submit to the Comptroller General of the United States
and to each House of Congress—

(1) notification of a vacancy and the date such vacancy oc-’
curred immediately upon the occurrence of the vacancy;
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(2) the name of any person serving in an acting capacity and
the date such service began immediately upon the designation;
(3) the name of any person nominated to the Senate to fill the
vacancy and the date such nomination is submitted imme-
diately upon the submission of the nomination; and
(4) the date of a rejection, withdrawal, or return of any nomi-
nation immediately upon such rejection, withdrawal, or return.
(b) If the Comptroller General of the United States makes a deter-
mination that an officer is serving longer than the 150-day period
including the applicable exceptions to such period under section
3346, the Comptroller General shall report such determination to—
(1) the Committee on Governmental Affairs of the Senate;
(2) the Committee on Government Reform and Quersight of
the House of Representatives;
(3} the Committees on Appropriations of the Senate and
House of Representatives;
(4) the appropriate committees of jurisdiction of the Senate
and House of Representatives;
(5) the President; and
(6) the Office of Personnel Management.

§3349a. Presidential inaugural transitions

(a) In this section, the term “transitional inauguration day”
means the date on which any person swears or affirms the oath of
office as President, ;f such person is not the President on the date
preceding the date of swearing or affirming such oath of office.

(b) With respect to any vacancy that exists during the 60-day pe-
riod beginning on a transitional inauguration day, the 150-day pe-
riod under section 3346 or 3348 shall be deemed to begin on the
later of the date occurring—

(1) 90 days after such transitional inauguration day, or
(2) 90 days after the date on which the vacancy occurs.

§3349b. Holdover provisions relating to certain independent
establishments

With respect to any independent establishment for which a single
officer is the head of the establishment, sections 3345 through 3349a
shall not be construed to affect any statute that authorizes a person
to continue to serve in any office—

(1) after the expiration of the term for which such person is
appointed; and

(2) until a successor is appointed or a specified period of time
has expired.

§3349¢. Exclusion of certain officers

Sections 3345 through 3349b shall not apply to—

(1) any member who is appointed by the President, by and
with the advice and consent of the Senate to any board, com-
mission, or similar entity that—

(A) is composed of mulitiple members; and
(B) governs an independent establishment or Government
corporation, or

(2) any commissioner of the Federal Energy Regulatory Com-
mission. ‘
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ADDITIONAL VIEWS

The Committee on Governmental Affairs has a long list of legis-
lative accomplishments that have enhanced the efficiency and effec-
tiveness of the Federal government. These milestones were
achieved with bipartisan support in both Democratic and Repub-
lican controlled Administrations and Congresses. The Vacancies
Act should be no exception. As the Majority’s Report well explains,
the Vacancies Act is in need of reform. For too long, the Executive
Branch’s interpretation and implementation of that law have
stripped it of 1ts original intent and, on occasion, effectively de-
prived the Senate of its constitutional right to partake in the ap-
pointment of a number of Federal officers. Nevertheless, although
we share the Majority’s desire to amend the Vacancies Act—and
agree with many, if not most, of the policy choices contained in S.
2176—we write separately to emphasize a number of concerns we
have about the current draft of the bill. Although these concerns
were not sufficient to prevent us from voting to report the bill out
of Committee, they are nonetheless serious and, we believe, need
to be addressed before the bill is ready for final action on the Sen-
ate floor. .

Some of our reservations about the bill are largely technical, re-
flecting our concern that the bill, in fact, could be misinterpreted
and fail to do what the Committee intends it to do. Others are
more substantive in nature and rest on our fear that the Commit-
tee’s understandable desire to protect the Senate’s constitutional
prerogatives may have led it to create a situation that could pre-
vent the Executive Branch from efficiently and effectively fulfilling
its constitutional duties to execute the Congress’ laws. We discuss
these concerns in detail below. We remain hopeful that, in the bi-
partisan spirit in which this legislation has thus far progressed, we
can work out all of them before moving this bill further in the leg-
islative process.

We are pleased that the Majority included us in the discussions
leading up to the introduction and markup of 8. 2176, and we be-
lieve that, due to those discussions, agreement was reached in four
significant areas: (1) the time period of 150 days for service by an
acting official absent a nomination, (2) the need for a “cure” in the
case of a nomination made subsequent to the expiration of such pe-
riod to allow an acting official to resume the functions and duties
of the vacant office, (3) the exclusivity of the Act except in cases
in which Congress makes clear it is specifying an alternative or
supplemental means for filling vacancies, and (4) the necessity of
an enforcement mechanism to encourage nominations to be made
in a timely manner.

While these four areas are addressed in the bill, we remain con-
cerned that §3348, the enforcement mechanism, as drafted, may
not operate to achieve our goals. We must be sure that the oper-

30)
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ation of this provision does not cause an unintended shutdown of
the Federal agency within which the vacancy exists due to adminis-
trative paralysis and that the provision is drafted clearly so that
its scope, mainly the extent of government functions and duties it
would affect, is well understood. We must be clear that the non-
delegable duties we intend to have performed only by the agency
head in the event of a vacancy beyond the 150 days without a nom-
ination are only those expressly vested by law or regulation exclu-
sively in the vacant position. In this regard, we acknowledge and
appreciate the Majority’s statement that “all the normal functions
of government thus could still be performed.” For example, where
a statute or regulation specifies that an Assistant Secretary for Pol-
icy Development is responsible for overseeing policy development,
the development of policy would continue, but if a non-delegable
approval is necessary to implement the policy, that approval must
be performed by the agency head during a vacancy.

One other concept in §3348 bears emphasis. The non-delegable
duties of an agency head are not addressed in this legislation be-
cause the Committee expects that there will never be a case where
a nomination for these positions is not timely submitted.

We would like to see serious consideration given to who, other
than the first assistant or another Presidentially-appointed, Senate
confirmed official designated by the President, as a qualifying act-
ing official. We recognize the policy of maintaining the continuity
and regularity of the vacated office by allowing a first assistant to

_automatically succeed to the position and the policy of allowing any
individual nominated by the President and confirmed by the Sen-
ate to fill any “advice and consent” position. However, we believe
that more flexibility is advisable and that our ultimate goal should
be to ensure that the most qualified individual available fills the
position. One possible alternative would be to allow a third cat-
egory of individuals to temporarily fill positions, such as a qualified
individuals who have worked within the agency in which the va-
cancy cccurs for a minimum number of days and who are of a mini-
mum grade level.

On related point, we believe the length of service requirement for
first assistants who are nominees should be reevaluated. Senator-
Glenn offered an amendment at the Committee’s June 17, 1998
markup to shorten the period required for an acting official who
was a first assistant to be a nominee. As Senator Glenn noted at
markup, this requirement would preclude service by a first assist-
ant who naturally ascends to that position from within the agency,
who might be a logical choice to fill the vacancy on a permanent
basis. In considering shortening this requirement, we should strive
to ensure the smooth flow of government activity, not penalize the
individual, the agency or the taxpayers. We reiterate our pref-
erence for shortening this requirement.

We would also like to see a “safety valve” provision considered
which would extend the 150-day period for a temporary appoint-
ment for an additional period of time if the President certifies that
it is in the national interest to suspend or lengthen the period.
Such “interests” could include reasons relating to national security,
public health and safety, or financial stability. We recommend that
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information be gathered to determine which critical functions affect
such interests.

We believe that special consideration should be given to a situa-
tion in which a new president is being inaugurated. In such a case,
especially when there is a change in the political party of the new
president, there is unlikely, in many cases, to be a first assistant
who, according to the bill’s length of service requirement, would be
eligible to both serve as the acting official and be the nominee. This
limits a new Administration which may want to put its qualified
people in acting positions and nominate them as well. The Senate
should consider whether it is advisable to prohibit this type of serv-
ice categorically or whether a more narrow compromise would be
possible. In addition, we should ensure that the extended time pe-
riod for temporary appointments at the beginning of a new Admin-
istration? accurately reflects the reality of the nomination process
when a new President assumes office. We would not want to ham-
per future Administrations’ ability to become operational as quickly
as possible. :

At markup, the Committee also discussed whether nominations
could be sent up during a recess of the Senate. Specifically, we be-
lieve it is still unclear whether the bill, as written, would allow the
Administration to cure a violation by making a nomination during
recesses of the Senate. While it is clear that the Senate regularly
authorizes itself to accept Presidential messages during its re-
cesses,? and the President is permitted to submit nominations to
the Senate at any time,? in practice, nominations are not sent up
during recesses. We are concerned with assuring the smooth func-
tioning of Government. One of cur overriding concerns in reforming
the Vacancies Act should be to ensure that we are not overburden-
ing an agency head with the non-delegable responsibilities of other
positions where such a situation can be avoided. We urge the Sen-
ate to consider remedying this situation by allowing the President
to effectively notice the Senate with a letter of intent including the
name of a nominee and a statement that he intends to nominate
that person when the Senate reconvenes. By allowing such letter,
the Senate would allow the President to exercise good faith where
he wants to avoid using a recess appointment.4

Finally, we would hope that consideration will be given to in-
creasing the one-day requirement of §3348(c}. While we are
pleased that a recess will toll the temporary appointment period,
to guard against an Administration’s inadvertently missing the
one-day window and certain functions and duties unnecessarily
being delegated to the agency head, we recommend adding two
days to the requirement that the President submit a nomination
the day the Senate reconvenes.

As mentioned above, there are several other issues of concern to
us which we believe are of a technical nature. While they are im-

1The extended time periods provided in §3349b total 240 days as the Feriod for temporary
appeintments in a new Administration. This time period is applicable to all vacancies that arise
from the date of the inauguration of the new President and for the subsequent 60 days.

2S8ee 139 CR 8 (1993), 141 CR S9 (daily ed. Jan. 4, 1995), 143 CR S8 (daily ed. Jan. 7, 1397).

3See Floyd M. Riddick and Alan 8. Frumin, Riddick's Senate Procedure, p, 949 (Rev. Ed.
1992).

4 President Clinton has exercised hia Constitutionally mandated recess appointment power 45
times in five years, President Bush made 78 recess appointments in four years and President
Reagan made 239 in eight years.
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portant issues in that their resolution affects the way a new law
could be interpreted, because there is agreement between Majority
and Minority staffs to aim to address these issues in a Managers’
Amendment as the bill is considered by the full Senate, such issues
will not be enumerated here. It is our hope that all of our concerns
will be addressed in future discussions before S. 2176 is presented
for debate on the Senate floor.

We cannot leave the topic of the process by which the President
nominates federal officials without touching on the process by
which the Senate confirms them. It is getting increasingly difficult
to attract the best and brightest to government service, and those
who serve in Presidentially-appointed, Senate confirmed positions
are doing so for an average of less than two and a half years. And
because the time period from vacancy through confirmation has be-
come increasingly lengthy, we must go through this arduous proc-
ess often multiple times within a single Administration. We agree
that the Executive Branch too often takes too long to submit nomi-
nations to the Senate and that this delay not only intrudes upon
the Senate’s constitutional prerogatives but also impedes the good
functioning of government. At the same time, however, we would
be truly remiss if we failed to acknowledge that blame in this area
does not rest in the Executive Branch alone; the Senate has fre-
quently declined to exercise its advice and consent responsibility in
a timely and appropriate manner. Too often, nominations die in
Committee, languish on the Executive Calendar, or simply take
months or years to move through this Chamber. While the Senate
remains free to reject the President’s nominees when appropriate,
it owes it to both the Executive, and more importantly, the Amer-
ican people, to discharge its constitutional duty to offer—and not
withhold—its advice and, where appropriate, timely consent. We
hope that in the future the Senate 1s willing to commit itself to act
to reform its confirmation process in the same bi-partisan spirit we
expect it to exhibit in enacting this legislation.

JOHN GLENN.

CARL LEVIN.

JOE LIEBERMAN.
Max CLELAND.
ROBERT TORRICELLI,
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MINORITY VIEWS

While we associate ourselves with the concerns outlined in the
Additional Views of Senator John Glenn, our serious reservations
abut the bill prevents us from supporting this legislation in its
present form. Revisions to the Vacancies Act must reflect the reali-
ties of the nomination and confirmation process as it have evolved
over the last several years. Furthermore, it is important to recog-
nize the implication of imposing unrealistic expectations or restric-
tions on the process which could force the President to expand the
use of recess appointment authority,

We recognize the need to safeguard the Senate’s constitutional
prerogative to advise and consent to nominations of executive offi-
cers, and do not oppose efforts to clarify and bolster the Vacancies
Act as the executive mechanism (with limited and explicit excep-
tion) for the President to designate officials to temporarily fill va-
cancies in positions requiring Senate confirmation, Unfortunately,
this bill goes well beyond that justifiable but limited goals.

We are concerned that this bill would impede the functioning of
the Executive Branch. Cencerns about the inability of Presidents to
promptly submit nominees to fill positions requiring Senate con-
firmation has been a driving force prompting periodic reevaluation
of Vacancies Act provisions throughout the last two centuries, in-
cluding the present instance. Yet merely adding 30 days to the
time permitted under current law for positions to be temporarily
filled by an acting official is, in our opinion, wholly inadequate and
impractical.

While the White House certainly bears some responsibility for
the time it takes to select and advance nominees, it is a respon-
sibility that is shared by the Senate. Given that the protracted, ar-
duous, and unduly politicized Senate confirmation process contrib-
utes to making it increasingly more difficult to identify, recruit,
and screen candidates for Federal appointments, it is imprudent to
impose rigid statutory deadlines and to limit the persons eligible
to serve temporarily as acting officers in vacant positions. Within
substantial changes, we cannot support this bill.

First, this legislation too narrowly restricts who can function in
an “acting” capacity. Section 3345(a}1) of the bill can be read to
provide that, aside from another Senate-confirmed Presidential ap-
pointee designated by the President, only the “first assistant” to
the particular Senate confirmed officer who dies, resigns or is other
unable to perform the functions and duties of the position, can be
an acting officer. Early in the Administration of a newly-inaugu-
rated President, virtually the only person who could serve as acting
officers would be the first assistants from the prior Administration,
since transferring another PAS person would merely create a new
vacancy elsewhere. Moreover, the Senate could prolong the tenure
of those holdover officers simply by delaying or failing to confirm

(34)
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the President’s nominee. No President should have to accept such
a state of affairs.

Moreover, mandating that only first assistant or Senate-con-
firmed officials are eligible to serve as acting officers promotes no
legitimate public policy. Indeed, this limitation prevents a Presi-
dent from naming an experienced career employee as an acting offi-
cial, in favor of a person lacking broad experience whoe was brought
into Department by the departing official. Consequently, the bill
could preclude the President from naming the most qualified per-
son to serve as an acting officer. In addition, the lack of a first as-
sistant to a particular office that becomes vacant would leave the
position vacant until such time as the President designates a pre-
viously Senate-confirmed official to temporarily fill that vacancy as
an acting official. Given the tight time period of the Act, we fail to
see why this provision should be so narrowly drawn. Without any
justification based on its institutional interests, the Senate would
do a great disservice by adopting such a restrictive measure. There-
fore, we endorse Senator Glenn’s suggestion that serious consider-
ation be given to establishing a third category of individuals eligi-
ble to temporarily fill vacant positions,

Second, the unalterable 150 day time limit on service by acting
officers is far too rigid. Indeed, it could impair the national inter-
est. Circumstances may arise under which the President is unable
to nominate an individual for a particular office within 150 days
of a vacancy. Under this bill, the office would have to remain va-
cant even if that vacancy would undermine national security, im-
pede public health and safety, threaten financial stability, or inter-
fere with law enforcement. We believe there should be a flexible
“safety valve” available for exceptional situations, whereby the
President could certify to the Senate that a reasonable amount of
additional time is needed to designate the appropriate nominee and
that it is essential for the acting officer to continue to perform
these critical tasks in the interim without interruption.

Third, while it would not affect this President, experience has
shown that at the beginning of a new Administration, filling posi-
tions in the government requires time far longer than that speci-
fied in this bill. At the outset of a new Administration, a President
must nominate individuals to at least 320 positions in the 14 exec-
utive departments in addition teo appointing hundreds of other em-
ployees who do not require confirmation. The new President cannot
possibly make all required nominations within the 240 days al-
lowed by the bill. In 1993, when the nominations process was, if
anything, simpler than it is today, the new Administration was
able to forward only 68% of nominations within the first 240 days,
leaving 32% of positions unfilled. Unless this time period is
changed, the next Administration could effectively be facing depart-
mental shutdowns before the new President can even begin to ac-
complish what he was elected to do.

Finally, our concern about these time limitations and the con-
straints on who can be appointed is magnified many times by the
enforcement mechanism the bill establishes. It is essentially a
sanction of administrative immobilization. Section 3348 of the bill
specifies that if the President fails to forward a nomination within
tﬁe 150-day span following the occurrence of a vacancy or the with-
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drawal, rejection, or return of a first nomination, the office in ques-
tion must remain vacant until 2 nomination is made. No one—
apart from the head of the agency--can perform the functions and
duties of the office. It is imperative that the bill unequivocally en-
sure that the affected functions and duties of the office are only
those that are expressly deemed nondelegable by statute or regula-
tion. Absent that clarity, whole components of federal agencies
would have to stop their work. The potential bottleneck created by
this provision would prevent the Executive Branch from doing its
job. The Senate has tried before to enforce its policy preferences by
shutting down the federal government. It was a bad 1dea then, and
its still 1s now.

As we noted, the Senate bears partial responsibility for the time
it takes to nominate officials from Senate confirmed positions. To
further amplify, this Congress has subjected the Administration’s
nominees to unprecedented scrutiny, using almost any prior alleged
indiscretion—no matter how trivial—by a nominee as an excuse to
delay or prevent a vote. Senators have also interjected themselves
into the President’s nominations process to an unparalleled degree.
As a result, that process—the selection, recruitment, and vetting of
candidates—takes longer than ever before. While the Administra-
tion may well bear some responsibility for the slow pace of nomina-
tions, we find it troublesome that the Senate would so severely re-
strict the ability to fill vacant positions temporarily and to conduct
the people’s business while at the same time impeding the nomina-
tions process and confirming nominees at a snail’s pace.

This President has made every effort to accommodate Senators’
views about particular positions and nominees. Moreover, this
President has used his power to make recess appointments far less
than his predecessors. President Reagan made 239 recess appoint-
ments in eight years; President Bush made 78 recess appointments
in four years. President Clinton has made only 45 recess appoint-
ments in his first five years in office. If this bill passes, we antici-
pate that the President will have no alternative but to make more
recess appointments. That will hardly vindicate the Senate’s advise
and consent function.

We are anxious to craft a bill that fully protects the Senate’s ad-
vise and consent function, while affording the Executive Branch the
flexibility it needs to faithfully discharge the laws. In its current
form, this bill does not do that. Without changes to address the
problems identified above, we cannot support it,

RicHARD DURBIN.
DANIEL K. AKAKA.

O
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On Thursday, Erskine will meet with Alexis Herman and Tony Coelho about
the disability task force we created in March, and their idea for a small
ADA-related event in the next week. Attached is a briefing and talking
points for Erskine that Jeanne and I agreed upon. I will forward to
Erskine's office tonight. An event seems unlikely from a scheduling point
of view.

Briefing for Meeting with Secretary Herman and Tony Coelho
on Presidentl],s Task Force on Employment of Adults with Disabilities

_ Summary

As Chair and Vice-Chair of the new Presidentil,s Task Force on Employment
of Adults with Disabilities, Secretary Herman and Tony Coelho want to
brief you on their progress since beginning their work in March. They
also will request that the President do an event in the coming days to
commemorate the eight anniversary of the Americans with Disabilities Act.
{The anniversary is July 26.) Their concept is that the President would
acknowledge the anniversary at a small event where he would sign some
Presidential directives prepared by the Task Fcrce. We are currently
vetting these potential directives, several of which have budget
implications. Moreover, the President may not have time to do such an
event in the first place.

We recommend that you listen to the progress report, congratulate Alexis
and Tony on their work to date, and hear out their arguments for an event,
but hold open the question of whether an event is possible.

Background

In March of this year, the President signed an executive order creating
this Task Force. Its mandate is to determine what the federal government
can do to help bring the employment rate of adults with disabilities to a
rate [&kas close as possiblell8 to that of the general population. The Task
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Force is composed entirely of Administration agency heads, including those
at HHS, SSA, Education, Treasury, Commerce, Transportation, SBA, VA, EEOC,
¢PM, and the National Council on Disability. It has met once so far.

The Task Force is mandated to issue its first report on November 15, with
subsequent reports in 1999, 2000, and 2002. However, Alexis and Tony have
decided to issue an early report now, at their second meeting in July, to
show that the Task Force will move quickly to address this issue so
critical tec the disability community.

The proposal for the Presidentl,s signing of the Executive Order grew
partly out of the disability communityl,s dissatisfaction with our recent
progress on issues important to them. In early 1997, you met with a group
of Administration appointees with disabilities, led by Marca Bristo, where
the group expressed its strong support for the President but stated that
they felt disability issues too often took a back seat tc other
Administration initiatives. 1In September 1997, the President met with a
group of disability advocates, where he spoke knowledgeably about
disability issues, and endorsed the idea of a task force. He signed the
executive order in March.

(Tonyd,s rocle in the Task Force arises from his role as Chair of the
Presidentl,s Committee on Employment of People with Disabilities, as well
as his own longstanding interest in this subject as a person with a
disability. Alexis and DOL had not previously been very involved in these
issues, but have embraced them since we made the decision to have DOL
chair the Task Force.)

Specifics of Event Request

Alexis and Tony would like an event in the Roosevelt Room with 25-30
representatives of the disability community. Their proposed format is (1)
Alexis and Tony would present the President with their July report; (2)
the President would sign some directives they have prepared; and (3} the
President would make brief remarks acknowledging the anniversary.

Alexis and Tony submitted an earlier request to Scheduling for a much
larger event -- for the President to attend a meeting of the Task Force
before an audience of 200. There was little interest here in such an
event, and they have now scaled back their request.

Substantive Concerns

There are two unresolved problems with the task forced,s suggesticns for
immediate action by the President, and therefore with the concept of an
event itself. First, most of their suggestions either cost money that we
have not yet agreed to spend, or else they are fairly small items that may
not rise to the level of a Presidential directive. (See attached summary
of suggestions.) Therefore, we are trying to sort through this
hodge-podge to determine whether there is enough meat to warrant a
Presidential event, should we decide to hold one. Second, this event
would come at an awkward point in the debate on health insurance for
people with disabilities who go to work. The disability communitvy{l,s top
priority is legislation to allow people to keep Medicaid or Medicare when
they leave the SSI or $SDI rolls to return to work. Senators Jeffords and
Kennedy have introduced a bill with a cost of $5 bkillion that is
tremendously popular with the community. In addition to the tremendous
difficulty of finding $5 billion in offsets, we have major policy concerns
with the bill (e.g., partial benefit package, means-testing of Medicare).
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We have been silent about the bill publicly, but are now working quietly
with Jeffords and Kennedy on a lower-cost alternative. We do not know if
we will reach agreement with the Hill on this issue within the next week
or so, but it seems unlikely.

Alexis and Tony are aware of these issues, but are still optimistic that
we will resclve the health issue or find scome middle ground. They also
believe that the worst outcome would be no event at all.

Talking Points

Thank you so much for your hard work on this critical issue in the four
months since the President signed the Executive Order in March. I
understand that the Task Force has gotten off to a very strong start.

Thanks especially to Seth Harris [counselor to Secretary Herman, whe has
organized the work of the Task Force to date] and to Becky Ogle [newly
named Executive Director of the Task Force; an activist who handled
disability issues for the 1996 campaign].

In spite of advances in civil rights and technology that should make it
possible for more of the 50 million Americans with disabilities to work, I
know that far too many do not, especially those with severe disabilities.
Determining how to remove barriers to work for people with disabilities is
the critical work that we have asked the Task Force to undertake. I
assure you of our commitment to work constructively with you and to
consider seriously all the recommendations you make.

Because of the Presidentl,s busy schedule, it is not clear at this time
whether he can do an event. However, I know you have been working
productively with staff from Scheduling, DPC, NEC, and OMB. I encourage
you to continue to do so over the next few days as we determine whether an
event is indeed possible.

Suggestions by Task Force for Immediate Presidential Action

Major Proposals with Budget Impact

- New health initiative that is an U&incremental stepl8 toward
Kennedy-Jeffords.

- New tax credit for employers and/or individuals with disabilities with
extraordinary disability-related expenses, such as assistive technology or
a personal assistant.

- New BRIDGE grant program for states and locals to better coordinate
assistance for those seeking to return to work. :

{(The task force proposes that the President direct the relevant agency to
propose these items for inclusion in the FY2000 budget. If we were able
to reach agreement on any of these in time for an event, presumably we
would instead simply announce that it would be in the FY2000 budget.)

Cther Presidential Directives (still being vetted by OMB and agencies)

- Direct SBA to educate people with disabilities about eligibility for
Section 8(a) program,

- Direct HHS to inform states and people with disabilities about a new
Medicaid buy-in that the Administration proposed and championed, and that
was enacted as part of the Balanced Budget Act last year. It will help
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people with disabilities keep health coverage under Medicaid as their
earnings increase. (This is our answer to Kennedy-Jeffords, but
unfortunately no states have yet embraced this state option.)

- Direct federal agencies to evaluate whether the Lechnology they use is
accessible to employees with disabilities, as called for in legislation we
support.

- Direct federal agencies to make their Internet sites accessible by July
1999.

- Direct OMB to ensure that federal agencies know they are no longer under
headcount ceilings that formerly served as a disincentive for them to hire
people with disabilities who need a personal assistant, such as a reader
for a blind employee.

- Challenge Congress to extend the Work Opportunity Tax Credit and
Welfare-to-Work Tax Credit, and direct federal agencies to publicize that’
the credit can be used to hire people in the federal SSI and vocational
rehabilitation programs.

- Direct DOJ and EEOC to develop a public education campaign on ADA
requirements.

- Direct EEOC, DOJ, and SBA to educate small businesses about ADA
requirements.

- Direct federal agencies to ensure that people with disabilities are
integrated into One-Stop Centers, and that Americall,s Job Bank is
accessible to people with disabillities.

- Direct VA and Labor to work better together to return disabled veterans
to work.

- Direct federal agencies to increase the number of student interns with
disabilities.

- Direct agencies to encourage universities to increase the number of
candidates with disabilities for the Presidential Management Interns and
Presidential Scholars programs.

- Direct DOT to do a better job on outreach on the ADA and other laws.

Presidential Challenges or Statements

- Challenge Congress to enact [J&Ticket to Independencell8 proposal that we
proposed and has now been passed by the House.

- Challenge Congress to pass the Patient Bill of Rights, to help people
with disabilities who move from the disability rolls to private employment
and health insurance.

- Challenge Congress to reauthorize the Rehabilitation Act.
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TEXT:
Below is the House Committee letter on the Transportation Appropgriations
bill. Markup is tomorrow morning {7/22); therefore, we aim to send the

signed letter tc the Hill this evening. Please provide comments/clearance
no later than 6pm today. Thanks.

The Honorable Robert Livingston
Chairman

Committee on Appropriations
U.S. House of Representatives
Washington, D.C., 20515

Dear Mr. Chairman:

The purpose of this letter is to provide the Administration(,s
views on the Department of Transportation and Related Agencies
Appropriations Bill, FY 1999, as reported by the House Subcommittee. As
the Committee develops its version of the bill, your consideration of the
Administrationd, s views would be appreciated.

The Administration understands the budget constraints faced by the
Subcommittee, but is concerned that the Subcommittee bill could seriously
compromise the Coast Guardd,s and the Federal Aviation AdministrationO,s
{FAAT, s) operations and modernization projects, compromise highway safety,
and harm other important programs. The Committee could accommodate the
funding increases recommended below by adhering more closely to the
Presidentl], s request for the Airport Grants program, High Speed Rail,
Coast Guard Alteration of Bridges, and other programs. The Administration
is pleased that the Subcommittee has not included language limiting the
use of project labor agreements. However, the bill does include a number
of objectionable language provisions. The Administration(l,s concerns are
discussed below.

Essential Operations

The Administration strongly urges the Committee to fully fund the
request for Coast Guard and FAA operations. We ask that the Committee
restore the $72 million reduction to Coast Guard Operating Expenses and to
eliminate the Subcommitteell,s direction to reallocate funds among
programs. The Subcommittee mark would force the Coast Guard to lay up
certain cutters and aircraft and decommission one of the Nationil,s three
polar icebreakers, which would, among other effects, compromise the
integrity of our Exclusive Economic Zone and leave critically depleted
fish stocks under-protected.

Likewise, we asX the Committee to restore the $56 million
reduction to FAA Operations. These funds are necessary to ensure that the
FAA can hire the safety inspectors and security personnel needed to meet
the demands from increased air travel.

Coast Guard and FAA Modernization

The Administration urges the Committee to fully fund the request
for Coast Guard and FAA mecdernization to ensure that the infrastructure
necessary to fulfill their missicns in the future is available. The
Administration urges the Committee to restore the $54 million reduction to
the request for Coast Guard capital replacement funding. This funding is
necessary to complete projects that will reduce the Coast Guardl,s future
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operating costs, improve mission performance, and provide adequate
facilities and housing for Coast Guard personnel. We are particularly
concerned about large cuts to the seagoing buoy tender replacement, the
Deepwater Capability Replacement Analysis, and family housing. These cuts
ultimately would adversely impact all Ccast Guard activities, including
drug law enforcement. In addition, we urge the Committee to fully fund
the Presidentl, s request for the Nationwide Differential Global
Positioning System and for adding a seccnd civil signal to the Global
Positioning System.

The Administration urges the Committee to provide an additional
$130 million for the FAA Facilities and Equipment account. Funding at any
lower level could delay National Airspace System Modernization. 1In
particular, full funding is required for the Host Computer replacement and
other Year 2000 conversion activities. The Administration objects to the
elimination of funding for the Flight 2000 program. This program is a key
element of the FAADQ,s plans to make a transition to a more efficient, user
involved, satellite-based air traffic control system tc meet the air
traffic needs of the next century.

Aamtrak

The Administration commends the Subcommittee for funding Amtrak at
$609 million, just $12 million below the President(],s Request. We urge
the Committee to allow Amtrak to invest these capital funds flexibly, as
provided in the Senate bill and as presently done by Federal Transit
Administration grantees. In addition, the requirement that the Housge and
Senate Appropriations Committees approve a Capital plan for Amtrak
constitutes a legislative vetc. The Administration will interpret this
provision to require notification only, since any other interpretation
would contradict the Supreme Court ruling in INS vs. Chadha.

National Highway Traffic Safety Administration

To protect the safety of automobile travelers adequately, the
Administration asks that the Committee work with the authorizing
committees and provide an additional $12 million for high-priority
National Highway Traffic Safety Administration programs. These vehicle
safety and consumer information activities are essential to provide
consumers with up-to-date safety information, to conduct critical research
on advanced air bag systems and the bicmechanics of injury, and to develop
improved crash test dummies.

Access-to-Jobs

The Administration requests that the Committee provide an
additional $50 million to fully fund the President(,s request of $100
million for the Access-to-Jobs program. This program is a critical
component of the Administrationll,s welfare reform effort. The additional
resources are essential to helping more individuals in communities around
the country make a successful transition from welfare to work.

Office of the Secretary

The Administration urges the Committee to provide the Presidentd,s
requested $62 million for the Office of the Secretary and to delete the
Subcommitteell, s recommended new account structure and limitation on
political appointees. These adjustments to the Subcommittee bill are
necessary to avoid a reduction-in-force and to allow the Secretary to
manage the department effectively.
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Farmarks

The Subcommittee has earmarked almost 300 transit projects, as
well as many airport, Intelligent Transportation System, and rail
projects. Consistent with the Administration(l,s objecticn to earmarks in
TEA-21, the Administration believes that funds should not be directed to
projects that cannot meet established selection c¢riteria.

Language Provisions

We understand that an amendment may be offered that would, like
the Senate, limit the use of project labor agreements. The Secretary of
Transportation has indicated that he would recommend that the President
veto the bill if it were to contain such a provision.

The Administration requests that the Committee delete the
provisions in both the Coast Guard and FAA operating expenses language
that would prohibit the Coast Guard and the FAA from evaluating options
for collecting fees for their services. User fees may be a critical means
in the future for ensuring that the Coast Guard and the FAA have adedquate
resources to meet their operating and capital needs without significantly
reducing other vital transportation programs.

The Administration strongly objects to the Subcommittee
prohibition of any future changes to automobile fuel economy (CAFE)
standards. This significant pblicy issue should be addressed analytically
through the process in place under Federal law and not preemptively
settled through the appropriations process.

Finally, the Administration is pleased that the Subcommittee
recognizes the need to review the Coast Guardl,s roles and missions but
objects to the Subcommitteell, s proposed blue-ribbon panel. This proposal
would add significant administrative and procedural requirements to the
process, delay the Deepwater contract by at least a year, and be more
costly that the Administration(,s proposed advisory council. The advisory
council will provide an objective, third-party assessment of the Coast
Guardd, s roles and missions in a time frame consistent with the planned
Deepwater procurement.

We look forward to working with the Committee to address our
mutual concerns.

Sincerely,

Jacob J. Lew
Acting Director

Identical Letter Sent to The Honorable Robert Livingston,
The Honorable David R. Obey, The Honorable Frank R. Wolf,
and The Honorable Martin 0. Sabo
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Latest draft of rural agenda for Thursday.
—————————————————————— Forwarded by Thomas L. Freedman/OPD/EQP on 07/21/9%8
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| July 23, 1998 [DRAFT]

FIVE AND A HALF YEARS OF PROGRESS. For five and a half years, President Clinton and Vice
President Gore have worked to expand opportunity for rural Americans and farm families. The
Administration has worked to help farmers manage risk and address market volatility, provided
critical disaster assistance to rural homeowners, farm owners, and business owners, as well as to
ranchers who have lost livestock, expanded U.S. agricultural exports, improved our school lunch
programs by buying surplus commodities, and worked to diversify the sources of enterprise and
income in rural America.

SEVERAL CHALLENGES REMAIN. But rural America still faces challenges -- with the economic
crisis in Asia weakening some of our best customers for farm products, with strong world crop
production bringing prices down, and with farmers facing floods and fires and drought and crop
disease. President Clinton's four-point action plan for rural America addresses these challenges
by:

Expanding the rural economy through exports and development;

Improving the farm income safety net;

Strengthening our rural infrastructure by improving transportation, protecting
universal service, and improving our schools; and

Promoting health and welfare for rural America

A FOUR-POINT ACTION PLAN FOR RURAL AMERICA

1. EXPANDING THE RURAL ECONOMY THROUGH EXPORTS AND DEVELOPMENT

. Implementing the Wheat Purchase Initiative. On Saturday, President Clinton took strong
steps to help our family farmers and to reduce crop surpluses at home. He directed the
Secretary of Agriculture to purchase more than 80 million bushels of wheat, which could lift
prices as much as 13 cents a bushel. With this wheat, the President will launch a new food
aid initiative to press the world struggle against hunger.  Secretary Glickman, working with
our Agency for International Development, will oversee substantial donations of U.S. wheat
to countries where the need is greatest -- places such as Sudan and Indonesia. Donations
will also be made to private humanitarian groups. It’s good for American farmers and good
for our economy.

. Exempting Food Exports from U.S. Sanctions Policy. President Clinton signed into law
an exemption for US food exports from economic sanctions required by the nuclear
non-proliferation law. This law will allow American farmers to sell wheat to Pakistan, the
market for 7 percent of US wheat. But, Congress should do more to give us the broadest
possible flexibility. [ADD SANCTIONS/EU PIECE FROM SIEWERT/LAEL)]

. Fighting for Full Funding of the IMF to Shore Up America’s Customers Around the
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World. We must keep the market for our products growing by paying our dues to the
International Monctary Fund so that we can stabilize and help to reform Asian economies
that are such important customers for America's farmers, and for our other exporters who are
responsible for 30 percent of the remarkable growth we have enjoyed since 1993.

Promoting an Aggressive Regional Approach to Free Trade. The Clinton Administration
has put in place a comprehensive approach to opening agricultural markets in each of our
key export markets. NAFTA opened Mexico and Canada to U.S. exports; now, exports are
up __ percent [CK]. We have established an agricultural negotiating group in the FTAA
talks and important discussions on specific agricultural products in APEC. And for the first
time ever under the Transatlantic Economic Partnership, we have a mechanism in place to
facilitate cooperation with Europe on a range of issues, including approval of genetically
modified organisms.

Enforcing Our Trade Agreements. This administration has brought and won a number of
important agricultural disputes, including the European Union’s restrictions on hormone
grown beef, bananas and pork in the Phillippines. We have been aggressive in using every
tool at our disposal to ensure that agreements made are agreements kept.

Carrying Over EEP Balances. Congress has consistently refused to fully fund our efforts
to enhance the ability of American business to export their farm products around the world.
We are now looking at ways to ensure that the Export Enhancement Program has (“EEP”) is
flexible enough to move balances lefty at the end of the year into other programs to fund
additional sales of US crops. The Administration’s FY 1999 Budget already proposes that
unused balances be carried over into subsequent years to expand U.S. exports.

Announcing New USDA Initiative on Rural Development. Today, President Clinton is
announcing that (1) USDA is awarding more than $10 million in loans and grants for rural
housing in 11 states, including Alabama, Florida, Indiana, Michigan, Mississippi, New
Mexico, North Dakota, South Dakota, Pennsylvania, Virginia, and Washington; (2) he is
instructing Secretary Glickman to target $237 million in existing funding into the Northemn
Great Plains Initiative, funding rural development projects in South Dakota, North Dakota,
Iowa, Minnesota, and Nebraska; and (3) USDA is providing $1 million in rural business
enterprise grants. [USDA NEEDS TO CHECK THIS]

Increasing Access to Capital in Rural America. 'The Clinton Administration has invested
more than $175 million in the nation’s three rural empowerment zones and 33 rural
enterprise communities (EZ/ECs) since 1995, creating or saving over 7,000 jobs. And more
than 700,000 rural citizens now receive additional services in the EZ/EC’s as a result of
USDA loans, grants, and programs. [NEED TO ADD INFO FROM USDA, SBA, CDFI?]

IMPROVING THE FARM INCOME SAFETY NET

Helping Farmers and Ranchers in Need, The President urged emergency funding in the
FY 1999 Agriculture Appropriations bill to address extraordinary conditions in many regions
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of the country. The bill is now going to conference, and the Administration urges the
conference commitiee to include emergency funding for the three purposes the President
originally recommended:

- Supplemental Crop Insurance Benefits. A new supplemental crop insurance
payment would be made to farmers who have had losses sufficient to trigger regular
crop insurance indemnity payments in three out of the last five years (on the
condition that the indemnity payment was greater than the insurance premium paid
by both the farmer and USDA). This option avoids market intervention while
providing assistance to areas in greatest need. It would benefit about
45,000-50,000 farmers at a cost of about $400 million in the first year, and
substantially less thereafter.

- Crop and Pasture Flood Compensation. Payments would be made to farmers and
ranchers whose crop or pasture land is under standing water (a problem particularly
in certain parts of the Dakotas). They would receive payments equal to the rental
value of the land each year the land is flooded. It would cost about $40-60 million
annually.

- Replenish the Disaster Reserve for Livestock Feed Losses. This would replenish
with USDA-held forfeited grain a fund used over the last two years to provide
emergency feed and livestock assistance to cover and prevent losses due to natural
disasters. The 1996 Farm Bill limited the disaster reserve to about $60 million in
resources; these resources are now almost exhausted and there is no authority to
replenish the fund. The program has been of particular help in getting feed to cattle
after blizzards in the Dakotas, New Mexico and the Midwest, but has also aided
livestock producers in New York and California. The cost would be about §15
million for the first year.

Enhancing the Fund for Rural America. The Fund provides additional resources for rural
development and innovative agricultural research that are vitally needed to improve the
quality of life in rural America and increase the productivity of U.S. farmers. The
Administration proposed creating the Fund in 1996 to boost the overall Federal investment
in these activities. Congress recently passed by overwhelming margins the Agricultural
Research, Extension, and Education Reform Act of 1998, which extended the authority for
the Fund while increasing its resources. Unfortunately, Congress has refused to fund this
effort in the FY 1999 Agriculture Appropriations bill. The Administration strongly urges
full funding in this appropriations bill.

Improving Crop Insurance. The President has instructed Secretary Glickman to redouble
his efforts to augment the current crop insurance program to more adequately meet farmers’
needs to protect against farm income losses. Federal crop insurance represents a
fundamental fabric of the farm safety net, yet circumstances in some regions reveal the
shortcomings of the current program.

- The proposed Supplemental Crop Insurance Benefit (above) is a designed to meet a
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specific regional need.
- USDA is working on pilot programs, including one for dairy farmers.

- USDA is exploring the feasibility of a Whole Farm Coverage Insurance Program,
based on the farmer's income tax information. The appeal of such a product is that
producers could insure their whole farm, not just individual crops as under the
current program. Whole farm insurance could also potentially address the problem
of insuring minor crops and livestock. However, there are a number of rating issues
that need to be addressed and USDA lacks legal authority to insure livestock under
permanent programs.

[PUT TEXAS DISASTER ASSISTANCE HERE]

STRENGTHENING OUR RURAL INFRASTRUCTURE BY IMPROVING TRANSPORTATION,
PROTECTING UNIVERSAL SERVICE, AND IMPROVING OUR SCHOOLS

Investing in Rural Transportation Systems. President Clinton recently signed the
Transportation Equity Act for the 21st Century (TEA-21), which guarantees nearly $200
billion over six years to continue rebuilding America’s transportation infrastructure. Rural
America will benefit from increased investment in new and expanded rural transportation
systems, including highways and highway safety, rural transit systems, small and rural rail
carriers, and “essential air service” to small communities. TEA-21 requires greater
consultation between state and local officials, to ensure a more efficient, far-reaching
transportation system in rural areas. TEA-21 also provides funding for transportation
services to help welfare recipients get to jobs, training programs and child care centers; 20
percent of the funds are set aside for rural areas. Finally, TEA-21 extends the Ethanol Tax
Credit through FY 2007, to encourage the use of ethanol in gasoline and protect the
environment.

Announcing the Administration’s Long-Term Agricultural Transportation Strategy. On
July 27-28, in Kansas City, USDA Secretary Glickman will host a summit on “Agricultural
Transportation Challenges for the 21st Century.” Department of Transportation Secretary
Rodney Slater will join with Secretary Glickman in announcing the Clinton Administration's
Long-Term Agricultural Transportation Strategy, to respond to these important challenges.

Protecting Universal Service. President Clinton strongly supports universal service, a
long-standing goal of ensuring that all Americans have access to affordable telephone
service. More than 38 million residential and business subscribers are served by telephone
companies that receive support for serving “high cost” (rural) areas. Without universal
service, telephone rates would be prohibitively expensive for many Americans living in rural
areas and, as a result, they would not be able to enjoy the benefits of Internet access and
phone service. All Americans would then lose, since our telecommunications system is
much more valuable to the nation when we are all connected. The President also supports
the e-rate, which would expand universal service to include schools, libraries, and rural
health care providers. Unfortunately, some members of Congress have introduced
legislation ' which would repeal the e-rate and undermine universal service. The President
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urges the Congress to join him in supporting universal service.

Pushing for Rural School Modernization. Almost one-half of the nation’s 80,000 public
elementary and secondary schools are located in rural or small town areas. According to the
U.S. General Accounting Office, 30 percent of those rural and small town schools (educating
4.5 million children) have at least one building in need of extensive repair or replacement.
We must move forward this year with a comprehensive effort to address the needs of rural
schoolchildren.

Building a Digital Library for Rural America. The goal of this initiative is to dramatically
increase the quantity, quality and accessibility of networked information related to agriculture
and rural development by leveraging USDA’s existing investment in research and education
at our nation’s land-grant colleges.

Developing Distance Learning. President Clinton has proposed legislation that would make
it easier for Americans to gain access to new skills using distance learning. In its proposal
for reauthorization of the Higher Education Act (HEA), the Clinton Administration is
seeking to broaden opportunities for distance learners by: including computers in the “cost of
attendance” for purposes of financial aid; allowing institutions that offer more than 50
percent of their courses using distance learning to be eligible for student aid; and providing
grants to “virtual universities” and other experiments with distance learning with a program
called “Learning Anytime, Anywhere Partnerships.”

PROMOTING HEALTH AND WELFARE FOR RURAL AMERICA

Advancing Telemedicine. The President has set a goal of connecting all rural clinics and
hospitals to the “information superhighway.” In 1996, he signed the
Telecommunications Act, which expanded the definition of universal service to include
rural health care providers (hospitals, clinics, community health care centers, local
health departments, and medical schools). The program (administered by an
independent corporation established by the FCC) is designed to ensure that rural
health care providers pay no more than their urban counterparts for
telecommunication services. This will help improve the quality of care in rural America
by allowing patients to receive advice from the best specialists in the country.

Improving Food Safety. The President's Food Safety Initiative is a comprehensive plan for
improving food safety, including education, new technology, standards and more inspectors
to make sure all food, including food that is imported, is safe. Congress should fund this
$101 million initiative when it is raised in Agricultural Appropriations conference.
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OTHERS TO CONSIDER

) $3 Billion to Help Move More People from Welfare to Work. Because of the President’s
leadership, the 1997 Balanced Budget Act included the total funding requested by the
President for the creation of his $3 billion welfare-to-work fund. The Department of Labor
is committed to ensuring that roughly 30 percent of these grants are provided to rural areas.
This program will help states and local communities move long-term welfare recipients, and
certain non-custodial parents, into lasting, unsubsidized jobs. These funds can be used for
job creation, job placement and job retention efforts, including wage subsidies to private
employers and other critical post-employment support services.

. Educational Opportunity zones (EOZ) in high-need urban and rural school districts.
This is $1.5 billion over 5 years to help high-need urban and rural school districts undertake
serious reforms to raise standards -- including ending social promotion, intervening in failing
schools, and dealing with low-performing teachers.

. Tech Lit. Connect every classroom in America to the internet and provide support for
high-quality on-line content and software, computers, and for teachers to learn how to use
tehcnology in the classroom. This involves e-rate and a host of technology programs
including the Technology Literacy Challenge Fund, distance learning programs, technology
challenge grants, and a new proposal unveiled by the President at his MIT speech earlier this
summer.

o High-quality after-school programs in high-need urban and rural schools. The President
got $40 million for this program as part of the balanced budget, and he has proposed $1
billion over 5 years to help an additional 500,000 children get access to quality after-school
programs each year.
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL}

CREATOR: Cathy R. Mays ( CN=Cathy R. Mays/QU=0PD/Q=EQP [ OPD ] )
CREATION DATE/TIME:21-JUL-1998 16:05:39.00

SUBJECT: Next COS Scheduling Mtg.

TO: Elena Kagan ( CN=Elena Kagan/QU=0PD/O=EQOP @ EQP [ OPD ] )}
READ : UNKNOWN

TO: Christa Robinson ( CN=Christa Robinson/QU=0PD/O=EOP € EOP [ OPD ] )}
READ : UNKNOWN

CC: Laura Emmett ( CN=Laura Emmett/QU=WHO/O=EQOP @ EOP [ WHO ] )}
READ : UNKNOWN

Carole A. Parmelee
07/21/98 03:22:58 PM

Record Type: Record

To: See the distributicon list at the bottom of this message
ce:

Subject: Next CO0S Scheduling Mtg.

...this week's C0S Scheduling meeting will be held on Thursday afterncon,
July 23, at 4:30 PM. Thanks

Message Sent
TO:
Charles J. Payson/WHO/EQP

Phillip Caplan/WHO/ECP

Craig T. Smith/WHO/EOP

Christopher J. Lavery/WHOQ/EQOP

KERRICK_D @ Al @ CD @ LNGTWY

John Podesta/WHO/EQP

Sara M. Latham/WHO/EOP .
Douglas B. Sosnik/WHO/EOP

Rahm I. Emanuel/WHO/EQCP

SPERLING_G @ Al @ CD @ LNGTWY

Bruce N. Reed/OPD/EOP

MCHUGH_L @ Al @ CD @ LNGTWY

Michael D. McCurry/WHQ/EQP

Stephanie S. Streett/WHO/EOP

Nancy V. Hernreich/WHO/EQOP

Cheryl M. Carter/WHO/EOP

Michael Waldman/WHO/EOP

Maria Echaveste/WHO/EQP

June G. Turner/WHO/EQOP

Kevin S. Moran/WHO/EOP
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Michelle Crisci/wHO/EQOP
Russell W. Horwitz/OPD/EOP
Cathy R. Mays/OPD/EQP

Lori L. Anderson/WHO/EQP
Marjorie Tarmey/wWHO/EOP

Ron Klain/QVP @ OVP

Debbie B Bengtson/QVP @ OVP
MILLISON_C @ Al @ CD @ LNGTWY
Lisa A. Berg/OVP @ OVP
Marjorie Tarmey/WHO/EQP
Raymond E. Donnelly IIT/WHO/EQOP
Elisa Millsap/WHQ/EQP
Jeffrey A. Forbes/WHO/EQP
Elisabeth S. Steele/OVP @ QVP
Laura K. Capps/WHQ/EOP

Dan K. Rosenthal/WHO/EOP
Patricia Solis-Doyle/WHO/EQP
Katharine Button/WHQ/EOQOP
Ellen M. Lovell/WHG/EQP

Paul E. Begala/WHO/EQOP
"Eleanor S. Parker/WHO/EQP
Nelson Reyneri/WHO/EOP
Ansley Jones/OVP @ OVP

Todd Stern/WHO/EQP

Carolyn E. Cleveland/WHO/ECP
Jonathan H. Adashek/WHO/EOQOP
Virginia Apuzzo/WHQ/EOQOP
Brooks E. Scoville/WHQ/EQOP
Elisabeth Steele/WHO/EOP
Jeffrey M. Smith/QOSTP/ECQP
bominique L. Cano/WHQ/EOP
Douglas R. Matties/CA/EOP
Peter A. Weissman/OPD/EOP :
Virginia N. Rustique/WHO/EOP
Elisabeth Steele/WHO/EQP
Lori L. Anderson/WHO/EOP
Darby E. Stott/WHO/EQCP
Minyon Moore/WHO/EOP
Capricia P. Marshall/WHO/EOP
Eric P. Hothem/WHOQ/EQP

Ruby Shamir/WHO/EQP

Brooks E. Scoville/WHO/EQOP
Michael D. Malone/WHO/ECP
Virginia Apuzzo/WHO/EQP
Dominique L. Cano/WHO/EOP
Dawn L. Smalls/WHO/EOP
Carole A. Parmelee/WHO/EQP
Jonathan E. Smith/WHO/EQP
Anthony J. Gibson/OSTP/ECP
Todd P. Romero/WHO/EOP
Melissa G. Green/OPD/EQP
Ellen M. Lovell/WHO/EOP
Jessica L. Gibson/WHO/EOP
Kim B. Widdess/WHO/EOP
HILLIARD_B @ Al @ CD @ VAXGTWY
Virginia L. Cearley/WHO/EOP
Stacie Spector/WHQO/ECP

Maya Seiden/WHO/EQP

Leslie Bernstein/WHO/EQP
Sean P. Maloney/WHQ/EOP
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Maria E. Soto/WHO/EOP
Jocelyn Neis/WHO/EOQOP
Mindy E. Myers/WHO/EOP
Nancy Marlow/CEQ/EQP
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RECORD TYPE: PRESIDENTIAI, (NOTES MAIL)

CREATOR: Julie A. Fernandes ( CN=Julie A. Fernandes/QU=0PD/O=EOP [ OPD ] )

CREATION DATE/TIME:21-JUL-1998 16:12:11.00

SUBJECT: URGENT--REVISED LABOR Report on HR4257 A bill to amend the Fair Labor Stan

TC: Elena Kagan ( CN=Elena Kagan/QU=0PD/QO=EOP @ EQP [ OPD ] )
READ : UNKNOWN

CC: Laura Emmett ( CN=Laura Emmett/QU=WHO/O=EOP @ EOP [ WHO ] }
READ : UNKNOWN

TEXT:
FYI. Attached is a more recent version of the Amish letter.

From: Melissa N. Benton on 07/21/98 03:29:18 PM

Record Type: Record

To: See the distribution list at the bottom of this message

cc:

Subject: URGENT~--REVISED LABOR Report on HR4257 A bill to amend the Fair

Labor Standards Act of 1938 to permit certain youth to perform certain
work with wood products.

03:28 PM ----=-———-——-mm e — - ——
Total Pages:

LRM ID: MNB208

EXECUTIVE QFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
Wwashington, D.C. 20503-0001

Tuesday, July 21, 1998

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison QOfficer - See Distribution below
FROM: Janet R. Forsgren (for} Assistant Director for Legislative
Reference
OMB CONTACT: Melissa N. Benton

PHONE: (202)}395-7887 FAX: (202)395-6148
SUBJECT: REVISED LABOR Report on HR4257 A bill to amend the Fair

Labor Standards Act of 1938 to permit certain youth to perform certain
work with wood products.

DEADLINE: 5 p.m. Tuesday, July 21, 1998

In accordance with OMB Circular A-19, OMB requests the views of your
agency on the above subject before advising on its relationship to the
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program of the President. Please advise us if this item will affect
direct spending or receipts for purposes of the "Pay-As-You-Go" provisions
of Title XIIT of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS :
DISTRIBUTION LIST

AGENCIES:
61-JUSTICE - L. Anthony Sutin - (202) 514-2141

ECP:

Barbara Chow

Sandra Yamin

Barry White

Larry R. Matlack

Debra J. Bond

Sarah Rosen

William P. Marshall

Lisa M. Brown

Julie A. Fernandes

Maureen T. Shea

- ABERCROMBI_G

Kate P. Donovan

Broderick Johnson

Robexrt G. Damus

Karen Tramontano

James C. Murr

Janet R. Forsgren

LRM ID: MNB208 SUBJECT: REVISED LABOR Report on HR4257 A bill to amend
the Fair Labor Standards Act of 1938 to permit certain youth to perform
certain work with wood products.

RESPONSE TO
LEGISLATIVE REFERRAL
MEMORANDUM

If your response to this request for views is short (e.g., concur/no
comment), we prefer that you respond by e-mail or by faxing us this
response sheet. If the response is short and you prefer to call, please
call the branch-wide line shown below (NOT the analyst's line) to leave a
message with a legislative assistant.

You may also respond by:

(1) calling the analyst/attorney's direct line (you will be
cennected to voice mail if the analyst does not answer); or

(2) sending us a memo or letter
Please include the LRM number shown above, and the subject shown below.

TO: Melissa N. Benton Phone: 395-7887 Fax: 395-6148
Office of Management and Budget
Branch-Wide Line (to reach legislative assistant): 395-7362

FROM: _ (Date)

(Name)

{Agency)
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{Telephone)

The following is the response of our agency to your reguest for views on
the above-~captioned subject:

Concur

No Objection

No Comment

See proposed edits on pages

Other:

FAX RETURN of pages, attached to this response sheet

DRAFT 07/21/98 3:22 PM

The Honorable William F. Goodling
Chairman

Committee on Education and the Workforce
U.S. House of Representatives
Washington, D.C. 20515

Dear Chairman Goodling:

I understand that the Committee on Education and the Workforce will soon
consider H.R. 4257, which would allow certain youths as young as 14 years
of age to work in industries that process wood products {including
sawmills) if they are members of a religious sect whose teachings do not
permit formal education beyond the eight grade. The Department has
serious concerns about the bill as drafted. We look forward to an
opportunity to consider, with the Committee, how we might best achieve the
objective of accommodating the goals of the Amish, consistent with a need
to protect childrenl, s safety and health.

The bill is designed to address the concerns of Amish families whose faith
prescribes that children complete their formal education at age 14 and
work alongside other members of their community. As farm land becomes
scarcer, working alongside their families increasingly means working but
in non-farm occupations, including lumber and wood processing, to which
the Amish are turning to support their families and sustain their
communities.

Currently, under the Fair Labor Standards Actll,s child labor provisions,
minors under the age of 16 are prohibited from working in manufacturing
operations, including sawmills. In addition, the Act gives the Secretary
of Labor the authority to prohibit the employment of minors under
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: Cynthia A. Rice ( CN=Cynthia A. Rice/QU=0PD/O=EOP [ OPD } )
CREATION DATE/TIME:21-JUL-1998 17:14:02.00

SUBJECT: What's new with Hatch?

TQ: Elena Kagan ( CN=Elena Kagan/OU=0PD/O=EOP @ EOP [ OPD ] )
READ : UNKNOWN '

TO: Laura Emmett ( CN=Laura Emmett/QU=WHO/O=ECP @ EOP [ WHO ] )
READ : UNKNOWN

TO: Bruce N. Reed { CN=Bruce N. Reed/0U=0PD/0O=EQP @ EOP [ OPD 1] )
READ : UNKNOWN

TEXT:
what's new with Hatch? Larry Stein and Kevin Burke both mentioned the
meeting to me today (Tom Mahr had called Kevin) and I feigned knowlege.
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: Julianne B. Corbett ( CN=Julianne B, Corbett/OQU=WHO/O=EOP [ WHOC'] )
CREATION DATE/TIME;21-JUL-1998 17:30:21.00

SUBJECT: Listen in line- July 21 |

TO: Amy W. Tobe ( CN=Amy W. Tobe/OU=WHO/O=EOP @ EQOP [ WHO ] )
READ : UNKNCOWN

TO: Joseph P. Lockhart ( CN=Joseph P. Lockhart/QU=WHO/O=EOP @ EOP [ WHO ] )
READ : UNKNOWN

TO: Robert S. Weiner { CN=Robert S. Weiner/OU=ONDCP/O=EQP @ EQP [ ONDCP ] }
READ : UNKNOWN

TO: Fred DuVal ( CN=Fred Duval/OU=WHO/O=ECP @ EOP [ WHO ] }
READ ; UNKNOWN

TO: Minyon Moore ( CN=Minyon Moore/OU=WHO/O=EQOP @ EOP [ WHO ] )
READ : UNKNOWN

TO: Barry R. McCaffrey ( CN=Barry R. McCaffrey/OU=ONDCP/0=EQP @ EOP [ ONDCP ],)
READ : UNKNOWN

TO: Sandra Thurman ( CN=Sandra Thurman/OU=0PD/O=EQCP @ EOP [ OPD ] )
READ : UNKNOWN

TO: Audrey T. Haynes ( CN=Audrey T. Haynes/O=0VP @ OVP [ UNKNOWN ] )
READ : UNKNOWN

TO: Gene B. Sperling ( CN=Gene B. Sperling/QU=0PD/0=EQP @ EOP [ OPD ] )
READ : UNKNOWN

TO: Mickey Ibarra ( CN=Mickey Ibarra/QU=WHO/O=EQP @ EOP [ WHO ] )
READ : UNKNOWN

TO: Craig T. Smith ( CN=Craig T. Smith/OU=WHO/O=EOP @ EOP [ WHO ] )
READ : UNKNOWN

TO: Sidney Blumenthal ( CN=Sidney Blumenthal/OU=WHO/O=EQP @ EOP [ WHO ] )
READ : UNKNOWN

TO: Eleanor S. Parker ( CN=Eleanor $. Parker/QU=WHO/O=EQOP @ EOP [ WHO ] )
READ ; UNKNOWN

TO: Michael D. McCurry ( CN=Michael D. McCurry/OU=WHO/Q=EQOP @ EQOP [ WHO ] )
READ : UNKNOWN

TO: Michelle Crisci ( CN=Michelle Crisci/QU=WHO/O=EQP @ EOP [ WHO ] )
READ : UNKNOWN

TO: Jake Siewert ( CN=Jake Siewert/OU=OPD/Q=EQOP @ EOP [ OPD ] )
READ : UNKNOWN

TO: Beverly J. Barnes ( CN=Beverly J. Barnes/QU=WHO/O=EQP @ EOP [ WHO ] )
READ : UNKNOWN

TO: Barry J. Toiv { CN=Barry J. Toiv/OU=WHO/Q=EQP @ EQP [ WHO ] )
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READ : UNKNOWN

TO: James E. Kennedy ( CN=James E, Kennedy/OU=WHO/O0=EQP @€ EOP [ WHO } )
READ : UNKNOWN

TO: Lynn G. Cutler { CN=Lynn G. Cutler/OU=WHO/O=ECP @ EOP [ WHO ] )
READ : UNKNOWN

TO: Elena Kagan ( CN=Elena Kagan/OU=0PD/Q=EQOP @ EQP [ OPD ] )
READ : UNKNOWN

TO: Kathleen A. McGinty { CN=Kathleen A. McGinty/QU=CEQ/C=EQP @ EOP [ CEQ 1 )
READ : UNKNCWN

TO: Jacob J. Lew ( CN=Jacob J. Lew/OU=OMB/0=EOQOP @ EQOP [ CMB ] )
READ : UNKNOWN

TO: Bruce N. Reed ( CN=Bruce N. Reed/QU=0PD/O=EQP @ EQOP [ OPD ] }
READ : UNKNOWN

TO: Maria Echaveste ( CN=Maria Echaveste/OU=WHO/O=EQP @ EQP [ WHO ] )
READ : UNKNOWN

TO: Lawrence J. Stein { CN=Lawrence J. Stein/OU=WHO/O=EQP @ EOP [ WHO ] )
READ ; UNKNOWN

TO: Thurgeood Marshall Jr ( CN=Thurgood Marshall Jr/OU=WHO/0O=EQP @ ECP [ WHO ] )
READ : UNKNOWN

TO: Ann F, Lewis {( CN=Ann F. Lewis/QU=WHO/O=EOP @ EOP [ WHO ] )
READ : UNKNOWN

TO: Paul E. Begala { CN=Paul E. Begala/QU=WHO/O=EQOP @ EOP [ WHO ] )}
READ : UNKNOWN

TO: Douglas B. Sosnik ( CN=Douglas B. Sosnik/QU=WHO/O0=EQOP @ EOP { WHO ] )
READ : UNKNOWN )

TO: John Podesta ( CN=John Podesta/QU=WHO/O=EQP @ EOP [ WHO ] )
READ : UNKNOWN

TO: Erskine B. Bowles ( CN=Erskine B. Bowles/OU=WHO/O=EQP @ EQP [ WHO ] )
READ : UNKNOWN

TEXT:
ATTENTION SENIOR STAFF!

In an effort to let you know what your colleagues are saying "on the air",
the White House Press Office has created a "Listen-In" Line for radio
interviews. Radio Outreach is an important (an easy) way to get cur
message out there, and listening to interviews is the best way to learn
how to deal with radio hosts!

The Radio Office will update the line as interviews occur and we will
e-mail you when something new is available. We encourage you to call int

Now available on the White House listen-in line:

Staff: JIM KENNEDY
Station: KMOX -AM St. LOUIS, Missouri
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Show: Charles Jaco's "NEWSMAKERS"
addt'l Info: 50, 000 WATTS, reaching 6 states
aired: July 20 at 4:30 EST

TO LISTEN NOW..... CALL 6-5040
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RECORD TYPE: PRESIDENTIAL, (NOTES MAIL)

CREATOR: Kate P. Donovan ( CN=Kate P. Donovan/QU=0OMB/O=EQP { OMB ] )
CREATION DATE/TIME:ZL*JUL—1998 17:55:37.00

SUBJECT: URGENT: Foreign Operations House Committee Letter

TO: G. E. DeSeve { CN=G. E. DeSeve/OU=OMB/0O=EQPREQP [ OMB ] )
READ : UNKNOWN

TO: Jeffrey M. Smith ( CN=Jeffrey M. Smith/QU=0STP/C=EQOPREOP [ OSTP ] )
READ : UNKNOWN

TO: Wesley P. Warren { CN=Wesley P. Warren/QU=CEQ/O=EQPREOP [ CEQ 1 )
READ : UNKNOWN

TO: Lisa M. Kountoupes ( CN=Lisa M. Kountoupes/OU=WHO/O=EOP@EOP [ WHO ] )
READ : UNKNOWN

TO: William P. Marshall ( CN=William P. Marshall/QU=WHO/O=EQPGEQP [ WHO ] )
READ : UNKNOWN

TO: Martha Foley ( CN=Martha Foley/QU=WHQ/0O=EQOP@EQOP [ WHO ] }
READ : UNKNOWN

TO: Sally Katzen ( CN=Sally Katzen/QU=OPD/QO=EQOPGEQOP [ QPD ] )
READ : UNKNOWN

TO: John Podesta ( CN=John Podesta/QU=WHQ/0O=EOP@EQP [ WHO ] )
READ :;: UNKNOWN

TO: RUDMAN_MEA1@CDE@VAXGTWY ( RUDMAN_MEAl@CDEVAXGTWY [ UNKNOWN ] } (NSC}
READ : UNKNOWN

TO: Todd Stern ( CN=Todd Stern/QU=WHO/O=EOPE@ECP [ WHO ] )
READ : UNKNOWN

TO: Kerri A. Jones ( CN=Kerri A. Jones/OU=0STP/QO=EQPE@EQOP [ OSTP ] )
READ : UNKNOWN

TO: Kathleen A. McGinty ( CN=Kathleen A. McGinty/QU=CEQ/QO=EOPREQOP [ CEQ ] )
READ : UNKNOWN

TO: Joshua Gotbaum ( CN=Joshua Gotbaum/OU=0OMB/O=EQOP@EQOP [ OMB ] )
READ : UNKNOWN

TO: Ron Klain {( CN=Ron Klain/O0=0VPE@OVP [ UNKNOWN ] )
READ : UNKNOWN

TO: Elena Kagan ( CN=Elena Kagan/0QU=0OPD/O=EQPEEQP [ OPD ] )
READ : UNKNOWN

TO: Gene B. Sperling ( CN=Gene B. Sperling/QU=0PD/0O=EQPE@EOP [ OPD ] )
READ : UNKNOWN

TO: Rahm I. Emanuel { CN=Rahm I. Emanuel/QU=WHO/O=EQP@ECP [ WHO ] )
READ : UNKNOWN

CC: Rosemary Evans { CN=Rosemary Evans/QU=0OMB/O=EOPEGEOP [ OMB ] }
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READ : UNKNOWN

CC: Adrienne C. Erbach { CN=Adrienne C. Erbach/0U=OMB/O=EQP@EQOP [ OMB ] )
READ : UNKNOWN

CC: Peter A. Weissman ( CN=Peter A. Weissman/OUzOPD/O=EQP@EOP [ oPD ] )
READ : UNKNOWN

CC: Judy Jablow ( CN=Judy Jablow/QU=CEQ/O=EOPEGEOP [ CEQ 1 )
READ : UNKNOWN

CC: Charles R. Marr ( CN=Charles R. Marr/QU=0PD/QO=EQPE@GECP [ OPD ] )
READ : UNKNOWN

CC: Lisa Zweig ( CN=Lisa Zweig/OU=0OMB/O=EQPGEOP [ CMB ] )
READ : UNKNOWN

CC: Charles Konigsberg ( CN=Charles Konigsberg/OU=0MB/O=EQP@QECP [ OMB ] )
READ : UNKNOWN

CC: Shannon Mason ( CN=Shannon Mason/QOU=0PD/Q=EOPGEQP [ OPD 1 )
READ ; UNKNOWN

CC: Michelle Crisci ( CN=Michelle Crisci/OU=WHO/O=EOPQEOP [ WHO ] )
READ : UNKNOWN

CC: Jessica L. Gibson { CN=Jessica L. Gibson/OU=WHO/O=EQPREQP [ WHO ] )
READ : UNKNOWN

CC: FARRAR_J@A1QCD@VAXGTWY { FARRAR_J@AL1GCDE@VAXGTWY [ UNKNOWN } } (NSC)
READ : UNKNOWN

CC:; Victoria A. Wachino ( CN=Victoria A. Wachino/OU=0MB/QO=EQP@EQOF [ OMB ] )
READ : UNKNOWN

CC: Robert L. Nabors ( CN=Robert L. Nabors/QOU=0MB/QO=EQPGEQP [ OMB ] )
READ : UNKNOWN

CC: Paul J. Weinstein Jr. { CN=Paul J. Weinstein Jr./0QU=0PD/O=EQP@EQOP [ OPD ] )}
READ : UNKNOWN

CC: Emil E. Parker {( CN=Emil E. Parker/0OU=0QPD/O=EQP@EQP [ OPD ] }
READ ; UNKNQOWN

CC: Jill M. Blickstein ( CN=Jill M. Blickstein/QU=0OMB/QO=EQPEGEQP [ OMB ] )
READ : UNKNOWN

CC: Elizabeth Gore ( CN=Elizabeth Gore/OU=0OMB/Q=EOP@EOP [ OMB ] }
READ ;: UNKNOWN

CC: Jonathan H. Adashek ( CN=Jonathan H. Adashek/0OU=WHO/O=EQP@REQP [ WHO ] )
READ : UNKNCOWN

CC: Laura Emmett ( CN=Laura Emmett/QU=WHO/O=EQP@EOP [ WHO } )
READ : UNKNOWN

CC: Melissa G. Green ( CN=Melissa G. Green/QU=0PD/O=ECQPEEOP [ OPD ] )
READ ;: UNKNOWN

CC: Kevin §. Moran ( CN=Kevin S. Moran/OU=WHO/O=EQOPEEQOP [ WHO ] )



ARMS Email System Page 30of 8

READ : UNKNOWN

TEXT:
House full committee is marking up the Foreign Operations bhill tomorrow
morning; therefore, we need to send this letter to the Hill tonight.

Sorry for the very short turnaround, but please provide comments/clearance

by 7pm tonight. Thanks.

The Honorable Bob Livingston
Chairman

Committee on Appropriations
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

The purpose of this letter is to provide the Administrationd,s
views on the Foreign Operations, Export Financing, and Related Programs
Appropriations Bill, FY 1999, as reported by the House Subcommittee. As
the Committee develops its version of the bill, your consideration of the
Administrationll,s views would be appreciated.

The Administration appreciates efforts by the Subcommittee to
accommodate certain of the Presidentd, s priorities within the 302 (b)
allocation. However, the allocation is simply insufficient to make the
necessary investments in programs funded by this bill. As a result, a
number of key programs are seriously under-funded, which raises issues of
congressional support for an effective foreign policy, a strong national
security policy, and continued economic prosperity. In addition, the full
request for the International Monetary Fund is not approved, and there are
a number of objectionable restrictions on funding in the bill. If the
bill were presented to the President in its current form, the President0, s
senior advisers would recommend that he veto the bill.

This legislation is a critical element of America's national
security budget. At the dawn of a new century, America faces unique
challenges and unprecedented opportunities to strengthen our national
security, enhance our global leadership, extend the reach of our
democratic values, and deepen our own prosperity. The challenges we face
are formidable. If this bill in its current form were to become law,
however, it would erode our ability to promcte effectively critical
American interests at home and abroad. It would require us to walk away
from problems that can and must be solved. The responsibility of
safeguarding our national security and exercising U.S. leadership cannot
be bcught on the cheap. We urge the Congress to provide the leadership
needed to keep America safe, strong, and prosperous.

The only way to achieve the appropriate investment level for the
programs funded through this bill is to offset discretionary spending by
using savings in other areas. The PresidentO,s FY 1999 Budget proposes
levels of discretionary spending for FY 1999 that conform to the
Bipartisan Budget Agreement by making savings through user fees and
certain mandatory programs to help finance this spending. In the
Transportation Equity Act, Congress -- on a broad, bipartisan basis --
took similar action in approving funding for surface transportation
programs paid for with mandatory offsets. We want to work with the
Congress on mutually-agreeable mandatory and other offsets that could be
used to increase funding for high-priority discretionary programs,
including those funded by this bill.
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International Monetary Fund

While the Administration welcomes the Subcommitteell,s efforts to
provide funding for the International Monetary Fundl,s (IMFC,s) New
Arrangements to Borrow (NAB), we are very concerned by the Subcommitteel,s
failure to include in its bill the requested appropriation for the $14.5
billion U.S. share of the IMFO,s critically needed gquota increase. Since
February of this year, the President has repeatedly called on Congress to
approve the full amount of his $18 billion supplemental budget request for
the IMF. To reject or delay this funding not only would undermine
Americall,s leadership in the world, it also would expose American workers,
savers, farmers, and businesses to unacceptable economic risks.

The IMF,s financial resources are nearing historic lows,
especially after the recent commitments to Russia, which necessitated the
activation of the IMF{l,s emergency credit lines, the General Arrangements
to Borrow (GAB), for the first time in twenty vears. Without the entire
$18 billion in new funding, composed of the guota increase and the U.S.
share of the New Arrangements to Borrow (NAB), the IMF -- and hence the
United States and the world -- will remain vulnerable if new, escalating,
or spreading systemic crises occur. To protect Americall,s economic
strength Congress must act now to pass the full guota. The
Subcommitteel,s bill further proposes several conditions on IMF funding
that, while directed at objectives we share, are unworkable in their ¢
urrent form and, therefore, could have the effect of delaying indefinitely
the availability of these critical resources to the IMF. Neither the
quota increase nor the NAB can go into effect without the participation of
the United States; conversely, the rest of the world would act swiftly
once the U.S. agrees.

New Independent States

Completing the peaceful transition of the New Independent States
(NIS) to stable, market democracies is vital to the U.S. national
security, a goal that Congress has shared and strongly supported up to the
present. The current political/economic situation in Russia and the
enormous economic potential of the Caspian Basin represent great
opportunities to advance our mutual goals. Therefore, the cuts embodied
in the Subcommittee's funding level for USAID assistance programs to the
NIS are especially unfortunate. These cuts would make it extremely
difficult to push for market reforms and support democratic forces across
the region. With respect to continued restrictions on U.S. assistance to
Azerbaijan, the Administration strongly favors repeal. These restrictions
are a disincentive for securing peace in the Caucasus and do not serve
U.S. national interests.

Middle East Assistance

The Administration welcomes the efforts of the Subcommittee to
work with us in encouraging changes in traditional levels of assistance to
countries in the Middle East. We believe that Israel's initiative to
reduce Economic Support Fund (ESF)} assistance provides an important basis
on which to build future assistance programs that meet our needs in the
Middle East and beyond. However, due to the very constrained funding
levels for international affairs programs, the Administration has proposed
an accelerated approach to the reduction of Israel's ESF., We would
encourage the Committee to give strong consideration to such an apprecach
as the bill proceeds through the preccess. Finally, we favor maintaining
Foreign Military Financing funding levels of $1.3 billion for Egypt in FY
1999.
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Economic Support Fund

The Administration is concerned with the overall funding level for
the ESF account. At the Subcommittee mark, the account would not nearly
have sufficient resources tc continue supporting ecconomic and political
stability in Latin America, and in other emerging demccracies in Africa
and Asia. We strongly encocurage the Committee to support a higher funding
level for the ESF account as the bill moves forward.

Global Environment Facility

The Administration is concerned with the refusal of the
Subcommittee to fund our reguest for the Global Environment Facility
(GEF), which is helping to reduce long-term environmental risks that will
affect all Americans. OQur $300 million request for GEF (of which $§192.5
million is arrears) is needed to assure that the GEF does not run out of
resources in FY 1999. Concerns that funding the GEF would prejudge debate
on the Kyoto Climate Protocol are misplaced: the new replenishment
agreement is funded at the same level as the prior one, and the GEF will
continue with precisely the same brecad work program that it had prior to
Kyoto. The GEF is among the best vehicles that the U.S. has to encourage
developing countries to shoulder greater responsibility for protecting
both the local and global environment. It is manifestly in our interests
to clear our arrears and keep the GEF running, and the Administration
strongly urges the Committee to restore funding for this critical program.

Nonproliferation, Anti-terrorism, Demining, and Related Programs (NADR)

The Administration is concerned with the $64 million, or 30 percent, cut
to the $216 million request for NADR. This reduction undermines the
multi-prong effort that NADR supports to reduce the proliferation threat
to U.S. national and global security. Specifically, we strongly oppose
the unacceptable certification language and inadequate funding level for
KEDO, a cornerstone of our nonproliferation policy. Lack of funding for
the Comprehensive Test Ban Treaty (CTBT) Preparatory Commission would harm
U.S. national security interests as it guts planned improvements in our
ability to monitor nuclear testing worldwide. The recent Indian and
Pakistani tests are a stark reminder of the importance of this
monitoring. As well, we would be forced to reduce support for NIS science
centers, demining efforts, and other related activities.

Peacekeeping Operations (PKO}

The Subcommittee has reduced the $83 millicon request for PKO by 25
percent., PKQO provides vital assistance and support for many important
national security and foreign policy activities, including commitments in
Bosnia, conflicts in Africa, and potential trouble spots such as in the
Balkans. This reduction would severely limit the Presidentd,s ability to
respond to these and other evolving events.

Trade and Investment Financing

The Administration appreciates the Subcommitteell,s effort to
increase substantially the funding for the Export-Import Bank and to
support the Overseas Private Investment Corporation and the Trade and
Development Agency (TDA). However, Export-Import Bank funding still falis
short of the level needed to meet the expected demand of U.S. exporters in
FY 1999, Support for TDA, at 17 percent below the Presidentl], s request,
is insufficient to allow the agency to remain engaged around the world,
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especially given its growing program in the Caspian region.
U.S. Agency for International Development (USAID) Operating Expenses

The Administration is concerned with the $24 million cut in the
request for USAID Operating Expenses. This reduction would not only make
it impossible for USAID to carry out Presidential initiatives in Africa
and Latin America, but also would interfere with the agencyl,s ability to
manage its ongoing programs effectively, including congressional
priorities in areas such as infectious diseases and child survival, as
well as to address management priorities such as Year 2000 conversion.
Even if USAID were to begin closing missions and eliminating additional
positions immediately, the fixed costs of decing so would prevent AID from
achieving the savings necessary in FY 1999 to respond to this cut. For
these reasons, we urge the Committee to restore funding for USAID
Operating Expenses.

International Disaster Assispance

In light of the continuing needs created by both natural disasters
and ongoing civil conflicts, we urge the Committee to provide a higher
level of funding for this account. The Subcommittee mark would cripple
our efforts to respond expeditiously and effectively to countries in
transition from crisis caused by political and ethnic conflict.

U.S. Agency for International Development Credit Programs

The Administration is concerned that the Subcommittee has not
funded the modest $6 million request for credit subsidy for the Urban
Environment (UE) credit program, or provided transfer authority for
USAIDI), s Development Credit Authority (DCA). As the Congress and the
Administration agreed in the FY 1998 appropriations legislation, USAID has
taken substantial steps towards developing the capacity to manage both its
existing and future credit portfolios. We urge the Committee to restore
the transfer authority for the DCA and the subsidy request for the UE
program. Failure to do so would limit the ability of USAID to use credit
to promote development in urban areas and to encourage the development of
needed private sector financial mechanisms.

U.S. Agency for International Development Child Survival, Diseases, and
Basic Education

The prohibition on the use of funds from the Child Survival and
Disease Programs Fund for non-project assistance, which is specifically
authorized in the Foreign Assistance Act, would compromise USAIDO,s
current leadership position with bilateral and multilateral donors to
encourage and support policy reforms in sub-Saharan African countries.

Exchange Stabilization Fund

The Subcommittee bill contains a provision that would limit
unacceptably the Presidentll,s ability to utilize the Exchange
Stabilization Fund as necessary to protect Americall,s economic and
security interests. For this reason, and because the Exchange Sta
bilization Fund is not germane to the purposes of this appropriations
bill, the Administration opposes this provision.

Treasury International Affairs Technical Assistance Program

The Administration is disappointed that the Subcommittee has not



ARMS Email System Page 7 of 8

funded the $5 million request for this program, which could significantly
enhance the transition to stronger private sector-led growth and more
efficient, transparent, and better supervised financial institutions in
emerging economies, including reforming countries in Africa and financial
crisis countries in Asia. Given the large potential benefits and modest
cost of this program, which provides technical assistance in tax policy,
development of domestic capital markets, and privatization of state
enterprises, we urge the Committee to fund the request.

International Organizations and Programs (IQ&P}: U.N. Population Fund
(UNFPA)

The Subcommittee bill reduces the request for I0&P by $55 million and
unfortunately eliminates funding for UNFPA, which provides support for
women in family planning matters in a number of countries not served by
U.S. assistance programs. UNFPA does not fund abeortions. The overall
reduction in IO&P would limit U.S. ability to participate and support a
number of international organizations.

Peace Corps

The Administration regrets that the bipartisan Peace Corps
initiative to fund 10,000 volunteers by the year 2000 has not received the
full request of $270 millicn from the Subcommittee. Heowever, we are
heartened by report language stating that the Subcommittee is prepared to
approve a further increase should there be a reallocation of funds later
in the appropriations process.

Community Adjustment and Investment Program (CAIP)

The Administration is concerned with the Subcommittee's failure to
fund the Community Adjustment and Investment Program, a program initially
funded through the North American Development Bank, a multilateral
development bank. The CAIP was established to help communities affected
by adverse trade patterns asscociated with implementation of the North
American Free Trade Agreement. To date, the program has assisted in more
than 120 loans in 20 states, leveraging private sector financing of over
$70 million. The %37 million requested would significantly bolster the
CAIPO,s ability to continue this work, as well as to support technical
assistance, grants and microlending. The Administration urges the
Committee to restore funding for this innovative program.

Year 2000 Conversion

The need to conform with Year 2000 conversion requirements
mandates the additional investments in information technology and credit
management that are included in the requests for USAID Operating Expenses,
Peace Corps, and the other agencies funded in this bill. It is essential
to make Year 2000 funding available quickly and flexibly. The House
action striking the emergency fund in the Treasury and General Government
appropriations bill is very troubling, particularly in light of the
decision of several Subcommittees, including this one, not to fund the
base request for Year 2000 conversion.

We look forward to working with you to address our mutual concerns.

Sincerely,
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Jacob J. Lew
Acting Director

Identical Letter Sent to The Honorable Bob Livingston,
The Honcorable David R. Obey, The Honorable Sonny Callahan,
and The Honorable Nancy Pelosi
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Tuly 21, 1998

The Honorable Janice Lachance

Director, Office of Personnel Management
Theodore Roosevelt Federal Building
1900 E Street, N.W.

Washington, D.C. 20415

Dear Ms. Lachance:

On May 28, 1998, the President issued Executive Order 13087. It amends Executive
Order 11478, regarding discrimination against federal employees. Federal law has long
prohibited discrimination for or against an employee or applicant based on “conduct which does
not adversely affect the performance of the employee or applicant or the performance of others.”
5 U.S.C. 2302(b)(10). OPM has interpreted this statute to prohibit discrimination based on
sexual orientation, and that has been the policy of this Administration from the outset. Most
federal agencies and departments have issued regulations or other directives to implement this
bar on discrimination. The new Executive Order 1s intended to restate and make uniform across
the Executive Branch the pre-existing policy prohibiting discrimination based on sexual
orientation in federal civilian employment. Iam writing to provide guidance on the intent
behind this Order.

Definition of Sexual Orientation

The President intends the term “sexual orientation”to have the common meaning stated in
the Employment Non-Discrimination Act, “homosexuality, bisexuality, or heterosexuality.”

Responsibilities of Agencies

The President intends that all agencies take appropriate actions, including the
development of policy statements and guidance for agency managers and other employees, in
order to carry out this order. OPM can play a useful role in providing guidance to agencies as to
how to implement the order.

The purpose of Executive Order 13087 is to bar discrimination based on sexual
orientation by amending Section 1 of Executive Order 11478 to add sexual orientation to the
categories for which discrimination is already prohibited. Executive Order 13087 does not
autherize affirmative action policies, such as recruitment, reporting, or goal-setting based on
sexual orientation. Federal agencies are not to take steps to determine which employees or
prospective employees are homosexual, or how many homosexual or bisexual employees they
have hired.
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Proccdures for Enforcing Prohibition

The Executive Order does not create any rights to file a complaint with a court or with the
EEOC. In addition, the Order does not authorize appeals of agency actions to the EEOC. The
Order leaves intact the current procedures for dealing with such complaints. An employee who
believes he or she has been discriminated against may seek redress under procedures now
available within each agency. OPM can play a useful role in informing federal employees about
those procedures, including the way in which claims may be raised by individual employees.

The President appreciates your assistance in implementing this important order. Please let
let me know if you have any questions about the meaning or appropriate implementation of this
Executive Order,

Sincerely,

Charles F.C. Ruff
Counsel to the President
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TEXT:

You asked about the status of the MOUs between the Department of Labor and
the EEQOC that were announced at the Equal Pay event on April 2 by the Vice
President. The "damages" MOU (that permits the Office of Federal
Contractor Compliance to serve as EEOC's agent for purposes of seeking
damages within the context of their conciliation efforts) is almost
completed. This is the MOU that the women's groups are mostly concerned
with.

However, last May, Rep. Fawell sent letters to both the EEOC and OFCCP
indicating that he thought the "damages" MOU would radically increase
OFCCP's authority. Both EEQC and OFCCP have responded to Fawell, either
orally or in writing, and explained that the change would be narrow in
scope and would further the efficient resolution of these cases.

In order for the damages MOU to move forward, we need three things to
happen: (1) the EEQC and OFCCP need to send the final version of the
document to OMB for clearance (we understand that it is near completion);
(2) for the agencies to make sure that Rep. Fawell has all of the
information that he needs, to make sure that he understands the nature of
. the agreement; and (3) for us to be comfortable that the release of the
MOU will not jeopardize either the EEOC or OFCCP appropriations process.

I talked to Ellen Varygas about the timing tonight, and she agrees with
the three things that still need to be done. I am waiting to hear back
from the Department of Labor regarding their sense of timing in order not
to jeopardize the appropriations process. However, both EEQOC (Ellen
vargyas) and Labor agree that we could not do this before the middle of
August at the earliest.
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Funding for Religiously-Affiliated Organizations
Question and Answer

Isn’t a grant of federal funds to a religiously-affiliated organization inconsistent
with the Establishment Clause of the First Amendment?

As the Supreme Court recognized in Boston v. Kendrick, when the federal government
enlists the help of private groups to address social problems in a neutral program,
religiously-affiliated organizations can participate equally with nonreligious entities.
“[R]eligious institutions need not be quarantined from public benefits that are neutrally
available to all.” 487 U.S. 608 (1988) (quoting Roemer v. Maryland, 426 736, 746
(1976)).

Government funding of religiously-affiliated organizations must satisfy two requirements.

First, the government must ensure that its direct aid is not used to advance religious
activities. Second, no direct aid can flow to “pervasively sectarian” institutions, such as
churches. '

All programs funded under the Values-Based Violence Prevention Initiative will conform
to these constitutional principles. In particular, no funds under this initiative will be used
to proselytize or otherwise advance religious activities.
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VALUES-BASED VIOLENCE PREVENTION INITIATIVE CITIES

Under the Values-Based Initiative launched by the President today, community collaboratives in the
following cities will receive grants of up to $135,000 to target youth violence, gangs, truancy, and other
juvenile problems. Coupled with the Administration’s other initiatives targeting juvenile crime and
violence in these cities, the following organizations and commugity leaders will be able to work with other
community-based and religiously-affiliated organizations to promote common sense values and
responsibility to our youth.

BALTIMORE, MD -- In Baltimore, the YMCA will take the léad in implementing the Values-Based Initiative.
In addition to other youth programs, the YMCA sponsors a special program called STAR (Success Through
Accelerated Responsibility,) where certain middle school students are identified by teachers and
administrators as being at-risk for gang activity. Attendees from Baltimore will include: Kacy Conley, the
director of the YMCA’s Urban Programs; and Joyce Jones a Master Teacher in the YMCA’s Dunbar
Extended Day program.

CHARLESTON, SC -- The lead organization in Charleston will be the federally-designated Enterprise
Community, The Enterprise Community has helped community members to work together with the Charleston
Police Department to resolve local problems, foster economic opportunity, and promote self-sufficient
neighborhoods. Attendees from Charleston will include: Chief Rueben Greenberg, Police Chief of
Charleston since 1982; and Reverend Charles Young, pastor of the Ebenezer AME Church and Chairman
of the Enterprise Community.

CHICAGO, IL - Two organizations will be the focus of Chicago’s Value-Based Initiative: the Northwest Austin
Council (NAC), a community-based organization that was formed in response to the deterioration of Chicago’s far
west side; and the Westside Ministers Coalition, which provides services to the disadvantaged in the Austin area,
including spiritual guidance and counseling. Attending from these organizations will be: Leola Spann, President
of NAC; and Reverend Lewis Flowers, Executive Director of the Westside Ministers Coalition and Chairman of
the Church and Clergy Subcommittee for the 25th District Police Station.

DETROIT, MI -- El-Beth-El Temple, which provides its community residents with everything from
computer training to Bible School to substance abuse treatment, will be the focus of the Values-Based
Initiative in Detroit. Attending will be Pastor Henry G. Sims, Sr, founder of the El-Beth-El Temple.

HEMPSTEAD, NY -- COMET/STAR, an extended school day program that offers academic enrichment,
counseling and personal development services to students, is at the center of Hempstead’s values-based
initiative, Representing Hempstead will be Dr. Nathaniel Clay, Superintendent of Schools for the
Hempstead Public School District.

INDIANAPOLIS, IN - Westside Community Ministries, a non-profit organization that strives to increase
the capacity of Christian churches to strengthen families and enhance the quality of life for the residents of
Westside Indianapolis, will be the lead organization in Indianapolis. Participants at today’s event will
include: Reverend Melvin Jackson, a member of the Washington-based National Center for Neighborhood
Enterprise (NCNE); and Reverend Olgen Williams, an associate Minister at the Victory Tabernacle
Church.

KANSAS CITY, MO -- The state-of-the-art Central Computer Unlimited High School will be the focal
point of Kansas City’s Values-Based Initiative. Located in the inner city, this facility provides its students
with resources that rival many colleges and universities. Willie Buie, Principal of Central Computer
Unlimited High School, will represent Kansas City today.
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1.OS ANGELES, CA -- Two organizations will take the lead in implementing I.os Angeles’ Values-Based
Initiative: the Central American Resource Center (CARECEN), a non-profit organization whose mission is to
empower Central Americans in Los Angeles; and the Martin Luther King Legacy Association, a leadership
development and training program. Attending from these organizations will be: Angela Sanbrano, Executive
Director of CARECEN; and Mark Wilson, project administrator for the King Legacy Association’s Youth
Empowerment Project.

MIAMLI, FL -- Two youth-focused organizations are participating in Miami’s Values-Based Initiative.
They are: the National Shoot for the Stars Institute, which helps to deter children from socially and
personally destructive behavior; and the African-American Council of Christian Clergy, which seeks to
instill values in children at-risk. Representing these organizations will be: Wali Jones, a former NBA
Philadelphia 76er and currently the Miami Heat’s Vice President for Community Relations; and Reverend
Richard Bennett, Jr,, Executive Director of the African American Council of Christian Clergy.

PHILADELFPHIA, PA — The lead organization in Philadelphia will be United Neighbors Against Drugs
(UNAD), which runs safe havens and after-school programs in the Norris Square Neighborhood.
Attending on behalf of Philadelphia will be Sister Carol Keck, a former Catholic school principal that currently
directs UNAD and other neighborhood efforts.

PORTLAND, OR -- Portland’s Urban League and Emanuel Community General Services will take the lead
in promoting the Values-Based Violence Prevention Initiative. Attending from Portland will be: Lawrence
Dark, President and CEO of the Urban League; and Bishop Adolph A. Wells, founder of the Emmanuel
Temple Church and President of the Emmanuel Community General Services, Inc.

RICHMOND, VA -- The lead organization for the initiative in Richmond will be the Sixth Mount Zion
Baptist Church Gilpin-Jackson Family Skills Center After School and Summer Program. This
collaboration of churches runs Kid’s Cafe, where more than 200 children are given meals four times a
week, and a weekly summer science camp for 90 elementary school students. Reverend Robert Dortch,
Pastor of Shiloh Baptist Church, will attend from Richmond.

SALINAS, CA — The lead organization in Salinas will be the Violent Injury Prevention Coalition (VIPC), a group
dedicated to eliminating violence committed by and against youth. Salinas attendees will include: Lupe Garcia,
creator of the Parent Patrol Group; and Reverend Kenneth Feske, chair of VIPC’s Community
Awareness/Education Committee.

SAN ANTONIOQ, TX -- San Antonio’s Fighting Back, a comprehensive effort to address substance abuse,
crime and violence in the city, will implement the Values-Based Initiative here. Beverly Watts-Davis, Vice
President of United Way of San Antonio and Executive Director of San Antonio Fighting Back, will attend
from San Antonio.

SEATTLE, WA-- In Seattle, there will be two lead organizations for the Values-Based Initiative: Seattle Team for
Youth, a joint effort by the city’s Police Department and Department of Housing and Human Services to
assist at-risk youth; and Safe Futures, an anti-gang program that provides assistance for gang-involved
youth who have been suspended or dropped out of school. Attending from Seattle will be: Larry Taylor,
Deputy Director for the Seattle Department of Housing and Human Services; and Grigori Green, Supervisor
for Seattle Team for Youth,

WASHINGTON, DC -- In Washington, D.C., three organizations will be the focus of the initiative: Refuge of
Hope, which provides after-school programs and crisis intervention counseling; Browne Junior High, which
serves as a Safe Haven for young people; and See Forever, which is devoted to helping young people in the
juvenile justice system develop into self-sustaining adults. Attending from these organizations will be:
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Reverend Drs. Charles and Judith Farmer, founders of Refuge of Hope Disciple Center; Cynthia Clarke,
Principal of the Browns Junior High School; David Domenici, founder and director of See Forever, and

Reverend Lewis Anthony, Senior Pastor at the Metropolitan Wesley African Methodist Episcopal Zion
Church.
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