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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 
Washington, D.C. 20503-0001 

Friday, February 26,' 1999 

LEGISLATIVE REFERRAL MEMORANDUM 

TO: Legislative Liaison Officer - See Distribution below 

FROM: Janet R. Forsgren (for) Assistant Director for Legislative 
Reference 
OMB CONTACT: Melissa N. Benton 

PHONE: (202) 395-7887 FAX: (202) 395-6148 
SUBJECT: LABOR Testimony on S385 Safety Advancement for Employees 
(SAFE) Act of 1999 

DEADLINE: 3 p.m. Monday, March 1, 1999 
In accordance with OMB Circular A-19, OMB requests the views of your 
agency on the above subject before advising on its relationship to the 
program of the President. Please advise us if this item will affect 
direct spending or receipts for purposes of the "Pay-As-You-Go" provisions 
of Title XIII of the Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: To follow is testimony to be delivered by Labor (Jeffress) 
before the Employment, Safety, and Training Subcommittee of Senate Health, 
Education, Labor, and Pensions on Thursday, March 4th. 

Please note veto threat on p. 4 of the testimony. 

DISTRIBUTION LIST 

AGENCIES: 
61-JUSTICE - Dennis Burke - (202) 514-2141 
52-HHS - Sondra S. Wallace - (202) 690-7760 
25-COMMERCE - Michael A. Levitt - (202) 482-3151 
107-Small Business Administration - Mary Kristine Swedin - (202) 205-6700 
94-0ccupational Safety & Health Rev Comm - William J. Gainer - (202) 
606-5380 
89-0ffice of National Drug Control policy - John Carnevale - (202) 395-6736 
117 & 340-TRANSPORTATION - Tom Herlihy - (202) 366-4687 
29-DEFENSE - Samuel T. Brick Jr. - (703) 697-1305 
129-VETERANS AFFAIRS - John H. Thompson - (202) 273-6666 
92-0ffice of Personnel Management - Harry Wolf - (202) 606-1424 
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LRM ID: MNB22 SUBJECT: LABOR Testimony on S385 Safety Advancement for 
Employees (SAFE) Act of 1999 

RESPONSE TO 
LEGISLATIVE REFERRAL 
MEMORANDUM 

If your response to this request for views is short (e.g., concur/no 
comment), we prefer that you respond bye-mail or by faxing us this 
response sheet. If the response is short and you prefer to call, please 
call the branch-wide line shown below (NOT the analyst's line) to leave a 
message with a legislative assistant. 

You may also respond by: 
(1) calling the analyst/attorney's direct line (you will be 

connected to voice mail if the analyst does not answer); or 
(2) sending us a memo or letter 

please include the LRM number shown above, and the subject shown below. 

TO: 

FROM: 

Melissa N. Benton Phone: 395-7887 Fax: 395-6148 
Office of Management and Budget 
Branch-Wide Line (to reach legislative assistant): 395-7362 

(Date) 

(Name) 

(Agency) 

(Telephone) 

The following is the response of our agency to your request for views on 
the above-captioned subject: 

Concur 

_______ No Objection 

_______ No Comment 

See proposed edits on pages 

_______ Other: 

FAX RETURN of _____ pages, attached to this response sheet 

==================== ATTACHMENT 1 ==================== 
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STATEMENT OF CHARLES N. JEFFRESS . versIon 

ASSISTANT SECRETARY FOR OCCUPATIONAL SAFETY AND HEALTH 
U.S. DEPARTMENT OF LABOR 

BEFORE 
THE SUBCOMMITTEE ON EMPLOYMENT, SAFETY AND TRAINING 

HEALTH, EDUCATION, LABOR AND PENSIONS COMMITTEE 
UNITED STATES SENATE 

March 4, 1999 

Mr. Chairman, Members of the Subcommittee, thank you for inviting me to testify about S. 385, 

the SAFE Act, a proposal to amend the Occupational Safety and Health Act of 1970. I 

appreciate the opportunity to express OSHA's views on this bill. I would also like to take this 

opportunity to express my appreciation to you, Mr. Chairman, for your efforts to find common 

ground on these important issues. Although you have modified your proposal, the Department 

remains unable to support your bill. 

OSHA Works 

OSHA's core mission is to ensure a safe and healthy workplace for every working man and 

woman in the Nation. We are most pleased by the latest occupational injury and illness 

statistics. For the fifth consecutive year the rate of injuries and illness declined. In fact, the rate 

for 1997 was the lowest since the Bureau of Labor Statistics (BLS) began reporting this 

information in the early' 1970s. The improvement is particularly impressive in a booming 

economy when many new and inexperienced workers are coming into the workforce. 

Historically, new employees have been more likely to get hurt on the job than more experienced 

workers. Much of the credit for the improvement can be attributed to millions of employers and 

employees working every day to eliminate on-the-job hazards. I am proud that OSHA has been 
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a catalyst to help these private sector efforts, using results-driven enforcement efforts, 

compliance assistance and standard setting to bring about workplace improvements. 

Many challenges remain, but this message is clear. The New OSHA works. In the 4 years 

since President Clinton announced the "New OSHA" initiative, which combines targeted 

enforcement with partnerships and compliance assistance, we have developed a broad range of 

successful partnership programs. The New OSHA is doing more to promote cooperative 

partnership efforts between employers, workers and government. 

OSHA joined with industry last November to hold a partnership conference celebrating 

the positive impact strategic partnerships, the Safety and Health Achievement Recognition 

Program (SHARP) and the Voluntary Protection Program (VPP) have on protecting employees 

and lowering workers' compensation costs for employers. In one success highlighted during the 

conference, OSHA worked with the Steel Erectors' Safety Association of Colorado (SESAC) to 

change a historically adversarial relationship into an effective partnership. According to the 

president of Ridge Erectors, a SESAC participant, the partnership has "effectively taken an 

adversarial position that's been historic between business and OSHA and turned it into a 

partnership agreement where we work together to enhance education and we work together to 

provide a safe workplace." Many of the SESAC members have reduced injuries and illnesses at 

their workplaces and have lowered their workers' compensation costs. Ca1con Constructors, for 

example, reduced their workers' compensation rate by almost two-thirds (saving sixty-three cents 

on every dollar in workers' compensation costs) as a result of its partnership with OSHA. 

2 
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Another successful partnership is happening in Port Arthur, Texas where the Huntsman 

Petrochemical Aromatics and Olefins Plant is a member of OSHA's Voluntary Protection 

Programs (VPP). Workers at this site have repeatedly credited VPP participation as one vital 

factor contributing to improved management and employee relations. The plant's current 

three-year injury incidnence rate is 74 percent below the industry average and its lost workday 

rate is 99 percent below average. 

Many companies are commenting that their impression of OSHA has changed. In one example, 

an employer in OSHA's Maine 200 program said, "When I have a question for OSHA, I'll call 

them." He said that when other agencies call him, "I'll call my lawyers first[.]" Similarly, in 

New Jersey, the head of Barnard Construction said, "I think OSHA is trying to get on a path of 

not just knocking people out of business, but educating them." He went on to add, "Their 

attitude has definitely changed." Comments like these demonstrate OSHA is making progress. 

In addition to partnership efforts,· OSHA is making enforcement programs smarter and fairer by 

spending more time at the most hazardous workplaces and less time at safer ones. OSHA is 

using BLS data to identify industries with the highest injury and illness rates and is using 

information gathered from our own Data Initiative to target inspections at specific workplaces. 

In doing so, we have been able to discover serious violators in less time. At the same time, 

employers whose attention to safety has already paid off in the form of lower injury and illness 

rates are less likely to see an OSHA inspector. 

3 
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Over the past several years, we also have measured results, where possible, not by numbers of 

citations or penalties, but by real improvements in the lives of working people, such as reduced 

injury and illness rates. The five-year decline in injury and illness rates is evidence that this 

combination of approaches is working. 

Finally, OSHA has redoubled its commitment to small business. Immediately after I leave this 

hearing, I will be participating in a forum that OSHA is holding, entitled "OSHA and Small 

Business: New Ways of Working." The forum will showcase information and services available 

to help small businesses improve workplace safety and health. The program will involve a 

half-day seminar and a question-and-answer session with a panel of OSHA senior staff. We will 

cover several topics, including how small businesses can receive compliance assistance and 

technical advice, the role of the Small Business Regulatory Enforcement and Fairness Act, and 

partnership opportunities. 

The SAFE Act 

Mr. Chairman, while I appreciate your cooperative spirit and hope that we can continue to work 

together to improve worker safety and health, OSHA cannot support the legislation before the 

Subcommittee today. Last year, the Department stated its intent to recommend a veto if the 

SAFE Act passed the Congress. Despite the changes that have been made since then, we 

believe the new SAFE Act, if enacted, would undermine the agency's ability to protect workers. 

Consequently, if S. 385 were passed, as written, the Department would recommend a veto. 

4 
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S. 385 would establish a new system for OSHA to certify private-sector, for-profit, third party 

consultants. Consultants would contract with employers and provide them with a certificate that 

would exempt them from OSHA civil penalties for one year. 

OSHA opposes the third party consultation provision. First, OSHA strongly disagrees with the 

opinions stated in the new "Purpose" section, which we believe are wholly inappropriate and 

inaccurate. Second, the provision creates conflict-of-interest and accountability problems. 

Finally, we are concerned that employers could, in effect, negotiate compliance agreements that 

fail to meet the requirements of the OSH Act. 

Purpose 

The seemingly innocuous "Purpose" section of the third party coqsultation provision could 

cripple the agency. This section would codify the erroneous opinion that employers are 

incapable of compliance with OSHA regulations and that OSHA is unable to enforce them. 

Some employers would attempt to use this provision to avoid compliance. While we strongly 

agree that employee safety and health are "of paramount concern," subsections two and three of 

this section would undermine that spirit. 

Conflicts of Illterest 

Private safety and health consultants provide an important service and OSHA encourages 

employers to use them as a valuable resource. OSHA also provides free consultation for small 

5 
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businesses in each of the fifty states, the District of Columbia and three territories. However, 

there are significant differences between employers using consultants voluntarily to self-inspect 

and using them to purchase immunity from OSHA penalties. While OSHA encourages 

employers to make use of non-OSHA consultants, the private sector is driven by the market, not 

a mandate to protect employee safety and health. Therefore, the program would be vulnerable to 

conflict of interest and accountability problems. 

The third party consultation provision creates a powerful incentive for consultants to please 

employers in order to create and maintain business. The consultant's business interest in 

conducting inspections and granting penalty exemptions could place him or her at odds with the 

interests of employee safety and health. This tension could ultimately cast doubt on the 

legitimacy of the exemptions the consultant grants. The consultant would feel pressured to sell 

penalty exemptions without rigorously inspecting workplaces in order to create business .. 

Likewise, employers may feel obligated to purchase unnecessary services in order to curry favor 

with the consultant. 

Accountability 

The bill provides OSHA with little recourse against consultants whose improper certifications 

put workers at risk. Under this provision, the only option OSHA would have for dealing with 

consultants who commit fraud, collusion, malfeasance or gross negligence would be to expel 

them from the program. Such serious offences warrant more than mere removal from the 

program. Worse yet, OSHA would have no meaningful recourse against a consultant who was 

6 
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overly generous in granting penalty exemptions due to incompetence or negligence. Even 

though workers would continue to be exposed to hazards in the workplace, the consultant could 

continue to grant exemptions and the certificates of compliance he or she issued would still 

stand. If, on the other hand, OSHA finds that one of its compliance officers is not performing to 

our standards,. we have the ability to correct the situation. The disciplinary provisions of this 

program are simply insufficient to redress the harm consultants could inflict on thousands of 

working Americans. 

Employer- Negotiated Compliance 

Section 3 would allow an employer whose workplace was found to have safety and health 

hazards to negotiate compliance efforts and requirements with the consultant. The provision 

requires that the employer and consultant agree to the terms and timeframes of the Action Plan. 

Agreements necessitate compromise. It is entirely possible that, under the language of this 

legislation, an employer and consultant would agree to an Action Plan in which the employer is 

not required to come into full compliance with the OSH Act for many years. For example, an 

employer and consultant may compromise on how quickly a guardrail must be fixed although 

employees would remain exposed to a significant fall hazard in the meantime. OSHA cannot 

support legislation that would allow an employer to avoid compliance and endanger workers. 

Safety and Health Programs 

OSHA is pleased that the new bill emphasizes the importance of safety and health programs by 

including many elements of OSHA's SHARP program. However, this change does not 

7 
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overcome OSHA's significant objections to the third party consultation provision. 

The bill encourages employers to use third party consultants by offering them a one-year 

moratorium on penalties for violations of the law. We strongly disagree with this approach. If 

employers, acting in good faith, engage qualified consultants and correct all of the violations the 

consultants find, they should have no reason to be concerned about penalties and fines. A 

penalty waiver will be an incentive only to an employer who does not intend to put an effective 

safety program in place and who does not intend to correct all violations. The SHARP 

program, on which section 3 is modeled, does not offer a penalty waiver. Rather, in 

recognition of the fact that the participating employer has received significant attention from 

OSHA, SHARP provides for a one-year exemption from programmed inspections. If, 

however, OSHA is called in for a complaint or fatality investigation and discovers uncorrected 

violations, the SHARP employer will be subject to citation and penalties. I believe that 

employers will be less likely to comply with the law if we tell them in advance that they may 

violate the law without fear of a penalty. In addition, the proposal in S. 385 would allow a 

company with an injury and illness rate twice the average for its industry to receive a certificate 

of compliance and the resulting penalty exemption. 

I would like to take this opportunity to highlight several of OSHA's other concerns with the 

SAFE Act. I will limit my comments to a few provisions that I· find particularly troubling. 

Among these are the technical assistance, worksite-specific compliance, and discretionary 

8 
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compliance assistance provIsions. My limited discussion of these few provisions of the bill, 

should not be taken to imply that OSHA supports the remainder of the bill. But in the 

interest of time, I will forgo commenting on those issues in my testimony. The Department's 

comprehensive analysis of the bill is attached to my testimony. 

Technical Assistance 

Section 8 would amend the recently enacted provIsions that govern OSHA's consultation 

program. Just months ago, OSHA supported enactment of H.R. 2864, a bipartisan bill 

sponsored by Congressman Cass Ballenger of North Carolina, that codified OSHA's consultation 

program with enhanced employee protections. We are proud that our cooperative efforts added 

OSHA consultation to the Act. We believe that no amendments to the new law are needed at 

this time. The fee-for-service element of S. 385 would give priority to those who can afford to 

pay for consultation, not those who need it most. Consultation is and should remain 

prioritized for small, high-hazard employers, not for large, wealthy ones. 

Worksite-Specific Compliance 

Section 7 would require citations to be vacated if the employer can prove that its employees were 

protected "by equally or more protective" means than those required by OSHA standards. 

This new employer defense could turn every enforcement action into a time-consuming standards 

litigation effort, imposing substantial burdens on agency resources and the court system. OSHA 

standards would become mere guidelines 'open for debate whenever an employer wants to contest 

9 
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OSHA standards, and routine enforcement cases would be turned into exercises in rulemaking. 

For this and other reasons, courts have held repeatedly that employers must comply with OSHA 

standards in the manner specified in the standards. As the United States Court of Appeals for 

the Eleventh Circuit has noted, "An employer must follow the law even if it has a good faith 

belief that its own policy is wiser." 

Discretionary Compliance Assistance 

Section 11 would allow OSHA to issue warnings in lieu of citations, even for violations that have 

killed employees, as long as the employer agrees to abate the violation promptly. This section is 

unnecessary and could lead to reductions in employer compliance with the law. OSHA already 

has the discretion to decline to issue citations in appropriate circumstances. For example, 

OSHA has used this discretion to establish programs such as Maine 200. In addition, OSHA 

has created a "quick fix" policy in which a compliance officer does not issue citations where the 

employer immediately abates a hazard that was not likely to cause harm to an employee. 

This provision sends a message that employers need not necessarily concern themselves with 

potential OSHA fines for violating its law .. If employers believe that OSHA's enforcement 

• 
ability is weakened, they will be less likely to comply with OSHA standards. Further, if 

employers believe they get one free pass before receiving a penalty, many could be lulled into 

complacency regarding safety and health requirements until finally being inspected. This 

provision is particularly troubling because it could actually influence employers not to remain in 

compliance with the OSH Act. 

10 
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When I evaluate legislative proposals to amend the aSH Act, my first question is always the 

same: will the change tend to make workers safer and healthier? There is no doubt in my mind 

that a provision that removes an important incentive for employers to comply with the law fails 

that simple test. 

Mr. Chairman, I believe you have made a good faith effort to improve upon last year's version 

of the SAFE Act by eliminating certain controversial provisions. Unfortunately, the remaining 

provisions continue to raise serious concerns that would necessitate a veto recommendation by 

the Secretary of Labor. 

Protecting Workers Better 

Mr. Chairman, there are a variety of ways to strengthen the protection provided to workers 

under the OSH Act. We would, for example, support legislation that strengthens the 

whistleblower protection of the OSH Act. It is fundamental that workers must feel free to 

inform their employer or the government when dangerous working conditions threaten their life 

or safety. There is a good deal of evidence, however, that many employees do not feel free to 

complain about unsafe conditions and that too many employers feel they can retaliate against 

whistleblowers with impunity. The provisions in place today in section 11 ( c) of the Act are too 

weak and too cumbersome to discourage employer retaliation or to provide an effective remedy 

for the victims of retaliation. A recent report by the Inspector General of the Department of 

11 
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Labor found that "whistleblowers" frequently face retaliation for exposing unsafe or unhealthy 

working conditions. A nurse at Skyline Terrace Nursing Home, for example, complained about 

the home's lack of gloves, which are required to protect employees from bloodbome pathogens. 

Four days after an inspection, she was fired in retaliation for the complaint. Another company, 

Hahner, Foreman & Hamess, Inc., fired an employee for refusing to go up in a gondola three or 

four stories above the ground. The gondola had been malfunctioning and the employee believed 

it to be unsafe. When the employee refused to risk his safety, his superintendent instructed him 

that if he did not go back up into the malfunctioning gondola, somebody else would. He was 

fired for his refusal. If you wish to strengthen the safety and health protection available to 

workers, I suggest this as a place to begin. 

In 1993, the North Carolina legislature, in a comprehensive review of our State plan following 

the Hamlet fire, took several steps that greatly strengthened whistleblower protection. The 

changes included a longer statute of limitations, a private right of action and a provision for 

treble damages. I believe these changes have played an important part in the progress North 

Carolina has made in reducing injury, illness and fatality rates over the last five years. 

A second area this Subcommittee may want to consider is protections for public employees. 

The OSH Act currently does not effectively protect Federal employees and, in states that do not 

operate an OSHA-approved State plan, does not protect state and local employees (maintenance 

workers, construction workers, firefighters, etc.). Consequently, with the exception of the 25 

states that actively provide public sector coverage under State OSHA programs, OSHA has little 

12 
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ability to reqUIre positive change on the part of public employers. As a consequence, this 

limited authority hinders OSHA's success in reducing illness, injuries and fatalities on the job. 

Congress last year enacted legislation supported by the Chairman and the Administration to 

subject the U.S. Postal Service to OSHA penalties. Experience with this new requirement has 

shown that future action in expanding OSHA protections is not only feasible but advisable. 

There are numerous examples of on-the-job tragedies that occurred primarily because safety and 

health protections do not apply to public employees. These tragedies could have been· 

prevented by compliance with OSHA rules. In addition, studies have shown that the overall 

cost of providing OSH Act coverage for these employees is small, especially compared with the 

amount of money which would be saved by reducing the cost of worker injuries. 

Finally, the Subcommittee should increase the criminal penalty for an employer whose willful 

conduct causes the death of an employee. We would urge that these violations not be classified 

as misdemeanors, but felonies, which carry with them the possibility of incarceration for periods 

in excess of one year. Classifying willful workplace safety and health violations that lead to an 

employee's death as misdemeanors is woefully inadequate to address the harm caused. 

Classifying such crimes as felonies would more justly reflect the severity of the offense. 

Condusion 

While OSHA appreciates the Chairman's attempts to improve this bill, those attempts have not 

13 
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overcome OSHA's opposition to the SAFE Act. By diminishing OSHA's enforcement authority, 

the bill weakens worker safety and health. We believe the Subcommittee's efforts would be 

better directed toward efforts on which a consensus is possible. Such discussion can most 

effectively help achieve our mandated goal of safer and healthier workplaces. 

Attachment 

14 
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Section 3. Third Party Consultation Services Program 
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Section 3 requires the Secretary to establish a program to "qualify" individuals who could then 
serve as consultants to employers to assist them in identifYing and correcting safety and health 
hazards in their workplaces. An employer who contracted and received such services and who 
was declared by the co~sultant, after the initial visit to the workplace, agreement on an Action 
Plan, and a possible follow-up "reinspection" visit, to be in compliance with the Act, would be 
exempt from any assessment of a civil penalty under the Act for a period of one year, with certain 
limited exceptions. 

The Department of Labor strongly opposes this section. While the proposal presents numerous 
problems, the Department is most concerned about the one-year exemption that the bill would 
provide from civil penalties for violations of the OSH Act. 

The incentives created by coupling the third party consultation provision with a penalty 
exemption leave the program extremely vulnerable to conflict-of-interest and accountability 
problems. At the most obvious level, a consultant paid by an employer would be likely to feel 
pressured to approve the employer's program or to fail to recommend costly engineering controls 
even when they were necessary to prevent an injury or illness. Likewise, businesses may feel 
obligated to purchase unnecessary services proposed to them by their consultant in order to 
ensure being granted a certificate of compliance. In addition, the provision permitting 
employers and consultants to agree upon the terms of the Action Plan would invite abuses that 
could result in seriously delayed abatement, if abatement is agreed to at all. Further, there is no 
provision in the bill that would prevent an employer from utilizing one of its own employees, or 
a former employee, to provide consulting services. Though this is no doubt not the intent of the 
bill's authors, section 3 would in effect enable employers to "purchase" immunity from OSHA 
inspections and penalties. 

Reliance on the private sector for in-compliance declarations, coupled with exemptions from the 
possibility of an OSHA inspection with penalties for employers who receive such declarations, 
would leave the agency without sufficient recourse if an inspection is necessary within the 
exemption period. For example, even if conditions in a certified workplace had undergone 
major change during the exemption period, a penalty could only be levied if OSHA could 
demonstrate the occurrence of a "fundamental change in the hazards" of the workplace or that the 
employer had not made a good faith effort to remain in compliance. The only large-scale study 
to date that correlates worksite injury data with worksite inspection history over time has shown 
that inspections in which penalties are assessed result in a significant reduction in injuries at the 
inspected site for three years following the inspection, and that inspections without penalties 
have no appreciable impact (Wayne Gray and John Scholz, "Does Regulatory Enforcement 
Work? A Panel Analysis of OSHA Enforcement," Law and Society Review, pages 177-213 (July 
1993». 
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The new version of the SAFE Act has been modified to include a safety and health program 
component. This is a positive addition to the bill, but does not clire flaws inherent in the third 
party consultation proposal. OSHA's Safety and Health Achievement Recognition Program 
(SHARP), part of OSHA's consultation program, exempts employers from a programmed 
inspection only after the employer requests and receives a full-service consultation visit, and 
works with the consultation program for a period of at least a year from the date of the initial 
visit to correct and abate all hazards, implement a fully effective worksite safety and health 
program and lower the lost workday and accident rates to a level at or below the national average 
for their industry. Unlike S.1237 in the lO~th Congress, S. 385 incorporates a requirement for 
employers to implement a safety and health program before they can receive a certificate of 
compliance. However, unlike OSHA's SHARP program, there is no guarantee that all hazards 
will be abated before a certificate is granted. In addition, the ability of private, for-profit 
consultants to provide penalty exemptions, rather than the exemptions from programmed 
inspections that the SHARP program provides, gives those private, for-profit consultants power 
well beyond any power granted to an OSHA compliance officer or a state consultant. SHARP 
companies never receive blanket exemptions from penalties. Finally, under the SHARP 
program, OSHA has the final say over whether companies should receive SHARP recognition. 
This system provides an additional check to ensure that a workplace is safe and has an effective 
safety and health program before it becomes exempt from a programmed inspection. 

The Department remains concerned that the bill is completely silent about a consultant's 
obligations when an employer is found NOT to be in compliance. This means that the 
consultant then has the option of refusing to provide a declaration, which leaves the employer 
free to seek out another consultant. While the bill now requires the consultant to identify 
violations of the OSH Act and possible corrective measures, there is still no clear requirement 
that employers abate the identified hazards or that consultants report to OSHA in the event of an 
employer's refusal to abate. Moreover, because reinspections are not necessarily required, there 
is no way for the consultant, employees or OSHA to verify either abatement or whether the 
elements of an effective safety and health program have been fully implemented. 

The Department is concerned that the bill could allow an employer to receive a certificate of 
compliance even ifit has not yet completed the process of hazard abatement. This would allow 
an employer that is out of compliance with the law to be declared in compliance. The problem 
is further compounded because an employer with a certificate of compliance who has not yet 
abated hazards identified in the written plan could not be penalized by OSHA for one year. 
Finally, unlike OSHA's abatement verification rule, the employer would not have to "inform 
affected employees and their representatives about abatement activities" the employer had 
promised to undertake. Elimination of a mandatory reinspection requirement augments this 
problem. Without reinspection, an employer could obtain a certificate without having to show 
that it has abated a single hazard. In the event that a reinspection does actually occur, there is no 
provision for further action if the employer has not satisfied all the elements in the consultation 
report. 
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In addition, relying on the private sector for such certifications, while at the same time exempting 
the employer's worksite from the possibility of a penalty, would deprive the agency of sufficient 
"quality control" over both certifications and the safety and health audits performed by federally 
sanctioned, certified individuals. The only oversight granted to OSHA under this bill is 
meaningless. The bill requires OSHA to maintain a registry of safety and health consultants it 
deems qualified, but hamstrings the agency in the event problems occur. In addition, 
maintaining a registry would place a substantial burden on the agency's already limited 
resources. Those resources should be targeted toward making workplaces and workers safer, not 
toward policing a new army of consultants. 

These problems are compounded because the disciplinary action anticipated by this legislation is 
insufficient to redress or deter the abuses for which S.385 creates an incentive. Removal of a 
consultant from participation in the program is simply not enough to prevent or punish abuses 
such as fraud or collusion. Further, the circumstances under which an employer or consultant 
could be disciplined are so limited that the bill would permit a consultant to continue to 
participate where injuries and illnesses continue to occur as a result of incompetence or simple 
negligence. In addition, it appears that a consultant's failure to identify a hazard would exempt 
the employer from penalties for that hazard. 

Further compounding these problems is the bill's failure to clearly identify the minimal 
qualifications for a consultant. For example, section 8A(b)(2)(A) identifies practitioners of 
certain state-licensed occupations as "eligible to be qualified" as consultants, but neglects others 
and does not specify what experience in hazard identification and occupational safety and health 
eligible consultants must have. OSHA is further concerned that this provision may create an 
unfunded mandate for states to create licensing programs for safety and health professionals. 

The Department is unaware of any concrete evidence that a third party certification program 
would be successful. At the outset of this Administration, the idea of third-party audits was 

. raised at a meeting of OSHA's stakeholders, where it met with little enthusiasm from either labor 
or business representatives. More recently, a State of North Carolina survey demonstrated a 
resounding preference on the part of employers for an OSHA consultant over a private 
consultant. Cost, as well as suspicion that the private consultant might attempt to sell an 
employer unnecessary services, were among the reasons given in support of OSHA consultants. 

Finally, the Department is compelled to object to the new "purpose" that has been added to this 
section. The new "purpose" statement would codify the erroneous opinion that all employers 
are unable to read, understand and comply with the OSH Act. It would further codify the 
opinion that OSHA is unable to satisfy the compliance needs of each employer and employee 
within its jurisdiction. The addition of such sentiments to the OSH Act is, at best, inappropriate. 

Section 4. Establishment of Special Advisory Committee 
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Section 4 would require the Secretary to establish a new advisory committee consisting of 
employees, employers, members of the general public, and an official from a state plan state. 
The committee would advise and make recommendations to the Secretary concerning the 
establishment and implementation of third-party consultation services programs under section 8A 
of the bill. 

Section 7(a) of the current statute establishes the National Advisory Committee on Occupational 
Safety and Health (NACOSH), which exists to make recommendations on matters relating to the 
administration of the current Act. Mandating the establishment of a new advisory committee 
dealing with the new consultation program in section 8A of the bill would duplicate part of the 
existing jurisdiction ofNACOSH and, as such, would be redundant and not in keeping with the 
concept of reinvention and streamlining. In the event the Secretary needs to consult with experts 
on the specifics of consultation programs, Sections 7(c)(1) and (2) of the OSH Act now give the 
Secretary broad powers to hire consultants and experts, and to utilize the services of experts from 
other federal agencies and states. If the Secretary wishes to obtain advice through the 
instrumentality of an advisory committee, she may establish such a committee pursuant to the 
requirements of the Federal Advisory Committee Act. 

Section 5. Continuing Education and Professional Certification for Certain Occupational Safety 
and Health Administration Personnel 

Section 5 requires Federal employees who enforce the Act to meet the eligibility requirements 
established under new section 8A(a)(2) for third-party consultants. In addition, these employees 
must receive professional education and training every five years. 

OSHA agrees that effective training of enforcement personnel is vitally important. OSHA and 
the State Plans conduct a wide range of training programs to ensure that compliance officers 
conduct fair and effective investigations. 

The OSH Act is not industry-specific; it applies to a wide variety of workplaces throughout the 
nation. Therefore, it has been OSHA's experience that individuals with broad professional 
backgrounds become the best inspectors. During their first three years of employment, new 
Compliance Safety and Health Officers (CSHOs) are teamed with experienced inspectors and are 
given over 250 hours of training on investigative techniques at the OSHA Training Institute 
(OTI) in Des Plaines, Illinois. Additional training is mandatory for experienced CSHOs at least 
once every three years. Finally, whenever new standards are promulgated, on offers 
specialized training in these standards. 

As this discussion illustrates, OSHA does train and educate its employees, but not in a manner 
that matches the bill's inflexible requirements. We are concerned that the bill is unclear about 
which employees would be required to receive this training. For example, would the agency's 
attorneys be considered "responsible for enforcing this Act"? Weare further concerned about 
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the cost of providing the required training. 
Finally, we note that the bill contains no specific training requirements for the consultants for the 
program created under section 5, whose inspections and reports may result in employer 
exemptions from civil monetary penalties. 

Section 6. Expanded Inspection Methods 

Section 6 of the bill would allow OSHA to investigate an alleged violation or danger by 
telephone or facsimile. The bill also states that OSHA is not required to conduct complaint 
inspections if "a request for inspection was made for reasons other than the safety and health of 
the employees of an employer" or if OSHA determines that workers are not at risk. 

OSHA has two major concerns about this section. First, although investigation of complaints by 
telephone, facsimile and other similar methods is desirable in many situations, these methods 
should not replace a worker's fundamental right to an inspection. In the past two years, OSHA 
has reduced the time from the filing of a complaint to abatement of hazards by using telephone 
and facsimile methods for investigating informal complaints. In addition, several offices have 
experimented with these methods for investigatingformal worker complaints, but only where the 
complaining worker agrees. However, these methods should not be allowed to interfere where a 
worker seeks to exercise his or her statutory right to an inspection. 

Second, section 6 would allow OSHA to forgo a complaint inspection if it determines that the 
complaint was made for reasons other than safety and health -- even if the information provided 
by the complainant suggests that the workers in question may be substantial risk. Again, the 
agency's determination as to whether to inspect following a formal complaint should be based on 
the likelihood that workers are at risk -- not on the motivation of the complainant. Where 
workers face substantial hazards, OSHA should act -- and is compelled by statute to act -- to 
protect them. Moreover, it would be very difficult for OSHA to determine the complainant's 
motivation. This exercise would consume scarce agency resources and delay inspections. 
Ultimately, the agency should continue to inspect where it has reasonable cause to believe that 
workers are at risk. 

Section 7. Worksite-Specific Compliance Methods 

Section 7 would create an entirely new statutory defense to an OSHA citation, based on an 
employer's demonstration that employees were protected by alternate methods equally or more 
protective than those required by the standard the employer violated. 

The OSH Review Commission and the courts have held repeatedly that when OSHA's standards 
require employers to adopt specific precautions for protecting employees, employers must 
comply in the manner specified. Under current law, employers have the right to select 
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alternative means of compliance when literal compliance is impossible or would pose a greater 
hazard to employees. In "greater hazard" cases, the Commission requires an employer to show 
that a variance has either been sought or would be inappropriate. 

Under these rules, the contest rate has remained relatively low; less than ten percent of all 
citations are currently contested. Under this provision ofS. 1237, however, virtually every 
employer cited for violations of the OSH Act or OSHA standards could claim that an alternative 
means of compliance was as effective as the standard in question. In effect, standards would 
become guidelines, subject to challenge -- and potential waiver -- in every individual contested 
case. This provision could seriously undermine OSHA's standards, tum every enforcement 
action into a costly and time-consuming variance proceeding, and impose substantial burdens 
upon agency resources, the OSH Review Commission, and the federal courts. 

Section 8. Technical Assistance Program 

Section 8 amends the OSH Act's "Training and Employee Education" provision to require 
cooperative agreements between OSHA and States to provide consultation programs. The 
Department questions the wisdom of amending the new consultation law Congress passed last 
year with bipartisan support after extensive negotiations between Congress and the Department. 

We are particularly concerned with further amending the program in the way contemplated by 
section 8. Under section 8, the Secretary must establish a pilot program in three states for a 
duration of up to two years, the purpose of which would be to test a fee-far-service system. The 
fifty state agencies that already administer the consultation program have expressed very strong 
reservations about charging fees in the consultation program. The Administration shares these 
concerns. Those who could pay would be visited first, defeating the philosophy that this service 
is aimed at small or highly hazardous businesses that cannot afford to hire other consultants. 

Section 9. VoluntarY Protection Program 

Section 9 attempts to codify OSHA's Voluntary Protection Program, requiring the Secretary to 
establish cooperative agreements with employers, who would create and maintain comprehensive 
safety and health management systems. The bill requires enhanced OSHA efforts to include 
small businesses in the VPP: Participation in this program would result in exemptions from 
inspections and certain paperwork requirements. 

OSHA has supported codifying the VPP program, but we do not support this provision as 
drafted. The VPP has traditionally been, and should remain, a program for work sites, not 
employers. Although there are references to "the worksite" in the section, this vital mainstay 
ofthe program must be emphasized. OSHA is also concerned that codification could jeopardize 
the high standards of the program currently in operation. As drafted, this provision does not 
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reflect the idea that the VPP program is reserved exclusively for those employers who have 
demonstrated the highest commitment to worker safety and health. Ideally, any codification of 
this program should limit participation to employers who have truly superior safety and health 
records, but should allow OSHA the flexibility to define (and modify as necessary) the specific 
criteria for participation in the program. We further note that the bill does not include a program 
requirement for VPP participants to provide meaningful employee involvement in safety and 
health matters, which we believe to be an important component of the program. 

Section 10. Prevention of Alcohol and Substance Abuse 

Section 10 authorizes the Secretary to test employees and management for drugs and alcohol 
following any work-related fatality or serious injury. It also permits employers to institute their 
own testing programs conforming to HHS and federal workplace guidelines. Testing is 
permissible on a for-cause basis, as part of a scheduled medical examination, where an accident 
involving actual or potential loss of human life, bodily injury, or property damage has occurred, 
during participation in a drug treatment program, or on a random basis. 

OSHA strongly supports measures that contribute to a drug-free work environment and 
reasonable programs of drug testing within a comprehensive workplace program for certain 
workplace environments, such as those involving safety-sensitive duties, and which take into 
consideration employee rights to privacy. However, OSHA is concemed that it may not have 
the resources to oversee drug and alcohol programs. 

Section 11. Discretionarv Compliance Assistance 

This section provides that the Secretary may issue warnings in lieu of citations where the 
violation has no significant relationship to safety or health or where the employer has acted in 
good faith to promptly abate the violation. The Secretary may not exercise this discretion where 
the violation has a "significant relationship to employee safety or health" or where the violation is 
willful or repeated. 

Currently, the OSH Act provides that OSHA "shall" issue a citation for each violation it 
discovers during an inspection. This provision would change this provision to "may." As a 
practical matter, the impact of this proposed change is unclear. Federal case law demonstrates 
that OSHA possesses a greater degree of prosecutorial discretion than was recognized in the early 
years of the agency's existence. The agency has discretion under existing law to establish 
programs in which it does not issue a citation for every violation it finds. For example, OSHA 
has used this discretion to establish programs such as Maine 200. 

Nonetheless, OSHA is concerned that the change proposed in this section might be 
misunderstood by some employers as a limitation on OSHA's authority to issue citations. 
Among other things, OSHA is particularly troubled by paragraph 3(8), which allows the issuance 
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of a "warning in lieu of a citation" for violations that the employer "acts promptly to abate[.]" 
Even though it allows OSHA the discretion to issue citations in such circumstances, this 
provision may signal employers that they need not take preventive steps to protect their workers 
prior to an OSHA inspection. As such, this provision could undermine both the preventive 
purpose as well as the deterrent effect of OSHA's enforcement program. 

Prompt abatement of hazards should be encouraged, but it should be encouraged through penalty 
reductions, not by eliminating any citations whatsoever for violations. Otherwise, employers 
who make good faith efforts to protect workers before an OSHA inspector arrives at their door 
will be treated the same as neglectful employers who have ignored their workers' safety until the 
inspection. 

Finally, the limitations on the Secretary's discretion are so narrow that they could lead to 
outrageous results. For example, the Secretary's discretion is not limited to cases in which an 
employer has shown good faith by implementing a safety and health program or in which no 
employee has been killed or seriously injured because of the employer's violation. Rather, the 
bill authorizes the Secretary to issue a waming in lieu of a citation if the employer "acts promptly 
to abate the violation" even if the employer has a long history of previous violations and causes 
the death of several employees. 
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==================== ATTACHMENT 2 ==================== 
ATT CREATION TIME/DATE: o 00:00:00.00 

TEXT: 

S 385 IS 

106th CONGRESS 

1st Session 

S. 385 

To amend the Occupational Safety and Health Act of 1970 to further improve 
the safety and health of working environments, and for other purposes. 

IN THE SENATE OF THE UNITED STATES 

February 6, 1999 

Mr. ENZI introduced the following bill; which was read twice and referred 
to the Committee on Health, Education, Labor, and Pensions 

A BILL 

To amend the Occupational Safety and Health Act of 1970 to further improve 
the safety and health of working environments, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, 

SECTION 1. SHORT TITLE; REFERENCE. 

(a) SHORT TITLE- This Act may be cited as the 'Safety Advancement for 
Employees Act of 1999' or the 'SAFE Act'. 

(b) REFERENCE, Whenever in this Act an amendment or repeal is 
expressed in terms of an amendment to, or repeal of, a section or 
other provision, the reference shall be considered to be made to a 
section or other provision of the Occupational Safety and Health Act 
of 1970 (29 U.S.C. 651 et seq.). 

SEC. 2. PURPOSE. 

Section 2(b) of the Act (29 U.S.C. 651(b)) is amended--

(1) in paragraph (13), by striking the period and inserting' 
and'; and 

(2) by adding at the end the following: 

'(14) by increasing the joint cooperation of employers, 
employees, and the Secretary of Labor in the effort to ensure 
safe and healthful working conditions for employees. ' . 

SEC. 3. THIRD PARTY CONSULTATION SERVICES PROGRAM. 

(a) PROGRAM- The Act (29 U.S.C. 651 et seq.) is amended by inserting 
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after secti.on 8 the f.oll.owing: 

'SEC. 8A. THIRD PARTY CONSULTATION SERVICES PROGRAM. 

'(a) PURPOSE- Rec.ognizing that--

'(I) empl.oyee safety is .of param.ount c.oncern; 

'(2) empl.oyers are .overburdened by regulati.ons and are unable t.o 
read thr.ough, understand and effectively c.omply with the 
v.olumin.ous requirements .of this Act; and 

'(3) the Secretary is unable t.o individually satisfy the 
c.ompliance needs .of each empl.oyer and empl.oyee within its 
jurisdicti.on; 

it is the purp.ose .of this secti.on t.o enc.ourage empl.oyers t.o c.onduct 
v.oluntary safety and health audits using the expertise .of qualified 
safety and health c.onsultants and t.o pr.oactively seek individualized 
s.oluti.ons t.o w.orkplace safety and health c.oncerns. 

'(b) ESTABLISHMENT OF PROGRAM-

'(I) IN GENERAL- N.ot later than 18 m.onths after the date .of 
enactment .of this secti.on, the Secretary, in c.onsultati.on with 
the advis.ory c.ommittee established under secti.on 7(d), shall 
establish and implement, by regulati.on, a pr.ogram that qualifies 
individuals t.o pr.ovide c.onsultati.on services t.o empl.oyers t.o 
assist empl.oyers in the identificati.on and c.orrecti.on .of safety 
and health hazards in the w.orkplaces .of empl.oyers. 

'(2) ELIGIBILITY- The f.oll.owing individuals shall be eligible t.o 
be qualified under the pr.ogram under paragraph (1) as certified 
safety and health c.onsultants: 

'(A) An individual wh.o is licensed by a State auth.ority as a 
physician, industrial hygienist, pr.ofessi.onal engineer, 
safety engineer, safety pr.ofessi.onal, .or .occupati.onal nurse. 

'(B) An individual wh.o has been empl.oyed as an inspect.or f.or 
a State plan State .or as a Federal .occupati.onal safety and 
health inspect.or f.or n.ot less than a 5-year peri.od. 

'(C) An individual wh.o is qualified in an .occupati.onal 
health .or safety field by an .organizati.on wh.ose pr.ogram has 
been accredited by a nati.onally rec.ognized private 
accreditati.on .organizati.on .or by the Secretary. 

'(D) Other individuals determined t.o be qualified by the 
Secretary. 

'(3) GEOGRAPHICAL SCOPE OF CONSULTATION SERVICES- A c.onsultant 
qualified under the pr.ogram under paragraph (1) may pr.ovide 
c.onsultati.on services in any State. 

'(4) LIMITATION BASED ON EXPERTISE- A c.onsultant qualified under 
the pr.ogram under paragraph (1) may .only pr.ovide c.onsultati.on 
services t.o an empl.oyer with respect t.o a w.orksite if the w.ork 
perf.ormed at that worksite c.oincides with the particular 
expertise .of the individual. 
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'(c) SAFETY AND HEALTH REGISTRY- The Secretary shall develop and 
maintain a registry that includes all consultants that are qualified 
under the program under subsection (b) (1) to provide the consultation 
services described in subsection (b) and shall publish and make such 
registry readily available to the general public. 

'(d) DISCIPLINARY ACTIONS- The Secretary may revoke the status of a 
consultant qualified under subsection (b), or the participation of an 
employer under subsection (b) in the third party consultation program, 
if the Secretary determines that the consultant or employer--

'(I) has failed to meet the requirements of the program; or 

'(2) has committed malfeasance, gross negligence, collusion or 
fraud in connection with any consultation services provided by 
the qualified consultant. 

'(e) PROGRAM REQUIREMENTS-

'(I) FULL SERVICE CONSULTATION- The consultation services 
described in subsection (b), and provided by a consultant 
qualified under the program under subsection (b) (1), shall 
include an evaluation of the workplace of an employer to 
determine if the employer is in compliance with the requirements 
of this Act, including any regulations promulgated pursuant to 
this Act. Employers electing to participate in such program shall 
contract with a 

consultant qualified under subsection (b) (2) to perform a full service 
visit and consultation covering the employer's establishment,including a 
complete safety and health program review. Following the guidance as 
specified in this section, the consultant shall discuss with the employer 
the elements of an effective program. 

'(2) CONSULTATION REPORT-

'(A) IN GENERAL- After a consultant conducts a comprehensive 
survey of an employer under a program under this section, 
the consultant shall prepare and submit to the employer a 
written report that includes an action plan identifying any 
violations of this Act, and any appropriate corrective 
measures to address the violations that are identified using 
an effective safety an~ health program. 

'(B) ELEMENTS- A consultation report shall contain each of 
the following elements. 

'(i) ACTION PLAN-

'(I) IN GENERAL- An action plan under subparagraph 
(A) shall be developed in consultation with the 
employer as part of the initial comprehensive 
survey. The consultant and the employer shall 
jointly use the onsite time in the initial visit 
to the employer's place of business to agree on 
the terms of the action plan and the time frames 
for achieving specific items. 

'(II) REQUIREMENTS- The action plan shall outline 
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the employer prior to receiving a certificate of 
compliance. The action plan shall address in 
detail--
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-(aa) the employer's correction of all identified safety and health 
hazards, with applicable time frames; 

-(bb) the steps necessary for the employer to implement an effective safety 
and health program, with applicable time frames; and 

-(cc) a statement of the employer's commitment to work with the· 
consultation project to achieve a certificate of compliance. 

-(ii) SAFETY AND HEALTH PROGRAM- An employer electing 
to participate in a program under this section shall 
establish a safety and health program to manage 
workplace safety and health to reduce injuries, 
illnesses and fatalities that complies with paragraph 
(3). Such safety and health program shall be 
appropriate to the conditions of the workplace 
involved. 

-(3) REQUIREMENTS FOR SAFETY AND HEALTH PROGRAM-

-(A) WRITTEN PROGRAM- An employer electing to participate 
shall maintain a written safety and health program that 
contains policies, procedures, and practices to recognize 
and protect their employees from occupational safety and 
health hazards. Such procedures shall include provisions for 
the identification, evaluation and prevention or control of 
workplace hazards. 

-(B) MAJOR ELEMENTS- A safety and health program shall 
include the following elements, and may include other 
elements as necessary to the specific worksite involved and 
as determined appropriate by the qualified cOnsultant and 
employer: 

-(i) EMPLOYER COMMITMENT AND EMPLOYEE INVOLVEMENT-

-(I) IN GENERAL- The existence of both management 
leadership and employee participation must be 
demonstrated in accordance with subclauses (II) 
and (III). 

-(II) MANAGEMENT LEADERSHIP- To make a 
demonstration of management leadership under this 
subclause, the employer shall--

-(aa) set a clear worksite safety and health policy that employees can 
fully understand; 

-(bb) set and communicate clear goals and objectives with the involvement 
of employees; 

-(cc) provide essential safety and health leadership in tangible and 
recognizable ways; 

-(dd) set positive safety and health examples; and 
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-(eel perform comprehensive reviews of safety and health programs for 
quality assurance using a process which promotes continuous correction. 

-(III) EMPLOYEE PARTICIPATION- With respect to 
employee participation, the employer shall 
demonstrate a commitment to working to develop a 
comprehensive, written and operational safety and 
health program that involves employees in 
significant ways that affect safety and health. In 
making such a demonstration, the employer shall--

-(aa) provide for employee participation in actively identifying and 
resolving safety and health issues in tangible ways that employees can 
clearly understand; 

-(bb) assign safety and health responsibilities in such a way that 
employees can understand clearly what is expected of them; 

-(cc) provide employees with the necessary authority and resources to meet 
their safety and health responsibilities; and 

-(dd) provide that safety and health performance for managers, supervisors 
and employees be measured in tangible ways. 

-(ii) WORKPLACE ANALYSIS- The employer, in consultation 
with the consultant, shall systematically identify and 
assess hazards in the following ways: 

-(I) Conduct corrective action and regular expert 
surveys to update hazard inventories. 

-(II) Have competent personnel review every 
planned or new facility, process material, or 
equipment. 

-(III) Train all employees and supervisors, 
conduct routine joint inspections, and correct 
items identified. 

-(IV) Establish a way for employees to report 
hazards and provide prompt responses to such 
reports. 

-(V) Investigate worksite accidents and near 
accidents. 

-(VI) Provide employees with the necessary 
information regarding incident trends, causes and 
means of prevention. 

-(iii) HAZARD PREVENTION- The employer, in consultation 
with the consultant, shall--

-(I) engage in timely hazard control, working to 
ensure that hazard controls are fully in place and 
communicated to employees, with emphasis on 
engineering controls and enforcing safe work 
procedures; 
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-(II) maintain equipment using operators who are 
trained to recognize maintenance needs and perform 
or direct timely maintenance; 

-(III) provide training on emergency planning and 
preparation, working to ensure that all personnel 
know immediately how to respond as a result of 
effective planning, training, and drills; 

-(IV) equip facilities for emergencies with all 
systems and equipment in place and regularly 
tested so that all employees know how to 
communicate during emergencies and how to use 
equipment; and 

-(V) provide for emergency medical situations 
using employees who are fully trained in emergency 
medicine. 

-(iv) SAFETY AND HEALTH TRAINING- The employer, in 
consultation with the consultant, shall--

-(I) involve employees in hazard assessment, 
development and delivery of training; 

-(II) actively involve supervisors in worksite 
analysis by empowering them to ensure physical 
protections, reinforce training, enforce 
discipline, and explain work procedures; and 

-(III) provide training in safety and health 
management to managers. 

-(4) REINSPECTION- At a time agreed to by the employer and the 
consultant, the consultant may reinspect the workplace of the 
employer to verify that the required elements in the consultation 
report have been satisfied. If such requirements have been 
satisfied, the employer shall be provided with a certificate of 
compliance for that workplace by the qualified consultant. 

-(f) EXEMPTION FROM CIVIL PENALTIES FOR COMPLIANCE-

-(1) IN GENERAL- If an employer enters into a contract with an 
individual qualified under the program under this section, to 
provide consultation services described in subsection (b), and 
receives a certificate of compliance under subsection (e) (4), the 
employer shall be exempt from the assessment of any civil penalty 
under section 17 for a period of 1 year after the date on which 
the employer receives such certificate. 

-(2) EXCEPTIONS- An employer shall not be exempt under paragraph 
(1) --

-(A) if the employer has not made a good faith effort to 
remain in compliance as required under the certificate of 
compliance; or 

-(B) to the extent that there has been a fundamental change 
in the hazards of the workplace. 
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'(g) RIGHT TO INSPECT- Nothing in this section shall be construed to 
affect the rights of the Secretary to inspect and investigate 
worksites covered by a certificate of compliance. 

'(h) RENEWAL REQUIREMENTS- An employer that is granted a certificate 
of compliance under this section may receive a 1 year renewal of the 
certificate if the following elements are satisfied: 

'(1) A qualified consultant shall conduct a complete onsite 
safety and health survey to ensure that the safety and health 
program has been effectively maintained or improved, workplace 
hazards are under control, and elements of the safety and health 
program are operating effectively. 

'(2) The consultant, in an onsite visit by the consultant, has 
determined that the program requirements have been complied with 
and the health and safety program has been operating effectively. 

'(i) NON-FIXED WORK SITES- With respect to employer worksites that do 
not have a fixed location, a certificate of compliance shall only 
apply to that worksite which satisfies the criteria under this section 
and such certificate shall not be portable to any other worksite. This 
section shall not apply to service establishments that utilize 
essentially the same work equipment at each non-fixed worksite. ' . 

SEC. 4. ESTABLISHMENT OF SPECIAL ADVISORY COMMITTEE. 

Section 7 of the Act (29 U.S.C. 656) is amended by adding at the end 
the following: 

'(d) (1) Not later than 6 months after the date of enactment of this 
subsection, the Secretary shall establish an advisory committee 
(pursuant to the Federal Advisory Committee Act (5 U.S.C. App.» to 
carry out the duties described in paragraph (3). 

'(2) The advisory committee shall be composed of--

'(A) 3 members who are employees; 

'(B) 3 members who are employers; 

'(C) 2 members who are members of the general public; and 

'(D) 1 member who is a State official from a State plan State. 

Each member of the advisory committee shall have expertise in 
workplace safety and health as demonstrated by the educational 
background of the member. 

'(3) The advisory committee shall advise and make recommendations to 
the Secretary with respect to the establishment and implementation of 
a consultation services program under section SA. ". 

SEC. 5. CONTINUING EDUCATION AND PROFESSIONAL CERTIFICATION FOR CERTAIN 
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION PERSONNEL. 

Section 8 of the Act (29 U.S.C. 657) is amended by adding at the end 
the following: 

'(h) Any Federal employee responsible for enforcing this Act shall, 
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not later than 2 years after the date of enactment of this subsection 
or 2 years after the initial employment of the employee involved, meet 
the eligibility requirements prescribed under subsection (b) (2) of 
section SA. 

'(i) The Secretary shall ensure that any Federal employee responsible 
for enforcing this Act who carries out inspections or investigations 
under this section, receive professional education and training at 
least every 5 years as prescribed by the Secretary. '. 

SEC. 6. EXPANDED INSPECTION METHODS. 

(a) PURPOSE- It is the purpose of this section to empower the 
Secretary of Labor to achieve increased employer compliance by using, 
at the Secretary's discretion, more efficient and effective means for 
conducting inspections. 

(b) GENERAL- Section 8(f) of the Act (29 U.S.C. 657(f) is amended~-

(1) by adding at the end the following: 

'(3) The Secretary or an authorized representative of the Secretary 
may, as a method of investigating an alleged violation or danger under 
this subsection, attempt, if feasible, to contact an employer by 
telephone, facsimile, or other appropriate methods to determine 
whether--

'(A) the employer has taken corrective actions with respect to 
the alleged violation or danger; or 

'(B) there are reasonable grounds to believe that a hazard 
exists. 

'(4) The Secretary is not required to conduct an inspection under this 
subsection if the Secretary determines that a request for an 
inspection was made for reasons other than the safety and health of 
the employees of an employer or that the employees of an employer are 
not at risk.'. 

SEC. 7. WORKSITE-SPECIFIC COMPLIANCE METHODS. 

Section 9 of the Act (29 U.S.C. 65S) is amended by adding at the end 
the following: 

'(d) A citation issued under subsection (a) to an employer who 
violates section 5, any standard, rule, or order promulgated pursuant 
to section 6, or any other regulation promulgated under this Act shall 
be vacated if such employer demonstrates that the employees of such 
employer were protected by alternative methods that are equally or 
more protective of the safety and health of the employees than the 
methods required by such standard, rule, order, or regulation in the 
factual circumstances underlying the citation. 

'(e) Subsection (d) shall not be construed to eliminate or modify 
other defenses that may exist to any citation.'. 

SEC. S. TECHNICAL ASSISTANCE PROGRAM. 

(a) IN GENERAL- Section 21(c) of the Act (29 U.S.C. 670(c)) is 
amended--
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(1) by striking , (c) The' and inserting '(c) (1) The' ; 

(2) by striking , (1) provide' and inserting , (A) provide' ; 

(3 ) by striking , (2) consult' and inserting , (B) consult' ; and 

(4 ) by adding at the end the following: 

'(2) (A) The Secretary shall, through the authority granted under 
section 7(C) and paragraph (1), enter into cooperative agreements with 
States for the provision of consultation services by such States to 
employers concerning the provision of safe and healthful working 
conditions. 

'(B) (i) Except as provided in clause (ii), the Secretary shall 
reimburse a State that enters into a cooperative agreement under 
subparagraph (A) in an amount that equals 90 percent of the costs 
incurred by the State for the provision of consultation services under 
such agreement. 

'(ii) A State shall be reimbursed by the Secretary for 90 percent of 
the costs incurred by the State for the provision of--

'(I) training approved by the Secretary for State personnel 
operating under a cooperative agreement; and 

'(II) specified out-of-State travel expenses incurred by such 
personnel. 

'(iii) A reimbursement paid to a State under this subparagraph shall 
be limited to costs incurred by such State for the provision of 
consultation services under this paragraph and the costs described in 
clause (ii).'. 

(b) PILOT PROGRAM- Section 21 of the Act (29 U.S.C. 670) is amended by 
adding at the end the following: 

'(d) (1) Not later than 90 days after the date of enactment of this 
subsection, the Secretary shall establish and carry out a pilot 
program in 3 States to provide expedited consultation services, with 
respect to the provision of safe and healthful working conditions, to 
employers that are small businesses (as the term is defined by the 
Administrator of the Small Business Administration). The Secretary 
shall carry out the program for a period of not to exceed 2 years. 

'(2) The Secretary shall provide consultation services under paragraph 
(1) not later than 4 weeks after the date on which the Secretary 
receives a request from an employer. 

'(3) The Secretary may impose a nominal fee to an employer requesting 
consultation services under paragraph (1). The fee shall be in an 
amount determined by the Secretary. Employers paying a fee shall 
receive priority consultation services by the Secretary. 

'(4) In lieu of issuing a citation under section 9 to an employer for 
a violation found by the Secretary during a consultation under 
paragraph (1), the Secretary shall permit the employer to carry out 
corrective measures to correct the conditions causing the violation. 
The Secretary shall conduct not more than 2 visits to the workplace of 
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the employer to determine if the employer has carried out the 
corrective measures. The Secretary shall issue a citation as 
prescribed under section 5 if, after such visits, the employer has 
failed to carry out the corrective measures. 

-(5) Not later than 90 days after the termination of the program under 
paragraph (1), the Secretary shall prepare and submit a report to the 
appropriate committees of Congress that contains an evaluation of the 
implementation of the pilot program. ' . 

SEC. 9. VOLUNTARY PROTECTION PROGRAMS. 

(a) COOPERATIVE AGREEMENTS- The Secretary of Labor shall establish 
cooperative agreements with employers to encourage the establishment 
of comprehensive safety and health management systems that include--

(1) requirements for systematic assessment of hazards; 

. (2) comprehensive hazard prevention, mitigation, and control 
programs; 

(3) active and meaningful management and employee participation 
in the voluntary program described in subsection (b); and 

(4) employee safety and health training. 

(b) VOLUNTARY PROTECTION PROGRAM-

(1) IN GENERAL- The Secretary of Labor shall establish and carry 
out a voluntary protection program (consistent with subsection 
(a)) to encourage and recognize the achievement of excellence in 
both the technical and managerial protection of employees from 
occupational hazards. 

(2) PROGRAM REQUIREMENT- The voluntary protection program shall 
include the following: 

(A) APPLICATION- Employers who volunteer under the program 
shall be required to submit an application to the Secretary 
of Labor demonstrating that the worksite with respect to 
which the application is made meets such requirements as the 
Secretary of Labor may require for participation in the 
program. 

(B) ONSITE EVALUATIONS- .There shall be onsite evaluations by 
representatives of the Secretary of Labor to ensure a high 
level of protection of employees. The onsite visits shall 
not result in enforcement of citations under the 
Occupational Safety and Health Act of 1970 (29 U.S.C. 651 et 
seq.) . 

(C) INFORMATION- Employers who are approved by the Secretary 
of Labor for participation in the program shall assure the 
Secretary of Labor that information about the safety and 
health program of the employers shall be made readily 
available to the Secretary of Labor to share with employees. 

(D) REEVALUATIONS- Periodic reevaluations by the Secretary 
of Labor of the employers shall be required for continued 
participation in the program. 
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(3) EXEMPTIONS- A site with respect to which a program has been 
approved shall, during participation in the program be exempt 
from inspections or investigations and certain paperwork 
requirements to be determined by the Secretary of Labor, except 
that this paragraph shall not apply to inspections or 
investigations arising from employee complaints, fatalities, 
catastrophes, or significant toxic releases. 

(4) INCREASED SMALL BUSINESS PARTICIPATION- The Secretary of 
Labor shall establish and implement, by regulation, a program to 
increase participation by small businesses (as the term is 
defined by the Administrator of the Small Business 
Administration) in the voluntary protection program through 
outreach and assistance initiatives and developing program 
requirements that address the needs of small businesses. 

SEC. 10. PREVENTION OF ALCOHOL AND SUBSTANCE ABUSE. 

The Act (29 U.S.C. 651 et seq.) is amended by adding at the end the 
following: 

'SEC. 35. ALCOHOL AND SUBSTANCE ABUSE TESTING. 

'(a) PROGRAM PURPOSE- In order to secure a safe workplace, employers 
may establish and carry out an alcohol and substance abuse testing 
program in accordance with subsection (b). 

'(b) FEDERAL GUIDELINES-

'(1) REQUIREMENTS- An alcohol and substance abuse testing program 
described in subsection (a) shall meet the following 
requirements: 

'(A) SUBSTANCE ABUSE- A substance abuse testing program 
shall permit the use of an onsite or offsite testing. 

'(B) ALCOHOL- The alcohol testing component of the program 
shall take the form of alcohol breath analysis and shall 
conform to any guidelines developed by the Secretary of 
Transportation for alcohol testing of mass transit employees 
under' the Department of Transportation and Related Agencies 
Appropriations Act, 1992. 

'(2) DEFINITION- For purposes of this section the term 'alcohol 
and substance abuse testing program' means any program under 
which test procedures are used to take an analyze blood, breath, 
hair, urine, saliva, or other body fluids or materials for the 
purpose of detecting the presence or absence 

of alcohol or a drug or its metabolites. In the case of urine testing, the 
confirmation tests must be performed in accordance with the mandatory 
guidelines for Federal workplace testing programs published by the 
Secretary of Health and Human Services on April 11, 1988, at section 11979 
of title 53, Code of Federal Regulations (including any amendments to such 
guidelines). Proper laboratory protocols and procedures shall be used to 
assure accuracy and fairness and laboratories must be subject to the 
requirements of subpart B of the mandatory guidelines, State certification, 
the Clinical Laboratory Improvements Act of the College of American 
Pathologists. 
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-(c) TEST REQUIREMENTS- This section shall not be construed to 
prohibit an employer from requiring--

Page 39 0[40 

-(1) an applicant for employment to submit to and pass an alcohol 
or substance abuse test before employment by the employer; or 

-(2) an employee, including managerial personnel, to submit to 
and pass an alcohol or substance abuse test--

-(A) on a for-cause basis or where the employer has 
reasonable suspicion to believe that such employee is using 
or is under the influence of alcohol or a controlled 
substance; 

-(B) where such test is administered as part of a scheduled 
medical examination; 

-(C) in the case of an accident or incident, involving the 
actual or potential loss of human life, bodily injury, or 
property damage; 

-(D) during the participation of an employee in an alcohol 
or substance abuse treatment program, and for a reasonable 
period of time (not to exceed 5 years) after the conclusion 
of such program; or 

-(E) on a random selection basis in work units, locations, 
or facilities. 

-(d) CONSTRUCTION- Nothing in this section shall be construed to 
require an employer to establish an alcohol and substance abuse 
testing program for applicants or employees or make employment 
decisions based on such test results. 

-(e) PREEMPTION- The provisions of this section shall not preempt any 
provision of State law to the extent that such State law is 
inconsistent with this section. 

-(f) INVESTIGATIONS- The Secretary is authorized to conduct testing of 
employees (including managerial personnel) of an employer for use of 
alcohol or controlled substances during any investigations of a 
work-related fatality or serious injury.'. 

SEC. 11. DISCRETIONARY COMPLIANCE ASSISTANCE. 

Subsection (a) of section 9 of the Act (29 U.S.C. 658(a)} is amended 
to read as follows: 

-(a) (1) Nothing in this Act shall be construed as prohibiting the 
Secretary or the authorized representative of the Secretary from 
providing technical or compliance assistance to an employer in 
correcting a violation discovered during an inspection or 
investigation under this Act without issuing a citation. 

-(2) Except as provided in paragraph (3), if, upon an inspection or 
investigation, the Secretary or an authorized representative of the 
Secretary believes that an employer has violated a requirement of 
section 5, of any regulation, rule, or order promulgated pursuant to 
section 6, or of any regulations prescribed pursuant to this Act, the 
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END 

secretary may with reasonable promptness issue a citation to the 
employer. Each citation shall be in writing and shall describe with 
particularity the nature of a violation, including a reference to the 
provision of the Act, regulation, rule, or order alleged to have been 
violated. The citation shall fix a reasonable time for the abatement 
of the violation. 

'(3) The Secretary or the authorized representative of the Secretary--

'(A) may issue a warning in lieu of a citation with respect to a 
violation that has no significant relationship to employee safety 
or health; and 

'(B) may issue a warning in lieu of a citation in cases in which 
an employer in good faith acts promptly to abate a violation if 
the violation is not a willful or repeated violation. ' . 

================== END ATTACHMENT 2 ================== 
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SUBTITLE G-- ALIEN LABOR CERTIFICATION USER FEES 

SEC. ESTABLISHMENT OF FEES. 

(a) PERMANENT IMMIGRANT APPLICATION FEES.-- Section 212(a)(5)(A) of the 

Immigration and Nationality Act (8 U.S.C. 1l82(a)(5)(A) is amended--

(1) in clause (i), by--

(A) striking "and" at the end of subclause (I), 

(B) striking the period at the end of subclause (II) and inserting ", and", 

and 

(C) by adding at the end the following: 

"(III) the employer has submitted an application for certification of 

the alien under this paragraph and has paid an application fee in 

accordance with clause (iv)."; and 

(2) by adding at the end the following: 

"(iv)(I) The Secretary of Labor shall impose a fee of $500 on an employer 

that--

"(aa) submits an application to the Secretary of Labor for 

certification under this subparagraph on or after October 1, 1999, or 

"(bb) requests a review pursuant to an expedited process 

1 
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established by the Secretary of Labor of an application that was submitted 

to the Secretary of Labor for certification under this subparagraph prior to 

October 1, 1999. 

"(II)(aa) The employer submitting the application under this subparagraph 

shall not require or accept payment, directly or indirectly, of the fees established 

pursuant to subclause (I) by the alien who is the beneficiary of the certification. 

"(bb) If the Secretary of Labor determines, after notice and opportunity for 

a hearing, that a violation of sub-subclause (aa) has occurred, the Secretary of 

Labor may impose a civil penalty in an amount not to exceed $1,000 per violation 

and an administrative order requiring the return of any amounts received in 

violation of sub-subclause (aa) to the alien, or if the alien cannot be located, to the 

general fund of the Treasury. 

"(III) Fees collected under this clause shall be deposited in the Treasury in 

accordance with s.ection 286(u).". 

(b) H-2B NONIMMIGRANT APPLICATION FEES.-- Section 214(c) of the Immigration 

and Nationality Act (8 U.S.C. 1184(c)) is amended by adding at the end the following: 

"(10)(A) Pursuant to the consultation process described in paragraph (1), the 

Secretary of Labor shall impose a fee of $500 on employers that submit an application to 

the Secretary of Labor for certification of a nonimmigrant temporary worker as described 

in section 101(a)(15)(H)(ii)(b). 

"(B)(i) The employer submitting the application under this subsection shall not 

require or accept payment of the fee established under subparagraph (A), directly or 
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indirectly, by the alien who is the beneficiary of the certification. 

"(ii) If the Secretary of Labor detennines, after notice and opportunity for a 

hearing, that a violation of clause (i) has occurred, the Secretary of Labor may impose a 

civil penalty in an amount not to exceed $1,000 per violation and administrative order. 

requiring the return of any amounts received in violation of clause (i) to the alien, or if the 

alien cannot be located, to the general fund of the Treasury. 

"(C) Fees collected under this paragraph shall be deposited in the Treasury in 

accordance with section 286(u).". 

SEC. . ESTABLISHMENT OF ACCOUNT AND USE OF FUNDS. 

Section 286 of the Immigration and Nationality Act (8 U.S.C. 1356) is amended by 

adding at the end the following: 

"(u) ALIEN LABOR CERTIFICATION USER FEE ACCOUNT. 

"(1) ESTABLISHMENT.-- There is established in the general fund of the 

Treasury a separate account, which shall be known as the' Alien Labor 

Certification User Fee Account'. Notwithstanding any other section of this title, 

there shall be deposited as offsetting receipts into the account all fees. 

collected under sections 212(a)(5)(A) and 214(c)(10). 

"(2) USE OF FEES.-- The fees deposited into the Alien Labor 

Certification User Fee Account shall be available to the Secretary of Labor for the 

costs of administering alien labor certification activities under sections 

212(a)(5)(A) and 214(c)(lO). In addition, if, in any fiscal year, the Secretary of 

3 
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Labor determines that there are amounts in the account in excess of the amo~nts 

necessary to carry out the certification activities for such year, the excess shall be 

available to the Secretary of Labor to carry out activities for dislocated workers in 

accordance section 171(d) of the Workforce Investment Act of 1998. 

"(3) AVAILABILITY OF FUNDS.-- The fees deposited into the Alien 

Labor Certification User Fee account under this subsection shall remain available 

until expended for the activities described in paragraph (2).". 

4 
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL) 

CREATOR: Mary L. Smith ( CN=Mary L. Smith/OU=OPD/O=EOP [ OPD 1 ) 

CREATION DATE/TIME: 5-MAR-1999 14:01:37.00 

SUBJECT: Decision Meeting on Comparable Worth 

TO: Jennifer M. Luray ( CN=Jennifer M. Luray/OU=WHO/O=EOP @ EOP [ WHO 1 ) 
READ: UNKNOWN 

TO: jorszag ( jorszag @ doc.gov @ inet [ UNKNOWN 1 ) 
READ: UNKNOWN 

TO: Nicole R. Rabner ( CN=Nicole R. Rabner/OU=WHO/O=EOP @ EOP 
READ: UNKNOWN 

TO: Rebecca M. Blank ( CN=Rebecca M. Blank/OU=CEA/O=EOP @ EOP 
READ: UNKNOWN 

WHO 1 ) 

CEA 1 ) 

TO: Joshua Gotbaum ( CN=Joshua Gotbaum/OU=OMB/O=EOP @ EOP [ OMB 1 ) 
READ: UNKNOWN 

TO: David W. Beier ( CN=David W. Beier/O=OVP @ OVP [ UNKNOWN 1 ) 
READ: UNKNOWN 

TO: Sally Katzen ( CN=Sally Katzen/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TO: Caroline R. Fredrickson ( CN=Caroline R. Fredrickson/OU=WHO/O=EOP @ EOP [ WHO 1 
READ: UNKNOWN 

TO: Thomas L. Freedman ( CN=Thomas L. Freedman/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

TO: Elena Kagan ( CN=Elena Kagan/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

CC: Dawn V. Woollen ( CN=Dawn V. Woollen/OU=OMB/O=EOP @ EOP [ OMB 1 ) 
READ: UNKNOWN 

CC: Shannon Mason ( CN=Shannon Mason/OU=OPD/O=EOP @ EOP [ OPD 1 ) 
READ: UNKNOWN 

CC: Francine P. Obermiller ( CN=Francine P. Obermiller/OU=CEA/O=EOP @ EOP [ CEA 1 
READ: UNKNOWN 

CC: Laura Emmett ( CN=Laura Emmett/OU=WHO/O=EOP @ EOP [ WHO 1 ) 
READ: UNKNOWN 

TEXT: 
Elena Kagan is holding a meeting on Wednesday, March 10 at 4p.m. in Room 
211 to discuss the Administration's position on comparable worth as 
contained in Senator Harkin's bill. We will also discuss positions on 
collecting wage data. Thanks, Mary 
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL) 

CREATOR: Cordelia W. Reimers ( CN=Cordelia W. Reimers/OU=CEA/O=EOP [ CEA 1 ) 

CREATION DATE/TIME: 12-MAR-1999 11:59:28.00 

SUBJECT: pay data from Census 

TO: Rebecca M. Blank ( CN=Rebecca M. Blank/OU=CEA/O=EOP @ EOP [ CEA 1 
READ: UNKNOWN 

TO: lynda.delavina@treas.sprint.com ( lynda.delavina@treas.sprint.com [ UNKNOWN 1 
READ: UNKNOWN 

TO: Larry R. Matlack ( CN=Larry R. Mat'lack/OU=OMB/O=EOP @ EOP [ OMB 1 
READ: UNKNOWN 

TO: Thomas L. Freedman ( CN=Thomas L. Freedman/OU=OPD/O=EOP @ EOP [ OPD 1 
READ: UNKNOWN 

TO: Nora E. Gordon ( CN=Nora E. Gordon/OU=CEA/O=EOP @ EOP [ CEA 1 
READ: UNKNOWN 

TO: Montgomery-Edward ( Montgomery-Edward @ dol.gov [ UNKNOWN 1 ) 
READ: UNKNOWN 

TO: Susan M. Carr ( CN=Susan M. Carr/OU=OMB/O=EOP @ EOP [ OMB 1 ) 
READ : UNKNO~ 

TO: Mary L. Smith ( CN=Mary L. Smith/OU=OPD/O=EOP @ EOP [ OPD 1 
READ: UNKNOWN 

TO: Elena Kagan ( CN=Elena Kagan/OU=OPD/O=EOP @ EOP [ OPD 
READ: UNKNOWN 

CC: Mark.McClellan@MS01.DO.treas.sprint.com ( Mark.McClellan@MS01.DO.treas.sprint.co 
READ: UNKN9WN 

CC: holzer-harry ( holzer-harry @ dol.gov [ UNKNOWN 1 ) 
READ: UNKNOWN 

TEXT: 
Harry Holzer has pointed out something very interesting: 
The decennial Census has data that in some ways is even better than the 
proposed EEO-1 could generate, for creating a "profile" of wages by gender 
and race/ethnicity within occupation, industry, and local labor market. 
The Census has hundreds of 3-digit occupations, within 3-digit industry 
and city or metro area, whereas the proposed EEO-1 would have only 15 
occupational categories. The full Census has this information for an 
approximately 15% random sample of all workers in firms of all sizes, and 
the Public Use Microdata Sample (PUMS) has it on 5% of them. 
The Census' disadvantage is that it gets as much as 12 years out of date 
before the next Census data are available, it does not have information on 
firm size (so one can't separate firms with over 100 employees from 
smaller ones), and it is a sample rather than all workers. 

This suggests that EEOC could creat "screening" profiles without having 
pay data on the EEO-1s from every firm with over 100 employees. It could 
collect the pay data from a firm against which a complaint is filed, and 
compare it with the profile from the most recent Census for that 
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occupation, industry, and local labor market area. 
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RECORD TYPE: PRESIDENTIAL (NOTES MAIL) 

CREATOR: Cordelia W. Reimers ( CN=Cordelia W. Reimers/OU=CEA/O=EOP [ CEA] ) 

CREATION DATE/TIME: 15-MAR-1999 15:36:22.00 

SUBJECT: focusing pay data collection 

TO: Rebecca M. Blank ( CN=Rebecca M. Blank/OU=CEA/O=EOP @ EOP [ CEA ] ) 
READ: UNKNOWN 

TO: holzer-harry ( holzer-harry @ dol.gov [ UNKNOWN] ) 
READ: UNKNOWN 

TO: Mark.McClellan@MS01.DO.treas.sprint.com ( Mark.McClellan@MS01.DO.treas.sprint.co 
READ: UNKNOWN 

TO: Larry R. Matlack ( CN=Larry R. Matlack/OU=OMB/O=EOP @ EOP [ OMB ] ) 
READ: UNKNOWN 

TO: Thomas L. Freedman ( CN=Thomas L. Freedman/OU=OPD/O=EOP @ EOP [ OPD ] ) 
READ: UNKNOWN 

TO: Nora E. Gordon ( CN=Nora E. Gordon/OU=CEA/O=EOP @ EOP [ CEA] ) 
READ: UNKNOWN 

TO: Montgomery-Edward ( Montgomery-Edward @ dol.gov [ UNKNOWN] ) 
READ: UNKNOWN 

TO: lynda.delavina@treas.sprint.com ( lynda.delavina@treas.sprint.com [ UNKNOWN] ) 
READ: UNKNOWN 

TO: Susan M. Carr ( CN=Susan M. Carr /OU=OMB/O=EOP @ EOP [ OMB ] .) 
READ: UNKNOWN 

TO: Mary L. Smith ( CN=Mary L. Smith/OU=OPD/O=EOP @ EOP [ OPD ] ) 
READ: UNKNOWN 

TO: Elena Kagan ( CN=Elena Kagan/OU=OPD/O=EOP @ EOP [ OPD ] ) 
READ: UNKNOWN 

TEXT: 
Attached is a proposal by CEA to use Census data to focus collection of 
pay data on problematic industries. 

==================== ATTACHMENT 1 ==================== 
ATT CREATION TIME/DATE: 0 00:00:00.00 

TEXT: 
Unable to convert ARMS_EXT: [ATTACH.D68]MAIL450756970.036 to ASCII, 

The following is a HEX DUMP: 

FF5750435A040000010A02010000000205000000A71100000002000051BOCF076476523839AD2D 
74CB8575A576AAB32ED3C033ABD23BA6DAE1953BEEE72D39E49DD30ED13718E6BFC11F57BD630D 
A1E95875DE416AA9066EOD8FB39D7368523363731116221DB1C5A2F1A9D223B6DD1FA7A4287D4F 
10DF95920BOD7DA8F3096556AF4CBD4535502C3D6D300FD3791A4B3E77581EC2A2C409A762BOA6 
52CFOAA927848C5E75A03943D88EBFE2EC53C2CA37997D91CEEA7457754F2B61C56C4756EB7CF5 
E3B7B5E9DCF6B5EB3F3E33B9237A6E8871E937AB5241CF723590CC9F7794035428B6F95D4603DF 
OD05EC8098841F26AE687280276724290EC69182548C45022AF973DFC03032FCOC7B9859B4EB82 
B44B6E7E6AA86CE46333BEA71A4B82D1513A91C6D8B037C315EA53C9B9C7E8D100496E4B223CD7 
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CEA Proposal to use Census data to focus collection of pay data on problematic industries: 

Collection of pay data from all firms in the EEO-I universe, or even half of all Federal 
contractors (which would be 30% of the EEO-I universe), would be very expensive. It would 
be better to target any additional data collection where existing data indicate that there may be a 
problem. The value of the data could be enhanced and the collection cost reduced by targeting 
on the top 10% of industries that have problematic gender pay differentials, as indicated by the 
micro data from the decennial Census. 

The 1990 Census Public Use Microdata Sarnple (PUMS) data file could be used as described 
below, to create profiles of gender differences in wages by narrowly defined occupation, 
industry, and labor market area, adjusted for differences in educational attainment and age. 
Then those industries that have unusually large gender differences in wages within occupation 
and area could be identified, and firms in those industries could be required to submit pay data on 
a revised EEO-I, 60/2, or other form. 

The Census PUMS data, while somewhat dated, are still useful for preliminary screening to 
identify those industries that warrant closer scrutiny. Gender wage differentials within 

. industries do not change very rapidly over time. In some ways, the Census is more useful for 
identifying suspicious gender gaps than the proposed revised EEO-I form would be, because it 
identifies hundreds of detailed (3-digit) occupations and includes workers' education and age. It 
contains data on a 5% random sample of individuals (about 5 million workers) and is publicly 
available for anyone to use. 

For each individual the 1990 Census PUMS file includes: 
annual earnings, weeks worked, and hours worked per week -- from which average hourly 

earnings can be calculated 
3-digit occupation 
3-digit industry 
residence (state, metro area, city) 
place of work (state, metro area, city) 
gender 
race, Hispanic origin group, birthplace, date of immigration, ancestry 
educational attainment 
age 
and other demographic characteristics 

There is rio information on firm size, actual work experience, or fringe benefits. Despite the 
lack of firm-level data, however, the Census data are still useful for identifying problematic 
industries. 

There is considerable doubt about the usefulness of any pay data that would be collected on the 
proposed revised EEO-I, because the few (IS?) broad occupational categories would cover many 
different job titles at different skill levels and rates of pay, and because the data would lack 
information on workers' qualifications, experience, fringe benefits, and working conditions. 
This information is essential to determining whether pay differences may be the resuit of illegal 
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discrimination. However, if any such additional data are to be collected, the use of Census data 
as described above would focus the collection more cost-effectively. 
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