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easier for newspapers to publish defamatory falsehoods without being sued.
nd0. 343 U.s. 250 (1952).

né4l. Joseph Beauharnais was convicted of criminal libel under an Illinois
statute which prohibited the publication of materials portraying “depravity,
criminality, unchastity, or lack of virtue of a class of citizens, of any race,
color, creed or religion which said publication or exhibitieon exposes the
citizens of any race, color, c¢reed or religion to contempt, derision, or obloquy
or which is productive of breach of the peace or riots." Id. at 251 {(quoting
224a of the Illinois Criminal Code, Ill. Rev. Stat. ch. 38, Div. 1, 471 (1949%9)).
Beauharnais had distributed petitions to the Mayor and City Council of Chicago
asking them "to¢ halt the further encroachment, harassment and invasion of white
people, their property, neighborhoods and persons, by the Negre" through "rapes,
robberies, knives, guns and marijuana." Id. at 252.

Justice Frankfurter, writing for the majority, reasoned that if such
statements were punishable as libel when made against an individual, they were
punishable when directed at a group:

But if an utterance directed at an individual may be the object of criminal
sanctions, we cannot deny to a State power to punish the same utterance directed
at a defined group, unless we can say that this is a wilful and purposeless
restriction unrelated to the peace and well-being of the State.

Id. at 258.
nd2. MacKinnon, supra note 2, at B84-85,
- - - - - - - - - - - - - - - - -Bnd Footnotes- - - - - - - - - - - - — - — - -

The crux of MacKinnon's argument is that "pornography ordinances and hate
crime provisions fail constitutional scrutiny that they might, with
constitutional equality support, survive." n43 The recognition of a harm to
somecne’s equality right would put more weight onto the scale that is balanced
against another’s speech right. Courts would be forced to look at the effect of
the speech on others, and the impact on someone’s equality would have to matter.
Instead, Sullivan made it easier for the media to publish false and damaging
statements about groups as well as public figures.

- - =--=-------- - - - - - -Pootnotes- - - - - - - - - - - - - - — - - -

T R - - - - -End Footnotes- - - - - - - - - - - - = - - - -

MacKinnon contends that, in reality, a power imbalance exists between those
with and without access to media for speech, which is obscured when courts look
only at whether one party has the right to express an idea. She points cut that
equality is never addressed when pornography is considered under the obscenity
doctrine. n44 The requirement that materials cffend community standards before
they can be restricted prevents an evaluation of the harms perpetuated by the
materials which help {*202] establish those very standards. In MacKinnon's
words: "inequality is allowed to set community standards for the treatment of
women. " n4s
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- - - - - = - - - - - - - - - - - -Footnotes- - - - - = - - - - - -~ - - -+ - -

nd4. Under the Supreme Court’s obscenity doctrine, material falls outside of
First Amendment protection if the " "average person, applying contemporary
community standards, ' would find that the work, taken as a whole, appeals to the
prurient interest," if the work "depicts or describes, in a patently offensive
way, sexual conduct specifically defined by the applicable state law," and if
the work, "taken as a whole, lacks serious literary, artistic, political, or
scientific value." Miller v. California, 413 U.S. 15, 24 (1973) {citing Kois wv.
Wisconsin, 408 U.5. 229, 230 {(1972) (quoting Roth v. United States, 354 U.S.
476, 489 (1957}))).

nd5. MacKinnon, supra note 2, at 88.
- - - -- - - - - - - - - - - - -End Footnotes- - - - - - - = - = = - - - - - -

To illustrate this point, MacKinnon returns to the Hudnut decision. The
ordinance was found unconstitutional because it restricted speech on the basis
of the point of view expressed. n46é MacKinnon argues that Judge Easterbrook
treated the ordinance "as if it were a group defamation law, holding that no
amount of harm of discrimination can outweigh the speech interest of bigots, so
long as they say something while doing it." nd47 MacKinnon counters that if the
Fourteenth Amendment had been weighed in the balance, the ordinance would have
been upheld. "A showing of discriminatory intent is required under the
Fourteenth Amendment. Now we are told that this same motive, this same
participation in a context of meaning, this same hatred and bigotry, these same
purposes and thoughts, presumably this same intent, protects this same activity
under the First Amendment." n48 MacKinnon identifies this as a fundamental
inconsistency that should be resolved in favor of equality.

- - - - - - - % == - - - - - - = «Footnotes- - - - - = ~ - - - - - - - - - - -
nd6. Budnut, 771 F.2d4 at 332.
nd7. MacKinnon, supra note 2, at 93.
ndg. Id. at 94-95.

-~ - - =- - ~- - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - — -

This argument has ramifications for much more than the law’'s treatment of
pornography:

If speech were seen through an equality lens, nude dancing regulations might be
tailored to ending the sex inequality of prostitution, at the same time
undermining the social credibility of the pimp’s lie that public sex is how
women express themselves. Crossburning prohibitions would be seen as the civil
rights protections that they are. Women might be seen to have a sex equality
right to the speech of abortion counseling. Poverty might even be seen as the
inequality underlying street begging, at once supporting the speech interest in
such solicitations and suggesting that equal access to speech might begin before
all one can say is "spare change?’ n49
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In other words, government would place more emphasis on protecting freedom than
on protecting expressicon that restricts freedom.

et QFootnotes— - - - - - - - == - - - - = =
n49. Id. at 85-86 (footnotes omitted).

A - - - - - - - - - - - - - - -End Footnotes- - - - - = - - — = = — = ~ - - -
[*203]

B. Strossen’s Position: Pornography is Protected Expression

To Strossen, pornography is simply sexual expression and therefore, as
expression, it is entitled to First Amendment protection. She rejects the
argument that pornography is harmful to women. n50 Instead, she is concerned
that if the law restricts sexual expression in the name of protecting women, the
existence of such law would convey the impression that women need to be
protected from sex, which has historically meant a limitation ¢f women's sexual
choices. Such restriction of sexual expression would lead to the further
restriction of women's rights in general. nb1

-~ - = - = = - = - - - - - - - -~ - -FoOtnotes- - - - - - - - - = - = - - - - - -

n50. According to Strossen, "The most comprehensive recent review of the
social science data .... concludes that no credible evidence substantiates a
clear causal connection between any type of sexually explicit material and any
sexist or vielent behavior." Strossen, supra note 3, at 250-51 {citing Marcia
Pally, Sex and Sensibility: Reflections on Forbidden Mirrors and the Will to
Censor (1994)}.

BEven if one accepts the premise that it is possible for social science data
to capture such certainty about complex human behavior, Pally’'s conclusicn - and
Strossen’s reliance on it - begs the question of whether action should be taken
on the basis of anything less than "a clear causal connection."

n51. Id. at 14-15.

= = = -+ -~ =~ .« - - - - - -End Footnotes- - - - - - - - = - - - - - - -~ -

1. Sex Panic

In Defending Pornography, Strossen begins with an overview of the current
"sex panic" taking place across the country, fomented by antipornography
feminists as well as right-wing conservatives. n52 She argues that since
MacKinnon and other "procensorship” feminists believe "that sex and materials
that depict or describe it inevitably degrade and endanger women," they
therefore are "aptly labeled "antisex.' " n53 She later observes without comment
that because anticensorship feminists do not [*204} believe that sex is
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degrading to women, they are often called "prosex." nb54
- - - - - = - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
n52. As Strossen states:

We are in the midst of a full-fledged "sex panic," in which seemingly all
descriptions and depictions of human sexuality are becoming embattled.
Right-wing senators have attacked National Endowment for the Arts grants for art
whose sexual themes - such as homoeroticism or feminism - are allegedly
inconsistent with "traditional family wvalues." At the opposite end of the
political spectrum, students and faculty have attacked myriad words and images
on campus as purportedly constituting sexual harassment. Any expression about
sex is now seen as especially dangerous, and hence is especially endangered. The
pornophobic feminists have playved a very significant role in fomenting this sex
panic, especially among liberals and on campuses across the country.

Id. at 29Q.
n53. Id.

nb4. Id. at 34. It is perhaps indicative of the great extent to which
Strossen considers the antipornography feminists a threat tc free expression
that she chooses to adopt rather than challenge the use of such reductive terms.

--------- - - - - - - - -End Footnotes- - - - - - - = - = = - - - - - -

The current "sex panic”" that Strossen identifies and attributes to the
influence of MacKinnon and Dworkin includes the recent controversy over the
funding of controversial artists by the National Endowment for the Arts (NEA),
n55 as well as controversial sexual harassment and hate speech policies on
college campuses across the country. n56 Strossen argues that women’'s status as
human beings need not be pitted against their sexuality. nb57 This is a key
concern for Strossen and apparently reflects her motivation for writing the
book.

- - = = - - = - - =+~ - - -+ - - -Footnotes- - - - - - - = - - - - - - - - - =

n55. For a discussion of the NEA controversy, see Jodi Cantor, The National
Endowment of the Arts Controversial Obscenity Regulation and its Constitutional
Ramifications, 3 St. Thomas L.F. 131 (1991); Owen M. Fiss, Comment, State
Activism and State Censorship, 100 Yale L.J. 2087 (1991); Donald W. Hawthorne,
Subversive Subsidization: How NEA Art Funding Abridges Private Speech, 40 Kan.
L. Rev. 437 (1992); Stephen F. Rohde, Art of the State: Congressional Censorship
of the National Endowment for the Arts, 12 Hastings Comm. & Ent. L.J. 353
(1990); carl F. Stychin, Identities, Sexualities, and the Postmodern Subject: An
Analysis of Artistic Funding by the National Endowment for the Arts, 12 Cardozo
Arts & Ent. L.J. 79 (1994); Nancy Ravitz, Note, A Proposal to Curb Congressicnal
Interference with the National Endowment for the Arts, 9 Cardozo Arts & Ent.
L.J. 475 (1991).

n56. One example cited by Strossen is the sexual harassment code instituted
by Syracuse University, which prohibited behavior which "focuses on men and
women's sexuality, rather than on their contributions as students or employees
in the University." Strossen, supra note 3, at 24 {(citing Syracuse University,
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Responding to Sexual Harassment at Syracuse University, Oct. 8, 1993, at 1}.
nS7. Id. at 24.

- -=-----==-+<- -« - - - -End Footnotes- - - - - - - ~ - - - - - - - - -

2. Pornography Is Not Harmful to Models

Strossen counters MacKinnon's assertion that pornography is harmful conduct
in the form of abuse of pornecgraphy models by asserting that working conditions
for sex industry workers are less dangerous than those of women who labor in
mills and on assembly lines:

By some estimates, more than ten thousand workers die each year, or about thirty
per day, from on-the-job injuries; about seventy thousand more workers are
permanently disabled annually. According to the National Institute for
Occupational Safety and Health, one in five poultry workers, who are mostly
women, have been seriousgly injured in the hands, wrists, or [*205]

shoulders. And job-related illnesses and crippling injuries are on the rise
throughout the workforce. nb8

Strossen does nhot argue that nothing should be done to protect women from sexual
violence perpetrated in or through the pornography industry. However, she
maintains that the appropriate solution is not to eliminate it, but, as with
other industries, to regulate to ensure worker safety. Strossen quotes Judge
Richard Posner n59 for the proposition that because of inevitable economic
forces, pornography would simply be driven underground if it were made illegal:

N B - - - - - - - - -Footnotes- - - -~ - = = - - - - - - - - - -

n58. Id. at 191 (citing Richard Lacayo, Accidents: A Death on the Shop Floor,
Time, Sept. 16, 1991, at 28).

n5%. Strossen’'s use of Richard Posner as authority is an unusual choice for a
feminist, given the widespread criticism of Posner’s 1992 book Sex and Reason by
many feminists. See, e.g., Katharine T. Bartlett, Rumpelstiltskin, 25 Conn. L.
Rev. 473 (1993}; Martha A. Fineman, The Hermeneutics of Reason: A Commentary on
Sex and Reason, 25 Conn. L. Rev. 503 (1993); Gillian K. Hadfield, Flirting with
Science: Richard Posner on the Bioeconomics of Sexual Man, 106 Harv. L. Rev. 479
{1992) (book review); Gillian K. Hadfield, Not the "Radical®” Feminist Critique
of Sex and Reason, 25 Conn. L. Rev. 533 (1993}); Ruthann Robson, Posner's
Lesbians: Neither Sexy Nor Reasonable, 25 Conn. L. Rev. 491 (1993). For Posner’s
response to this criticism, see Richard A. Posner, The Radical Feminist Critique
of Sex and Reason, 25 Conn. L. Rev. 515 (1993}).

- - - - - = - - - - - - - - -End Footnotes- - - - - - - - - - - - - -~ - -

If the sex industries were treated as legitimate businesses, they would be
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subject to a whole range of laws that would enhance the lives of the women who
work in them. Conversely, if pornography were made illegal, the women who
performed for pornographic materials would have no protection under a panoply of
measures that can promote their welfare, including laws prohibiting coercion or
duress, sanitation codes, wage and hour laws, the social security system,
insurance and pension laws, laws protecting safety and health, and laws
guaranteeing collective bargaining rights. n60

Thus, for Strossen, safety regulations, not censorship, would protect women in
the sex trade.

- - - - - - -+ - = - = - -+« - -Footnotes- - - - ~ = - = - - - - - - - - - -

n60. Strossen, supra note 3, at 192 (citing Richard A. Posner, Obsession, New
Republic, Oct. 18, 1993, at 34} (reviewing Catharine A. MacKinnon, Only Words
(1993)). Strossen makes no distinction between making pornography "illegal" and
the creation of a civil cause of action for harms caused by pornography.

- - - = = =« - - - - - - - . - -End Footnotes- - - - - - - - - - - - - - - - -

In an additional challenge to the antipornography feminist position that
models are coerced to participate in pornography, Strossen attacks an example
she maintains is often used to prove coercion: Linda Marchiano's contention that
she was physically coerced to perform in the movie Deep Throat. nél Strossen
argues that rather than being raped, beaten and forced to take part in
[*206] the movie by the pornography industry, Marchiano was in fact victimized
by her husband, Chuck Traynor, "who had no other comnection to the pornography
business." n62

- - ---------==--- - - -Footnotes- ~ - - - - - - - - - - - -~ - - -~ -

nél. Id. at 182, 183 (citing Leora Tanenbaum, The Politics of Porn: Forced
Arguments, In These Times, Mar. 7, 1994, at 17-20}.

n62. Id. at 183. Strossen’s emphasis on Marchianc’'s husband as the
perpetrator of her abuse is revealing as to the different forms that domestic
violence can take. However, Traynor’'s role deoes not absolve the industry from
responsibility for Marchiano’s injuries. The industry provided the market, and
other players (producers, marketers, distributors, theater owners) profited from
the abuse. According to Andrew Ross, Deep Threoat was made for $ 25,000 and
earned over $ 50 million, through organized crime distribution. Andrew Ross, No
Respect: Intellectuals and Popular Culture 173 (1989).

————— - - - - - - -~~~ - -End Footnotes- - - - - - - - = - - = - = - - -

Strossen also notes that in her book Ordeal, né63 Marchiano reported enjoying
the first day of shooting Deep Throat and stated that no one had asked her to do
anything she did not want to do. n64 However, that enjoyment enraged her husband
and led to his abuse of her. Moreover, Strossen notes that in her 1986 book, Out
of Bondage, n65 Marchiano wrote that subsequent to Deep Throat she received some
lucrative film offers and added, "If I acted in a dirty movie, I would be doing
it out of need and greed.... I had a choice." né6 And if this were not evidence
enough of the insignificance of Marchiano’s story of coercion, Strossen adds
that the story is really only anecdotal evidence, only one woman's story, which
should not be accepted as representative of all women participating in
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pornography. né7
- - - - ==~ - -« - - = - - - - -Footnotes- - - - - - - - - - - - & ~ - - - =

né3, Marchiano uses the stage name "Linda Lovelace" in her books and films.
Linda Lovelace & Mike McGrady, Ordeal {1980).

né6d. Strossen, supra note 3, at 183 {(citing Tanenbaum, supra note 61, at 19).
n65. Linda Lovelace, Out of Bondage {(1986).

n66. Strossen, supra note 3, at 183 {(quoting Dan Greenberg & Thomas H.
Tobiason, The New Legal Puritanism of Catharine MacKinnon, 54 Qhio St. L.J.
1375, 1402-03 (1993)).

n67. Strossen concludes:

Therefore, even assuming for the sake of argument - directly contrary to what
she herself has written - that Marchiano had been abused by members of the
pornography industry, that still would provide no basis for concluding that
other sex industry workers also suffered such abuse. Nor does the fact that
Marchiano’s then-husband forced her to perform in Deep Throat support the
contention that other pornography models or actresses are also performing under
duress.

Id. at 184.

- - - -End Footnotes- - - - - = = - ~ - -~ - - - - - -

3. Women's Capacity for Consent

Strossen maintains that women who participate in the production of
pornography are consenting to do so. Yet, apparently what Strossen finds most
threatening about the feminist anti [*207] pornography movement is her belief
that it suggests that no woman can consent to pornography:

Anticensorship feminists reject the view of their procensorship counterparts
that women who pose for sexual images are always and inevitably victims of
coercion. Worse yet, the procensorship feminists’ view that women cannot consent
to pose for sexual pictures or films is antithetical to women'’s full and equal
citizenship, relegating women to the subordinated legal status of children. n68

Here, Strossen is concerned with what the restriction of a woman’s cheoice to

participate says about a woman’s ability to make choices concerning sex and
work.

- - ------=---~-=--=-- - -Footnotes- - - - - - - - - - - - - - - - - -

n68. Id. at 180.
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- - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Moreover, to Strossen, when MacKinnon questions First Amendment doctrine and
asserts that its protection of pornography silences women, MacKinnon is
implicitly arguing that women are incapable of countering offensive speech with
more speech: "Ironically, the feminist procensorship faction apparently does not
view women as capable of such self-help, but instead sees us as helpless." n69
In this argument, Strossen is objecting not only to the restriction of options
available to individual women, but to the effect of such restriction on how
soclety perceives women.

- - - - -- - --- - - - - - - - -Footnotes- - - - = - = - = - = - = - -~ - — -

-------------+-- - -End Footnotes- - - - - - - - - - - - - - - - -

Strossen specifically takes issue with the provision in the antipornography
ordinance proposed by MacKinnon and Andrea Dworkin which provides that coercion
cannot be disproved with the following kinds of evidence:

That the [allegedly coerced] person actually consented to a use of the
performance that is changed into pornography; or ... that the person knew that
the purpose of the acts or events in question was to make pornography; or

that the person showed no resistance or appeared to cooperate actively in the
photographic sessions or in the sexual events that produced pornography; or

that the person signed a contract, or made statements affirming a willingness to
cooperate in the production of pornography; or ... that no physical force,
threats, or weapons were used in the making of the pornography; or ... that the
person was paid or otherwise compensated. n70

[*2081 Strossen’s specific objection to the provision is that it denies women
freedom of choice and presumes that women are incapable of exercising freedom of
choice. n71

R Footnotes- - = - - - - - - - - — - = - = « =

n7¢. Id. at 181. The Model Antipornography Law drafted by MacKinnon and
Dworkin can be found in Andrea Dworkin, Against the Male Flood: Censorship,
Pornography, and Equality, B8 Harv. Women’'s L.J. 1, 24 {(1985). The Seventh
Circuit cited the following evidence excluded by the Indianapeclis ordinance as
capable of constituting valid proof of consent:

The ordinance specifies that proof of any of the following "shall not constitute
a defense: I. That the person is a woman; ... VI. That the person has previously
posed for sexually explicit pictures ... with anyone ...; ... VII. That the
person actually consented to a use of the performance that is changed into
pornography; ... IX. That the person knew that the purpose of the acts or events
in question was to make pornography; ... XI. That the person signed a contract,
or made statements affirming a willingness to cooperate in the production of
pornography; XII. That no physical force, threats, or weapons were used in the
making of the pornography; or XIII. That the person was paid or otherwise
compensated. "
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American Booksellers Ass’n v. Hudnut, 771 F.2d 323, 325 (7th Cir. 1985} (guoting
16-3{(g) (5) of the Indianapolis Code}.

n7l. Strossen, supra ncote 3, at 181.

- - - -+ ==+~ - =+« - - - - -End Footnotes- - - - = - - = - - = - =« - « - -

4. Pornography Restriction Would Undermine Individual Moral Responsibility

Strossen offers another reason for rejecting the antipornography movement:
it lets perpetrators of sexual violence off the hook. "In arguing that exposure
to pornography causes violent c¢rimes against women, procensorship feminists
dilute the accountability of men who commit these crimes by displacing some of
it onto words and images, or onto those who create or distribute them." n72 The
solution, which Strossen notes the ACLU has advocated, is to "focus on the
individual men who actually use violence or duress against women." n73 For
Strossen, blaming pornography instead of individuals may seem simple, but is
undoubtedly the wrong way to address the problem of sexual violence.

- -=-=--%«=--------- - - -Footnotes- - - - - - - - - - - -- - - = - =
n72. Id. at 268.
n73. Id.

————— - - - =~ =+ - - - - - -End Footnotes- - - - - = « = - - - - - - - - -

Again, Strossen’'s concern is with what the antipornography movement’s
position implies about individual moral freedom. "By ascribing to any sexually
oriented work one meaning only, and by imposing that construct on the rest of
us, the feminist antipornegraphy movement is profoundly antithetical to
individualism, denying autonomy both to all the people who create expressive
works and to all the people who see their works.® n74 Thus, Strossen is
objecting to the adverse impact antipornography legislation would have on both
women and men by undermining individualism and autonomy.

- -=-=---=--=------- - -Footnotes- - - - - - - - - - - - - - - - - -
n74. Id. at 145.
- - =-=-=-=--=- - - - - - - = -End Footnotes- - - - = = - - - - - - - - - - -
[*209]
5. Why Antipornography Legislation Is Unconstitutional
Strossen asserts that the Dworkin-MacKinnon antipornography law would
undermine "two cardinal principles" of free speech jurisprudence: the principle

of viewpoint neutrality and the requirement that speech pose a clear and present
danger before it can be restricted. Like the Hudnut court, Strossen insists
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that the Constitution forbids the restriction of speech based on the viewpoint
expressed.

In recent years, the Court has steadfastly enforced this fundamental principle
to protect speech that conveys ideas that are deeply unpopular with or offensive
to many, if not most, Americans: for example, burning an American flag in a
political demonstration against national policies, and burning a c¢ross near the
home of an African-American family that had recently moved into a previously
all-white neighborhood. n75

Strossen’s only comment on R.A.V., the latter case, is to peoint out in a
footnote that the Court had recognized that the cross-burning could have been
prohibited under arson, vandalism or trespass laws. n76 For Strossen, the
principle of viewpoint-neutrality upheld in R.A.V. underscores the First
Amendment philosophy that the response to offensive speech should be more
speech. "Persuasion, not coercion, is the soluticn." n77

- = = = = = = = - - - - - . _ - - -Footnotes- - - - - = - - - - = = ~ — — - - -

n75. Id. at 41 {(citing Texas v. Johnson, 491 U.S. 397, 414 (1989); U.S. v.
Eichman, 496 U.S. 310 (1990) (flag burning); R.A.V. v. City of St. Paul, 112
S.Ct. 2538 (1992) (cross burning)}.

n76. Strossen’s position with respect to R.A.V. is discussed more fully infra
part III.

n77. Strossen, supra note 3, at 41.
- = = = = = - - = = = - - - - - -Fnd Footnotes- - - - - = - =~ = — — — — — - - -

According to Strossen, the antipornography approach also violates the second
cardinal First Amendment principle that speech not be restricted unless it poses
a "clear and present danger." n78 Strossen notes that under this principle,
there are "two essential prerequisites for restriction: that the expression will
cause direct, imminent harm to a very important interest, and that only by
suppressing it can we avert such harm." n79 Strossen approvingly quotes from
Judge Frank Easterbrook’s opinion in Hudnut, where he addressed MacKinnon's
argument that pornography is what it does by pointing to all kinds of ugly
expres {*210] sion that may influence people but is nonetheless protected and
concluded, "if the fact that speech plays a role in a process of conditioning
were enough to permit governmental regulation, that would be the end of freedom
of speech." nB0 Thus, Strossen supports the doctrine that any time speech is
restricted based on viewpoint, even if that speech would otherwise be
unprotected expression, the First Amendment is violated.

- - - - - ----=--- - - - - -Footnotes- - - - -~ - - - - - - - - - - - - -

n78. Id. at 41-42 (quoting Schenck v. United States, 249 U.S. 47, 52 (i919)).
In the passage to which Strossen refers, Justice Oliver Wendell Holmes wrote,
"The question in every case is whether the words used are used in such
circumstances and are of such a nature as to create a clear and present danger
that they will bring about the substantive evils that Congress has a right to
prevent." Schenck, 249 U.S. at 52.
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n79. Id. at 42.

n80. Id. at 43 (citing American Booksellers Ass’'n v. Hudnut, 771 F.2d 323,
329-30 (7th cir. 1985)).

- - -End Footnotes- - - = — — — - - — — — - - - - =

One area of First Amendment law where Strossen and MacKinnon are in
agreement is that the obscenity doctrine does not protect women. ndl
Nevertheless, Strossen disagrees that anti-pornography legislation is a better
alternative. She argues that aside from suppressing expression because of its
viewpoint, the antipornography ordinance differs from the obscenity doctrine in
two ways that make it "even more plainly inconsistent with First Amendment
values." n82 First, sexually explicit material that is subordinating would be
subject to a cause of action no matter how significant its overall, literary.
artistic, or other value. n33 Second, works would not be considered "as a
whole." Here Strossen quotes MacKinnon's famous phrase, "If a woman is
subjected, why should it matter that the work has other wvalue." nB4 Strossen
characterizes that view as reverting "to an archaic nineteenth-century obscenity
definition that twentieth-century courts have emphatically rejected." n85 She
finds no merit in MacKinnon’s insistence on peinting out misogyny even in "high
art." Apparently for Strossen it matters a great deal if the work has other
value. This position likely stems from her belief that the same work would not
actually cause any harm.

- - -=--=--+----- - - - - - -Footnotes- - - - = - - - - - - - - - - - - -

n8l. Strossen considers the obscenity doctrine so vague that judges should
not be trusted with evaluating sexual expression. "In reality. the obscenity
definition functions more as a Rorschach test for judges and jurors than as an
objective legal standard for protecting sexual speech against unwarranted
prosecutions or convictions." Id. at 54. MacKinnon has similarly criticized the
obscenity doctrine. See MacKinnon, Feminism Unmodified, supra note 5, at 146-62.

n82. Strossen, supra note 3, at 62.
n83. Id. at 63.
n84. Id. (citing MacKinnoen, Toward a Feminist Theory, supra note 5, at 202).
n85. Id.
- - - - - - === = e - = - - -End Footnotes- - - = - = = - - - - - - - - - -

Strossen rejects the idea that a civil cause of action for women harmed by
pornography is different from censorship because it involves no government
prevention of publication. nB86 She (*211] notes that the Supreme Court has
recognized that fear of damage awards in civil lawsuits "may be markedly more
inhibiting ... than the fear of prosecution under a c¢riminal statute." n87 Thus,
for Strossen, the distinction between private persuasion that is
constitutionally protected and unconstitutional "speech-retarding lawsuits"®
which could be brought under antipornography legislation turns on the role of
govermment. Speech should only be countered with more speech, not restricted by
the government.
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- - =-- = - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
ng6. Id. at 64-65.

n87. Id. at 65-66 {citing New York Times v. Sullivan, 376 U.S. 254, 277
(1964})) .

- - - - - - - - - -End Footnetes- - - - - - - - -~ - - - - - — - -

Private persuasion and counterpersuasion embody and promote essential human
rights values, whereas governmental coercion is antithetical teo them. This
fundamental distinction is recognized even by anticensorship feminists who are
critical of pornography - indeed, even by those who believe that pornography may
encourage misogynistic discrimination or violence. n88

Governmental coercion, to Strossen, includes any use of government authority,
including the exercise of the judicial system to settle civil disputes.

- - -=----=----+- - - - - - -Footnotes- -~ - - - - = = = - - - — - - - - -
n88. Id. at 66.
------------ - - - - -End Footnotes- - - = - - - - = - = - = - - - -

In Strossen’'s view, there really is no compelling need to balance the
Fourteenth Amendment against the First Amendment in the regulation of sexual
expression because women’'s equality rights are more effectively advanced by
targeting legal reform directly at what she characterizes as the "real causes"
of sexual violence and discrimination. n89 She argues that the pornography
debate diverts attention from the real causes of sexual wviolence and
discrimination:

- - - - - = - - - - - - =~ - . -FoOnotes- - - - - - - - - - - - - - - - - -
n89. Id. at 266.

4 - - - - - - - - - - - - - - - _BEnd Footnoted- - - - - - - - - - - - - - - - -

sex-segregated labor markets; systematic devaluation of work traditiocnally done
by women; sexist concepts of marriage and family; inadequate income-maintenance
programs for women unable to find wage work; lack of day care services and the
premise that child care is an exclusively or largely female responsibility;
barriers to reproductive freedom; and discrimination and segregation in
education. nj0

To Strossen, free speech need not and should not be sacrificed in the fight
against these real causes of sexual vicolence and discrimination.

- --=---=-=----- - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
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n30. Id. at 267 (citing Hunter & Law, supra note 1, at 134-35).

[*212]

- - - -End Footnotes- - - - - - - - - - = - - - - - -

IT. The Drawbacks of Free Speech Absoclutism

Strossen makes a wvaluable contribution to the pornography debate by making a
dramatic statement of feminist opposition to restrictions of sexual expression.
However, her book is limited by her insistence that the antipornography
feminists, MacKinnon in particular, are primarily responsible for the "sex
panic" she discusses. As such, she neglects to address the extent to which the
assaults on freedom of expression she describes may have been caused by the
conservative backlash against "multiculturalism" and "political correctness" and
its concurrent stress on reinvigorating "family values." n91 Indeed, there is
widespread disagreement today over the boundaries of free speech; such debates
are not just among feminists. n92 This section of the Essay addresses some areas
where Strossen’s commitment to free speech absolutism undermines her analysgis.

=~ == - = - - - - ~- = - - - - -Footnotes- ~ = - - - - - - -~ - = - - - - - -

n9l1. See generally Susan Faludi, Backlash: The Undeclared War Against
American Women {(1991) (documenting the myriad incarnations of the backlash
against women's rights in representations of women in popular psychology,
entertainment, and fashion magazines and in the areas of employment, education,
polities, and reprecduction}.

For an excellent exploration c¢f the motivation behind the attacks on
"political correctness" from the left and the right, see Richard Goldstein, The
Politics of Political Correctness, Village Voice, June 18, 1991, at 39.
Discussing changing alignments in American politics, he writes:

What is currently referred to as "the gender gap" may actually signal the
emergence of a white male voting bloc, as an inevitable reaction to the autonomy
of women, gays, and people of color. This is a powerful force, and its claim to
reason and rectitude is made with all the authority men are sc skillful at
mustering. Yet underlying its meorality of freedom and individuality is terror of
a world where endlessly changing affinities and alliances determine social
reality - not a simple consensus among dudes.

Id. at 41.

n92, For a cogent summary of the differences between past .and current
challenges to First Amendment protecticon of speech alleged to be harmful, see
Kathleen M, Sullivan, Lecture, Free Speech Wars, 48 SMU L. Rev. 203, 213 (1994)
{("The new speech regulators demand a response from those who would leave speech
mostly deregulated; and they deserve a response that goes beyond the rote and
reflexive invocation of free speech as an article of faith."}.

-=--=--=------ - - - - - -End Footnotes- - - - - - - - - = - - = - - - -
A. The Effects of Legal Restrictions of Pornography

The argument that legal restriction of pornography would only drive it
underground has merit, and Strossen is not the only commentator with this
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view. For example, Carol Smart has cautioned that feminists must expand their
concern to include Third World women and not assume that laws restricting the
availabil [*213} ity of pornography would alleviate exploitaticn of all
women: "On the contrary it might make matters worse for women who work in the
skin trade because the conditions ¢f the production of pornography might worsen,
or the whole enterprise might move to the Third World where safeguards on
women's labour are far less extensive." n93 Likewise, Strossen is persuasive in
arguing that we cannot assume that the enactment of legal measures would
automatically solve the problem of sexual violence. However, Strossen's
position, which relies on Richard Posner’s economic argument, contains a
significant gap: we are told how much better things would be for sex workers if
the sex industries were treated as legitimate businesses and we are told how
much worse it would be if the industries were made illegal, but we are told
nothing about the extent to which women now working in the sex industries take
advantage of any law. Presumably, to Posner and Strossen, a lack of information
to report would most likely indicate there is no harm being done; this inference
leads them to the conclusion that the law does not need to be changed. To
MacKinnon, a lack of information on sex workers seeking legal protection would
indicate that women being harmed are also being silenced; this leads her to the
conclusion that a great deal needs to be changed.

- - - - - = - = = - - = -« -~ - - - -FOOLNnotes- - - +- - - — - - — - - - ~ — = - =
n93. Carcl Smart, Feminism and the Power of Law 133 (1989).
e T - -End Footnotes- = - = - = - - - - - - = - = - -~

Of course, enacting health and safety regulations specific to the sex
industries would create another problem - it would legitimize commercial sex, an
activity that many people consider inherently demeaning. n94 It is important to
identify this view as [*214] an expression of a moral value and to stress,
as Strossen does, that not all women share that view. However, it does not
follow that because antipornography legislation might be enacted primarily to
appease people who find commercial sex morally offensive, such legislation would
not also actually help women. Ensuring the health and safety of women in the sex
trade should be the main focus, and that requires listening to both those who
report abuse and those who maintain they enjoy their work.

“ = = = = - = .= - - - - - - - - -FoOtnotes- - - - - - - - - - - - - = & - - =

n%4. One way to think about the effects of regulation of pornography on our
culture would be to compare it to another activity cherished by some and
abhorred by others: boxing. Novelist Joyce Carol Oates, who is also a boxing
fan, has analyzed boxing and cbserves that boxing as a "public spectacle" is
akin to pornography:

In each case the spectator is made a voyeur, distanced, yet presumably
intimately involved, in an event that is not supposed to be happening as it is
happening. The pornographic "drama," though as fraudulent as professicnal
wrestling, makes a claim for being about something absolutely serious, if not
humanly profound: it is not so much about itself as about the vieclation of a
taboo. That the taboo is spiritual rather than physical, or sexual - that our
most valuable human experience, love, is being desecrated, parodied, mocked - is
surely at the core of our culture’s fascination with pornography. In another
culture, undefined by spiritual-emotional values, pornography could not exist,
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for who would pay to see it?

Joyce Carol Oates, On Boxing 105-06 (1987). For Qates, the important difference
between the two activities is that boxing is not theatrical, but real.

The debate over whether boxing should be banned or more heavily regulated
also shares with pornography a conflation of the issues of whether changes
should be made for the sake of the boxers or for the sake of the people who are
corrupted by watching it. Oates points out that the presence of the referee in
the boxing ring, ostensibly to ensure safety, takes away our collective sense of
responsibility for what happens in the ring.

But so central to the drama of boxing is the referee that the spectacle of two
men fighting each other unsupervised in an elevated ring would seem hellish, if
not obscene - life rather than art. The referee makes boxing possible.

The referee is our intermediary in the fight. He is our moral conscience
extracted from us as spectators so that, for the duration of the fight,
"conscience’ need not be a factor in our experience; nor need it be a factor in
the boxers’ behavior.

Id. at 47. For anyone who opposes boxing, this observation is proof that
regulation can never reform it; the activity is inherently dehumanizing.

Interestingly, the debate over what should be done about boxing almost never
includes anyone arguing that to take away the opportunity for men to box would
suggest that men (as a group) are morally incapable of consent, although there
might be arguments that it would be unfair to young men desperate for a way out
of the ghetto. Oates comments on the economic forces that lead men, today almost
exclusively African-American and Latino men, to boxing.

The relationship between boxing and poverty is acknowledged, but no one suggests
that poverty be abolished as the most practical means of abolishing boxing. So
frequently do young boxers claim they are in greater danger on the street than
in the ring that one has to assume they are not exaggerating for the sake of
credulous white reporters.

Id. at 9%4.

Clearly, the relevance of all this to pornography will depend enormously on
whether one believes that the action portrayed in pornography is theatrical or
real. However, the possibility that any of the violent pornography is real
places an equally enormous burden on us to honestly address the impact of
debates about moral issues that take place on a symbolic level while having
profound impact on the real lives of persons who perform our public rituals.

- - - = - = = - - - - - - - - -End Footnotes- - - - - = = = = = = - = - - - -
B. Women’'s Capacity to Consent

Strossen is persuasive in arguing that by excluding just about every
possible way for a defendant to prove consent, the MacKinnon-Pworkin ordinance
makes an implicit statement that it is not possible for a woman to consent to
participating in pornography. However, the statement need not be interpreted as
a statement that women lack moral capacity to consent; it can also be
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[*215] interpreted as a deduction based on the choices available to women. Put
more generally, identifying obstacles to the exercise of women's choices is not

necessarily the equivalent of concluding that women are incapable of exercising

the choices they might face if the cbstacles were removed. n95

- - ---=--~ - - -- - - - - -Footnotes- - - -~ - - - - - - - - - - - - -~ -

n%5. It may be a realistic fear that because of widely held sterectypes, many
people will make the inference that if women need protection from the
pornography industry, it must be because they are morally helpless, and as a
consequence, women will experience more discrimination. The recent Supreme Court
ruling in Harris v. Forklift Systems, Inc., 114 S. Ct. 367 (1993}, which held
that a plaintiff alleging sexual harassment need not prove psychological harm,
but only that the abuse created a hostile work environment, may help to dispel
the notion that when a woman objects to being harmed she is portraying herself
as a victim.

= =~ = = - - - - - - = - - - - - -End Footnotes- - - - - - - - - - - - - - - = -

One of the difficulties with this issue is that it is not often easy to
determine whether women participate in the sex industry because they are
coerced, because they freely choose to or, which is more likely, because of a
complex combination of the two. Elizabeth M. Schneider has written about the
need for feminism to move beyond the characterization of women as either victims
or agents. n96 She argues that "victimization and agency are not extremes in
opposition; they are interrelated dimensions of women'’'s experience." n97
Schneider's recommendation is as follows:

- - - - - - ===~ - - - - - - - -Footnotes- - - - - -~ - - - - - - - - - - - -

n96. Elizabeth M. Schneider, Feminism and the False Dichotomy of
Victimization and Agency, 38 N.Y.L. Sch. L. Rev. 387 (1993).

n%7. Id. at 395.

- = - = = == - - - - = - - - - -End Footnotes- - - - - - - - = - « - - - - = =

I urge a more textured and contextual analysis of the interrelationship between
women's oppression and acts of resistance in a wider range of women's
circumstances. We must seek to understand both the social context of women’s
oppression, which shapes women’s choices and constrains women's agency and
resistance, and also recognize women's agency and resistance in a more nuanced
way. n98

[*216] This is an important peint, n99 and it is worth adding that such
analysis can be difficult. nl00

----- -~ = - = - - - - - - - - -Footnotes- - - -~ - = - - - - - = - - - - - -
n%g. Id. at 397.

n9%9. Robin West has similarly argued persuasively that both liberal and
radical feminists need to focus on a woman‘s subjective happiness when
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exploring issues of consent.

Thus, I will argue that liberal-legal feminist theorists - true to their
liberalism - want women to have more choices, and that radical-legal feminist
theorists - true to their radicalism - want women to have more power. Both
models direct our critical attention outward - liberalism to the number of
choices we have, radicalism to the amount of power. Neither model of legal
criticism, and therefore, derivatively, of feminist legal criticism, posits
subjective happiness as the direct gcal of legal reform, or subjective suffering
as the direct evil to be eradicated.

Robin L. West, The Difference in Women’'s Hedonic Lives: A Phenomenclogical
Critigque of Feminist Legal Theory, 3 Wis. Women’'s L.J. 81, 87 (1987).

ni00. Examples of promising efforts along these lines cited by Schneider
include Kathryn Abrams, Ideclogy and Women's Choices, 24 Ga. L. Rev. 761 (1990};
Angela P. Harris, Race and Essentialism in Feminist Legal Theory, 42 Stan. L.
Rev. 581 (1%90}; Martha R. Mahoney, Exit: Power and the Idea of Leaving in Love,
Work, and the Confirmation Hearings, 65 S. Cal. L. Rev. 1283 (1992); Martha R.
Mahoney, Legal Images of Battered Women: Redefining the Issue of Separation, S0
Mich. L. Rev. 1 {1991); Martha R. Mahoney, Whiteness and Women, In Practice and
Theory: A Reply to Catharine MacKinnon, 5 Yale J.L. & Feminism 217 (1993);
Dorothy E. Roberts, Deviance, Resistance, and Love, 1994 Utah L. Rev. 179 ({1994}
[hereinafter Roberts, Deviance]; and Dorothy Roberts, Punishing Drug Addicts Who
Have Babies: Women of Color, Equality and the Right of Privacy, 104 Harvard L.
Rev. 1419 (1951).

- - - - - - - - - - -End Footnotes- - - - = = = = = = = = = = — - -

Dorothy E. Roberts has written about the pitfalls of attributing motives to
persons who act in the context of systems of oppression. nl0l Discussing her own
work on the prosecution of poor Black women who use drugs during pregnancy,
Roberts clarifies the difference between discussing external causes of
oppression and individual acts characterized as "deviant."

- - = - - -« - - - - - - - - - - - -Foothoktes- - - - - - - - - = = = = - - - - -—
nl0i. Roberts, Deviance, supra note 100.

--=- - - - - === - - - - - - -End Footnotes- - - = - « - - - - - - - - - - -

The complexity of distinguishing between resistance and accommodation, between
what merely reproduces the status quo and what subverts it, points out an extra
danger in undertaking this schelarly pursuit. Writing about resistance risks
supporting the powers that be by valorizing behaviors that in reality perpetuate
oppression. It is much safer to deconstruct - to identify the racist,
patriarchal, elitist, and homophobic features of deominant culture - and to seek,
with conviction, to eradicate them. nlQ2

She notes that it is easy to characterize prosecution of such pregnant women as
racist, but it is much more difficult to assess whether the mothers’ behavior
can be characterized as acts of resistance. nl03
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- - - - - -=-=-=--------- -Fpotnotes- - - - - - - - - - - - - - - - - -
nl02. Id. at 186-87.
ni03. Id.

- ----=---- - - - - - - - -End Footnotes- - - - - - - - - - = - - - - - -
[*217]

Roberts' insight can be applied to the question of whether pornography
models are coerced or whether they freely choose their profession. By analogy,
it is important but perhaps easier to criticize the male-dominated sex industry,
as MacKinnon does, than to assess the complex and varying motivations of women
who work in it. Strossen’'s attempt to move away from the portrayval of sex
workers as simply victims or social deviants is equally important, and also more
challenging. In doing so, however, she over-emphasizes women's agency. nl04

e T T Footnotes- - - - - - - - = - - - - = - - - -

nl04. MacKinnon’'s work has been criticized as being overly generalized and
for claiming to represent the situations of all women. See, e.g., Harris, supra
note 100. My analysis of how this line of criticism applies to MacKinnon is
discussed infra notes 189-203 and accompanying text.

- -=--=-=-=- =« =+« - - - - - -End Footnotes- - - - - - - - - - - - - - — - -

Strossen makes a valid point that Linda Marchiano’s story alone does not
prove coercion in the pornography industry. However, it is one thing to make the
argument that Marchiano's story is anecdotal and therefore does not mean that
all women are coerced; it is another to attempt to disprove the claim that all
women are coerced by proving that Marchiano was not coerced. By characterizing
Marchiano's problems as a purely domestic matter, nl05 Strossen denies they
represent an industry-wide problem, implying that a woman abused in the sex
industry has only herself to blame.

- - = - % = -« - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nl05. Elizabeth M. Schneider has written about the way that the
public/private distinction in law has resulted in the denial that domestic
violence is a systemic, rather than simply a personal, domestic probklem.

Instead of focusing on the batterer, we focus on the battered woman, scrutinize
her conduct, examine her pathology and blame her for not leaving the
relationship, in order to maintain that denial and refuse to confront the issues
of power. Focusing on the woman, not the man, perpetuates the power of
patriarchy. Denial supports and legitimates this power; the concept of privacy
is a key aspect of this denial.

Elizabeth M. Schneider, The Vioclence of Privacy, 23 Conn. L. Rev. 973, 983
{1991). Strossen does not, of course, let Chuck Traynor off the hook, but she
engages in a similar act of denial when she claims that Marchiano’s problem was
simply one of domestic abuse that canncot be taken as proof of a systemic
problem.

- =-=------- - - -~ - - - -End Footnotes- - - - - - - - - - - - - - - -
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To argue that the Marchiano story either proves coercion in the industry or
proves that pornography models freely consent to their work is to ignore the
profound ambivalence that Marchiano must have felt throughout what she at first
enjoyed but later came to characterize as an "ordeal." To really address the
problem of sexual violence, feminists must grapple with such ambivalence, not
deny it. Only then can we formulate a new approach [*218] for the law that
could address women's issues in a truly responsive manner. nl06

- - - -Footnotes- - - - - - - - = - - - - - - - - -

nl06. In the area of domestic violence, Kimberle Crenshaw has addressed the
need for feminists engaged in combatting domestic violence to be more responsive
to the forces which impact different women’'s ways of reacting to abuse.

For example, shelter policies are often shaped by an image that locates women's
subordination primarily in the psychological effects of male domination and thus
overlooks the socioeconomic factors that often disempower women of color.
Because the disempowerment of many battered women of color is arguably less a
function of what is in their minds and more a reflection of the obstacles that
exist in their lives, these interventions of logic can produce, rather than
effectively challenge, their domination.

Kimberle W. Crenshaw, Panel Presentation on Cultural Battery, 25 U. Tecl. L. Rev.
891, 894 {(1995).

- - -=--+-=----- - - - - -End Footnotes- - - - - - - = - - = = - - - - -

Another woman's story that Strossen relies on to support her argument that
women freely choose to work in the sex industry suffers from similar drawbacks.
Strossen cites a letter she received from a woman named “"Karen," who identified
herself as a part-time nude dancer. Karen states,

I am also a first year law student at one of the top law schools in the country.
No one coerced me into the sex industry. I had a good, although not terribly
lucrative, job as an assistant editor when I first started dancing. I do not do
drugs. I have not been brainwashed. As a student, I find dancing to be a dream
Job. I work once a week, and make enough money to support myself. nlQ7

Although Karen herself considers nude dancing "a perfectly legitimate way to

make a living," she laments that she must remain anonymous. "Because I am also

pursuing a "legitimate’ career in law, my dancing career must remain my dark

secret." nl08

- = - - - - =« - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - = - -
ni07. Strossen, supra note 3, at 193.

nl08. Id. at 194.

- ----------- - - - - -End Footnotes- - - - - = - - - - - - - - - - -
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Within the context of the limited options for even a college-educated woman
te earn a decent living, Karen's decision to become a nude dancer was certainly
a free choice. Moreover, she states that she enjoys nude dancing and there is no
reason to disbelieve her. What she seems not to enjoy is that she cannot reveal
her name and still successfully pursue a career as a lawyer. Both Strossen and
MacKinnon would agree that feminists should attack the context of Karen's
situation (i.e., her inability to otherwise earn a decent living). Where they
disagree is over the responsibility for creating that context.

Strossen posits Karen's problem as being one of somecne who is in a
difficult situation and who is only hurt by feminists [*219] who insist that
her work is degrading. This leads her to the conclusion that feminists should
stop opposing nude dancing. This is logical. Yet, Karen's story makes
MacKinnon’s point as well: women who express themselves through public sexual
activity are considered degraded by our society and cannot easily transfer into
"legitimate® careers. From this perspective, it is utterly illogical to consider
Karen's choice completely free, and therefore we need not protect the sex
industry to protect Karen‘s freedom. To do so is to value an individual’s right
to make individual choices over the attempt to end oppression of women as a
group .

It is difficult to make meaningful generalizations about when sex workers
are being self-destructive and when they are being self-expressive in ways that
subvert male domination. Both generalizations can be true, depending on the
particular women involved. The pertinent question is how to assist the ones who
are engaging in behavior that harms them. The answer will he found by listening
to women such as Marchiano and to women such as Karen, not by citing one or the
other depending on whose story supports a particular legal argument.

III. Hate Speech: The Supreme Court’s Reaffirmation of the Principle of
Viewpoint Neutrality and Its Effect on the Feminist Pornography Debate

The previous two sections identified two main areas where Strossen and
MacKinnen disagree: the issue of whether pornography is essentially speech or
conduct and the symbolic message the law’s treatment of pornography sends about
the role of women in society. Their differing views on these guestions point to
the need for further exploration of the proper role of government in the
struggle for sccial justice, in this case gender justice.

If one considers a private cause of action to be the effective equivalent of
direct government censorship, as Strossen does, it is logical to conclude that
it is dangerous to give additional authority to the government to regulate
private conduct. If one agrees with MacKinnon that a civil cause of action would
finally enable women to redress the harms caused by certain specific sexual
expression, then such a law appears to be simply an appropriate harnessing of
government power through the use of the judicial system. That difference of
opinion influences the authors’ respective positions on another example of
government regulation of expression: hate speech. [*220]

Strossen’'s book does not comment on the substance of R.A.V. v. St. Paul.
nl09 Instead, she characterizes the caze as an example of how the Supreme Court
"has steadfastly enforced this fundamental principle [of viewpoint neutrality]
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to protect speech that conveys ideas that are deeply unpopular with or offensive
to many, if not most, Americans." nll0 To fully explore the ramifications of
strossen’'s criticism of MacKinnon's proposed antipornography legislation for
violating the principle of viewpoint neutrality, it is helpful to first look at
what the Court did in R.A.V. nlll and then to situate Strossen’'s argument within
the context of the different opinions put forth by the Court in that case.

- - - - - =---- - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
nl09. 112 S. Ct. 2538 (19%92).

nll0. Strossen, supra note 3, at 41. For an alternative view of R.A.V., see
Mari J. Matsuda & Charles R. Lawrence III, Epilogue: Burning Crosses and the
R.A.V. Case, in Words That Wound: Critical Race Theory, Assaultive Speech, and
the First Amendment 133, 133-36 (Mari J. Matsuda et al. eds., 1993) [hereinafter
Words That Wound] {criticizing R.A.V. for being "completely ahistorical and
acontextual" and arguing that simply ending an analysis with the determination
that hate speech is speech "is an affirmative harm to those whose injury goes
unredressed by law"}). '

nlll. For additional commentary on R.A.V., see, e.g., G. Sidney Buchanan, The
Hate Speech Case: A Pyrrhic Victory for Freedom of Speech, 21 Hofstra L. Rev.
285 (1992); Scot R. Courtney, Comment, "Hate Crime" Statutes - R.A.V. and Its
Fallout, 19 T. Marshall L. Rev. 163 (1993); Donovan W. Gaede, Casenote,
Constitutional Law - Why the Supreme Court Hates Hate-Crime Ordinances, 18 S.
I11. U. L.J. 481 {(1994); Lisa S.L. Ho, Comment, Substantive Penal Hate Crime
Legislation: Toward Defining Constitutional Guidelines Following the R.A.V. v.
City of St. Paul and Wisconsin v. Mitchell Decisions, 34 Santa Clara L. Rev. 711
{1994} ; Jeffrey M. Laurence, Comment, Minnesota Burning: R.A.V. v. City of St.
Paul and First Amendment Precedent, 21 Hastings Const. L.Q. 1117 (1994);
Symposium, Hate Speech After R.A.V.: More Conflict Between Free Speech and
Equality? 18 Wm. Mitchell L. Rev. 889 {1992); Andrea L. Crowley, Note, R.A.V. V.
City of 8t. Paul: How the Supreme Court Missed the Writing on the Wall, 34 B.C.
L. Rev. 771 (1993}; Bruce A. Grabow, Note, R.A.V. v. City of St. Paul:
Dismantling Free Speech Jurisprudence to Make Room for Equal Treatment, 3
Widener J. Pub. L. 577 (1993).

—————— - - - - - = - - - - -End Footnotes- - = = - = « - - - - - - - - — -
A. The Different Opinions of the Supreme Court in R.A.V. v. City of St. Paul

In R.A.V., although the Court was unanimous in its judgment that the St.
Paul ordinance criminalizing hate speech nill2 was [*221] unconstitutional,
it was not unanimous in its reasoning. Justice Scalia wrote for the majority,
finding St. Paul’'s ordinance "unconstitutional in that it prohibits otherwise
permitted speech solely on the basis of the subjects the speech addresses." nll3
The ordinance had been interpreted by the Minnesota Supreme Court such that the
phrase "arouses anger, alarm or resentment in others" meant that the ordinance
applied only to "fighting words," and that it was therefore constitutional. nll4
Justice Scalia found that even as applied only to fighting words, the ordinance
was unconstitutional. His interpretation of the protection afforded fighting
words is that they can, "consistently with the First Amendment, be regulated
because of their constitutionally proscribable content (obscenity, defamation,
etc.) - not that they are categories of speech entirely invisible to the
Constitution, so that they may be made the vehicles for content discriminaticn
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unrelated to their distinctively proscribable content." nlil5 Thus, it is clear
that what concerns Justice Scalia is not so much the fact that certain instances
of speech would be prohibited. Rather, his concern is with the wider
ramifications of a government entity taking a stand against any particular
viewpoint.

- - - - - - - - -Footnotes- - - - - - - - ~ - -~ - — - & - — -

nll2. The St. Paul Bias-Motivated Crime Ordinance, St. Paul, Minn.Legis.Code,
292.02 (1990} provided:

Whoever places on public or private property a symbol, object, appellation,
characterization or graffiti, including, but not limited to, a burning cross or
Nazi swastika, which one knows or has reasonable grounds to know arouses anger,
alarm or resentment in others on the basis of race, color, creed, religion or
gender commits disorderly conduct and shall be guilty of a misdemeanor.

R.A.V., 112 5. Ct. at 2541. A juvenile designated "R.A.V." was charged with
violating the statute when he was alleged o have burned a cross in the
fenced-in vard of an African-American family. The trial court dismissed the
charge before trial on the ground that the statute violated the First Amendment.
The city appealed that decision. In re Welfare of R.A.V., 464 N.W.2d 507, 508
{Minn. 1991).

nll3. R.A. V., 112 8. Ct. at 2542.

nll4. In re Welfare of R.A.V., 464 N.W.2d at 510-11 {(citing Chaplinsky v. New
Hampshire, 315% U.S. 568, 572 (1i942)).

nllbs. R.A.V., 112 S. Ct. at 2543,
R T T e End Footnotes- - - = = = = = = = = = = = — - -

Justice White, joined by Justices Blackmun and O'Connor, and in part by
Justice Stevens, concurred in the judgment but would have held that the
ordinance was overbroad on its face because it covers more than fighting words
and "makes criminal expressive conduct that causes only hurt feelings, offense,
or resentment, and is protected by the First Amendment." nllé In his
concurrence, Justice White noted that the majority opinion failed to recognize
that in the past, the Court has "plainly stated that expression falling within
certain limited categories so lacks the values the First Amendment was designed
to protect that the Constitution affords no protection to that expression." nll7
Justice White observed that the majority opinion would force a legislature to
criminalize all fighting words if it wants to criminalize [*222] any. nlls
He further argued that "by characterizing fighting words as a form of "debate,’
the majority legitimates hate speech as a form of public discussion." nll$

T - - - - = - -Footnotes- - - = - - - - - - - - - - - - - -
nlle. Id. at 2560.
nll7. Id. at 2551 (citing Chaplinsky, 315 U.S. at 571-72).

nll8. Id. at 2553. .
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nil9. Id. at 2553-54.
- - - - - -End Footnotes- - - - ~ - - - - - - - - - = - -

Justice Stevens concurred in the judgment because he also found the statute
overbroad nl20 and concurred with Justice White’'s criticism of the majority
opinion. He wrote a separate opinion so that he could "suggest how the allure of
absolute principles has skewed the analysis of both the majority and concurring
opinions." nl2l Stevens argued that White‘’s "categorical approach" to the First
Amendment did not "take seriously the importance of context," stating that, "as
an initial matter, the concept of "categories’' fits poorly with the complex
reality of expression." nl22 Stevens disagreed with White that fighting words
are "wholly unprotected."” Instead, he argued, past decisions "establish a more
complex and subtle analysis, one that considers the content and context of the
regulated speech, and the nature and scope of the restriction on speech." nl23
But for its being overbroad, Stevens would have found the ordinance
constitutional. nl24 He opined that the ordinance would regulate speech "not on
the basis of its subject matter or on the viewpoint expressed, but rather on the
basis of the harm the speech causes." nl25 It would do so by criminalizing
expression known to inflict injury. nl26

- = - = T == - == - - - - - - -Fpotnotes- - - - - - - - - - 4 4 - - &« = - .«
nl20. Id. at 2561.
nl2l1. 1Id.
nl22. Id. at 2566.
nl23. Id. at 2567.

nl24. whether the selective proscription of proscribable speech is defined by
the protected target (“"certain persons or groups") or the basis of the harm
(injuries "based on race, color, creed, religion or gender”) makes no
constitutional difference: what matters is whether the legislature’s selection
is based on a legitimate, neutral, and reasonable distinction.

Id. at 2565-66 (Stevens, J., concurring).
nl25. Id. at 2570.

nl26. Interestingly, Stevens added, "In this regard, the ordinance resembles
the child pornography law [upheld] in Ferber, which in effect singled out child
pornography because those publications caused far greater harms than pornography
involving adults.” Id. at 2570 citing N.Y. v. Ferber, 458 U.S. 747 (1982). This
suggests that Stevens might accept as constitutional antipornography legislation
based on a showing of harm, or would at least not vote to reverse findings of
liability where harm was found by a lower court.

See also Stevens’' dissent in Pope v. Illinois, 481 U.S. 497, 507 (1987), in
which he argued for the unconstitutionality of criminalizing the possession or
sale of cbscene materials to consenting adults. Stevens criticized the Illineois
statute’s vagueness but added in a footnote, "The insurmountable vagueness
problems inveolved in criminalization are not, in my view, implicated with
respect to civil regulation of sexually explicit material, an area in which
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the States retain substantial leeway." Id. at 516 n.11. Given that Justice
Stevens was not joined by any justices in that particular footnote, it is
unlikely that the current Supreme Court bench would support his view.

- - - - =< - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - & & =
[*223]

B. Strossen’s Commitment to Viewpoint Neutrality

Strossen’s criticism of antipornography feminism parallels the reasoning of
Justice Scalia’s opinion in R.A.V. nl27 She claims that the feminist
antipornography movement’'s "pornocentric tunnel vision" distorts the reality of
sexist imagery in two ways. nl28 First, the focus on pornography ignores the
extent to which sexist and violent images exist in the media apart from sexually
explicit sexist images. nl29 Second, the "pornocentric" view is distorted in
that it assumes that pornography conveys misogynistic messages to all viewers.
"To categorically condemn all sexual expression is as inane as categorically
condemning all nonsexual expression or all expression in any other category, as
if responses to anything were uniform, rather than totally individualized and
unigque." nl30

- - =---=-=--=- - - - - - - - - -Footnotes- - - = = - = - - - ~ - = = - - - -

n127. Indeed, Strossen makes no mention of diversity of opinion in R.A.V.,
suggesting an agreement with the majority opinion: "The Court’s unanimous ruling
in [R.A.V.] underscores the secure status of the basic principle that expression
conveying discriminatory ideas, including sexist ideas, is constitutionally
protected." Strossen, supra note 3, at 61.

nl28. Id. at 142.
nl29. Id.
n130. Id.
---------- - - - - - - -End Footnotes- - - - - - = = - - - - - - - — -

However, Strossen’s overall argument is that since the same image can send
different messages to different people, we must protect all sexual expression,
even misogynistic expression. nl3l This is simply to substitute one system of
categorization for another. It is also the exact argument made by Justice Scalia
in R.A.V. and criticized by Justice White: that if a legislature finds a form of
expression to be fighting words, it would have to outlaw all fighting words,
which is to outlaw no fighting words. nl3i2 That interpretation of the First
Amendment means that legislatures [*224] cannot effectively legislate on
matters they determine cause problems within their jurisdiction. Thus persons
subject to private abuse of power are prevented from relying on participatory
democracy to protect themselves. nl33 And, as Justice White pointed out, that
approach to the First Amendment tends to legitimize hateful expression by making
the fact that it is expression more important than the fact that it causes harm.

- - - ----- - - - - ==+ - - -Footnotes- - - = - - - = = - - - = = - - - -

nl3l. Just as suppressing sexual speech plays an essential role in
maintaining the political, social, and economic status quo, conversely,

@
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protecting sexual speech plays an essential role in challenging the status quo.
Accordingly, the women’'s rights cause should naturally be allied with the free
speech cause for all expression, including sexual. Once again, the sexual is
politiecal.

Id. at 178,

ni3?2. For further analysis of R.A.V., see Ruthann Rebson, Incendiary
Categories: Lesbians/Violence/Law, 2 Tex. J. Women & L. 1, 20-27 {1993). Robson
suggests that disagreement over whether fighting words have "special force”
{hence proscribable) when applied to persons who have historically been
subjected to violence may be what divided the justices in R.A.V. Id. at 23.

nl33. As Matsuda and Lawrence obhserve:

Hate crime ordinances came about not because local legislators were bent on
oppressing a tiny minority of unpopular racists, but because hate crimes had
reached such an epidemic proportion that no one concerned with keeping the peace
could ignore them. Civil rights organizations struggled mightily to raise public
consciousness about the prevalence of hate crimes and to show how the targets of
hate crimes were disempowered, silenced, and disenfranchised. None of this is
mentioned in the Scalia opinion, however. Instead, local legislators dealing
responsibly with local problems are painted as group-think imposers of
orthodoxy.

Matsuda & Lawrence, supra note 110, at 135.
- - =---=---=-=-- - - - - - -BEnd Footnotes- - -~ - - = = - = = = = = ~ = - =

The emphasis on viewpoint neutrality as opposed to whether certain
expression causes injury ignores the question of whether sometimes private
expression can have more of a devastating impact than would government
restriction of expression. It takes for granted that government-sancticoned
restriction of expression is the only restriction of expression which is
harmful, as if finding a cross burning on one’s lawn is not a restriction of an
expressed wish to live in a particular neighborhocod. nl134 Most importantly, this
reasoning ignores the more complex and compelling guestion of how local
governments can protect citizens from harmful conduct that is also expressive.
nl3s

- - = e - = - = - - - - - - = - - -Footnotes- - - - - - - - - - - - - - - - -~

nl34. Mari Matsuda chserves that because racist speech is seen as private,
"the connection to loss of liberty is not made." Mari J. Matsuda, Public
Response to Racist Speech: Considering the Victim’s Story, in Words That Wound,
supra note 110, at 17, 49.

nl35. MacKinnon comments on how the R.A.V. decision obscures the harm caused
by the message that crossburning expresses. "Like pornography, crossburning is
seen by the Supreme Court to raise crucial expressive issues. Its function as an
enforcer of segregation, instigator of lynch mobs, instiller of terror, and
emblem of official impunity is transmuted into a discussion of specific
"disfavored subjects.’ " MacKinnon, supra note 2, at 34 (citing R.A.V., 112 §.
Ct. at 2547).
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- - - - - - - - - - - - - - - - -BEnd Footnotes- - - - = - - - - = — - — - - - -

With hate speech, as with pornography, a fundamental question to be resolved
is the question of the role of government in distributing power. It may be that
the protection against government needs to be re-examined as groups
traditionally excluded [*225] begin to participate in government. The
judgment in R.A.V. and the differing opinions supporting it make clear that more
debate is needed to clarify the ways in which speech can cause injury. Perhaps
then the law can be configured to acknowledge distinctions between expressions
of viewpoints deserving protection and those expressions of racist and sexist
hatred that cause injury and therefore would not be protected under any of the
standards set forth in R.A.V.

IV. Pornography and Sexual Harassment Law

One area of law where expression may be constitutionally proscribed is
sexual harassment law. nl3é Strossen does not attack the principle of laws
against sexual harassment; she considers its implementation to have begun to
undermine both free speech and women’'s rights. nl37 Yet if MacKinnon is correct
that one person‘s expression may need to be suppressed in order for another’s to
flourish, and that it has traditionally been women'’s voices that have been
silenced, then it would seem that this debate is fundamentally about whose
expression matters. Sexual harassment law may well be a good indicator of the
extent to which changes in the law truly improves women's lives - specifically
their work and school environments - and whether there is any corresponding
"chilling" effect on expression.

- - - =-- - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nl36. The Supreme Court has held that sex discrimination in a government
workplace violates the Due Process Clause of the Fifth Amendment. Davis v.
Passman, 442 U.S. 228 (1979). Sexual harassment calculated to drive someone out
of the workplace constitutes sex discrimination under the Equal Protection
Clause. See, e.g., Annis v. County of Westchester, 36 F.3d 251 (2d Cir. 1994).

nl37. Strossen, supra note 3, at 121.

- - - ==+~ =-=- - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

A. MacKinnon's Views on the Threat to Sexual Harassment Law Since R.A.V.

Although MacKinnon clearly favors laws against both racial and sexual
harassment, in Cnly Words she focuses less on the harms caused by such
harassment than on responding to the ramifications of the Hudnut and R.A.V.
decisions. MacKinnon's analysis of sexual harassment in Only Words must be
interpreted in light of the R.A.V. decision. Her concern is that "attempts to
defend regulation of racial harassment in education on the basis of sexual
precedents have not been persuasive, yet decisions invalidating racial
harassment codes threaten to take sexual har [*226] assment regulations down
with them." nl38 She attempts to distinguish racial and sexual harassment, not
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on Fhe theory that one causes more harm than the other, but on the basis of her
claim that sexual abuse (or sexual harassment or pornography) is sex.

- - - - - - - - - -Footnotes- - - - - - = - - = - - — + - - =~ -

nl38. MacKinnon, supra note 2, at 55. One could argue that it is the other
way around, since Hudnut preceded R.A.V. Elena Kagan has assessed the two
decisions and observed that the reascning in R.A.V. "closely resembles" that in
Hudnut, although she stresses that the principle of viewpoint neutrality was not
new and "did not emerge alongside of, or in response to, the effort to curtail
certain forms of racist and sexist expression." Elena Kagan, Regulation of Hate
Speech and Pornography After R.A.V., 60 U. Chi. L. Rev. 873, 875 (1993).

- -=-=--=-=------- - - - -End Footnotes- - - - - = - - = - = - - - - - -

For expressive purposes, the distinction that matters, in my view, is not
between harassment based on race and harassment based on gender, which are often
inseparable in any case, but between speech that is sex and speech that is not.
Harassment that is sexual is a sex act, like pornography. Harassment that is not
sexual works more through its content, as the traditional model of group
defamation envisions, however hateful and irrational, however viscerally it
plays on prejudice, however damaging to equality rights. nl3ig

For MacKinnon, it is not inconsistent to argue that sexual harassment is a sex
act, because she considers abusiveness to be an integral part of the way we
perceive sexuality. nld0

--------=-+-=--~--- - - -Footnotes- - - - - - - - - - - - - - - - - -
nl3%. MacKinneon, supra note 2, at 56.

nl40. That perception, she maintains, is both reflected in and shaped by
pornography:

In pornography, there it is, in one place, all of the abuses that women had to
struggle so long even to begin to articulate, all the unspeakable abuse: the
rape, the battery, the sexual harassment, the prostitution, and the sexual abuse
of children. Only in the pornography it is called something else: sex, sex, sex,
sex, and sex, respectively. Pornography sexualizes rape, battery, sexual
harassment, prostitution, and child sexual abuse; it thereby celebrates,
promotes, authorizes, and legitimizes them. More generally, it eroticizes the
dominance and submission that is the dynamic common to them all.

MacKinnon, Feminism Unmodified, supra note 5, at 171; see also MacKinnon, Toward
a Feminist Theory, supra note 5, at 126-54 {discussing the model of society as a
"gsexualized hierarchy"}.

- - - = = =« s« - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

MacKinnon's assessment of sexual harassment also analyzes the power of
language to shape reality and the impact of words of violence which are
associated with actual violence. "It matters that children are being sexually
abused as the words of abuse are spoken and pictures taken. It matters that
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electrodes are being applied to the genitgls of women being called "cunt’ in
photography studios in Los Angeles and the results mass-marketed." nldl
[*227]} For MacKinnon, these facts make it a denial of reality to say that
words do not have the power to harm.

- - - - - - - - - - - - - - - - - -Footnotes- - - - = - - - - - - - - - - - - =

nl4l. MacKinnon, supra note 2, at 5%.

- - - - - -End Footnotes- - - - - = - - - - - - - - - = =

Were there no such thing as male supremacy, and were it not sexualized, there
would be no such injury as sexual harassment. Words do not do it alone, of
course, bhut what sexual harassment does, only words can do - or, rather, the
harm of sexual harassment can be done only through expressive means. nl42

- - = - e e - - - - - - - - =« - -Footnotes— - - - - - - - - - - - - - - - - -
nl42, Id. at 60.
--------- - - - - - - - -BEnd Footnotes- - - - - - - - - - - - - - - - -

MacKinnon concedes the tenuousness of her distinction between racial and
sexual harassment by noting that there is coften a sexual component to the
expression of racial hatred. She cites examples of both the sexual atrocities
often committed as part of lynchings of black men and the use of race, ethnicity
and religion for sexual excitement in pornography. nl43 She alsc cites as a
recent example the reaction to Anita Hill’'s allegations of sexual harassment by
Clarence Thomas made in the Senate confirmation hearings: "In this episode, the
language of sexual abuse collided with the language of public discourse; women's
reality collided with everyday politics as usual, the distance between the two
measured by cne word: credibility. When speech is sex, it determines what is
taken as real." nl44 MacKinnon observes that instead of believing Anita Hill,
many people attributed the vulgarity of the acts described to Hill herself,
because she spoke the words. This phencmenon suggests not only the power of sex
to influence, but also the power of prejudice to determine the direction that
the highly charged sexual content will take. nld5 That is, the sexual content of
the hearings supplied a great deal of tension, but people’s pre-conceived
notions of who is responsible {*228] when sexual harassment occurs also
influenced how people lined up with either Hill or Thomas. nlid6

————————————— - - - - ~Footnotes- - - - - - - - - - - - - - - - - -~
nl43. Id. at 63-64.
nld4. Id. at 64.
nld45. This same phenomenon may be at work in the way reviewers respond to
MacKinnon's work. It may be that some people find it so distasteful that a woman

is writing about crude sex acts that they associate the language with her
instead of with the’perpetrators of acts she describes. Ronald Dworkin, for
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example, complains in his review, "Only Words is full of language apparently
intended to shock. It refers repeatedly to "penises slamming into vaginas,’
offers page after page of horrifying descriptions of women being whipped,
tortured, and raped ...." Ronald Dworkin, Women and Pornography, N.Y. Rev.
Books, Oct. 21, 19%3, at 36. MacKinnon does use explicit language as a
rhetorical device to convey the seriousness of what she considers the harm of
pornography. But it is not a stylistic trick tacked onte an argument. It is an
integral part of her proposition that pcople who defend pornography on First
amendment grounds often overlook the atrocities enacted in pornography. Dworkin
does not seem to have recognized this.

nl46, For a collection of critical analyses of the Hill-Thomas controversy,
see Race-ing Justice, En-gendering Power: Essays on Anita Hill, Clarence Thomas,
and the Construction of Social Reality (Toni Morrison ed., 19%2).

~--=---=-------- - - - - -End Footnotes- - - - - - - - - - - - - - - - -

MacKinnon's attempt to distinguish racial and sexual harassment on the
theory that sexual harassment is a sex act is c¢learly inadequate. While it may
expand the definition of sex, it constricts the definition of harassment. This
construction hurts the effort to persuade courts to recognize the harms that all
forms of harassing speech can cause. Mari Matsuda, for example, argues for a new
First Amendment category consisting of three identifying characteristics that
should be required to distinguish the worst forms of racist hate speech: "the
message is of racial inferiority ... is directed against a historically
oppressed group [and] ... is persecutory, hateful and degrading." nl47 Matsuda
calls her idea a "non-neutral value-laden approach that will better preserve
free speech." nld48 One reason offered by Matsuda that her approach would not
lead to a repeat of McCarthyism is that there is universal agreement that racism
is wrong. nl49

= = = = - = - = - - - - - - - =« -Footnotes- - - - - - - - - - = - — - - — - -
nld7. Matsuda, supra note 134, at 36.
nld8. Id.
nl4s. Id. at 37.

- - =--=-=--=-- - = - - - - - -End Footnotes- - - - - - = - - - - - - - - - -

My point is not to argue the merits of Matsuda'’'s argument on behalf of
restriction of racial harassment. It is simply to suggest that Matsuda is on the
right track by focusing on the fact that it is the content of certain kinds of
speech that makes it harmful. This is what MacKinnon argues when she maintains
that constitutional equality rights should be balanced against free speech
rights. It is not clear why MacKinnon would move away from that position in
discussing sexual harassment.

In addition, examination of the relationship between racist and sexist
sexual expression provides a useful framework through which to articulate when
expression is harmful. Patricia Hill Collins has explored the connections among
race, sex and class in pornography, noting as one example the connection between
frequent representations of African-American women breaking from chains and the
institution of slavery.
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The pornographic treatment of Black women’s bodies challenges the prevailing
feminist assumption that since pornography primarily affects white women, racism
has been grafted onto pornography. African-American women's experiences suggest
that Black women were not added into a preexisting [*229] pornography, but
rather that pornography itself must be reconceptualized as an example of the
interlocking nature of race, gender, and class oppression. At the heart of both
racism and sexism are notions of biological determinism c¢laiming that people of
African descent and women possess immutable biological characteristics marking
their inferiority to elite white women. In pornography these racist and sexist
beliefs are sexualized. Moreover, for African-American women pornography has not
been timeless and universal but was tied to Black women's experiences with the
European colonization of Africa and with American slavery. Pornography emerged
within a specific system of social class relationships. nlS0

Hill’'s concern in this passage is with the generalized harm that results from
the dissemination through pornography of ideas promoting race, gender and class
oppression.

- - = = - - - - - - - - - - - - - -Footnotes- - - - - - - - - - = - - - - - - -

nl50. Patricia Hill Cellins, Pornography and Black Women's Bodies, Black
Feminist Thought 167-73 (1990}, reprinted in Making Violence Sexy, supra note 1,
at 100.

————————— - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Even if one maintains that the pornography Hill describes is not and should
not be legally actionable, it is difficult to dispute its potential to spread
harmful ideas. Nor could her objection to it be conceived as simply "anti-sex."®
That is, the expression she describes which links slavery with eroticism
highlights the way in which pornography that portrays any group of pecple as
sexually subordinate tends to reinforce the notion that the same group belongs
in a culturally subordinate position as well. Hence it is no coincidence that
men working in traditionally male dominated occupations would choose to use the
display of pornography in the workplace to send the message that women do not
belong there. nlbl

- - - - - - -~ - - - - - - - - -Footnotes- - - = - - — - - - = - - - - - - -

nl51. See, e.g., Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486
(M.D. Fl. 1991), discussed infra note 161-64 and accompanying text.

--------- - - - - - - - -End Footnotes- - - - - - - = = = =« = = = = - -

B. Strossen’'s Views on Sexual Harassment

For Strossen, the pornography debate is not only a distraction from the more
serious problem of sex discrimination, it is actually harmful to women’'s attempt
to gain equality through gender discrimination law. She argues that the
antipornography movement has led to the proliferation of false sexual
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harassment claims. "The all-purpose epithet "pornography’' has been joined by a
functional synonym, "sexual harassment,’ to stigmatize, and hence suppress,
seemingly any expression that even hints at sexual themes. This ’
decontextualized, demonized approach to art [*230} and expression betrays a
fundamental misunderstanding of images and words." nl52 As a result of this
connection between pornography and sexual harassment, Strossen argues that
sexual expression entitled to First Amendment protection is being swept up in
charges of sexual harassment. She explains that "the misguided emphasis on
sexually oriented expression has diverted the attention of policy makers from
sexist conduct to sexual speech, and has shifted their focus from gender-based
discrimination to sexual expression." nl53 Strossen fears that under current law
anyspeech of a sexual nature can now be equated with discriminaticn.

- - - - -~ =----- == - - - - -Footnotes- - - - - - - - = - - - - - - - - -
nl52. Strossen, supra note 3, at 129.
nl53. Id. at 121.

- ---------- == - - - -End Footnotes- - - - - - - = - - - - — - - - -

Strossen is also unegquivocal about where responsibility for this tenuous
connection between pornography and sexual harassment should be attributed:
*Pornophobic feminists .... have used the concept of sexual harassment as a
Trojan horse for smuggling their views on sexual expression into our law and
culture." nl54 She laments that Supreme Court rulings defining sexual
harassment, including Meritor Savings Bank v. Vinson nil55 and the more recent
Harris v. Forklift Systems, Inc., nl56 are consistent with MacKinnon’s views.
nl57 Those cases established, respectively, that a hostile environment caused by
sexual harassment constitutes gender discrimination and that it is not necessary
for a plaintiff to establish psychological injury from the harassment.

- - - - - == - - - - - - - - - - -Footnotes- - - - - - - - - - - - - = - - - -
nls4. 1Id. at 119.
nl55. 477 U.S. 57 (1986).
nl56. 114 S. Ct. 367 (1993).

nl57. "It is not surprising that the concept of sexual harassment has proven
a fast-lane vehicle for transporting the feminist anti-pornography analysis into
our law, since Catharine MacKinnon has been a leading theorist and activist in
both areas." Strossen, supra note 3, at 120.

- - - - - - - - - - - - - - -End Footnotes- - = - - - - - = = - - - - - - -

Strossen agrees with Justice O'Connor’s majority opinion in Harris that
determining whether conduct is sexually harassing must be done in context, nl58
but Strossen adds that defining sexual harassment is difficult when the behavior
is expression that is entitled to First Amendment protection outside of the
context of employment. nl59 She further adds that the ACLU maintains that
[*231] all employees should enjoy freedom of expression while at work, "as
long as that expression does not substantially interfere with workplace
operations." nle60 Strossen’'s stridency in this area is characteristic of her
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position as a free speech absolutist. As an absolutist, she places a heavy
burden of proof that expression causes harm before it can be restricted.

- - - - -Footnotes- - - - - - = - - - - - - - - - - ~

nlS58. Justice O’Connor explained that to determine whether an abusive
environment existed, courts must loock at all circumstances, which may include
the following factors: "the frequency of the discriminatory conduct; its
severity; whether it is physically threatening or humiliating, or a mere
coffensive utterance; and whether it unreasonably interferes with an employee’'s
work performance." 114 S. Ct. 367, 371. No single factor is required. Id.

nis9. Strossen, supra note 3, at 124.

nléd. Id. at 125. It is interesting that the interference that bothers
Strossen is with workplace operations, not an employee’'s well-being.

- - = - - - - - - - = - - - - - -End Footnotes- - - - - = - - - - = = = - - - -

Strossen cites Robinson v. Jacksonville Shipyards, Inc. nlél as an example
of sexual expression that did in fact constitute sexval harassment based on the
context of the expression. nlé2 In that case, the court found that the plaintiff
Lois Robinson, a welder, endured a hostile environment that consisted of
"extensive, pervasive posting of pictures depicting nude women, partially nude
women, or sexual conduct and ... other forms of harassing behavior perpetrated
by her male coworkers and supervisors." nl63 Robinson’'s coworkers left sexually
explicit photographs of women with characteristics similar to the plaintiff on
her toolbox, which the court found to have been done with the intent to offend
Robinson. nlé64

e - - - - -Footnotes- - - - - - — - - = - = = - - - - -

nlel. 760 F. Supp. 1486 (M.D. F1l. 1991}, aprpeal docketed, No. 91-3655 (llth
Cir. July 12, 1991), appeal dismissed per stipulation. The case was argued on
appeal but settled before the llth Circuit reached a decision. For discussion of
Robinson, see, e.g., Paul B. Johnson, The Reasonable Woman in Sexual Harassment
Law: Progress or Illusion?, 28 Wake Forest L. Rev. 619 (19%93); Toni Lester, The
Reasonable Woman Test in Sexual Harassment Law - Will It Really Make a
Difference?, 26 Ind. L. Rev. 227 (1993); Nadine Strossen, Sexual Harassment in
the Workplace: Accommodating Free Speech and Gender Equality Values, 31 Free
Speech Y.B. Annual 1 (1993); Michael E. Collins, Note, Pin-ups in the Workplace
- Balancing Title VII Mandates with the Right of Free Speech, 23 Cumb. L. Rev.
629 (1993); Amy Horton, Note, Of Supervision, Centerfolds, and Censorship:
Sexual Harassment, the First Amendment, and the Contours of Title VII, 46 U.
Miami L. Rev. 403 (1991); Nell J. Medlin, Note, Expanding the Law of Sexual
Harassment to Include Workplace Pornography: Robinscn v. Jacksonville Shipyards,
Inc., 21 Stetson L. Rev. 655 (1992).

nl62. Strossen, supra note 3, at 126.

nlé3, Rebinson, 760 F. Supp. at 1494. The case includes approximately ten
pages of details on the amount of sexually explicit materials on display in the
workplace and the plaintiff's co-workers’ jokes about the fact that the pictures
upset the plaintiff. Id. at 1493-15032.
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nled. Id. at 1497.
- - - - -=---=- -4+« - - - - -End Footnotes- - - - - - = - - - - - - - - - -

Strossen argues that although the court in Robkinson appropriately found in
favor of the plaintiff, its order prohibiting all sexually explicit materials,
including materials intended for private consumption, from that particular
workplace went too far. She notes that the ACLU’'s appellate brief in Robinson
had argued that the court order’s prohibition of pictures of a woman [*232]
"who is not fully clothed or in clothes that are not suited to ... routine work
in and around the shipyard and who is posed for the obvious purpose of .
drawing attention to private portions of ... her body" nlé5 was overly broad.
The ACLU was concerned that the prohibition "could well encompass fashion
magazines, family photographs. and classic works of art." nleé

- - - ----=--- - - - - - - - -Footnotes- - - - - - - - - = - - - - - - - =

nle5. Strossen, supra note 3, at 127 (quoting Robinson, 760 F. Supp. at
1542) .

nle6. Id.
--------------- - -End Footnotes- - - - — ~ - - - - - - - - - - =

The ACLU's fears, Strossen reports, proved to be "sadly prophetic in 1993,
when officials of the University of Nebraska at Lincoln cordered a graduate
teaching assistant to remove from his desktop a photograph of his wife in a
bathing suit." nl67 Strossen does not simply criticize the University of
Nebraska officials for that incident. (Nor for that matter does she discuss the
context of the display of the photograph.) Her implicit criticism is that if the
University of Nebraska officials erred, the Robinson court must have erred for
failing to forsee that some school would misapply the ruling and extend it
beyond its factually specific holding.

- - - - - === - - = = - - - - ~ -Footnotes- - - - = = = = - = - - - - - - - -

R - - - - - - -End Footnotes~- - - - - - - - - - =~ = = = = — -

Strossen’s concern is not limited to case law; she is also worried about
actions being taken by employers and campus officials to prevent sexual
harassment. She fears that now these officials have "legal and practical
incentives to err in favor of overbreoadly defining sexual harassment and
overzealously enforcing antiharassment policies." nlt8 Strossen would prefer
that officials err in favor of free speech rights.

- - - - - - - - - - ---- - - -Footnotes- - - - - - - - - - - - - - - - - =
nleg. Id. at 128.
---=----=- === - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Strossen’s point that not all kinds of sexual referehces to women are
harassment is important. However, at times she seems to be suggesting that no



PAGE 970
6 UCLA Women's L.J. 189, *232

sexual reference is harassment. For example, she criticizes Pennsylvania State
University Professor Nancy Strumhofer’s insistence that "the celebrated Spanish
painter" Francisco de Goya's Nude Maja be removed from a classroom in which she
taught. Strumhofer wanted to prevent the painting from being hung in any part of
the campus because, Strossen states, in accordance with Penn State’s sexual
harassment policy, it made her "uncomfortable about sexual issues." nl62

- - = - = - - - = - - - - = - - - -Footnotes- - - - - - - - - - - =« - - - - - -

nl6g. Id. at 22 (citing Nat Hentoff, Sexual Harassment by Francisco Gova,
Wash. Post, Dec. 27, 1991).

————— - - - - - - - - - - - -End Footnotes- - - - - - - = -~ - - - - - - - -

Strossen’s dismissal of the seriousness of Professor Strumhofer's complaint
suggests she believes that since Goya [*233] was a celebrated painter, a
complaint about the hanging ¢f the painting on campus walls is automatically
ridiculous. She does not acknowledge that even "true art" can be used for
sexually harassing purposes. A university's decision to hang a painting of a
nude woman in a classroom, notwithstanding sincere complaints by female students
and professors that their learning environments are adversely affected,
certainly would send the message that the women’'s complaints simply do not
matter. Similarly, if Lois Robinson's co-workers had placed a copy of the Nude
Maja on her toolbox, one would hope Strossen would not argue they did so in the
spirit of art appreciation. To do so would simply be an indirect way of arguing
that if a woman complains about an adverse effect caused by a work of art,
protection for the work of art - regardless of its context - takes priority.

Strossen notes that after that incident, Strumhofer was herself charged with
sexual harassment for her method of teaching students of how women are
represented in art. Strossen’s only comment on this result of Strumhofer's
initial complaint is to begin her discussion of it with the word "ironically."
nl70 Strossen does not question the motives of the students who brought the
complaint against Strumhofer. Strossen’s failure to even suggest that the
response was backlash against a woman speaking out about sexual harassment
undermines her argument. nl71 Perhaps Strossen considers the male students’
response inevitable, and [*2341 that inevitability means the school’s sexual
harassment policy was misguided.

- - - - - - - - - - - - - - - - -Footnotes- = = = - - - - = = - - = = « = - -
nl70. Id. at 128-29.

nl7l. Lynne Segal has examined the complexity of the male backlash against
women's rights, stressing the important role of changing economic forces:

[Male] fears must be seen, primarily, in terms of the far deeper social
insecurities of joblessness and persconal disintegration caused by economic
recession and restructuring over the last decade. Such personal powerlessness
clashes violently with prevailing conceptions of the power and prerogatives of
manhood. Far more than feminism ever could, these are the social forces which
threaten the conventional attributes of manhood, ¢f the work-oriented, skilled,
ambitious husband and father.

Lynne Segal, Straight Sex: Rethinking the Politics of Pleasure 277 (1994)
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(footnote omitted) .

While Segal does not engage in a detailed analysis of the antipornography
feminist role in this backlash, she shares Strossen’s view that the
antipornography feminists perpetuate this backlash. "Meanwhile the doom-laden
theatricality of Andrea Dworkin and Catharine MacKinnon renews and strengthens
the one-dimensional drift of backlash alarmism." Id. at 280. My point is that
Segal’'s observations highlight the need to critically cxamine the extent to
which MacKinnon and Dworkin may share responsibility for the backlash against
feminism without simply blaming them for it.

- - - ==--=------- - - - -End Footnotes- - - - - - = - = - - ~ - - — - -

Tt is critically important that women be able to articulate why certain
sexual expression makes them uncomfortable, and it is not unreasonable for
sexual harassment rules to reguire a precise articulation rather than simply a
statement of discomfort. Nonetheless, Strossen's overall argument on this point
is undermined by her apparent refusal to acknowledge that it is a relatively new
phenomenon for women to be able to speak about the way that artistic images
contribute to the subordination of women. What may be inevitable is that issues
will be raised which regquire people to think in new ways about sexual
expression, and these issues will require sensitivity on the part of everyone
involved., In the meantime, does Strossen really want to go back to the days when
women students were called irrational for objecting to misogyny in art and
literature, or worse yet, never bothered to raise the issue at all?

Strossen acknowledges that certain nonassaultive sexual conduct could
constitute sexual harassment if the conduct is both severe and pervasive, but
concludes that "iscolated incidents where the behavior is not targeted at someone
who has less authority or status should not be deemed harassment." nl72 Strossen
makes three arguments for why it is wrong for employers and campus officials to
deem that any kind of sexual reference to a woman is sexual harassment. First,
she argues that such rules trivialize sexual harassment and undermine "serious®
attempts to deal with sexual harassment. Second, Strossen argues that such
[*235] rules reinforce the notion that sex is inherently demeaning to women,
which in turn inhibits women from living full sexual lives. Third, Strossen
argues that such rules make it harder for women to get jobs in the places that
might implement these policies to accommodate women. Strossen argues that this
constitutes old-fashioned "protection" of women that in fact functions to deny
women their rights. nl73

- - - -=-=--=-=- - - - - - - - - -Footnotes~ - = ~ = = - -« - - - - - - - - - =

nl72. Strossen, supra note 3, at 25. While Strossen’'s position that one
incident is not enough is consistent with the law governing sexual harassment in
the employment context, her contention that one cannot be harassed by a peer is
not .
v

To state a claim of sexual harassment under Title VII of the Civil Rights Act
of 1964, a plaintiff must show that the harassment was "sufficiently severe or
pervasive" to alter the conditions of employment and c¢reate an abusive
environment. Meritor Savings Bank v. Vinson, 477 U.S. 57, 67 (19868). At least
one court has specifically held that one incident is not encugh. Nieto v. United
Auto Workers Local 598, 672 F. Supp. 987 (E.D. Mich. 1987) (single incident of
eleven union members subjecting an employee to sex-based and race/national
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origin-based verbal abuse was held not to constitute a pattern of conduct
sufficient to peoison the entire working environment),

In Doe v. Petaluma City School Dist., 830 F. Supp. 1560 (N.D. Cal. 1983}, a
district court held that a plaintiff may bring a Title IX hostile environment
case for sexual harassment by a peer, but the plaintiff must prove intentional
discrimination on the basis of sex by an employee of the educational
institution. Id. at 1571. In Petaluma, the plaintiff alleged that the principal
of her junior high school failed to take action to stop repeated sexual
harassment of the plaintiff by her peers.

nl73. Strossen, supra note 3, at 137-40.

-------=----=- - -~ -End Footnotes- - - - - - - - - - - - -~ - - - -

For example, Strossen laments that women are being denied the opportunity to
have male mentors on campus and in the workplace out of fear of sexual
harassment charges.

I know from my own involvement in professional legal organizations that many
female lawyers believe that, because of hyperbolic harassment charges, they are
being denied travel, social, and other opportunities for informal interaction
with male partners and clients that would help them to rise to leadership
positions at their firms. ni74

Curiously, Strossen makes no other comment on this trend, apparently accepting
at face value the decision to deny women oppeortunities ocut of fear of false
sexual harassment charges. One would expect it to raise her libertarian ire that
individual women are being discriminatorily denied opportunities because of
generalizations made about women.

- - -Footnotes~ = - = = = = = = = = = = - - - - -
nl74. Id. at 140.
- = = == - - ==+ - - - - - - - -End Footnotes- - - - - - - - - - - — - = - - -

Strossen’s analysis reveals a willingness to maintain the status quo rather
than risk the exclusion of women from male-dominated work environments. She does
not take into consideration that women who in the past remained silent when
cthers engaged in activity that made their environments hostile had to change
their behavior. In much the same way, men are now being required to respect the
rights of women colleagues and to change their behavior accordingly. The
difference is that women'’'s compromise was formerly tacitly accepted by most
people and men’s compromise must be demanded. These are difficult negotiations
over workplace rules; however, they are not compelling reasons for weakening
enforcement of Title VII sexual harassment law for fear of women appearing weak.
nl75

- --=------------- - -Footnotes- - - - - -~ - - = - - - = - - - - -

nl75. For a discussion of the potential conflict between the First Amendment
and workplace sexual harassment, see Suzanne Sangree, Title VII Prohibitions
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Against Hostile Environment Sexual Harassment and the First amendment: No
Collision in Sight, 47 Rutgers L. Rev. 461 {1995).

- - - - - - - - - - - - -End Footnotes- - - - - - - -~ - - - - - - - - -

The fear of false charges of sexuval harassment parallels the fear of false
rape charges. The proper response to this fear is not [*236] to argue
against making rape a crime. Rather, the logical response is to condemn false
accusations when they occur while stressing that they are the exception rather
than the rule. Feminists should be united on one thing if nothing else: when
women complain of sexual harassment it is not because these women are "anti-sex"
but because women do not like harassment. Women must continue to insist that
sexual harassment is very real while learning to distinguish acceptable sexual
expression from harassment. Finally, women must fight to ensure that the battle
against sexual harassment is not used to keep women out of male-dominated
occupations.

Both Strossen and MacKinnon perceive a grave threat to women’s rights from
developments in sexual harassment law but each author attributes that threat.to
different sources. Interestingly, each in her own way risks the appropriation of
her ideas by those seeking to turn back the progress of women'’s struggle for
equal rights, but to criticize either of them on that ground would be
unproductive. Perhaps the lesson that emerges from their disagreement is that
women'’'s needs, in both the workplace and in schools, should be at the center of
the debate on harassment policies and that women should work together to find
ways to ensure that their shared concerns are protected by law.

V. Antipeornography Legislation May Not Be Used As It Is Intended

One potent criticism that Strossen directs at the feminist antipornography
movement is that the works that would be affected by antipornography legislation
would not be the kinds of works which MacKinnon and Dworkin intend to be
affected. Strossen first argues that historically women and racial mincrities
have been disproportionately persecuted under obscenity laws. Strossen invokes
the example of Margaret Sanger, who was repeatedly prosecuted for obscenity for
distributing information on birth control. nl76 She points out that as recently
as 1993 women were the victims of speech restriction as a result of the "gag
rule" prohibiting federally-funded family planning clinics from giving patients
advice on abortion. nl77 Strossen argues that anti [*237] pornography
legislation can be another tool of patriarchy if enacted before more systemic
changes are made. nl78

- --=-=-=-------- - - - - -Footnotes- - - - - - - - - - - - - - - - - -
nl76. Strossen, supra note 3, at 226-27.
nl77. Id. at 225.
nl78. One persuasive example cited by Strossen as a rule being used against
those it was ostensibly intended to protect is the hate speech code at the

University of Michigan in the late 1980s, which the ACLU successfully challenged
as unconstitutional. Doe v. University of Michigan, 721 F. Supp. 852 (E.D.
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Mich. 1989). Strossen noted:

During the year and a half that the University of Michigan rule was in effect,
there were more than twenty cases of whites charging blacks with racist speech.
More importantly, the only two instances in which the rule was invoked to
sanction racist speech (as opposed to other forms of hate speech) involved the
punishment of speech by or on behalf of black students. The only student who was
subjected to a full-fledged disciplinary hearing under the Michigan rule was an
African-American student accused of homophobic and sexist expression.

Strossen, supra note 3, at 223.

Charles R. Lawrence III has written that the University of Michigan’s policy
was so vague and overbroad that it is almost as i1f the school never intended it
to be an effective remedy. Charles R. Lawrence III, If He Hollers Let Him Go:
Regulating Racist Speech on Campus, in Words That Wound, supra note 110, at
83-84.

- ----=--4+----- - - - - -End Footnotes- - - - - - - - - - - - = - - - -

A. The Targeting of Lesbian and Gay Materials by Canadian Customs Cfficials:
Would it Happen Here?

The most compelling example Strossen identifies is the experience in Canada
in the wake of the Canadian Supreme Court‘'s decision in Butler v. Her Majesty
the Queen. nl79 Strossen notes that the primary target of Canadian Customs'
seizure of allegedly obscene materials have been gay and lesbian materials. nl80
Strossen argues that a similar result would occur here for two reasons: "the
inherently vague concept of "subordinating’ or "degrading’ [*238] material
that is at the heart of all MacDworkinite laws; and the homophobic, antifeminist
orientation that many Canadian officials share not only with their U.S.
counterparts, but also with many private citizens in both countries.” nl8l In
Defending Pornography, Strossen catalogues some of the experiences of lesbian
writers and book sellers subjected to criminal prosecution since Butler to
demonstrate the extent of the problem. nlg2

- - - - - - - - - - - - -+~ - - -Footnotes- - - - - - - - = = - = - - = - -~ -

nl79. [1992] 1 S.C.R. 452 {(Can.). The Court upheld the Canadian Criminal
Code’s definition of obscenity, which states: "For the purposes of this Act, any
publication a dominant characteristic of which is the undue explcitation of sex,
or of sex and any one or more of the following subjects, namely, crime, horror,
cruelty and viclence, shall be deemed to be obscene.” Criminal Code, R.S$.C., ch.
C-34, 159(8) (1970) {Can.). The section of the statute was changed to 163 in
1985.

For a discussion of the ramifications of Butler, see Jodi Aileen Kleinick,
Comment, Suppressing Violent and Degrading Pornography to "Prevent Harm" in
Canada: Butler v. Her Majesty the Queen, 19 Brock. J. Int’l. L. 627 (1993)
{arguing that the decision was wrong to allow suppression of violent pornography
because it cannot be demonstrated that the materials cause harm, and suggesting
that the decision was actually morality-based and will perpetuate women's
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inequality) .

nl80. Strossen, supra note 3, at 231 (citing Canada Customs Hits Feminist
Stores and Others, Feminist Bookstore News, Mar.-Apr. 1993, at 21). Strossen
also cites the Toronto Globe & Mail for the estimate that 75% of shipments to
gay and lesbian bookstores have heen seized. Id. at 235 (citing Editorial,
Reading between the Borderlines, Toronto Globe & Mail, June 30, 1992). For
further discussion of lesbian materials being targeted by Canadian Customs, see
also Victoria A. Brownsworth, Gagging Ourselves?, 4 Lambda Book Rep., Sept.-Oct.
1994, at 11.

nl8l. Strossen, supra note 3, at 231.

nl82. Of course, gay and lesbian materials were not the only ones targeted.
Strossen reports that Andrea Dworkin’s books Pornography: Men Possessing Women
and Woman Hating were seized, as was a novel on pedophilia by Robert Lally, a
retired Canadian psychologist. The novel, about how pedophiles think and
operate, was written with the hope of mobilizing the public against pedophilia.
Id. at 237-38. These examples further illustrate her point that pre-existing
prejudices of all kinds play a major rule in how courts will determine whether
work is pornographic.

- - - - - - - - - - - - - - - - -End Footnotes- - -~ = « = - - - - — - - - - - -

One telling example is the conviction of the owners of the Glad Day
Bookstore in Toronto for selling the lesbian magazine Bad Attitude, while a
mainstream bookstore selling the same magazine was left alone. nl83 Strossen
reports that the judge who ruled in the case cited a story about a woman who was
surprised in the shower by another woman and beaten, but then engaged in
consensual sexual relations with the stranger. The judge found the facts that
the aggressor was female and that the encounter was ultimately consensual to be
irrelevant. The Court concluded, "The consent ... far from redeeming the
material, makes it degrading and dehumanizing." nl84 Strossen cites another case
where a judge found certain gay publications to be degrading and dehumanizing
simply because they showed sexual encounters which, in his view, lacked "any
real, meaningful human relationship." nl85

- - - - = - - - - - - - === - - -Footnotes- = - = ~« - - - - - - = - = = - ~ =
nl83. Id. at 232.

nlB84. Id. at 233 (guoting R. v. Scythes, 0.J. No. 537 Ont. Prov. Ct. {1993)
{Can.)). This case alsc involved Glad Day Bookshop. For further discussion of
this case, see Ann Scales, Avoiding Constitutional Depression: Bad Attitudes and
the Fate of Butler, 7 Can. J. Women & L./R.F.D. 349 (1994).

nl8s. Strossen, supra note 3 (quoting Glad Day Bookshop v. Deputy Minister of
Nat’'l Revenue for Customs and Excise (DMVR), 0.J. No. 1466 Ont. H.C. (1992)
({Can.)}.

- - - - - - - - = - - - - - - - -End Footnotes- - - - - - — - — - - -~ - - - - -
Strossen thus makes a compelling argument that reveals a major flaw in

antipornography legislation which would not allow different meanings to be
ascribed to one act by different viewers. She persuasively argues that the
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potential for a disproportionate impact on lesbian and gay work in the United
States raises serious doubts about the potential effectiveness of restriction of
por [*239] nography. nl8é Nevertheless, it is less clear that "subordinating”
and "degrading" are "inherently vague concepts." This is another example where
Strossen simply concludes that nothing can be done; we cannot agree on these
kinds of definitions, so the law should not address the degradation or
subordination of women even where it may actually exist. Instead, I would argue
that the law’'s definition of subordination and degradation are inherently vague
and that perhaps this vagueness can be clarified.

- - - - - - - - - === - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nl86. Ann Scales, however, supra note 184, has cautioned against the use of
the gay and lesbian experience to de-legitimate Butler. Id. at 356. Scales
stresses the importance of distinguishing problems with the law from problems
caused by homophobic government officials.

From a gay and lesbian perspective, [enforcement of sexual orthodoxy]l was
inevitable: in a society that hates us so much, any shift in cultural situation
will bhe an occasion to escalate our demise....

Butler itself said nothing about gay and lesbian people. State officials
made the decisions to take Butler to the throats of fragile communities (such as
gay men and lesbians), and the press jumped on that as if the heavens had indeed
fallen.

Id. at 361 {c¢iting John Leo, Censors on the Left, U.S. News & World Rep., Oct.
4, 1993; Ted C. Fishman, Northern Underexposure, Playboy, June 1994; Interview
with Nat Hentoff, Defender, May 1994, at 8-9; Leanne Katz, Censors’ Helpers,
N.Y. Times, Dec. 3, 1993, at 15; Tim Kingston, Canada’s New Porn Wars, S. F. Bay
Times, Nov. 4, 1993; Thelma McCormack, Keeping Cur Sex "Safe": Anti-Censorship
Strategies vs. the Politics of Protection, Fireweed, Winter 1993, at 25).

For further discussion of Scales’ perspective on Butler, see infra notes
221-34 and accompanying text.

- - - - - - -+~ - == -« - - - -End Footnotes- - - - - - - = - - - - - - - — -

In Only Words, MacKinnon praises the Canadian Supreme Court for the
important symbolic message it sent by upholding the obscenity statute at issue
in Butler.

[The Supreme Court of Canada) said that harm to women - which the Court was
careful to make "contextually sensitive’ and found could include humiliation,
degradation, and subordination - was harm to society as a whole. The evidence on
the harm of pornography was sufficient for a law against it. Violent materials
always present this risk of harm, the Court said; explicit sexual materials that
are degrading or dehumanizing (but not violent) could also unduly exploit sex
under the obscenity provision if the risk of harm was substantial. nl87

MacKinnon and Andrea Dworkin recognized the problems with the Canadian
antipornography law and explain that the problems in Canada stem from the fact
that the Canadian law involves criminal prosecutions, not the civil cause of
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action they proposed. nlB88

- - - - - - - - « -Footnotes- - - - - - - - - - - - - - - - - -
nld87. MacKinnon, supra note 2, at 101.

nl88. Canada has not adopted our civil rights law against pornography. It has
not adopted our statutory definition of pornography; it has not adopted our
c¢ivil (as opposed to criminal) approach to pornography; nor has Canada adopted
any of the five c¢ivil causes of action we proposed (coercion, assault, force,
trafficking, defamation). No such legislation has as yet even been introduced in
Canada.

Catharine A. MacKinnon & Andrea Dworkin, Letter, Canadian Customs Not Feminist,
4 Lambda Book Rep., Nov.-De¢. 19%4, at 5.

Although this is true, MacKinnon misses an opportunity to bolster her
credibility by acknowledging that this particular result of Butler was
unanticipated and acknowledging the need for further clarification of the
meaning of the terms "subordinating" and "degrading."

- - - =--- - - - - - - - « - - -End Footnotes- - - - - - - - - - - - - — — - -
[*240]

It may be true that the terms "subordinating" and "degrading"” are more
difficult to define in the context of a court’'s determination of whether a work
is degrading or subordinating in the abstract, as in an obscenity prosecution
where the harm is to public morals, than they would be in a civil case where a
real person is alleging the works caused her own degradation or subordination.
Nevertheless, the more important issue at present is whether the vague
definition of pornography upheld by Butler and advocated by MacKinnon is in part

responsible for the use of the law to disproportionately target gay and lesbian
materials.

B. Is MacKinnon’'s Legal Theory Inherently Problematic?

To address the question raised by Strossen whether the targeting of lesbians
and gays in Canada is an aspect of the "sex panic" fomented by MacKinnon and
other antipornography feminists, it is necessary to explore whether the problems
in Canada could be a manifestation of the inherent problem of using "the law" to
solve the problems arquably caused by pornography. The following critiques of
MacKinnon's work provide a framework for answering this question.

Carol Smart has observed that fitting feminists’ concerns with pornography
into a legal framework has necessarily resulted in the loss of many subtle
insights and complexities. nl89 Smart supports the concept of feminist
jurisprudence but objects to "grand theorizing™ nl90 about all "women," rather
than developing a feminist legal theory that encompasses differences among
women. Smart’s criticism of MacKinnon’s approach is that instead [*2411} of
challenging the place of law, it simply seeks to substitute one "truth" for
another. nl9l

- - =------------- - - -Footnotes- - - - - - - - - - - - - — - - - -
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nl89. Smart, supra note 93, at 115. According to Smart, it is not enough to
try to change existing laws; rather we must acknowledge the force of law within
culture and then "begin to problematize, to challenge, and even to redefine
law’'s supposedly legitimate place in the order of things." Id. at 12-13.

nl%0. Id. at 71.

nl%l. "It is unfortunate that working within the discourse of law seems to
produce such tendencies - it is as if law’s c¢laim te truth is so legitimate that
feminists can only challenge it and maintain credibility within law by positing
an equally positivist alternative." Id.

- ----+-~---~- - - - -.- -End Footnotes- - -~ - - - - ~ ~ - ~ - - - - - -

Angela P. Harris has similarly criticized "gender essentialism, " suggesting
that both MacKinnon and Robin West inadvertently silence the voices of nonwhite
women through their attempts to speak for all women. nl%2 Moreover, Harris
rejects the idea that individuals have any one essential "self' and argues
instead that we are composed of multiple "selves."

- - - - -~ - - - -"=- - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
nl92. See Harris, supra note 100, at 585.

- - - - - - - - -~ - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

A unified identity, if such can ever exist, is a product of will, not a common
destiny or natural birthright. Thus, consciousness is "never fixed, never
attained once and for all’; it is not a final outcome or a biclogical given, but
a process, a constant contradictory state of becoming, in which both social
institutions and individual wills are deeply implicated. A multiple
consciousness is home both to the first and the second voices, and all the
voices in between. nl93

Harris emphasizes that although both authors are "steadfastly anti-racist,"
MacKinnon and West inadvertently silence other voices in their attempt to speak
for all women. nl9%4 That is, at times the urge to be all-inclusive can instead
have the opposite effect and make invisible those whose lives differ from the
particular point being made about "women." nl95

- - ~---- -~ - -Footnotes- - - - - - = - =~ - - - - - - - - -

nl93. Id. at 584 (quoting Teresa de Lauretis, Feminist Studies/Critical
Studies: Issues, Terms, and Contexts, in Feminist Studies/Critical Studies 1, 8
(de Lauretis ed., 1986).

nl94. Harris observes that women of color are less likely than white women to
perceive gender identity as primary.

A personal story may also help to illustrate the point. At a 1988 meeting of the
West Coast "fem-crits,’ Pat Cain and Trina Grillo asked all the women present to
pick out two or three words to describe who they were. None of the white women
mentioned their race; all of the women of color did.
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Id. at 604. Thus, it is to be expected that women of color would not always see
gender discrimination as of paramount importance simply because it is present.

nl%5. Throughout her article, Harris cites other feminists who have made this
point. See, e.g., bell hooks, Ain’t I A Woman: Black Women and Feminism {1981);
bell hooks, Feminist Theory: From Margin to Center (1984); Elizabeth V. Spelman,
Inessential Woman: Problems of Exclusion in Feminist Thought (1988); Marlee
Kline, Race, Racism, and Feminist Legal Theory, 12 Harv. Women's L.J. 115
{(1989); Audre Lorde, Age, Race, Class, and Sex: Women Redefining Difference, in
Sister Qutsider, at 114 (1984).

In 1991, MacKinnon defended her theory against this line of criticism.
Catharine A. MacKinnon, From Practice to Theory, or What is a White Woman
Anyway?, 4 Yale J.L. & Feminism 13 (1991). MacKinnon incorrectly interprets the
criticism of her theory as suggesting that there is no such thing as oppression
"as a woman." She claims that "to argue that oppression "as a woman' negates
rather than encompasses recognition of the oppression of women on other bases,
is to say that there is no such thing as the practice of sex inequality.* Id. at
20.

Thus, instead of responding to the criticism of essentialism, MacKinnon puts
forth a more intense version of it. In the process, she makes forceful points
about the varied forms of gender discrimination, but never really addresses the
separate problem of the implications for issues left out of her arguments.

R I T -End Footnotes- - - - - - - - - - - - - - - - -
[*242]

Harris argues that black women can help move feminism beyond essentialism
"through the recognition that wholeness of the self and commonality with others
are asserted {(if never completely achieved) through creative action, not
realized in shared victimization." nl96 To overcome the drawbacks of
essentialism, feminism must be “"strategic and contingent, focusing on
relationships, not essences." nl97 Harris makes clear that the commitment to
creative action which is vital to strengthening feminism n198 can be frightening
because it can mean foregoing "the comfort of shared experience" and instead
creating new self-definitions. nl99

-~ = - = - = - - - - - - =--- - - -Footnotes- - - - - - = - ~ - - - — - - - - -
nl96. Harris, supra note 100, at 612,
nl97. Id. Harris continues:
One result will be that women will be able to acknowledge their differences
without threatening feminism itself. In the process, as feminists begin to
attack racism and classism and homophobia, feminism will change from being only
about "women as women’ (modified women need not apply), to being about all kinds
of oppression based on seemingly inherent and unalterable characteristics.
Id.

nl98. Id. at 615.
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nl99%. This insistence on the importance of will and c¢reativity seems to
threaten feminism at one level, because it gives strength back to the concept of
autonomy, making possible the recognition of the element of consent in relations
of domination, and attributes to women the power that makes culpable the many
ways in which white women have actively used their race privilege against their
sisters of color.

Id. at 613-14. (citations omitted).
- - - - - - - - - - - -« -~ - - - -End Footnotes- - - - - - - - ~ = - = - - - - =

Harris’ argument that feminists must recognize women’s capacity for power,
and hence moral responsibility, is directly relevant to the feminist debate over
pornography and should be kept in mind to keep the focus on the concrete harm of
sexual violence. Not only does her insight reinforce the importance of
considering issues of consent in context, it points to the inadequacy of
MacKinnon’s insistence that pornography is exclusively about "male" domination
of "women, " notwithstanding her recognition that male and female are social
constructs, not bioclogical inevita [*243) bilities. n200 As Carol Smart has
written, "“MacKinnon sees no division between law, the state, and society. For
here [sic] these are virtually interchangeable concepts - they are all
manifestations of male power." n201 According to Smart, MacKinnon gives too much
authority both to the law n202 and to male power over women. n203

-----=-------=-- - - - -Footnotes- - - - - - - - - - = - = = =& = - -

n200. In Feminism Unmodified, supra note 5 at 146-62, MacKinnon distinguishes
the feminist critique of pornography from traditional obscenity law by noting,
"Obscenity law is concerned with morality, specifically morals from the male
point of view, meaning the standpoint of male dominance. The feminist critique
of pornography is a politics, specifically politics from women’s point of view,
meaning the standpoint of the subordination of women to men." Id. at 147. In a
footnote, she clarifies what she means by male dominance.

"Male," which is an adjective here, is a social and political concept, not a
biological attribute; it is a status scocially conferred upon a person because of
a condition of birth. As I use "male," it has nothing whatever to do with
inherency, preexistence, nature, inevitability, or body as such. Because it is
in the interest of men to be male in the system we live under (male being
powerful as well as human), they seldom question its rewards or even see it as a
status at all.

Id. at 263 n.6. The trouble is that if actual men take advantage of the social
construct of male dominance it becomes very difficult to tell the difference in
MacKinnon's writing between when . she is criticizing the social construct and
when actual men.

n201. Smart, supra note 93, at 81.

n202. Smart agrees with MacKinnon that the law powerfully silences women, but
she sees it as "far less powerful in transforming society to meet the various
needs of all women." Id.

n203. Lynne Segal has also criticized Dworkin and MacKinnon for ascribing too
much power to male hetercosexuality. She notes that images of male domination
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and female subordination may seem to ratify male authority over women, adding:

But we must be cautious in assuming an equation between such sado-mascochistic
discourse and people’'s lived experience of sexuality. Internal and external
meanings are not always identical. Our experiences do not simply mirror social
meanings; though they are inevitably filtered through them. We must tread very
carefully if we wish to tease out the connections between the nature and
significance of many layers of sexual and bodily experience for both women and
men. These include the subjective of psychic experience of sex from infancy
onwards; the cultural ideas and values surrounding sex; the social contexts
allowing or forbidding sexual expression; the medical and other social practices
applied to the body - particularly women'’'s bodies - all of them taking place
within the wider context of gender hierarchy. The place to begin ... is
recognition of the cultural force of the equation of "the phallus" with power -
solid and unlimited.

Lynne Segal, Slow Motion: Changing Masculinities, Changing Men 209 (1990). Segal
argues that in reality most men do not feel that they have all the power in
hetercsexual relationships. Id. at 211.

~ - = = = = = - - - - - -~ - - -End Footnotes- - - - - - - = - - - - - - - - -

In giving too much authority to the law and to male power, MacKinnon
overlooks the places within both where change is possible. It is thus logical
that this flaw would lead to flaws in the [*244) remedy which emerges from
her theory. Specifically, in light of the Canadian experience, it 1s important
to explore whether something inherent in her proposed legislation could be
modified to make the legislation capable of preventing sexual abuse without
restricting sexual expression that does not cause harm. In other words, can it
be formulated in a way that would prevent it being used in the service of
homophobia or paternalism? An analysis of some critiques of the legislation will
suggest the direction where a solution to this complicated problem may be found.

C. Some Critiques of MacKinnon’s Approach to Pornography

In his article Exploring the Limits: Feminism and the Legal Regulation of Gay
Male Pornography. Carl F. Stychin criticizes the antipornography approach put
forth by MacKinnon and Andrea Dworkin because of its failure to differentiate
between heterosexual pornography and gay male pornography. n204 Stychin does not
take issue with their assessment of how pornography works to perpetuate women's
inequality. n205 He regards their approach as perhaps valid for women but
inapplicable to gay male pornography.

- - =-=-- - - - - - -Footnotes- - - - - = = - - - - - - - - - - -

n204. Carl F. Stychin, Exploring the Limits: Feminism and the Legal
Regulation of Gay Male Pornography, 16 Vt. L. Rev. 857 (1992).

n205. "The ingenuity and novelty of their approach lies in their linkage of
sexual oppression, dominance by individual males, sexuality, and pornography. In
their approach, male dominance becomes the dominance of individual wemen by
individual men." Id. at 8%58.

- - = =-=-- -+ -=- - - - - -End Footnotes- - - - - - - - - - - — - - — - -
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For Stychin, the problem with MacKinnon and Dworkin’s definition of
pornography is not that it presents a necessarily false description of how
pornography defines sexuality. His objection is that their proposed ordinance
lists actionable representations and then simply adds that "the use of men,
children, or transsexuals in the place of women" also constitutes pornography.
n206 "Thus, the civil rights approach under a constitutional guise of neutrality
completely subsumed gay male pornography." n207 Stychin argues that gay male
pornography functions as resistance to dominant male culture and is therefore
entitled to constitutional protection as political speech. n208 Stychin
criticizes the "categorical nature of the feminist antipornography ap (*245]
preoach" n209 which necessarily posits male sexuality as the problem. He quotes
Judith Butler for the proposition that dividing gender into (male} subject and
{(female} object positions simply reproduces the system it is trying to invert:
"The effort to identify the enemy as singular in form is a reverse discourse
that uncritically mimics the strategy of the oppressor instead of offering a
different set of terms.” n2l10 Like Smart and Harris, Stychin maintains that
MacKinnon'’s articulation of a "women’s" viewpoint, does not - could not -
represent the views of all women, and further assumes that there is only one
"male" point of view. n2l11

- - -----=--=--- - - - - -Footnotes- - - - - = - - - - = - - - - - - -

n206. Id. at 864 {(citing Andrea Dworkin & Catharine A. MacKinnon, Pornography
and Civil Rights: A New Day for Women’s Eguality 101 (1988)).

n207. Id.
n208. Id. at 858.
n209. Id. at B79.

n210. Id. at 882 (quoting Judith Butler, Gender Trouble: Feminism and the
Subversion of Identity 13 (1950}).

n2ll. Lynne Segal also rejects the idea that there is a single male point of
view implicated in representations of sexual aggression. She cites Carol Clover
for the proposition that male movie viewers identify with the female
protagonists in "rape-revenge" movies such as I Spit on Your Grave (1977) and
The Accused (1988) and that if all viewers are not able to identify with the
victimized women, "the revenge part of the drama can make no sense." Segal,
supra note 171, at 292-94 ({citing Carol Clover, Men, Women and Chainsaws: Gender
in the Modern Horror Film 159 (1992)). Segal concludes, "Clover thus gives us
every reason to rethink the truisms of gender, showing why the suggestion that
men, as a sex, are motivated solely by sadistic aggression is simply a new way
of affirming what it pretends to deplore." Id. at 2%4. Segal’'s conclusion does
not offer a suggestion for what we can do about men who are motivated by
sadistic aggression and whose aggression may be reinforced by violent
pornography. Her insight does, however, suggest that what we do about
representations of sexual aggression must take into account that they can have
more than one meaning.

-----~---------- - -End Footnotes- - - - - - - - - - - - - - - = -

Stychin considers the antipornography civil rights law proposed by MacKinnon
and Dworkin to be "a logical response to the anti-pornography feminists’
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theory: if pornography objectifies women, then it necessarily denies them those
essential human attributes accorded to the individual male subject.

Consequently, pornography not only denies but encourages denial of women’s civil
rights as autonomous individuals.™ n212 Thus, in Stychin’'s view, the creation of
a civil rights cause of action, which can be brought by individuals, is
necessarily within the "liberal” framework.

e R Footnotes- - - - - = - - = = - - = - - - - -
n2l12. Stychin, supra note 204, at 863.
- - - - ---=------ - - - -End Footnotes- - - - - - - - - - - - - - - - -~

Stychin does not argue that the feminist antipornography approach should
simply include the gay male point of view. Instead, he urges a "liberatory"
approach to regulating pornography. "A shift from a liberal to a liberatory
approach demands a rethinking of all universalizing concepts in light of the
differing political experiences of the subjects." n213 His approach "defends
[*246] gay pornography not from a liberal rights viewpoint of free expression,
but from a iiberationist viewpoint.® n2l4 Stychin is less interested in
protecting gay pornography for the sake of individual consumers than in
protecting it as a vehicle for expanding the sexual and political rights of gay
men in general.

- = = - =~ - = =« - =~ - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
n2l3. Id. at 897.
n2l4. Id. at 871.

————————— - - - - - - - -End Footnotes~ - = = - = = - = = - = = - - = -

Under Stychin’s proposal, gay pornography would be protected as political
speech and regulation would focus on "employment standards rather than moral
sanction."” n2l15 Safe sex would be represented in pornography for the sake of the
message it would send as well as to maintain safety in the work environment.
Finally, a liberatory approach would provide for greater participation of sexual
minorities in the production and control of the industry.

-- - - - - - - - - - - - - - - - -Footnotes- - - - - - = = - = = -« - - - - - -
n215. Id. at 898.
- - - - - - - - - - - - - - - - -End Footnotes- - - = =~ = = =« — = — =« = = = = =~

Stychin’s criticism of MacKinnon parallels Angela Harris’ in that he
provides another example of how the desire to be inclusive (adding "men,
children and transsexuals" to a definition of pornography that seeks to protect
women) can lead to the unintended effect of obscuring differences rather than
encompassing them within the proposed solution to a problem. His critique
suggests that a definition of pornography that cannot account for the fact that
representations of gay men in pornography can qualitatively change the meaning
of the representation is fundamentally flawed. It can neither be expected to
prevent sexual abuse of gay men that may be caused by pornography nor protect
male sexual expression that does not function as sexual abuse.
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Tamara Packard and Melissa Schraibman make a point similar to Stychin’s, but
from a lesbian perspective. n216 They argue that representations of lesbians in
pornography cannot be assumed to be simply reproducing heterosexual male
dominance. n2l17 They do not reject MacKinnon’'s views entirely; they build on
them:

- - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - — -

n2l6. Tamara Packard & Melissa Schraibman, Lesbian Pornography: Escaping the
Bonds of Sexual Stereotypes and Strengthening Our Ties to One Another, 4 UCLA
Women’'s L.J. 289 (1994).

n2l7. "By conceptualizing all sexual interaction within a heterosexual
framework, MacKinnon ignores lesbians, whose sexuality exists at the margins of
dominant culture. It is especially at these margins that feminists can claim and
use self-determination and sexuality to free themselves from heterosexist,
exploitive, oppressive constructs." Id. at 309.

- ------- - - - - - - - - -End Footnotes- - - - - - - = - - - - - - - - -
[*247]

By focusing on MacKinnon's idea that gender is constructed, not natural, we
begin to understand how crucial context is in the interpretation of ideas
presented by any given representation of women. When we take the constructing
and reflecting tool of pornography away from the context of male power and use
it within the lesbian community, images of lesbian sexuality that would seem to
ape heterosexual men and women immediately displace and recorder those images of
gender and sexuality. n2l8

Packard and Schraibman argue that even representations of sadomasochism, rape
scenes and incest fantasies can, in a lesbian context, allow women to gain
contrel over difficult issues. n219 They propose that the way to counter men’s
appropriation of women’'s sexuality through pornography is the creation ¢f more
lesbian pornography representing subversive points of view. n220

- = = = - - = - = = = = - = - - - -Footnotes- - - - - - - - - - - - - - - - - -
n2l1l8. Id. at 310.
n2l%. As the authors explain:

This is true within a lesbian context because power dynamics that exist between
women differ from those that exist between men and women. It is easier to
explore the operation of power in scenes between women (acted out or fantasized)
than in a heterosexual context because in the latter context the man carries
with him socially constructed power, privilege, and credibility, as well as
physical power. In a lesbian context, the power dynamics are not necessarily as
clear and entrenched.

Id. at 312.

n220. Id. at 327-28.
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We will wait forever if we wait for men to release their grasp on female
sexuality. Through our sexual empowerment, we can change sexuality and gender as
we know it. As men have shown women, pornography is a powerful tool in making
and transforming women's sexuality. We should subvert it for our own
empowerment .

Id. at 326-27.
-~ = - = - = - - - - - - - - - - «End Footnotes- - - = - - - - - - - - « - - - -

The analysis put forth by Packard and Schraibman adds yet ancther reason for
formulating an approach to pornography that allows for different meanings to be
ascribed to the same types of representations, depending on their context.
However, it does not necessarily suggest a need for categorical constitutional
protection for all lesbian and gay pornography. Ann Scales, who identifies
herself as a supporter of the MacKinnon/Dworkin pornography ordinance, n221
specifically cautions against such an approach:

-~ = = = = = - - - - = - - - - - - -Footnotes- - - - - - = - = - -~ - - - - - - -
n221. Scales, supra note 184, at 359.

- = -~ - - - - - - - - - - - - -End Footnotes- - - - - - - = - = - - - - — — -

Within [a] radical feminist analysis, the fact that sexually explicit materials
are gay and lesbian does not automatically exempt them from regulation under
Butler. Pornography exists only in the context of a gendered society, which
equates male [*248] ness with domination and femaleness with subordination,
maleness with objectification and femaleness with the objectified. Though the
genders may be rearranged in gay and lesbian pornography, if the turn-on
requires domination and subordination, then those materials affirm the social
hatred of women. n222

Scales has worked on a case brought by a Vancouver gay and lesbian bookstore
against Canadian Customs, n223 challenging the agency’'s seizures of gay and
lesbian materials. In her article Avoiding Constitutional Depression: Bad
Attitudes and the Fate of Butler, n224 she presents arguments for why most, but
not all, of the lesbian materials at issue in that case deserve constituticnal
protection. n225

- - - - 4 - - - - - - -~ ---- -Footnotes- - - - - - - - - - - - - - - - - -
n222. Id. at 365.

n223. Little Sisters Book and Art Emporium v. Canada {(Minister of Justice),
Vancouver Registry no. A901450 (B.C.S.C.), filed June, 1990.

n224. Scales, supra note 184.

n225. I am not saying that all of those materials should be protected.
Indeed, I have come to the firm conclusion that inscofar as any ©of the lesbian
materials present a risk of harm to women, they are obscenc, and prohibited
under Canadian law. Any apparent equivocation in what follows is because of my
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concern that the risks of harms from the lesbian materials could be different,
and because, given rampant homophobia, even the same harms would be identified
and evaluated differently.

Id. at 356.
- - = -~ = - - - - - - - - - - - -End Footnotes- - - - - - ~ = - = - - - - - - -

The challenge addressed by Scales is to explore some of the reasons why
lesbian pornography would deserve constitutional protection.

[Since Butler) we have an opportunity to explain how being lesbian is such an
outsider status that we have often found our identity in non-conformity,
subversion and daring. However, we therefore also have an obligation to
distinguish among expressions of our sexual practices that are potentially
harmful to women and those that are not. n226

Scales presents four considerations relevant to the contextualization of lesbian
sexual materials. The first is that unlike mainstream, heterosexual pornography,
"the lesbian "erotica' industry is not an industry at all," n227 but exists in
opposition to mainstream pornography. n228 This makes the type of marginalized
material traditionally protected under a constitutional theory that seeks to
protect minority views from government oppression. Second, lesbian materials
tend to have a different content, in that [*249) they tend to condemn sexual
exploitation of women by men, to present models as equals, to promote safe sex
and to avoid the racism pervasive in mainstream pornography. n229 Third, Scales
notes that she has seen no evidence that lesbian pornography causes sexual
violence, although she acknowledges a lack of study in this area. n230 Lastly,
some materials produced by the lesbian community for lesbians are liberatory in
that they provide a sense of community and support for lesbians, n231 although
here Scales also expresses concern about lesbians buying into the
objectification of women. n232 Scales makes clear that each of her four
considerations contains "political ambiguities and empirical indeterminacy,”
n233 which is even more reason, she argues, for judging all sexual materials in
context. n234

e T R - - -Footnotes- - - - - - - - - - - - - - - - - -
n226. Id. at 372.
n227. Id. at 373.
n228. Id. at 375.
n223%. 1d. at 375-77.
n230. Id. at 377-79.
n231. Id. at 379-81.
It is a psychological imperative particularly for young lesbians to have access

to other lesbians as they go through the mental torture of recocgnizing and
valuing themselves, not to mention the ordeals of "coming out." Most young
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lesbians simply muddle through, in selitude and pain, with little exposure or
access to lesbian culture. It is as if each of us has to re-invent lesbian
existence out of thin air, which, in contrast to societal support for some other
sexualities, is an experience of gross discrimination and humiliation.

Id. at 381,
n232. TId.
n233. Id. at 382.

n234. "I am urging that contextualization in adjudication include attention
to the emerging prospects, as well as the historical circumstances, of
disadvantaged groups." Id.

------=---- === - - - -BEnd Footnotes- - « - - - - - - - - - - - - - -

Scales’' proposal represents a strategy that potentially could be applied to
all pornography. The analysis would require examination of content and context,
and truly would incorporate women’s multiple perspectives. However, her belief
in the capacity of a law formulated as under Butler to protect women without
trampling the rights of sexual minorities may be overly optimistic. That is,
even if the United States Supreme Court were to uphold a law similar to that
struck down in Hudnut, it would exist within the context of a system of laws
that specifically precludes protection of lesbian and gay rights. n235 Thus, it
is unrealistic to expect judges within the United States legal system to
consistently enforce a law restricting pornography in a manner [*250] that
would protect lesbian and gay rights, unless that law were formulated to provide
clear guidelines on its interpretation.

————— - = = - = = = =« - = - - -Footnotes- - - - - - - - - - - - - - - - - -

n235. For a discussion of the law’s hostility toward lesbians, see, e.g.,
Robson, supra note 132. On the inability of legal notions of privacy in matters
of sexuality to protect lesbians, see Ruthann Robson, Lesbian (Out)law: Survival
Under the Rule of Law 63-71 {19%2).

---=--=------ - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
VI. Some Other Approaches to Ending Sexual Violence

The argument that it is misguided to blame pornography for sexual violence
has also recently been put forth by Carlin Meyer, who suggests that focusing on
misogyny only as represented in pornography reinforces the notion that the
sexual is sinful. n236 Mever's position is that because courts, juries, and
citizens are conditioned to notice and condemn public displays of sex but not
displays of sexism, "the anti-sex message is bound to dominate." n237 Meyer
argues that such bias makes it more important to shift the debate from obscenity
to degradation. She asserts that to encourage the public to focus on sex
discrimination, "feminists would have to recognize that a depiction’s tendency
to foster or reinforce misogyny does not depend on whether sex is explicitly on
view, but rather on the viewpoint expressed and likely to be understood as
dominant when taken in the context of its (likely) consumption." n238 Meyer
believes that although pornography "may reflect a dominant viewpoint, it plays a
relatively unimportant role in the creation or reinforcement of it," n239
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especially in comparison to mainstream media, including sports imagery. n240
Therefore, Meyer urges feminists to engage in more speech by increasing

criticism of mainstream media rather than attempting to suppress pornography.
nz41l

- - - - -Footnotes- - ~ - - - - - - - - - =« - - - - -
n236. Meyer, supra note 1, at 1110.
n237, 1d. at 11189.

n238. Id. at 1120. Like Strossen, Mever concedes that there are limited
contexts in which suppression is appropriate {(citing Robinson v. Jacksonville
Shipyards, Inc¢., 760 F. Supp. 1486 (M.D. Fl. 1991)).

n239. Id. at 1135 n.164.

n240. Meyer notes that the annual swimsuit edition of Sports Illustrated, an
example of less explicit mainstream imagery that epitomizes what antiporn
feminists criticize, is now available on video as well as in print, and’'in 1989,
had advertising sales of over $ 15 million, video sales of $ 5 million, and
calendar sales of $ 4 million. Id. at 1166 n.313 (citing David Lieberman, SI's
Swimsuit Issue: More than Meets the Eye, Bus. Wk., Jan. 16, 1989, at 52).

nzd4l. 1Id. at 1199.
T T End Footnotes- - - - = — = - = - = - - =« =« - -

Meyer’'s emphasis on the need to focus on the viewpoint expressed is sound,
but her conclusion suffers from the same drawback as Strossen’s. It implies that
it is not possible to focus on the viewpoint expressed and reach a conclusion
that a work of sexual expression with a misogynist viewpoint has caused harm.
[*251] Here again, it is helpful to distinguish the symbolic and tangible
effects of applying the law to this problem. Obviously, in this context Meyer is
referring to the generalized harm of spreading misogynistic ideas throughout
society, which does not lend itself easily to legislative remedies because of
the difficulties Meyer describes. However, when a woman can show direct personal
harm, it would be easier to link the misogynistic message of the expression to
the harm suffered. n242

- - - --=-=-=- == - - - - - - -Footnotes- - - - - - - - - - - - - - - — - -

nz42. Marianne Wesson has argued that lawsuits seeking damages for harm
caused by violent pornography can be filed now, under existing tort law, without
the need for legislation setting forth a cause of action and without infringing
on anyone’s right to free speech. Marianne Wesson, Girls Should Bring Lawsuits
Everywhere ... Nothing Will Be Corrupted: Pornography as Speech and Product, 60
U. Chi. L. Rev. 845 (1993). Such lawsuits would in effect become part of the
marketplace of ideas and would only restrict pornographers’' speech to the extent
that they would cease publishing materials shown to cause harm, because they
would he required to pay £or that harm.

~ - -=----=-- - - - - - - -End Footnotes- - - - - - = - - - - - - - - - =
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If Strossen and Meyer are correct that the fault of antipornography
legislation is its emphasis on sex rather than vioclence, then perhaps an
alternative approach will be use of the civil cause of action recently created
by the Violence Against Women Act n243 for victims of crimes of violence
motivated by animus based on the victim’s gender. Under this Act, anyone found
to have deprived another of the right to be free from gender-motivated viclence
may be held liable for compensatory and punitive damages, as well as injunctive
and declaratory relief. n244 This legislation logically separates violence and
sexuality by focusing instead on the concept of "gender-motivated" violence.
However, to the extent that the Violence Against Women Act is used to vindicate
the rights of women who have been sexually abused, it remains necessary to prove
that an act of sexual vio [*252] lence, such as rape, is based on
gender-animus. n245 Such a requirement leads right back into the gquagmire of
whether sex and violence are one and the same in this society. n246 In other
words, to be able to end sexual violence against women, we cannct avoid the need
to examine the relationship between sex and violence, which is why the debate
over porncgraphy will continue as long as sexual violence continues.

- - - --- - -~~~ -~ - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n243. The Violence Against Women Act was Title IV of the Violent Crime
Control and Law Enforcement Act of 1594, Pub. L. No. 103-322, 108 Stat. 1796
{19%4). It enacted numerous provisions designed to protect women from violence,
including the creation of new federal criminal offenses for violent crimes
committed in violation of protection orders; provisions to strengthen state
enforcement of protection orders; new rights for battered immigrant women; and a
strengthening of the federal rape shield law.

n244. Section 40302 of the Violence Against Women Act, the "Civil Rights
Remedies for Gender-Motivated Vioclence Act," is codified at 42 U.S.C. 13981. For
a discussion of the civil rights cause of action, see W.H. Hallock, Note, The
Violence Against Women Act: Civil Rights for Sexual Assault Victims, 68 Ind.
L.J. 577 (1993} (examining the ways the Act could help prevent violent sex
discrimination and discussing various possible civil rights claims that could be
brought under it); Brande Stellings, Note, The Public Harm of Private Violence:
Rape, Sex Discrimination and Citizenship, 28 Harv. C.R.-C.L. L. Rev. 185 (1993)-
targuing that sexual violence is not just a crime but a deprivation of women’s
civil rights).

n245. See, e.g., Lynne Henderson, Getting to Know: Honoring Women in Law and
in Fact, 2 Tex. J. Women & L. 41, 71-72 (1993) (noting that rape may not be
considered a crime motivated by gendexy bhias because most rape statutes are
written in gender-neutral language); Wendy Rae Willis, Note, The Gun is Always
Pointed: Sexual Violence and Title III of the Violence Against Women Act, 80
Geo. L.J. 2187 ({1992) (criticizing the civil rights section of the Act for
conforming to state rape laws with their existing preoblems for women trying to
prove non-consent and discussing the difficulties women may have in proving that
a sexual assault was gender-motivated).

n246. Not surprisingly, this is another situation in which Strossen and
MacKinnon are diametrically opposed. For Strossen, "Rape is not a crime about
sex, but rather, about violence." Strossen, supra note 3, at 261 (citing Susan
Brownmiller, Against Our Will: Men, Women, and Rape (1975); Susan Estrich, Real
Rape (1987})). For MacKinnon, sex and violence are not so easily distinguished.
"To reject forced sex in the name of women’'s point of view requires an account
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of women’s experience being violated by the same acts both sexes have learned as
natural and fulfilling and erotic, since no critique, no alternatives, and few
transgressions have been permitted." MacKinnon, Feminism Unmodified, supra note
5, at 16l1l. MacKinnon has also insisted that she does not maintain that "all sex
is rape" but rather has consistently argued that "sexuality occurs in a context
of gender inequality." Catharine A. MacKinnon, Pornography Left and Right., 30
Harv. C.R.-C.L. L. Rev. 143, 143-45 (1995) (reviewing Edward de Grazia, Girls
Lean Back Everywhere: The Law of Obscenity and the Assault on Genius (19%2);
Richard A. Posner, Sex and Reason (1992)).

Joyce Carol Oates’ observation that in pornography, "our most valuable human
experience, love, is being desecrated, parodied, mocked, " supra note 94, may
shed some light on this question. Perhaps for women who eguate sex with love, it
is almost sacrilegiocus to admit that it can co-exist with violence. If this is
the case, then it may make sense to reformulate the argument that rape is an act
of violence, not sex, into one that insists that rape is an act of hate that has
nothing to do with romantic love. Like rape, much pornography has nothing to do
with love, although it may be that the desecration of love helps to ease the
pain of a life without love. Unlike rape, however, it can be difficult to tell
when pornography is expressing hatred or love, which is a good argument for
limiting regulation of it to matters involving safety in its production.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - = - - - - - - - - - - -
Conclusion

Working to alleviate the harm of misogynistic sexual expression requires
attempting to prevent both its causes and its effects, through an ongoing
dialogue over which is which. It is difficult, but not impossible, to identify
expressions of hatred when sexual expression is explored in its context. Perhaps
as we become bet [*253] ter able to distinguish expressions of hatred and
love in sexual expression, we will be better able to identify when sexual
expression causes harm. Then, perhaps we can formulate a legal approach to
pornography that makes actionable expression that functions as a tool to keep
women out of schools, jobs or their chosen neighborhoods, or from exercising any
other constitutional right.

If feminism is to provide a theory which articulates and addresses harm
caused through sexual expression, that theory must be flexible enough to
accommodate many different perspectives. In developing this theory, we must also
examine the question of to what extent generalizations can be made about the
interaction of sex and violence in all communities in the country. The
ramifications of such generalizations have been explored in discussions of
domestic violence, n247 which is, after all, wviolence in the context of a sexual
relationship. In this way, a feminist legal theory of pornography can also
operate as part of the effort to eradicate all forms of oppression.
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SUMMARY :
Federalism... was largely irrelevant to the conduct of foreign affairs
even before it began to be a wasting force in U.S. life generally.... Revolution

in the national mood in the 1990s has tended to seek toc take from the federal
government and give to the states, but this trend is not likely to have impact
on foreign affairs. ... Even these characterizations are misleading, because
Zschernig created new federal law that states must apply in certain
circumstances, and Sabbatinc left the states leeway in applying the act of state
doctrine. ... The practice of state extradition waned in the decades after
Holmes as the federal government began to regulate extradition by treaty and
statute, and as Taney's Holmes opinion rose to orthodoxy. ... Private
transnational commercial transactions that for most of this century were
regulated by domestic law are now regulated by treaty. ... Nonetheless, its
availability, in combination with other statutory bases for emergency federal
foreign relations lawmaking by the executive, attenuates concerns that state
activity will create a foreign relations crisis that cannot be immediately
addressed by a federal political branch. ... This is so because the closer a
state act gets to impinging on a traditional foreign relations prerogative of
the federal government, the more likely it is that this act is either barred by
Article I, Section 10 or a federal political branch enactment, or that the
federal political branches will intervene to protect these prerogatives. ..

And the existence of a power to make case-specific federal law would llkely
impose unwanted burdens on the executive branch.

TEXT:
[*¥1617] [*1618]

FOREIGN affairs law appears immune from the recent spate of revisionist
thinking about federalism in the United States. Professor Louis Henkin states
the orthodox view well:
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Federalism... was largely irrelevant to the conduct of foreign affairs even
before it began to be a wasting force in U.S. life generally.... Revolution in
the national moed in the 1990s has tended to seek to take from the federal
government and give to the states, but this trend is not likely to have impact
on foreign affairs. At the end of the twentieth century as at the end of the
eighteenth, as regards U.S. foreign relations, the states "do not exist." nl

This Article challenges this understanding of the relationship between
federalism and foreign affairs in several respects.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - ="+ - - - - - - _ -

nl. Louis Henkin, Foreign Affairs and the United States Constitution 149-50
(2d ed. 1996).

- - - - - - - - - - - - - - - - -End Footnotes- - - -« = = « -« - - - - - - - - -
[*1619]

In analyzing the orthodox view, it is important to distinguish between
plenary federal power and exclusive federal power. The Constitution establishes
plenary federal power by four means. Article I, Section 10 bars states from
performing certain foreign affairs functions, such as treaty-making. n2 Article
I, Section B and Article II broadly authorize the federal political branches to
conduct foreign relations through the enactment of federal statutes, treaties,
and executive agreements. n3 Article VI establishes that these federal
enactments are supreme over state law. n4 And Article III extends the federal
judicial power to cases involving these federal enactments and to other
transnational controversies. n5 Taken together, these provisions give the
federal political [*1620] branches comprehensive power to conduct foreign
relations without interference or limitation by the states. né6

—————— - - - - -+« - - - - - -Footnotes- - - - - = - - - - - - & = & - - =
n2. Article I, Section 10 states:

No State shall enter into any Treaty, Alliance, or Confederation; grant Letters
of Marque and Reprisal.... No State shall, without the Consent of the Congress,
lay any Imposts or Duties on Imports or Exports, except what may be absolutely
necessary for executing it’s [sic] inspection Laws.... No State shall lay any
Duty of Tonnage, keep Troops, or Ships of War in time of Peace, enter into any
Agreement or Compact... with a foreign Power, or engage in War, unless actually
invaded, or in such imminent Danger as will not admit of delay.

U¥.8. Const. art. I, 10.

n3. E.g., U.S5. Const. art.I, 8, cl.3 (Congress authorized to "regulate

Commerce with foreign Nations"); id. art.I, 8, c¢l.4 {Congress authorized to
"establish an uniform Rule of Naturalization"}; id. art.I, 8, cl.10 {Congress
authorized to "define and punish... Offences against the Law of Nations"); id.
art.I, 8, cl.11 {Congress authorized to "declare War, grant Letters of Marque
and Reprisal, and make Rules concerxrning Captures on Land and Water"); id. art.ZI,
B8, cl.1l4 (Congress authorized to "make Rules for the Government and Regulation
of the land and naval Forces"}; id. art.I, 8, ¢l.18 (Necessary and Proper

Clause}; id. art.II, 2, cl.2 (President authorized to make treaties with advice
and consent of two-thirds of senators present). The President’s authority to
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make executive agreements derives sometimes from congressicnal delegation and
sometimes from his own foreign relations powers, including his power as
commander-in-chief and his power to receive ambassadors. Id. art.II, 2, 3; see
also Henkin, supra note 1, at 54-56 (discussing presidential lawmaking).

nd. U.S. Const. art. VI, cl. 2 ("This Constitution, and the Laws of the
United States which shall be made in Pursuance thereof; and all Treaties made,
or which shall be made, under the Authority of the United States, shall be the
supreme Law of the Land....").’

nS. Article III states, in relevant part:

[The judicial Power shall extend to] all Cases... arising under this
Constitution, the Laws of the United States, and Treaties made... under their
Authority; - to all Cases affecting Ambassadors, other public Ministers and
Consuls; - to all Cases of admiralty and maritime Jurisdiction; - to
Controversies... between a State, or the Citizens thereof, and foreign States,
Citizens or Subjects.

U.8. Const. art. III, 2, cl. 1.

né. See United States v. Belmont, 301 U.S. 324, 331 (1937); Missouri v.
Holland, 252 U.S5. 416, 432-35 (1920}).

-----=-=--=------- - ~-End Footnotes- - - =« = = = = = « = = - - - -

This Article does not cuestion this understanding. It does not argue for
federalism or enumerated power limits on the federal political branches’
authority to enact foreign relations law. Instead, it challenges the
conventional wisdom concerning the allocation of state and federal power in the
absence of such a controlling federal foreign relations enactment. Sometimes,
states act in ways that adversely affect U.S. foreign relations but that do not
violate any provision of the Constitution and that are not preempted by federal
statute or treaty. For example, states execute aliens, tax multinational
corporations, declare themselves refugee sanctuaries, and violate customary
international law. At other times, an issue emerges in international litigation
that appears to implicate U.S. foreign relations but that is not governed by an
enacted federal law. A classic example is the validity for domestic purposes of
a foreign act of state; other examples include forum non conveniens and the
enforceability of transnational forum selection clauses. These and related
issues focus attention on the role of federal courts in conducting U.S. foreign
relations. They raise an important question of judicial federalism: Should
federal courts presented with such issues apply state law, or should they
instead develop and apply a judge-made federal common law of foreign relations?

The conventional view is that courts should develop and apply a federal
common law of foreign relations. The justification for this view is essentially
as follows. The federal government has the exclusive power to conduct foreign
relations free from interference by the states. This power is presumptively
lodged in the federal political branches. But as the examples above suggest, due
to ignorance or inertia the federal political branches will sometimes fail to
exercise this power to preempt state activity that adversely affects U.S.
foreign relations interests. In such circumstances, the structure of the
Constitution establishes a self-executing presumption - analogous to the dormant
Commerce Clause - that such activity is governed by federal law. [*1621]
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Federal courts charged with enforcing structural constitutional guarantees must
invalidate state laws or acts that impermissibly impinge upon the unique federal
foreign relations interest and, when necessary, replace them with judge-made
rules. Otherwise, parochial state acts could threaten the foreign relations
interests, and perhaps the naticonal security, of the entire nation - a situation
the Constitution is plainly designed to avoid. In foreign affairs, the nation
must speak with one voice, not fifty. The orthodox view concludes that
judge-made federal foreign relations law constitutes that voice until the
federal political branches say otherwise.

The federal common law of foreign relations has been rarely inveoked in
traditional foreign relations contexts such as diplomatic relations or the
regulation of war, because such matters are largely, if not exclusively,
governed by enacted federal law. Instead, the doctrine’s primary relevance lies
in other areas. n7 One such area is private international law. Courts have
federalized not only quasi-procedural doctrines like act of state n8 and the
recognition of foreign judgments, nS but also more substantive areas like tort,
contract, and property. For example, the United States Court of Appeals for the
Fifth Circuit recently held that a tort suit by Peruvian citizens against
American and foreign corporations for environmental damage in Peru "implicated
important foreign policy concerns" and thus was governed by the federal common
law of foreign relations. nl0 Courts have also employed the federal common law
of foreign relations under the guise of the "one voice" test that supplements
the dormant foreign Commerce Clause’'s traditional antidiscrimination analysis.
nll They have also used it to preempt state foreign relations activity like
reciprocity inheritance statutes. nl2 Finally, the federal common law of foreign
relations is the primary basis for the widely held view that customary
international law has the status of federal com- [*1622) mon law. nl3 By
this account, the post-World War II customary international law of human rights
- which prohibits, for example, executions of juveniles and prolonged arbitrary
detentions - trumps inconsistent and otherwise valid state law under the
Supremacy Clause. nl4

- - - - - - - - = - - - - - - =« - -Footnotes- - - - - - - - - - - - - - - - - -
n7. See infra Section I.C.

n8. See, e.g., Banco Nacional de Cuba v. Sabbatine, 376 U.S5. 398, 424-27
(1964) .

n%. See, e.g., John Sanderscn & Co. (Wool) Pty. Ltd. v. Ludlow Jute Co., 569
F.24 696, 697 (1lst Cir. 1978).

nl0. Torres v. Southern Peru Copper Corp., 113 F.3d 540, 543 (5th Cir. 1997).

nll. See, e.g., Japan Line, Ltd. v. County of Los Angeles, 441 U.S. 434,
448-51 (1979).

nl2. See, e.g., 2schernig v. Miller, 389 U.S. 429 (1968}.
nl3. See, e.g., Filartiga v. Pena-Irala, 630 F.2d 876, 886-87 (24 Cir. 1980).

nld. See, e.g., Lea Brilmayer, Federalism, State Authority, and the
Preemptive Power of International Law, 1994 Sup. Ct. Rev. 295, 322-26, 342.
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- -~ - - ---=- - - - - - - -~ -End Footnotes- - - - - - - - - - - - - - - - -

This Article argues that the federal common law of foreign relations as
currently practiced by courts and understood by scholars lacks justification.
The argument begins by demonstrating that, contrary to the suggestions of many
courts and scholars, there was no judicially enforceable, self-executing federal
foreign relations power for the first 175 years of our constitutional history.
nlS5 After clearing away specious historical c¢laims, the Article focuses on more
plausible functiconal arguments made in support of the modern practice. nlé These
functicnal arguments make some sense under a traditional conception of foreign
relations as relations among national governments of sovereign nation-states, in
which the central concerns are military security and diplomacy. The problem is
that the traditional conception of foreign affairs has changed to include
matters formerly viewed as purely domestic issues, and the federal common law of
foreign relations is concerned almost exclusively with these new foreign
relations issues. But as the distinction between foreign and domestic affairs
has waned, the criterion of "foreign relations" has lost whatever reliability it
might have had as an indicator of matters that should presumptively be governed
by federal law. nl7 Moreover, it is no longer true, if it ever was, that the
natiocnal political branches prefer federal regulation of all (or even most)
issues that can.be characterized as involving foreign relations. These factors
make it more difficult for federal courts to ascertain the need for and content
of federal foreign relations law. They also render the development of such law
by federal courts normatively problematic in many contexts. For as the category
of foreign relations comes to include matters tradi- {*1623] tionally
regulated by states in which the states have a genuine interest, prevailing
understandings of American federalism require that the decision to regulate
these matters by federal law be made through political deliberations in which
the states have a voice.

- - -Footnotes- = « = - - - - - - - - - - - - - -
nl5. See infra Part II.
nle. See infra Section III.A.
nl7. See infra Section III.B.

- - - - ---= - - - - - - - = -End Footnotes- - - - - - - - = = - - - - - — -

Functional arguments for the federal common law of foreign relations are
further undermined by separation of powers and instituticonal competence concerns
that are usually ignored in this context. nil8 Courts and scholars have so
strongly identified foreign relations with exclusive federal power that they
have failed to consider how the distribution of this federal power among federal
political and federal judicial actors affects its exercise. On both
institutional competence and substantive legitimacy grounds, the federal
political branches are the presumptive makers of nonconstitutional federal law,
especially foreign relations law. The federal common law of foreign relations is
an exception to this presumption that is justified as a way to prevent states
from intruding on federal political branch prerogatives in foreign relations.
The doctrine thus assumes that the federal peolitical branches are incapable of
monitoring and redressing aberrant state foreign relations activity at an
acceptable cost, and that the costs of state foreign relations activity in the
face of political branch silence are greater than the costs associated with
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the federal common law of foreign relations.

- - - - - - = - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
nl8. See infra Section III.C.

e ~ = = - = - - -End Footnotes- - - - - - - - - = - - - - - — -

Both assumptions are wrong. The federal political branches are much better
at redressing state intrusions on federal foreign relations prerogatives, and
the federal courts much worse, than is commonly thought. Thus, there is little
need for a federal common law of foreign relations, and good reason to believe
that federal courts do not develop this law in a fashion that achieves its
stated goals. Moreover, structural considerations suggest that while the
political branches are likely to intervene to redress inappropriate state
activity in foreign relations, the normal presumptions of legislative inertia
apply when federal judges inappropriately exercise federal common law of foreign
relations powers to preempt state law. This asymmetry in likely political branch
action results in an arrogation of federal lawmaking {*1624] power by federal
courts at the expense of both the states and the federal political branches.

Building on these and related points, this Article makes the case for the
elimination of the federal common law of foreign relations as currently
understood. It explains how this conclusion finds substantial support in recent
Supreme Court decisions. nl9 It then defends the conclusion against three other
possibilities: a narrower rule-based approach to the federal common law of
foreign relations; federal judicial lawmaking at the behest of the executive
branch; and judicial review of state acts on the basis of an impermissible
purpose to influence foreign affairs. n20

- - - - - = - - - - -~ =« = « —Footnotes- - - - - - - - - - - - - - - - - -
nl9. See infra Section IV.A.
n20. See infra Section IV.B.

- = - =~ - - = - =« - - - - - - - -End Footnotes- - - - - - - - — - - - - - — - -

The analysis warrants three qualifications at the outset. The first concerns
the meaning of "federal common law of foreign relations.® I use this phrase and
its synonyms to mean judicial foreign relations lawmaking that occurs when there
is political branch inaction. I intend to distinguish this situation from one in
which a court interprets vague terms or gaps in a treaty or statute. At the
margins, this distinction will obviously be hard to maintain. Nonetheless, in
every instance of judge-made foreign relations law under consideration here,
there is no plausible statutory or treaty basis for judicial lawmaking, and the
courts do not purport to base the law they make on any such source. My analysis
will focus on this "pure" judge-made law, n2l but in the end I will consider the
implications of the analysis for the borderline cases. n22

- - - - - - - - - - = = ~ = - - - -Footnotes- = - = - — — - - - — — - - - &« - -
n2l. Cf. Thomas W. Merrill, The Judicial Prerogative, 12 Pace L. Rev. 327,

328 (199%2) (distinguishing judge-made prerogative law from judicial lawmaking
under the authority of enacted law).



PAGE 997
83 Va. L. Rev., 1617, *1624

n22. See infra Section IV.RB.2.
--=--------- - - - - - -End Footnotes- - - - - - - -~ - - - - - - - - -

The second qualification concerns my focus on federal courts. Some of the
issues under consideration here will arise in state courts. To the extent that
such cases are governed by federal common law, state courts will have a duty to

~develop and apply such law. Nonetheless, because the legitimacy of state court
development of federallaw in this context derives wholly from the legitimacy of
the practice in federal courts, I will focus on federal courts. But the
arguments apply with at least as much force [*1625]} Lo state court
development of the federal common law of foreign relations.

Finally, my analysis is limited to the judicial invalidation of state law
based on the state law’s connection to foreign relations. Some state acts
potentially governed by the federal common law of foreign relations will involve
discrimination against a foreign nation or person. Such acts thus might
implicate antidiscrimination provisions of the Constitution like the Equal
Protection Clause or the antidiscrimination component of the dormant foreign
Commerce Clause. This Article does not argue against the validity of these
antidiscrimination doctrines. Instead, it argues against an additional level of
federal judicial regulation, via federal common law, based on the foreign
affairs quotient of state acts that survive such antidiscrimination scrutiny.

I.
The Federal Common Law of Foreign Relations

This Part explains the origins and logic of the federal common law of foreign
relations. It then examines the various and increasingly prevalent contexts in
which courts have applied the doctrine.

A.
Origins

The federal common law of foreign relations was born in the 1960s but can best
be understocod against the background of the United States Supreme Court’'s 1938
decision in Erie Railroad Co. v. Tompkins. n23 Before Erie, federal courts
applied a "general common law" most famously associated with Swift v. Tyson. n24
The federal judiciary "resorted to [the general common law) to provide the rules
of decision in particular cases without insisting that the law be attached to
any particular sovereign." n25 Federal courts thus applied these rules of
decision without apparent authorization from Congress or the Constitution, and
without being bound by state court decisions. In Erie, the Court declared this
practice by federal courts to be an ""unconstitutional [*1626] assumption of
powers. " n26 It held that "except in matters governed by the Federal
Constitution or by Acts of Congress, the law to be applied in any case is the
law of the State." n27

————————— - - - --- - - -Footnotes- - -~ = - = - - = - - - - - - - -
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n23. 304 U.5. 64 (1938}.
n2d4. 41 U.S. {16 Pet.) 1 (18B42).

n25. William A. Fletcher, The General Common Law and Section 34 of the
Judiciary Act of 1789: The Example of Marine Insurance, 97 Harv. L. Rev. 1513,
1517 (1584).

nzé. 304 U.S. at 79 (quoting Black & White Taxicab & Transfer Co. v. Brown &
Yellow Taxicab & Transfer Co., 276 U.S. 518, 533 (1928} (Holmes, J.,
dissenting)) .

n27. Id. at 78.
---------- - - - - - - -End Footnotes- ~ - - - - - - - - = - - - - - -

Erie changed, but did not eliminate, the common law powers of federal
courts. After Erie (as before the decision n28), courts developed a
"specialized” federal common law ultimately governed, or authorized, by the
Constitution or a federal statute. n29 Unlike pre-Erie general common law, this
federal common law is authorized by a federal enactment and thus is part of the
"Laws of the United States" binding on the states under the Supremacy Clause.
n30 There is much debate over what counts as adequate authorization for federal
common law. n3l Most of federal common law can be viewed as statutory
gap-filling or as a (usually implicit) congressional delegation of authority to
the federal courts to make law related to a statutcry scheme. n32 In these
contexts, the line between interpretation and lawmaking is often indiscernible.
In other contexts, the authorization for federal common lawmaking derives from
constitutional text. For example, even before Erie, the admiralty and interstate
jurisdiction clauses were understood to authorize federal courts to make federal
law in the absence of any legislative guidance, n33 subject [*1627] to
subsequent congressional revision. Finally, the authorization for federal common
law is sometimes based on structural inferences from the Constitution or a
federal statute. In these cases, courts determine that a particular issue
implicates "uniquely federal interests® n34 that must be resolved by a uniform
federal law prescribed by courts but always subject to congressional revision.
n35 The federal common law of foreign relations is based on just such a
structural constitutional authorization.

- - - - - - - ===+ - - - - - - -Footnotes- - - - - - - ~ - - - - - - - - - -
n28. See infra note 33 and accompanying text.

n29. See Henry J. Friendly, In Praise of Erie - 2And of the New Federal Common
Law, 39 N.Y.U. L. Rewv. 3B3, 405-07 (1964).

n30. U.5. Const. art. VI, cl. 2.

n3l. Compare Thomas W. Merrill, The Common Law Powers of Federal Courts, 52
U. Chi. L. Rev. 1 (1985) {requiring something close to specific intent), with
Louise Weinberg, Federal Common Law, 83 Nw. U. L. Rev. 805, 813 (1989) ("What
justifies an exercise of national lawmaking power is the existence of a
legitimate national governmental interest.... No other "authorization’ is
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required.") .

n32. See Martha A. Field, Sources of Law: The Scope of Federal Common Law, 99
Harv. L. Rev. 881, 890 (1986).

n33. See, e.g., Southern Pac. Co. v. Jensen, 244 U.S. 205, 215 {1917)
{(admiralty); Kansas v. Colorado, 206 U.S. 46, 95-98 (1907) (interstate
disputes). This understanding was reconfirmed after Erie. See Pope & Talbot,
Inc. v. Hawn, 346 U.S. 406, 409-10 (1953} (admiralty); Hinderlider v. La Plata
River & Cherry Creek Ditch Co., 304 U.5. 92, 110 (1938) (interstate disputes).
Although the federal common law of admiralty and of interstate disputes is
sometimes justified by reference to its authorization in Article IXI, these
decisions are in fact preobably based on structural inferences about the need for
federal supremacy that are more akin to what I am calling the structural
authorization for federal common law.

n34. Boyle v. United Techs. Corp., 487 U.S. 500, 504 {(1988) (quoting Texas
Indus., Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 640 (1981) (quoting
Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 426 {(1964))).

n35. See Alfred Hill, The Law-Making Power of the Federal Courts:
Constitutional Preemption, 67 Colum. L. Rev. 1024, 1048-67 (1967); Merrill,
supra note 31, at 36-39.

—————— - ~- - - - - - - - -End Footnotes- - - - - = = = = - - - - - ~ ~ =

The Supreme Court first applied the doctrine in Banco Nacional de Cuba v.
Sabbatinc. n36 In Sabbatino, a Cuban bank sought to recover proceeds from the
sale of a shipment of sugar that the Cuban government had previously
expropriated from a company primarily owned by U.S. residents. The defendant who
controlled the proceeds argued that the bank was not entitled to them because
the expropriation violated customary international law governing state
responsibility toward aliens. The bank, in turn, invoked the act of state
doctrine in an attempt to preclude judicial inquiry into the validity of the
Cuban expropriation. In its eclassic formulation, the act of state doctrine
requires "the courts of one country...not [to] sit in judgment on the acts of
the government of ancother done within its own territory." n37 The issue in
Sabbatinowas whether there was an exception to the doctrine for an act of state
- the expropriation - that viclated customary international law. The Court held
that there was not. n38 It thus applied the act of state doctrine and declined
to inquire into the expropriation’s walidity under customary internatiocnal law.
n3g

R - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
n36. 376 U.S. 398 (1964).
n37. Underhill v. Hernandez, 168 U.S. 250, 252 (1897).
n38. Sabbatino, 376 U.S. at 427-37.
n39. Id. at 428.

- - - - - - - - - - - - - - - ~ =-End Footnotes- - - - = = - =« - - - - - - - - -
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In reaching this conclusion, the Court did not seek authorization for the
act of state doctrine in the text of the Constitution nd0 [*1628] or in a
political branch enactment. n4l The Court nonetheless made clear that the
doctrine had the status of federal law. Analogizing to other areas of federal
common law thought "necessary to protect uniquely federal interests," n42 the
Court explained that the doctrine involved foreign relations problems that were
"uniquely federal in nature" nd43 and thus "must be treated exclusively as an
aspect of federal law." n44 The Court drew on what it called *""ceonstitutional’
underpinnings" in crafting the act of state doctrine. nd45 But importantly, the
Court based both the need for, and the content of, the doctrine on its own
independent analysis of the foreign relations interests of the United States.
nd6 In this respect, Sabbatino appeared to establish

- - = = - = & = - = - - - = - - - -Footnotes- - - - = - = - =« - - - = = - - - -
nd0. Id. at 423.

nd4l. Id. at 421-27, 432-36; see also Louls Henkin, The Foreign Affairs Power

of the Federal Courts: Sabbatino, 64 Colum. L. Rev. 805, 814 (1%64) {("In
Sabbatino, no authorization from the political branches for the courts to make
law was found, or sought."). The Court also made clear that the doctrine was not

required by international law. Sabbatino, 376 U.S. at 421-23.
nd2. Sabbatino, 376 U.S. at 426.
nd3. Id. at 424.

nd4d. Id. at 425. See alsoc id. at 427 ("Problems surrounding the act of state
doctrine are... intrinsically federal.").

n45. Id. at 423. The Court explained that the doctrine "arises out of the
basic relationships between branches of government in a system of separation of
powers. It concerns the competency of dissimilar institutions to make and
implement particular kinds of decisions in the area of international relations.”
Id. at 423. In particular, the doctrine reflects the prerogative of the
executive branch, and the incapacity of federal courts, to conduct foreign
relations. See id. at 427-37.

nd6. The Court stated:

The [act of state] doctrine... expresses the strong sense of the Judicial Branch
that its engagement in the task of passing on the validity of foreign acts of
state may hinder rather than further this country’s pursuit of goals both for
itself and for the community of nations as a whole in the international sphere.

Id. at 423. See also id. at 437 {"We conclude that both the national interest
and progress toward the goal of establishing the rule of law among nations are
best served by maintaining intact the act of state doctrine in this realm of its
application."}.

- - - -=---=--- - - - - -~ -End Footnotes- - - - - = - - - - - - - - - ~ -

an independent power for the federal courts to make [foreign relations] law on
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their own authority. It was the federal judiciary that decided that the foreign
relations of the United States required the Act of State doctrine; and it was
the judiclary that was deciding, in Sabbatino, that the foreign relations of the
[*1629] United States did not require (or permit) exception for acts of state
that violate international law. nd47

Four years after Sabbatino, the Court exercised a similar foreign relations
lawmaking power in Zschernig v. Miller. nd4B At issue in Zschernig was the
validity of an Oregon statute that denied inheritance to East German heirs
because they could not establish that (a) East Germany provided reciprocal
inheritance rights for Americans and (b) East Germany would not confiscate
foreign heirs’' rights to the proceeds of Oregon estates. n49 The Oregon statute
was not preempted by any federal statute or treaty. Moreover, the United States
government emphasized in its role as amicus curiae that "the application of the
Oregon escheat statute in the circumstances of this case [does not] unduly
interfere[ ] with the United States’ conduct of foreign relations." n50 But the
Supreme Court thought otherwise. Once again performing an independent assessment
of the foreign relations consequences of applying state law, it determined that
the state statute had a "direct impact upon foreign relations and may well
adversely affect the power of the central government to deal with those
problems." n51 The Court concluded that the statute was "an intrusion by the
State into the field of foreign affairs which the [*16301} Constitution
entrusts to the President and the Congress." n52 It thus invalidated the
statute.

e Footnotegs- - = = » = =« - = — = « — - - - — -

nd7. Henkin, supra note 1, at 139 {(footnote omitted). This broad
interpretation of the federal common law powers established by Sabbatino is
standard but by no means inevitable. One might instead read the decision’s
emphasis on federal court deference to the executive in foreign affairs to
permit federal common lawmaking only when necessary to protect exclusive
executive prerogatives. I will largely igneore this alternate reading of the
federal commeon law of foreign affairs because it has not won the approval of
courts or commentators.

nd8. 389 U.S. 429 (1968).
nd9. Id. at 430 n.1.

nb50. Id. at 434 (quoting Brief for the United States as Amicus Curiae at 6
n.5, Zschernig (No. 21)). See also Memorandum for the United States at 5,
Zschernig (No. 730) {"The Department of State has advised us... that State
reciprocity laws, including that of Oregon, have had little effect on the
foreign relations and policy of this country."); id. ("Appellants’ apprehension
of a deterioration in international relations [is] unsubstantiated by
experience...."); id. at 6 ("The Oregon act is [neot] in conflict with any
federal law or policy bearing upon the subject matter of this litigation.").

n51. Zschernig, 389 U.S. at 441. See alsc id. at 435 (" [The statute’'s] great
potential for disruption or embarrassment makes us hesitate to place it in the
category of a diplomatic bagatelle."); id. at 441 ("[A] State’s policy may

disturb foreign relations."}.
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n§2. Id. at 432. See alsco id. at 436 ("This kind of state involvement in
forelgn affairs and international relations [concerns] matters which the
Constitution entrusts solely to the Federal Government.").

- = - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Logic

Commentators sometimes treat Sabbatinc and Zschernig as exemplifying different
types of judicial lawmaking. On this view, Sabbatino’'s federal common law of
foreign relations is a legislative power in the federal judiciary, while
Zschernig's foreign affairs preemption doctrine is a species of structural
constituticnal preemption. n53 In fact, the two decisions involved the exercise
of functionally identical judicial lawmaking powers. In both decisions, the
issue at hand was not governed by enacted federal law. Both decisions rest on
the notion that the Constitution’s assignment of foreign relations powers tc the
federal government entails a self-executing exclusion of state authority. In
this sense, both decisions rely on a form of "dormant" foreign relations
preemption analogous to the dormant Commerce Clause. n54 The justification for
preemption in both decisions was the need to protect peolitical branch
prerogatives in foreign relations. In both decisions, the Court ascertained this
need on the basis of its independent assessment of the foreign relations
consequences of applying state law. n55 The content, too, of the judge-made
federal law in the two decisions was based on a judicial analysis of the
requirements of U.S. foreign relations. Finally, both decisions were ultimately
subject to congressicnal revision. nb6

~ = = = s = = - = - = = « =~ - -« -Footnotes- - - - - - - - - - - - - - - - - -
nb3. See, e.g., Henkin, supra note 1, at 139-40, 162-65.

n54. The Supreme Court has interpreted Article I's grant of power to Congress
to regulate commerce, U.S. Const. art.I, 8, c¢l.3, to have a "dormant" component
that limits certain state regulations of commerce even in the absence of federal
legislation. See Laurence H. Tribe, American Constitutional Law 6-1 to 6-14, at
401-41 {2d ed. 1588).

n55. Zscherniyg, 389 U.S. at 440-41; Sabbatino, 376 U.S5. at 424-27.

n56. Congress in fact overruled the decision in Sabbatino. See 22 U.S.C.
2370(e) (2} (1994) (stating that act of state doctrine shall not prevent U.S.
courts presented with "a claim of title or other right to property" from
inquiring into the validity of foreign expropriations of such property under
international law), constitutionality upheld, Banco Nacional de Cuba wv. Farr,
243 F. Supp. 957, 972 (S.D.N.Y. 1965}, aff'd, 383 F.2d 166, 182-83 (2d Cir.
1967), cert. denied, 390 U.S. 956 (1968). Congress’s power to override Court
decisions flows from the justification for federal judicial lawmaking in this
area, which is the protection of political branch prercogatives. As in the
dormant commerce context, it would make no sense to limit a power of the federal
political branches in the name of protecting that power. See Henkin, supra note
1, at 164-65; Martin H. Redish, Federal Jurisdiction: Tensions in the Allocation
of Judiecial Power 137-38 (2d ed. 1990) .
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- - - -=---- - - - - - - - -End Footnotes- - - - - e
[*1631]

The judge-made federal laws in Zschernig and Sabbatino are thus examples of
what Professor Henry Monaghan calls "constitutional common law." n57 They draw
their "inspiration and authority" from constitutional structure, they have a
content that is based on independent discretionary policy judgments by courts,
and they can be overturned by legislation rather than by constitutional
amendment. n58 Tf the federal judicial lawmaking in the two decisions seems
different, it is because Zschernigappeared toc invalidate the state reciprocity
statute without replacing that law with an affirmative judge-made rule that the
state must apply, while Sabbatino appeared teo "legislate" an affirmative act of
state doctrine the states must follow. Even these characterizations are
misleading, because Zschernig created new federal law that states must apply in
certain circumstances, and Sabbatino left the states leeway in applying the act
of state doctrine. n59 But even assuming the characterization to be correct, the
difference is merely one of degree. Sabbatinoperhaps involved a more expansive
and creative use of federal judge-made law, but the source of and justification
for this law was the same as in Zschernig. For these reasons, this Article will
treat Zschernig’'s dormant foreign relations preemption doctrine as a form of the
federal common law of foreign relations. n60

————— - - -=------- - - -Footnotes- - - - = = - = - - - - - - - - - -

n57. Henry P. Monaghan, The Supreme Court, 1974 Term - Foreword:
Constitutional Common Law, 89 Harv. L. Rev. 1 {(1975}.

n58. See id. at 2-3.

n59. For example, the Sabbatino Court left open the possibility that "a state
court might, in certain circumstances, adhere to a more restrictive view
concerning the scope of examination of foreign acts than that required by this
Court." 376 U.S. at 425 n.23. In addition, the states presumably remain free,
under forum non conveniens or a related rationale, to close their courts
altogether to cases involving the adjudication of foreign acts of state.

n60. This conclusion is similar to the view that dormant Commerce Clause
decisions are a form of federal common law. See, e.g., Jesse H. Choper, The
Scope of National Power Vis-a-Vis the States: The Dispensability of Judicial
Review, B6 Yale L.J. 1552, 1585-86 (1977); Noel T. Dowling, Interstate Commerce
and State Power - Revised Version, 47 Colum. L. Rev. 547, 559 (1947); Monaghan,
supra note 57, at 17. As Professor Henry Monaghan explains, the functional
similarities between dormant Commerce Clause jurisprudence and other forms of
"constitutionally inspired common law" are often overlooked because "the
sanction of nullity for wviolation of the [dormant Commerce Clause‘s] free-trade
pelicy is the same as under a Marbury-like invalidation and does not "look like’
the affirmative creation of federal regulatory rules." Id. The same logic
applies to the relationship between dormant foreign relations preemption and the
federal common law of foreign relations.

- = = - = - ==+ - - =+ - - - -End Footnotes- - ~ = - - - - - - - - - - - - -
[*1632)
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C.
Scope

The Supreme Court has rarely considered the legitimacy or scope of the federal
common law of foreign relations since Sabbatino and Zschernig. But lower courts
and scholars have broadly embraced the doctrine. Indeed, although there is much
debate about the legitimacy of federal common law generally, nél there is a
remarkable consensus about the legitimacy of the federal common law of foreign
relations. né2 "Even commentators relatively unsympathetic to the development of
federal common law recognize that foreign relations is a special case ...." n63
Foreign relations 1s a special case because it is viewed as the exclusive
prercogative ¢f the federal government. né4

- = = = - - - - - - - - < __ - - -Footnotes- - -~ - - = - = = = — = = — - — — -

néel. See George D. Brown, Federal Common Law and The Role of the Federal
Courts in Private Law Adjudication - A (New) Erie Problem?, 12 Pace L. Rev. 229,
245-56 (1992) ({(describing debate}.

n62. See, e.g., Bradford R. Clark, Federal Common Law: A Structural
Reinterpretation, 144 U. Pa., L. Rev. 1245, 129%2 (1996) (describing federal
common law of foreign relations as "one of the more prominent modern enclaves of
federal common law"). I have found two exceptions to this consensus. Professor
Peter Spiro has argued that dormant foreign affairs preemption is "obsolete."”
Peter J. Spiro, The States and Immigration in an Era of Demi-Sovereignties, 35
Va. J. Int’1 L. 121, 161-74 {1994). And Professor Arthur Weisburd has argued for
a narrower federal common law of foreign relations. A.M. Weisburd, State Courts,
Federal Courts, and International Cases, 20 Yale J. Int*l1 L. 1, 2 (19%95). I
consider these analyses below at note 253 and notes 363-364 and accompanying
text.

n63. Brilmayer, supra note 14, at 332 n.109.

ned., See id. at 304, 332 n.109; Clark, supra note 62, at 1296-98; Larry
Kramer, The Lawmaking Power of the Federal Courts, 12 Pace L. Rev. 263, 288 n.84
(1992).

- - == -+ - - - -End Footnotes- - - - = = = - = - - - - — - - -

The precise scope of the federal common law of foreign relations is less
settled than the validity of the doctrine itself. This uncertainty is due in
part to the Supreme Court's relatively infrequent application of the doctrine.
It is also due to indeterminacy in the Court‘s test for applying the doctrine.
This test is almost always expressed in terms of the effects of state acts. néb
Sometimes courts focus on a state law’'s effect on the political ([*16331]
branches’ ability to conduct foreign relations, nété while other times they focus
on a state law’'s effect on U.S. foreign relations itself. n67 These are related
but different inquiries; a particular state law might affect U.S. foreign
relations without affecting the political branches’' conduct of these relations,
and vice versa. A different uncertainty concerns the appropriate level of
adverse foreign relations effects needed to warrant preemption of state law.
Various formulations exist. Some suggest a broad approach where “"foreign affairs
{is] a domain in which federal courts can make law with supremacy." né68 Other
formulations are more specific but not much more helpful. They justify federal
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judicial lawmaking when a case otherwise governed by state law is "related to
foreign affairs” n69 or "implicates...our relations with foreign nations," n70
or "has a direct impact upon foreign relations,” n7l1 or "touches on "external
sovereignty,'" n72 or "might affect...foreign relations," n73 or "is
substantially related to foreign affairs." n74

————— - - - - - -~ - - -Footnotes- - - - - - - = = - - - = - - - - -

n65. In a very few cases courts loock to the purposerather than to the effect
of state acts. These cases, which have not been central to the development of
the federal common law of foreign relations, are considered infra notes 384-386
and accompanying text.

né6. See, e.g., Zschernig, 389 U.S. at 441 (noting that Oregon’s probate
statute "may well adversely affect the power of the central government to deal
with [foreign relations)"); Sabbatino, 376 U.S. at 432 (observing that judicial
invalidation of foreign acts of state "could seriously interfere with
negotiations being carried on by the Executive Branch"); see also Tribe, supra
note 54, 4-6, at 230 {"All state action, whether or not consistent with current
federal foreign policy. that disteorts the allocation of responsibility to the
naticnal government for the conduct of American diplcomacy is void as an
unconstitutional infringement upon an exclusively federal sphere of
responsibility.").

n6e?7. See, e.g., Texas Indus., Inc. v. Radcliff Materials, Inc., 451 U.s. 630,
641 (1981) {dictum} {stating that federal common law includes areas "concerned
with...international disputes implicating...our relations with foreign
nations"}; Zschernig, 389 U.S. at 440, 441 (emphasizing that Oregon’s probate
statute "affects international relations in a persistent and subtle way" and has
a "direct impact upon foreign relations"); Sabbatino, 376 U.S. at 432
(predicting that judicial invalidity of foreign acts of state would
"likely...give offense to the expropriating country" ); see also Erwin
Chemerinsky, Federal Jurisdiction 6.2.4, at 349 (2d ed. 1994} ("Federal common
law is created...because the application of state law would frustrate the
uniformity needed in the United States’ relations with other countries.").

n68. Henkin, supra note 1, at 139; see also Redish, supra note 56, at 125
(Sabbatino recognized "the power of the federal judiciary to create federal
common law in the field of international relations"}.

n69. Chemerinsky, supra note 67, at 350 {emphasis added).

n70. Texas Industries, 451 U.S. at 641 (dictum) (emphasis added}.

n71. Zschernig, 389 U.S. at 441 (emphasis added}.

n72. Clark, supra note 62, at 1297 (emphasis added).

n73. 19 Charles Alan Wright, Arthur H. Miller & Edward H. Cooper, Federal
Practice and Procedure 4517, at 555 (2d ed. 1956) (emphasis added).

n74. Henkin, supra note 1, at 139 (emphasis added}.

———————— - = - ~ - - - - -End Footnotes- - - - - - - = = = - - — - — = =
[*1634]
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What follows is a catalog of the areas in which courts have applied the
federal cemmon law of foreign relations and in which scholars have discussed it.
n75

- - - - - --=------ - - - - -Footnotes- - - - - - - - - - - - - - - - — -

n75. The reader should keep in mind that here, as elsewhere, I use the term
"federal common law of foreign relations" to include dormant foreign relations
preemption. See supra note 60 and accompanying text.

- - -----=-- - - - - - - - -End Footnotes- ~ - - - - - - - - - - - - - - -

Private International Law

Many scholars have noted an increase in the percentage of civil lawsuits in
United States courts that involve foreign parties or transactions. n76 Such
suits typically implicate issues that fall in the gray zone between substance
and procedure: transnatiocnal choice of law, transnational forum non conveniens,
the enforcement of transnational forum selection clauses, and the recognition of
foreign judgments. These issues are not governed by enacted federal law. The
question thus arises whether they are governed by state law or federal common
law. n77 The Supreme Court has not resolved this question. n78 But some lower
courts [*1635) have ruled that these issues implicate federal foreign
relations interests and should be governed by the federal common law of foreign
relations. n79 Commentators overwhelmingly agree with this conclusion. n80¢

- - - - - - - - ------ - -Footnotes- - - -~ = - = =« = = =« - - - - - - -

n76. See generally Gary B. Born, International Litigation in United States
Courts (3d ed. 1996).

n77. It is possible that these issues are procedural for Erie purposes and
thus governed by federal judge-made procedural rules in federal court and state
procedural rules in state court. With regard to forum non conveniens, this view
finds support in American Dredging Co. v. Miller, 510 U.S. 443 (1994), which
stated in a domestic maritime context that forum non conveniens was "procedural
rather than substantive” and thus was governed by state law in state court. Id.
at 453. However, the Court declined to rule on the appropriate source of law for
forum non conveniens in international cases, id. at 453 n.3, and it remains
possible that "federal interests in foreign commerce and foreign relations
provide the basis for a substantive federal common law rule of forum non
conveniens." Born, supra note 76, at 360.

n78. In Piper Aircraft Co. v. Reyno, 454 U.S. 235 (1981), the Court left open
the source of law for transnational forum non conveniens. Id. at 248 n.1l3; see
also American Dredging, 510 U.S. at 457 (same). In The Bremen v. Zapata
Off-Shore Co., 407 U.8. 1 {1972), the Court held in a transnational maritime
dispute that American interests in international trade required the development
of uniform federal commen law rules governing the enforcement of forum selection
clauses. Id. at 9-10; see also Carnival Cruise Lines, Inc. v. Shute, 499 U.S.
585 (1991} (applying Bremen principles in another admiralty context}. But
admiralty jurisdiction is a traditional fount of federal common lawmaking; it
remains an open question whether federal courts have the authority in
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diversity cases to develop federal common law rules governing international
forum selection clauses. See Texas Industries, 451 U.§. at 641-42. In the
pre-Erie decision of Hilton v. Guyot, 159 U.S. 113 (1895}, the Court established
a reciprocity requirement for the enforcement of foreign judgments. Id. at
227-28. But this was a non-federal general common law rule, see Aetna Life
Insurance Co. v. Tremblay, 223 U.S. 185, 190 (1912) (holding that in the absence
of a relevant treaty, recognition of foreign judgments doeg not present federal
question); Johnston v. Compagnie Generale Transatlantique, 152 N.E. 121, 123
(N.Y. 1926) (declining to follow Hilton), and it is unclear after Erie whether
this rule binds the states as federal commen law. See Stephen B. Burbank,
Federal Judgments Law: Sources of Authority and Sources of Rules, 70 Tex. L.
Rev. 1551, 1577-82 (1992). Finally, in Day & Zimmermann, Inc. v. Challoner, 423
7.5, 3 (1875) (per curiam), the Court followed Klaxon Co. v. Stentor Electric
Manufacturing Co., 313 U.S. 487 (1941) {deeming cheoice-of-law rules substantive
for Erie purposes) and held that state choice-of-law rules rather than federal
judge-made choice-of-law rules govern in an alien diversity suit to recover for
damages resulting from a tort that took place in Cambodia. Challoner, 423 U.S.
at 4-5. But the scope of Challoner’s holding with respect to choice of law in
transnational cases is uncertain, because the act of state doctrine federalized
in Sabbatino is alsc a choice-of-law rule that bars the forum from applying its
public policy exception when foreign acts of state would otherwise govern the
case. See Louis Henkin, Act of State Today: Recollections in Tranguility, 6
Colum. J. Transnat’'l L. 175, 178-79 (1967}.

n79. Choice of law: See, e.g., Bi v. Union Carbide Chems. & Plastics Co.,
Inc., 984 F.2d 582, 586-87 (2d Cir.}, cert. denied, 510 U.S. 862 (15%3); Callejo
v. Bancomer, S.A., 764 F.24d 1101, 1121-22 {(5th Cir. 1985); Republic of Irag v.
First Nat’l City Bank, 353 F.2d 47, 50-51 (24 Cir. 1965), cert. denied, 382 U.S.
1027 (1966). Forum non conveniens: See, e.g., Exxon Corp. v. Chick Kam Choo, 817
F.2d 307, 321 (5th Cir. 1987), rev’'d on other grounds, 486 U.S. 140 (1988).
Transnational forum selection clauses: See, e.g., TAAG Linhas Aereas v.
Transamerica Airlines, Inc., 915 F.2d 1351, 1353 {(9th Cir. 1990); Appell v.
George Philip & Son, Ltd., 760 F. Supp. 167, 168 (D. Nev. 1991}. Enforcement of
foreign judgments: See, e.g., Tahan v. Hodgson, 662 F.2d 862, 868 (D.C. Cir.
1581); Hunt v. BP Exploration Co. {Libya) Ltd., 492 F. Supp. 885, 892 (N.D. Tex.
1980) .

n80. Choice of law: See, e.g., Henkin, supra note 1, at 139; Daniel C.K.
Chow, Limiting Erie in a New Age of International Law: Toward a Federal Common
Law of International Choice of Law, 74 Iowa L. Rev. 165 (1988); Donald T.
Trautman, Toward Federalizing Choice of Law, 70 Tex. L. Rev., 1715, 1735-36
(1992). Forum non conveniens: See, e.g., Mark D. Greenberg, The Appropriate
Source of Law for Forum Non Conveniens Decisions in International Cases: A
Proposal for the Development of Federal Common Law, 4 Int’l Tax & Bus. Law. 155,
156 (1986); Andreas Lowenfeld, Nationalizing Internaticnal Law: Essay in Honor
of Louis Henkin, 36 Colum. J. Transnat‘l L. 121, 136-38 (1997); Spencer Weber
Waller, A Unified Theory of Transnational Procedure, 26 Cornell Int’l L.J. 101,
123 (1993); Russell J. Weintraub, Internaticnal Litigation and Forum Non
Conveniens, 29 Tex. Int’'l L.J. 321, 322 (1994). But see Laurel E. Miller,
Comment, Forum Non Conveniens and State Control of Foreign Plaintiff Access to
U.S5. Courts in International Tort Actions, 58 U. Chi. L. Rev. 1369, 1371 (1991)
("states should be able to develop their own forum non conveniens rules").
Transnational forum selection clauses: See, e.g., Friedrich K. Juenger, Cheoice
of Law and Multistate Justice 214-18 (1993); Lowenfeld, supra, at 133-3§; Harold
G. Maier, The Three Faces of Zapata: Maritime Law, Federal Common Law, Federal
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Courts Law, 6 Vand. J. Transnat'l L. 387, 396 (1973); Linda J. Silberman,
Developments in Jurisdiction and Forum Non Conveniens in International
Litigation: Thoughts on Reform and a Proposal for a Uniform Standard, 28 Tex.
Int'l L.J. 501, 528-29 (1993). Enforcement of foreign Jjudgments: Henkin, supra
note 1, at 139; Ronald A. Brand, Enforcement of Foreign Money-Judgments in the
United States: In Search of Uniformity and International Acceptance, 67 Notre
Dame L. Rev. 253, 257 {1991); Robert C. Casad, Issue Preclusion and Foreign
Country Judgments: Whose Law?, 70 Iowa L. Rev. 53, 77-80 (1984); Lowenfeld,
supra, at 125-31; John Norton Moore, Federalism and Foreign Relations, 1965 Duke
L.J. 248, 285; Eugene F. Scoles, Interstate and International Distinctions in
Conflict of Laws in the United States, 54 Cal. L. Rev. 1559, 1605-07 (1966). But
see Burbank, supra note 78, at 1577-82.

———————— - - - - - - - -End FootnoteS- - - - - - - - - - - - - - - - -

The federal common law of foreign relations alsc extends to more substantive
areas of state law such as contract, tort, and property. Some courts have held
that private tort suits by aliens against American citizens £or environmental
damage abroad implicate "issues of international relations [that] are
incorporated intc federal common law, which presents a federal question." n8l
Another court has held that "state law claims [for breach of contract and
specific performance under an agreement to develop o0il fields in Kazakhstan}
raise issues of international relations ([that] implicate federal common law for
federal question jurisdiction purposes." n82 And the Second Circuit has ruled
that a common law conversion suit against Ferdinand Marcos and his associates
"arises under federal common law because of the necessary implications of such
an action for United States foreign relations." n83 There has been little
academic discussion of this trend. n84 But the logic of the federal common law
of foreign relations appears to permit courts to federalize these areas of state
law to the extent that they implicate or unduly burden U.S. foreign relations
interests.

- = - - = - - =+ - - - - - - - - -Footnotes- - - - - - = = - - - - - - - - - -

n8l. Sequihua v. Texaco, Inc., 847 F. Supp. 61, 62 (5.D. Tex. 1994); see also
Torres v. Southern Peru Copper Corp., 113 F.3d 540, 542-43 (5th Cir. 1997)
(concluding that tort suit against American and foreign corporations for alleged
environmental damage in Peru arises under federal common law of foreign
relations); Kern v. Jeppesen Sanderson, Inc., 867 F. Supp. 525, 531 {(5.D. Tex.
1994) (concluding that tort suit by foreign plaintiffs against foreign and
domestic corporations arising out of foreign airplane crashes "raises questions
of foreign relations which are incorporated inte federal common law").

n82. Grynberg Prod. Corp. v. British Gas, P.L.C., 817 F. Supp. 1338, 135%
{E.D. Tex. 1993).

n83. Republic of Philippines v. Marcos, 806 F.2d 344, 354 (24 Cir. 1986),
cert. denied sub nom. New York Land Co. v. Republic of Philippines, 481 U.S.
1048 (1987).

n84. But see Weisburd, supra note 62, at 59-64 {(criticizing trend).

- - — = - = =2 = - - - - - - - - -End Footnotes- -~ - - - - - - - - - - - - - - -
[(*1637]
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2.
Dormant Foreign Commerce Clause .

The federal common law of foreign relations has also been applied as an offshoot
of the dormant foreign Commerce Clause. As a general matter, dormant preemption
under the foreign Commerce Clause involves an antidiscrimination analysis
similar to dormant preemption under the domestic Commerce Clause. Courts ask
whether the state act facially discriminates against foreign commerce or has
substantial discriminatory effects. But at least in its application to state
taxation of the instrumentalities of foreign commerce, the dormant foreign
Commerce Clause imposes an additional, and independent, prohibition: The state
tax must not prevent the federal government from speaking with "one voice" in
foreign relations. n85 This so-called cone-voice test is functionally identical .
to dormant foreign relations preemption. n86 It requires courts to analyze the
extent to which state law will "offend" foreign nations and provoke foreign
retaliation. n87 Thus, for example, the Court invalidated a state tax that posed
an "acute" risk of offense to a foreign nation, n88 but upheld a state tax where
risk of offense to foreign nation "would be attenuated at best." nB89 Here again,
the validity of state law turns on a court’s independent assessment of its
foreign relations implications. n90

————————— - - - - - - - - -Footnotes~ - - - -« - — - — = — — = « - — - -
n85. The one-voice test was added to the dormant foreign Commerce Clause’s
antidiscrimination analysis for the first time in Japan Line, Ltd. v. County of

Los Angeles, 441 U.S. 434, 451 (1979). Japan Line borrowed the one-voice test
from the Import-Export Clause analysis in Michelin Tire Corp. v. Wages, 423 U.S.
276, 285 (1976}, which in turn borrowed the test from Justice Felix
Frankfurter’'s dissent in Youngstown Sheet & Tube Co. v. Bowers, 358 U.S. 534,
556 (1959) (Frankfurter, J., dissenting).

n86. See Spiro, supra note 62, at 164.

n87. See Container Corp. of Am. v. Franchise Tax Bd., 463 U.S. 159, 194
{1983} .

n88. Japan Line, 441 U.S5. at 453; see id. at 450-54.

n8%. Container Corp., 463 U.S. at 195; see id. at 154-97.

nd0. As I discuss in detail below, see infra notes 327-340 and accompanying
text, the Supreme Court significantly undermined this one-voice test in Barclays

Bank PLC v. Franchise Tax Board of California, 512 U.S. 298 (1994).

---------------- -End Footnotes- - - = - = = - = - - - = - - ~ -

State Foreign Relations Activities

The federal common law of foreign relations has been invoked as a response to
state foreign relations activities that have (*1638]) emerged in the last
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quarter century. n9%l Much of this activity, such as buy-American statutes,
overseas trade missions and business development offices, and international
investment incentive programs, is directed toward enhancing state economies. n92
Some of it is more overtly political. For example, states have manipulated their
"domestic" economic laws to achieve foreign policy goals such as ending
apartheid in South Africa n%3 and slave labor in Myanmar. n94 Similarly, many
localities have established themselves as nuclear-free zones or refugee
sanctuaries. n%5 California’s Proposition 187 might also f£fall in this category.
n96

- - = - - - - = - - = - - - - - - -Footnotes- - - - - = ~ = - - - - - - - - - -

n%l. For overviews of state foreign relations activities, see Richard B.
Bilder, The Reole of States and Cities in Foreign Relations, 83 Am. J. Int’'l L.
821 {(1989); Earl H. Fry, The US States and Foreign Economic Policy: Federalism
in the "New World Order," in Foreign Relations and Federal States 122 (Brian
Hocking ed., 1893); John M. Kline, State and Local Boundary-Spanning Strategies
in the United States: Political, Economic, and Cultural Transgovernmental
Interactions, in Globalization and Decentralization: Institutional Contexts,
Policy Issues, and Intergovernmental Relations in Japan and the United States
329 {(Jong S. Jun & Deil §. Wright eds., 1996).

n92. See generally John M. Kline, State Government Influence in U.S.
International Economic Policy (1983) ({describing and analyzing this activity).

n93. See Bilder, supra note 91, at 822.

n9%4. See A State’'s Foreign Policy: The Mass that Roared, Econcmist, Feb. 8,
1597, at 32; see also David E. Sanger, New York Punishes Swiss Bank over Nazi
Gold, N.Y. Times, Oct. 10, 1997, at Al {(discussing New York City Comptroller’s
decision to punish Swiss banks for not cooperating with Nazi gold
investigation) .

n95. See Bilder, supra note 91, at 822 & n.7.

n9%6. Propesition 187 was a 1994 California ballot initiative that denied
assistance and education to illegal immigrants. It was subsequently codified at
Cal. Educ. Code 48215, 66010.8 (West Supp. 1997); Cal. Gov't Code 53069.65 (West
1997); Cal. Health & Safety Code 130 (West Supp. 1987); Cal. Penal Code 113
(West Supp. 1997); Cal. Welfare & Insts. Code 10001.5 (West Supp. 1997). Parts
of Proposition 187 were invalidated on constitutional and statutory field
preemption grounds in League of United Latin American Citizens v. Wilson, 908 F.
Supp. 755 (C.D. Cal. 1995), appeal pending, No. 97-55388 (9th Cir.) {(argued Oct.
8, 1997).

- ----=~-----=-- - - - - -End Footnotes- - - - = - = = = = = - - - - - -

Many of these state "foreign relations" activities feature an element of
discrimination against foreign actors that might implicate the Egual Protection
Clause and related antidiscrimination provisions. However, they have also been
attacked for their foreign relations consequences independent of this
discriminatory element. Applying Zschernig and related doctrines, courts have
invalidated some of these state actions under a federal com- [*1639] mon law
of foreign relations rationale. n9%7 Some commentators have argued for a broader
application of the doctrine. n98
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