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MEMORANDUM 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

June 18, 1996 

FOR JACK QUINN ~ 
BRUCE LINDSEY \ 

V"""KATHY WALLMAN ~ 

ELENA KAGAN -&l~ 

SUBJECT: (!ONES LIT~ 
The Clerk offhe-Supreme Court told David Strauss that (1) 

the Jones petition was on the conference list for last Friday and 
(2) it will be taken up again this Friday. 

The possibilities are that (1) one or more Justices wanted 
to postpo~e the vote on cert for a week or (2)" the Court decided 
to deny cert and one or more Justices are writing a dissent from 
the denial. (It is almost unheard of for a Justice to write a 
dissent from the grant of cert; that is a theoretical, but not a 
real possibility.) 



THE WHITE HOUSE 

WASHINGTON 

June 17, 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FROM: ELENA KAGAN 61V 

SUBJECT: JONES LITIGATION 

Some ambiguous news on the Paula Jones front. 

It seems that the case was on the Court's list for 
consideration at the Friday, June 14 conference. The Court today 
issued orders (granting or denying cert) in most of the cases 
considered at that conference. It did not, however, issue any 
order in the Jones case. 

The worst-case scenario is that the Court has decided to 
deny cert, but could not issue the order because someone is 
writing a dissent from the denial. 

The best-case scenario is that one or more Justices asked to 
postpone consideration of the cert petition, possibly until next 
week (but it is still uncertain whether there will be a 
conference next week), possibly until nex't Term (i. e., the first 
week in October) . --

David Strauss is going to call Frank Larson (the Clerk of 
the Court) later tdday and see what (if anything) he can find 
out. 



MEMORANDUM FOR 

FROM: 

SUBJECT: 

DATE: 

THE WHITE HOUSE 

WASH INGTON 

LEON PANETTA, CHIEF OF STAFF 
HAROLD ICKES, DEPUTY CHIEF OF STAFF 

KATHLEEN WALLMA~ 
DEPARTMENT OF JUSTICE FILING IN JONES CASE 

MAY 24,1996 

You asked this morning about the timing of the Justice Department's filing of its 
amicus brief. As the attached indicates, the brief has not been filed yet, but will be early 
next week. 



THE WHITE HOUSE 

WASH I NGTON 

May 24, 1996 

MEMORANDUM FOR KATHY WALLMAN 

FROM: ELENA KAGAN t\L-
SUBJECT: SG BRIEF IN JONES 

The SG's office wishes to file its amicus brief in Jones on 
Tuesday or Wednesday of next week. There is no actual filing 
deadline. But all the parties' briefs will be filed by Tuesday, 
and if the SG's brief is to be considered by the Court, it must 
be filed shortly thereafter. 

I will send you and Jack, as soon as I get it, the language 
in the SG's brief concerning the Soldiers' and Sailors' Act. 
Expect another memo in a couple of hours. 
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MEMORANDUM FOR 

FROM: 

SUBJECT: 

DATE: 

TH E: WH ITE: HOUS E: 

WASH INGTON 

LEON PANETTA, CHIEF OF STAFF 
HAROLD ICKES, DEPUTY CHIEF OF STAFF 

KATHLEEN WALLMA~ 
DEPARTMENT OF JUSTICE FILING IN JONES CASE 

MAY 24,1996 

You asked this morning about the timing of the Justice Department's filing of its 
amicus brief. As the attached indicates, the brief has not been filed yet, but will be early 
next week. 
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THE WHITE HOUSE 

WASHINGTON 

May 24, 1996 

MEMORANDUM FOR KATHY WALLMAN 

FROM: ELENA KAGAN t\L. 

SUBJECT: SG BRIEF IN JONES 

The SG's office wishes to file its amicus brief in Jones on 
Tuesday or Wednesday of next week. There is no actual filing 
deadline. But all the parties' briefs will be filed by Tuesday, 
and if the SG's brief is to be considered by the Court, it must 
be filed shortly thereafter. 

I will send you and Jack, as soon as I get it, the language 
in the SG's brief concerning the Soldiers' and Sailors' Act. 
Expect another memo in a couple of hours. 
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Dear Colleague: 

May 21,1996 

.-.. VA CONG AFFAIRS iii 002/003 ---

C:ongrtlB of tlJt Wnittb 6t4ttl 
JIIou.r of l\tprr.tntnU\Jr. 

lRlasl,lIIgtoll. JJ( 20515 , 

On May 1 S. 1995. atlomcys for President Clinton filed an appeal with the Unital States 
Supreme Court seeking to delay the sexual harassment lawsuit tiltd by Paula Jones, a 
former Arkansas state employee. 

One of the legal arguments used by the President involved The Soldiers' and Sailors' 
Civil Relief Ad of 1940, which allows members oflhc anned forces ofthe United States 
to postpone civil litigation while on active duly. 

The purpose of the Act is to allow the United Stales to fulfill the requirements of national 
defense, by enabling "persons in the military service ... ·· to "devote the;,. entire enel'gy to 
the defense needs o/the Nalloll. " According to his pleading. "President Clinton here 
thus .ser::Jcs relief ~imllar (0 that Which he may be enlltled as Commander in Chief o/the 
Armed Forces. ;. 

111is Act is quile clear on who is eligible for relief. Only memhers oflhe Army. Navy, 
Marines, Air Force, and Coast Guard, and officers of the Public Health Service when 
properly detailed, are eligible. Further, lhis Att defines the lenn "military service" to 
include the period during which one enlers "active service" and ends when one leaves 
"active service." . 

11lis ignoble pleading is a slap in [he face (0 the millions of men and women who either 
arc serving on aClive duly, or have served on active dUlY in the anned forces ofthe United 
States. In 1969, President Clinton ran away rrom his military obJiption. dodging the 
draft. claiming that he "loathed the military . .. Now, President Clinton by claiming 
possible protection under The Soldiers' and Sailors' Civil Relief Ad, makes a mockecy 
ofthe laws meant to protect the honorable men and women who serve their country in the 
armed forces of the United States. 

In the words of 1. Thomas Burch. Jr .• Chairman ofthe National Vietnam Veterans 
Coalition, "BilI CUrl ton was not prepared to carry the sword/o,. his country. but has no 
hesitancy in using its shield if he Call get away with iI . .. 

Please join us in sending a leiter to President Clinton (see the letter on the reverse side), 
strongly objecting to the use of The Soldiers' and Sailors' Civil Relief Act in his 
defense. 1 
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To add your name as a cosigner. please call Mark Katz at 225-3664, or Rachel Krausman 
8122S-2965 by 12:00 noon on Thursday. May 23, 1996. 

Chainnan 
House Commiltee on eterans' Affairs 

Chairman 
Subcommittee on Military Personnel 
National Sewrity Committee 

(more) 
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The President 
The White House 
Washington, DC 20500 

Dear Mr. President: 

The undersigned Members of the House of Representatives take strong exception to part 
of your Petition for Writ of Certiorari to the United States Supreme Court in Clinton ". 
Jones. In it, at pages 14-15. you assen the reliefyou seek in postponing the civil lawsuit 
against you is similar to that to which you "may be entitled as Commander-in-Chief of 
the Anned Fon:es". Certainly. we take no position on the issues being litigated in that 
case. However, we feel obligated to infonn you on behalf of America's veterans that the 
protections of the Soldiers' and Sailors' Civil Relief Act of 1940, SO U.S.C. app. sections 
501-25 (1988 &. Supp. V 1993). are available only to "persons in the military service of 
the United States" who arc in "Federal service on active duty." 

The Act is quite clear and specific about its coverage. The Act's purpose is "to enable the 
United States the more successfully to fulfill the requirements of the national defense" . 
and to enable members of the military services "to devote their entire enere)' to the 
defense needs of the Nation." The Act only applies to members of me Atmy. the Navy. 
the Marine Corps. the Air Force. the Coast Guard, and officers of the Public Health 
Service detailed by proper authority to the Anny or the Navy_ 

Under the Constitution. you are the civilian Commander-in-Chief of the Anneci Forces. 
The Founding Fathers wanted to enshrine the principle of civilian control of tho Flitary 
in the Constitution and did so by making the President the civilian Commander-in-Chief 
oflbe Armed Forces. You are not a person in military s8rvice, nor have you ever been. 

On the eve of Memorial Day, the most sacred time for honoring our fallen heroes of 
military service, it is imperative that you rectify this ignoble suggestion that you are now 
somehow a person in military service. By pursuing this argument, you dishonor all of 
America's veterans who did so proudly serve. We call upon you to take the honorable 
course and immediately supplement your Petition for Writ of Certiorari to withdraw your 
arsument regarding the Soldiers' and Sailors' Civil Relief Act. 

Sincerely, 
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.. 
News for Army, Navy, Air force and Marine Veterans 

From the Republican Na,lonal ~ommt'tee 
20 May, 17'6 

WH 'Seeks Military Cover 
In Harassment sui, 

WashIngton, D.C. -- Attorneys for 
. Bill CllnlOn 15 May filed an appeal 
. wltb ,he United Sutes Supreme 

Court seekIng a delay ht the sexual 
harassment lawsuIt filed aialnn hIm 
by Paula Jones, a farmer Arkansas 
SUte elllployee. 

Veterans will be In~ereJted to 
know that the leaal araumenc for the 
appeal Is based on the SolcU&rs' and 
SaUol'S' Clvll Rell.' Act of 1940, 
which allows: men,bers of the armed 
sen.rJc,,, to l3ostpotte civU litIgation 
while they're on actIVe c1ucy, 

The Supreme Court Appall reids, 
"'Presldent Cinton here thus seeks 
relief slmtIar to that to whfCb he may 
be entItled as Commander In Chlef 
of the Anued forces. p (New York. 
TImes, 16 M~y, 1'9') 

Th. Irony of Bill Clhuon'. defen •• 
did Dot eseape the attention of 
MadoMI VI.tnam Veterans Coalition 
C:halrman J. Tholnas Burch, ]r., WhD 
promptly fired off a letter co the 
editor of The NIIW York Times. 
"'Bill Cltnton was not prepared to 
carry the sword for his coupny, but 
has no heslc;anQ' In using Ju shield if 
he gn Ie' oway with It." 

A decisIon Is expected froOl the 
court within the month. 

Facts From the Foxhole. 
Bill C:Unton's FY t 997 budpt far 

VA medical care propoles $11.%08 
billion. The Hause R.epubllcan lJud· 
g" proposes $17.::S billion. Even a 
rec:rult kDCJW$ this Is an Incrouel 

. lIUI CUIlEon's budset would also 
CUt VA medical care fundln, ftom 
$1&.9 hlDlon Itl FY '96 ua 513 
bllllon by FY '00. 

[ : Words On Watch II 
lC.~ep Ihis quote aC the CDp of yoar 

duffel bag and pull ., out ~he next 
time you heu scuttlebun about 
"meAn spltlced~1 GOP cues In VA 
prolralnS. 

In his 19 March, 1996, testimony 
before lh. fuU HOllse Veterans 
Affairs Committee, VA Seue~1'Y 
Jesse Brown saId of Bill Clinton's VA 
budge, pLan, "The presldeft"s OUt
year namber and las, year's out-year 
numbers would devastate the VA." 

[.= Mall cin. : ~ 
Vell lookllll' for the strall'h't Ikln .. 

ny on VA proarams and proposals 
can geE b by wrltlns to Veuranl For 
Dote, a 1 0 ht Street M.l. Sui~ 300, 
WashIngton, D.C. 2.0001. To enlist 
In VfD, call 1·800·Bob·Dole. That 
decodes tv 1-800·262-3653. Ask 
for Ron Miller. 

(SOl 
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Judge Learned Hand once commented that as a litigant, 
he would "dread a lawsuit beyond anything else short of sick
ness and death."· In this regard the President is like any other 
litigant, except that a President's litigation, like a President's 
illness, becomes the nation's problem. 

B. The Court Of Appeals Erred In Viewing The Relief 
Sought By The President As Extraordinary. 

The court below appears to have viewed the President's 
claim in this case as exceptional, both in the relief that it 
sought and in the burden that it imposed on respondent.7 In 
fact, far from seeking a "degree of protection from suit for his· 
private wrongs enjoyed by no other public official (much less 
ordinary citizens)" (Pet. App. 13), the relief that the President 
seeks -- the temporary deferral of litigation -- is far from un
known in our system, and the burdens it would impose on 
plaintiffs are not extraordinary. 

There are numerous instances where civil plaintiffs are 
required to accept the temporary postponement of litigation so 
that important institutional or public interests can be pro
tected. For example, the Soldiers' and Sailors' Civil Relief 
Act of 1940, 50 U.S.C. app. §§ 501-25 (1988 & Supp. V 
1993), provides that civil claims by or against military per
sonnel are to be tolled and stayed while they are on active 
duty.~ Such relief is deemed necessary to enable members of 
the armed forces "to devote their entire energy to the defense 

• 3 Lectures on Legal Topics, Assn. of the Bar of the City of New 
York 105 (1926), quoted in Fitzgerald, 457 U.S. at 763 n.6 (Burger, C.l., 
concurring). 

, For example. the panel majority declared that Article II "did not 
create a monarchy" and that the President is "cloaked with none of the 
attributes of sovereign immunity." Pet. App. 6. 

• Specifically, a lawsuit against an active-duty service member is to 
be stayed unless it can be shown that the defendant's "ability ... to con-.. , 

15 

needs of the Nation." 50 U.S.C. app. § 510 (1988). President 
Clinton here thus seeks relief similar to that to which he may 
be entitled as Commander-In-Chief of the Armed Forces, and 
which is routinely available to service members under his 
command. 

The so-cal1ed automatic stay provision of the Bankruptcy 
Code similarly provides that litigation against a debtor is to be 
stayed as soon as a party tiles a bankruptcy petition. That stay 
affects all litigation that "was or could have been com
menced" prior to the filing of that petition, 11 U.S.C. § 362 
(1994), and ordinarily will remain in effect until the bank
ruptcy proceeding is completed. Jd. 9 Thus, if respondent had 
sued a party who entered bankruptcy, respondent would 
automatically find herself in the same position she will be in 
if the President prevails before this Court -- except that the 
bankruptcy stay is indefinite, while the stay in this case has a 
definite term, circumscribed by the constitutional limit on a 
President's tenure in office. 

, . 
ti' 

i 

It is well established that courts, in appropriate circum
stances, may put off civil litigation until the conclusion of a 
related criminal prosecution against the same defendant. 10 

That process may, of course, take several years, and affords , 
the civil plaintiff no relief. The doctrine of primary jurisdic- ' 
tion, where it applies, compels plaintiffs to postpone the liti
gation of their civil claims while they pursue administrative 
proceedings, even though the administrative proceedings may I 

9 Indeed, a bankruptcy judge's discretion has been held sufficient to I 

authorize a stay of third-party litigation in other courts that conceivably I 

could have an effect on the bankruptcy estate, even if the debtor is not a I 

party to the litigation and the automatic stay is not triggered. S« 11 I 

U.S.C. § 105 (1994); 2 CoWER ON BANKRUPTCY ,. 105.02 (Lawrence P. I 

King ed., 15th ed. 1994). and cases cited therein. 

10 Su, e.g., Koester v. American Republic /til'S., 11 F.3d 818. 823 (8th I 

Cir. 1993); Wehling v. Columbia BrOlldcQSting Sys., 608 F.2d 1084 (Sth I 

('ir 11)71)): Unitt'd State., v. Mel/nn Rank. N.A .. 545 F.2d 869 (3d ar. ' 
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THE WHITE HOUSE 

WASHINGTON 

May 10, 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FROM: 

SUBJECT: 

ELENA KAGAN er
JONES LITIGATION 

As you know, the cert petition must be filed by this corning 
Thursday; according to Amy Sabrin, that means it should be given 
to the printers on Monday. Sabrin is currently incorporating 
Strauss's and Stone's comments. She hopes to have a new draft by 
very late tonight or (more likely) tomorrow morning. She would 
like any comments we have by Saturday afternoon. 

We should figure out how we want to handle this process: 
How involved should we be in the editorial process? And if we do 
want to get involved, how should we coordinate in such short 
order our own thoughts and comments? 



THE WHITE HOUSE 

WASH INGTON 

May 8, ·1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FROM: 

SUBJECT: 

ELENA KAGAN e!
JONES LITIGATION 

The Eighth Circuit has denied the President's motion for an 
extension of the stay. The Court acted as soon as it reviewed 
Jones's opposition to the motion. The Clerk never even had a 
chance to circulate the reply memo that Skadden filed yesterday. 
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1111 EAST ~OTIi STRBET 
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Friday. April 26. 1996 

BY FAX 

The Honorable John M. Quinn 
Counsel to the President 
The White House 
Washington, D.C. 
FAX 202-466-6279 

Re: Clinton v. Jones (U.S. SuP. Ct.) 

'I'm,.uUOl'Il: 312.702.9601" 
FAX: 312.70l-0730 

Here is a memo about the certiorari petition. I've sent a copy to Bob 
and Amy too. 

With all best wishes, 

Sincerely. 

IaI 002 
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financial institutions l(b)(8) of the FOJAI 
b(9) Release would disclose geological or geophysical information 

concerning wells l(b)(9) of the FOIAI 



THE WHITE HOUSE 

WASHINGTON 

April 5, 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FROM: ELENA KAGAN r;~ 
SUBJECT: SUPREME COURT LITIGATORS 

" 

[oo-LJ 



Withdrawal/Redaction Marker 
Clinton Library 

DOCUMENT NO. 
AND TYPE 

SUBJECTfflTLE DATE RESTRICTION 

010. memo Elena Kagan to Jack Quinn & Kathy Wallman; re: Supreme Court 
Litigators [partial] [pages 2 and 3 withdrawn in full] (3 pages) 

03/1111996 P5, P6/b(6) 

COLLECTION: 
Clinton Presidential Records 
Counsel's Office 
Elena Kagan 
ONBox Number: CF 814 

FOLDER TITLE: 
Paula Jones Kathy Wallman's Files [Elena Kagan Memos] 

2009- J006-F 

ip2028 

RESTRICTION CODES 
Presidential Records Act - 144 U.S.c. 2204(a)l 

P! National Security Classified Information l(a)(l) of the PRAI 
P2 Relating to the appointment to Federal office l(a)(2) of the PRAI 
P3 Release would violate a Federal statute l(a)(3) of the PRAI 
P4 Release would disclose trade secrets or confidential commercial or 

financial information l(a)(4) of the PRAI 
PS Release would disclose confidential advice between the President 

and his advisors. or between such advisors la)(5) of the PRAI 
P6 Release"would constitute a clearly unwarranted invasion of 

personal privacy l(a)(6) of the PRAI 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act -15 U.S.c. 552(b)1 

b(l) National security classified information I(b)(!) of the "OIAI 
b(2) Release would disclose internal personnel rules and practices of 

an agency l(b)(2) of the "OIAI 
b(3) Release would violate a Federal statute l(b)(3) of the FOIAI 
b(4) Release would disclose trade secrets or confidential or financial 

information l(b)(4) of the FOIAI 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy l(b)(6) of the FOIAI 
b(7) Release would disclose information compiled for law enforcement 

purposes l(b)(7) of the FOIAI 
b(8) Release would disclose information concerning the regulation of 

financial institutions l(b)(8) of the FOIAI 
b(9) Release would disclose geological or geophysical information 

concerning wells l(b)(9) of the "OIAI 



THE WHITE HOUSE 

WASHINGTON 

March 11, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN 87~ 
SUBJECT: SUPREME COURT LITIGATORS • f-I 
r-----------------------------------------~ [0\01 

P5 l Plb / bIP 

-' 



Withdrawal/Redaction Marker 
Clinton Library 

DOCUMENT NO. 
AND TYPE 

SUBJECTffITLE DATE RESTRICTION 

011. memo Elena Kagan to Jack Quinn & Kathy Wallman; re: Supreme Court 
Litigators [partial] [page 2 withdrawn in full] (2 pages) 

03111/1996 P5, P6/b(6) 

COLLECTION: 
Clinton Presidential Records 
Counsel's Office 
Elena Kagan 
OAiBox Number: CF 814 

FOLDER TITLE: 
Paula Jones Kathy Wallman's Files [Elena Kagan Memos] 

2009-1006-F 

jp2028 

RESTRICTION CODES 
Presidential Records Act - )44 U.S.c. 2204(a») 

PI National Security Classified Information )(a)(I) of the PRA) 
P2 Relating to the appointment to Federal office )(a)(2) of the PRA) 
P3 Release would violate a Federal statute )(a)(3) of the PRA) 
P4 Release would disclose trade secrets or confidential commercial or 

financial information )(a)(4) of the PRA) 
P5 Release would disclose confidential advice between the President 

and his advisors, or between such advisors )a)(5) of the PRA) 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy )(a)(6) of the PRA) 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.c. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act - )5 U.S.c. S52(ti)) 

b(l) National security classified information )(b)(I) of the FOtA) 
b(2) Release would disclose internal personnel rules and practices of 

an agency )(b)(2) of the FOtA) 
b(3) Release would violate a Federal statute )(b)(3) of the FOIA) 
b(4) Release would disclose trade secrets or confidential or financial 

information )(b)(4) of the FOIAI 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy )(b)(6) of the FOtAI. 
b(7) Release would disclose information compiled for law enforcement 

purposes )(b)(7) of the FOtA) 
b(8) Release would disclose information concerning the regulation of 

financial institutions )(b)(8) of the FOIAI 
b(9) Release would disclose geological or geophysical information 

concerning wells )(b)(9) of the FOtAI 



I --

~Q?J~ 
THE WHITE HOUSE 

WASHINGTON 

March 11, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN d-
SUBJECT: SUPREME COURT LITIGATORS 

P5 
I 

J:~ ". -<:0 ruj' / 
I'v-<... ct-<~r,..L ~~ 

T'v ~ I"/ec r ~ r .Re)<' 
~e d,~~ /OJr ~i4r. 

I ~'"V ~ 7z:4. o??~-
7'U1AA·'Y 7'u ---~ ~ 
C' C4<r' k 'f? 0 ~ __ / ue-v-
C~/~. 

(::-/eM-

-[0\\ 1 



I .' ~ 
ii 

---.~ - ... ~-. 

THE WHITE HOUSE 

WASHINGTON 

February 6, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN 

SUBJECT: SG'S BRIEF IN PAULA JONES CASE 

Attached is a copy of the Solicitor General's amicus brief 
in support of the petition for rehearing in Jones v. Clinton. 
It's really pretty good. 

The brief (in my view, correctly) downp1ays the question 
whether the President has constitutionally mandated immunity from 
civil suits involving pre-Presidential conduct. It instead 
focuses on the question whether a trial court, irrespective of 
any constitutional "entitlement," should be able to use its 
discretion over its docket to postpone such litigation. It 
concludes, based on the "obvious public and constitutional 
interests in the President's undivided attention to his office," 
that such an exercise of discretion is entirely appropriate. 

The brief notes that the appellate court's decision "invites 
the filing of politically inspired strike suits by persons who 
are more interested in obstructing a sitting President than in 
obtaining private redress." The brief also argues that the 
appellate court's opinion overstates the importance of the 
plaintiff's interests in prosecuting her suit without delay. 
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I'A1JL& COJlIt%. 301mt1, 

»la1atiff-appel1ee,cro •• -Ippellaat, 

y. 

1I%LLUoII I1U'D8OJ1 CLDI'IOII, 

a.fea4&Dt-appellaat/cro •• -appell .. , 

aa4 

~ I'D_lOll, 

DefeB4aa~-Appel1ee. 
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.D. .5-10.0 
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XM%OII 0' bJl%TG S'1'A'l' •• roR LnQ '1'0 I'%L. M%CV8 BalBI' 
D 'VPl'OJl! o~ IVCJCJBS'f!OJI or ... IAJt%JICJ II 1qC: 

The united Stat.. of America hereby moves for leave to fila 

a brief as uieus guria. in IUpport of the pandin9 auggaation at 

rehearll\9 In bane 1n this ca... Copie. of the piSU' brilf are 

bain~ lodged vi~hth. Court conOU%Tently vith the filing of thi • 

• otion. The reason. for the aotion are a. follow.: 

1. On 3anuary t, 1996, • divided panel otthis court 1 •• uad 

a 4eclslon (1) affirming the district court'. 4enlal of a atay ot 

pretrial procee4ing_ IUld (U) reversing the cUstrlct court's stay 

of trial proceedings. on January 23, 1996, Pre.ident Clinton 

tiled a timely motion for rehear1ng and 8u9ge.tion of rehearinq 

an banco 

2. The Unlted stat •• has reviewed the panel 4ecl.ion and 

the rahearil'l9 petition tiled. by Pro.icleni: Clinton. Ba.e4 on that 
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revi.", the Unite4 at.te. baa conclud.cS that til. 1 •• 1,1 •• addr ••• 8d 

by the pan.l .houleS be reh.arc! by th_ full court. The Unit_ 

State. ha. pr'pared an .. icy. br1er that 'xplatna why, 1n our 

judqa.nt, rAbearlnq en bons 1_ .ppropri.~e. 

3. Throughout thi. litigation, the .Unite4 State. hal par

tlcipat~ •• an ,.lqua pud •• to t"epr •• .nt the hat ••• t. of the 

offic. of the h' •• leSenay. Th. United Bute. hal .1lIilarly parti;.. 

olpate4 •• giau. smr'" 1n pa.t ce ••• lnvolvil\9 the int.r.at. fir 
the PreaieSency, .uch •• Hixpn v. Fitzgerald, 451 U.S. 733 (1982). 

The point. ..de in. our .. leua brief 40 not lIluely repeat til. 

vieva .xpr •••• d in the Pr •• ident'_ raba.r1n9 petitIon, bUt rather 

addr ••• Che legal i •• u •• fro. the institutional per'pectlv. of 

the Praaldency. The United state. therefor. believe. that t:hlt 

Court'a con.ieS.ration of Whether to r.h.ar this ca •• to bang 

would be ••• isted ~ h.aring the view. of the United Stat ••• 
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For ~. tOZ'-ooift9 r ... Oft., the court ahaulcl rp'ant: th. thlit:.d. 

stat •• leaVe to tU. an Ul;U' brilf 1n 8Upport Df the .ugg .. Uon 

ot rahlarin9 en bane. 

January 30, 1996 

RI.peotfully .ubaitted, 

DRSW I. DAYS, III 
solicitor Qan.ral 

EDWIN S. DEEDL!R 
DUug SgUc1tar Ciqlral 

IIALCOUC L. STEWART' 
a..i,toot to the Soligitor 
general 
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.lalntiff-~p.11··/~O •• -app.ll .. t 
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De~.B4aD~-app.llaat/cro •• -~p.ll •• , 

an4 

DARHY I'JDl00801l, 

Defendant-Appell ••• 

OM .~ITIOX 1'0. aaKBAaZWG 
AHD 8UQGI8TIOH 0' alBlARIHQ IX BANe 

BRzar 1'0. ~BB VB%TBD STATS. 
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8TATDD'r 

This court has before it a petition tor rehearing and 5ugges

~ion of rehearing on banc tiled by the President ot the united 

states.- The united States has participated in this ease as an 

amicuS curiae to protect the Interests or the institutIon of the 

~esidency. In that capacity, we now submit this brief in Rupport 

Of the suggestion of rehearing en bADQ. For the reasons sot forth 

belOW, the United states believes that the legal issues presented 

by this appeal are sufficiently important, and the resolution of 

~o •• issues by ~. 4ivided panel sufficiently questionable, to 

warrant consideration by the full Court • 

••• _____ ,PO •• _.' •• Ii, Ii 



1. The cen~ral i •• ua in thi. app.a1 1s one ot first i.pre.-

.810n In the federal COurtSI whether a Bittin~ President should be 

compelled to defend hi ••• lt durinq his term of ott ice aqa1n.~ a 

private civil action based on pre-presidential conduct. In the 

view ot the United state., he should not. Courts enjoy the 

~.n.ral power ~o stay ~hoir proc •• 4inq., .e. Landi, v. North 

American Cp., 299 U.S. 248 (1936), and that power normally .hould 

be .~arci.ad in ~.vor of etaying tha liti9ation un~il the com

pletion of the President's term. A stay would prevent the liti

qation froa interfering with the President'. discharge Of his 

constitutional duties under Article II, while praservinq the 

plaintiff'. u1tlm.t. ability to have hiS or her cla1ms resolved on 

the merits. See qenerally Cp. 26-32 (Ross, J., dis •• n~inq). The 

rule we suggest 1s not an inflexible one: in the exceptional case 

where a pla1n~iff will suffer irreparable injury without immediate 

relief, and it 1. evident that prompt adjudication will not siq

nifican~ly impair ~he President's ability to attend to the duties 

of his oftice, a stay properly may be withheld. Ordinarily, how

ever, the obvious public and constitut1onal interests in the 

President's undivided attention to his otfio@ will demand a atay. 

The panel rejected this view, on the ground that "the Consti

tution does not confor upon an incumbont Pr.81a.n~ any i~uni~y 

from civil action~that arise from his unofficial acts. n Op. 16-

17. Aa Jud~o Rosa's diGson~ show., ~a~ holdin~ rests on a 

reading of Supreme Court precedent and constitutional history that 

i. de~table at be.t. See ~ at 26-27. In partiCUlar, the 

majority's reasoning does not give adequate weiQht to the consti-

. -~--.---~~ .. '- .... ...,..---.-.. _. . -_ .. -_ ..... 
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tut10nal conoern. identif1ed by the Supreme Court in Hixon V. 

lStzgerold, 457 u.s. 731 (1012). Fitzgerald holda that -[t]h. 

Pre.ident ocoupi •• a unique position in the oonstitutional acheme

(457 u.s. at 749), that ~. President ahould not be diverted from 

.attending to the duties of his "unique oftioe" by -concern with 

private Iavauit." (~at 749, 751)1 and that where the public 

intere.t in the President'. attention to his Official responsi

biliti •• conflicts with a private I1t1qant'8 intereat in obtaining 

redress for 1.qal wronqa, the private intare.t must yield. ~ at 

754 n.37. Those prinoiples argue atrongly in favor at recogniZing 

a qenerally applicable oon.titutional bar against the proseoution 

of private suits against sitting Presidents. 

But even i~ ~e majority'. constitutional analysis were 

correct on its own terms, that is not the end of the matter. The 

i •• ue in this ea.e 1s not confined, as the majority seems to have 

thouqht, to whether the Conatltution ex proprio vigore render. the 

Pre.ident "immune" from oivil actions during his term of ottice. 

Instead, the question i. whether the constitutional and practical 

demands ot the Presidency should lead a court to exercise its 

undOubted authority over it. dOCket to postpone the litigation. 

The .ajority opinion tails to come to terms adequately with that 

question. 

The panel majority appears to have been led astray by the 

conoept of pres1aent1al "immunity. II The majority opinion reasons 

that Presidential immunity "is not a prudential dootrino fashioned 

by the courts, II but rather is a rule that applies, "it at all, 

only ~eau.e the con.~itution ordaina i~.M op. 16; see ~lBo ~ 

3 
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a~ 7 (Ofriclal lmmunity "1. not to be vranted a. a matter of 

judiciallarge.Be"). Aa a general matter, that i •• imply not 

oorreot. 1 But even if immunity from l~ability had to be consti

tutionally ground.d, the "i .. unity" •••• rt.d by the preaid.nt'in 

this case is fun4amentally different. No one ha. suggested that 

the Pre.ident i. immune from li.bility for pre-Presidential 

conduct. What i. at issue here i. aimply a question of timinq: 

when, not whether, the President mu.t participate 1n jUdiCial 

procee41nQ8 baaed on allegations concerninq hi. private conduet. 

On that score, a court enjoys inherent authority to control the 

progreaa of ca ••• on ita docket, regardl.88 of whether there ia a 

constitutional imperative for it to do 80. See,~, Landis, 

Dupra. 

The panel majority acknowledged that the district court has 

"broad discretion in matters concerning its own docket." Ope 14 

n.9. Nonetheless, the majority hald that ax.rci.ing that discre

tlon in favor of a stay here constitute. reversible error. Ope 14 

n.9. Tho majority reasoned that beoaus. (in ita view) the Presi

dent "is not constitutionally entitled" to IItelllporary immunity," 

it wac nan abuse of disoretion" for the di.trict court to grant a 

stay on equitable grounds. I~id. 

1 The Supreme Court has not confined Official immunity to 
ca ••• Where "the constitution ordains it" (Op. 16). To the 
oontrary, the Court. haa .t.ated that "the doctrine of official 
immunity from S 1983 liability * * • [is] DQt con~eitutionally 
qrounded." ~ v. Economgu, 438 U.S. 478, 497 (1978) (elllphasis 
added). The Court has looked to common law itomunity rules, 
r~ther than to the Constitution, as the benchmark tor otticial 
immunity in Section 1983 a~tionG. Sea,~, PierBon v. ~, 386 
U.S. 547 (1967). 

4 
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Tha~ reaaon1nq, VI IUhmit, 1- a non .equityr. Rarely, if 

IVlr, are par~lla "eDn.~i~utionally entitled" to postpone li~19a

tion. But it hardly follows that thl laok of a constitutional 

"entitlem'nt" aak •• granting a stay an abuse ot discretion. To 

the contrary, oourta enjoy broad authority to stay ciVil proceed-

1nge in order to aocomaodate public and privatI interesta that 

would be unfairly prejudioed by immedia~1 litigation. For 

example, oourts may atay civil actions in order to accommodate 

rllated criminal prosecutions -- not bOoauss thl eon.~itution com

pels a stay, but aimply because the public interest callB tor one. 

s •• , ~, United statal v. Mellgn Bank. N.At, 545 F.2d 86' (3rd 

eire 1976); 2 Beale' Dryaon, Grand Juty Law and iractice S 8:07 

(1986). The panel majority di.reqards thi. long-reoognized 

authority. 

The majority opinion is thus significant not only for the 

importance of thl questions itaddressea, but also for the extrema 

character of the answlra it adopts. The panll decision, it mUBt 

be emphasized, does not merely hold that oourts are not regyirc4 

to atay private civil Buits against a sitting Pr.sident. Instead, 

~hl panel holdc that oour~. are Erobi~ited from &taying SUQb 

8uits. 

This holding is dittiQult to tit together with the aurround

inq laqal landscape. For example, the available evidence stronqly 

indicates that ths Framers did not contemplate the possibility 

that criminal prosecutions could be brought against a sitting 

5 
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Pre.i4ent. z The panel'. deoision thua 9ivea ;reater priority to 

private oivil aotions than ori.inal lav enforo •• ent proo •• din9D 

would be entitled to. Yet a. the Supreme court note4 in Fitz-

gerold, "there i. • le •• er publio interest. in aotions tor oivil 

4ama9 •• than * * * in criminal prosecutions." 457 U.S. at 754 

n.37. 

The panel'. ho141no 1a .imilarly at odd. with the public 

poliei •• reflected in the Soldiers' and Sailors' Civil Relief Act 

(WSSCRAW). 50 U.S.C. App. 5S SOl at •• g. S.ction 201 at that Act 

requires federal and state courts to grant a stay in any suit 

involvin9 "a peraon in military service," if the court determines 

that "the ability of the plaintiff to prosecute the action or the 

defendant to conduct hi. defense [would be) materially affected ~y 

r.ason of his military service." 50 U.S.C. App. § 521. Itthe 

court maxes the necessary finding regarding the 1mpact or military 

service on the litiqation, Section 201 mandates a stay of pro

ce.d1ngs r.gardle •• of the effect of the stay on other litigants. 

Sa., ~, Semler v. Oertwig, 12 N.W.2d 265, 270 (Iowa 1943)1 

Coburn v. coburn, 412 80.2d 947, 949 (Fla. Dist. ct. App. 1982). 

The pOlicy considerations thAt underlie the SSCRA apply with tar 

greater foroe to a civil action that threatens to impair the 

2 See, ~, 2 Farrand, Records of the Federal Convention of 
1787 64-69, 500 (New Haven 1911); The Federalist No. 69, at 416 
(C. Rossiter ed. 1961) (the President "would ~ liable to be 
impoached, tried, and, upon conviction * * * removed f.cm office; 
and would afterward. b. liable to pro&ocution and puniahmont in 
the ordinary COUrse of law"). In In Be Proceedings ot the Grand 
Jury Impaneled December 5. 1972, civil 73-965 (D. Md.), the 
United states took the position that while a sittinq Vice Pres i-
4.n~ i •• ~j.g~ ~Q gr1=1nol prg_ecution, 0 sittin9 Pr •• id.n~ i. 
not. 

6 
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attention to duty of the Pre.idant, who i. the commander in Chief. 

u .•• eon.t. Art. %%, S 2. Ye~ tar from adopting a comparabl. rule 

in favor of staying civil action. against sitting President., the 

panel baa adopted p~.ci •• ly the opposite rule. 

Not only i8 the panel's holding debatable a. a legal matter, 

but 1t 1. highly troUbling as a practical one. However uninten

tionally, the panel decision invite. the filino of politically 

inspired strike suit. ~ parsons who are more interested 1n 

ob.truoting a slttinq Pre.ident than in obtaining private r.dr •••• 

It is hardly reassuring that, as the majority opinion notes, "few 

suoh lawsuit. have be.n filed." Ope 14. p~io~ to thl. ca •• , no 

federal court had ever held that 8uch suits could go forward 

during the President's tsrm ot ottice. Now, this Court has held 

not only that they may go forward but that they must. The con

sequences of that unprecedented holding, both for the off1ce Of 

the Presidency and for the American people, are potentially 

•• vere. 3 

2. The panel deci.ion ie a1eo problo~atic in its handling of 

the other interests involved in this ca... The majority opinion 

and Judge Beam's concurrence .xpress concern for the possible 

adverse impact of delay on the Plaintiff in this case and on 

plaintiffS as a class. The United stat •• dO •• not suggest that 

3 The majority op1n1on reasons that the "universe of poten
tial plaintiffs" who miqht bring .uit against a 8ittin~ President 
for his private actions is relatively small. op. 15. We respect
fully disagree. Every President in this century has held one or 
more prominent positions before ascending to the Presidency. In 
each case, the inevlta~le result 1s a larqe class of persons with 
whom the President has had prior .001al, pro~esaional, or 
bU.ina88 dealings that could ~ive ri.e to litigation. 

7 
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the potential consequenc.. for plaintiff. are irrelevant. But 1n 

eeveral i.po~tant ~eepect., ~h. major1~y and the concurrence 

over.tate tho •• cons.quences. 

The majority opinion suggests that delaying litigation until 

the President leave. office woulcl infring'e on the plaintiff's 

conet1tut10nal right of acc ••• to tne courts. Ope 10. But. stay 

affoat. only the ti.ing ot the litigation, not vhoehor tho plain

tiff receive. her clay 1n court. As a result, the plaintiff' • 

•••• rt.d oonstitutional int.r.st in agaa.. to the court. 1. 

unaffected. We note in this regard that while the Bill of Rights 

quarantees the right to a speedy trial in ~~iminol cases, it con

spicuously lacks a similar quarantee for civil litiqation. 4 

Tbe concurring opin1on cites the risk that testimony may be 

lost because of the death or incompetence of witnesses durinq the 

pendency of a stay. Ope 18. But as the United States noted in 

l~s amiqus brief in tni. eour~, and ac the district oourt it.elf 

recoqnized when it granted a stay of discovery pending appeal, 

~ere i. no reason vhy ~e parties canno~ make arrangemen~. ~o 

preserve evidence When necessary. ~ Fed. R. Civ. P. 27(a), 

4 The concurring opinion is similarly mistaken when it sug
gests that staying the litigation would infringe on the plain
tiff'. Seventh Am.n~.nt right to trial by jury. Ope 18. The 
Seventh Amendment concerns who will deoide contested issues of 
f.ot, not when aueh iSBue. will bo deeided. In ~e words of the 
Fifth Circuit, "[nlothing in the seventh amendment requires that 
a jury .ake its findings at the earliest possible moment in the 
course of c1v1l litigat1on; the requirement 1B only that the jury 
ult!mAtel~ determine ~e issue. of fact • • •• " Woods v. H2lx 
crosp Hgsgital, 591 F.2d 1164, 1178 (5th Cir. 1979) (emphasis in 
original)1 .ee also capital Traction Co. v. Hot, 174 U.S. 1, 23 
(1899) (seventh Amendment "does not prescribe at what stage of an 
action A trial by. jury must * • * be had"). 

8 
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27(0) (perpetuation of te.timony). Horeover, even if there vlre 

concrete raaeon. to tbink that evidene. might be 10.~ in the 

abaence of discovery ~- and no such reasons are evident in this c... -- that risk would hardly justify revereing the diatriat 

court tor staying trial, as distinct fra. pretrial, proceedings. 

In Bum, the panel decislen in thi. caSB Addre.... i.sues of 

considerable siQ'nificancB to the Presidency and the public, and 

dispo.es of tho.e 1 •• ues 1n ways ~ha~ are both leqally and prac

tically probl.ma~lc. Before a sitting President is compelled for 

the first time in the Nation's historY to stand trial as a 

defendAnt in a priVAte lAwauit, review of the.. iaauea by this 

Court ,n bone 1. called for. 

COHCl:.Va:z:OM 

For the foraqoinq reasons, the cross-appeals in this case 

shOUld be reheard by the court en bpn~. 

January 30, 1996 

Respeotfully BUbmitted, 

DREW 5. DAYS, III 
§plicitor General 

EDWIN S. KNEEDLER 
Deputy Solicitor GenerAl 

MAtoCOt.M L. STEWART 
Assistant to the Solicitor 
General 

DOUGLAS N. LE'l"l'Elt 
SCOTT R. MoINTOSH 

Attorneys. Appellate Staff 
Room 3127. Department of Justice 
10th & rennsylyanla Ave. N.W. 
Hoshingt9n. p.c. 2oS3Q 
(202) $14-.052 
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THE WHITE HOUSE 

WASHINGTON 

January 26, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGANc:r~ 

SUBJECT: PAULA JONES PETITION 

This past Tuesday, Robert Bennett filed a petition in Paula 
Jones v. Clinton for rehearing or, alternatively, for rehearing 
en banc before the full Eighth Circuit. 

The petition notes that the case presents novel and 
important questions and argues that the panel decision erred in 
deciding these questions. Specifically, the petition claims: 

• The panel decision misconstrued the critical Supreme Court 
precedent -- Nixon v. Fitzgerald -- in holding that the 
Constitution offers the President no protection against 
civil suits alleging private misconduct. The panel read 
Fitzgerald to protect the President against only those civil 
damage suits involving official conduct. But the reasoning 
of Fitzgerald -- particularly, its concern about diverting 
the President's time and attention for the sake of a suit 
brought for private interest -- applies equally well to 
suits involving non-official conduct. 

• The panel decision failed to fully take into account that 
the President seeks not full immunity, but only postponement 
of the suit until he finishes his term in office. 

• The panel decision disregarded evidence that the Framers 
intended the President to be immune from all civil claims. 

The panel decision erred in holding that a stay of the suit 
would constitute an abuse of the trial court's discretion. 
Even assuming that the President has no constitutional 
immunity, the trial court should retain discretion to 
consider the President's special status, and the public 
interests that status implicates, when exercising its 
discretion to control its docket. 

The panel decision provides the courts with unprecedented 
and sweeping powers over the Presidency, effectively 
enabling courts to determine whether the President will 
spend his time attending to the national business or 
participating in litigation. 

P5 / p~ I 8((; II .-
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50 App. USCA § 511 . 
60 App. U.S.C.A. § 611 

UNITED STATES CODE ANNOTATED 
TITLE 50 APPENDIX. WAR AND NATIONAL DEFENSE 
SOLDIERS' AND SAILORS' CIVIL RELIEF ACT OF 1940 

ACT OCT. 17, 1940, C. 888, 54 STAT. 1178 
ARTICLE I-GENERAL PROVISIONS 

Copr. C West 1996. All rights reserved. 

Cun-ent through P.L. 104-126, approved 4-1-96 

§ 511. Definitions 

Page 1 

(1) The term "person in the military servico", the term "persons in military service", and the term 
"persons in the military service of the United States", as used in this Act [sections 601 to 691 of ills 
Appendix!, shall include the following persons and no others; All members of the Army of the 
United States. the United States Navy, the Marine Corps, the Air Force, the Coast Guard, and all 
officora of the Public Health Service detailed by proper authority for duty either with the Army or 
the Navy. The term "military service", as used in this Act [said sectionsl, shall signify Federal 

. service on active du with branch of t!ervice heretofor referred to or mentioned as well as 
traming or education under e supervision of the United States preliminary to induction into the 
military service. The terms "active service" or "active duty" shall include the period during which a 
person in military service is absent from duty on account of sickness, wounch;, leave, or other lawful 
cause. 

(2) The term "period of military service", as used in this Act [said sectionsl, means, in the case of 
any person, the period beginning on the date on which the person enters active service and ending on 
the date of the person's release from active service or death while in active service, but in no case 
later than the date when this Act [said sections} ceases to be in force. ' 

(3) The term "person", when used in this Act [said sectionsl with reference to the holder of any 
right alleged to exist against a person in military service or against a person secondarily liable under 
such right, shall include individuals, partnerships, corporations, and any other forms of business 
association. 

(4) The term "court", as used in this Act [said sectionsl, shall lnclude any court of competent 
jurisdiction of the United States or of any State, whether or not a court of record. 

CREDIT(S) 

1990 Main Volume 

(Oct. 17, 1910, c. 888, § 101, 54 Stat. 1179; Oct. 24, 1972, Pub.L. 92-540, Title V, § 504(1),86 Stat. 
1098.) 

1996 Interim Update 

(As amended Mar.1S, 1991, Pub.L. 102-12, § 9(1), 106 Stat. 39.) 

< General Materials (GM) - References, Annotations, or Tables > 
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Where express purpose of § 501 et seq. of the Appendix was, by melUlB of temporary suspension of 
certain legal proceedings which might prejudiCe rights of persons in military service, to enable such 
persons to devote their entire energy to defense needs of nation, former serviceman was not entitled 
to protection of § 501 et seq. of this Appendix on basis of claimed constructive military service even if 
rejection of attempted reenlistment was fowul to be invalid. Diamond v. U. S., Ct.Cl.1965. 344 F.2d 
703.170 Ct.Cl. 166. 

I 
Soldiers' and Sailors' Civil Relief Act of 1918, former § 101 et seq. of this Appendix, did not 

prevent the forfeiture of an oil and gas lease granted to a soldier for nonpayment of an installment of 
rent due 12 days after lessee's discharge from the service. Hickern.ell v. Gregory, Tex.Civ.App.1920, 
224 S.W. 691. 

40. - Employees of independent contractors 

An independent contractor's employee who was not actually in any branch of the military service 
was not entitled to protection of § 501 et seq. of this Appendix when performing work on vessel 
owned and operated by United States, notwithstanding that employee was performing work on vessel 
usually done by seamen. Abbattista v. US, D.C.N.J.1951, 95 F.Supp. 679. 

41. - Heirs of servicemen 

Heirs of deceased were entitled to deduct period of deceased's service in Navy in computing 25-year 
limitation period against action for trespass to try title. Easterling v. Murphey, Tex.Civ.App.1928, 
11 S. W.2d 329, error refused . 

. 42. - Merchant seamen 

. ~rchan~ Re~~n. w~ not entitled to protection of § 501 et seq. of this Appendix, though subject to 
court martlalJW'lsdiction. Osbourne v. U. S., C.C.A.2 (N.Y.) 1947,164 F.2d 767. 

7 

Plaintiff having made no effort during the 10 years action was pending to bring it on for trial, its 
dismissal was not an abuse of discretion, his engagement, from the beginning of the war, as captain 
of a vessel carrying troops and munitions to Europe, shown by affidavit, not being a service covered 
by, nor shown in the manner provided in, the Soldiers' and Sailors' Civil Relief Act of 1918, former § 
101 et seq. of this Appendix. Greenwood v. Puget Mill Co., Wash.1920, 191 P. 393, 111 Wash. 464. 

43. - Retired lIervieemen 

A entitled to benefits of § 501 et seq. of this Appendix, was not 
entitled to have opened default judgment against or arrears of alimony or to have attorney 
appointed to protect his interests in absence of any showing of prejudice to him in defense of action, 
or that he had a legal defense to the proceedings. Lang v. Lang, N.Y.Sup.1941, 26 N. Y.S.2d 775, 176 
Misc. 213. 

Where order staying execution of final judgment was granted under section 501 et seq. of this 
appendix, hut judgment debtor was not a serviceman but only a former or retired serviceman, 
judgment debtor was not entitled to relief under section 501 et seq. of this appendix and oider wowa 
be reversed. Jax Navy Federal Credit Union v. Fahrenbruch, Fla.App. 5 Dist.1983, 429 So.2d 1330. 

44. - Spouses of servicemen 

Section 501 at seq. of this Appendix could not be construed to i!Y;lude~ who brought suit in her 
own name to recover derivatively for damages for injuries suffered by her husband who was covered 

Copr. C West 1996 No claim to olig. U.S. govt. works 
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i&: ju&:t a wit.naaa, .~~~:.F-r~nciPla of 

strained to the limit. The course resp . ent suggests 

a trial court the pow.Jto manage the Pre ~d8Dt'e priorities to 

accomodate'per8onal~~~B litigation .-i·PUShes the separation 

of powers .ell past thJ breaking point. 

Finally, e~l;""f~ cases where 0 y~~estill\Ony or evidence 

has been sought frOJQ·'.': . resident , this it. repeatedly has drawn 

a clear linebetween¢i" minal proceedings whara 8: ee~811iR!J~ 

pt1clie iflteraSE is ia.;.J;ve~ an~rocaedin~ s= Nixon 

v. Pitzserald, 457 u~sJ at 754 " n.37, UnitQd States v. Nixon, 

418 U.S. 69~,' 712 n..~!:J~1.~?4). The fact tha.tPresidents on 

occasion 'appear as ~ttlL'B8es in criminal 'proceedings, therefore, 

does not support he'co clusion that a PrE!sident 1s required to 
r,viia..4· 

participate 1n a c Vll'Qamages action in any capacity -- and 
.. I.. . 

certainly not as a Cieteraant .. .. 

3,.a. The:;bri~t: in opposition also attempts to create 

the impression that thel:president seeks to beheld absolutely 

immune from l1abil1t~tbr actions he took while he was not 

Pres ident. .' ~e pre~ictekt'eeeka no such thin9, and re5pondent' 15 

elaborate argUments':~~~l~at that proPositiO~ (Dr. in Op. xx, xx, 

xx) are simply a dete ' e!rort to confuse the issue. Rather, . ~. . , 

throughout this caBe. "t:e' President has aBB8rted that the reBpon-

sibilities' of the Pres! 'e'ncy warrant deferring this litigation 
I . 

until he le~~. O'f;;J"J.7 do •• not .oekt.~ oxtinguioh the 

fair trial W
), aff'd,'91b P.2d 843 (D.C. Cir. 1990), cerc. denied, 

500 U.S. 941 (1991). ! 
, OJ06216.0J-D.e. IIcmt 2a 

,~ .~:. 

; " ." .~. 

... !,:,. 
I ' 
I 

"I' ", " ' .. ~,; 

. ". , 
.' • ~.~ ."j". 
. ... ",~, . 

: ,- ':'. 

I 

9 Draft May U. 1996 .1:06 pm 



( 

r I 

~iX~~ /::syj/i 

WHITE HOUSE WEEKLY ~ 
KING PUBLISHING GROUp· 627 NATIONAL PRESS BUILDING· WASHINGTON, D.C. 20045 

Telephone: (202) 638-4260 • Telefax: (202) 662-9744 • E·mail: whitehse@dgs.dgsys.com .. ' 

Monday, July 29, 1996 

CAPITAL DIARY 

Immigrants 
And Strange 
Animosities 

BY LLEWELLYN KING 

.~.) .'~i~ • _ : .. f', 
~t . 

. ~ .. ~ :(I~.!a,··:i· 

WHW Volume 17; Number 30· 

~,~Vets May Resurrectl'. 
~Y\ttack On White House. 

.'U 

·Paula Jones Defense 
.1 , 
~ I BY TONY CAPACCIO 
, i 

Peter Jennings, who reads the . ~ A veterans' group is considering filing an amicus curiae brief with the 
news on ABC-TV in an avuncular Supreme Court in order to press its opposition to what has been widely 
and concerned way, is, one s~en as a c1aiin by President Clinton that, as the nation's commander·in· 
presumes, rolling in money, This chief, he is on "active·duty" status. 
is just as well, because the The group spearheaded a Memorial Day weekend attack on the president 
welfare reform bill, which is about for purportedly using such a claim in an alleged altemptto delay the progress 
to leave Capitol Hill for 1600 ., ~!if.the Paula Jones sexual harassment case, The controversy neatly captured 
Pennsylvania Avenue, is aimed at t~e fact that, although the Cold War is over and his Pentagon team is credited 
people like Jennings, among "with good management credentials, Clinton remains vulnerable on the "com-
others, mander-in-chief' issue, 

Jennings is a Canadian citizen ' , A Supreme Court filing by the Coalition of American Veterans could tap 
who has not changed his national- that vulnerability-and might in the process elevate national defense, now 
ity, He once said that his mother 'fairly dormant in tbe presidential campaign, as a campaign issue, Currently, 
would never forgive him if he tile coalition is assessing wbether to bring its fight to the nation's highest 
became an American, although he court; seven attorneys are scheduled to meet on either Thursday or Friday to 
has lived here for many years and ;, , • .,.,....~':;- "-.. , . -;;; - .• r!-." ",:~ .-:' '::'(Continued'OfYRI~l"! II, ' 
achieved great success. .....,. "., - .. " "',,. ., '. :-:" :- ... ":. . :t' 

The Republican welfare bill L I A ),,, t 'E t . , ._, 
censures people like Jennings. srae mong lY.l..OS X enSIVe 
They cannot draw welfare' under it IE· E· Cr T A 
and their children can be denied n COnOmlC splonage- .I..L"1. 
school lunches. The bill implies 
that there is some sort of moral 
failure in people who do not 
become citizens; that they have 
an overriding loyalty to some 
other power and are here for no 
better purpose than to rip off our 
social services. 

It is one more unpleasant 
aspect of this unpleasant piece of 
legislation, this bill designed-like 
three strikes, you're out-to 
produce a crueller, harsher 
America. 

This bill, which is supposed to 
turn layabouts into productive 
citizens imbued with a work ethic, 
has at its heart a desire not only 
to make the poor, the stupid and 

(Continued on page 2) 

BY TONY CAPACCIO 

For the first time on the public record, the CIA has identified thir 
governments of France and Israel as among a handful of nations it" 
says are "extensively engaged in economic espionage" against the 
United States, White House Weekly has learned. 

In contrast, the CIA concluded in the just-released testimony that 
Japan-an ally viewed by some as among the most unscrupulous in 
trying to steal U.S. technology-engages in "mostly legal" collection 
efforts. 

"We have only identified about a half-dozen governments that we 
believe have 'extensively engaged in economic espionage as we 
define it," said the CIA in May 10 written material provided to the 
Senate. Select Committee on Intelligence. 

"These governments include France, Israel, China, Russia, Iran 
and Cuba. Japan and a number of other countries engage in economic 

(Continued on page 5) 
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Vets May Attack Again ... (Continued from page one) , 

discuss the group's legal 'options. 
Retired Marine Corps Col. 

William "Lucky" Luchsinger, the' 
coalition's chairman. this week 
acknowledged the organization's 
hope that a filing might influence 
both general public opinion and the 
court's verdict. 

In attacking the White House. 
veterans' groups, GOP'lawmakers 
and New York Times columnist 
Maureen Dowdinterpreted 
Clinton's legal defense. as offered 
in a May 15 Supreme ,COurt brief. 
as resting largely on purported 

"active service" 
even if that 
filing missed 
prescribed legal 
deadlines. 

"We are 
processing it 

'now. We are 
looking at 
people who 
would take the 
case pro bono," 
Luchsinger said. 
"II's a question 
of timing. We' 
may do it 
anyway because 
if we don't, who 
will?" 

'It's a 
question of 
timing~ We 
may do it 
anyway 

because if 
we ,don 't, 

who will?' 

status as commander
in-chief. 

According to this 
view, 'Clinton was 
claiming to be 
eligible under the 
Soldiers' and Sailors' 

, Civil Relief Act of 
1940 for a delay of 
the sordid civil case. 

, Cri tics and reporters 
failed to mention, 
however, that as far 
back as August 1994 
Clinton legal briefs 
maintained that he 
was 1I0t relying on 
the act. 

Luchsinger said' 
his coalition, 
unlike most 
veterans' organiza
tions, gets actively 
involved in politi
cal and even legal 
Issues. 

Time appears to 
be on the coalition's side. The 
3upreme Court on June 24 agreed 
to hear the case, effectively 
delaying Jones' high-profile 
lawsuit until after Election Day. 
Clinton's attorneys have 45 days 
from June 24 to file a "brief on the 
merits." The document's prepara
tion is on schedule. the president's 
attorneys confirmed yesterday. 

Interested parties 'then have 30 
days in which to file amicus curiae 
or "friend of the court" briefs 
supporting lones or Clinton, the 
court clerk's office said. "[ think 
public opinion is important.. •. They, 
are cognizant of public opinion," 
Luchsinger said of the Supreme 
Court. 

Luchsinger also acknowledged 
that his organization. once nearly 
bankrupt, has leveraged its Memo
rial Day roll for fund-raising 
purposes. 

Instead. according 
to Clinton allorneys, 

, the act has been 
referenced to illustrate a defense 
theory: If the act grants soldiers 
temporary legal relief while on 
active service. then the president. 
by dini of his greater responsibili
ties, should enjoy similar status. 

"II is, arguable that the Act 
expressly applics to the President 
as Commander-ill-Chief but we do 
not press the argument here." said' 
an Aug. 10. 1994, filing. 

Who is right can be debated on 
Geraldo. What is evident is that 
the issue is not as clear-cut as the 
Memorial Day, firestorm suggested. 

For its part. the coalition spent 
$144.300-nearly its entire 
budget-placing, in 24 major and 
regional papers, full- and quarter
page ads featuring a May 27 letter 
of criticism signed by five Con
gressional Medal of Honor win
ners. 

The papers included the Wash
ington Times, the Orange' County 
Register, the Philadelphia in
quirer. Stars and Stripes. the St. 
Petersburg Times and the Detroit 
News. Luchsinger said the coali,'tion 
wanted to '''straighten the 'record" 

over what he claimed was the 
Clinton legal team's continued 
reliance on the Soldiers' and 
Sailors' Act. 

"I understood Clinton's attor
neys ain't giving up," said Vietnam 
War veteran Elliot Williams, past 
president of the Congressional 
Medal of Honor Society. "They are 
dropping the issue of the 1940 
Sailors' Act. II's new words, but 
it's going to be the same claims," 

Williams said the letter re
flected one step aimed at politi
cally energizing veterans' groups
not on behalf of anyone candidate, 
but simply to get more involved. 
"There are 18 chartered groups out 
there and they are not getting 
together. They are guarding their 
turf for membership. They won't 
admit that, but it's the truth," 
Williams said, adding that he 
hopes the coalition's past and 
future involvement will bring the 
groups together. 

Williams said the May 27 leller, 
to which he is a signatory, re
tlected language he and anothcr 
Vietnam medal winner and former 
Army Public Affairs chief, Maj. 
Gen. Patrick Brady, had drafted. 
Adding some confusion, however. 
Brady said in an interview that he 
never talked to Williams and can't 
remember who called him asking 
him to sign the lettcr. 

"I drafted the letter, but a lot of 
stuff was drafted by Brady," 
Williams said. "Then collectively 
we came out with one leller. The ' 
coalition got some things in there. 
too. They were full partners. Let's 
put it that way." 

"To retreat from the call to arms 
and then later embrace its code 
when it is convenient is an ,outrage 
to all who served," said the letter 
in recounting Clinton's 1960s draft 
history, 

"It is a distasteful irony that you 
would invoke the Act at a time 
when we remember those who gave 
their lives while wearing the 
uniform of the American military 
you 'once professed to loathe," the 
letter added, 

The phrase about "loathing the 
(Continued on next page) 
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'Extensive 'In Economic Espionage .. ~' (Continued from page one) 

collection, but we believe their efforts are mostly legal ,number of countries from the standpoint of thair 
and involve seeking openly available, material or hiring willingness to conduct economic espionage against 
well-placed consultants," the, CIA said in its testi- U.S. interests," said the CIA in the material re-
mony. leased yesterday. 

The new material was released without fanfare "We see government-orchestrated theft of 'U.S. 
yesterday as part of a declassified hearing volume corporate science and technology data as the type 
on "Current and Projected National Security of espionage that poses the greatest threat to U.S. 
Threats to The United States." economic competitiveness." 

Until the new CIA statement, the U.S. govern- News of the CIA characterization of Israel comes 
ment had never publicly confirmed that Israel has as'that nation is reacting with anger to the Clinton 
engaged in clandestine attempts to gain U.S. administration's denial of a pardon for convicted 
technology. -.-- spy Jonathan Pollard. 

Israel Embassy spokesman Gadi Baltiansky said A widely publicized-and equally criticized-
yesterday he was not aware of the CIA material, Defense Investigative Service (DIS) "Counterintelli. 
but he stated: "Israel is not engaged in any form of gence Profile" on Israel, disclosed in February, 
espionage in or against the United States." recounted public-record examples of industrial 

Economic espionage has been a hotly debated espionage. 
topic in national security and defense industry "Israel aggressively collects military and indus-
circles. trial technology. The United States is a high-priority 

So concerned was the Clinton administration collection target," said the profile, which also 
that, in 1994, it set up a National Counterintelli- implied that U.S. citizens with ethnic ties to Israel 
gence Center (NACIC) to pool FBI, CIA, Defense are prone to betray U.S: technology. 
Intelligence Agency, State Department and National CIA Director John Deutch in Feb. 22 testimony 
Security Agency resources. hit the DIS profile as "a terrible document." 

It was NACIC's research that led to a listing of In a Feb. 28 report, the General Accounting 
the governments, according to the material. "The Office, without explicitly naming Israel-which it 
Center has narrowly defined economic espionage identified only as "Country A-said it "conducts the 
to include a government-directed or orchestrated most aggressive espionage operation against the 
clandestine effort to collect U.S. economic secrets United States of any U.S. ally." 
or proprietary information," the testimony said. The new CIA material tends ,to corroborate rather 

"The Counterintelligence Center has examined a than to debunk the DIS and GAO assessments . 
.,. .~ - - • • ... "!~-:1~-

Vets May Attack Again ... (From previous page) 

military" was in Clinton's now infamous Dec. 3. 1969. 
letter to Arkansas ROTC official Col. Eugene Holmes. 
Three years earlier. then-Boatswain's Mate First Class 
Williams won his Medal of Honor for taking on 10 ' 
Viet Cong junks and sampans in a savage river 
firefighL 

"Mr, President •... withdraw your use of the Soldiers' 
and Sailors' Civil Relief Act." the letter said. 

Clinton's attorney. Robert Bennett. acknowledged 
in an interview the conclusions of a May 22 Congres
sional Research Service opinion relied on by Republi
cans to attack Clinton: that the commander-in~chief 
title does not imply "acti ve duty." 

"I agree. but we've never argued thaI, We are not 
saying he is on active duty." Bennett said. 

"Everybody has been over the papers," said an 
exasperated Bennett when asked why the issue had not 
surfaced two years ago. when the 1940 Act was first 
brought up in his legal briefs. "At no time did any-

body raise a question, no print or television reporter, 
The point was never made an issue." 

Just one excerpt illustrates the case's complexity: 
In a'June 5, 1995, reply brief, for example, lawyers 

for Clinton wrote: "The President docs not rely 
directly on the Act, choosing instead to invokc the 
constitutional protection due the presidency, Nonethe-' 
less, we feel compelled to address certain statements 
about the Act [madel in the opposing briefs"" 

"Although the Act docs not expressly include the 
commander-in-chief, a review of the legislative 
history reveals no intent to exclude him and it would 
be consistent with the overall purpose of the Act to 
extend its coverage to the commander of the armed 
forces .... 

"In any event. the Act provides a useful example of 
another instance in which our legal system subordi
nates the interests of individual litigants to overriding 
national interests when circumstances rC4uire," 
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