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THE WHITE HOUSE

WASHINGTON
June 18, 1996

MEMORANDUM FOR JACK QUINN
BRUCE LINDSEY Eji'j
vKATHY WALLMAN
FROM: ELENA KAGAN g[L7
SUBJECT: JONES LITIGATION

The Clerk of the Supreme Court told David Strauss that (1)
the Jones petition was on the conference list for last Friday and
(2) it will be taken up again this Friday.

The possibilities are that (1) one or more Justices wanted
to postpone the vote on cert for a week or (2) the Court decided
to deny cert and one or more Justices are writing a dissent from
the denial. (It is .almost unheard of for a Justice to write a
dissent from the grant of cert; that is a theoretical, but not a
real possibility.)



THE WHITE HOUSE

WASHINGTON
June 17, 1996

MEMORANDUM FOR JACK QUINN
BRUCE LINDSEY
KATHY WALLMAN

FROM: ELENA KAGAN £JC-
SUBJECT: JONES LITIGATION
Some ambiguous news on the Paula Jones front.

It seems that the case was on the Court's list for
consideration at the Friday, June 14 conference. The Court today
issued orders (granting or denying cert) in most of the cases
considered at that conference. It did not, however, issue any
order in the Jones case.

The worst-case scenario is that the Court has decided to
deny cert, but could not issue the order because someone is
writing a dissent from the denial.

The best-case scenaric is that one or more Justices asked to
postpone consideration of the cert petition, possibly until next
week (but it is still uncertain whether there will be a
conference next week), possibly until next Term (i.e., the first
week in October}.

_ David Strauss is going to call Frank Larson (the Clerk of
the Court) later today and see what (if anything) he can find
out.



MEMORANDUM FOR

FROM:
SUBIJECT:

DATE:

THE WHITE HOUSE
WASHINGTON

LEON PANETTA, CHIEF OF STAFF

HAROLD ICKES, DEPUTY CHIEF OF STAFF
KATHLEEN WALLMAP%/\)

DEPARTMENT OF JUSTICE FILING IN JONES CASE

MAY 24, 1996

You asked this morning about the timing of the Justice Department’s filing of its
amicus brief. As the attached indicates, the brief has not been filed yet, but will be early

next week.



THE WHITE HOUSE

WASHINGTON

May 24, 1996
MEMORANDUM FOR KATHY WALLMAN
FROM: ELENA KAGAN ¢\
SUBJECT: 5G BRIEF IN JONES
The SG's office wishes to file its amicus brief in Jones on
Tuesday or Wednesday of next week. There is no actual filing
deadline. But all the parties' briefs will be filed by Tuesday,

and if the SG's brief is to be considered by the Court, it must
be filed shortly thereafter.

I will send you and Jack, as soon as I get it, the language
in the SG's brief concerning the Soldiers' and Sailors' Act.
Expect another memo in a couple of hours.



THE WHITE HOUSE
WASHINGTON

MEMORANDUM FOR LEON PANETTA, CHIEF OF STAFF
HAROLD ICKES, DEPUTY CHIEF OF STAFF

FROM: KATHLEEN WALLMAP%/\)
SUBJECT: DEPARTMENT OF JUSTICE FILING IN JONES CASE
DATE: MAY 24, 1996

You asked this morning about the timing of the Justice Department’s filing of its
amicus brief. As the attached indicates, the brief has not been filed yet, but will be early
next week.



THE WHITE HOUSE
WASHINGTON
May 24, 1996

MEMORANDUM FOR KATHY WALLMAN

FROM: ELENA KAGAN ¢\

SUBJECT: SG BRIEF IN JONES

The SG's office wishes to file its amicus brief in Jones on
Tuesday or Wednesday of next week. There is no actual filing
deadline. But all the parties' briefs will be filed by Tuesday,
and if the SG's brief is to be considered by the Court, it must
be filed shortly thereafter.

I will send you and Jack, as soon as I get it, the language
in the 5G's brief concerning the Soldiers' and Sailors' Act.
Expect another memo in a ccuple cf hours.
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Congress of the Tnited States
Pouse of Repregentatives
TRiashington, BC ZQSIS

Dear Colleague:

May 21, 1996

On May 15, 1995, attomeys for President Clinton filed an appeal with the Unitcd States
Supreme Court seeking to delay the sexual harassment lawsuit filed by Paula Jones, a
former Arkansas state employee.

One of the legal arguments used by the Presideat involved The Soldlers’ and Sailors’
Civil Relief Act of 1940, which allows members of the armed forces of the United States
to postpone civil litigation while on active duty.

The purpose of the Act is to allow the United States to fulfill the requirements of national
defense, by enabling “persons in the milltary service...” (0 “devote their entire energy to
the defense needs of the Natton.” According to his pleading, “President Clinton here

thus secks rehefslmllar 1o that which he may be entitled as Commander in Chief of the
Armed Forces.”

This Act is quite clear on who is eligible for relief. Only members of the Army, Navy,
Marines, Air Force, and Coast Guard, and officers of the Public Health Service when
properly detailed, are eligible. Further, this Act defines the term “military service” to
include the period during which one enters “active service” and ends when one lcaves
“active service.” |

This ignoble pleading is a slap in the face to the millions of men and women who either
arc serving on active duty, or have served on active duty in the armed forces of the United
States. In 1969, President Clinton ran away from his military obligation, dodging the
draft, claiming that he "loathed the military.” Now, President Clinton by claiming
possible protection under The Soldiers’ and Sailors’ Civil Reliel Act, makes a mockery
of the laws meant to protect the honarable men and women who serve their country in the
armed forces of the United States,

In the words of J. Thomas Burch, Jr., Chairman of the National Vietnam Veterans
Cuoalition, “Bill Clinton was not prepared to carry the sword for his country, but has no
hesitancy in using its shield {f he can get away with it.”

Please join us in sending a letter to President Clinton (see the letter on the reverse side),
strongly objecting to the use of The Soldiers’ and Sailors’ Civil Reliefl Act in his
defense. '
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To add your name as a cosigner, please call Mark Katz at 225-3664, or Rachel Krausman
at 225-2965 by 12:00 noon on Thursday, May 23, 1996. :

OB DORNAN

Chairman Chairman

House Comimittee on Veterans’ Affairs * Subcommittee on Military Personnel
National Security Commiltee

(more)
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The President
The White House

Washington, DC 20500
Dear Mr. President:

The undersigned Members of the House of Representatives take strong exception to part
of your Petition for Writ of Certiorari to the United States Supreme Court in Clinton v.
Jones. In it, at pages 14-15, you assert the relief you seek in postponing the civil lawsuit
against you is similar to that to which you “may be entitled as Commander-in-Chief of
the Armed Forces”. Certainly, we take no position on the issues being litigated in that
case. However, we feel obligated to inform you on behalf of America’s veterans that the
protections of the Soldiers’ and Sailors’ Civil Relief Act of 1940, 50 U.S.C. app. sections
501-25 (1988 & Supp. V 1993), are available only to “persons in the military service of
the United States” who are in “Federal service on active duty.”

The Act is quite clear and specific about its coverage. The Act’s purpose is “to enable the
United States the more successfully to fulfill the requirements of the national defense”
and to enable members of the military services “to devote their entire energy to the
defense needs of the Nation.” The Act only applies to members of the Army, the Navy,
the Marine Corps, the Air Force, the Coast Guard, and officers of the Public Health
Service detailed by proper authority to the Army or the Navy.

Under the Constitution, you are the civilian Commander-in-Chief of the Armed Forces.
The Founding Fathers wanted to eashrine the principle of civilian control of the military
in the Constitution and did so by making the President the civilian Commander-in-Chief
of the Armed Forces. You are not a person in military service, nor have you ever been.

On the eve of Memorial Day, the most sacred time for honoring our fallen heroes of
military service, it is imperative that you rectify this ignoble suggestion that you are now
somehow a person in military service. By pursuing this argument, you dishonor all of
America’s veterans who did 5o proudly serve. We call upon you to take the honorable
course and immediately supplement your Petition for Writ of Certiorari to withdraw your
argument regarding the Soldiers’ and Sailors’ Civil Relicf Act.

Sincerely,
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News for Army, Navy, Alr Force and Marlne Veterans

From the Republican National Committee
20 May, 199&

. Tos ﬁ Soott” (009)

From: Jim Holley

WH Seeks Military Cover
In Harassment Suic

Washington, D.C. -» Attorneys for
. Bill Cltnizon 15 May filed an appeal
" with the United States Supreme
Court seeking a delay In the sexual
harassment lawsult filed against him
by Paula Jones, a faymer Arkansas
state employee,

Veterans will be Interested to
know that the legal argument for the
appeal Is based on the Soldiers’ and
Sallors’ CvIl Rellef Act of 1940,
which allows menibers of the armed
services to postpene civil litigation
while they’re on active duty.

The Supreme Court Appeal reads,
“President Clinton here chus seeks
rellef similar to that to which he may
be entitled as Commander In Chlef
of the Armed Forces,” (New York
Times, 16 May, 1996)

The Irony of Bill Clinton’s defense
did not escape the attention of
Natlonal Vietnam Vetarans Coalition
Chalrman J. Thomas Burch, Jr., who
promptly flred off a letter to the
editor of The New York Times.

“Blli Clinton was not prapared to
carty the sword for hls country, but
has no hesitancy in using iss shield if
he can get away with fe,”

A decision is expoacted from the
court within the month.

Facts From the Foxhole.

Blll Clinton’s FY 1997 budget for
VA medical care proposes $17.208
biillon. The House Republican bud-
get propeses $17.3 bliltlon. Even a
recruit knows this Js an Incroacel

 Bill Cllnten’s budget would also
eut VA medical care funding from
$15.9 bifllon ia FY ‘96 ta $13
billlon by FY “090.

Words On Watch

Keep this quote at ths ¢cop of your
duffel bag and pull It ouc the next
time you hear scuttlebuct about
“mean spitlced” GOP cuts In VA
pregrams.

In his 292 March, 1996, testimony
before the full House Veterans
Affairs Committee, VA Secretary
Jesse Brown sald of Bill Clinton’s VA
budget plan, “The president’s out-
year number and last year’s outsyear

numbers would devascate the VA.”

Mail Call

Vets looking for the stralght skin-
ny on VA programs and preposals
can get It by writing to Veterans For
Dele, 810 st Street N.E. Suits 300,
Washington, D.C. 20002. To enlist
in VFD, call 1-800-Bob-Dole. That
decodes to 1-800-262-3653. Ask
for Ron Miller.

NPT w ey
=

(80)



14

Judge Learned Hand once commented that as a litigant,
he would “dread a lawsuit beyond anything else short of sick-
ness and death.”® In this regard the President is like any other
litigant, except that a President’s litigation, like a President’s
iliness, becomes the nation’s problem.

B. The Court Of Appeals Erred In Viewing The Relief
Sought By The President As Extraordinary.

The court below appears to have viewed the President’s
claim in this case as exceptional, both in the relief that it
sought and in the burden that it imposed on respondent.’ In

fact, far from seeking a “degree of protection from suit for his -

private wrongs enjoyed by no other public official (much less
ordinary citizens)” (Pet. App. 13), the relief that the President
seeks -- the temporary deferral of litigation -- is far from un-
known in our system, and the burdens it would impose on
plaintiffs are not extraordinary.

There are numerous instances where civil plaintiffs are
required to accept the temporary postponement of litigation so
that important institutional or public interests can be pro-
tected. For example, the Soldiers’ and Sailors’ Civil Relief
Act of 1940, 50 U.S.C. app. §§501-25 (1988 & Supp. V
1993), provides that civil claims by or against military per-
sonnel are to be tolled and stayed while they are on active
duty." Such relief is deemed necessary to enable members of
the armed forces “to devote their entire energy to the defense

* 3 Lectures on Legal Topics, Assn. of the Bar of the City of New
York 105 (1926), quoted in Fitzgerald, 457 U.S. at 763 n.6 (Burger, C.1,,
concurring).

" For example, the panel majority declared that Article 11 “did not
creale a monarchy” and that the President is “cloaked with none of the
attributes of sovereign immunity.” Pet. App. 6.

* Specifically, a lawsuit against an active-duty service mcmber is to
be stayed unless it can be shown that the defendant’s “ability . . . to con-

v e N L[S I |
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needs of the Nation.” 50 U.S.C. app. § 510 (1988). President
Clinton here thus seeks relief similar to that to which he may
be entitled as Commander-In-Chief of the Armed Forces, and
which is routinely available to service members under his
command.

The so-called automatic stay provision of the Bankruptcy
Code similarly provides that litigation against a debtor is to be
stayed as soon as a party files a bankruptcy petition. That stay
affects all litigation that “was or could have been com-
menced” prior to the filing of that petition, 11 U.S.C. § 362
(1994), and ordinarily will remain in effect until the bank-
ruptcy proceeding is completed. Id.” Thus, if respondent had
sued a party who entered bankruptcy, respondent would
automatically find herself in the same position she will be in
if the President prevails before this Court -- except that the
bankruptcy stay is indefinite, while the stay in this case has a
definite term, circumscribed by the constitutional limit on a
President’s tenure in office.

It is well established that courts, in appropriate circum-
stances, may put off civil litigation until the conclusion of a
related criminal prosecution against the same defendant.”
That process may, of course, take several years, and affords
the civil plaintiff no relief. The doctrine of primary jurisdic-
tion, where it applies, compels plaintiffs to postpone the liti-
gation of their civil claims while they pursue administrative
proceedings, even though the administrative proceedings may

Indeed, a bankruptcy judge’s discretion has been held sufficient to
authorize a stay of third-party litigation in other courts that conceivably
could have an effect on the bankruptcy estate, cven if the debtor is not a |
party to the litigation and the automatic stay is not triggered. See 11
U.S.C, § 105 (1994); 2 CoLUER ON BANKRUPTCY 1] 105.02 (Lawrence P. |
King ed., 15th ed. 1994), and cases cited therein.

* See, e.g., Koester v. American Republic Invs., 11 F.3d 818, 823 (8th '
Cir. 1993); Wehling v. Columbia Broadcasting Sys., 608 F.2d 1084 (5th |
Cir 1979y United States v. Mellon Bank. NA.. 545 F.2d 869 (3d Cir.
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THE WHITE HOUSE

WASHINGTON
May 10, 1996

MEMORANDUM FOR JACK QUINN
BRUCE LINDSEY
KATHY WALLMAN

FROM: ELENA KAGAN €/
SUBJECT: JONES LITIGATION

As you know, the cert petition must be filed by this coming
Thursday; according to Amy Sabrin, that means it should be given
to the printers on Monday. Sabrin is currently incorporating
Strauss's and Stone's comments. She hopes to have a new draft by
very late tonight or (more likely) tomorrow morning. She would
like any comments we have by Saturday afternoon.

We should figure out how we want to handle this process:
How involved should we be in the editorial process? BAnd if we do
want to get involved, how should we coordinate in such short
order our own thoughts and comments?



THE WHITE HOUSE

WASHINGTON
May 8, -1996

MEMORANDUM FOR JACK QUINN
BRUCE LINDSEY
KATHY WALLMAN

FROM: ELENA KAGAN ¢
SUBJECT: JONES LITIGATION

The Eighth Circuit has denied the President's motion for an
extension of the stay. The Court acted as soon as it reviewed

Jones's opposition to the motion. The Clerk never even had a
chance to circulate the reply memo that Skadden filed yesterday.
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Friday, April 26, 1996
BY FAX

The Honorable John M. Quinn
Counsel to the Pregident

The White House

Washington, D.C.

FAX 202-456-6279

| Re: Clinton v. Jones (U.S. Sup. Ct.)
Dear Jack:

Here is a memo about the certiorari petltlon I've sent a copy to Bob
and Amy too.

With all best wishes,

Sincerely,

AW

S WP A TON
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THE WHITE HOUSE

WASHINGTON
February 6, 1996

MEMORANDUM FOR JACK QUINN
KATHY WALLMAN

FROM: ELENA KAGAN
SUBJECT: SG'S BRIEF IN PAULA JONES CASE
Attached is a copy of the Solicitor General's amicus brief

in support of the petition for rehearing in Jones v. Clinton.
It's really pretty good.

The brief (in my view, correctly) downplays the question
whether the President has constitutionally mandated immunity from
civil suits involving pre-Presidential conduct. It instead
focuses on the question whether a trial court, irrespective of
any constitutional "entitlement," should be able to use its
discretion over its docket to postpone such litigation. It
concludes, based on the "obviocus public and constitutional
interests in the President's undivided attention to his office,"
that such an exercise of discretion is entirely appropriate.

The brief notes that the appellate court's decision "invites
the filing of politically inspired strike suits by persons who
are more interested in obstructing a sitting President than in
obtaining private redress." The brief also argues that the
appellate court's opinion overstates the importance of the
plaintiff's interests in prosecuting her suit without delay.




IN THR UNITED STATRS COURT QF APPRALS
F¥OR THEE BIGHATE CIRCUIT

PAULA CORBIN JONES,
Plaintiff-Appelles/Cross-Appellant,

Yo . |

WILLIAM JRFPYERBON CLINTOM,
Defendant~Appellant/Cross=-Appelles,
and

DAXKNY FRRGUSON,

No. 95-10%0
Mo, 95-1167

Defendant-Appelles.
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MOTION OF UNITED STATES FOR LEAVE TO FPILE AXICUS BRIEP
IM SUPPORT OF SUGGESTIOW OF RRHERARING EM BANC

The United States of America hereby moves for leave to fila
a brief as amicus curias in support of the pending suggastion of
rehearing en _banc in this case. Copies of the anicus brief are
baing lodgad with the Court concurrently with the filing of this
motion. The reasons for the motion are as follows:
_ 1. On-Janunry 9, 1996, a divided panel of this Court issued
a decision (i) affirming the district court’s denial of a atay of
pretrial procesdings and (i1i) reversing the district court’s stay
of trial proceedings. On January 23, 1996, President Clinten
filed a timely motion for rehearing and suggestion of rehearing
en hanc.

2. The United States has reviewed the panel decision and
the rahaarin;) patition filed by President Clinton. Based on that




review, the United States has concluded that the issues addressed
by the panel should be reheard by the full Court. Tha United
States has prepared an amicus drief that explains why, in our
judqnnnt. rehearing gn banc is appropriate.

3. Throughout this litigation, the Unitod statca has par-
tioipat.d 4 an M‘. to reprenaent the interests of the
oftico of the Presidency. The United States has similarly parti-
oipatod as amicus gurias in past cases inveolving the interests of
tha Presidency, such as Nixon v. Fitzgerald, 457 U.S. 733 (1982).
The pointi made in our apicus brief do not mersly raepeat the
viavs expressed in the President’g rehearing petition, but rather
address the lagal issues from tha institutional perspective of
the Prasidency. The United States therefora balieves that this
Court’s consideration of whether to rehear this case en_banc
would be assisted by hearing the views of the United States. ‘
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For tha forageoing reasons, the Court should grant tha tnited
States leave to file an axnicus brief in support of the suggestion
of rshearing an banc. |

Respactfully submitted,
DREW 8., DAYS, I1X

EDWIN 8. KNEEDLER

MALCOLM L. STEWART -

January 30, 1996
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IN THE UMITED STATES COURT OF APPEALS
FOR THE RIGRTR CIROUIT

NOS. 935-1030 & 95-118&7

PAULA CORBIN JONES,
Plaintiff-aAppelles/Croas=Appellant
v.

WILLIAM JEFFPERSON CLINTOM,
Dafendant-Appellant /Cross-Appelles,
and
DANNY FERGUSON,

Defendant=Appelles.

ON PETITION FOR REHEARING
AND BUGGESTION OF REHEARING EN BANC

BRIEF FOR TEHE UNITED STATES
AS ANICUS CURIAE

STATEMENT |

This Court has before it a petition for rehearing and sugges-
tion of rehearing gn banc filed by the President of the Uniteq
States. The United States has participated in this case as an
amicus curiae to protect the interests of the 1nstitutibn of the
Presidency. In that capacity, we now submit this brief in support
Of the suggestion of rehearing &n bhang. For the reasons set forth
balow, the United States believes that the legal iesues preamented
by this appeal are sufficiently important, and the resolution of
those issues by the divided panel suffidiently guestionable, to

warrant consideration by the full Court.




1. The central issue in this appeal 1ls one of first impres-
“sion in the federal courta: whether a sitting President should be
compelled to defend himself during his term of office againet a
private civil action based on pre-Presidential conduct. 1In the
view Oof the United states, he should not. Courts enjoy the
general power to stay their proceedings, see Landig v. Nerth
American Cg., 299 U.S. 248 (1936), and that power n;:rmally should
be axercised in favor of ataying the litigation until the com-
pletion of the Presidant’sg term. A stay would prevent the liti-
gation from interfering with the President’s discharge of his
constitutional duties under Article II, while preserving the
plaintiff’s ultimate abllity to have his or her claims resolved on
the merits. See generally Op. 26-32 (Ross, J., disgenting). The
rule we suggest is not an inflexible one: in the exceptional casa
whéfe a plaintiff will suffar irreparable injury without immediate
relief, and it ig aevident that prompt adjudication will not sig-
nificantly impair the President’s akility to attend to the dutiles
of his office, a stay properly may be withheld. Ordinarily, how-
ever, the obvious public and constitutional interests in the
President’s undivided attention to hig office will domand a stay.

The panel rejectld this view, on the ground that "the Consti-
tution does not confer upon an incumbent Prazident any immunity
from civil actionA that arise from his unofficial acts." Op. 16~
17. Af Judge Ross’s dissent showa, that holding rests on a
reading of Supreme Court precedent and constitutional history that
is debatable at bhest. Bee jd, at 26-27. In particular, the

majority’s reasoning does not give adequate waeight to the consti-
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tutional concerns identified by the Supreme Court in Nixon v.
Fitzagerald, 487 U.B. 731 (1982). Pitzgerald holds that "[t]lhe
President occupies a unique position in the constitutional scheme”
(457 U.8. at 749) )1 that the President should not be diverted from
-attending to the duties of his "unique office" by "concern with
private lawsulits" (id. at 749, 751); and that where the public
interest in the President’s attention to his official responsi-
bilities conflicts with a private litigant’s interest in obtaining
redress for legal wrongs, the private intaerest must yield. Id, at
754 n.37. Those principles arque strongly in favor of recognizing
a generally applicabla constitutional bar against the prosecution
of private suits against sitting Presidents,

But even if the majority’s constitufianal analysis were
correct on its own terms, that ig not the end of the matter. The
issue in this case is not confined, as the majority seems to have
thought, to whether tha Constitution gx propric vigore rendaers tha
President "immune" from civil actions during his term of office.
Inatead, the queastion is whather the constitutional and practical
demands of the Presidency should lead a court to exercise its
undoubt?d authority over its docket to postpone the litigation.
The majority opinion fails to come to terms édequately with that
gquestion.

The panel majority appears to have been led aastray by the
concept of Presidential "immunity." The majority opinion reasons
that Presidential immunity "is not a prudential dootrine fashioned
by the courts," but rather is a rule that applies, "if at all,

only because the Constitutison ordains it." Op. 16; aee also jd.

3




at 7 (official immunity "is not to be granted as a matter of
judicial largasse”), As a ganaral matter, that is tiﬁply not
correct.! But even if immunity from liability had to be consti-
tutionally grounded, the "immunity™ asserted by the President  in
this case is fundamentally different. No one has suggested that
the President is impune from liabllity for pre-pPresidential
conduct. What is at issue here is simply a question of timing:
wvhen, not whether, the Prasident must participate in judicial
proceedings based on allegations concerning his private conduct.
on that score, a court enjoys inherent authority to control the
progress of cageg on its docket, regardless of whether there is a
constitutional imperative for it te do so. See, e.q., Landis,
gupra. '

The panel majority acknowledged that the district court has
“"broad discretion in matters concerning its own docket." Op. 14
n.9. Nonetheless, the majority hald that'exnrcising that discre-
tion in favor of a stay here constitutes reversible arror. Op. 14
n.s. The majority reagoned that becauge (in its viaew) the Presi-
dent "is not constitutionally entitled” to "temporary immunity,"
it wae "an abuse of dimcretion" for the district court te grant a

stay on equitable grounds. lhid.

1 The Supreme Court has not confined official immunity to
cases where "the Constitution ordains it"™ (Op. 16). To the
contrary, the Court has stated that “the doctrine of official
immunity from § 1983 liahility # + # [im] not constitutjonally
grounded.™ Butz v. Economgu, 438 U.S. 478, 497 (1978) (emphasis
added). The Court has looked to common law immunity rules,
rather than to the Constitution, as the benchmark for orfficial
immunity in Section 1983 actions. Sea, g.dq., Piergon v. Bay, 386
U.S. 547 (1967), ‘




That reasoning, ve submit, is & non segujitur. Rarely, if
ever, ara parties "conastitutionally entitled" to poctbono litiga-
tion. But it hardly follows that the lack of a constitutional
"gntitlemant™® makaes granting a stay an abuse of discretion, To
the contrary, courts enjoy broad authority to stay civil proceed-
ings in order to accommodate public and private interests that
would be unfairly prejudiced by immediate litigation. For
example, courts may stay civil actions in order to'accommodate
related criminal prosecutions -- not bacausa the Constitution com-
pels a stay, but simply because the public interest calls for one.
Bee, 2.9., United Stataes v. Mellen Bank, N.A., 545 F.2d 869 (3rd
Cir. 1976); 2 Beale & Bryson, Grand Juryv Law and Practjce § 8:07
(1986). The panel majority disregards this long-recognized.
authority.

The majority opinion is thus significant not only for the
importance of the questions it addresses, but also for the extreme
character of the answirn it adopts. The panel decision, it must
ba emphasized, does not merely hold that courts are not required
to stay private civil suits againat a sitting President. Instea&,
the panal holde that courts are prohibited from staying such
suits,

This holding is difficult to fit together with the surround-
ing legal landscape. For example, the available evidence strongly
indicates that the Framers aid not contemplate the possibility

that criminal prosecutions could be brought against a sitting
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President.? The panel’s decision thus gives greater priority to
private civil actions than criminal lawv enforcenent proceadings
-would be entitled to. Yet as the Supreme Court noted in Fitz-

gekald, "there ia a lesser public interest in actions for oivil

d&nagcs than * # ¢ in criminal prosecutions.® 457 U.8. at 754
n.37.

The panel’s holding is similarly at odds with the public
policies reflected in the Soldiera’ and S8ajilors’ Civil Relief Act
("SSCRA™), 50 U.S.C. App. §§ 501 gt gag- Section 201 of that Act
requires federal and state courts to grant a stay in any suit
involving “a person in military se;vico,“ if the court determines
that "the ability of the plaintiff to prosecute the action or the
defendant to conduct his defense [would be) materially affected by
reason of his military service.® 50 U.8.C. App. § 521. If the
court makes the necessary finding regarding the impact of military
sarvica on the litigation, Section 201 mandates a stay of pro-
ceedings'rlqardloal of the effect of the stay on other litigants.
See, 9.0., Sanler v. Qertwig, 12 n.w.éq 265, 270 (Iowa 1943);
coburn v. Coburn, 412 £0.2d 947, 949 (Fla. Dist. Ct. App. 1982),
The policy considerations that underlie the SSCRA apply with far

greater force to a civil action that threatens to impair the

2 gaa, @.g,, 2 Parrand,
1787 64-69, 500 (New Haven 1911); The Federalist No. 69, at 416
(C. Rossiter ed. 1961) (the President "would be liable to be
inpeached, tried, and, upon conviction * & * removed from office;
and would afterwards be liable to prosecution and punighment in
the ordinary course of law"™). In In Re Proceedings_of the Grand
Jury Impaneled December 5, 1972, civil 73-565 (D. Md.), the
United States took the position that while a sitting Vice Presi-
dent is subject to criminal prosecution, a sitting President is
not.
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attention to duty of the President, who is the Comnandgr in Chief.
U.8. Congt. Art. II, § 2. Yet far from adopting a comparable rule
in favor of staying oivil actions against sitting Presidenta, the
panel has adopted preclsely the opposite rule.

Not only is the panal’s holding debatable as a legal matter, |
but it is highly troubling as a practical one. However uninten-
tionally, the panel decision invites the filing of politically
inspired strike suits by persons who are more interested in
obgtructing a sitting President than in obtaining private redress.
It is hardly reassuring that, as the majority opinion notes, "few
such lawauits have been filed."™ Op., 14, Prior to this case, no
federal court had ever held that such suits could go forwarad
during the President’s term of office. Now, this Court has held
not only that they may ¢go forward but that they must. The con-
sequences of that unprecedented holding, both for the office of
tha Prasidency and for the Amarican people, are potentially
severe,? |

2. Tha panal daoieiop i¢ also problematic in its handling of
the other interests involved in this case. The majority opinion
and Judge Beam’s concurrence express concern for the possible
adversa impact of delay on the plaintiff in this case and on

plaintirffs as a class. The Uniteda states does not suggest that

3 The majority opinion reasons that the "universe of poten-
tial plaintiffs™ who might bring suit against a sitting President
for his private actions is relatively small. Op. 15. We raspactw
fully disagree. Every Presldent in this century has held one or
more prominent positions befora ascending to the Presidency. 1In
each casa, the inevitable result is a large class of persons with
whom the President haa had prior social, professional, or
buéinéss dealings that could give rise to litigation.

7




the potantial consequences for plaintiffs are irrelevant. But in
several important respects, the majority and the concufronco
overstate those consequences.

The majority opinion suggeats that delaying litigation until
the President leaves office would infringe on the plaintiff’s
constitutional right of accees to the courts. Op. 10. But a stay
affacts only the timing of the litigation, not whether the plain-
tiff receives her day in court. As a result, the plaintiff’s
agzerted conetitutional intereszt in accass to the courts is
unaffacted. We note in this regard that while the Bill of Rights
guarantees the right to a speedy trial in griminal cases, it con-
spicuocusly lacks a similar guarantee for civiil litigation.*

The concurring opinion cites the risk that testimony may be
lost because of the death or incompetence of witnesses during the
pendency of a stay. Op. 18. But as the United States noted in
ites amicug brief in this Court,.and ag the digtrict court itself
recognized when it granted a mstay of discovery pending appeal,
there is no reason why the parties cannot make arrangements to

preserve aevidence when necessary. (f, Fed. R. Civ. P, 27(a),

¢ The concurring opinion is similarly mistaken when it sug-
gesta that staying the litigation would infringe on the plain-
tiff’s Seventh Amendment right to trial by jury. Op. 18. The
Seventh Amendment concerns who will decide contested issues of
fact, not vhen auch issues will be decided. In the words of the
Fifth Circuit, "[njothing in the seventh amendment requires that
a jury make its findings at the earliest possible moment in the
course of civil litigation; the requirement is only that the Jjury
ultimately determine the iccues of fact + + + " Woodg v. Holy
craoss_Hogpital, 591 F.2d 1164, 1178 (5th Cir. 1979) (emphasis in
original); see also Capital Tractioen Co. v. Hof, 174 VU,S, 1, 23
(1899) (Seventh Amendment "does not prescribe at what stage of an
action a trial by jury must * * & be had").



27(c) (perpetuation of testimony). Moreover, even if there vere
concrete reasons to think that avidence might be lost .i.n the
absence of discovery -~ and no such reasons are evident in this
case -- that risk would hardly justify reversing the district
court for staying trial, as distinct from pretrial, proceedings.

in sum, the pansl decision in this case addresses lssues of
considerable significance to the Presidency and the public, and
disposes of those issues in ways that are bhoth legally and prac-
tically problematic. Before a sitting President is compelled for
the first time in the Nation’s history to stand trial as a
defendant in a private lawsuit, review of thege issues by this
Court gn_banc is called for.

CONCLUBION

For the foregoing reasons, the cross-appeals in this case

should be reheard by the Court en _baneg.
Réspectfullﬁ submitted,

DREW 5. DAYS, III
- Sgliclitor geperal

EDWIN S, KNEEDLER

MALCOLM L. ETEWART
Assistant to the Solicitor
Genera)

DOUGLAS N. LETTER
BCOTT R. MoINTOSH
Attorneys. Arpellate Staff
Room 3127, Department of Justice

0t ve.,
Hashington. D.G. 20830
1202) $14-4052

January 30, 1996
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THE WHITE HOUSE Jowsr

WASHINGTON
January 26, 1996

MEMORANDUM FOR JACK QUINN
KATHY WALLMAN

FROM: ELENA KAGANZ A

SUBJECT: PAULA JONES PETITION

This past Tuesday, Robert Bennett filed a petition in Paula
Jones v. Clinton for rehearing or, alternatively, for rehearing
en banc before the full Eighth Circuit.

The petition notes that the case presents novel and
important questions and argues that the panel decision erred in
deciding these questions. Specifically, the petition claims:

. The panel decision misconstrued the critical Supreme Court
precedent -- Nixon v, Fitzgerald -- in holding that the
Constitution offers the President no protection against
civil suits alleging private misconduct. The panel read
Fitzgerald to protect the President against only those civil
damage suits involving official conduct. But the reasoning
of Fitzgerald -- particularly, its concern about diverting
the President's time and attention for the sake of a suit
brought for private interest -- applies equally well to
suits involving non-official conduct.

. The panel decision failed to fully take into account that
the President seeks not full immunity, but only postponement
of the suit until he finishes his term in office.

. The panel decision disregarded evidence that the Framers
intended the President to be immune from all civil claims.

. The panel decision erred in holding that a stay of the suit
would constitute an abuse of the trial court's discretion.
Even assuming that the President has no constitutional
immunity, the trial court should retain discretion to
consider the President's special status, and the public
interests that status implicates, when exercising its
discretion tc control its docket.

. The panel decision provides the courts with unprecedented
and sweeping powers over the Presidency, effectively
enabling courts to determine whether the President will
spend his time attending to the national business or
participating in litigation.

Psljijcl B éillla
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50 App. USCA § 611 Page 1
50 App. U.S.C.A. § 511

UNITED STATES CODE ANNOTATED
TITLE 50 APPENDIX. WAR AND NATIONAL DEFENSE
SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT OF 1940
ACT OCT. 17, 1940, C. 888, 54 STAT. 1178
ARTICLE I-GENERAL PROVISIONS

Copr. ©® West 1996. All rights reserved.

Current through P.L. 104-126, approved 4-1-96

§ 511. Definitions

(1) The term "person in the military service”, the term "persons in military service", and the term
"persons in the military service of the United States", as used in this Act [sections 501 to 591 of this
Appendix], shall include the following persons and no others: All members of the Army of the
United States, the United States Navy, the Marine Corps, the Air Force, the Coast Guard, and all
officers of the Public Health Service detailed by proper authority for duty either with the Army or
the Navy. The term "military service", as used in this Act [said sections], shall gignify Federal

service on active duty with gx brauch of service heretofore referred to or mentioned as well as
traming or education under the supervision of the United States preliminary to induction into the

LAl
Ef
%w'

military service. The terms "active service" or "active duty"” shall include the period during which a
person in military service is absent from duty on account of sickness, wounds, leave, or other lawful
cause,

(2) The term "period of military service”, as used in this Aect [said sections], means, in the case of
any person, the period beginning on the date on which the person enters active service and ending on

the date of the person’s release from active service or death while in active service, but in no case
later than the date when this Att [said sections] ceases to be in force.

(3) The term. "person”, when used in this Act [said sections] with reference to the holder of any
right alleged to exist against a person in military eervice or against a person secondarily liable under
such right, shall include individuals, partnerships, corporations, and any other forms of business
association.

(4) The term "court", as used in this Act [said sections], shall include any court of competent
jurisdiction of the United States or of any State, whether or not a court of record.

CREDIT(S)
1990 Main Volume

(Oct. 17, 1940, c. 888, § 101, 54 Stat. 1179; Oct. 24, 1972, Pub.L. 92-540, Title V, § 504(1), 86 Stat.
1098.)

1996 Interim Update
(As amended Mar.18, 1991, Pub.L. 102-12, § 9(1), 105 Stat. 39.)
< General Materials (GM) - References, Annotations, or Tables >

HISTORICAL AND STATUTORY NOTES

Copr. © West 1996 No claim to orig. U.S. govt. works

WESTLA
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Where express purpose of § 501 et seq. of the Appendix was, by means of temporary suspension of
certain legal proceedings which might prejudice rights of persons in military service, to enable such
persons to devote their entire energy to defense needs of nation, former sexviceman was not entitled
to protection of § 501 et seq. of this Appendix on basis of claimed constructive military service even if
rejection of attempted reenlistment was found to be invalid. Diamond v. U. 8., Ct.C1.1965, 344 F.2d
703, 170 Ct.Cl. 166.

i
Soldiers’ and Sailors’ Civil Relief Act of 1918, former § 101 et seq. of this Appendix, did not
prevent the forfeiture of an oil and gas lease granted to a soldier for nonpayment of an installment of
rent due 12 days after lessee’s discharge from the service. Hickernell v. Gregory, Tex.Civ.App.1920,
224 3.W. 691.

40. -— Employees of independent contractors

An independent contractor’s employee who was not actually in any branch of the military service
was not entitled te protection of § 501 et seq. of this Appendix when performing work on vessel
owned and operated by United States, notwithstanding that employee was performing work on vessel
usually done by seamen, Abbattista v. U S, D.C.N.J.1951, 95 F.Supp. 679.

41. —- Heirs of servicemen

Heirs of deceased were entitled to deduct period of deceased’s service in Navy in computing 25-year
limitation period against action for trespass to try title. Easterling v. Murphey, Tex.Civ.App.1928,
11 S.W.2d 329, error refused.

" 42, —- Merchant seamen

erchant seam;m wag not entitled to protection of § 501 et seq. of this Appeadix, though subject to
court martial jurisdiction. Osbourne v. U. 8., C.C.A.2 (N.Y.) 1947, 164 F.2d 767.

Plaintiff having made no effort during the 10 years action was pending to bring it on for trial, its
dismissal was not an abuse of discretion, his engagement, from the beginning of the war, as captain
of a vessel carrying troops and munitions to Europe, shown by affidavit, not being a service covered
by, nor shown in the manner provided in, the Soldiers’ arrd Sailors’ Civil Relief Act of 1918, former §
101 et seq. of this Appendix. Greenwood v. Puget Mill Co., Wash,1920, 191 P. 393, 111 Wash. 464.

43. — Retired servicemen
M i
i
_A yetired Army-offieer,.nof being entitled to benefits of § 501 et seq. of this Appendix, was not
entitled to have opened default judgment against him for arrears of alimony or to have attorney
appointed to protect his interests in absence of any showing of prejudice to him in defense of action,
or that he had a legal defense to the proceedings. Lang v. Lang, N.Y.Sup.1941, 25 N.Y.8.2d 775, 176
Misc. 213.

Where order staying execution of final judgment was granted under section 501 et seq. of this
appendix, but judgment debtor was not a serviceman but only g former or retircd serviceman,
judgment debtor was not entitled to relief under section 501 et seq. of this appendix and order would
be reversed. Jax Navy Federal Credit Union v. Fahrenbruch, Fla.App. 6 Dist.1983, 429 So.2d 1330.

44. — Spouses of servicemen

Section 501 et seq. of this Appendix could not be construed to inglude wife who brought suit in her
own name to recover derivatively for damages for injuries suffered by her husband who was covered
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strained to the limit. The course respor ent suggests -- giving

accomodate’pérsonalhmz!rgéa litigation -«

of powers well past t.he‘ breaking point.
Finally. eve'

o owfe.

a clear line between' 'cr‘ m‘inal proceedings |--~—whares—cempelling <
oived = an@fEI;IIFPrOCQedin 8) See Nixon

v, Pitzgerald, 457 Uiél'at 754 & n.37; United Stateg v, Nixon,
418 U.S. 683}'712 g.i?ft1974). The fact‘thit.vreaidents on

occasion appea.r as witnbsses in criminal ‘proceedings, therefore,

does not support he’ c? cluszon that a President is required to
v adE

participate in a\c vil hamagea action in any capacity -- and

certainly not ag a de!e”dant

3, a. The“brt t'in opposition also attempts to create
the imprels:l.on that- the; President seeks to be held absolutely
immune from liabllity tLr actions he took while he was not
President. 'I'he PresideLb aeeke no such thing, and respondent’s

elaborate arguments aga nst thdt proposition (Br. in Op. xx, xx.

nea effort to confuse the issue. Rather,
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throughout thia cas'a; ":t‘i 'e President has aaserted that the respon-
sibilities of the Presifency warrant deferring this litigation

until he leavea office. He doas not seek to extinguish the
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fair trial"), aff’d, ‘916 F.2d 843 (D.C. Cir. 1990), cert, denied,
500 U.S. 941 (1991)
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ISRINEN T iVets May Resurrect * -

IAttack On White House

Imngrants
And Strange
Animosities

BY LLEWELLYN KING

Peter Jennings, who reads the
news on ABC-TV in an avuncular
and concerned way, is, one
presumes, rolling in money. This
is just as well, because the
welfare reform bill, which is about
to ieave Capitol Hill for 1600
Pennsylvania Avenue, is aimed at
peopte like Jennings, among
others.

Jennings is a Canadian citizen
who has not changed his national-
ity. He once said that his mother
would never forgive him if he
became an American, although he
has lived here for many years and
achieved great success. .

The Republican welfare bill
censures people like Jennings.
They cannot draw welfare under it
and their children can be denied
school lunches. The bill implies
that there is some sort of moral
failure in people who do not

" become citizens; that they have

an overriding loyalty to some
other power and are here for no
better purpose than to rip off our
social services.

It is one more unpleasant
aspect of this unpleasant piece of
legislation, this bill designed—like
three strikes, you're out—to
produce a crueller, harsher
America.

This bill, which is supposed to
turn layabouts into productive
citizens imbued with a work ethic,
has at jts heart a desire not only
to make the poor, the stupid and

{Continued on page 2)
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Paula Jones Defense

BY TONY CAPACCIO
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ﬁ;...:wm -,

.
;

. A veterans’ group is considering filing an amicus curiae brief with the
S‘Upreme Court in order to press its opposition to what has been widely
seen as a claim by President Clinton that, as the nation’s commander-in-
chief, he is on “active-duty” status.

The group spearheaded a Memorial Day weekend attack on the prcsndcm
for purportedly using such a claim in an allecged attempt to dclay the progress

"}:0f the Paula Jones sexual harassment case. The controversy neatly caplured

the fact that, although the Cold War is over and his Pentagon team is credited
iwith good management credentials, Clinton remains vuinerable on the “com-
mander-in-chief” issue.

" A Supreme Court filing by the Coalition of American Veterans could tap
that vulnerability—and might in the process clevate national defense, now
“fairly dormant in the presidential campaign, as a campaign issuc. Currcntly.
lhe coalition is assessing whether to bring its fight to the nation’s highest
courl seven attorneys are scheduled to meet. on cuher Thursday or Friday to

STEEGTYT T WV oyadet ;“(Continued: ogpby&‘?)‘“’ &

| Israel Among Most ‘Extenszve
In Economic Espionage—CIA .

BY TONY CAPACCIO

For the first time on the public record, the CIA has identified the:
governments of France and Israel as among a handful of nations it.
says are “extensively engaged in economic espionage” against the-
United States, White House Weekly has learned.

In contrast, the CIA concluded in the just-released testimony that
Japan—an ally viewed by some as among the maost unscrupulous in
trying to steal U.S. technology—engages in “mestly legal” collection
efforts,

“We have only identified about a half-dozen governments that we
believe have "extensively engaged in economic espionage as we
define it,” said the CIA in May 10 written material provided to the
Senate. Select Committee on Inteliigence.

" “These governments include France, Israel, China, Russia, lran
and.Cuba. Japan and a number of other countries engage in economic

(Continued on page 5)
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discuss the group’s legal options.
Retired Marine Corps Col.

William “Lucky™ Luchsinger, the
coalition's chairman, this week
acknowledged the organization's
hope that a filing might influence
both general public opiniori and the
court’s verdict,

In attacking the White House, '
veterans’ groups, GOP lawmakers
and New York Times columnist
Maureen Dowd interpreted
Clinton’s legal defense, as offered
in a May 15 Supreme.Court brief,
as resting largely on purported
“active service”

even if that
filing missed
prescribed legal
deadlines.

“We are
processing it
"now. We are

Luchsinger said.
“It’s a question
of timing. We " .
may do it
-anyway because
if we don't, who
will?”’
Luchsinger said-
his coalition,
unlike most
veterans’ organiza-
tions, gets actively
involved in politi-
cal and even legal
issues,

Time appears to
be on the coalition’s side. The
Supreme Court on June 24 agreed
to hear the case, effectively
delaying Jones’ high-profile
lawsuit until after Election Day.
Clinton’s attorneys have 45 days
from June 24 to file a “brief on the
merits.” The document's prepara-
tion is on schedule, the president’s
altorneys confirmed yesterday.

Interested parties then have 30
days in which to file amicus curiae
or “friend of the court” briefs
supporting Jones or Clinton, the
court clerk’s office said. “I think

are cognizant of public opinion,”
Luchsinger said of the Supreme
Court.

Luchsinger also acknowiedged
that his organization, once nearly -
bankrupt, has leveraged its Memo-
rial Day roil for fund-raising
purposes,

Its a
question of
timing. We

because if
we.don't,
who will?’

public opinion is important....They

status as commander-
in-chief.

* According to this
view, Clinton was
claiming to be
eligible under the
Soldiers’ and Sailors’

looking at , y " Civil Relief Act of
people who may do lt 1940 for a delay of
would take the the sordid civil case.
case pro bono,” anyway . Critics and reporters

failed to mention,
however, that as far
back as August 1994
Clinton legal briefs
maintained that he
was not relying on
the act.

Instead, according
to Clinton attorneys,
- the act has been
referenced to illustrate a defense
theory: If the act grants soldiers
temporary legal relief while on
active service, then the president,
by dint of his greater responsibili-
ties, should enjoy similar status.

“It is arguable that the Act
expressly applies 10 thé President
as Commander-in-Chief hut we do
not press the argument here,” said +
an.Aug. 10, 1994, filing.

Who is right can be dcbated on
Geraldo. What is evident is that
the issue is not as clear-cut as the
Memorial Day. firestorm suggested.

For its part, the coalition spent
$144,300—nearly its entire
budget—placing, in 24 major and
regional papers, full- and quarter-
page ads featuring a May 27 letter
of criticism signed by five Con-
gressional Medal of Honor win-
ners.

The papers included the Wash-
ington Times, the Orange County
Register, the Philadelphia In-
quirer, Stars and Stripes, the St.
Petersburg Times and the Detroit
News. Luchsinger said the coalition
wanted to “‘straighten the record”

VetS May AttaCk Again. . . l(Co.ntm’ued fr?:m'page one) . . —

over what he claimed was the
Clinton legal team’s continued
reliance on the Soldiers’ and
Sailors’ Act. -

“I understood Clinton’s attor-
neys ain’t giving up,” said Vietnam
War veteran Elliot Williams, past
president of the Congressional
Medal of Honor Society. “They are
dropping the issue of the 1940
Sailors’ Act. It’s new words, but
it's going to be the same claims.”

Williams said the letter re-
flected one step aimed at politi-
cally energizing veterans’ groups—
not on behalf of any one candidate,
but simply to get more involved.
“There are 18 chartered groups out
there and they are not getting
together. They are guarding their
turt for membership. They won't
admit that, but it’s the truth,”
Williams said, adding that he
hopes the coalition’s past and
future involvement will bring the
groups together.

Williams said the May 27 letter,
to which he is a signatory, re-
flected language he and another
Vietnam medal winner and {ormer
Army Public Affairs chicf, Maj.
Gen. Patrick Brady, had drafted.
Adding some confusion, however,
Brady said in an interview that he
never talked lo Williams and can't
remember who called him asking
him to sign the letter.

*1 drafted the letter, but a lot of
stuff was drafted by Brady,”
Willtams said. “Then collectively
we came oul with one lctter. The -
coalition got some things in there,
too. They were full pariners. Let’s
put it that way.”

“To retreat from the call to arms
and then later embrace its code
when il is convenient is an . outrage
o all who served,” said the letter
in recounting Clinton’s 1960s draft
history:

“It is a distasteful irony that you
would invoke the Act at a Llime
when we remember those who gave
their lives while wearing the
uniform of the Amcrican military
you-once professed to loathe,” the
letter added.

The phrase about “loathing the

{Continued on next page)
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‘Extensive’In Economic Espionage... oninued trom page oney

collection, but we believe their efforts are mostly legal
and involve seeking openly available material or hiring
well-placed consultants,” the. CIA said in its testi-
mony. i

The new material was released without fanfare |
yesterday as part of a declassified hearing volume
on “Current and Projected National Security
Threats to The United States.”

Until the new CIA statement, the U.S. govern-
ment had never publicly confirmed that Israel has
engaged in clandestine attempts to gain U.S.
technology.

Israel Embassy spckesman Gadi Baltiansky said
yesterday he was not aware of the CIA material,
but he stated: “Israel is not engaged in any form of
espionage in or against the United States.”

Economic espicnage has been a hotly debated
topic in national security and defense industry
circles.

So concerned was the Clinton administration
that, in 1994, it set up a National Counterintelli-
gence Center {(NACIC) to pool FBI, CIA, Defense
Intelligence Agency, State Department and Nationai
Security Agency resources.

It was NACIC’s research that led to a listing of
the governments, according to the material. “The
Center has narrowly defined economic espicnage
to include a government-directed or orchestrated
clandestine effort to collect U.S. economic secrets
or proprietary information,” the testimony said.’

“The Counterintelligence Center has examined a

e~

number of countries from the standpoint of thair
willingness to conduct economic espicnage against
U.S. interests,” said the CIA in the material re-
leased yesterday.

“We see government-orchestrated theft of U.S.
corporate science and technology data as the type
of espionage that poses the greatest threat to U.S.
economic 'competitiveness.”

News of the CIA characterization of Israel comes

as that nation is reacting with anger to the Clinton
administration’s denial of a pardon for convicted
spy Jonathan Poliard.

A widely publicized—and equally criticized—
Defense (nvestigative Service (DIS) “Counterinteiii-
gence Profile” on Israel, disclosed in February,
recounted public-record examples of industrial
espionage.

“Israel aggressively collects military and indus-
trial technotogy. The United States is a high-priority
collection target,” said the profile, which also
implied that U.S. citizens with ethnic ties to Israel
are prone to betray U.S! technology.

CIA Director John Deutch in Feb. 22 testimony
hit the DIS profile as “a terrible document.”

In a Feb. 28 report, the General Accounting
Office, without explicitly naming Israel—which it
identified only as “Country A—said it “conducts the
most aggressive espionage operation against the
United States of any U.S. ally.”

The new CIA material tends to corroborate rather

than to debunk the DIS and GAO assessments.

-

military” was in Clinton’s now infamous Dec. 3, 1969,
letter to Arkansas ROTC official Col. Eugene Holmes.
Three years earlier, then-Boatswain's Mate First Class
Williams won his Medal of Honor for taking on 10
Viet Cong junks and sampans in a savage river
firefight.

“Mr. President,...withdraw your use of the Soldiers’
and Sailors’ Civil Relief Act,” the letter said.

Clinton’s attorney, Robert Bennett, acknowledged
in an interview the conclusions of a May 22 Congres-
sional Research Service opinion relied an by Republi-
cans to attack Clinton: that the commander-in-chief
title does not imply *active duty.”

“I agree, but we've never argued that. We are not
saying he is on active duty,” Bennett said.

“Everybody has been over the papers,” said an
exasperated Bennett when asked why the issue had not
surfaced two years ago, when the 1940 Act was first
brought up in his legal briefs. “At no time did any-

VEtS May AttaCk Again « « {From previous page)

body raise a question, no print or television reporter.
The point was never made an issue.”

Just one excerpt illustrates the case’s complexity:

In a'June 5, 1995, reply bricf, for example, lawyers
for Clinton wrote: “The President does not rely
directly on the Acl, choosing instead Lo invoke the
constitutional protection due the presidency. Nonethe-
less, we feel compeiled to address certain statements
about the Act [made] in the opposing briefs....

“Although the Act does not expressly inciude the
commander-in-chicf, a review ol the legislative
history revcals no intent to ¢xclude him and it would
be consistent with the overall purpose ol the Act to
extend its coverage to the commander of the armed
forces....

“In any event, the Act provides a uscful cxample of
another instance in which our legal system subordi-
nates the interests of individual litigants to overriding

national intcrests when circumstances require.”

-
.
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