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"tHE PR~SmENT HAS SEEN THE WHITE HOUSE 

14 II '-\ Itf, WASH INGTON 

April 10, 1997 

MEMORANDUM FOR THE ~SIDENT 
FROM: 

SUBJECT: 

John Hilley ~'-- \.4\\9) 
Elena Kagan 
Tracey Thornton 

"Partial-Birth" Abortion 

ALTERNATIVES TO THIS PROCEDURE 

'97 APR llPMc1:03 

You have asked whether the so-called partial-birth procedure is ever necessary to save the life of 
a woman or avert serious harm to her health. Considerable medical uncertainty surrounds this 
question. The doctors of the women you met with believed the procedure was necessary to 

Iprevent serious injury, and other doctors have said that the procedure, in certain circumstances, is 
~or may be the safest one to use. Still other doctors have disputed that health considerations ever 
demand use of the procedure. 
~"," ••• .>~- ·.'l....l, ,., .... ,;,_, • .: •. ~.-.--. ,- ' •. " ,~- -,'. "-"~ . , •. ~~ ..... _~ .... .I __ .;~. ,-. ~,~_ 

Perhaps the most reliable opinion is from the American College of Obstetricians and 
Gynecologists (ACOG), which issued a statement in January addressing the procedure. (ACOG, 
like most other medical groups, calls the procedure an intact dilatation and extraction or intact 

t\ 
D&X.) According to the statement, "A select panel convened bAd identi no 

.. circumstances under which this procedure wou e t e option to save the life or preserve 
the health of the woman." (Emphasis in original.) The statement then went on: "An intact D&X, 
however, may be the best or most appropriate procedure in a articular circumsta to ave the 

\t 
life or reserve the he t 0 a woman, an 0 y t e octor,jn consultation with the atient, based 

, upon the woman's particular circumstances can rna e t s eClSlon." In sum, doctors have other 
options, but those other options may be more risky or otherwise more undesirable from a medical 
standpoim,. 

Other groups of doctors, with a greater stake in the abortion controversy, have taken more 
definitive positions. The Society of Physicians for Reproductive Choice and Health issued a 
statement last month saying that "in complex obstetrical situations, dilatation and extraction is the 
safest procedure to use It carries the lea~t risk ofbleedillg, perroratisa; infeetiQIl or trauma to the 
birth ·canal." On the other hand, a group of mostly pro-life physicians called PHACT has written 
that "there are absolutely no obstetrical situations requiring the destruction of a partially delivered 
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fetus," and indeed that the procedure invo.lves serio.us risks o.f maternal hemo.rrhage, uterine 
rupture, and infectio.n. 

A recent article in the ''New Yo.rk Times" nDted that the partial-birth procedure is Dnly Dne o.f 
three procedures (all o.fthem "pretty grueso.me," as o.ne dDctDr qUDted in the article said) that can 
be used to. end pregnancies after 20 weeks. The article repDrted that three Df the twelve abDrtiDn 
specialists interviewed generally prefer the prDcedure Dn the grDund that it pDses less risk 0.( 
uterine perfDratiDn. The article alSo. nDted that Dne dDctDr who. dDes nDt usually use the 
prDcedure ?~~ dDne ~ Dn p~rticular DccasiDns because ':the WDman's anatDmy Dr the fetus's sizp 

Given the state Dfmedical evidence Dn this subject, an exceptiDn fDr WDmen who. need the 
prDcedure to' prevent seriDus harm is appropriate. Such an exceptiDn wDuld enable the attending 
dDctDr -- the perso.n with the mDst relevant knDwledge -- to. make the complex decisiDn whether 
the prDcedure is in fact medically necessary in a given set Df circumstances. The uncertainties 
surrDunding this issue, hDwever, cautiDn against yDur making any estimates Dfthe number Df 
WDmen whDse health, witho.ut this procedure, wo.uld be at risk Df seriDus harm. Any such 
estimates, hDwever large o.r small, wo.uld be difficult to. suppo.rt. 

HOUSE CONSIDERATION 

On March 20 the Ho.use passed a bill identical to. the o.ne yo.u vetDed last year (H.R. 1122) by a 
vDte o.f295-136, five (5) vo.tes mDre than the twD-thirds necessary to. Dverride a veto. when all 
Members are present and vo.ting. Since the September 1996 veto. o.verride vDte in the Ho.use, 

.. Wlly Jhre.e Members -~ all Republicans -~. switched th.eir YQt~s frD!l:l_ suppo.rting yDur veto. to'. . 
SUPPDrting the legislatiDn (Representatives Shays (R-CT), Freylinghausen (R-NJ) and Sue Kelly 
(R-NY). They all indicated that an abo.rtio.n rights advocate's recent statement that he lied abDut 
the number and circumstances o.f late-term abo.rtio.ns influenced their switch. All 73 Republican 
freshmen vDted fo.r the bill, and 22 o.fthe 42 freshmen Demo.crats vo.ted against it. 

Two. different alternatives were Dffered during the Ho.use debate o.n the flDDr. The first was a 
Ho.yer (D-MD)/Greenwo.o.d (R-PA) substitute which wDuld ban all po.st-viability abDrtio.n 
pro.cedures with an exceptio.n if the wo.man's life were in jeo.pardy o.r if she faced "seriDus adverse 
health cDnsequences" witho.ut the procedure. The Ho.yer/GreenWo.Dd substitute was ruled nDn­
germane by the Ho.use parliamentarian and a mo.tio.n to. appeal that ruling failed by a vDte Df265-
165. A secDnd mo.tiDn to. recommit, o.ffered by Co.ngressman Frank (D-MA), wo.uld have 
amended the underlying bill to. provide a health exceptio.n where the prDcedure is perfo.rmed to. 
spare a WDman "seriDus adverse lDng-term physical health co.nsequences." This health exceptiDn 
wo.uld have applied to. bo.th pre- and po.st-viability abDrtio.ns using the "partial birth" methDd. 
That mo.tiDn failed 149-282. 
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Opponents of these two alternatives argued that both health exceptions were either overly broad, 
and therefore would not prevent any procedures, or unnecessary, because there is no instance 
where this specific procedure is medically necessary to protect the health of the mother. House 
Judiciary Committee Chairman Henry Hyde, one of the leading proponents of the legislation, has 
gone even further in publicly stating that, while he will trade "a life for a life," he will "never trade 
life for health." Given Mr. Hyde's position, which has broad support in the Republican caucus, it 
is extremely unlikely that any late-term abortion measure that contains even a very narrow health 
exception will pass the House. 

SENATE CONSIDERATION 

You will recall that last September the Senate failed by nine (9) votes to override your veto of this 
legislation (57-41). Senator Lott has indicated that "partial birth" will be on the floor when he has 
the votes to override a veto, but Senator Daschle is preparing for consideration at any time this 
month. 

The Senate dynamic is somewhat different from the House. First, in his leadership role, Senator 
Daschle has taken a personal interest in trying to find a compromise that will pass and is also 
consistent with Roe ys Wade. Both Senators Daschle and Mikulski recently spoke out strongly 
in a Democratic caucus meeting that Members should not make up their minds about this issue 
until after they have considered an alternative being crafted by Senator Daschle (discussed below). 

To date, only one Senator who voted against the "partial birth" abortion ban last year has publicly 
announced that he intends to switch his vote to support the ban -- Senator Hollings, who is up for 
reelection in '98 and whose state of South Carolina recently enacted a "partial birth" ban (March 
1997). Other states that have recently enacted similar bans are listed below. 

For his part, Senator Daschle thoroughly understands this area and intends to cast a wide net to 
try to capture what he regards as the center here. He has held a number of meetings with his 
colleagues on both sides of the aisle and they have encouraged him to continue his efforts. His 
aim is to try to construct language that gets the votes to pass the Senate and he is talking to 
Senators personally to see what it will take to secure those votes. Senator Daschle also 
recognizes, though, that ifhe is unsuccessful in getting a majority vote, he still must get a strong 
vote on his alternative in order to keep enough Members voting to sustain the veto. 

The Daschle alternative would ban all abortions after fetal viability unless the mother's life or 
health is truly endangered. The health exception is being drafted to cover three categories of 
medically diagnosable conditions based on their severity: (l) disease or illness related to the 
pregnancy itself, such as serious heart damage or severe hypertension; (2) inability to treat 
aggressive cancers or life-threatening conditions such as non-Hodgkin's lymphoma, breast cancer, 
leukemia or diabetes complications; and (3) injury or loss of function such as paralysis, uterine 
rupture or future fertility. These categories set parameters to cover circumstances connected 
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rupture or future fertility. These categories set parameters to cover circumstances connected 
directly to continuation of the pregnanCY but the ultimate decision of which conditions fit within 
these categories is left to the physician's best judgement. In terms of the sanctions, like the 
Republican bill, Daschle's alternative also provides for criminal penalties where the ban is 
violated. [Daschle one-pager attached] 

There may be a series of targeted amendments offered as well that will be designed to focus 
attention on the health issue. For example, amendments could list specific health conditions that 
would be excepted like breast cancer or diabetes. Another approach would be an amendment that 
would require that the procedure most protective of a woman's health be used. These would be 
constructed as message-type amendments to be used only if necessary. 

Basically, there are six (6) pro-choice Republicans very much in play for Daschle to pick-up on his 
compromise: Campbell, Chafee, Collins (ME), Jeffords, Snowe and Specter. Senator Snowe, 
who has been working closely with Daschle, has indicated that Hutchison (TX), Roth and Stevens 
are also possible pick-ups but they are long-shots. Daschle has asked Snowe to continue to work 
her Republican colleagues. With these Republican numbers, Daschle will have to get almost all 
45 Democrats in order for his alternative to pass. During the last Congress, four (4) Democrats 
currently serving voted against a Boxer amendment (Hoyer/Greenwood-type language) which 
would have applied the ban post-viability only with a health exception: Breaux, Ford, Reid (NV) 
all three (3) pro-life and Conrad (mixed voting record on abortion). The pro-life Democrats will 
be the most difficult for Daschle to convince to vote for his alternative because of the strongly 
held pro-life view that there should be no exception for a woman's health. Both Reid and Breaux 
are up for reelection in '98. New Senators Landrieu and Cleland will require some work to get 
their support. In terms of pro-choice and mixed-voting-record Democrats who supported 
overriding your veto -- Biden, Conrad, Dorgan, Leahy, and Moynihan -- most, ifnot all, of them 
will vote for the Daschle alternative. Biden, Dorgan and Leahy voted for the Boxer amendment 
and Moynihan was absent the day of the vote. 

Much of the outcome here depends on the procedural posture under which this compromise 
arises. While we do not know what that situation will be when the Senate takes this matter up, 
we can be sure that if the Republicans believe that the Daschle alternative actually has a chance of 
passing, they will demand at least a separate up or down vote on the underlying Republican bill 
and there would also be an up or down vote on Daschle. If both pass, both would go into 
conference with the House-passed bill that you vetoed last year, and we certainly cannot predict 
what the outcome would be of this conference which would be under the exclusive control of the 
Republicans. It is likely that they would simply come back with the bill you previously vetoed 
since most House Republicans, lead by Messrs. Hyde and Canady, are unlikely to accept any 
measure which contains a health exception. Another possibility is that they would keep both 
Daschle and the vetoed bill together but further narrow the health exception in the Daschle 
alternative. Keep in mind though that the Daschle health exception only applies to 
abortions atkr viability. This means that, if they combine the Daschle alternative with the 
Republican bill, the Republican biII would control in cases where the "partial birth" 
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procedure is performed before viability and therefore, in such instances, there would only 
be an exception for the life of the mother but ruu her health. . 

Procedurally, Daschle's vote count will be higher if Members are able to cast votes on both his 
alternative and on the underlying Republican bill -- there will be a lot of folks who would vote for 
both. Members like those who voted for the Boxer amendment and also supported an override 
would fit into this category. Leahy, Biden, Specter, Campbell and Dorgan are examples. In 
addition, both Cleland and Landrieu are candidates for voting for both versions. Hollings is 
obviously in this category now as is freshman Senator Tim Johnson (D-SD) who voted to 
override your veto when he was in the House. A measure which contained both the Daschle 
alternative and the underlying Republican bill would probably have the votes to pass the Senate. 

Another component of this mix is the strong, unabashed pro-choice wing which includes Members 
like Boxer, Feinstein and Moseley-Braun. Bolstered by the pro-choice lobby, this group has 
warned Senator Daschle that they will not support his alternative if the health exception is too 
narrowly drawn. While this group is not a large one, the vote situation is so tenuous that Daschle 
does not have a vote to spare on his alternative. For now, he is continuing to canvas other 
Members and when he has a better idea of his vote count, he will be able to determine the best 
course of action to take with regard to this group. The language in the alternative is still fairly 
fluid and changes can be made to accommodate these Members; but in the end, this group will 
have to come back into the fold. Of course, there is absolutely no danger of any Senators in this 
group voting to override a veto. 

Mention should also be made of Members who are up for re-election in 1998. Senator Harkin has 
painted for a number of these Democrats -- most notably Senators Murray, Dodd, and Feingold-­
a very dire description of how his vote to sustain your veto played in his '96 race. As for Dodd, 
and to some degree Lieberman, another concern is the fact that moderate House Republican Chris 
Shays (CT) switched and voted to support the measure. The pro-life community is spending a 
substantial amount of money running TV ads in certain key states. But countering the Harkin 
experience is Senator Durbin's '96 race; Durbin has told a number of Members that what matters 
most is how they talk about this issue. 

If the Daschle alternative does not pass, the question becomes which supporters of his alternative 
will vote for final passage of the Republican bill? As previously pointed out, a strong Daschle 
vote just shy of passing will likely help in much the same way the Boxer vote happened last year ~-
47 Senators voted for her amendment and 41 voted to sustain the veto. 

Finally, the ultimate success ofDaschle's effort either in passing or getting veto override strength 
depends a great deal on the rhetorical battle that will become much more intense as this bill goes 
to the floor. So far, unlike the House, Senate Republican have not been able to publicly unnerve 
the Daschle bloc. This is due more than anything to the hard work being put into this effort by 
Senator Daschle and his team. The fact that the effort has become a Leadership driven initiative is 
also critical. So the proponents' argument that the recent exposure of the "lies" told by the pro-
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choice lobby should cause Senators to reevaluate their position is being countered by the Daschle 
camp wjth the fact that, unlike the Daschle a1ternatiNe, the Republican bill would not stop a single 
abortion; it would merely result in abortion b other methods all ofw . . to 
t e woman y con ras ,t e a ternative would outlaw these late-term abortions entirely 
no matter what the method and thereby actually reduce the number of abortions in this country 
without putting women at unacceptable risk. Finally, the Daschle approach permits the argument 
that even if Congress overrides your veto, the Republican bill will be struck down because its pre­
viability restrictions significantly intrude upon the essential holding of the Roe ys Wade decision. 
Enactment of the Daschle alternative allows Congress to pass a comprehensive, constitutional ban 
to stop unnecessary abortions of viable fetuses and is a ban that you would sign. 
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STATES THAT HAVE RECENTLY ENACTED PROCEDURE SPECIFIC BANS 

Georgia: "Partial-Birth" Ban (March 1997) 

Michigan: ''Partial-Birth'' Ban (June 1997); legal challenge filed 

Mississippi: "Partial-Birth" Ban (March 1997) 

Ohio: "Dilation and Extraction" Ban (August 1995); enjoined by Federal district court and appeal 
filed with 6th circuit 

South Carolina: "Partial-Birth" Ban (March 1997) 

South Dakota: "Partial-Birth" Ban (March 1997) 

Utah: "Partial-Birth" and "Dilation and Extraction" and "Saline Abortion" Bans (March 1996) 
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Bipartisan Alternative to S. 6/H.R. 1122 

S. 6, the "Partial Birth Abortion Ban", would outlaw the procedure physicians call dilatation and 
exlnlction (D&X) at any stage of pregnancy - with no exception for the health of the n10ther - bUl 
allow other, sometimes more dangerous abortion procedures to be used in its place. 

\. , 

\'" , l' • 

The bipllltisan alterna~VQ t9 S. 6 would ban 1!:U abortions after fetal Viability (when the fetus can 
sustain survivability outside the womb with or without life support) unless the mother's life or 
health is truly endangered. The health exception to the comprehensive ban is being written to cover 
only very rare situations that arise from complications of the pregnancy itself, such ac; t'lerjOlls heart 
damage (cardiomyopathy), severe hypertension (pre-eclampsia), and, as in the c~c;es of some 
WOmen carrying soverely deformed fetuses, uterine (Uptun:: !Uld othcr injuries; from pre-existing 
conditions that become very dangerous. such a.<; complicatiuns from diabeteJ; (blindness. 
amputation); or from newly diagnosed disea.<;es, such as aggressive cance.rt:l (acute leukemia or 
breast cancer) that reqUire lreatrnent that cannot be given during pregnancy. 

, .. 

Constitutional Paranleters Limiting Government Restriction of Abortion 

Right To Te,.miflare Pregnamy Prior To Viability: Roe iI. Wade held that the Constitution protects 
"a woman's dcdsion whether or not to tenninate her pregnHllcy." This holding was rcaff"lITTled in 
Plann~d Pru;:~I;llhood of Southeastern Pennsylvania V Casey, in which the Supreme Court held that 
'.'it is a constitl.ltionalliberty of the woman to have some freedom to terminate her pregnancy." 

Viability Dcjined: According to the Court. "viability is the time at which there is a realistic 
possibility of maintaining and nourishing a life outside the womb, so that the independent existence 
of tile second life can in reason and aU fairness be the object of state protection that now overrides 
the rights of the woman." Although the actual point of viability varies with each case, it is 
generally reached between the 23rd and the 28th week. . 

Government May Ban Abortion After Vjability: In~. the Suprerr,te Court reiterated ~'s 
detennination that after viability, the State may ban abortion, Many statc.'1 have done so, and po~t­
viability aboruons comprise less than 0.5% of all abortions (99% occur in the ftrst 20 week.<;). . 

Ban Must Have An Exception When A Woman's Life or HealthlrAiRisk: According to Roc and 
Casey, although the State has a legitimate interest in preserving potential life. and may promote this 
interest by prohibiting abortion once the fetus attains vjability, it may not do so when 'preventing an 
abortion would endanger the life or health of the mo~ TIle Coun has consistently held that 
"maternal health [must] be the physician's paramount consideration. n 

Would S. () prevent aborttonsl No. S.6 would not stop a single abortion; it would merely 
result in abortion by a different methO,d, such as induction, hysterotomy (plQ-tcrm c-5cction), or 
dilatation and evacuation (D&E) - all of which pose a. greater risk to the mother's health in certain 
cases.' . 

Can S. 6 becolne permanent law? No. Even if Congress overrides a Presidential vetu, S. 6 
is clearly unconstitutional. so it will be druck down by the courts and have no ultimate effect. 

Can s.omethine. be done to stop "nnecessary abortions of viable fetuses? Yes. 
Congccss can pass a comprehensive post-viability abottion ban with a narrow life. and health 
exceptiOrt that will outlaw these very late-term abottions. 'This will actually reduce the number of 
abortions in this country without putting women at unacceptable risk. This ban would be 
constitutionaJ. and the President would sign it. 


