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DRAFT BACKGROUND MEMORANDUM FOR EQP PRINCIPALS MEETING

FROM: REBECCA BLANK
ELENA KAGAN
SALLY KATZEN
JOE MINARIK

Subjéect:Meeting on Income and Poverty Measures
purpose of the Meeting

In early 1999, the Census Bureau will publish alternative measures of poverty based on the
proposals contained in the 1955 National Research Council (NRC) report, Measuring Poverty:
A New Approach. The current official poverty measure dates back to the 1960s, and while it
has been an important contributor to public debate and policymaking, the NRC report
reflects a broad consensus that the measure is out-cf-date and in need of revision.

Poverty measurement involves two concepts: (1) A definition of family income; and (2) A
"threshcld" against which income is compared to determine if a family is poor. Changes in
these two concepts will have a direct impact on statistics used by the public for
informaticonal purposes. Changes will also likely have an effect on Federal programs as
well.

Because of the importance of an independent statistical system, the Census Bureau plays the
major role in deciding technical issues regarding poverty measurement. However, because of
the important policy and political implications of the poverty concept, Census has asked
for advice from the EOP (because OMB, through OIRAs Statistical Policy Office, is the
statutory arbiter of the "official" poverty measurement methodology) on the upcoming report.

In response toc Census request, CEA, DPC, NEC, and OMB formed a policy working group.

(Among the agencies, only the Deputy Assistant Secretary for Human Services Policy at HHS
was invited to participate because of her expertise on poverty measurement.) This working
group has held a series of meetings, and prepared the attached memo to outline its
tentative guidance to Census. The meeting of EOP Principals is intended to review the
working groups ceonclusions before they are transmitted to Census. It is important to
emphasize that we are only being asked to give advice te the Bureau of the Census; what it
actually publishes is its decision.

There are four global issues to be decided; the first two are most pressing because we need
to give guidance to Commerce as soon as possible:

1) Should the Census Bureau select or highlight a single alternative poverty measure, or
present several equally in its forthcoming report? Do the principals have a single
preferred measure that they would like to see replace the current cfficial measure? Would
anointing a single measure at this time be premature, and prejudge the analytical process?
Would it raise ire in the Congress? If we do not anoint a single preferred measure at this
time, will it be difficult to select one later should we want to switch the "official®
definition to one of the proposed alternatives?
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2) There are also two technical issues (policy options 1 and 4 in the background memo) that
require careful consideration.

*Should we advise Census to benchmark the new poverty measure to the old poverty rate in
the current year {so that the number of people classified as poor would remain the same,
élthough the distribution would change}? Should Census implement the NRC recommendations,
~which would result in a higher poverty rate (e.g., 18% rather than 13.7% in- 1996)7

*Tf there is -only one measure reported by Census, should it account for differences in
medical out-of-pocket (MOOP) expenditures among households in the way recommended by the
NRC, namely, subtracting them from income before a familys poverty status is calculated?
(An alternative choice is to add them to the thresholds -- which of these methodologies
should be used is a technical choice best left to Census.) If we believe that several
measures should be equally reported by Census, should one of them account for medical
expenditures using a different methodology?

3) How should the Administration proceed toward a new official measure of poverty? Should
it proceed along a timetable to replace the current official measure before the end of this
Administration? If so, what process do we need to establish to move forward on this in a
timely fashion? Or, should the Administration proceed more cautiously, letting a consensus
build around a preferred measure among the community of users of poverty statistics, but
possibly lessening the chances that the official measure is ultimately changed?

4) In addition to OMBs designation of the "official" poverty measurement, HHS also issues
administrative poverty guidelines, used in certain program eligibility calculations. If
revised poverty thresholds are adopted as part of a new poverty measure, would the
Administration continue the old administrative poverty guidelines, or make them consistent
with the new threshold measure? If the guidelines are made consistent, would the
Administration make programmatic changes to mitigate the effects on eligibility and
spending of switching to the new guidelines?

FF]

TECHNICAL BACKGROUND ON INCOME AND POVERTY MEASURES

The Current Poverty Measure

The methodolcgy by which current poverty thresholds are determined was developed in the
early 1960s by Mollie Orshansky, a staff economist at the Social Security aAdministration.
She developed a set of poverty thresholds that vary with the number of adults, the number
of children, and the age of the family head. These thresholds represent the cost of a
minimum diet multiplied by 3 to allow for non-food expenditures. The multiplier of 3 was
chosen because the average family in 1955 spent one-third of its after-tax income on food.
Since the late 1960s, the thresholds have simply been updated annually to adjust for price
inflation -- i.e., the measure of poverty has remained virtually unchanged for 35 years,
despite substantial changes in family behavior and government policy.

The NRC panel identified several weaknesses in the current poverty measure:

*The current poverty measure takes no account of changes in taxes (i.e., the expansion of
the EITC) or in-kind benefits (i.e., Food Stamps).

*The current measure does not distinguish between the needs of working and non-working

2.
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families. In particular, it does not reflect the cost of child care and other work
expenses for working low-income families.

*The current poverty measure takes no explicit account of medical care costs, which vary
significantly across families and have increased substantially since the current poverty
measure was developed.

The NRC Recommendations

In order to understand the NRC panels recommended revisions, one must understand the basics
of determining poverty. A family is considered poor when its resources fall below a
predetermined poverty line or threshold. Therefore, one must develop a methodology for
estimating family resources and for defining the threshold resource level below which a
famiiy is considered poor.

1.Defining Family Resources

Under the current poverty calculation, the definition of family resources is cash income.
The NRC recommendations would estimate family resources as:

Family resources=Cash income + Near-money in-kind benefits - Taxes - Child care costs -
Work expenses - Child support payments - Out of pocket medical care expenditures (including
health insurance premiums)

The rationale for subtracting taxes, work and medical expenses from family resources is
that these expenditures are typically not discretionary and reduce the family income
available to achieve a basic quality of life.

There is near consensus among researchers that adjusting for near-money in-kind benefits
(primarily Food Stamps and housing subsidies} and taxes would be an improvement in how
poverty is measured. There is slightly less agreement on whether child care costs, work
expenses, and child support payments should also be deducted because an unknown proportion
of these expenses is likely discretionary. (The NRC proposes to cap the amount ¢f child
care and work expenses that can be subtracted to deal with this problem.) As discussed
below, the adjustment for out-of-pocket medical care expenditures 1s more controversial.

2.Defining a Poverty Threshold

A threshold must be determined against which to compare a familys resources. The NRC

panel recommends basing the threshold on expenditures on "necessities" (food, shelter, and
clothing) plus a little more. Specifically, the NRC panel recommends selecting the 30th to
35th percentile in the distribution of annual expenditures on food, shelter, and clothing
among families of four (two adults and two children), and then multiplying this expenditure
level by between 1.15 and 1.25. Thresholds for other family sizes and types would be
determined by an equivalency scale calculation.

The NRC recommends adjusting these thresholds to take into account geographic variation in
cost of living, based on differences in housing costs by region and by city-size. It also
" recommends adjusting the thresholds over time by recalculating them from expenditure data

on an annual basis.
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OPTIONS FOR DISCUSSION
1. Recommendation regarding determining the level of the poverty threshold.

The NRC panel acknowledges that the actual level at which the poverty threshold is set (and
hence the final poverty rate} is inherently arbitrary and cannot be determined on the basis
of purely statistical judgements. There are two primary options:

A. The NRC alternative. As described above, the NRC panel recommends establishing a
threshold based on the 30th-35th percentile in the distribution of annual expenditures for
a family of four, with a small multiplier to account for additional small personal
expenditures. As shown in Tables 1 and 2, column 3, this would raise the 1996 poverty rate
from 13.7% to 18%, and increase poverty among all subgroups. In addition, {(as described
further in QOption B) this change will alter the composition of poverty among various
subgroups.)

B. Benchmarking. The NRC banel also considered poverty estimates that benchmark the
alternative poverty rate to equal the old poverty rate in a given year. The Census has
done a number of such benchmarked calculations for 1996, as shown in Tables 1 and 2, column
2. (The report issued early next year would benchmark to 1997.) Benchmarking would assure
that the aggregate poverty rate is identical for the official and the alternative measure
in the benchmark year. But the distribution of poverty among subgroups within each measure
would differ (see Table 2). 1In general, working families and families with large
out-of-pocket medical expenses become poorer and non-working families with substantial
in-kind benefits become less poor. This has geographic as well as subgroup poverty rate
implications. Similarly, both historical and future trends would differ. For instance,
the alternative measure is identical in 1996 but higher in 1991. (The faster fall using the
alternative measure is largely due to the expansion in the EITC.) )

Pros of using the NRC measure:
*Incorporates the recommendations of the NRC panel, based on their professional judgement
from the best available evidence.

*Generates dollar threshold levels that are guite similar to the current dollar thresholds
{(although the resources to which the thresholds would be compared are quite different).

Cons of using the NRC Measure:
*Results in a higher poverty rate {although the trends over time are similar.)

Pros of Benchmarking:
*May provide an easier transition to the new methodoclogy because there will not be a change
in the overall level of poverty.

*Focuses the arguments on the relative distribution of who is poor rather than how many
pecople are poor.

Cons of Benchmarking:

*Violates the NRC recommendation that the threshold should be based on the 30th-35th
percentile in the expenditure distribution. In order to benchmark, the threshold falls to
{about) the 25th percentile of expenditures on food, shelter, and clothing.

4-
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2. Recommendation regarding updating the thresholds over time

Currently the poverty threshold is updated annually using the CPI. This, however, does not
allow for adjustments that reflect changes in underlying consumption patterns that might
affect the revised thresholds. For instance, food prices have decreased relative to other
goods over time, while housing prices have inqreased. There are two options:

(A) Recalculate the thresholds annually as a share of consumption on food, shelter, and
clothing. {(This is recommended by the NRC panel.}

(B) Update the threshelds on a year-to-year basis using a price index (preferably one based
only on food, shelter and clothing). Implement a regular process (every 5-10 vyvears) of
reviewing the poverty measure and recalculating the thresholds.

Pros of Re-calculating the Thresholds:
*Regular recalculation will allow the poverty thresholds to reflect more accurately changes
in consumption patterns and standards of living.

*Without an expectation that the thresholds will be re-calculated regularly, it may be hard
to update them at all.

*Inder certain data circumstances, recalculation could move the threshold a large amount or
in an unexpected direction. This might raise substantive and political concerns.

Pros of Updating Using the CPI:

*Using the NRC methodology, the poverty thresholds are somewhat relative (i.e., they are
affected by changes in the distribution of household expenditures.) As a result, they are
a moving target and do not provide an absolute standard of need. A CPI adjustment would
make it easier to compare poverty from vear-to-year against a constant standard.

*Because consumption patterns and standards of living change slowly, it may be better to
take them into account periodically rather than annually.

*An update with a CPI for necessities only (food, clothing, and shelter) may capture most
of the relevant changes and would make it easier in the short run to understand the
updating procedure.

*The data may not be good enocugh for an annual re-calculation of the thresholds;

NOTE: The EQP Policy Working Group recommends Option {(B).

[}

3. Recommendation as to whether thresholds should be adjusted for: gecgraphic variation.

The NRC panel recommended adjusting the poverty thresholds for cost-of-living differences
across regions and by city size. Census proposes to make such adjustments based on housing
cost differences {(which have much greater regional/city size variation than food or
clothing.}
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Pros of Adjusting for Geographic Variation in Cost of Living:
*Most statisticians and economists agree that such adjustments should be made if data are
available.

Cons of Adjusting for Geographic Variation in Cost of Living:
*There is no one "right" way to make such adjustments and the issue could be highly
politicized.

*The data available to make such adjustments are limited and may not be entirely reliable.

*Implementing such an adjustment in the poverty line threshold could lead to pressure to
provide regional cost adjustments in a wide variety of other government programs, from
Social Security benefits to tax payments.

NOTE: The EOP Policy Working Group recommends against geographic price adjustments.

4. Recommendation regarding how to account for medical care expenditures.

Since the mid-1970s, analysts have been concerned that the official poverty rate overstates
the extent of poverty among beneficiaries of Medicare, Medicaid, and private heélth
insurance. At the same time, the official poverty rate may understate the extent of
poverty among populations with large medical expenditures. Most analysts agree that, in
principle, medical care "needs" should be incorporated into the calculations of the
threshold and family resources (i.e., families with higher medical needs should have higher
thresholds; those with more generous medical benefits should be considered to have more
resources; and those who must spend more to achieve "good healthﬂ should have those
expenses subtracted from their resources). However we cannot observe a familys medical
need. In addition, it.is not clear that one can simply impute the cash value of insurance
benefits and add this to income. The "extra" benefits received from insurance to cover
expensive medical services do not provide income that can be used for any other purpose.

To understand the difficulties, consider including medical benefits into the income
calculations. Adding medical benefits to income, without also adjusting the poverty
threshold, has the perverse effect of making sicker individuals appear better off. Other
proposals to adjust the poverty threshold (without also adjusting resources) run into
similar problems.

In the end, the NRC panel recommended subtracting all medical ocut-of-pocket (MOOP)
expenses (including health insurance premiums) from income, without trying to value health
insurance as a part of income or medical need as a part of the thresholds. Hence, family
resources are measured net of MOOP. Those individuals with good insurance will have few
out- of-pocket expenses; those without insurance who face health problems will have lower
measured incomes as they pay more for medical care.

This adjustment accounts for the larger poverty rates using the NRC methodology. For
example, in 1996 the poverty rate was 13.7% using the current methodology; it would have
been 18% using the NRC methodology, but only 13.2% using the NRC methodoleogy without the
medical expenses adjustment. This adjustment nearly doubles the poverty rate for the
elderly, raising it almost to the rate for children. This adjustment is one of the most

[
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controversial of the NRC recommendations.

There is general agreement that ignoring medical care and medical expenses entirely is not
a good idea, particularly given the rapid increase in medical costs in the past 30 years,
the extent of uninsurance among the low-income peopulation, and this Administrations concern
with it. In addition, if we do not adjust for medical care (in some way) now, it may be
much harder to do so in a few years when we will have better data (because the change will
be so dramatic it will be viewed as another big methodology. change).

There are three approaches to incorporating medical care and expenses:

{p) Follow the NRC recommendation and subtract MOOP from family resources. This makes
families with unreimbursed medical expenses less well-off than other families.

(B) MOOP could be added to the thresholds rather than subtracted from resources. {The
choice between options (A) and (B) is a technical decision that Census should address.)

(C) Try to impute the value of health insurance to resources, so those with insurance have
higher resources. Health insurance should then also be imputed into the thresheclds.

Pros of Adjusting for MOOP {(either options (A} or (B)):

*While not perfect, under the NRC recommended adjustment families with higher unreimbursed
medical expenditures will be "poorer." The NRC recommended adjustment would alsc be
sensitive to changes in health care financing that would decrease MOOP and thereby increase
disposable income and reduce poverty.

" Cons of Adjusting for MOOP (either options {(A) or (B)):

*The data that are currently available are out-of-date (but we should have updated
information available in a more timely fashion within another vyear.)

*The NRC recommended approach relies on the controversial assumption that all medical care

" expenditures are nondiscretionary. (This concern could be mitigated to some extent by

imposing a cap on the amount of medical expenses.)

Pros of Imputing the Value of Health Insurance into Resources and Thresholds:
*Provides a more complete accounting of all medical resources available to a family.

Cons of Imputing the Value of Health Insurance into Resources and Thresholds:
*There is no accepted "correct" way to do this. The data here are probably more unreliable
‘than the data needed to impute the value of MOOP to families.

*Many analysts agree with the NRC panel that the value of health insurance is quite
different than (say) the value of food stamps, which are far more fungible. Mixing in
health insurance coverage with economic need causes interpretational and conceptual
problems to a measure of economic need.

*To date, Census has been following the NRC recommendation. TIf we asked them to switch to
this approach, it might reguire substantial additional work and seriously delay their report.

NOTE: The EOP Policy Working Group recommends that Census incorporate medical care in some
way and recognizes that option {(A) 1s the most practical and realistic for the short term.

7.
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However, the group strongly recommends that Census thoroughly investigate the impact of
cption (B}, and continue work on other approaches to incorporating medical care and
expenditures, such as by wvaluing medical health insurance (cption (C)}.

5. Recommendations regarding which alternatives Census should publish and/or how they
should be presented.

The current plan is to publish a small number {maybe 3) of alternatives. For instance, the
Census could publish a 1997-benchmarked poverty rate and a NRC-alternative poverty rate,
providing two alternatives. Or it could publish a 1997-benchmarked poverty rate including
all of the NRC recommendations, and then publish the same thing without MOOP, or without
geographical price variation. {There will be extensive appendices in this report that will
report a wide variety of different poVerty calculations, to demonstrate the statistical
properties of the poverty measurement recommended by NRC.)

*Will it be confusing to publish multiple (even a small number of) alternatives, as opposed
to only one alternative? How will this affect how the report is received? How should

these be presented?

*What problems will ‘it create to have multiple alternatives if at some future point we want
to redefine the official poverty rate to one of these improved alternative measures?

EBaTable 1. Poverty Rates and Thresholds under Alternative Measures, 1991-96, CPS

Official BenchmarkedNRC
measure  to 1996Experimental

Poverty Rates
1991 14.2 14.5 18.9

1992 14.8 15.3 19.6

1993 15.1 15.7 20.2.
1994 14.6 14.7 19.0

1985 13.8 13.8 18.2
19%6 13.7 13.7 18.0

Thresholds for 2 adults
and 2 children (in dollars)
1991 13,812 11,891 13,891

1992 14,228 12,249 14,309
1993 14,654 12,616 14,738
1994 15,029 12,938 15,115
1995 15,455 13,305 15,543
1996 15,811 13,698 16,002

@aTable 2. Poverty Rates under Alternative Measures, 1996, CPS

Official BenchmarkeddNRC
measure to 1996Experimental

All persons 13.7 13.7 18.0

-8-
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Children 20.5 18.1 23.8
Nonelderly adults 11.4 11.5 15.0

Elderly 10.8 15.6 20.4

wWhite 11.2 11.8 15.6

Black 28.4 25.2 32.0

Hisgpanic origin 29.4 28.5 37.7
One or more workers 9.5 10.0 13.6

Persons in family of type:
Married couple 6.9 7.8 11.1
Female householder 35.8 32.3-40.4

Geographic regions:
Northeast 12.7 14.3 18.8
Midwest 10.7 10.3 13.8
South 15.1 14.2 18.3
West 15.4 16.1 21.0

Metro/CC 19.6 19.2 24.7

Not CC 9.4 10.6 14.1
Nonmetro 15.9 13.5 17.5
FE

APPENDIX

The Effect of the Poverty Measure con Program Eligibility and Benefits

The Congressional Research Service has identified 26 programs that are affected by the
measure of poverty. Many of the program connections to the poverty definition are unique,
and many are highly complex. Hence, we do not yet have a precise estimate of how program
costs or coverage would be affected.

We should not leap to the conclusion that this large number of programs would dictate a
large Federal cost impact of a new measure of poverty. Many of the affected programs are
small, and many of the programs may be affected to only a limited degree by even a change
in the measured aggregate incidence of poverty. Some of the programs are discretionary,
meaning that their aggregate cost is set by appropriation; a change in the measure of
poverty would affect only the geographic distribution of those funds (though that could, in
itself, be a matter of political concern, if such reallocations should prove to be
significant). However, where at least a few large programs are invelved, it is essential
to investigate the potential impact carefully.

There are two schools of thought on the potential budgetary or allocational effect of a
change in the definition of poverty.

Gordon Fisher, the analyst at HHS who oversees the production of the poverty guidelines
used in some programs, presents one perspective in a recent paper:

A number of people believe that the poverty guidelines affect many big entitlement

-g-
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programs. That belief is an exaggeration of the actual situation. Most of the Federal
programs using the guidelines are medium-sized or small, with only a few big programs.
Moreover, most...are discretionary programs...Only a few programs using the guidelines are
mandatory: Medicaid, the Food Stamp Program, and child nutrition programs (mainly the
National School Lunch Program) .lG. Fisher, " Disseminating the Administrative Version and
Explaining the Administrative and Statistical Versions of the Federal Poverty Measure."
Clinical Sociclogy Review, vol. 15 (1997}, p. 165.1

Offering a different perspective, a recent issue of Focus, the periodical of the Institute
for Research on Poverty, notes:

For example, the NRC study panel proposed that the measure take inte account work-related
expenses in families where at least one person is employed. Such a change could have
important implications for the allocation of federal funds between local areas where the
proporticns of working and nonworking families differ. 1Including geographic variations in
housing costs might have similar far-reaching effects. Before introducing a new property
measure for program purposes, policy makers must determine whether the resulting
redistribution of resources will be more equitable, or will have unexpected and capricious
effects.

As Fisher suggests, the discretionary - mandatory distinction is important. As noted
above, the issue for discretionary programs is not the amount of funding, which is
determined by appropriations (though Congress could change future appropriations under the
influence of a changed measure of poverty). but rather the gecgraphic allocation of a fixed
amount of appropriations. The geographic allocation of relevant discretionary program
funds can depend upon the incidence of poverty in particular locations. Therefore, these
programs are affected by the actual poverty measure, based on the official thresholds and
income concept. The ties between these programs and poverty vary considerably, and staff
are undertaking the task of determining how much effect a change in the poverty concept
could have. These allocations may or may not change by much, depending upon the extent to
which the new poverty measure reallocated poverty geographically; the role of poverty in
the allocation of the discretionary funds (some programs use poverty as only one of several
indexes by which to distribute funding); the lag between the measurement of poverty and the
actual effect on the program (some programs use poverty as measured in the decennial
census); and other factors that can be determined only through a program-by-program search.

Besides the official poverty thresholds and the income definition, there are poverty
guidelines. The Federal poverty guidelines are the version of the official poverty measure
used for program purposes. They are issued by HHS annually, and are based on a simplified
and updated version of the previcus years Census poverty measure.

Staff are in the process of determining the potential effects of a change in the poverty
measure on the two largest programs affected by the poverty measure, Medicaid and the Food
Stamp Program, as well as the smaller programs. In Medicaid, while most recipients qualify
for coverage because of their participation in other means-tested programs such as TANF and
8§81 (programs that do not. use the poverty line in their eligibility criteria), changes in
poverty thresholds could affect at least three major Medicaid eligibility groups: women,
infants and children up to age 6 with family incomes below 133 percent of poverty and
children from age 6 to 18 with incomes at or below the poverty level (this provision is
being phased in for all poor children under age 19 by FY 2002); families, children and
other uninsured in the Medicaid waiver States that have extended coverage beyond current
law requirements based on income in relation to the poverty guidelines; and new groups of

-10-
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low-income Medicare beneficiaries who qualify for partial coverage under Medicaid. In all,
people whose eligibility for Medicaid is related to the poverty line are estimated to
account for about 20 percent of Medicaid recipients. Since most are in families with
incomes well below the specified level, only a small fraction would actually be affected by
a poverty line change. Further, most of the new enrollees would be children, whose average
health care costs are low. Still, Medicaid is such a large program that even a small
proportionate change in costs could involve a significant number of dollars.

The poverty guidelines are used in the Food Stamp Program to set gross income
eligibility--only families with grogss incomes below 130% of the poverty line are eligible
for food stamps. Actual food stamp benefits are calculated based on net income,
however--income after deductions for work expenses and variocus other things. Net income is
compared to a specific benefit allotment, determined nationally for each family size, and
that benefit is reduced by 30 cents for every dollar of net income the family receives. In
practice, the benefit allotment for most families with incomes near the gross income
eligibility limit would be small. Many families would be eligible only for zero benefits.
Even where families are eligible for some positive benefits, take-up rates among those
eligible for small amounts of food stamp benefits tend to be low--the hassle of getting and
using food stamps exceeds their value for most such eligibles. Thus,. the gross income
eligibility cut-off for food stamps is more theoretical than real--families at or near 130%
of the poverty line will almost always be eligible only for very low or zero benefits, and
are unlikely to participate in the program. For these reasons, we would expect the effect
on Food Stamp costs to be smaller than that for Medicaid.

S11-
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March 27, 1997
MEMORANDUM FOR THE PRESIDENT

FROM: BRUCE REED
ELENA KAGAN

SUBJECT: WELFARE REFORM -- PRIVATIZATION AND MINIMUM WAGE

We must soon provide guidance on two welfare reform issues of importance both to States and
labor unions: (1) whether states can privatize certain administrative functions of the Food
stamp and Medicaid programs and (2} whether worker protection laws -- particularly the
minimum wage (Fair Labor Standards Act) --'apply to work programs under the new welfare
law. This memorandum outlines recommended approaches to dealing with these issues. The
recommendation on privatization will give states part of what they want while angering
unions; the recommepdation on worker protection laws will please the unions while angering
states.

Privatizing Food Stamp and Medicaid Administration

The new welfare law explicitly allows states to contract with private entities to
administer Temporary Assistance to Needy Families {TANF). The Administration now must
decide how to respond to two requests to privatize administration of other federally funded
benefit programs. Texas wants to contract out, on a statewide basis, administration of
both the Food Stamps and Medicaid programs; Wisconsin wants to privatize administration of
the Food Stamps program in a number of counties, though the need for an administrative
decision on this plan is not as pressing. Federal approval of these requests will
establish a policy for other states as well.

States that want to privatize believe that a competitive contracting process will result in
greater program efficiencies while adequately protecting program recipients. (Because
Medicaid and Fecod Stamps remain federal entitlements, private contractors determining
eligibility for the programs would have to follow federal eligibility rules.) Organized
labor is concerned that privatizing government functions will displace state and local
government workers (with a resulting loss of union membership). They also charge that
privatization will harm recipients because contractors will "cut corners' in determining
eligibility for benefits.

211 the relevant agencies and White House offices (HHS, USDA, OMB, DPC; and NEC)} believe
that allowing some privatization makes sense: the guestion is how much. Below, after some
additional background information, we outline a consensus recommendation.

Background

Federal agencies and the state of Texas have been negotiating since June 1996 over the
states proposal to privatize the administration of TANF, Medicaid, Food Stamps, and certain
other federally-funded nutrition programs. The state legislature passed the plan with
bipartisan support. with endorsements from Lt. Gov. Bob Bullock and other leading
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Democrats. Under the Texas plan, private contractors would collect information about
applicants ({including by conducting interviews) and make eligibility determinations. The
State would retain control over the appeals and quality control processes. An estimated
15,000 state jobs would be eliminated or transferred to the private sector. The state
would require bidders to comment on whether they plan to hire displaced government
workers. Such companies as Lockheed, EDS, and Arthur Anderson have indicated an interest
in bidding.

Texas has argued that it cannot proceed with plans to contract out TANF (as allowed by the
welfare law) unless the Administration allows private contracting for Food Stamps and
Medicaid, because maintaining separate eligibility systems for these programs creates
administrative difficulties. To take the most obvious problem, a dual system would regquire
many individuals to go to one location to apply for TANF and another location to apply for
Food Stamps and Medicaid. Texas wants a one-stop eligibility center.

Texas state officials are becoming increasingly impatient with HHS and USDA for not having
ruled on their proposal. In a recent letter to HHS, state officials threatened to proceed
with the project without Federal approval, State officials also point out that they have
pledged to reinvest the savings from their plan in additional health and human services
programs, and that these savings could provide health coverage for 150,000 Texas children.
Rep. Charlie Stenholm, one of the Administrations strongest welfare reform allies,
complained about the delay to Frank Raines in a February 24th letter, saying the state of
Texas is "willing to make accommodations to address administration concerns." Secretary
Shalala has promised Texas an answer by early April. Most recently, we heard from Rep.
Stenholms cffice and from Gary Mauro that Texas would accept modifications of its proposal
as long as we allow the State to go forward with releasing a "request for offers" ("RFO")
to potential bidders.

Labor leaders would like us to refuse the Texas request entirely. They see even limited
privatization as a dangerous precedent and have made clear that they view this decision as

critically important to public employee unions.

Recommendation

- All the relevant agencies and White House offices agree that the Administration should draw

the line on the basis of our existing Medicaid policy. which allows privatization of some
but not all administrative functions. Under this approach, the application, interview, and
other information-gathering can be done by private employees; the eligibility determination
itself, as well as appeals and quality control, must remain in the hands of public
employees. In addition, the Administration should ensure that contracts protect against
the possibility that private firms will use procedures that lead to inappropriate denials
-- or, as OMB notes, 1inappropriate grants -- of program benefits.

This general approach has both strong precedent and good sense behind it. The Medicaid
program already allows private hospital workers to do intake and eligibility work, up to
the point of actually determining eligibility. Allowing privatization of these functions,
conditioned on appropriate contract incentives and safeguards, strikes the right balance
between allowing states to explore innovative ways to deliver public services and ensuring
that beneficiaries rights are protected. There is little doubt that this approach will
displace some state workers and displease public employee unions. But we have crossed this
bridge already in Medicaid and cther contexts; for example, the Department of Labor has
granted a waiver to Massachusetts to contract out all employment services and is prepared
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to do the same for other states as well.

In line with this view, we recommend that we inform Texas ©of the principles we will apply
in reviewing any privatization scheme and give formal permission to the State to issue its
RFO. Once the State accepts a bid, we will review whether the contract appropriately
accords with our principles. This approach gives Texas less than it asked for, but allows
the State to proceed with some reforms. It preserves a role for public employees, but will
sti1ll anger the unions.

II. Application of Labor Laws

As states begin to redesign their work programs to meet the work participation rates in the
new welfare law, a critical guestion for both the labor movement and the states is whether
worker protection laws -- particularly the minimum wage law (Fair Labor Standards Act) --
protect welfare recipients who take part in workfare or subsidized employment programs.

The answer the Administration is ready to announce on this issue -- that as a matter of
law, worker protections apply to welfare recipients as they do to other employees -- will
mostly please the unions and displease the States.

Recommended Administration Position

A review conducted by the White House and relevant agencies has concluded that current law:
requires applying the minimum wage law and other worker protections to welfare recipients
engaged in work activities. The new welfare law contains no exemptions from worker
protection statutes for these individuals, leaving these protective statutes to operate as
they would for any other worker. States therefore cannot, as they partly could before, set
up and run work programs independent cof labor laws. (The Family Support Act exempted
workfare programs from the FLSA, but required work hours to be based on the minimum wage.)

The FLSA, when applied to people in workfare and wage supplementation programs, usually
will require payment of the minimum wage. As long as participants in such programs count
as "employeesg" under the Act, they will gualify for the minimum wage. A State could try to
structure its program so that participants will count instead as "trainees" under the Act,
because "trainees" are not entitled to the minimum wage. It will be extremely difficult,
however, for states to construct programs in which participants will count as "trainees"
under the FLSA and also count as performing work activities (and therefore counting toward
work participation rates) under the new welfare law. As a result, application of the FLSA
will usually mean that the State must pay the minimum wage to individuals in workfare
programs.

The food étamp law gives states the ability to count food stamps as part of the minimum
wage for some individuals engaged in workfare programs. Specifically, the state can count
food stamps toward the minimum wage for welfare recipients without a child under the age of
six, but not for welfare recipients with such a child. {We are checking now whether there
is a legal way to allow states to count food stamps toward the minimum wage in all cases,
but suspect we will not find any.) The state will be able to count the value of other
benefits. (child care, housing, or transportation) toward the minimum wage only when the
FLSA allows the counting of such benefits for workers generally -- which is pnly in unusual
circumstances.

In addition to the minimum wage law, the Occupational Safety and Health Act, unemployment
insurance laws, and anti-discrimination laws usually will protect welfare workers; in
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addition, the NLRA usually will give them organizing rights. More uncertain is how the tax
code will apply to individuals in workfare and wage supplementation programs. The Treasury
Department 1is still considering whether monies paid to welfare recipients will be subject
to FICA and other taxes or would qualify for the EITC. Our 1994 and 1996 welfare bills
preohibited recipients from receiving the EITC or being subject to FICA.

Anticipated State and Congressional Response

we should expect the announcement of Administration policy to provoke strong criticism from
the states and Congress. On March 3rd, Governor Whitman wrote in a letter to you that
applying minimum wage laws to workfare participants would "end welfare reform as we know
it" by placing states in the position of either failing to meet the laws work requirements
or incurring large new costs. Even The New York Times editorial board, in discussing union
plans to organize workfare participants, has opined that "what they are doing does not
amount to a job" -- a view consistent with what many States and members of Congress will be
saying.

The reason states will protest is obvious: applying minimum wage laws will increase the
cost of running workfare programs. (Of course, requiring the minimum wage will not make it
more expensive for states to help welfare recipients find unsubsidized private sector jobs
or to subsidize private sector jobs.) 1In 36 states, the current cash welfare benefit for a
family of three will fall short of a minimum wage salary even for a 20-hour work week. As
the work reguirement in the law increases to 25 and then to 30 hours, and as the minimum
wage also increases, 48 states {all but Hawaii and Alaska) will discover that their welfare
grants are insufficient. (See attached document.)

Counting the wvalue of food stamps will ease this difficulty, to the extent that states can
do so. (As noted above, states may not be able to count food stamps for individuals with
children under six.) But even if both TANF and food stamp benefits are counted toward the
minimum wage, Mississippi will immediately come up short. As the minimum wage increases
and the work requirements increase to 30 hours, a total of twenty states will find
themselves in this position.

This policy is a mixed blessing for recipients. The increased expense of public employment
will encourage state efforts to find private sector jobs for welfare recipients -- a policy
we believe iz desirable. But that same expense also may encourage states to cut recipients
from the welfare rolls sooner, rather than place them in public sector jobs.

There is little doubt that cnce we announce our reading of the law, efforts will begin in
Congress to exempt workfare programs from worker protection laws entirely or to enact more
limited "fixes." We will have to track these efforts carefully and decide, as we gain more
information, how to respond to them.
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MEMORANDUM TO GENE SPERLING

FROM:ANNE LEWIS

CC:EMIL PARKER

RE:WELFARE REFORM AND TEXAS
DATE:MARCH 18

Kathy Wallman suggested that I give you an update on the status of the internal discussions
about Texas privatization efforts.”

The process seems to be moving forward very slowly. According to the DPC, they are
preparing an options memo for the President which will present the legal considerations,
options for responding to Texas request and recommendaticns from DPC, NEC and OMB.

I have flagged very clearly for Elena Kagan that you may have some concerns about wholesale
privatization.

Emil and I are trying to track down more precise information about a range of issues,
including what incentives intake workers would fact, and will prepare a discussion memo
for you later this week.
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July 2, 1997

MEMORANDUM FORSECRETARY RUBIN
SECRETARY DALEY
SECRETARY SHALALA
ADMINISTRATOR ALVAREZ
DIRECTOR RAINES

CHAIR YELLEN

CHAIR BROWN

DEPUTY: SECRETARY SUMMERS
JOHN DWYER

JOHN HILLEY

CHARLES RUFF

BRUCE LINDSEY

BRUCE REED

ELENA KAGAN

ERSKINE BOWLES

JOHN PODESTA

SYLVIA MATTHEWS

RON KLAIN

CHARLES BURSON

FROM:GENE SPERLING
SUBJECT:Draft product liability memo

Attached is a draft memo to the President on federal product liability law, based on our
discussions last week. We ask two things: (i) your comments, edits and thoughts; and ({(ii)
your choice among the three recommendations set out.

Ideally, we would like your response by noon tomorrow, July 3. Please forward comments to
Ellen Seidman of my staff, who can be reached at 456-5359 or by fax at 456-1605. We
apologize for the short timeframe, but we are attempting to get this memo in to the
president before he leaves Washington tomorrow evening. Ewven noon is geoing to be hard; we
hope the memo is sufficiently reflective of our discussions that turning it around in time
is feasible. Please call me if you have any serious problems with this time frame.

Thank yvou all for your help, and for that of your staffs, in getting through this process.

cc:

Andrew PincusMichael Deich
Jeffrey HunkerSteve Aitken
Fran AllegraTim Brennan
Donald RemyTracey Thornton
Tom McGivernPeter Jacoby
Ed MurphyBill Marshall

Ron MatznerLisa Brown

Pam Gilbert
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Product Liability Working Group
Page 1
April 27, 1998*MEMORANDUM

ToO:
Product Liability Working Group

From:
Sally Katzen
Sarah Rosen

Subject:
Final Decisions on Gorton Proposals

Date:
April 27, 1998

After the meeting between Chief of Staff Erskine Bowles, Counselor Bruce Lindsey, Counsel

to the Vice President Charles Burson, Senators Gorton and Rockefeller, and staffs, on March
13, 1998, there remained a variety of technical issues ocutstanding. We will meet on ,
in Room __ , at ____ pm to discuss the options. If you are unable to join us, please

indicate your views on the option matrices below and forward them to Sarah Rosen in Room 235.

Outstanding I3sues
1. Findings Language

We agreed to send Senator Rockefellers staff changes to the findings language proposed by
Senator Gorton. DoJ staff was of the view that some findings would be helpful in defending
the Act, if challenged. ATTACHMENT A is a revised staff draft that attempts to limit any
concerns that we are still conceding too much. {ATTACHMENT B is the Gorton propopsal for
your reference.)

Options: A -- Refuse to have Findings
B -- Findings as per ATTACHMENT A
C -- Findings as per ATTACHMENT A revised (provide

recommended changes)

-
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2. When to Apply the Small Business Test

The bill does not specify the time at which a company qualifies as a small business for the
cap on punitive damages. Should we measure the net worth, revenues, and number of
employees at the time the product was manufactured or sold or at the time of the lawsuit?

To the extent that the purpose of punitive damages is to allow small companies to innovate
in product design and manufacture, the time for measuring whether the company gqualifies for
the cap should be as close to the time of manufacture as possible. However, a single
phrase may not cover each of the steps from design, construction, storage, etc. that could
give rise to product liability. DoJ staff propose instead that the test be applied at the
time of sale (See ATTACHMENT C), which is far easier to establish and, in most cases, will
be close to the time of manufacture. Others propose using the time of the lawsuit as the
measuring point, arguing that, if the harm from a product is not discovered for many years,
a large company with significant assets at the time of the suit, but which was small at the
time of manufacture, should not benefit from the cap on punitive damages.

Options: A -- Time of sale (ATTACHMENT C)
B -- Time of lawsuit

3. Request to Delete Section on "Defense Based on Claimants Use of Alcohol or Drugs"
Senator Gorteon proposed to make the following change:

", ..[I]t shall be a complete defense if the defendant proves that the claimant ... as a
result of the alcochol or drug, was more than 50% responsible for such harm such accident or
other event."

The Administration rejected this change, arguing that product liability should only be
reduced where the person under the influence was responsible for a significant portion of
the harm that they suffered. We cited the following hypothetical: an intoxicated driver
backs his car at 5 M.P.H. into a wall in a parking lot and the gas tank explodes. While
largely responsible for the accident, the driver was only marginally responsible for the
harm.

Senator Gorton then asked to delete the entire section. Apparently he wishes to avoid
preempting state law in those states where the manufacturer has no liability if the
plaintiff was more than 50% responsible for the accident.

Industry advocates alsc argue that this provision would effectively preempt some state
comparative/contributory negligence regimes and have the ironic effect of providing the
intoxicated individual a better result than one not intoxicated whose recovery would be
governed by some state comparative/contributory negligence regimes which turn on the
accldent, rather than the harm. Specifically, in a state with a comparative/contributory
negligence regime where damages hinge on reéponsibility for the accident rather than the
harm, preemption for cases invelving alcohol and drugs could result with a person, who was
not intoxicated but was more than 50% responsible for the accident, not receiving any
damages, but, an intoxicated persoﬁ {50% responsible for the accident but not 50%
responsible for the harm) receiving damages.

Another approach would be to clarify in legislative history that this provision is only
intended to address liability, not damages, and thus is not expected tc preempt state
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comparative/contributory negligence regimes.

In considering whether to accede to Senator Gortons request, we also must think first about
the precedent set when, after we refuse to accept a change that is substantive in nature,
we nonetheless agree to eliminate the provision, particularly a provision that is popular
with the anti-drunk driving community and the public at large (to the extent they are
familiar with the legislation at all). Second, if the Administration is willing to
endorse a federal preemptive statute and believes that the rule established is the proper
balance of responsibility for drunk drivers and accountability for product manufacturers,
we should be comfortable having it preempt contrary alcohol and intoxication defenses. Any
inequity that results could be viewed as stemming from the state regimes link to accident
rather than harm.

Options: A -- Insist they leave it in
B -- Agree to delete
C -- Draft legislative history

4, Proposed Changes to Language on "Reduction of Damages for Misuse or Alteration"

The bills language on "Reduction of Damages for Misuse or Alteration" provides that damages
shall be reduced by the percentage of responsibility attributable to use cor alteration of a
product contrary to adequate express warnings or inveolving a risk that was known or should
have been known by an ordinary user. Senator Gorton had proposed language that said that
damages could only be reduced after liability had been determined, but the Administration
rejected that change as implicitly ordering defenses. The Senator then asked to add
language in two places that reads: "Nothing in this section shall preclude consideration of
misuse or alteration for purposes of determining liability.*

This language does little more than what is done by Section 102(b) on preemption. ("This
title supersedes a state law only to the extent that the State law applies to a matter
covered by this title. Any matter that is not governed by this title ... shall be governed
by any applicable Federal or State law.™) The language of this section clearly speaks to
damages, with no reference to determinations of liability. Arguably this is not a
substantive change, nor does it raise two-way preemption issues. However, in other places
in the bill, the Administration has rejected efforts to clarify the scope of preemption.

In addition, under some state regimes, misuse or alteration is not merely a basis for
reducing damages but is a basis for precluding liability, which the Administration had
argued was inappropriate Federal policy. By all accounts, those state regimes will survive
the current bill. By adding the language proposed by Gorton, we may appear to be endorsing
that result.

Options: A -- Agree to add language -
B -- Refuse to add language

5. Revised Proposal on "Extension of 18-Year Statute of Repose"

The legislation creates a two-year Statute of Limitations from the date on which the
claimant discovered or should have discovered the harm and its cause. Furthermore, it
creates a Statute of Repose (for durable goods in the workplace only)} under which no
product liability action may be filed after the 18-year pericd beginning at the time of
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delivery of the product to the first purchaser or lessee. Finally, the legislation
explains how these two provisions interact. Specifically, it provides that, if the
claimant discovers the harm from a durable good at any time within the 18-year statute of
repose period, the claimant has the full two-year statute of limitations period to file the

action.

Aftér earlier changes were rejected, Senator Gorton asked whether we would consider adding
language for this section that would read:

"EXTENSION OF 18-YEAR STATUTE OF REPOSE.--If the harm leading to a product liability action
described in subsection (a) occurs during the 2 years prior to the expiration of the
18-year period, then the product liability action may be commenced within two years after
the harm occurs."

staff believe that the addition of this language significantly confuses the statute. It
ignores the aspect of the Statute of Limitation language that measures time from when not
only the harm, but alsc its cause, are discovered. Similarly, it does not include
exceptions in the bill to the Statute of Limitations provisions for a person with a legal
digsability or subject to a stay or injunction.

Options: A -- Agree to add language
B -- Refuse to add language

6. Proposed Changes to Workers Compensation Subrogation Provisions

In general, the workers compensation subrogation provisions (like most state laws) give the
workers compensation insurer of an employee a right to recover from a manufacturer or
product seller any benefits paid by the insurer to the employee relating to harm from a
product. However, the bills provisions would reduce the damages recoverable by the insurer
from the manufacturer or product seller, if the employers fault was a substantial factor in
the harm. Generally, this policy is thought to benefit workers, as it gives an incentive
to workers compensation insurers to motivate employers to protect workers from potential
harm from products in the workplace.

Last fall, a working group of workers compensation experts (including the AFL-CIO)} got
together at Senator Rockefellers request to review the workers compensation subrogation
provisions in the Administration-Rockefeller agreement. The changes to these provisions
proposed by Senator Gorton stem from those discussions. The Administration previously
accepted two of the changes -- one deleting a provision which directed the order in which a
trier of fact should consider issues and the other of which limited the reduction of
damages based on employer harm to cases where that harm was a "substantial factor" in the
harm. The remainder of the changes are assessed below.

The position of the AFL-CIO on these provisions and proposed changes is unclear. Although
the AFL-CIO opposes product liability legislation in general, their staff initially worked
with Senator Rockefeller, on the working group described above, to improve these
provisions. More recently, AFL-CIO staff have recanted their support for even this
section, allegedly because it would reduce the manufacturers liability; however, it appears
that they have now realized that the provisiong would prevent "double recovery" which they
believe does occur sometimes under current law. Senator Rockefellers staff reports,
however, that AFL-CIO President Sweeney assured the Senator that the AFL-CIOs position has
hot changed and that, while they do not support the legislation, they do support the
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workers compensation subrogation provisions as modified by the changes described below.
a.Notification to Employer of Settlement

The Rockefeller working group recommended eliminating a provisien in Section 1i3(a) {2) (B)
that required the claimant to notify the workers compensation insurer before entering into
a settlement with a manufacturer or product seller. They argued that the claimant already
has this obligation as a result of having filed a claim with the insurer pursuant to state
workers compensation law. However, no one appears to have done a survey of all state laws
and workers compensation claim agreements to be sure that this is always the case. Without
such a survey, staff see a mild benefit from retaining the language which will help ensure
that the subrogation provisions work as expected. .

Options:____ A -- Insist they leave it in
B -- Agree to delete

b.Notice to Insurer By Product Manufacturer or Seller

The Rockefeller working group proposed changes to Section 113(a) (3) (A) that would clarify
that, to seek a reduction in damages due to employer fault, the manufacturer must notify
the insurer that it is raising the issue with the court . Simply raising the issue of
employer fault during the trial is not sufficient. This appears to be a reasonable
technical change to assure fair notice to affected parties.

Cptions: A -- Agree to add language
B -- Refuse to make changes

¢.Reduction of Damages by Amount of Claimants Benefits
The Rockefeller working group proposed amending the language as follows:

"[i]f the trier of fact finds by clear and convincing evidence that the fault of the
employer was a substantial facter in causing the harm to the claimant that is the subject
of the product liability acticon ... the court shall reduce by the amount of the claimants
benefits (including amounts tc be paid pursuant to state workers compensation law for
benefits received prior to the date of final judgment in the product liability action)

(I) the damages awarded against the manufacturer or product seller; and
(IT) any corresponding insurers subrogation lien...."

In product liability cases involving harm to a worker, the workers compensation insurer
already will have paid the worker for lost wages, training and rehabilitation, and medical
expenses incurred prior to the product liability award, but there may be ongoing workers
compensation benefits that will have to be paid. It is not fair to the worker to reduce
the damage award by some amount expected to be paid in workers compensation in the future,
since estimates could well be wrong and the worker will end up with the damages reduced and
no substitute compensation. Therefore, Senator Gortons proposed change would reduce the

claimants benefits by an amount that can be fixed at the time -- the amount of benefits
already incurred. The current bill uses the amount of benefits already paid (since the
definition of "claimants benefits" only includes amounts paid). It would give the insurer

an incentive to delay paying benefits, so as to not reduce as much the amount of their
subrogation lien. The working groups revised language would aveid that problem.
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Options: A -- Agree to add language
B -- Refuse to add language

D. Future Credit Rights

Under current law, an employer is not obligated to make workers compensation payments
(including payments for both lost wages and health care) to an employee who has received a
judgement in a product liability actien that is intended to compensate that employee for
the harm caused by the workplace accident. Such payments would represent "double recovery"
to the employee. Instead, what happens is that the employee continues to submit claims to
the insurer, who denies payment on the basis of its "future credit rights" against the
judgement in the product liability action. There has been some guestion raised whether the
current language was intended to change these credit rights. Thus, to clarify the
intention, the Rockefeller working group recommended adding new language that reads:

"The insurer shall not lose, and this Act shall not affect, any rights to credit against
-future liability established pursuant to state workers compensation law."

Although this language would be salutory, our position on this issue should be consistent

with our position on item 4 above ("Reduction of Damages for Misuse or Alteration"), since
in both cases we are being asked to clarify how the Federal law would interact with state
laws.

Options:_______ A —-- Agree to add language

B -- Refuse to add language

E.Rules of Construction

The Rockefeller working group proposed adding two rules of construction that they said "are
completely consistent with the other provisions in this section. They are intended to
assure that the provision is not misconstrued in a manner that could harm the employee or
the employer as compared with current law."

The first rule provides:

"This section, when invoked, shall not be construed to reduce the total award received by a
claimant in a product liability action below the amount that would otherwise be received
pursuant to state law."

If by "total award received by the claimant" they mean the product liability award less the
compensation insurers subrogation lien, the effect is that the employees net recovery not
be reduced below the level provided for by state law. In view of the numerous differences
between workers compensation statutes of the various states, this provision could serve as
a type of insurance against unintended effects of the legislation. If so, the phrase
"total award received" should be replaced with "net recovery.'

This rule of construction benefits employees. The second rule (discussed below), about
which we have real concerns, benefits employers. If we decide to reject the second rule,
Gorton and Rockefeller may reasonably argue that we should either add both or neither.

Options: A -- Add rule of contruction, modified by "net recovery"
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B -- Reject rule of construction
The second rule provides:

* This section, when invoked, shall not be construed to increase the liability of an
employer above the amount that would otherwise be incurred pursuant to sState workers
compensation laws."

It is unclear what this provision will do. Under current law in some states, when a
manufacturer is liable for an amount that exceeds the total workers compensation benefits,
the insurer can recover all the compensation benefits paid, regardless of the employers
fault. However, under this bill, the liability of the insurer of an at-fault employer
would increase (i.e., the insurer could not reduce its liability by asserting a subrogation
lien). Thus, the statement seems inconsistent with the intent of the statute. The
intention may be that the gross liability of the insurer not be increased above that under
state law, but the language is unclear. Given the ambiguity, it may be better to reject
this change unless they can propose clear language.

Options: A -- Add rule of construction, modified by "gross
liability"
B -- Reject rule of construction

F.Attorneys Fees

The Rockefeller working group proposed an amendment to the bill agreed to between the
Administration and Senator Rockefeller:

" (b} ATTORNEYS FEES -- If, in a product liability action that is subject to this section,
the court finds that harm to a claimant was not caused by the fault of the employer (or a
coemployee of the claimant), the court may require the manufacturer or product seller shall

to reimburse the insurer for reasonable attorneys fees and court costs incurred by the
insurer in the action, as determined by the court."

The substantive changel As noted below, changes need to be made throughout the bill Eo
consistently eliminate references to "coemployees" because such persons are included in the
definition of employer.l proposed involves giving the court discretion to order
reimbursement of attorneys fees, which would be mandatory under the current bill. With the
workers compensation provisions of this legislation, manufacturers may be mofivated to
allege employer fault te reduce their liability, potentially increasing significantly the
legal expenses of workers compensation insurers in enforcing their liens. The mandatory
attorneys fees provision in the current bill mitigates this effect by encouraging product
manufacturers and sellers to raise the issue of employer fault only where it is reasocnably
clear that the employers fault was, in fact, a substantial factor in causing the harm. The
proposed change (to discretionary award of attornevys fees) would reduce somewhat the
deterrent effect of the current attorneys fee provision.

Options:____A -- Accept change (discretionary attorneys fees)
____ B -- Reject change {(mandatory attorneys fees)

DOJ staff reviewing the bill have also raised gquestions about the attorneys fees language
in the Rockefeller-Administration agreement. They point out that Section 1i2(a) (3) (C)
provides that damages are reduced and the lien is defeated only if the trier of fact finds
by clear and convincing evidence that the employers fault was in fact a cause of the
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injury. 1In Section 112(b), however, the compensation insurers attorneys fees would be
reimbursed only if the court finds that the injury was not caused by the employers fault,.
Thus, Section-112(b) fails to be clear about who makes the decision., the burden of proof,
and the nature of the burden of proof. While it could be read to be consistent with
112(a) (3) (C). the statute does not require that outcome. If we wish to reopen the language
agreed to with Rockefeller, DOJ suggests the following revision:

“ (b) ATTORNEYS FEES -- If, in a product liability action that is subject to this section, a
manufacturer or product seller seeks to prove that the harm to the claimant was in
substantial part caused by the fault of the employer, but fails to meet its burden of
proving such fault, the court shall require that the manufacturer or product seller
reimburse the insurer for reasonable attorneys fees and court costs, as determined by the
court, ilncurred by the insurer in litigating the issue of employer faultc.®

Options:__ A -- Leave as is
B -- Substitute DOJ revised language

7. Biomaterials Changes from Senator Lieberman

In the 1996 veto message, the President said that he could not-support biomaterials
provisions that protected suppliers when they knew or should have known that the material
they were supplying was unsuitable for the purpose intended. A new impleader section of
the bill largely addressed this concern by allowing the court to bring back into the case,
after final judgement, a supplier whose negligence or intentionally tortious conduct was a
cause of the harm. However, the standard required that the court find, based on "clear and
convincing evidence," that the negligence or tortious conduct was the actual and proximate
cause of the harm and either the manufacturers liability should be reduced because of the
negligence or tortious conduct or the manufacturer is insolvent. The White House remained
concerned that the clear and convincing evidence standard was too restrictive.

Senator Liebermans staff have provided us with a set of proposed changes to the

biomaterials title of the bill. (See ATTACHMENT D.) Most of the changes are beneficial or
unobjectionable. The most important change 1s to eliminate the clear and convincing
evidence standard (See Section 207(a) (1) and (2) at pages 58-59 of the bill). Instead, the

court would make a finding "based on the courts independent review of the evidence....®

The change accomplishes what the Administration had stated as its objective. The
Administration had also sought te change the provision to allow the impleader of the
supplier during trial, rather than wait until after final judgement. This change was not
made by Lieberman despite ocur earlier reguest. Further reguests for modifications from the
Administration may not be well received.

Options: A -- Accept change
B -- Accept change, but attempt to reopen issue of

timing of impleader

One area where HHS will want us to resist the new Lieberman changes is in the procedures
for dismissal of actions against biomaterial suppliers (Section 206(a) at page 57 of the
pill). This provision says that, if a claimant has filed a petition for a declaration from
the Secretary of HHS that the supplier was reqguired to have registered with the Secretary
or include the implant on a list of devices filed with the Secretary, the court shall stay
the proceedings until the Secretary has issued a final decision on that petition. The
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Lieberman changes add language requiring the Secretary to complete review of any such
petition within six weeks of receipt of the petition.

Although we have no idea what the volume of petitions will be under this provision, the FDA
believes that six weeks is impossibly short. Senator Liebermans staff has indicated a
willingness to consider a longer period. We could ask for 120 days and be prepared to
accept 90 days. '

Options:___ A -- Seek to extend time period to hear petition
B -- Accept change

8. Lott Requestvto Expand Biomaterials Section to Cover IVS and Catheters

Senator Gortpn asked, on behalf of Senator Lott, whether the Administration would consider
amendments to the biomaterials provisions to cover raw materials and component parts of IvVs

(intervencus apparatuses) and catheters. There was no mention during the biomaterials
hearings of a problem for IVs and catheters like the problem that exists for other medical
implants -- a shortage of component parts or raw materials due to limited profits and

large litigation risks.

DoJ staff asked Senator Liebermans staff if they were aware of any evidence of such
problems with these products. They replied that there are two primary manufacturers of IVs
in this country, Abbot and Baxter, although there are foreign producers. (Baxter is
pressing for this amendment; Abbot is not.) Baxter has a raw material supplier which was
recently acquired by another firm., Although there has been no litigation against the
materials supplier, the new parent has expressed some discbmfort with the product and is
only allowing the supplier to enter into short-term contracts. There is an alternative
supplier, although Baxter would have to retool their machinery to use the other material.
(See ATTACHMENT E for Baxters talking points in support of the amendment.)

This seems to be a far different issue than heart valves or jaw implants, for example, of.
which only a few hundred are used each vear, for which materials suppliers face a
demonstrated litigation threat, and where there is a current danger of product

unavailability.

Options: A -- Broaden scope to cover IVS and catheters
B -- Reject change

Miscellaneous

9. Clarification on ADR

The current bill provides in Section 109(a) that, where state law provides for ADR
procedures, the defendant shall serve notice to the claimant of the applicability of the
ADR procedures. Section 109({c) provides that, after the claimant or defendant files an
offer to proceed under the ADR procedures, the other party shall file a written notice of
acceptance or rejection of that offer.

During the Bowles-Rockefeller-Gorton meeting, Gorton sought, and the Administration agreed,
to insert a proyision in Section 109(c) that reads: "Such notice shall not constitute a
wavier of any cobjection, including on grounds of jurisdiction or otherwise." However,
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subsequent conversations with Rockefeller staff suggest that Gorton and others may have
thought we were agreeing to his suggestion that we delete the initial notification
provision in Section 10S(a}, which we did not intend to do. We will clarify our intent
with Senator Rockefeller and Gorton.

10. Definition of Alcoholic Product

The bill excludes from preemption civil actions brought under a theory of dram-shop or
third-party liability arising out of the sale of alcohol products to an intoxicated person
or minor. We agreed to a change proposed by Senator Gorton, and concurred in by Mothers
Against Drunk Driving, to change the term "alcoholic beverage" to "alcoholic product" to
deal with things like alcoholic Jell-0 squares. However, we now need a definition of
"alcoholic product." After consulting with MADD, we have proposed:

wThe term "Alcoholic Product" includes any product that contains not less than of 1
percent of alcohol by volume and is intended for human consumption."

11. Coemployee

Senator Gorton proposes to delete the phrase "or coemployee" from the phrase "employer or
co-employee" in a few places, because the term employer includes all employvees of .a company
(including co-employees) and may include contractors. Referencing coemployees but not
other subgroups could be misinterpreted as an intent not to include other persons within
the term "emplcoyer." We agree and will search the bill for all references to ensure
consistency.

12. Due Process Clause

The Administration refused to agree to amend the Congressional "Findings" language to
include reference to the Due Process Clause. Senator Gorton asked us to provide in writing
the rationale for not doing s¢. DoJ staff drafted the following language:

If the authority for the statute rests on the Due Process Clause, the statute would be
subject to challenge under the theory enunciated by the Supreme Court in City of Boerne v.
Flores, 117 §.Ct. 2157 (1997). 1In that case, the Supreme Court declared the Religious
Freedom Restoration Act (RFRA) unconstitutional. It held that Congress enforcement power
under the Fourteenth Amendment extends only to "enforcing" provisions of the Amendment, not
to the power to determine what constitutes a constitutional viclation. In applying this
concept to invalldate RFRA, the court concluded that the statute was not designed to
counteract state laws likely to be unconstitutional, was out of proportion to the supposed
remedial or preventative object, and displaced laws in almost every levellof government
thereby constituting a congressional intrusion into states traditional prercogatives.
Invocation of the Due Process Clause as support for the product liability legislation could
easily lead to a similar conclusion.

ATTACHMENTS

Addressees:

Bruce Lindsey, Counsel
Charles Burson, Counsel to VP

-10-



DATEXT\PRODDEC.MEM.XT

Thursday, June 17, 2010 10:50 AM

Peter Jacoby, OLA
Michael (Buzz) Waizkin,
Maria Echaveste, OPL
Michael Deich, OMB
Alan Rhinesmith, OMB
Fran Allegra, DOJ
Pam Danner, CPSC
Ellen Seidman, OTS
Andy Pinkus, COM
Elena Kagan, DEC
Paul Weinstein, DPC

Counsel
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July 22, 1997

MEETING ON PRODUCT LIABILITY

DATE:July 23, 1997
TIME:11:25am-12:00pm
LOCATION:Oval Office
FRCOM:Bruce Lindsey
Gene Sperling

I .PURPOSE:

To consider issues raised in our memo of July 3 (attached), so as to develop an
Administration position on this legislation, and strategy for working with interested
parties.

II.BACKGROUND:

In 1996, you vetoed products liability legislation, citing specific problems with the bill
as passed. In May, the Senate Commerce Committee reported ocut a slightly revised version
of that bill, which the Republicans would like to move this year. Senator Rockefeller has
refused to sign on to the new bill, strongly preferring toc reach an agreement with the
Administration to avoid another veto. Senator Breaux and Mr. Dingell are also highly
interested. At your request, we established and completed a two-month interagency process
to develop options, which were described in our July 3 memo. Your response to that memo,
which requested a meeting, was "OK - ready to meet”

IITI.PARTICIPANTS:

Erskine Bowles
Bruce Lindsey
Gene Sperling
Janet Yellen
Frank Raines
John Hilley
Ron Klain
Elena Kagan
Ellen Seidman
John Podesta
Sylvia Mathews
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Chuck Ruff
Chuck Burson

V.PRESS COVERAGE:

None

VI.REMARKS:

None
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September 17, 1997

MEETING ON PRODUCT LIABILITY

DATE: September 18, 1997
LOCATION: Oval Office
TIME: 4:30pm-5:00pm
FROM: Bruce Lindsey

Cene Sperling

I.PURPOSE:

For an internal meeting between you and your advisors to discuss and reach a position on
Senator Rockefellers and Mr. Dingells separate proposals on product liability reform.

II.BACKGROUND:

Following an internal meeting on July 23, at which vyou established the Administrations
position on this issue, we have held a series of meetings with Rockefeller and Dingell
staff and, at times, the Members. On September 5, Senator Rockefeller presented us a

. propesal that adopts the Administrations position on several liability for non-economic
damages (i.e., there is no provision); limits the statute of repose to durable goods in the
workplace covered by workers compensation; and has no large business cap on punitive
damages.

On the other hand, the Senators bill would not require punitive damages to be allowed in
the seven states (including Washington state) that generally do not allow them, and has
gseveral more minor problems. In addition, Senator Rockefeller did not adopt our proposed
position on limiting protective orders, the most consumer-friendly part of our proposal.
While the Senators staff has indicated he would fix most of the minor problems, including
tightening the small business cap on punitives, he will not move on requiring all states to
allow punitives, and is unlikely to add the protective order provision without a lot more
prodding. Mr. Dingells position is less defined, but he would include a firm 18-year
statute of repose for all goods, which Senator Rockefeller will not support.

III.PARTICIPANTS

Vice President
Erskine Bowles
John, Podesta

Sylvia Mathews

-
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Bruce Lindsey
Gene Sperling
Chuck Ruff

Ron Klain

Elena Kagan
Ellen Seidman
Peter Jacoby
Tracey Thornton

IV.PRESS PLAN

Closed

V. SEQUENCE OF EVENTS

You will be meeting with your advisors to discuss product liabkility reform.
VI .REMARKS

None regquired
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February 27, 1996

Leon --

Here are two notes from the President on partial birth -- one asking for examples of what
we mean by "serious adverse health consequences® (I have asked Elena Kagan, who works with
Jack on this issue, to work on this); the other guestioning whether we should send the old

partial birth letters prepared last month teo Eleanor Smeal and Cardinal Hickey (we
shouldn't -- they should probably get copies of what we're sending to the Hill).

Re roll out of partial birth letters: my understanding is that Alexis is going to brief
groups on this today and that Legislative 1s going to brief selective Members, but neither
Alexis nor Legislative will share the actual letter; that we will leak the letter to the
press this evenihg; and that the letters will actually be sent to the Hill tomorrow

morning.
This is Gecrge's desired game plan and he is closing the loop on it with Alexis. So unless

I hear differently, I am holding the signed letters until tomorrow morning. (I have given
unsigned copies to Alexis and Legislative to assist them in their briefings.)

Todd
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November 24, 1997

TO:DISTRIBUTION LIST

FROM:ANN LEWIS

SUBJECT :RACE PSAS

Enclosed are scripts of two 30 second public service announcements being produced in New

vork this week. Original scripts circulated last week and were tested in mall intercepts in

Philadelphia, PA and Columbus,

OH amongst target 17-25 year olds.

The scripts reflect the

test results. The visuals will feature a series of voung people speaking. The PSA will be

available for broadcast on December 2,
and after the Town Hall on December 3.

Please let me know if you have any questions or comments.

Sylvia Mathews
John Podesta
Rahm Emanuel
Paul Begala
Doug Sosnik
Mike McCurry
Amy Weiss Tobe
Craig Smith
Sidney Blumenthal
Michael Waldman
Mickey Ibarra
Maria Echaveste
Goody Marshall
Gene Sperling
Bruce Reed
Elena Kagan
Cheryl Mills
Stacie Spector
Beverly Barnes
Vicki Radd

Tom Janenda
Minyon Moore

and C-SPAN has offered to play it immediately before
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June 15, 1998
ADDRESS TO 1998 PRESIDENTIAL SCHOLARS

DATE: Monday, June 15, 1998

LOCATION: The White House

TIME:2:30 PM - 3:30 PM

FROM:Thurgood Marshall, Jr./Kris Balderston
Bruce Reed/Elena Kagan

I.PURPOSE

To address the 1998 Presidential Scholars, their parents, distinguished teachers, and the
Commission on Presidential Scholars, and to reiterate your call to the Congress to swiftly
pass tobacco legislation to reduce yocuth smoking.

II.BACKGROUND

This is an. opportunity to call upon the Senate to pass bipartisan tobacco legislation this
week. It has been nearly a year since the state attorneys general's proposed settlement
brought comprehensive tobacco legislation to the Congress, and a month since the full
Senate began to consider the issue. With two of the most contentious issues now resolved
-- tax cuts and anti-drug funding, due to the Gramm and Coverdell amendments adopted last
week -- we are hopeful that the Senate can reach final passage by the end of next week.

The McCain bill is a good strong bill that will cut youth smoking in half and save a
million lives over the next five years. We have worked to secure several important
improvements to the McCain bill -- including stronger lookback surcharges, stronger
environmental tobacco smoke protections, elimination of the antitrust exemption and of
liability protection for parent companies, and substantial funding for public health

research, states, and tobacco farmers -- and the Senate is moving forward with additional
improvements. The Senate has authorized additional uses for tobacco revenues —-- with
amendments on veterans health, drug prevention, and targeted tax relief -- while keeping

intact the core efforts to reduce youth smoking and protect the public health.

The Presidential Scholars Program

The United States Presidential Scholars Program was established in 1964, by an Executive
Order of the President, to recognize and honor some of cur Nation's most distinguished
graduating high school senicrs. In 1978, the Program was extended to recognize students who
demonstrate exceptional talent in the visual, creative, and performing arts.

President Johnson opened the first meeting of the White House Commission on Presidential
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Scholars by stating that the program was not just a reward for excellence, but a means of
nourishing excellence.

Each year, up to 141 students are named by a White House Commission as Presidential
Scholars, one of the Nation's highest honors for high school students. The Scholars are
chosen on the basis of their accomplishments in many areas--academic and artistic success,
leadership, and involvement in school and the community. The scholars represent excellence
in education and the promise of greatness in young people. In honoring the Presidential
Scholars, you symbolically honors all graduating high school seniors of high potential.

Presidential Scholars from Arkansas

Danielle Smith, Arkansas School for Mathematics and Science, Mena, AR. Plans to attend MIT
and major in chemical engineering; flutist and guitarist; photographer; an only child and
father with paraplegia.

David Norris, Parkview Arts and Sciences Magnet, Little Rock, AR. Plans to attend
vVanderbilt and major in engineering and music to become an acoustical engineer designing
concert halls and other public facilities; heavily involved.in church activities (musical
accompanist and choir); father is pastor of a congregation in an underprivilegéd area of
cown.

Previous Participation

For the past thirty-three years of the program's existence, all the Presidents, with the
exception of President Nixon, have participated in the Presidential Scholars Medallion
Ceremony or the week's activities. You have participated each year.

III.PARTICIPANTS

Pre-Brief Participants:
YOou

Secretary Donna Shalala
Thurgood Marshall, Jr.
Bruce Reed

Kris Balderston

Elena Kagan

Meet and Greet Participants:

YOU

Secretary Donna Shalala

Thurgood Marshall, Jr.

Bruce Reed

Kris Balderston

Elena Kagan

Members of the Commission on Presidential Scholars. Please see the attached list.

Event Participants:

YOU
Bruce Reed
1998 Presidential Scholars. Please see the attached list.

IV.PRESS PLAN

2.
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Open Press

V. SEQUENCE OF EVENTS

YOU meet Presidential Commissioners and staff in the Diplomatic Reception Room.
YOU are apnounced to the stage in the tent.

Bruce Reed makes remarks and introduces YOU.

A Scocial Aide announces the beginning of the award presentation and reads the names of each
reciplient as they cross the stage to shake YOUR hand.

Upon conclusion of the award presentation, YOU return to the podium to congratulate award

recipients.
YOU depart.
VI.REMARKS

Provided by Speechwriting.
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1
MEMORANDUM TO THE PRESIDENT

FROM:Chris Jennings
SUBJECT: Events Surrounding Thur;days Final Quality Commissions Meeting

cc:John Podesta, Rahm Emanuel, Bruce Reed, Elena Kagan. Larry Stein

This memo cutlines a possgible communications and political strategy for the Quality
Commissions release of their final report and the unveiling of the Democratic Leaderships
"Patients Bill of Rights." Both of these events could occur on Thursday or Friday. The
challenge is how best to build on the momentum from your extremely well-received speech to
the American Medical Association, todays New York Times editorial that praises your prudent
approach to passing a reasonable approach the patients bill of rights that includes, and
from Speaker Gingrichs acknowledgment yesterday that he expects that quality legislation
will likely pass the Congress this year. These upcoming events have the potential to
build on or detract from this momentum. The Quality Commissions final report presents
another opportunity to highlight this issue and endorse new measures to improve health care
guality. However, while your Commission has been successful by any measure, part of the
news from their final meeting will likely be that there were unable to achieve consensus on
the enforcement issue. The unveiling of the Democratic bill highlights the partys unity on
this issue. However, the Democratic bill does go significantly further your Commission in
areas that have the potential to raise costs. To strong an endorsement has the potential
to undermine your positioning and alienate key Republicans. ’

Democratic Leaderships "Patients Bill of Rights™"

Asg you know, the Democratic Leadership is currently scheduled to release their "patients
bill of rights" legislation on Thursday. Their bill uses your Quality Commissions
recommendations as a foundation and includes nearly all of the key protections you endorsed
last November. However, this legislation builds on these protections in ways that could
prove to be costly and will no doubt incite major opposition from the business community.
It includes a number of mandated benefits such as requiring health plans to offer a

. mandatory point-of-service option, and cover breast cancer reconstructive surgery, 48 hours
stays following mastectomies, and coverage of all clinical trials. These provisions will
no doubt be criticized by elite validators and could also prove to be guite costly.

While CBO has yet to score any of these additional provisions, they could prove to be guite
costly. For example, the initial estimates by the HCFA actuaries assume that applying the
bills provision to cover all clinical trials to Medicare and Medicaid -- generally
consistent with our previous statements that we should not ask the private sector to do
anything Federal health programs would not do -- would cost Medicare approximately $5
billion over five years and Medicaid $4 billion over five vyears. Any costly scores from CBO
would no doubt lend credence to criticisms that a patients bill of rights would increase
health care costs and as a consequence increase the number of uninsured.
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The most controversial provision in the Democratic bill is the enforcement mechanism that
allows remedies through state courts. The Administration has consistently stated that
these rights must be assured but has yet to take an official position on the best
enforcement mechanism. Judicial enforcement will no doubt incite strong opposition from the
business community, who will argue that vulnerability to litigation will cause many
employers to drop coverage altogether. Their opposition in this regard may prove enough to
undermine the effort tec enact any quality legislation. CBO has also yet to score this type
of enforcement provision. Taking an official position on this potentially expensive
enforcement before CBO releases it final analysis on the cost of this proviéion will leave
the Administration extremely vulnerable. However, rights without remedies are meaningless.
They are watching The question is whether there is a possible compromise position. We
believe that it is premature to make this determination before CBO releases costs estimates
on these provisions.

CBO has indicated that the provisions included in your "patients bill of rights" is likely
to raise premiums less than 1 percent. That being said, a strong argument could be made
for riding out this wave of positive validation and waiting to ensure that the costs of any
additional provisions are manageable. A strong visible endorsement of the Democratic
leadership bill will no doubt change your positioning on this issue.

Final Quality Commission Meeting

Your Quality Commissions final meeting will likely focus on recommendations for developing,
evaluating and achieving health care quality standards. {Although this work has not
obtained they level of visibility that was achieved by the Commissions "Consumer Bill of
Rights," some elite validators believe it will have the most long-lasting and positive
impact on health care delivery.} In addition, the Commission may comment on the wide
disparities in enforcement of basic consumer protections now in current law. While such an
approach obviously gives no substantive recommendation, it does provide justification for
action to address to the issue of enforcement. However, it also highlights the fact that
the However we do believe that we can create a strong event on Friday.

Recommendation

Tt is our recommendation that you publicly receive the Quality Commissions report. We
believe that we can create a strong event. At this event, we would recommend you commend
the Democratic Leadership on their bill and on their commitment to this issue, However, we
would recommend that you not attend and send a strong endorsement of the bill in order to
maintain your current positioning on this issue.

Could be expensive and lend credence to charge that the protections will increase costs and
decrease health insurance coverage. Cost to Medicare and Medicaid -- IF WE WANT TO BE
CONSISTENT. Could be undermined later on after CBO releases final analysis. Undermine are
preliminary positive working relationships with the Republicans. Strong argument could
be made for waiting to énsure costs are manageable and continue to ride positive outside
validation. If we dont wait until later, the remedies provisions will attract a broad,
strong, and extremely negative response from the business community. They will threaten to
drop coverage because of their fears of litigation.
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January 8, 1998

TO:Gene
FROM:Jeanne and Chris
RE:URGENT MEDICARE BUY-IN QUESTIONS, PLUS

I dont think that vou and Chris connected yesterday: here are the issues:

1.Trust Fund and Part B Premium: We discussed this on Monday night, but one issue that has
been raised is: if expenditures for the buy-in participants come from existing Medicare
Trust Funds, they both decrease the life of the Trust Fund and count toward calculation of
the Part B premium (and average managed care payment rates). Granted, our offsets to pay
for these costs come from Medicare as well so that we are lowering Medicare outlays in the
same proportion, so the overall net effect is a wash. However, the savers
disproportionately come from Part B and the expenditures are disproportionately from Part
A, -

This is mostly a political guestion; on policy grounds it does not matter a lot. Reporters
have been asking this question; Bill Thomas certainly has raised this issue. In addition,
I got called from Marilyn Moon who said that she would be much more comfortable with the
policy if expenditures were drawn from a separate account. The pelitical reason why it may
not be a good idea to set up a new trust fund is that its expenditures would show up in a
distinct, visible line in the budget, possibly drawing more attention and criticism.

HHS and OMB are contemplating these issues now. On Monday night, we talked briefly about
this issue and at that time you thought we should not make a big deal and keep it in the
existing funds. Chris and I just wanted to double check and make sure that we fully
explained this issue and that your opinion is the same. Do you have a strong opinion on
whether we should create a separate Medicare Trust Fund for the buy-in participants?

2 .COBRA premium: We did not publicly announce the premium for the broken promise people,
but a bunch ¢f numbers are floating out there. On policy grounds, we all think that 125%
of the active workers premiums would be fine. Should we confirm this publicly?

3.Heads up: Childrens outreach event: Chris spoke with Elena Kagan yesterday who, like you,
said that our window for rolling out budget policies is closing. She said that the only
time that we may be able to do the kids outreach event is this Monday -- with a possibility
of next Wednesday. Chris and I both feel that Monday is REALLY soon to do this well, but
if it is the only opportunity, we will take it. However, Wednesday (or the following week)
would be great. We are working today on set of options {(e.g., bring in people from child
care referral centers or schools who are now helping families find Medicaid to talk about
how much more they could do / integrate health / child care /education). Just wanted to
let you know.
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MEMORANDUM FOR DISTRIBUTION
FROM:GREG SIMON

SUBJECT: QUINN-EXON LETTER RE: COMMUNICATIONS DECENCY ACT

We are receiving press inquiries about the attached letter from Jack Quinn in reply to a
letter from Sen. Exon. After discussion with Elena Kagan at the White House Counsels
office, I suggest the following responses to the expected questions:

Q: What was the purpose of Mr. Quinns letter, especially given the fact that some
Administration officials have expressed concern about the Acts constitutionality?

A: * Mr. Quinns letter properly reflects the fact that the Justice Department is defending
the Communications Decency Act in the current court case and that the President supports
protecting children from computer pornography. Because the Act contained a provisicn for
expedited review, the Justice Department announced it will not take action to enforce the
Act prior to the Court completing its review.

Q: Why does the letter state that the President firmly supports the Communications Decency
Act when the White House opposed the measure at every step of the legislative process?

A: *The White House did raise concerns during the consideration of the bill regarding the
way in which the bill addressed the issue of on-line service providers liability for
Internet communications and the definition of *indecent communications. However, the
letter accurately states that the President, through the Justice Department, supports the
Act as passed and will defend it in court.




‘e

DATEXT\R&DMTG.WPD.XT Thursday, June 17, 2010 10:54 AM

November 18, 1997
MEMORANDUM FOR JOHN PODESTA
CC:SARA LATHAM
FROM:PETER RUNDLET
SURJECT:The R&D Meeting
After making some calls tc determine who should be invited to your senior-level R&D meefing
this week, a couple wrinkles emerged. Apparently, Jack Gibbons sent a memo to the
President about this issue, and Jill Biickstein at OMB, and Gene Sperling have some
concerns about it. Tom Kalil thought that you should give Gene a call about this. Jill
Blickstein, who works for Frank Raines, tried to convince me that a meeting was unnecessary
and that OMB was placing special emphasis on Research. She said that she was going to urge
Frank to call you. If we have the meeting, she said that Frank and Jack should be
invited. I left a message for Josh Gotbaum (5-9188}, but have not heard back from him.
Besides these guestions, it wasnt clear to me whether you wanted agencies involved or not,
and so I am providing a checklist of White House and agency folks.

Jack Gibbons, OSTP

Jeff Smith, OSTP

Gene Sperling, NEC

Tom Kalil, NEC

Frank Raines, OMB

Jack Lew, OMB

Josh Gotbkaum, OMB

Ron Klain, OVP

Don Gips, OVP

Jim Kohlenberger, OVP (Don said hes been working the R&D issues)

Katie McGinty, CEQ {(they have been working Climate Change)

Randy Beers, NSC (working R&D for Information Security, PCCIR)

Elena Kagan, DPC (if you want someone from DPC)

Dan Golden, NASA
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Harold Varmus, NIH

Donna Shalala, HHS

John Hamre, DoeD

Federico Pena, DOE

Bill Daley, Commerce
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March 11, 1999

TAPED RADIO ADDRESS

DATE:March 12, 1999
LOCATION:Oval Office
TIME:9:00 AM
FROM:Megan Moloney

I.PURPOSE

You will discuss the constructive steps the Administration has taken and will take to root
out police misconduct and strengthen the bond between police officers and the communities
they serve.

IT.BACKGROUND

With this radio address you will bring together a group of civil rights advocates, police
chiefs and rank-and-file law enforcement organizations to ask these leaders to work with
vou to make sure that the criminal justice system serves the needs of all Americans, and to
make the system both fairer and more effective.

You will also discuss new provisions to be included in your 21st Century Crime Bill that
will help accomplish this, such as more and better pelice training, more education for
police, improved efforts to recruit minorities, and a long-term commitment to strengthen
gommunity policing efforts across the country.

Finally, you will direct the Attorney General to convene a series of meetings of
representatives of the interested groups to examine ways of addressing the problem and
recommend further actions that the Administration can take.

ITI.PARTICIPANTS

Briefingbining Room8:45 - 9:00 AM
The President

Ann Lewis

Loretta Ucelli

Bruce Reed

Elena Kagan

Charles Ruff

Minyon Moore
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Ben Johnson
Jose Cerda
Jordan Tamagni

TapingOval 0fficef:00 - 9:25 aM

The President

Megan Moloney

Mary Morrison

White House Communications Agency (WHCA) staff
White House Television

white House Photographer

Approx. 15 guests (see attached for list)

IV.PRESS PLAN
The ABC, AP, C-SPAN, CBS/NBC/ Mutual/Westwood One, NPR, UPI, USA, American Urban Radio
Network, Standard News and Armed Forces Radio networks will carry the address in its

entirety broadcasting to their collective thousands of stations worldwide on Saturday at
10:06 AM ET. :

NOTE: The address this week will also be carried by KFTS-AM {940) in Texarkana, since that
is where you will be during the broadcast.

V.SEQUENCE OF EVENTS
Briefing

Radio Address

Greet guests

VI.REMARKS

To be provided by the Office of Speechwriting
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July 2, 1997
TAPED WEEKLY RADIQ ADDRESS

DATE: July 3, 1997
LOCATION: Roosevelt Room
TIME: 1:15 pm

FROM: Megan Moloney

I.PURPOSE

As we approach the one year anniversary of the welfare reform law, you will announce
dramatic new reductions in our nation's welfare rolls. You will discuss what the
Administration is doing to build on: our progress, and what we need to do to meet our goal
of moving one million more people from welfare to work by the year 2000.

II.BACKGROUND

You have called for welfare reform that reinforces basic American values -- work,
responsibility, and family -- not punishes children for their parents' mistakes. Families
throughout the country have moved from welfare to work due to welfare waivers, which
authorized 38 states to bypass existing welfare rules and set time limits on benefits,
require recipients tc work or stay in school, provide child care and give employers
incentives to hire welfare recipients.' The year-old welfare reform law and current
proposals in the balanced budget agreement make méving people from welfare to work a
priority, and you have challenged the nations mayors, business executives and others to
assist the federal government in doing so.

ITI.PARTICIPANTS

Briefing:
The President
Ann Lewis
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Elena Kagan
Cynthia Rice
Jordan Tamagni

Radio Address:

The President

Megan Molcney

White House Communications Agency [(WHCA) staff
White House Television (WHTV)

White House photographer

(see attached for special guest list)

IV.PRESS PLAN
The ABC, CNN, AP, C-SPAN, CBS, NBC, Mutual, UPI, USA,

American Urban Radio Network, and Standard News radio networks will carry the address in
its entirety to their thousands of stations across the country this Saturday at 10:06 AM ET.

V.SEQUENCE OF EVENTS
Briefing

Tape Radio Address
Greet Guests

VI.REMARKS

To be forwarded by the Office of Speechwriting.
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Rabbinic Social Action Seminar
Indian Treaty Room/OEQCB
12:05p.m. --- 12:25p.m./Wednesday, January 14, 1998

Meeting reguested by Monica Dixon & Ellen Ochs
Briefing prepared by Deborah Mohile

EVENT

You are meeting with Reform, Reconstructionist & Conservative Rabbis from across the
country regarding issues of common concern.

LOGISTICS

*yYou will enter Room 476 and be briefed by Deborah Mohile, OPL Jewish Liaison; Chris Bolan,
NSA, and Ellen Ochs.

*Rabbi David Saperstein and his 8-year-old son, Daniel, will join you in the briefing room
for photo and welcome. :

*You will enter the Indian Treaty Room with Rabbi Saperstein. Rabbi Saperstein will
introduce you.

*YQU WILL DELIVER BRIEF, VERY INFORMAL REMARKS for 5 to 7 minutes. Speechwriting will
provide very brief talking points.

*You will take questions from the audience for 10 minutes.
PROGRAM NOTES
*This group will meet with Dennis Ross, immediately following your appearance.

*During their 4-day meeting in D.C., they will already have met with Jack Lew (OMB); Elena
Kagan {DPC); Bill Marshall (Counsel) and Eric Schwartz (NSC-Human Rights).

*This group will be coming from a session about the environment before meeting with you.
They will have heard from the League of Conservation Voters and two religious environmental
coalitions. You are speaking at the last session of the four day seminar.

BACKGROUND

This ad hoc group of non-Orthodox rabbis from across the country have come to Washington
for a four day seminar on social action advocacy training. Although sponsored and run by
the Union of American Hebrew Congregations (Reform) Religious Action Center, the rabbis
come from all three non-Orthodox movements: Reform, Reconstructionist and Conservative.

Rabbl David Saperstein is the Director of the UAHC Religious Action Center and is the
unofficial dean of the Washington Jewish lobbyvists.:  Attached is a recent letter David

wrote you praising your decision to go to the Kyoto conference.

ATTACHMENTS
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*L,ist of Attendees

*Bio of Rabbi Saperstein
*Letter from Rabbi Saperstein
*Brief talking points

2.
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august 19, 1897

NOTE TO:Elena Kagan, Jose Cerda

FROM:Cynthia Rice

SUBJECT:Data Sources for the Race Initiative

Attached are some data sources that may be helpful .for the race initiative. 1In addition,
thege individuals are good resources of information on families and social programs:

HHS: Patricia Ruggles, Deputy Assistant Secretary for Human Services Policy,
Office of the Assistant Secretary for Planning and Evaluation, 690-7409.

Labor Dept.:Ed Montgomery, Chief Economist, 219-5109 ext 156.
Census Bureau: Daniel Weinberg, Chief, Housing and Household Economics Statistics Div.,
301/457-8550;

Don Hernandez, Chief, Marriage and Family Statistics Div. 301/457-2465.

National Center forStephanie Ventura, Research Statistician, 301/436-8954 ext. 131.
Health Statistics: (Stephanie is a specialist in teen pregnancy and birth data.)
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March 19, 1999

MEMORANDUM FOR DISTRIBUTION
FROM:PHIL CAPLAN

SUBRJECT: Race Book - Draft

Attached is a draft of the race book. Im circulating it for your review and comment; its
important that you read it carefully and thoroughly. The President is reading it at the
same time.

John and Maria have tasked Todd Stern to edit the book in its final stages. Please feed
him all edits/comments so that the project may be completed in a timely fashion.

Comments are due to him by March 26.

[ E|
March 26, 1999

MEMORANDUM FOR DISTRIBUTION
FROM:Phil Caplan

Attached for your review .is one of the missing sections of the race book -- Part III: The
Opportunity We Deserve.

Edits/comments to Todd Stern by COB March 30.

BEADistribution List (wont go out with note):

The First Lady

The Vice President

Melanne Verveer (Shirley Sagawa)
John Podesta

Ron Klain

Maria Echaveste (already has bne)
Todd Stern

Bruce Reed

Elena Kagan

Gene Sperliing

Chuck Ruff (Eddie Correia)
Minyon Moore

Michael Waldman

Sylvia Mathews

Ben Johnson

Sid Blumenthal
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Josh Gotbaum
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Qctober 27, 1997

Health Division
Office of Management and Budget
Executive Qffice of the President
Washington, D.C. 20503
Please route to: ACTION REQUESTED:TIME SENSITIVITY:

Richard Turman
Barry Clendenin
Josh Gotbaum. Decision or Approval Urgent

Please sign ASAP

Per your requestAction Requested by

Please comment Not Time-Sensitive

X For your information With informational copies for: HPS Chron, Murray, Miller,

Blum, HPS staff, HD Chron

Subject:DPC Meeting w/HHS on Racial Health Disparities -- Potential Add-on for FY99 Budget

From: Greg WhitePhone:202/395-7791

Fax:202/395-3910 ‘

Room:NEOB #7002

HPS and HFB staff attended a meeting on 10/17 with Chris Jennings and Elena Kagan of DPC
and Bill Corr, John Callahan and other HHS policy officials regarding a potential
Presidential initiative on reducing racial disparities in health status (e.g. infant
mortality). DPC and HHS have apparently had several meetings on this subject over the last
few weeks. OMB staff were invited to attend this meeting since it was designed to discuss
"budget issues" regarding this initiative.

DPC and HHS discussed the possibility of having the President announce certain FY 1998 and
FY 1999 funding initiatives in this area on November 1llth, 1997 at a meeting of the
American Public Health Association (APHA). HHS was uncertain they could prepare all of the
press materials for an announcement on this date, but was going to get back with DPC during
the week of 10/20 to let them know when they could be ready. Both DPC and BHS noted that
any resource commitments made for FY 1999 would have to be cleared by OMB.

BACKGROUND

In earlier meetings, DPC asked HHS for their input on how to develop a Presidential
initiative in this area. BHS has since identified six health areas were there are notable
racial differences (See Tab A for prior correspondence between DPC and HHS on this subject.)

(1) Infant Mortality(4) Diabetes
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(2) Breast and Cervical Cancer(5) AIDS
{3) Heart Disease and Stroke(6) Immunizations

EHS staff noted that the current.HHS "Healthy People 2000" goals seek "to close the gap" to
varying degrees in these six general health areas by the year 2000, but do not seek to
eliminate the full racial disparity. HHS noted that if the President were to propose a full
scale initiative in this area, he may like to establish an Administration goal for the year
2010 to eliminate racial health disparities in these areas.

HOW HHS WOULD STRUCTURE A PRESIDENTIAL ANNOUNCEMENT

Melissa Skofield, HHS Asgistant Secretary for Public Affairs, presented her thoughts on how
the President could present a racial health initiative to the public. She outlined the
following two-tier structure:

FY 1998 Initiatives -- The Administration would announce three projects in each of fhe six
health areas highlighted above that HHS plans to do with FY 1998 funds. For example, it
would highlight a $25 million NIH project to increase minority participation in research
clinical trials related to Type II diabetes and some coordinated HRSA grant activities to
address infant mortality in the Mississippi Delta.

FY 1999 Initiative -- The Administration would also announce a new HHS program activity
titled "Healthy Life" that would be very similar to HRSAs "Healthy Start" infant mortality
program. Under this initiative, HHS would give grants to 30 communities across the nation
to address one of the six health areas cited above. (In theory, five communities would
address each of the six goals.) In the first year, each community would establish
baseline data and set goals to eliminate racial disparities over a five year ﬁeriod.
According to HHS, this project would require %360 million (BA) over five years; $30 million

of which would be in FY 1999. This initiative was not included in HHS original FY 1999
submission in September. (See Tab B for description of this proposal.)
HHS HAS BEEN MEETING WITH MINORITY ORGANIZATIONS -- HHS Office of Civil Rights staff have

been meeting with mlnorlty organizations to gauge their probable reactlon to a Presidential
initiative in this area. In general, HHS believes that minority groups would react
positively to this type of initiative, but many groups noted that a better way to address
racial health disparities is by increasing the number of minorities who have health

insurance.

DPC NOTES WEST WING SUPPORT FOR INITIATIVE
Chris Jennings noted that Erskine Bowles has a keen interest in this possible initiative.

SUGGESTED FOLLOW-UP AND OTHER QUESTIONS

Fecllowing the meeting, John Callahan advised me privately that the documents in Tab B "do
not represent an official HHS request for FY 1999." They were developed merely in response
to queries by DPC. You may want to discuss this issue with him to get a sense where this
proposal fits in with the other HHS proposals for FY 1999.

In addition, you are scheduled to meet with Chris Jennings on 10/21 to discuss DPCs
priorities for the FY 1999 Budget. You may want to discuss this issue with him to get a
sense of how they would like to proceed on this potential initiative.

We also understand that there is an upcoming FY 1999 Budget Crosscut on Civil Rights.
would you like the new HHS proposal to be addressed in this context?

2.
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Attachment
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--DRAFT -~
MEMORANDUM FOR THE PRESIDENT

FROM: BRUCE REED
ELENA KAGAN

SUBJECT: POLICY DEVELOPMENT FOR THE RACE INITIATIVE

This memorandum proposes a policy development process for the Race Initiative -- and
recommends an initial policy announcement to be unveiled at the NAACPs annual meeting on
July 17th. Although we would have preferred to develop this process with the assistance of
the Race Commissions staff director, we believe that it is of critical importance to get
started right away. Thus, we recommend that DPC immediately convene three workgroups in
the key areas of economic empowerment, education and administration of justice, and that a
fourth issue -- health -- be addressed through DPCs ongoing relationship with HHS.

Our goal for these workgroups is three-fold: (1) to provide a statistical "snapshot" of
racial and ethnic minorities and, thus, an informed starting point for policy development;
(2) to assess the impact of Administration initiatives on racial and ethnic minorities; and
(3) based on our analysis, to recommend policy initiatives to announce throughout the
upcoming year -- as well as longer-term policies to incorporate into the Race Commissions
final report.

I. WORKGRQOUPS
A. Economic Empowerment

Managed jointly by DPC and NEC, this groups missicn will be to look for ways to promote job
growth and the culture of work among disadvantaged minorities. Increasing job
opportunities for unemployed and underemployed blacks and Latinos, and assimilating them
into the workplace, is the way to strike right at the economic root of racism in our
society. Jobs give minorities what they want most -- a chance to participate in the
mainstream economy -- and help dispel majority fears about racial and ethnic minorities who
are at the margins of society. Other participants in the Economic Empowerment group will
include: CEA, OVP, OMB, Treasury, Labor, HUD, HHS, Agriculture, Commerce, Interior, SBA and
Transportation.

We have already met with the CEA to begin compiling the economic data for this task. Some
analysis was conducted during the Administrations affirmative action review, but more needs
to be done. We will also specifically examine a host of Administration initiatives --
including the Welfare jobs initiative, EITC, EgZs, CDFIs, changes to CRA, the minimum wage

-1-
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increase, One Stop Career Centers and Capital Shops, HUDs Bridges-to-Work, Home Ownership
zones , etc. -- and loock at their impact on racial and ethnic minorities. We will try and
build on existing economic efforts wherever possible.

With respect to longer-term policy development, the Economic Empowerment group will also
look at other topics, such as: (1) strengthening job recruitment networks; (2) matching and
transporting workers to where there us worker demand; (3) promoting mixed-income,
multi-racial communities; (4) affordable housing strategies; (5) housing mobility; and (5)
rural economic development. ‘

B. Education

This group, which will be managed jointly by DPC and the Department of Education, will
consist of two subgroups: one specifically to look into the dramatic drop in minority

enrollment at the Universities of California and Texas; and one to promote improvements in

elementary and secondary education. If addressing the "jobs gap" is the most visible and
immediate way to begin addressing economic disparities and racial stereotypes, than
increasing levels of education among disadvantaged minorities must be our primary long-term
challenge.

The experience of Latinos in many parts of our country makes clear the importance of
education to c¢limbing the economic ladder. While Latinos in some cities have been able to
overcome discrimination in hiring and develop successful job recruitment networks -- often
leading to coveted industrial jobs -- their average income is either stagnant or
declining. A recent study by the Woodstock Institute in Chicago found that while
unemployment rates for Hispanic Empowerment Zone (EZ) residents were half that of their
African American counterparts, their average inceme was considerably lower than that of
employed African Americans.

The Minority Enrollment subgroup will consists of DPC, White House Counsel, Education and
Justice, and has already started to meet and collect data. In addition to DPC and
FEducation, the broader subgroup on elementary and secondary education will include NEC,
CEA, OVP, OMB and HHS. This group will look at how performance standards, teacher
training, technology and infrastructure improvements can help our poorer schools. Also, we
are particularly interested in reviewing what Mayor Daley of Chicago and other mayors are
deing to turn their school systems around, and how such comprehensive -- and race neutral
-- changes can benefit all Americans.

C. Administration of Justice

This group will also be split into two subgroups, both led by DPC: the first will focus on
crime control and prevention; and the second will target government-wide enforcement of our
civil rights laws. Other members of these groups will include: QVP, OMB, Treasury, DQJ,
Education, Labor, HUD, HHS, Agriculture, Interior and EOC.

The primary focus of the Crime group will be to examine the under protection of racial and
ethnic minorities. Although minorities, particularly in our inner cities, are the most
likely victims of crime, they have been historically under protected by local law
enfofcement. Even now, as crime has dipped to its lowest level in 35 vyears, initial data
indicate that minority communities have not benefitted as much from this decline as other
communities. This is especially true for Indian Country, where the homicide rate has
jumped more than 80 percent since 1992.
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Wwe strongly believe that the Administrations community policing initiative is on the right
track and helping to reverse the trend of under protection. It is helping thousands of
communities put more police in neglected, high-crime areas -- as well as allowing police
officers to work collaboratively with community residents to solve a broad spectrum of
crime problems (youth violence, domestic abuse, hate crimes, etc.) With more than 40,000
new police officers to be hired, there is still much the Administrations community policing
-- and other crime initiatives -- can do to address the considerable public safety needs of
minority communities.

The Civil Rights Enforcement group will seek to develop a coordinated strategy and common
mission for the many federal agencies involved in civil rights enforcement. In addition to
reviewing how to reduce the considerable backlog of cases in some of these agencies, the
Civil Rights group will tackle and troubleshoot some of the policy gquandaries that arise
when communities try to be innovative. For instance, the Fair Housing Act has prevented
some EZs from targeting their housing monies to EZ. residents. Similarly, school districts
that have tried to improve by implementing initiatives such as teacher testing have come
into conflict with Title VII of the Civil Rights Act.

D. Health

Instead of establishing a new work group to review health issues, we intend to build on
DPCs close working relationship with HHS and existing health initiatives.. HHS has already
commenced an internal review to identify disparities in health needs and the provision of
services. Also, we are reviewing the Administrations immunization initiative to see how it
has impacted racial and ethnic minorities, and considering how we can ensure that the
low-income childrens health initiative meets the significant needs of certain minorities.

II. INITIAL EDUCATION ANNOUNCEMENT

We are recommending that you announce a two-part education initiative when you speak to the
NAACP on July 17th. This initiative, which will be included as part of the reauthorization
of the Higher Education Act, focuses on improving teacher recruitment and preparation, with
a particular focus on preparing teachers te teach in urban and poor rural school systems.
The teacher preparation component of the program will provide funds to partnerships
involving institutions of higher education with exemplary teacher preparation programs,
other institutions of higher education seeking to strengthen their teacher preparation
programs, and local school systems that will employ new teachers. These partnerships will
work together to implement teacher preparation programs that effectively eguip new teachers
to teach in urban and rural environments.

The second component funds scholarships for individuals preparing to teach; scholarship
recipients will be required to teach for at least three years in an under served

community. Funds will be distributed on a competitive basis to partnerships of eligible
local school systems and institutions of higher education. The partners together will
define the prio;ity local needs (e.g., teachers in particular disciplines, specialties or
grade levels) and target populations (e.g., mid-career adults, paraprofessionals already in
the classrooms, or more traditional teacher candidates), and will provide scholarships to
individuals meeting these criteria.

By focusing on better training for teachers and improving our neglected schocls, we believe
that you will be in a strong position to urge the NAACP not to abandon it long history in

-3-
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support of integration -- and to ‘support the Administrations education initiatives.
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POLICY DEVELOPMENT FOR THE RACE INITIATIVE

I. ECONOMIC OPPORTUNITY AND HOUSING

_ LEAD: DPC (Jose Cerda) /NEC (Anne Lewis)

— QTHER PARTICIPANTS:

CEA, OVP, OMB, Treasury, Labor, HUD, Agriculture, Commerce, Interior, Transportation, and

SBA.

- KEY STAFF TO CONSIDER:
Micheal Barr, Treasury; Michael Stegman, HUD.

_ POLICY REVIEW/DEVELOPMENT:
Jobs and Housing. To what degree have racial and ethnic minorities benefitted from the

current economic expansion -- and specifically from the Administrations economic policies?
What improvements can or should be made to promote economic opportunity. Initial tasks
include:

- Work with CEA on "dump" of economic inidicators;

- Provide "snapshot" of opportunities for minorities today;

- Conduct review of key Administration initiatives -- EZs, CDFIs, EITC expansion, changes
to CRA, One Stop Career Centers, Bridges-to-Work, minimum wage, Welfare-to-Work, etc;

- Draft outline of policy framework for Commission staff;

- Tdentify options for relevent short-term policy initiatives;

- Develop longer-term policy issues/initiatives for Report;

- Provide guidance to OMB at start of budget process.

II. EDUCATION
- LEAD: DPC (Elena Kagan}

— QTHER PARTICIPANTS:
NEC, CEA, OVP, CMB, WH COUNSEL, EDUCATION, and HHS.

— KEY STAFF TO CONSIDER:
Mike Cohen, DPC; Dawn Chirwa, WH Counsel; Leslie Thornton, Education.

-POLICY REVIEW/DEVELOPMENT:

Improving Educational Opportunities. What can be done -- by way of standards, physical
improvements, technology. increased aid, reforming local schocl systems, etc. -- to enhance
educational opportunities for racial and ethnic minorities? Start-up tasks include:

. - Work with CEA/Education on "dump" of inidicators;
- Provide "snapshot" of minorities and education today;
- Conduct review of key Administration initiatives -- School-to-work, Goals 2000, charter
schools, testing, standards, etc.;
- Draft outline of policy framework for Commission staff;
- Identify options for relevent short-term policy initiatives;
-~ Develop longer-term policy issues/initiatives for Report;
- Provide guidance to OMB at start of budget process.

-1-



DATEXT\RACEPOL.DEV.XT Thursday, June 17, 2010 10:57 AM

Minority Enrellment. Convene special subgroup to respond to drops in minorty enrollment at
CA and TX state universities.

IITI. HEALTH
-~ LEAD: DPC (Chris Jennings)

- OTHER PARTICIPANTS:
NEC, CEA, OVP, OMB, HHS, ONDCP, Interior, VA and EPA.

_ KEY STAFF TO CONSIDER:

- POLICY REVIEW/DEVELOPMENT:
Improving the Bealth of Racial and Ethnic Minorities. What are the unmet -- or special --
health needs of racial and ethnic minorities?

- Work with CEA/HHS on "dump" of health inidicators;
- Provide ”Snapshot" of health of minorities today;
- Conduct review of key Administration initiatives -- Child immunization initiative, health
care initiative for low-income kids;
- Draft outline of policy framework for Commission staff;
- Identify options for relevent short-term policy initiatives;
- Develop longer-term policy issues/initiatives for Report;
- Provide guidance to OMB at start of budget process.

IV. ADMINISTRATION OF JUSTICE
- LEAD: DPC (Elena Kagan/Jose Cerda) /WHC (Dawn Chirwa)

- OTHER PARTICIPANTS:
OVP, OMB, PCPC, Treasury, DOJ, Education, Labor, HUD, HHS, Interior and EOC.

- KEY STAFF TO CONSIDER:
- POLICY REVIEW/DEVELOPMENT:

1. Crime Control and Prevention (Cerda). Analyze victimization rates for racial and
ethnic minorities and law enforcement response. Also, review data on number of at-risk
youth and what prevention strategies/programs are available.

2. Coordination of Civil Rights Enforcement (Kagan). Review enforcement of civil rights
laws in all federal agencies; how these laws can clash with other policy goals; and develop
long-term, coordinated, administration-wide strategy for civil rights enforcement.

3. Affirmative Action (Chirwa). Oversee and further develop Administrations effort to
"mend" Affirmative Action. Review and make appropriate recommendations on state and local
efforts, too.

2.
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FFl
- have to include rural as well, racial isclation in public schools,
enforcement (when NYC took over schools), teacher testing (title 7)

employers helping out on testing, standards and civil rights disincentives,
urban ed bill by Rangel -- ed tax credits-?

civil rights
and disparate impact,
"ebonics",

charter schools to focus on college admissions,
Any serious proposal must deal with school construction and repair? Fatah proposal on pell

grants for kids in 75% poverty schoolsg?

- by end of July, higher ed reauthorization -- teacher training, ??7?. historically black

colleges are included in higher ed.,
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--DRAFT --
MEMORANDUM FOR THE PRESIDENT

FROM: BRUCE REED
ELENA KAGAN

SUBJECT: POLICY DEVELOPMENT FOR ‘THE RACE INITIATIVE

This memorandum proposes a policy development process for the Race Initiative -- and
recommends an initial policy announcement to be theiled at the NAACPs annual meeting on
July 17th. Although we would have preferred to develop this process with the assistance of
the Race Commissions staff director, we believe that it is of critical importance to get
started right away. Thus, we recommend that DPC immediately convene three workgroups in
the key areas of economic empowerment, education and administration of justice. A fourth
issue -- health -- can be addressed through DPCs ongoing relationship with HHS.

Our goal for these workgroups is three-fold: (1) to provide a statistical "snapshot" of
racial and ethnic minorities and, thus, an informed starting point for policy development;
{2) to assess the impact of Administration initiatives on racial and ethnic minorities; and
(3) to recommend both short- and long-term policy initiatives to respond to the issues
identified by our analysis.

I. WORKGROUPS
A. Economic Empowerment

Managed jointly by DPC (Jose Cerda) and NEC {(Jonathan Kaplan), this group will take a broad
look at the economic expansion, and to what extent racial and ethnic minorities have been
able to benefit from it,

Other participants will include: CEA, OVP, OMB, Treasury, Labor, HUD, Agriculture,
Commerce, Interior and Transportation.

iI. EDUCATION

After independently reviewing the Sentencing Commissions revised report, and having met to
discuss their findings, the Attorney General and ONDCP Director have come to different
conclusions. In brief, here are their recommendations:

III. ADMINISTRATION QF JUSTCE

The Attorney General is recommending that the Administration support and work with Congress
to reduce the disparity between the triggering amounts of crack and powder cocaine for
five-year mandatory sentences from 5 grams of crack and 500 grams of powder, to 25 grams of
crack and 250 grams of powder cocaine.
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The Atteorney General believes that this revised structure will help ensure that federal
prosecutors target mid- and high-level cocaine traffickers, generally leaving lower-level
traffickers and users to be prosecuted by state and local law enforcement. She contends
that this "division of responsibility" for prosecuting drug cases is sensible: the federal
government 1s better situated to target and dismantle major drug trafficking organizations
through its powerful enforcement tools, such as the RICO statute, wiretapping authority and
its national and international enforcement programs.

She also argues that the current sentencing structure creates an incentive to concentrate
on lower level street dealers since sales of 5 grams of crack can still result in a long
mandatory sentence. A mid-level crack dealer, however, typically deals in ounce (28 grams)
or multi-cunce -quantities. By directing resources toward lower-level dealers, otherwise
scarce federal law enforcement resource are diverted awéy'from higher priority, serious
drug traffickers.

Finally, the Attorney General makes the case that the current 100:1 sentencing scheme has
become a symbol of racial bias in the criminal justice system for many African Americans.
Thus, reducing the disparity from 100:1 to 10:1 is not only good law enforcement, it will
also help address this concern.

Iv. HEALTH

The ONDCP Director is recommending that the Administration support and work with Congress
to repeal the disparity in sentencing for crack and powder cocaine, and establish a
100-gram threshold for triggering 5-year mandatory drug penalties for cocaine violations.

The ONDCP Director strongly believes that the different sentencing guidelines for crack and
powder cocaine are flawed and serve no useful. The only real difference between these two
forms of cocaine, he argues, is the systematic violence associated with drug sales at crack
markets, and this issue can be addressed through existing enhancements for weapons offenses
provided for in the sentencing guidelines.

Additionally, the ONDCP Director points out that crack use has stabilized, and that federal
cocaine policy should focus limited law enforcement resources on international dealers and
doméstic wholesalers -- or those who deal in quantities of a kilogram or more. Thus, by
setting the threshold for 5-year mandatory drug penalties at 100 grams, the federal
government can dedicate more resources for serious drug dealers, target mid-level dealers
({theose who deal in multiple ounce gquantities) as informants and save on incarceration costs.

Finally, the ONDCP director also makes the argument that the current crack cocaine
sentences have had a disproportionate. impact on African Americans, and have served to
undermine public support for the criminal justice system.

ITII. RECOMMENDATION

We recommend that you endorse the recommendation submitted by the Attorney General and
igsue a statement encouraging her and the ONDCP Director to work with Congress to address
this matter. We believe that the proposed 10:1 ratio, which triggers 5-year mandatory drug
penalties at 25 grams of crack cocaine and 250 grams of powder cocaine, is the best
alternative. In addition to significantly reducing the disparity between crack and powder
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cocaine sentences -- while preserving the Congressionally mandated policy of tougher
penalties for crack -- this recommendation makes the most sense from a law enforcement

perspective. It links the increase in threshold for mandatory crack penalties (25 grams)
to an amount that corresponds with the practice of mid-level crack dealers to traffick in
ounce (28 grams) or multi-ounce guantities.

We have several major concerns with the ONDCP Directors recommendation and, thus, strongly
advise you to reject it. First and foremost, the ONDCP recommendation is contrary to the
crack sentencing legislation that you proposed and Congress passed -- and which expressly
endorsed tougher penalties for crack cocaine because of the violence associated with its
use and sale. Second, ONDCPs recommended threshold of 100-grams for crack and powder
cocaine does not even correspond with the overall ranges recommended by the Sentencing
Commission (25 to 75 grams for crack, and 125 to 375 grams for powder}. And third, despite
ONDCPs law enforcement rationale for the change, we expect that such a dramatic reduction
in crack penalties will not be supported, and more likely opposed, by the law enforcement

community.

Finally, despite concurring with the Attorney Generals recommendation, we are not
optimistic that she and the ONDCP Director will have much success in persuading Members of
Congress to pass such legislation any time soon. In fact, it is very likely that the
Administrations call for legislation to reduce the disparity between crack and powder
cocaine penalties will lead to congressional action to simply increase the penalties for
powder cocaine violaticns. We believe this is especially true if the Administratiocn
proposes repealing the disparity between crack and powder cocaine sentences, as recommended
by ONDCP. As it stands, Senators Abraham and Hatch have already proposed legislation to
drop the threshold for mandatory drug penalties for powder cocaine violations from 500
grams to 100 grams, and are considering offering it as an amendment to the juvenile crime
bill. Reversing our position on tougher penalties for crack 1s sure to elicit the same
response-as the original Sentencing Commission recommendation to equalize the threshold for
crack and powder cocaine sentences at 500 grams -- more likely to result in Congress
passing legislation that equalizes the threshold for crack and powder cocaine sentences at
5 grams. As you know, addressing the disparity in this manner will not only increase the
federal governments role in low-level drug cases that are best addressed by state and local
law enforcement -- it will add billions of dollars to the federal prison budget.
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December 16, 1997
MEMORANDUM FOR SYLVIA MATHEWS

FROM: Bruce Reed
Elena Kagan

SUBJECT: Timing of Race Initiative Policy Ideas

Below is a suggested timetable to announce the policy ideas the DPC and NEC have developed
for the race initiative. :

January

Hispanic Education Action Plan -- This initiative will increase funding for a number of
existing programs to improve education for Hispanic Americans and other limited English

- proficient (LEP) children and adults. It would double our investment in training teachers
to address the needs of LEP children; boost the Migrant Education Program by 16 percent;
increase the TRIQ college preparation program by 10 percent; and create a 5-year, $100
million effort to disseminate best practices in ESL training for adults. We would
accompany these program increases with administrative actions to help Hispanic students
complete high school and succeed in college.

College-School Partnerships -- This initiative, which builds on Eugene Langs model of
helping disadvantaged ycuth, will provide funding for college-school partnerships designed
to provide mentoring, tutoring, and other support services to students in high-poverty
schools, starting in the sixth grade and continuing through high school. The six-year
funding path will provide help to nearly 2 million students. The proposal also will
include Chaka Fattahs idea of early notification to disadvantaged 6th graders telling them'
of their Pell Grant and loan eligibility.

Notes: We should do the Hispanic Action Plan in Texas. Announcing the College-School
Partnerships Program the same week (even the day bhefore or after) could strengthen both

events, given their mutually reinforcing messages.

We also will have our Martin Luther King Day event this month. As I think you know, we

strongly support a service event -- not a Town Hall.
February
Education Opportunity Zones -- This initiative will provide funding to about 25

high-poverty urban and rural school districts for agreeing to adopt a "Chicago-type" school
reform agenda that includes ending social promotions, removing bad teachers,’ reconstituting
failing schools, and adopting district-wide choice.

Employment Discrimination Enforcement -- This initiative will fund reforms to the EEOQC,
allowing it to expand its mediation program (so that more than 70 percent of all
complainants to choose mediation by the year 2000), increase the average speed of resolving
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complaints (from over nine months to six) and reduce the EECCs current backlog (from 64,000
cases to 28,000). We can also announce reforms to other civil rights offices in the

federal government, although these are far less dramatic.

Note: These are twe good announcements for right after the State of the Union and the
budget. (0f course, weve already told the press about the concept of ECZs, but havent
provided any details.) We should push EOZs early in the legislative session, and its
important to announce fa%;ly soon an initiative focusing on civil rights enforcement.

March

Housing Opportunity -- This announcement can combine a number of initiatives in the budget,
none of which will get much play alone: proposals to expand homecwnership, improve housing
portability, increase vouchers, and attack housing discrimination. (The fair housing
proposal can go either here or with the EEOC announcement; we think it fits best with a
package of housing opportunity proposals.)

Community Empowerment Fund -- This initiative establishes a public/privaté fund {("Eddie
Mac"), which will invest in inner-city businesses and create a secondary market for
economic development loans (like Fannie Mae).

Note: By this point, well have presented most of our education initiatives; housing and
economic opportunity seem the natural next issues. We also must announce the housing
package (at least if it includes the fair housing proposal) before or during April, which
is the thirtieth anniversary of the Failr Housing Act.

April

Assisting the Unbanked -- The electronic funds transfer regulation, due in April, will
bring as many as 10 million people into the banking system.

Racial Disparities in Health Care =-- This initiative will address racial disparities in six
areas of healcth care: infant mortality, breast and cervical cancer, heart disease and
stroke, diabetes, AIDS, and immunization. The proposal includes additional funding ($50
million) to established public health programs to adapt and apply their prevention and
education strategies to eliminate racial disparities. It also includes funding ($30
million) for up to thirty local pilot projects to test innovative approaches to reach this
goal.

May
Community Prosecutors -- This initiative will provide grants to prosecutors for innovative,
community-based prosecution efforts, such as Eric Holder adopted in the District of

Columbia. A full 80 percent of the grants will go to pay the salaries and training costs
associated with hiring or reassigning prosecutors to work directly with community residents.

June

Indian Country Law Enforcement and Education -- The current budget includes substantial
additional funds for law enforcement activities and schocol construction in Indian Country.

2
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August 8, 1997
JOINT LIVE WEEKLY RADTO ADDRESS WITH THE VICE PRESIDENT

DATE:August 9, 1997
LOCATION:Qval Office
TIME:10:06 AM EDT
FROM:Brenda Anders

I.PURPOSE

To announce, along with the Vice President, an executive order banning smoking on U.S.
government property.

II.BACKGROUND

This is the broadest smoking ban on federal property ever. Until now, government agencies
have had discretion in restricting smoking in their facilities.

III.PARTICIPANTS
Pre-Brief:

Rahm Emanuel

Elena Kagan
Elizabeth Drye
Jordan Tamangi
Radio Address:

The President

The Vice President
Brenda Anders

(see attached for special guest list)

IV.PRESS PLAN

The ABC, CNN, AP, C-SPAN, CBS, NBC, Mutual, UPI, USA, American Urban Radio Network, and
Standard News radio networks will carry the address live to their collective thousands of
stations across the country at 10:06 AM EDT.

V.SEQUENCE OF EVENTS

Briefing.
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Live broadcast of radioc address with the Vice Presgident.

Greet guests.

VI.REMARKS

To be provided by the Office of'Speechwriting.
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STATISTICAL POLICY

[Revised] Statistical Confidentiality and Data Sharing

The Statistical Confidentiality Act, which was transmitted by the Administration to the
Congress at the end of April 1996, was intrecduced on a bipartisan basis (Steve Horn and
Carolyn Maloney) in the House of Representatives (H.R. 3924) on July 31 and was
subsequently referred to the Committee on Government Reform and Oversight. Discussions
were initiated with staff of Senaltors Glenn, Cohen and Thompson with the objective of
gaining a bipartisan introduction of the bill in the Senate. The Statistical
Confidentiality Act would provide uniform protection of data across eight principal
statistical agencies and permit them to manage and exchange information for statistical
purposes more efficiently and effectively. While the congressional calendar did not permit
culmination of efforts tdo pass this bill, we believe interest remains strong and are
prepared to transmit the legislation to the new Congress at the earliest appropriate date.
We are preparing a briefing note for Senator Bingaman who has expressed interest in the
bill recently.

The companion administrative Order on Confidentiality was published on January 29, 18%6, in
the Federal Register for a 60 day public comment period. We received comments and
questions from all the affected statistical agencies as well as some highly favorable
comments from the public, including a unanimous endorsement from the Board of the Council
of American Survey Research Organizations (CASRO). We also participated in many informal
discussions of issues and responded to individual inquiries. We anticipated some minor
changes in language of the order to ensure consistency with revisions in the proposed
Statistical Confidentiality Act. However, a disclosure dispute between the Justice and
Energy Departments raised some unanticipated issues concerning the Energy Information
Administration that delayed final revisions. Drafts of the final order have been
coordinated with affected parties and revised language to resolve all issues is being
closely scrutinized by our OGC. Consultations and internal review of the final order will

be completed in January.

We have just learned that Senator Moynihan has (re) introduced his "Commission to Study the
Federal Statistical System®" bill (S. 144) and will review it to determine (1) if it is the
same bill introduced late last year and {(2) implications of this bill in relatiocn to ocur

initiatives.
[No Change] Transfer of the Census of Agriculture

Following the budget decision to transfer the Census of Agriculture from the Census Bureau
(CB) to the National Agricultural Statistics Service (NASS), Statistical Policy toock the
lead in coordinating actions among the many interested parties in OMB. On June 17 the bill
to authorize the transfer was introduced {H.R. 3665) with 17 cosponsors. The legislation
passed the House but stalled in the Senate because of a proposed amendment by Senator Brown
(R-C0O). Meanwhilile, funding to effect the transfer was included in the FY 97 Agriculture
appropriation. We have met with representatives of the Census Bureau, NASS, and
IRS/Treasury to develop plans for meeting the information sécurity and confidentiality
requirements of all current statutes during the various stages of the transition period
{through 1998). Current plans assume that the Administration's Statistical Confidentiality
Bill (which provides a long-term solution for these problems) will be passed by Congress
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during this period. 1Initial analysis by IRS indicates that the problems are manageable in
the short term, but will become critical if proposed amendments to the Tax Code are not in
place in 1998. 1In December, Census and NASS developed a draft plan for operations using
tax data and submitted copies to IRS and OMB. We have reviewed the plan and provided
feedback to the agencies.

[Revised] 2000 Census Planning

Members of Congress continue to express concern about the use of sampling for nonresponse
follow up. On May 30, Representative Carrie Meek introduced legislation [H.R. 3558] that
would permit the Census Bureau to f“use sampling as a substitute for direct contact in a
particular census tract only after direct contact has been made with at least 90 percent of
the households in such a tract." Early in June, Representative Tom Petri introduced
legislation [H.R. 3589] that would prohibit the use of "sampling or any other statistical
procedure. ..in determining the total population by States...for purposes of the
apporticonment of Representatives in Congress..." On September 18, the House Committee on
Government Reform and Oversight approved by a 22 to 12 vote a nonbinding report that
recommends that the Census Bureau not use sampling tolcomplete or adjust the 2000 decennial
census. :

Concerns about funding the 2000 census have stemmed not only from increasingly stringent
spending limitations but alsc from House CJS Appropriations Subcommittee Chairman Rogers'
repeated complaints about having his subcommittee bear the full cost of the 2000 census.
Despite the House and Senate budget resolutions that endorsed the single payer approach
that we favor, the report language accompanying the House subcommittee markup for the FY
1997 Census Bureau budget states that "the Committee expects the Bureau, working with the
Office of Management and Budget, to submit a plan, not later than September 1, 1996, to
include the following: 1) allocation of the costs of long form among the Federal users of
this data; 2) number of guestions proposed for elimination and the necessary statutory
changes required." Although we worked to coordinate a single response to Chairman Rogers
from the OMB Director, a separate response was sent to Mr. Rogers from the Census Bureau
without being cleared by OMB, thereby precluding the planned single response. We continue
to work with our RMO colleagues to determine appropriate next steps.

On December 6 we met with Census staff to coordinate the submission due to Congress on
April 1 that will contain the content of the Census questionnaires. Census has produced a
notebook with one page (two sides) for each question describing each data element, its
statutory requirements, and how it is used by Federal and non-Federal users. The Census
Bureau Director and OMBs Chief Statistician co-chaired a January 23 meeting c¢f senior
officials from the agencies across government that use decennial census data to discuss the
need for their support in justifying their data requirements and to engage their
cooperation in working with OMB, the Census Bureau, and congressional committees. A
memorandum will be sent to the Secretarial officers in these agencies asking them to
provide auxiliary information concerning what they would do if the data were not available
from the 2000 Census. The senior officials who attended the meeting will facilitate the
collection of the information and advise their Secretarial officers of the need for their
involvement.

We alsc learned this week (from Wendy Zenker) that GAD plans to include the Census 2000 as
a new "high risk" area. GAO will be issuing an overall status report on high risk areas
the week of February 10th (probable testimony on February 12). We have indicated an
interest in a briefing GAO has offered to give us on this matter.
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{Revised] Welfare Reform

Joan Turek of HHS has initiated an informal interagency working group on

changes reqguired in national level surveys in response to changes in welfare and health
care programs. OIRA colleagues and several RMO staff members are participating in this
working group, which met 3 times before the holidays and is scheduled to meet weekly in
January and February. There has been some discussion about the need for OMB (SP) to lead
an interagency group on this topic because needed changes are likely to be more extensive
than the addition of a few questions to existing surveys.

A two day Conference on National Statistics on Health and Social Welfare Programs was
hosted by the Committee on National Statistics on December 12-13. Several OIRA and RMO
Colleagues participated. The focus of the conference was information needed under welfare
reform, implications for data collectors, and statistical and research issues. At the end
of the conference, OMBs Chief Statistician agreed to provide leadership for an interagency
committee to address the issues which were raised.

We are in the process of forming a two-tiered committee consisting of representatives of
both data supplving and data using agencies. The higher level Oversight Committee will
develop charters for Technical Coordinating Committees (TCC), make appointments to those
committees, and review and adopt resulting recommendations. One of the TCCs will focus on
Questionnaire Changes. This gfoup will continue the work of Joan Tureks informal group to
identify the changes needed to the questionnaires of current surveys (SIPP, CPS, and

HIS). Another TCC may coordinate the work of the Federal agencies with the States, a
third may take a long term view and consider how Federalisurveys should be redesigned to
achieve desired results most efficiently. We are currently developing a specific proposal
for the interagency committee.

[Revised] OMB's Racial and Ethnic Categories.

The results of two major 1996 decennial census tests are being used to study the effects of
suggested changes to OMBs Directive No. 15 on the quality and usefulness of data the
Federal agencies collect on race and ethnicity. On December 5th, the Bureau of the Census
released the findings from the March 1996 National Content Survey (NCS), a mail-out/mail
back survey to a nationally representative sample of 90,000 households. Four panels in the
NCS tested adding a multiracial category to the race gquestion, placing the Hispanic origin
guestion immediately before the race guestion, and a combination of these two changes. The
key findings from the NCS are: (1) about one percent of persons reported as multiracial;

(2) the multiracial category had no statistically significant effect on the proporticns of
persons reporting as Whites, Blacks, American Indians, or Asian and Pacific Islanders; (3)
an apparent decline in the proportion of persons reporting as Asian and Pacific Islanders
occurred in the panels with a multiracial category; {(4) placing the Hispanic origin
question before the race gquestion significantly reduced the nonresponse to the Hispanic
origin question; (5) placing the Hispanic origin question before a race gquestion that did
not include a multiracial option reduced reporting in the "other race" category and
increased reporting of Hispanics in the White category.

The 1996 Race and Ethnic Targeted Test (RAETT), the second national test this year, 1is the
primary test of alternative questions on race and Hispanic origin questions. The RAETT

was mailed in June 1996 to 114,000 households in urban and rural areas of the country with
different concentrations of racial and ethnic populations. The sample is expected to
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represent Whites, Blacks, American Indians, Alaska Natives, Asians, Pacific Islanders,
Hispanics, and persons who identify with more than one race. The seven experimental
panels in RAETT provide tests of : a multiracial category; check-more-than-one approaches
to reporting as multiracial; alternative sequencing of the race and Hispanic origin
questions; combined race, Hispanic origin, and ancestry questions; a combined category for
American Indians and Alaska Natives with a write-in line for tribe; a Native Hawaiian
category; and several alternative terminologies and formats. The RAETT results are expected
to be available in late April or early May 1997.

The RAETT results will be incorporated into the final report of the Research Working Groﬁp
of OMBs Interagency Committee for Review of Racial and Ethnic Standards. Under the current
schedule, the final report of the Working Group is expected to be available for review by
the full Interagency Committee in mid-May 1997. We plan to publish the report and the
Interagency Committees recommendations to OMB on Directive 15 for public comment in a.
mid-June Federal Register notice for public comment. OMB must announce its decision on the
recommendations by no later than September 15, 1997, so that changes, if any, in the racial
and ethnic data categories can be incorporated into the 2000 Census Dress Rehearsal
guestionnaire forms.

[Revised] Statistical Crosscut

At the statistical crosscut held November 22, 1996, the Director approved the recommended
option to provide $58.25 million in FY 1998 add backs to improve the Federal statistical
system. These add backs will support initiatives to address fundamental shortcomings in
economic statistics ($3.1 million), to modernize our most basic industrial classification
($5 million), to institute a program that will provide far more timely and flexible
demographic information ($19 million), to improve the CPI ($2.1 milliocn), to provide
statistical expertise for GPRA measurement problems ($3.55 million), and to preserve BLS
programs to be cut at the decision level ($25.5 million).

At the Interagency Council on Statistical Policy meeting on December 11, the OIRA
Administrator delivered the Directors message that the agencies of the Federal statistical
system need to work toward development of a "virtual" statistical agency with the gcal of
restoring the U.S. statistical system to "world-class'" status. On the whole the message
was well received.: A subcommittee of six agency heads has begun meéting with the Chief
Statistician to identify areas that would benefit from greater interagency exchange and
planning and to develop next steps to carry out coprdinated efforts. At our first meeting,
we ildentified three general areas for extending cellaboration: what we collect ({(gaps,
overlaps, etc.); statistical methods research; and technological innovation. We are
currently reviewing agency strategic plans and developing an inventory of collaborative
efforts underway. Our initial target is to identify a first set of initiatives by the
spring of 1997 for consideration in formulating the FY 1999 budget.

[Revised] Standard Industrial Classification Revision

Since March 31, 1993, the Office of Management and Budget has published six Federal
Register notices under Title 44 U.S.C. 3504 seeking public comment on various aspects of
the development of the North American Industry Classification System (NAICS) --the new
international industry classification being proposed to replace the current domestic
Standard Industrial Classification (SIC} that was issued in 1987. On November 5, 1996, OMB
.published the seventh notice in the series, seeking public comment on OMBs Economic
Classification Pclicy Committees (ECPC) final recommendations to OMB for NAICS, including
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its classification principles, hierarchy, industry structure, and coding scheme. These
recommendations reflect public and Federal agency comments on the previous Federal Register
notices and have been carefully coordinated with the statistical agencies of Canada and
Mexico, the other codeveleopers of NAICS. At an international ceremony in Ottawa on
December 10, 1996, the heads of the three countries statistical services congratulated the
NAICS development committees on completing their portions of the structural development
process.

The closing date for comments was December 20, 1996. We received about 40 comments on

NAICS ranging from wholehearted support (7) to opposition to the new system (3). Most (20)
comments were abcout individual NAICS industries, with 2 letters {(repregenting the views of

8 organizations) about insufficient codes for Office Furniture Manufacturing. Four

comments express concern about the ECPCs proposed classification of auxiliaries. We are
completing analysis of the public comments and are drafting the last notice in this

revision cycle for the 1997 NAICS in consultation with the ECPC as well as Canada and Mexico.

We have received a draft text of portions of the new NAICS manual. The proposed format
varies considerably from that of the current manual. We are undertaking a review of the
advantages and disadvantages of this new format in consultation with the ECPC and users and
are exploring various options for its publicaticn. 'As part of the publication
preparations, we have asked both the Government Printing Office and the National Technical
Information Service to submit proposals for publication and dissemination of hard copy and
electronic versions of the 1997 NAICS manual.

[Revised] One-Stop Shopping for Federal Statistics

The Task Force on One-Stop Shopping for Federal Statistics has made considerable progress
in developing a prototype for a single pcint of access that will make our decentralized
statistical system more transparent and easier for the public to use. Major statistical
agencies have appcinted a liaison for the one-stop site. The liaisons will suggest
improvements and consider options to provide continuing content, technical, and financial
support for the site. The one-stop shopping development site prototype may be visited at
www.census.gov/fedstat/www/. We have obtained a new domain name so that when we publicly
launch the site it will have its own address at www.fedstats.gov. The Task Force is now
exploring available options to obtain the copyright to this domain name. The Task Force
has developed several icons for the one-stop site and will ask the Interagency Council on
Statistical Policy (ICSP) to select one as the official logo. Current plans call for the
selected logo also to be copyrighted.

An interagency agreement to provide long-term support for the one-stop site was approved by
the ICSP at its December 1l meeting and signed by the agency heads at the January 15 ICSP
meeting.

[Revised] Boskin Commission Report on the CPI

The Senate Finance Committee's Advisory Commission To Study the Consumer Price Index,
chaired by Stanford University economist Michael Boskin, said in its final report released
December 4 that the Federal Government should devise a new inflation measure that is a
‘r"true cost-of-living" measure. The panel also concluded that the current CPI overstates
inflation by 1.1 percentage points because of various "biases" related, in part, to
difficulties in qguickly updating the market basket of goods and services and to adjusting
for quality improvements.
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The Administration has indicated its intention to thoroughly study the implications of the
report before taking any action. Congressional comments indicate a desire to capture the
budgetary rewards of changing but not without the cover that would be provided by a clear
call to implement some change from the President. BLS has been spending substantial time
briefing various Members of Congress in recent weeks, and will be testifying before several
congressional committees. We expect testimony will arrive for OMB clearance in the next

few days.
[Revised] Data on Families and Children

The Interagency Forum on Child and Family Statistics which has participants from across
government as well as from partners in research organizations, is fostering coordination,
collaboration, and integration of collection and reporting of Federal data on child and
family issues and conditions. The Forum already has made substantial progress on a
proposed Indicators of Child Well-Being report targeted for publication in the spring of
1997. The report will provide about two dozen indicators on young peoples family
characteristics, economic security, health and health care, behaviors, and education;
monitor these indicators over time; and stimulate improvements in information collection.

The Forums efforts have proven most timely in relation to the Domestic Policy Council
initiative "Partnerships for Stronger Families" that is working to make the Federal
Government a more responsive and supportive partner in efforts to implement comprehensive
community- based initiatives to serve chiidren and families. This week we met with Elaine
Kamarck, Elena Kagan and HHS officials to discuss next steps including a possible Executive
Order or other means to institutionalize the annual production of the indicators report.
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*TQO:John Hilley

CC:Elena Kagan

FROM:Jennifer Klein

DATE:7/10/97

RE:Child Care and Child Welfare Proposals

As you consider uses for the toabacco tax funds, you had asked for descriptions of our
“o. ’
child welfare and child care priorities.

1.Child Welfare

The Administration has stated its strong support for the House child welfare bill sponsored
by Camp and Kennelly (H.R. 867). We would recommend supporting two additional provisions
in the Senate bill sponsored by Chafee, Rockefeller, Jeffords and DeWine. The first
proposal provides funds for services to resclve family problems that have caused the child
to be placed in the foster care system as well as to develop alternative permanent
arrangements for the child. The second provides grants to states to remove barriers to
adoption. I have attached a more detailed description of these proposals.

2.Child Care
We are considering three child care proposals.

*The first would make the Dependent Care Tax Credit refundable for child care expenses so
that it could be used by the lowest income working families and would increase the amount
of credit available on a sliding scale to low and moderate income working families.

*The second would expand Healthy Start programs. This would link child care providers and
health care providers to ensure that children are in safe, healthy and high quality
environments. (We are waiting for more detail from HHS. Secretary Shalala prefers this
opticn because she thinks the tobacco tax money should be used for initiatives closely tied
to health care.)

*The third would provide funding for child care subsidies and create a quality incentive
grant fund. It would: (1) increase child care development fund subsidies over the next

five years to double the number of children served, reaching 2 million children by 2002;
and [(2) provide grants to states (with matching funds from the private sector) to improve
the quality of child care for young children by modeling programs after the military system.
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MEMORANDUM FOR ERSKINE BOWLES
FROM:Sally Katzen
SUBJECT:Heads-up on USDAs Final Rule on Regionalization

We are about to conclude review of a final USDA rule implementing part of the GATT
agreement that will allow animal products to be imported from certain regions of countries
that pose minimal risk cf animal disease, despite the potential for higher risk of disease
in other parts of that country. '

Under current rules, export eligibility is determined on a national -- not regional --
"basis. Countries with documented risks cannot export to the U.§. even from regions where
there is no evidence of harm. With the new rules, countries applying to export animal
products to the U.S. will be evaluated based on an assessment of the risk of transferring
animal diseases from the particular region included.

Regrettably, the criteria for conducting the risk assessments are still being finalized,
but USDA must issue the rule now to fulfill the Secretarys commitment to the European Union
that final rules would be issued by October 1 of this year. Indeed, even before the rule
was finalized, USDA issued individual rules allowing imports from specific regions (pork
from Soncora, Mexico and beef from Argentina).

While the proposed rule {which took a very different apprcach) was heavily criticized by
both our trading partners and the scientific community, this final rule is likely to be
well received. The international community has been anxiously awaiting the rule and will
welcome USDAs approach to allowing imports based on science.

Please let me know if you have any gquestions.

EiEcc:Maria Echaveste
Rahm Emanuel

John Hilley

Ann Lewis

Thurgood Marshall, Jr.
Sylvia Mathews

Bruce Reed

Gene Sperling

Elena Kagan

Victoria Radd

Dan Turullo

Kathy Wallman

T.J. Glauthier

Larry Haas
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MEMORANDUM FOR LECN PANETTA

FROM: Sally Katzen
Kitty Higgins
Katie McGinty

SUBJECT: Reg Reform Legislation

Toward the end of last year, we found ourselves in a position where it appeared likely that
the Senate would not pass any reg reform legislation. The Administration 