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The Constitution’s Censua Clause suthorizes Congress to direst an "ac.
funl Enumeration” of the Amsvican public every 10 yeare ta provide a
bagis for apportioning congressional representation among the
States, Purguant to this puthority, Congress has enacted the Cengus
Act {Act), 13 U. 8. C. §1 ¢f req., delegating the authority to conduct
the decenninl census to the Secretary of Commerce (Secretory). The
Census Burean (Bureau), which is part of the Department of Com-
merce, announced 8 plan to use two forms of statistical spenpling in
ghe 2000 Decennial Censug to address e chronie and apparently
growing problem of “undercounting” of seme identifiable groups, in
eluding certain minorities, children, ond renters. In early 1998, two
sots of plaintifls filed separate suits challenging the legality and con-
stitutionality of the plan, The suit in Neo. 98-064 was Sled in the Dis.
trics Court for the Eostern Distriet of Virginia by bur counties and
regidents of 13 States. The suit in No. 38-404 was filed by the
Lintted States House of Representatives in the District Uourt for the
Butrict of Columnbia. Fach of the courts held that the plaintiffs satis.
fiesl the requirements for Article I standing, ruled that the Bureav’s
plan fr the 2000 census viciated the Census Act, grantad the plain.
tiffe’ motion for summary judgment, and permanently enivined the
planned use of statisties! sampling to determing the population for
gongreggional apportionment purposes. On direct appeal, this Court

* Together with Neo. 88-564, Clinton, President of the United States,
et gd v, Clawdn el af., ob appes! from the United States District Court
for the Eastern Disiriet of Virginia.
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consolidated the tuges for ornl srgument,

Held:

1. Appelless in Mo 98-504 satisfy the reguirements of Article [T
standing. In arder to eatublish such standing, s plaintif must alloge
persenal injury fairly troceable to the defendant’s allegedly unlawful
conduct and likely to ba redressed by the requested relief, &g, Affen
v. Wright, 468 17,8, 757, 751. A plaintiff must establish that there
exists no gepuwing issue of material fact as to justiciability er the
merits in order 10 prevail on & summary ndgment wotion. See, 2.2,
Lujan v. Notinal Wildlife Frderation, 457 3. 8. 871, 884. The present
controversy s justiviable because several of the appelices have met
their burden of proof regarding their standing o hring this suit, In
support of their stmmary ludgment motion, appelioss submitted an
affidavit thel domonstyates that 11 is a virtual cortninty that Indiana,
whers appelios Hofmelster resides. will lose » Houso seat under the
proposed census 200 plun, That loss undounbtedly satisfive the in-
jury-in-fact requirement for standing, sinze Indiana residents’ votes
will be diluted by the loss of a Representative. See, ng, Saber v.
Clerr, 369 UL 8, 186, 208, Hofmeister also meets the second and third
standing reguirements: There is undoubliedly a “tracenbls” connec-
tion between the nse of sampling in the desernial census and Indi-
ane’s expecied loss of & Ropresentative, and there ix o sabstantial
likelihond that the requested relief—s permunent injunction against
the propused uses of sampling in the censngwill redress the atleged
injury, Appellees hove slso established standing on the basis of the
expected offocts of the use of sampling in the 2000 census on intrs.
stale redigtticting. Appellses have demonstrated that voters in nine
sounsties, ncluding gaveral of the appelives, are substantially Bkely to
suffer intrastate voie dilution as & result of the Burenu's plan, Sev-
aral of the States in which the counties are located require use of fed-
aral decennial census population numbers for their state legislative
redistricting, and Statez use the population numbers generated by
the federn] deconnial census for federal congressional redistricting,
Appelieez living in the nine tounties therefore have a strong claim
that they will be injured beceuse their votes will ba diluted vis-d-vis
resudents of counties with inrger undercount rates. Tha expected in-
trastate votg dilution setisfies the injury-in-fact, causetivn, and re.
dressibility requirements. Pp. 14-16.

2, ‘The Census Act prohibits the proposed uses of sintistical sem.
phng to delermine the popuolation for congressional spportionment
purposes.  In 1978, the provisicns here at issue took their present
form. Congesss revised 13U 8, €. §14 1), which sushorizes the See-
retary to *tnke a dezennial census | -, in such form and content as he
may determine, including the use of ssmpling procedures” This
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broad grant of authority is informed, however, by the norrower and
more specilte §195. See Frees v. Dok Loundry Machine Co.. 40
U, 8. 504, 524. As emendad in F875, §195 provides: “Excapt for the
dotermination of population far purposes of [congressionall sppor.
tionment . . ., the Seocretary shall, if be considers it feasible, euthor.
iza the use of ... statistizal ... ‘sumpling in carrying out the provl
sions of this title” Saction 188 roguires the Secretary to use
samphng in assembling the myriad demographic data that are col-
incted in connechtion with {he decsnnial census, but i maintains the
longstanding probibition on the use of such sempling In calenlsting
the pepulation for congressions! spportionment. Absent any histord
pal context, the “sxeeptshull® sentoace structure in the amended
X85 might reasonably be read s cither permissive or prohibitive.
However, the sectiow's interpreimtion depends primarily on the
broader context in whick that structure appears, Here, that context
is provided by over 200 yaars during which federal census stntites
have uniformly prehibited using statistical sampling for congres.
sional npportionment. The Exewrutive Branch accepted, and even ad-
vocated, this interpretation of the Act until 1994, Pp. 16-25,

3. Becouse the Court cancludes that the Census Act prohibits the
proposed uses of statistical sampling in caleuisting the population Ry
purposes of apportionment, the Court need nol reach the censtity.
tional guestion presented. Boe, 28, Specior Motor Seruvice, Ine v,
Bfrloughtin, 323 U 8. 101, 5. The Cowrt's affirmance of the judp
ment in No. 38-5684 also resolves the substantive issues presented in
Ne. 88-404, therefore thet cuse no lenger presents s substantial ud-
eral question and the appeal therein is dismissed. CL Sands v, Goor
& 401 UL B 344, 145, PLOES,

No, 98-464, 1} F. Suapp. 2d 78, sppenl dismissed, No. 98.544, 19
¥. Supp. 2d 543, affirmesd,

O'CONNOR, J., delivered tha opinien of the Court with respect to Parts
I, IM=A, and IV, in which RERNGUIAT, C. J., and ScaLia, KENNEDY, and
Tromas, JJd., joined, the opinion of the Court with respect to Part I, in
which RERNQUIST, C. I, and 8caua, KENNEDY, THOMAS, and BREYER,
dJ., joined, and an opinion with respest o Part =B, in which
Renpguigr, €. 4., and KENNESY, 4., joined. BGalaa, 4., filed an opinion
concurring In part, in which THOMAS, J., joined, and in which
Reurnguist, C. 4., and RenNngny, J., ioined os to Part 11, Brevex, 4.,
Bled an opinion concurring in perd and dissenting in part. Brevess, 4.,
filed o dissenting opision, in which SoUTER and Gmssurg, 4., joined
as to Parts | and I1, and in which Breveg, J., joined sa fo Parts H and
HI. Ginspung, o, fled o dissenting opinlon, wn which Soures, 4.,
jomned.
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NETICE: This opiniea is subject to formal rovisten bafors puhlication (s the
profmioary pont of the United Siptes Re&:us. Beaders ara wegussted io
netify tha Reporter of Decisicns, Supreme Court of the Urnited Siutes. Wash-
ngeon, 1. C. 20643, of any typogrephies] or ather formsl sevors, in crder
that eorroctions may be made before the preliminary print gons Lo pross

SUPREME COURT OF THE UNITED STATES

Mos. 98-404 AND 495-5H64

DEPARTMENT OF COMMERCE, ET aL., APPELLANTS
48404 .
UNITED STATES HOUSE OF REPRESENTATIVES
ET AL.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF COLUMBIA

WILLIAM JEFFERSON CLINTON, PRESIDENT OF
THE UNITED S8TATES, ET AL, APPELLANTS
98564 .
MATTHEW GLAVIN T AL.

ON APPEAL FROM THE UNITED STATES DISTRICT DOURT FOR
THE EASTERN DISTRICT OF VIRGINIA

[Jenuary 25, 1954

JUSTICE O"CONNOR delivered the opinion of the Court,
excapt as to Part 1II-B.

The Census Bureau (Bureau) has snnounced a plan to
use two forms of statistical sampling in the 2000 Decen-
nial Census to address a chronie and apparently growing
problem of “undercounting”™ certain identifiable groups of
individuals. Two sets of plaintiffs filed separate suits
challenging the legality and constitutionality of the Ba-
reaw’s plan. Convened as threedudge courta, the District
Court for the Eastern District of Virginia and the District
Court for the District of Columbis each held that the
Bureau’s plan for the 2000 census viclates the Census Act,
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13 U 8. C. §1 ¢ sep, and both courts permanently en-
ined the Bureaw’s planned use of statistical sampling to
determine the population for purposes of congressional
apportionment. 18 F. Supp. 2d 548 (ED Va. 1998} 11
F. Bupp. 2d 76 (DC 1998). We noted probable jurisdiction
inboth cases, 524 UL 8. (1998);; 524 U. 8. {1988},
and consclidated the cases for oral argument, 524 U, 8,
{1998}, We now affirm the judgment of the Digtrict
Court for the Eastern District of Virginia, and we dismiss
the appeal from the District Court for the District of
Columbia,

i

A
Article 1, §2, cb. 3, of the United States Constitution
states that “Representatives ... shsll be apportioned

among the several States . . . according to their respective
Numbers.” It further reguires that “[tihe actual Enumera-
tion shall bo made within three Years after the first
Meeting of the Congress of the United States, and within
every subsaquent Term of ten Years, in such Manner as
they shall by Law direct.” 47 Finally, §2 of the Four-
teenth Amendment provides that “Representatives shall
be apportioned ameng the several States according to their
respective numbers, counting the whole number of persons
in each State, excluding Indians not taxed.”

Pursuant to this constitutional authority to direct the
manner in which the “actual Enumeration” of the popul a-
tion shall be made, Congress enacted the Census Act
thereinafter Census Act or Act), 13 U. 8. C. §1 ef seq.,
delegating to the Secretary of Commerce (Secretary)
authority to conduct the decennial census. §4. The Act
provides that the Secretary “shall, in the year 18980 and
every 10 years thereafter, take a decennial census of
population as of the first day of April of such vear”
§141{n). 1t further requires that “[tJhe tabulation of total
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population by States . . . as required for the apportionment
of Representatives in Congress among the several States
shall be complated witlhun & months after the census date
snd reported by the Secrstary to the President of the
United States” §141().  Using this information, the
President must then “transmit to the Congress a state-
ment showing the whole number of peredns in each State
... sagd the number of Representatives to which each
State would be entitled.” 2 U, 8. C. §2a(s). Within 15 days
thereafter, the Clerk of the House of Representstives must
“send to the executive of each Btate a certificate of the
number of Representatives to which such State is enti-
tled” 2U. 8 C. §2ad) (1994 ed,, Supp. HI).

The instant dispute centers on the problem of “under-
sount” in the decennial census. For the lagt fow decades,
the Census Bureau has send census forms o evory house-
hold, which it asked residenis to complete and return.
The Bursau followed up on the mailing by sending snu.
merators to personally visit all households that did not
respond by mail. Despite this comprehensive effort to
reach every househald, the Buresu has always failed to
reach~-and has thus failed to count—s portion of the
population.  This shortfall has been lobeled the census
*undercount.”

The Bureau has been meusuring the censug undercount
rate since 1940, and undercount has been the subject of
public debate at least since the early 19705, See M. An-
derson, The American Census: A Social History 221222
(1988). It has been measured in one of two ways, Under
one method, known as “demographic analysis,” the Bureau
develops an independent estumate of the population using
birth, death, immigration, and emigration records. U. &
Dept. of Commerce, Bureau of the Census, Revort to Con.
gress: The Plan for Census 2000, p. 2, and n. 1 (Aug. 1997
(hereinafter Census 2000 Report). A second method, first
uged n 1990, involves a large sample survey, called the
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“Post-Enumeration Survey,” that is conducied in conjunc-
tion with the decennial census. The Bureau comparss the
infrmaotion gathered during the survey with the informa-
tion abtained in the census and uses the comparison io
estimate the number of unenumerated people in the cen.
sus. See National Research Council, Medernizing the
U8 Census 30-31 (B. Edmonston & C. Schultze eds.
1984}, ' i

Some identifiable groups—including certain minorities,
children, and renters-have historically had substantially
higher undercount rates than the population as a whole.
See Census 2000 Report 3-4. Accordingly, in previous
censuses, the Bursau sought to increase the number of
persons from whom it obtained information. In 1990, for
instance, the Buresu sttempted to reach out to tradition-
ally undercounted groups by promoting awareness of the
censug and ita imporiance, providing access to Spanish
language forms, and offering a toll free number for those
who had questions sbout the forms. 77, at 4. Indeed, the
1880 consus was “better designed and executed than any
previous census,” /2, at 2. Nonetheless, it was less acou-
rate than its predecessor for the first time sines the Bu-
reau began measuring the undercount rate in 1840, %

In a further effort to address growing eoncerns about
undercount in the census, Congress passed the Desennial
Census Improvement Act of 1991, which instructed the
Secretary to contract with the Natienal Academy of Bei-
ences {Academy) to study the “means by which the Gov.
grnment could achieve the most accurate population count
possible.”  §2(a}1), 105 Stat. 635, note following 13
U. 8 C. §141. Among the issues the Academy was di-
rected to consider was “the appropriateness of using sa m-
pling methods, In combination with basic data.collection
technigues or otherwise, in the acquisition or refinement
of population data.” ZAid Two of the three panels estab-
lished by the Academy pursuant to this Act concluded that
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“[d]ifferential undercount cannot be reduced to acceptable
levels at acceptable costs without the use of integrated
coverage measurement,” a statistical sampling procedure
that adjusts census results to account for undercount in
the inmtial enumeration, Census 2000 Report 78, and all
three panels recommended including integrated coverage
measurement in the 2000 census, 74, at 29. See National
Research Council, Prepuring for the 2000 Census: Interim
Report 11 (A, White & K. Rust eds. 1997} {report of Panel
to Evaluate Alternative Census Methodologivs); Moderne
izing the L. 8. Census, supra {report of Panel on Census
Requirements in the Year 2000 and Beyond} U. 5. Dept.
of Commerce, Bureau of the Census, Census 2000 Opera.
tional Plan {1997

In light of these studies and other research, the Buresu
formulated a plan for the 2000 census that uses stafistical
sampling to supplement data obtained through traditional
census methods. The Bureau plan provides for two types
of sampling that are the subject of the instant challenge.?
First, appelices challenge the proposed use of sampling in
the Nonresponse Followup program (NREU). Under this
program, the Bureau would continue to send census forms
to all households, as well as make forms available in post
offires and in other public places, The Burcau expents
that 67 percent of households will return the forms., See
Census 2000 Report 26. The Bureau then plans to divide
the population into census tracts of approximately 4,000
paople that have "homogenous population characteristics,
econoric status, and living conditions.” X, at 27. The
Buresu would then visit a randomly selected sample of

P'The Postal Vecancy Check program is not challenged here. See 10
¥, Supp. 3d 543, 545 {ED Va. 1808 "The Bureaus plan to use &8 m-
pilng i the Posial Vacancy Cheek is not in dispute in this lawsult).
Hee also 11 ¥, Bupp. 24 76, 80 (DT 1988} ('The Postal Vaoaney Dheek
sampling piav is not af issus in this ltigation™.
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nonresponding housing unifs, which would be “stalisti-
cally representative of all housing units in [a} nonre-
sponding tract.” /., ai 28. The rate of nonresponse fol-
low-up in a tract would vary with the mail response rate to
ensure that the Bureau obtains census data from st least
40 percent of the housing units in each census tract, /b
For instance, if a census tract had 1,000 housing unite and
80} units responded by mail, the Bureau would survey 100
sut of the 200 nonresponding units to obtain information
about 90 percent of the housing units. However, if only
400 of the 1,000 housing units responded by mail, the
Burcau would visit 800 of the 600 nonresponding units to
achieve the same result. [, at 28, The information
gathered from the nonresponding housing units surveyed
hy the Bursan would then be used {o estimate the size and
characteristics of the nonresponding housing units that
the Bureau did not visit. Thus, continuing with the frst
example, the Bureau would use information sbout the 100
nonresponding units i visits to estimute the characteris-
tics of the remaining 100 nenresponding units on which
the Bureau has no information. See éd

The second challenged ssmpling procedure—which
would be implemented after the first is completedmis
known as Integrated Coverage Measurement (JCMy, ICM -
employs the statistical technique called Dual System
Estimation {(DSE) to adjust the census results to account
for undercount in the initial enumeration. The plan re-
quires the Burean to begin by classifying each of the coun-
try's 7 million blocks into "strata,” which sre defined by
the characteristics of sach block, including stats, racial,
and ethnic composition, and the proportion of homeowners
to renters, as revealed in the 1890 consus. &, at 30. The
Burgau then plans to select blocks at vandom from each
siratum, for a total of 25000 blocks, or an estimated
750,000 housing units. /2. Enumerators would then
conduct interviews ab each of those 750,000 units, and if
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discrepancies were detected between the pre.lCM re.
sponse and [CM response, a follow-up interview would be
conducted to determine the “true” situatisn in the home,
fid. The information gathered during this stage would be
used to assign each person to a poststratum-a group of
people who have similar chances of being counted m the
imitial data collection—which would be defined by state
geographic subdivision (e.g, rural or urban), owner or
renter, age, sex, race, and Hispanic onigin, 4, at 31,

in the final stage of the census, the Bureau plans to use
DSE to obtain the final count and characteristics of the
population. The census plan calls for the Bureau to com-
pare the dual systems of information—that is, the data
gathered on the sample blocks during the ICM and the
data gathered on those same blocks through the initial
phase of the census—io produce an estimation factor for
cach poststratum. The estimation factors would socount
for the differences between the ICM numbers and ithe
initial enumeration and wounld be applisd to the initial
enumeration to estimate the total population and housing
units in each poststratum. &, at 31-32. The totals for
the poststrata would then be summed to determine state
and national population totals. %2, at 32.

The Bureau's announcement of its plan to vae statistieal
sampling in the 2000 census led to a flurry of legislative
sctivity, Congress amended the Census Act to provide
that, “[nlotwithstanding any other provision of law, no
sampling or any other statistical provedure, including any
statistical adjustment, may be used in any determination
of population for purposes of the apportionmoent of Repr e-
gontatives in Congress among the several States” H. R,
Conf. Rep, No. 105-118, p. 67 {1997), but President
Clinton vetoed the hill, see Message to the House of Re p-
rosentatives Returning Without Approval Emergency
Bupplemental Appropristions Legislstion, 33 Weekly
Comp. of Pres. Doc. 846, B47 {1997). Congress then
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passed, and the President signed, a bill providing for the
creation of a “comprehensive and detailed plan sutihining
[the Bureau's} proposed methodologies for conducting the
2000 Decennial Census and available metheds to conduct
an actual enumeration of the population,” including an
explanation of any statistical methodologies that may be
used. 1997 Emergency Supplementsl Appropriations Act
for Recovery From Natural Disasters, and for Overseas
Peacekeeping Efforts, Including Those in Bosnia, Ti. VII],
111 Stat, 217. Pursuant to this directive, the Commerce
Department issued the Census 2000 Report. After re-
cetving the Report, Congress passed the 1998 Depart.
ments of Commerce, Justice, and State, the Judiciary, and
Related Agencies Appropriations Act, §208, 111 Stat.
24R2, which provides thet the Census 2000 Report and the
Bureai's Census 2000 Operational Plan “shall be deemsd
to constitute final agency aclion regarding the uvse of
statistical methods in the 2000 decenpisl census.” The Act
also permits any person aggrieved by the plan to use
statistical sampling in the decennial census fo bring a
legal action and requires that any action brought under
the Act be heard by a threeudge district eourt. & 1t
further provides for review by appeal directly to this
Court. 7bid.
B

The publication of the Bureaw's plan for the 2000 census
occasioned two separate legal challenges, The first suit,
styled Clinton v. Glavin, was filed on February 12, 1998,
in the District Court for the Bastern District of Virginia by
four countias {(Cobb County, Georgia; Bucks County, Penn-
sylvania; Delaware County, Pennsylvania; and DuPage
County, Ilhnois) and residents of 13 States {Arizona,
California, Connecticut, Floride, Georgia, 1llinois, Indiana,
Montana, Nevads, Qhio, Pennsylvania, Virginia, and
Wisconsin), who claimed that the Bureau's planned use of
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statistical sampling to apportion Hepresentatives among
the States violates the Census Act and the Census Clause
of the Constitution. They scught a declarstion that the
Bureau's plan is unlawful and/or unconstitutional and an
injunction barring use of the NRFU and ICM sampling
procedures in the 2000 census,

The District Court held that the ease was ripe for re-
view, that the plaintiffs safisfied the requirements for
Article TII standing, and that the Census Act prohibited
use of the challenged samphng procedures to apportion
Rapresentatives. 18 F. Supp. 24, at 547, 548-530, 553.
The Distriet Court concluded that, because the statute was
clear on its face, the court did not need to reach the consti-
tutional questions presented. 4. sf 553. I thus denied
dofendants’ motion to dismisg, granted plaintiffs’ motion
for summary judgment, and permanently enjoined the use
of the challenged sampling procedures to determine the
population for purposes of congressional apportionment.
d., at 545, 553. We noted pm’t}abla surisdiction on Octo-
ber9,1998. 524 U. 5. .

The second vhallenge was filed by the United States
House of Representatives on February 20, 1998, in the
District Court for the District of Columbia. The House
sought a declaration that the Bureaw's proposed use of
sampling to determine the population for purposes of
apportioning Members of the House of Representatives
among the several States viclates the Census Act and the
Constitution. The House also sought a permanent injun ¢
tion barring use of the challenged ssmpling procedures in
the apportionment aspect of the 2000 census,

The District Court held that the House had Article 111
standing, the sult was ripe for review, equitable concerns
did not warrant dismissal, the suit did not violate separa-
tion of powers principles, and the Census Act does not
permit the use of the challenged sampling procedures in
counting the population for apporticnment. 11 F. Supp.
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2d, at 93, 95, 97, 104. Because it held that the Census Act
does not allow for the challenged sampling procedures, it
declined to reach the House's constitutional challenge
under the Censug Clause. 4, at 104, The District Court
denied the defendunts’ motion to dismiss, granied the
plaintiffs’ motion for summary judgment, and issued an
injunction preventing defendants from using the chal
fenged sampling methods in the apportionment aspect of
the 2000 census. /4, at 79, 104. The defendants appealed
to this Court and we noted probable jurisdiction on Sep-
tember 10, 1998, 524 U. 8 __ , and consolidated this
case with Clinton v. Glavin, No. 98-564, for oral argu-
ment, 524 U. 8. (1998}

51

We turn our attention first to the issues presented by
Clinton v. Glavin, No. 98-564, and we begin our analysis
with the threshold issus of justiciobility. Congress bas
gliminated any prudentisl concerns in this case by pro.
viding that “lalny person sggrieved by the use of any
statistical method in violation of the Constitution or any
provision of law {other than this Act), in conneciiors with
the 2000 census or any later decennial census, to deter.
mine the population for purposes of the apportionment or
redistricting of Members in Congress, may in a civil action
obtain declaratory, injunctive, and any other appropriate
relief against the use of such method.” §209(b), 111 Stat.
2481, In eddition, the District Court below correctly found
that the case is ripe for review, and that determination is
not challenged here. 19 F. Supp. 24, at 547, sce Adbott
Laboratories v. Uardner, 387 U. 8. 136, 148 (1967). Thus,
the only open justiciability question in this case ig whother
appellees satisly the requirements of Article [ standing.

We have repeatedly noted that in order o establish
Article III standing, “lal plaintiff must allege personsl
injury fairly tracesble to the defendant's allegedly unle w-
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ful conduct and likely to be redressed by the reguested
reliel” Allenv. Wright 468 U. 8. 737, 751 (1884). See also
Lugan v. Lefenders of Wildlhife, 504 U. 8. 555, 560-561
(1982, Valley Forge Christian College v. Americans United
for Separation of Church and State, Inc., 454 U, 8, 464, 472
{1982). To prevail on a Federal Rule of Civil Procedure 56
motion for summary judgment—as opposed to a motion to
dismiss--however, mere allegations of injury are insuffi-
ctent. Rather, a plaintiff must establish that there exists
no genuine issus of matenial fact as o justiciability or the
merits. See Luan v. National Wildlife Federation, 497
UL B 871, 884 (1890). See also 2, at 8902 (Blackrmun, J,,
dissenting}. Here, the District Court, considering a Rule
56 motion, held thet the plaintiffs-appellees, residents
from 13 States, had established Article IT1I standing to
bring suit challenging the proposed method for conducting
the 2000 consus berause they had made “Iglenera] fastusl
allegations of injury resulting from Defendant's conduct.”
19 F. Supp., at 548-550. The court did not, howevear,
consider whether there was a genuine issus of material
fact as to standing,

Nonetheless, because the record before us amply sup-
ports the conclusion that several of the appellees have met
their burden of proof regarding their standing to bring this
suit, we affirm the District Court's helding. See Zhrector,
Office of Workers” Compensation Programs v. Ferini North
River Associctes, 459 U. 8. 297, 308-305 (1983) (holding
that presence of one party with standing assures that
controversy before Court is justiciable); Arfington Heights
v. Metropefitan Housing Development Corp., 4291, 8, 252,
264, and n. 9 {1977) {same}. In support of their motion for
summary judgment, appelleces submitted the affidavit of
Dr. Bonald F. Weber, a professor of government at the
University of Wisconsin, which demonstrates that Indisna
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resident Gary A. Hofmelster has standing to challenge the
proposed census 2000 plan.® Affidavit of Dr. Honsld F.
Weber, App. in No. 98584, pp. 568-79 (hereinafter Webey
Affidavit). Utilizing dats published by the Bureau, Dr.
Weber projected year 2000 populstions and net under.
count rates for all States under the 1950 msthod of anu.
meration and under the Department’s proposed plan for
the 2000 census. Bee &, at 62-63. He then determined
on the basis of these projections how many Represent a-
tives would be appertioned to each State under each
method and concluded that “it is a virtual certainty that
Indiana will lose a seat . . . under the Department’s Plan.”
2, at 85,

Appellanis have fniled to set forth any specific facts
showing that there is a genuine issue of standing for trial.
See Fed. Rule Civ. Proc. &8{e). Appeliants have submitied
two affidavits that detail various deficiencies in the stati s
tizal analysis performed by Dy, Weber. See Declaration of
Signe 1. Wetrogan, Assistant Division Chief for Population
Estimates and Projections, United States Bureswu of the
Census, App. in No, 98564, pp. 92-99 (hereinafter We t-
rogan Declaration); Declaration of John H, Thompson,
Associste Drector for the Decennial Census, United
States Bureau of the Census, App. in No. 98-564, pp. 100~
110 (hereinafter Thompeon Declaration).  Appellants’
experts do pot, however, demonstrate that any alleged

2 Appellants sugpssted st orel arpument befors thin Cowt that ap-
pellees had conceded that Indiana was not likely ta nee & Hougs seat
under the Burean's samping plen. Tr of Oral Arg. 30, Indeed, during
a motions hearing bhefore the District Court. sppellees “cancedeidd”
arguendo, that Indiang “is not going to lose a house fein/sent” T, 85
(Aug. 7, 1998). Clearly this purported concession was made only foc the
sake of argument and was treated as such by the Digivies Courn
Moreover, appellants did not raige this issue unti) oral argutaent befors
this Court. Ascordingly, we decline io view the appellees’ statement s
amouating 1o & tege concession,
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flaw in Dr. Weber's analysis calls into question his uitiv
mata conclusion that Indiana is virtually certain to lose a
seat. Une expert, for example, claims that Dr. Weber's
statement that Indiana is virtually certain to lose a seat is
“of dubious credibility,” but she fails to provide any zp e-
cific factual support for this assertion. Wetrogan Declara-
tion, &, at 97, She claims that Dr. Weber used outdated
populstion numbers, but she does not demonstrate the
impoct that using more recent population data would have
on Dr. Weber's ultimate conclusion about Indisna. 72, at
9798, Neither of the appellants’ experts reestimates the
populations of the States using more “accurate” or “up-to-
dnie” datn to show that this data would produce different
resuits. Indeed, the Associate Director for the Decennisl
Census specifically admits in his declaration that D
Weher used precisely the same data that the Bureau uses
“tg help it estimate expected error rates for Census 20007
Thompson Declaration, App. 106. Appellanis have there-
fore failed to raise a genuine issue of material fact re-
garding Indisna’s loss of a Bepresentative. ,

Appellee Hofmeister's expected loss of a Representatmz
to the United States Congress undeubtedly satisfies the
injury-in-fact requirement of Article Il standing. In the
context of apportionment, we have held that voters have
standing to challenge an apportionment statuie because
“[t]hey are asserting ‘a plain, direct and adequate interest in
maintaining the effectiveness of their votes.' " Hakerv. Carr,
368 U 8, 186, 208 (1962) {quoting Coleman v. Miller, 307
L8, 483, 438 {1638)). The same distinct interest is at
1ssue here: With one fewer Representative, Indiana resi-
dents' votes will be diluted. Moreover, the threat of vote
dilution through the use of sampling is “concrete” and
“sctusl or imminent, nol ‘conjectural’ or ‘hypathetical’”
Whitmorev. Arkansas, 495 U, 8. 149, 185 (1000). 1t is clear
that if the Buresu is going to alter is plan to use samypling
in the 2000 census, 1t must begin doing so by March 1889
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See Oversight of the 2000 Census: Putting the Dress
Rehearsals in Perspective, Hearing before the Subcommit.
tee on the Census of the House Committee on Government
Reform and Oversight, 106th Cong., 2d Sess., 84 {(1998)
{statement of James F. Holmes, Acting Director of the
Buregu of the Census) ' must ceution that by this time
next year [Le, March 18991 the train for census 2000 has
to be on one track. If the uncertainty continues, if our
staff continues to have t¢ do two jobs, . . . [the census] will
truly be imperiled™. See nlso §209, 111 Stat. 2480 (pro-
viding that the Buresu's plan to use statistical sampling
in the 2000 census constitutes “final agency action”). And
it 15 eertainly not necessary for this Court to wait until the
cgnsus has been conducted to consider the issues pre-
sented here, because such 3 pause would result in ex-
treme-possitdy irremediablow.hardship. In addition, as
Dr. Webor's affidavit domonstrates, Holmeister meeats the
gsecond and third requirements of Article 11 standing.
There is undoubtedly g “traceable” vonnection between the
usge of sampling m the decennial census and Indiana’s
expected loss of & Representative, and there is a substan-
tial Hkelihood that the requested relief—a permanent
injunction against the proposed uses of sampling in the
census—will redress the alleged inpury,

Appelleea have also established standing on the basis of
the expected effects of the use of sampling in the 2000
census on intrastate redistricting. Dr. Weber indicated in
hig affidavit that “[i]t is substantially likely that voters in
Maricopa County, Arizona, Bergen County, New Jersey,
Cumberland County, Pennsylvania, LaSalle County,
Hlineis, Orange County, California, St. Johns County,
Florida, Gallatin County, Montana, Forsyth County,
Georgia, and Loudoun County, Virginia, will suffer vote
dilition in stote and local elections as a result of the (B u-
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reau's] Plan) Weber Affidavit, supra, at 77-78. Several
of the appeliees reside in these counties,? and seversl of
the States in which these counties are located require use
of federal decennial census population numbers for their
state legislative redistricting. The New Jersey Constitu-
tion, for instance, requires that state senators be appor-
tioned among Senale districts “as nearly as may be ac-
cording to the number of their inhabitants as reported in
the last preceding decennial census of the United States.”
Art. IV, §1, ¥1. Similarly, the Pennsylvania Constitution
requires that “[iln each yesr following the year of the
Federal decennial census, a Legislative Reapportionment
Commission shall be constituted for the purpose of reap-
portioming the Commonwealth” Art. 2, §17(a). Several of
the other States sited by Dr. Weber have comparable
lawat Maoreover, States use the population numbers

#'The sppellees that reside in the counties that Dr. Weber predicts
will lose population relstive to other counties if statistical sampling is
used in the devenninl pensus aee Matithew Glavin {Forsyth County,
Georginl, Stephen Gong (Cumberland County, Pennsylvanial, James F,
MeLaughlin {Bargen County, New Jersey), John Tavier doudoun
County, Virginia), Deboralh Hardmean (88 Johns County, Florido}, Jim
Lacy (Orange County, Califernia}, Helen V. England (Maricops County,
Arizona), Amie 8. Carter (Gallaiin Couaty, Montana), and Michast T.
Jamas (LaSulle County, Ilinoisl. Complaint for Declaratery and [n.
juaetive Relief, App. in Na, 98564, pp. 9~12.

* Ben, eg. Fla. Btat, §11.0311) (1938 (“All acts of the Florida Legisl a-
ture bused upon populntion and oll constitutional apportionments shall be
bused upon the Iast federal decennial statewide census™; Ga, Const., Art.
3, §% CThe apportionment. of the Senate oad of the House of Represeat 5
tives shall be changed by the Geners] Assembly as necessary afier each
United Stotes decennial censug™y; 1L Const., Art. 4, §3(b) ('In the year
following esch Fedornl decennisl census year, the General Assembly by
taw shall redistrict the Legislative Districts and Representative Dig-
trictg’y HBL Comp. $tat, ch 85, §2-3001c (1893) {providing that for
purposes of veapportionment of county for election of county board,
“nlanudation’ mesns the number of inhabitants as determined by the tast
preceding fodersd decennial censud™,
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generated by the federal decennial census for federal
congressions] redigtricting, See Karcher v, Daggett, 462
U. 8. 725, 738 (1983) (“[Blecause the census count repre-
sents the "best population data available,’ . . . it is the only
basis for good-faith attempts to achieve population equa l-
#y" {citation omitted)). Thus, the appellees who live in the
sforementioned counties have a strong claim that they will
be injured by the Bureau's plan because their votes will be
diluted vis-a-vis residents of counties with larger “under-
sount” rates. Neither of appellants’ experts specifically
contested Dr. Weber's conclusion that the nine counties
were substantially Hkely to lose population if statistical
sampling were used i the 2000 tensus. Sse Wetrogan
Declaration, App. in No. 88-564, pp. 92-99; Thompson
Declaration, &, at 100116, The experts’ general asser-
tions regarding Dr. Weber's methodology and data are
again insufficient o create a genuine issue of material
fact. For the ressons discussed ahove, sce suporg ot 14418,
this expecied intrastate vote dilution satisfies the injury-
in-fact, causation, snd vedressibility requirements. Ac-
cordingly, appelless have again carried their burden under
Rule 56 and have established standing to pursue this case,

Hi

We accordingly arrive at the dispute over the meaning
of the relevant provisions of the Census Aect. The District
Court below examined the plain text and legislative his-
tory of the Act and concluded that the proposed use of
statistical sampling to determine population for purposes
of apportioning congressional seats among the States
viedates the Act. We agree.

A
An understanding of the historical background of the
decennial census and the Act that governs it is essential to
a proper interpretation of the Act’s present text. From the
very first census, the census of 1790, Congress has pro-
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hibited the use of statistical sampling in calculating the
population for purposes of apportionment. The First
Congress snacted legislation reguiring census enumers-
tors Lo swear an oath Lo make “"a just and perfect enu-
meration” of every person within the division to which
they were assigned. Act of Mar. 1, 1790, §1, | Stat. 101
Each enuwmerator was required to compile 8 schedule of
information for his district, histing by family name the
nurnber of persons n each family that fell into each of five
specified categories. See &, at 101-102. Congress modi-
fied this provision in 1810, adding an express statement
that “the ssid enumeration shall be made by an actual
inquiry at every dwelling-house, or of the head of every
family within each district, and not otherwise,” and ex-
panding the number of specifications in the schedule of
information, Act of Mar, 26, 1810, §I, 2 Stat. 565-566.
The requirement that census enumerators visit each home
in person sppeared in statutes governing the nexb 14
censuses.®

5 Bae Act of Mar. 14, 1820, 3 Szat. 548, 548 {"And the ssid enumer a-
tion shall be made by an sctusl inguivy st every dwelling-house, or of
the hoad of svery family, snd not otherwise™; Act of Mar. 23, 183G, 81,
4 Bt 384 {"[Tihe eald enumeration shall be made by an sctusl inguiry
by such murshals or aguistants, at every dwellinghouse, or by personal
inguiry of the head of gvery family™s; Act of Mar. 3, (B39, §1, 8 Star. 832
{substantinlly seme); Act of May 23, 1850, §10, 3 Btat. 480 {governing
sensuses of 1850-1870) CiEiach assistant . | . shall perform e service
requived of him, by & personal visit to ench dwelling-house, and to sach
family, in the subdivision nssigned W him, aod shall ssoertein, by
inguiries made of some member of ench fomily, if eny one can by found
cupable of giving the information, but if not, thea of the agent of such
family, the namse of each member thereof, the age and place of bivth of
euch, and all the other particulars specified in this aet™y Act of Mar, 5.
1879, §8, 20 Stat. 475 Tt shall be tha duty of each enumerator . .. W
vigit personally each dwelling-house in his subdivision, and each family
thersin, and each individual living out of a family in any place of abede,
angd hy nquiry made of the head of such family, or of the membar
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The current Census Act was enacted into positive law in
1954, It contained substantially the same language as did
its predecessor statules, reguiring enumerators to “visit
parsonally each dwelling house in his subdivision” in order
to obtain Tevery item of information and all particulars
required for any census or survey” conducted in connestion
with the census. Act of Aug 31, 1854, §25{c), 68 Suat.
1012, 1013, Indeed, the first departure from the require
muont that the enumerators collect all census information
through perscnal visits to avery houschold in the Nation
came in 1857 at the behest of the Secretary. The Secre-
tary asked Congress to amend the Act to permit the Bu.
reau to use statistical sampling in gathering some of the
censws information. See Amendment of Title 13, United
States Code, Relating to Census: Hearing on H. R 7911
bafore the House Committes on Post Office and Civil
Service, 85th Cong., 1st. Sess., 4-8 (1957) (hereinafter
1957 Hearing). In response, Congress enacted §195, which
provided that, “{e]xcept for the determination of popula.
tion for apportionment purposes, the Becretary may,
where he deems it appropriate, authorize the use of the
statistical method known as ‘sampling’ in earrying out the

theroof doemed mest credible and worthy of trust, or of stich individuni
Heing out of ¢ family, ¢ obtain each and svery Ham of Infurmation and
ail the particulars required by this nel™y: Act of Mar. 1, 1888, 88, 25
Biat. 703 {same}; Act of Mar. 3, 1899, §12, 30 Star. 1818 {subatantislly
snmel Act of July 2, 1909, §12, 35 Stat. § (samel Agt of Mar, &, 1819,
§12, 40 S, 1296 {ssme; also introducing provision pormiliing en u-
merators to gather from neighbors information regarding households
whare 1o ane s presenty; Act of June 18, 1559, 45, 46 Btal, 22 fovern.
ing 18301950 censuses? {subsianiially zame). See nlso W. Holt, The
Burenu of the Census: Its History, Activities and Orpanization 184
{1929) (describing evolution of censusy €. Wright, The History and
Growth of the United States Census {prepared for the Senate Commit.
tee on the Census), 8. Doc. No. 154, 66th Cong., 1st Sess., 7130 (18 00)
{same).
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provisions of this title” 13 U, 8. C. §195 (1970 ed.). This
provision aliowed the Secretary te authorize the use of
sampling procedures in gathering supplemental, nonap-
portionment censug information regarding population,
unempiovment, housing, snd other matters collected in
conjunation with the decennial consus—much of which 18
now collected through what is known as the “long form™—
but i did not authorize the use of sampling procedures in
connection with apportionment of Representatives, See
also 1957 Hearing 78 ("Experience bas shown that some
of the information which is desired in connection with a
census could be secured efficiently through 2 sample suy.
vey which {8 condusted concurrently with the compiete
enumeration of other items™).

In 1984, Congress repealed former §25(c) of the Census
Act, see Act of Aug. 31, 1964, 78 Stat, 737, whick had
required that ench enumerator obtain “every item of in.
formation” by personal visit to each household, 68 Stat.
1015, The repeal of this section permitted the Bureau to
replace the personal visit of the enumerator with a form
delivered and returned via the Postal Service. Pursuant
to this new suthority, census officials conducted approxi-
mately 80 percent of the census through a new “mailout.
mailback” system for the first time in 1870, See M. An-
derson, The American Census: A Social History 210211
{188%8). The Bureau then conducted follow-up visils to
homes thet failed to return census forms. Thus, although
the legislution permitted the Bureau to conduct 3 portion
of the census through the mail, there was no suggestion
from any gquarier that this change altered the prohibition
in §195 on the use of statistical sampling in determining
the population for spportionment purposes.

[rs 19786, the provigions of the Census Act at issue in this
case took their present form. Congress revised §141 of the
Censug Act, which is now entitied “Fopulation and other
census information.” It amended subsection () o
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authorize the Becretary te “take a decennial census of
population aa of the firet day of April of such year, which
date shall be known as the ‘decennial census date’, in such
forrm and content as he may determing, including the use
of sampling procedures and special surveys” 13 U S. C.
§1414n). Congress also added severa! subsections to §141,
among them a provigion specifying that the term “census
of population,” 88 uged in §141, *means & census of popul a-
tion, housing, and matiers relating to population and
housing.” §141{g). Together, these revisions provided a
bread statement that in collecting a range of demographic
information during the decennial census, the Bureau
would be permitied to use sampling procedures and spe-
cial surveys.

This broad grant of suthority given in §141(a) is in-
formed, however, by the nerrower and mere specific §135,
which is revealingly entitled, “Use of Sarapling.” See Green
v. Hock Loundry Mackine Co, 480 U, 8 504, 524 (1988).
The §141 authorization te use sampling techniques in the
decennial census 1s not necessarily an authorization o use
these technigues o collecting sll of the information that is
pathered during the decennial sensus. We Jook to the re-
mainder of the law to determine what portions of the decen-
nial census the suthorization covers. When we do, we dis-
cover that, as discussed above, §195 divectly prohibits the
use of sampling In the determination of population for
purposes of apportionment.é

When Congress amended §195 in 1976, it did not in

' Although §185 spplies to both the mid-decnde census and the 8 e-
cenninl census, the prohibition on the use of gnmpling in determining
the popolation for purposes of apportionment applies only to the
devannial census. Bee 51417 CInformation obtained in any mid-
dessde conuns shall not be used for apportionient of Representatives
in Conpgress among the sevoral Statos, nor shall such information be
used in preceribing congressional di sirvicts”™),
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doing «o alter the longstanding prohibition on the use of
sampling in matters relating to apportionment, - Congress
‘modified the section by changing “apportionment pur-
poses” to “purposes of apportionment of Hepreaentative in
Congress among the several States” and changing the
phrase “may, where he deems it appropriate” to "shail, if
he considers it feagible” 90 Stat. 2484. The amended
section thus reads: “Except for the determination of popu-
lation for purposes of apportionment of Representatives in
Congress amonyg the several States, the Becratary shall, if
he considers it feasthle, authorize the use of the statistical
method known as ‘sampling’ in carrving out the provigions
of thig title” 18 U, 8 C. §195. As amended, the section
now requires the Secretary to use statigtical sampling
in sssombling the myriad demographic data that are
collected in .connection with the deeennial census. Bui
the seetton maintaing its prohibifien on the use of statist i
cal sampling in caleulsting population for purposes of
apportionment,

Absent any historical context, the language in the
amended §195 might reascnably be read as either permis-
sive or prohibitive with regard to the use of sampling for
apportionment purposes. Indeed, appellees and appe
lants each cite numerous examples of the “exceptishail”
sentence structure that support their respective interpre-
tations of the statute. Bee, eg, Brief for Appellee Glavin
et al. in No. 98-564, p. 36, n. 36 (citing §2 of the Four-
teenth Amendment, which provides that “when the right
to vote ., . is denied fo any of the male inhabitants of such
State ... except for participation in rebellion, or other
erime, the basis of representation therein s#a# be reduced
in the proporticn which the number of such male citizens
shall bear to the whole number of male citizens twenty-
ons vears of age in such State” {emphasis added)); Brief
for Pederal Appellant et al. in No. 88404, p. 29, n. 15
{eiting 2 U 8. €. §8179n{a}1) and 584{n) and & U. 8. C.
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§565(e), which contain the “except/shall” formulation in
contexts where appellants claim “the exception cannot
reasonably be construed as prohibiting the excepted activ-
1y"). But these dueling examples only serve to illustrais
that the nterpretation of the “except/shall” structure
depends primarnily on the brosder context in which that
gtrurture appears. Here, the context is provided by over
G0 venrs during which federal stututes have prohibited
the use of statistical sampling where apportionment is
concerned. In light of this background, there ig only one
plausible reading of the amended §195: 1L prohibits the
use of sampling in caleulating the population for purposes
of apportionment,

In fs8et, the Bureau itself concluded in 1980 thaet the
Census Act, as amended, “clearly” continued the “histori-
cal precedent of using the ‘actual Enumeration’ for par-
poses of apportionment, while eschewing estimates based
on sampling or other statistical procedures, no matter how
sophisticated.” See 45 Fed. Reg. 69366, 69372 (1980)
That same year, the Solicitor General argued before this
Court that “13 U. 8. €. 195 prohibits the use of statistical
‘sampling methods’ in determining the state-by-state
population totals” Apphication for Stay in Kuwienick v.
FYoung, O.T, 1879, No. A-888, p. 14, n. 7. Bee also Young
v. Kiniznick, 652 F. 2d 817, 821 (CA6 1981) {noting thai
the Census Director and other officisls explained at trial
that “since 1780 the census enumeration has never been
adiusted to reflect an estimated undercount and that in
their opinion Congress by statute had prohibited such an
adiustment in the figures used for purpeses of Congres-
sicnal apportionment”), cert. denied sué nom. Young v.
Baldrige, 455 U. 8. 938 (1982);, Fhiladeiphia v, Kiutznik,
503 F. SBupp. 683, 678 (ED Pa. 1980) (noting that the
Bureau argued that “Congress has clearly rejected the use
of an adjustment figure in the Censug Act™); Carey v.
Klutznik, 508 F. Supp. 404 (SDNY 1980) (“Defendants
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lincluding the Secretary of Commerce and the Director of
the Bureau of the Census] [contend that the] Census Act
precludels] utilization of statistics]l adjustment for the
purpose of apportioning representatives™, rev'd, 653 F. 2d
732 {CAZ 1981, cert. denied, 455 U, S 999 {1982). The
adminiatration did not sdopt the contrary position until
1994, when it first concluded that using statistical sam.
pling Lo adjust census figures would be consistent with the
Census Act. Memorandum for the Solicitor General from
Assistant Attorney General Dellinger 1 {Oct. 7, 1884). In
hight of this history, appellants make no claim to deference
under Chevron I 8 A4 Ine v, Natural Resources Defense
Councit Inc., 467 U. 8. 837 (1884}, on behslf of the Secre-
tary’s interpretation of the Census Act. Reply Brief for
Foderal Appellant et al. in No. 98-404, p. 11, n. 18

In holding that the 1876 amendments did not change
the prohibition on the use of sampling in determining the
population for apportionment purposes, we do not mean to
suggest, as JUSTICE STEVENS claims in dissent, that the
1976 amendments had no purpose. See post, at 4-6.
Rather, the amendments served a very important purpose:
They changed a provision that permitted the use of sam-
pling for purposes other than apportionment into one that
reguired that sampling be used for such purposes if “feasi-
ble” They also added to the existing delegation of
authority to the Secretary to carry out the decennial cen.
sus a statoment indicating that despite the move to man-
datory use of sampling in collecting non-apporticnment
information, the Secretary retained substantial authority
to determine the manner in which the decennial census is
conducted.

JUSTICE STEVENSs argument reveals a rather limited
ronception of the extent and prpose of the decennial
census, The decenninl censug is “the only census that is
used for apportionment purposes,” pesf, at 4, but the
decennial census i8 nol ondy used for apportionment pur-
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poses, Although originally established for the sole pucpose
of apportioning Representatives, the decannial census has
grown considerably over the past 200 years. It now serves
as “n linchpin of the federal statistical system by collecting
data on the characteristics of individuals, households, and
housing units throughout the country.” National Research
Council, Counting People in the Information Age 1 (D.
Steffey & N. Bradburn eds. 1994). Thus, to say that the
1978 amendments required the use of sampling in col
lecting nore-apportionment information but had no effect
on the way in which the Secretary could determine the
population for the purposes of apportionment is to say that
they had a purpose—just not the purpose thut JUSTICE
BTEVENS imagines,

JUSTICE BREYER's interpretation of §198 is equally un-
persussive. JUSTICE BREYER agreos with the Court that
the Census Act prohibits the use of sampling sy a substi.
tute for traditional enumeration methods, But he believes
that this prohibition does not apply to the use of sampling
as o “supplement” to traditional enumeration methods.
This distinction is not borne out by the language of the
statute, The Census Act provides thut sampling cannot be
used “for the determination of population for purposes of
apportionment of Representatives in Congress amoog the
several Stales” 13 U. 8. C, §195. Whether used as a
“supplement” or as a “substitute,” sampling i still used in
“determining —that is, in “the act of deciding definitely
and firmly” Webster's Ninth New Colleginte Dictionary
346 (1983). Under the proposed plan, the population is
not “determined,” not decided definitely and firmly, until
the NRFU and ICM are complete. That $he distinction
drawn by JUSTICE BREYER is untensbie 18 perhaps best
demonstratad by his own inability to apply it consistently.
He acknowledges that the NEFU uses statisties] sampling
“to determine the last 10 % of the populstion in sach cen-
sus tract,” poss, at 7 {emphasis added), vat he nonetheless
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finds that it is 2 supplement to the headcount and thus
permitted by the Act,

B

The conclusion that the Census Act prohibits the use of
sampling for apportionment purposes finds support in the
debate and discussions surrounding the 1976 revigions to
the Census Act. At no point during the debates over thess
amendments did 8 single Member of Congress suggest
that the amendments would so fundamentally change the
manner in which the Bureau could calculate the popul a-
tion for purposes of apportionment. See 122 Cong. Rec
35171-33178 (1978);, i, at 9782-D803, 3225182285,
33128-33132, 3330533307, 3381% Mid-Decade Census
Legisiation: Hearing on 8. 3688 and H. R, 11337 before
the Subcommittes on Census and Statistics of the House
Committes on Post Office and Civil SBervice, 84th Cong.. 2d
Sess. (1876}, See alsos H. R. Rep. No. 84844 {1878}, H. R.
Conf Hep. No. 94-1719 (1978); 8. Kep. No. 941856
(1876). This is true deapite the fact that such 8 change
would profoundly affect Congress by likely shifting the
number of seats apportioned {o some States and allering
district lines in many others. Indeed, it tests the limits of
reason to suggest that despite such silencs, Membars of
Congress voling for those smendments intended (o enact
what weuld arguably be the single most significant change
in the method of conducting the decennial census since its
inception. That the 1976 changes to §§141 and 1985 were
not the focus of partisan debate, see post, at b, 18 almost
certainly due to the fact that the Members of Congress
voting on the bill read the text of the statute, as do we, o
prohibit the use of sampling in determining the population
for apportioniment purposes. Moreover, i is hard o
imagine that, having explicitly prohibited the use of sa e
pling for apportionment purposes in 1957, Congress would
have decided to reverse course on such an important issue
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by enacting only a subtle change in phr aseology.

v

For the reasons stated, we conclude that the Census Act
prohibits the proposed uses of statistical sampling in
caleulating the population for purposes of apportionment.,
Becsuse we so conclude, we find it unnecessary to reach
the constitutional question presented. See Spector Motor
Service, e, v, Melaughling 323 U, 8. 101, 105 (1944) (“If
there iz one dootrine mors deeply rooted than any other in
the process of congtitutions] adjudication, 1t is that we ought
not {0 pass nn questions of constitutionality . . . unless such
adiudication is unawoidable™; Ashwanderv. TVA4, 207 1, S,
288, 347 (1936) (Brandeis, J., concurring} {"[1}{ a case can be
decided on either of two grounds, one invelving a constit u-
tional guestion, the other a question of statutory construe-
tion or general law, the Court will decide only the latter”
Accordingly, we affirm the judgment of the Distriet Court
for the Bastern District of Virginia in Clinton v. Glavin,
No, 98564, As this decision also resolves the substantive
issues presented by Depariment of Commerce v. United
States House of Hepresentatives, No. 88-404, that case no
longer presents a substantial federal question. The appeal
in that case is therefore dismissed. Cf Sanks v. Ceorgia,
401 UL 8. 144, 145 (1971).

2t is so prefered.
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JUSTICE SCALIA, with whom JUSTICE THOMAS joins, and
with whom THE CHIEF JUSTICE and JUSTICE KENNEDY join
28 o Part 11, coneurring In part.

I

1 ioin the apinten of the Court, excluding, of tourse, its
rosort in Part [{1-B to what was said by individue] legis] a-
tors and committess of legislators—or more precisely (and
wuorse yet}, what was zeof said by individual legislators and
commitiees of legislators. 1 write separately to respond at
gomowhat greater length to JUSTICE STEVENS analysis of
18 U 5. C. §141{8), to add severasl additional points of
textual analysis, and to inveke the doctrine of constitu-
tional doubt, which is a major factor in my decision,

i1
Segtion 141{a) requires the Secretary to conduct & “de-
vennial census of population . . . in such form and content
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as he may determine, including the use of sampling proce.

dures and special surveys” JUSTICE STEVENS reasuns

that a reading of §185 that would prohibit sampling for

apportionment purposes contradicts this provision. [t

seems to me there 18 no conflict at all. The phrase “decen-

mial census of population” in §141{a) refers to far more

than the “tabulation of total population by Stafes . .. az.
reguired for the spportionment of Representatives in

Cangress amonyg the several States . . ..7 §141(),  See

V.8 Const, Art. 1, § 2. It also includes & "a census of

population, bousing, and maitters relsting to populstion

and housing” §141{g). The authorization of sampling

technigues in the “decennial census of population” is net

necessarily an authorization of such techniques in o#
aspeets of the decennial census—any more than i i8 neg

¢ssarily an authorization of o saumpling technigues {for
example, those that would viclate the Fourth Amend-

ment), One looks to the remainder of the lnw to detarming

what fechniques, and what aspects of the decermial cen-
sus, the authorization covers.

If, for example, it were utterly clear and universsliy
agreed that the Constitution prohibits sampling in those
aspects of the census related to appertionment, 1t would be
strange to contend that, by authorizing the Secretary of
Commerce to use sampling in his census work, §141(a}
“contradicts” the Constitution. The use of sampling it
suthorizes {8 Jew)u/ use of sampling, and if thiz does not
include the apporttionment aspect then the authorization
ohviously does not extend that far. I think the situation
the sameo with regard to the legal impediment imposed by
195, JUSTICE STEVENS would be correct that the Court is
not interpreting §195 “consistently with 141{a),” posi, at 2,
if the latter provision specifically authorized sampling in
“ail aspects of the decennial census.” But since it does not,
the Court’s interpretation is entirely harmonious. :

JUSTICE STEVENS interpretation of this statute crestes
a palpable absurdity within §1065 itself. The “shall” of that
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provision i subject to not one exception, but two. The
first, which is at issue here, is introdured by “Except”
The second is contained within the phrase “if he considers
it feasible” The Secratary is under no command io
anthorize sampling if he does not consider it feasible. Is it
even thinkable that he mray (though he need nof) authorize
sampling if he does zof consider 1t feasible? The clear
implieation of “shall,” as applied to this exception, is that
where the oxception applies he sAed 2o, It would be
strange to draw the different implication of “may” when
the word is applied to the other exeception.

And finally, JUSTICE STEVENS interpretation creates s
statute in which Congress swallows a camel and strains
out v gnat. Section 181 of the statute requires the Secre-
tary to compile annual and biennial “interim current
data™—a useful but hardly indispensable function. The
Secretary is authorized to use sampling in the perform-
ance of this function onfy if he determines that it will
produce “current, comprehensive, and reliable data.”
§181{n). The statute JUSTICE STEVENS creates is one in
which Congress carefully circumscribes the Secretary's
discretion to use sampling in compiling “interim current
data,” but leaves it entirely up to the Secretary whether he
will use sampling for the purpose most important {and
closest to the Congress’'s heart): the apportionment of
Represendatives.

Even i one 18 not entircly persuaded by the foregoing
arguments, and the more substantial analysis contained
in the opinien of the Court, I think it must be acknowl-
edged that the statutory intent to permit use of sampling
for apportionment purposes is @f Jeast not clear. In these
cireumstances, it 15 our practice to construe the text in
such fashion as to avold sericus constitutional doubl. 8ee,
eg., Bdward J. DeBartcle Corp. v, Florida Gulf Coast
Building & Constr. Trades Council, 485 U, 8. B&8, 575
{1988}, It is in my view unquestionably doubtful whether
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the constifutional requirement of an “actual Enumera-
tion,” Art. 1, §2, cl. §, is satisfied by statistical sampling.

Dictionaries roughly contemyporanecus with the ratifica-
tion of the Constitution demonstrate that an “enumeras-
tion” requires an actual counting, and not just an estim a-
tion of number, Nogh Webster's 1828 American
Dictionary of the English Language defines “enumerate”
as “[tio count or tell, number by number; te reckon or
mention & number of things, each separately™; and defines
Fenrmeration” as “[tihe act of counting or telling & num-
ber, by naming each particular,” and “[a]n account of a
number of things, in which mention is made of every
particular article” Samuel Joehnsor's 1773 Dictionary of
the English Language 658 {4th ed.} defines “enumerate” as
“To reckon up singly; to count over distinctly; to number”;
and “enumeration” as “The act of numbering or counting
aver; number told sut” Thomas Sheridan’s 17868 Com-
plete Dictionary of the English Language {6th ed.) defines
“enumerate” as "[tlo reckon up singly; to count over dis-
tingtiy™; and “emuneration” as “ftlhe act of numbering or
eounting over.” The notion of counting “singly,” "sepa-
rately,”’ “number by number,” “distinctly,” which runs
through these definitions is incompatible {or st least
arguably incompatible, which is all that needs to be esta b.
lighed) with gross sigtisiical estimates,

Une must also be impressed by the facts recited in the
opinion of the Court, axse, at 17: that the Census Acts of
V70 and 1800 required a listing of persons by fanuly
name, and the Census Acts of 1810 through 1950 reguired
census enumerators to visit each home in person. This
demonstrates a longstanding tradition of Congress’s for-
bidding the use of estimation techniques in conducting the
apportionment census. Could it be that all these Con-
gresses were ungware that (in the words of JUSTICE
STEVENS' dissent} estimation techniques “will make the
census more accurate than an admittedly futile atéempt to
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count every individual by personal inspection, interview,
or written interrogatory”? Hosy, ab 8-9. There were diffi-
cult-to-reach inhabitants in the carly 1800’s, just as there
are today-—indeed, perhaps a greater proportion of them,
since the socigty was overwhelmingly composed of farm-
ers, and largely of frontiersmen. And though there were
no professional statisticians, it must have been known
that various methods of estimating unreachable people
would be more accurate than sssuming that @/ unreach-
able pedple did not exist. (Thomas Jefferson’s 1782 est i-
mate of the population of Virgmnia based upon limited data
and specific demographic sssumptions is thought to have
been accurate by & margin of onedo-two percent. H. Al
terman, Counting People: The Census in History 168-170
{19681} Yat such methods of estimation have not been
used for over two centuries. The stronger the case the
dissents make for the irrationality of that course, the more
likely it seems that the early Congresses, and every Con-
gress before the present one, thought that estimations
were not permissible. See, eg, FPrinie v. United States,
521 U, 8 888, 005 (1887 (historien! evidence that “earlier
Congresses avoided use of {the] highly attractive power {to
compsl state exgeutive officers to administer federal pro-
grams}’ gave us “reasen to believe that the power was
thought not to exist”).

JUSTICE STEVENS reasons fyom the purpose of the cen-
sus clause: “The census is intended to serve the constitu-
tional goal of equal representation. . . . That geoal is best
served by the use of a ‘Manner’ that iz most likely to be
complete and accurate”  Fes, at 8 {(internsl guotation
marks and citation omitted). That is true enough, and
would prove the point if either (1) ewvery estimate is more
accurate than a headeount, or (2) Congress could be relied
upon o permit ondy those estimates that are more accu-
rate than hesdcounts. 1t is metaphysically certain that
the ﬁrs? propogition is false, and morally certain that the
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second is. To give Congress the power, under the guise of
regulating the “Manner” by which the census is taken, to
select among various estimation technigques having credi.
ble (or even incredible) “expert”™ support, is to give the
party controlling Congress the power o distort represen-
tation in its own favor. In other words, genuine enumer a-
tion may not be the most accurate way of determining
population, but it may be the most accurate way of deter-
mining popualation with minimal possibility of partisan
manipulation. The prospect of this Cowrt’s reviewing
estimation techniques in the future, to determine which of
them so cdvicusly creates a distortion that it cannot be
allowed, is not 2 happy one. {I foresee the new specialty of
“Census Law.”} Indeed, it is doubtful whether-gsepara.
tion-of powers considerations aside—the Court would even
have available the raw material to conduct such review
effectively. As pointed out by the appellanis in the pres.
ent cases, we will zewer be able Lo assess the relative
accuracy of the sampling system used for the 2004 census
by comparing it to the results of 2 headeount, /for there will
huave been no headcount.

For reasons of text and tradition, fully compsatible with a
constitutional purpose that is entirely sensible, a strong
case can be made that an apportionment census conducted
with the use of “sampling techniques” is not the “actual
Enumeration” that the Constitution requires. {Appellant
Commerce Department itself once argued that case in the
courts. - See, oz, Young v. Klutznich, 497 F, Supp. 1318,
1332 (ED Mich. 1980), rev’d 852 F. 2d 617 {(CA6 1981).)
And since that is so, the statute before us, which certainly
need noft be interpreted to permit such a census, ought not
be interpreted to do so.
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JUSTICE STEVENS with whom JUsTiCE SOQUTER and
JUSTICE GINSBURG join as to Parts 1 and 11, and with
whom JUSTICE BREYER joins as to Parts II and I, dis-
senting.

The Census Act, 13 U. 8. C. §1 ef geg, unambiguously
authorizes the Secretary of Commerce to use sempling
procedures when taking the decennial census. That this
authorization is constitutional is equally clear. Moreover,
because | am satisfied that at least one of the plaintifiz in
each of these cases has standing, I would reverse both
District Court judgments,

: 1
The Census Act, as amended in 1976, contains two
provisions that relate to sampling. The first is an unlim-
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ited authorization; the second is a limited mandate.

The unlimited authorization 15 contained in §141(a). As
its text plainly states, that section gives the Secretary of
Cormmoerce unqualified suthority to use sampling proce-
dures when taking the decennial census, the census used
to apportion the House of Representatives. It reads as
fallows: .

“(a} The Secretary shall, in the vear 1980 and every
10 ;years thereafter, take a decennial census of
population a3 of the first day of April of such year,
which dats shall be known as the ‘decennial census
date’, in such form  and content as he may determing,
including the use of sampling procedures and special
surveys” 13U 8. €. §141¢a).

"Phe [mited mandate 5 contained in §195. That section
commands the Secretary o use sampling, subject o two
limitations: he need not do so when determining the pop-
ulation for apportionment purposes, and he need not do so
unless he congiders it feasible. The command resds as
follows:

“Except for the determination of population for pur-
poses of apportionment of Representatives in Con-
gress among the several States, the Secretary shall, if
he considers it feasible, authorize the use of the statis.
tical method known as ‘sampling’ in carrying out the
provisions of this title” 13 U. 8. C. §195,

Although §195 does not command the Secretary o use
gsampling in the determination of population for appo r-
tionment purposes, neither does 1t prohibit such sampling,
Not & word in §195 qualifies the unlimited grant of
authority in §141{(a). Ewven if its text were ambiguous,
§1958 should be construed consistently with §141(a).
Moreover, since §141{a) refers specifically to the decennial
census, whereas §195 refers to the use of sampling in both

U S ——



|
H
| Citeas:__ U.5. {1989 3
|
i

BTEVENS, J., dissenting

the mid-decads and the decennial censuses, the former
more specific provision would prevail over the latter i
there were any conflict between the two. See Admond v,
United Staves, 520 1], 8. 651, 657 (1997 In my judgment,
howaever, the text of both provisions is perfectly cloar:
They authorize sampling in both the decennial and the
mid-decade census, but they only command its use when
the determination is not for apportionment purposes.

A comparison of the text of these provisions with their
predecessors 1o the 1957 Census Act further demonstrates
that in 1976 Congress specifically intended to authorize
the use of sampling for the purpese of apportioning the
House of Representatives. Prior to 1976, the Census Act
contained neither an unlimited authorization to vse sa m-
pling nor a limited mandate to do so. Instead, the 1947
Act morely provided that the Secretary “may” use same
pling for any purpese except apportionment, 13 U. 8. C.
§195 (1988 ed). In other words, it contained o limited
authorization that was coextensive with the present ime
ited mandate. The 1978 amendments made two changes,
each of which is significant. First, Congress added
§141¢a), which unambiguously told the Secretary to take
the decennial census “in such form and content as he may
determine, including the use of sampling procedures and
special surveys.” Second, Congress changed §195 by re-
placing. the word “may” with the word “shall™ Both
amendments unambiguously endorsed the use of sam.
pling. The amendment to §l41 gave the Seoretary
authority that he did not previously possess, and the
amendment to §195 changed a limited authortzation into a
Emited command,

The primary purpose of the 1976 enactment was to
provide for a mid-decade census to be used for various
purposes other than apportionment. Section 141(a), how-
sver, is concerned only with the decennial census. The
comment in the Senate Report on the new language in
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§141{n) states that this provision was intended “to encou r-
age the use of sampling and surveys in the taking of the
decennial census.” 8. Rep. No. 94-1258, p. 4 (1976}
Given that there is only one decennial census, and that
it is the only census that is used for apportionment
purposes, the import of this comment in the Senate He-
port could not be more clear. See diéd. (“It is for the pur.
pose of apportioning Representatives that the United
States Constitution establishes a decennial census of
population’).

Nevortheloss, in an unusual fowr de force the Court
concludes that the amendments made no change in the
scope of the Seeretary's authority: Both before and after
1978 he could use sampling for any census-related pur-
pose, othor than apportionment. The plurality findg an
omission in the legislative history of the 1976 enactment
more probative of congressional intent than sither the
plain toxt of the statute itself or the pertinent commaent in
the Senate Report. For the plurality, it is incredible that
gsuch an important change In the law would not be dis
cussed in the floor debates. See ande, at 28.% It appesrs,
however, that even though other provisions of the legisia-
tion were controversial,® no ons ohjected io this change.

¥T'o its eredit, and unlike the District Court, the Court doss not fely
on o reference to the watchdog that did not bark in Shdsom v. Moenter,
531 1L 8, 380, 386, and n. 23 (1991), In that case, unlike these cases,
thers wos peither a chonga in the relevant text of the statute nor a
roforence 1o the purported change in the Committee Reporta. The change
i these eases is clearly identified in both the statutory text and the
Senste Report,

#The only vontentions izsue in the floor debates involved the penalty
provigions for nopsomplionce. Bee 122 Cong, Ruc. 2796, 9800 (1576);
#2, st 85175, 88308 Indeed, the Cenference Report comparing the
Houge and Senste by and snnouncing the harmonized final version
sonfirms that substitotions were only necessary with regavd ta penal.
ting for fatlure to answoy questions and to ensure that no one would be

;


http:purport.ed

[ ]

] Citens: UL S ___ (1999)
l Sreveng, J., dissenting

That thle use of sampling has since become a partisan
issue sheds no light on the views of the legislators who
enacted the authorization to use sampling in 1976.7 In.
deed, the bill was reported out of the House Committee by
a unanimous vote, both the House and Senate versions
easily passed, and the Conference was unanimous In
recommending the revised legislation.® Surely we must
presume that the legisiators who voted for the hill were
familiar with its text as well as the several references o
sampling in the Committee Reports.® Given the genersl

sumpelied to disclose Information regarding religious offilintion. See
Joint Explanstsry Staloment of the Conforence Committes, H, R. Conf,
Hap, No., 841718, pp. 3415 {1976); see nlso 122 Cong RHer 33305
(18761 OThe differences between the Bensie and the House of Repra.
sentotives on this meusure . . . centered on the guestion of penalties for
refusnd or neglect to sooperate with the censuses. . .. The mansgers on
the part of the Sensis algs receded in the casa of & House amendment
providing that a porson may not be compelled o discloge Information
regarding his religious beliefs or membership in a religivus body™.

IMany. did chject to the uge of the mid-decade census statisties for
cangressionel apportionment and districting. See &2, at 8782 (*Fhe bill
presently contains a specific prehibition against the use of mid.decade
statistics for purpoges of apporticnment or for the use in challenging
any existing districting plan™). In a supplement to H. B. Rep. Mo, 94
$44, two Republican Congressmen insisted that limits on the frequency
of reapportionment were necessary to ensure stability, Supplemental
Views an . H. 11337, H, R, Rep. No. 94-944, pp. 1T~18 {1978); see also
122 Cong. Rec. 57948796, 57999802 (1976).

‘Ree A2, ai 9792, 33303, 32253

5 Althouph the cammant on page 4 of the Senate Report quoted supra,
at $-4 iz the only specific reference to the use of sampling in the dece n.
nigl congus, several other statements reflect the general understanding
that simpiing should be used whenever possible. Consider, for axa m.
pls, this comment following the succinct and accurata explanntion of
the smendment o §155 in the Conference Heport: “The section, ag
smamdod, strengthens the congressionn! intent that, whanever possible,
spmphng shall be used” H. R. Conf. Rep. No. 841718, at 15 see also
H. B, Hep. No. 54-944, 8t 6 {Section 7 revises section 185 of 1itle 13
which presently authorizes, but does not require, the use of compling,
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agresment on the propesition that “sampling and surveys”
should be encouraged because they can both save money
and increase the reliability of the population count, it is
not at all surprising that no one objected to what was
perceived as an obviously desirable change in the law, ¢

What is surprising is that the Court’s interpretation of
the 1978 amendment to §141 drains it of any meaning. 7 If
the Court is correct, prior to 1876 the Secretary could have
used sampling for any census-related purpose except
apportionment, and after 1976 he retained precisely the
sams authority. Why, one must wonder, did Congress
make this textual change in 19767% The substantisl revi-
gion of 8141 cannot fairly be dismissed as “only a subtle
shange in phraseclogy.” Aanse, at 26, Indeed, it “tests the
limits of resson to suggest” that this change had no pur-
pose at all. 7 at 25,

This elarifies congressionst intent thet, wherever. possible, sampling
shisdl b uged")

$8es H.R. Rop, No. §4-044, at 1: 122 Cong. Ree. 35171 {1878
fstatement of Rep. Schroeder {"Support for this bill has come from
virtually every soetor of American society™); see alsa Statement by
Prasident Gerald £, Ford on Signing H. R, 11337 into Law, October 18,
1976, 12 Weekly Comp. of Pres. Doc. 1533 {1378} ("{lit will provide us
with better dato, of grenter consistency, at a veduced cost™.

TIn its responss to this dissens, the Court acknewledges that the
“subtle chonge in phrasealogy” in §195 traasformed a provision that
pimply permitted sampling into one that required sarspling for non.
spportionment purposes. Anfe, at 26, But it fails to acknowladge that
this change removed the only textual basis for its conclusion that §195
prohibits the use of statistical sampling for apporticnment purposes,
An exception from the grant of diseretionary autherity in the pre- 1978
varsion of §195 may foirly be read to prohibit sampling, but thas
ressoning does nof apply 1o on exception from a mandatory prov ision.

E8ua Sfone v, S, 514 U, 5. 386, 397 (1995 ("When Congress acts to
prmend a statude, we presume it intends its amendment to have real and
substantial sffect’},
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Appellees have arguad that the reference in Article | of
the Constitution to the apportionment of Representatives
and to direct taxes on the basis of an “actual Enumera-
tion” precludes the use of sampling procedures to suppl e-
ment data obtained through more traditional census
methods, U, 8. Const., Art 1, §2, cl. 3. There is no merit
to their argument.

in 1787, when the Constitution was being drafted, the
Framers negotiated the number of Representatives allo.
eated to sach State because it was not feasible to conduct a
census.® See Department of Commerce v. Montana, 503
1L 8. 442, 448, and n 15 (1992). They provided, however,
that an “actunl Enumeration shall be made within three
Years after the first Meeting of the Congress of the United
States, and within every subsequent Term of ten Years, in
such Manner as they shall by Law direct” U, 8. Const,,
Art. 1, §2, ¢l 3. The paramount constitutional principle
codified .in this clause was the rule of periodic reappor-
tionment by means of a decennisl eensus.  The words
“actual Enumeration” require post-1787 apportiorinents o
be based on actual population counts, rather than mere
speculation or bare estimate, but they do not purport o
limit the authority of Congress to direct the “Manner” in
which guch counts should be made.

The July 1987 debate over future reapportionment of
seals in'the House of Representatives did not include any
dispute about proposed methods of determining the popul &-
tion. Rather, the key questions were whether the rule of

“ariiele §, §2, cl. 3, provides thet “until such enumeration ghall be
made, the State of New Hampshire shali be entitled to chuse three,
Maossnchuselis vight, Rhode-Island and Providence Plantations one,
Conneeticst five, Now.York sie, New Jersey four, Pennsylvania sight,
Delaware sue, Marviand six, Virginia ten, Norih Carcling five, South
Covoling five, and Georgla threa”
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reapportionment would be consittutionally fixed and
~whether subsequent alloentions of seats would be hased on
population or property. See 1 Records of the Federal Con-
vention of 1787, pp. 5771, 542, 550-582, 5688-570, §78-579,
B74-BB0, B8G, BO4 (M. Farrand ad. 1811); see also Declara-
tion of Jauck N. Rakove, App. 387 (*What was at issue . ..
were furidamental principles of representation itself . . .
not the secondary matter of exaetly how census datyg was
to be compiled™; J. Rakeve, Original Meanings: Polities
and Ideas iy the Making of the New Constitution 7074
{1886). The Committee of Style, charged with delivering a
polished finol version of the Constitutien, added the term
*asctual Enumeration” to the draft reported to the Conven-
tion on September 12, 1787—five days before adjourn.-
ment. 2 Records, supra, at 590-591. This stylistic change
did not limit Congress’s authority to determine the “Man-
ner” of conducting the census,

The consus s intended to serve “the constitutional goal
of equal.representation.” Frankiin v. Massachusetls, 506
U. 8. 788, 804 (1992). That goal is best served by the use
of & “Manner” that is most likely to be complate and sccu-
rate. As:we repeatedly emphasized in our recent decision in
Wisconsin v. City of New York 517 U. 8. 1, 3 {(1968), our
construetion of that suthorization must respeet “the wide
discretion bastowed by the Constitution upon Congress”
Mathadological improvements have been emploved to ease
the sdministrative burden of the census and increase the
accurscy of the data collected. The “matlout-mailback™
procedure now considered a traditional method of enu-
meration was ilself an innovation of the 1970 census. ¥
Hequiring & f{ace-o-face headeount would yield absurd
results: For example, enumerators unable to gain entry 4o

¥ 8en M. Andorson. The American Census: A Social History 210-211
(1988,
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a large and clearly oceupicd apsrtment complex would be
required to note zers ogcupants,  For this reason, the 1970
census introduced the Postal Vacancy Check—a form of
sampling ot ¢hallenged here--which uses sample hous e-
holds to impute population figures that have been desi g-
nated vacant but appear to be ocoupied. ' Since it is
perfectly clear that the use of sampling will make the
Census more accurate than an admittedly futile attempt to
count every individual by personal inspection, interview,
or written intarrogatory, the proposed method is a legiti.
mate means of making the Ysotual Enumersation” that the
Constitution commands.

I

1 agree with the Court’s discussion of the standing of the
plaintiffs in No. 98-584. | am also convinced that the
House of Repreosentatives has standing to challenge the
validity of the process that will determine the size of each
State’s Congressional delegation.  See Powell v. MeCor
mack, 396 U, 8. 486, 548 (1969) (*Unguest ionably, Congress
has an interest in preserving its institutional integrity’™). As
the District Court in No. 98-404 correctly held, the House
has a concrete and particularized “institutions] interest in
proventing its unlawful composition” that satisfies the
‘Injury in fact requirement of Article IH. 11 P, Supp. 2d
76, 86 (DC 1998), Accordingly, I respectfully dissent in
both cases. I would reverse both judgments on the merits,

YV Sae UL 8. Dept. of Commeren, Burenu of Census, Effect of Special
Procedures t Lmprove Coverage in the 1970 Census (Dec. 1974),
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SUPREME COURT OF THE UNITED STATES
|

i Nos. 88-404 sMD 98584

DEPARTMENT OF COMMERCE, ET AL, APPELLANTS

58404, 73
UNITED STATES HOUSE OF REPRESENTATIVES
ET AL

ON AFPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF COLUMBIA

WILLIAM JEFFERSON CLINTON, PRESIDENT OF
THE UNITED STATES, 7 al., APPELLANTS

QR 584 73
MATTHEW GLAVIN BT AL,

ON APPEAL FROM THE UNITED STATES DIBTRICT COURTY FOR
FHE EASTERN DISTRICT OF VIRGINIA

ifenuary 26, 1999 .

JUSTICE GINSBURG, with whom JUBTICE SOUTER joins,
dissenting. (

I agree with the Court that Indiana resident Hofmeis-
ter, anlappellee in No. 98-564, has standing to challenge
the Census 2000 plan on the ground that Indiana would
lose a Representative in Congress under the Census Bu-
reaw's proposed sampling plan. 1 slso agree with the
Court’s conclusion that the sppesl in No. 98404 should be
dismissed. [ would not decide whether other appellees in
No. 98-564 have established standing on the basis of the
gxpectad effects of the sampling plan on intrastsate redis.
tricting. Respecting the merits, 1 join Parts [ and I of
JUSTICE STEVENS's dissent.

|
E
|
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SUPREME COURT OF THE UNITED STATES
Nos, 88404 AND 9B-564

DEPARTMENT OF COMMERCE, £T AL, APPELLANTS

SR-404 L.
LUNITED STATES HOUSE OF REPRESENTATIVES
i BT AL,

{1 éf’é‘ EAL FROM THE UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF COLUMBIA

WILLIAM JEFFERSON CLINTON, PRESIDENT QF
THE UNITED STATES, £T AL, APPELLANTS
98364 v
% MATTHEW GLAVIN ET AL

ON APPEAL FEOM THE UNYTED STATES DISTRICT COURT FOR
THE FEASTERN DISTRICT OF VIRGINIA

Lanvary 25, 1868}

JUSTICE BREYER, eoncurring in part and dissenting in
part.

I join Part 1I of the majority opinien concerning stand-
ing, and I join Parts Il and I of JUSTICE STEVENS's dis-
sent., | also agree with JUSTICE STEVENS's conclusion in
Part I that the plan for the 2000 census presenicd by the
Secratary of Commerce is not barred by the Census Act,
In my view, however, the reagon that 13 U, 8. C. §195 does
not bar the statistical sampling at issue here is that §185
focuses upen sampling used as a substitute for traditional
enumeration methods, while the proposal at the heart of
the Becretary’s plan for the 2000 census (namely, Inte-
grated Coverage Measurement, or ICM) is not so intended.
Rather, ICM uses statistical sampling to swpplement
traditional enumerstion methods in order to achieve the
very accuracy that the census seeks and the Census Act
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itgelf demands, Bee, ¢g., Decennial Census Impravement
Act of 1991, §2(n)(1), 105 Stat. 635, note following 13
U. 8. C. §141 (directing the Secretary to contract with the
National Academy of Sciences to study “means by which
the Government could achleve the most accurate popula-
tion count possible”),

The langusge of §195 permils a distinction between
sampling used a8 % substitute and sampling used as a
supplement.  The literal wording of its “except” clause
focuses upon the use of sampling "for the defermination of
population for purposes of apportionment of Representa-
tives i Congress among the several States” 13 U. 8. G
§198 {emphasis added). One can read those words as the
majority  does—applying fo  apportionment-connected
sumpling irrespective of use or kind, But one can also
read them as applicable only to the use of sampling 7
place of the truditional “determination of populsdion for
purposes of apportionment.” The “except” clause does not
necessarily apply to every conceivable use of statisticn]
sampling any more than, say, s statatory rule forbidding
“vehicles” in the park spplies to everything that could
possibly be characterized as a “vehicle” See generally
H.L.A. Hart, The Concept of Law 124-136 {2d ed. 1884)
{discussing the "open texture of law”). Context normally
informs the meaning of a general statutory phrase and
often himits its scope.

The history and context of §195 favors an interpretation
that so limits the scope of that section. CF Brief for Ap-
pellants in No. 98-404, p. 36, o. 18, Brief for Appelives
Gephardt et al. in No. 98-404, pp. 9-10, 22-23, 33-38;
Young v. Kivtenick, 487 F. Supp. 1318, 1335 (ED Mich.
1980y (“All that §195 does is prohibit the use of figures
derived solely by statistical techniques. It does not pro-
hibit the use of statisties in addition to the more tradi.
tionel measuring tools to arrive at a more accurate pop u-
istion count”™, rev'd on other grounds, 652 F. 2d 617 (CA6

|
|
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1981), Carey v. Rlutznick, 508 F. Supp. 404, 415 (SDNY
1980) (Census Act permits sampling in the context of
apportionment as long as it is used only in addition to
more traditional methods of enumeration).  In the 1940
the Census Bureau began using statistical sampling in the
collestion of & varisty of demographic information. U. 8.
Dept. of Commerce, Bureau of the Census, 200 Years of
Census Taking: Population and Housing Questions, 1790
1860, p: B {(Nov. 1988). Thus, during the 1940’s and
1950, each American family was asked to complete a
short form containing z fow information-gathering ques-
Lions, In sddition, the Bureau also used a long form that
coniained additional questions nbout individuals and
families, but # asked only 7 femdy in 20 to complete this
form, 254, R. Jenkins, Procedural History of the 1940
Census of Housing and Population 13-18 (18858}, The
Censvs -Bureau used those long-form answers, frem 3
percent of the population, as 3 basis for extrapolating
statistics and trends, sbout, .say, unemployment or hous
ing conditions, for the Nation as a whole,

i3} 195? Congress focused upon this kind of sampling-—a
long form completed by only 1 American household in 20—
a8 a model of what §195 would authorize the Sacretary to
dow-la ]xcept for the determination of population for pur-
DORGS {}f apportionment.” 13 U. 8. C, §195, When ex-
plammg the need for the proposed §195, the Secrefary of
Commerce speke of a “sample enumeration or a sample
census [that] might be sadstituted for n full census”
Amendment of Title 13, United SBtates Code, Relating to
Census, Hearing on H. R, 7911 before the House Commit-
tee on Post Office and Civil Service, 85th Cong., lat Sess.,
7 {1857} {Slatement of Purpose and Need) (emphasis
- added). 'He added that “[elxperience has shown that some
of the information which is desived in connection with &
census gould be secured efficiently through a zample sur-
vey . . . jand] that in some instances a portion of the uni.

%
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verse to be included might be elficiently covered on a
sample rather than a complete enumeration basis . .
fhid. The House Beport spoke in the same terms: “The
purpose of section 195 in authorizing the use of sampling
procedures is fo permit the riifization of something less
than a complele enwmeration, as implied by the word
‘consus,’ when efficient and accurate coverage may be
effected through a sample survey.” H. R. Rep. No. 1043,
86th Cong., 1st Sess,, 10 (1957) (emphasiz added); aceord,
5. Rep. No, 941258, p. 1 (1976) (1976 amendments added
new language “to direct the Secretary . . . to use sampling
and special surveys in dew of lofal enumeration in the
collection of statistical data whenever feasible” (emphasis
added)). The discussion thus linked the authorization.
and hence the exception—to sampling as a substitute for a
headeount.

Census Buresu practice also helps to support this lim-
ited interpretation of the sactien's scope. Both before and
after §195 was enacted in 1957, the census has used sa m-
pling technigues In one capacity or ancther in connection
with its determinuation of population, most ofien as &
quality check on the headeount itself. See, e, Declora-
tion of Margo J. Anderson 112, App. in No. 98404, p. 3438
(first post-enumeration survey was performed following
the 1850 census to check for inaccuracies),

The Census Bureau has alse used a form of statistical
estimation to adjust or correct its actual headeount, Since
at least 1940, the Census Bureau has used an estimation
process called "imputation” to fill in gaps in its headeount.,
U. 8. Dept. of Commerce, Bureau of the Census, Report to
Congress: The Plan for Census 2000, p. 23 (Aug. 1997)
thereinafter Cansus 2000 Report). When an enumerator
belisves s residence Is occupled but is unable to obtain any
information about how many people live there, the Census
Bureau “imputes” that information based upon the demo.
gmp}zig:s of nearby households. Imputation was responsi-
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hie, for example, for adding 761,000 people to the Nation's
total population in 1980 and 83,580 people in 1880, Al
in 1870, when the Censug Buresu discovered at the last
minute that it had mistakenly assumed that a significant
number of housing units were vaeant, it adjusted the
headeount to add 1,088,882 people, ar 0.5% of the fotal
population. /il

Integrated Coverage Measurement would not substitute
for, but rather would supplement, a traditions! headcount,
and it would do so to achieve the basic purpose of the
statutes that authorize the headcount—namely, accuracy.
The Census Bureau has learned sver time that certain
portions of the population--for example, children, racial
and ethnic minorities, and those whe rent rather than own
their homesware systematically undercounted in a tradi-
tional headcount. Census 2000 Report 2-4; see also Wis-
consin v. City of New York, 517 U. 8. 1, 6-8 (1996). The
ICM program is the Census Bureau’s effort to correct for
this problem. As 1 understand it, this propesal would use
statistical sampling to check headcount results, State by
Ytate, by intensively investigating sample blocks in each
State, comparing the results from that investigation with
the resuite of the headeount, and using that information to
estimate to what extent different groups of persons were
undercounted during the headeount. The undercount
rates-which will be caiculated separately for every Btate
in the Union--will then be used to adjust the headeount
totals in an effort to corvect for those inaccuradies.

I recognize that the use of statistical sampling to correct
or reduce hendeount inaccuracies is g complicated maiter,
An overall nations] improvement in aecuracy does not
necessarily tell the whole story. Apportionment demands
comparable sceuracy State by State. A count thai re-
flected evenly distributed error {say, if the population in
every State were undercounted by 20%} would produce the
same congressional apporilonment as a perfectly accurate

;
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count; a count that ig less comparatively accurate could
make matters worse. Although earlier attempts at 1UM-
like adjustments apparently failed to take some of these
difficulties into account, the Secretary believes the present
proposal does so. Census 2000 Report 30 {strata crossed

state Hnes in 1990, but in 2000, strata will be defined on a

state-by-state basis); of. id, at 29 (explaning that the ICM
methadology, which was used in the past two censuses to
evaluate census guality, has “undergone substantial re-
view and improvement” and “is generally accepted ag the
most reliable method to improve census results”). And, as
{ understand it, ICM will help to uncover and to correct
undercounting not only among minority but slso among
majority populations. Any special emphasis the Census

Bureaus might place on including racial and ethnie mino
ity neighborhoods among ibs samples would be justified as

an effort to ensure proper counts among groups that his.
tory shows have been undercounted. Although some oméd
express concerns about the possibility of error in the exe
cution of the statistical program, the Census Bureau itself,
aware of potential difficulties, has created an expert panel

of statisticians and soeial scientists, which will guide the

Census Bureauw's execution of its plan for the 2000 census,

particularly with respect to its use of sampling. See Cen.
sus 2000 Report 48-51. And, of course, unadjusted bea d-
counts are also subject to error or bias—the very fact that
eraates the need for a statistical supplement. 8ee, ¢z, &,
at 3-4 {describing the problem of differential undercount
under the traditional hesdeount method); i, at 37 {(with-
out JCM, the 2000 census will be less accurate than the
1860 consual,

Finally, as JUSTICE STEVENS points out, Congress has
changed the statute considerably since it enacted §195 in
1957, PBuach change tends to fowor the use of statistical
ssmpling. In 1984, for example, Congress repealed former
§258{c) of the Census Act, see Act of Aug. 31, 1864, 78 Siat,

%
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737, which had reguired that esch enumerator obtain
“svery Hem of information” through a personal visit to
each household, 68 Stat. 1015, thereby permitting census
taking by mai. In 1976, Congress amended §141(n}
{"Population and othar census information™) fo suthorize
the Bocretary to “take a decennial census of population . ..
in such form and content as he may determine including
the use of sampling procedures and special surveys” At
the same time, Congress strengthened §185's position on
samphing, providing that the Secretary “shall” use sam-
pling for purpeses other than “for the determination of
population for purposes of apportionment.” 13 U. 8. C,
§193. Given the legal need to interpret subsections of a
single statute as ¢reating a single coherent whole, these
changes strengthen the case for an interpretation that
restricts the scope of §195 to the kind and use of sampling
that called it into being, placing beyond its outer limits a
conceptually different (fe., supplementary) use needed to
achieve j;hat statute’s basic gonl—greater census accuracy.

The Secretary’s further proposal, the Nonresponse
Followup program, uses statistical sampling not simply to
verify a headeount but to determine the last 10% of popu.
Iation in each census tract. ] concede that this kind of
statistical "follow-up” 12 conceptually similar to the kind of
sampling that was before Congress in 1857, in the sense
that it involves determining a portion of the total popula-
tion based upon a sample. But one can consider it sup-
plementary for a different rcason—because it simply does
it have a great anough impact upon the headcount to be
considered a “substitute” falling within §195's “except”
clause,

1 note that the Census Bureau has never relied exslu.
sively upon headcounts to determine population. As dig
eussed above, for example, the Census Bureau has sup-
plemented its headoounts with tmputation to some degres
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for at least the last 50 years, Saction 195 of the Census
Act, at least in my view, could not have been intended as a
prohibition so absolute as te stop the Census Bureau from
imputing the existence of a living fumily behind the closed
doors of an apparently ocoupied housse, should that family
refuse to answer the bell, Similarly, | am not convinged
that the Act prevents the use of sampling to ascertain the
existence of a certain number of the famolies that il to
mail back their census forms.

Tha question, then, is what “number” of housing units
will be assigned a population through samphing. Whether
the Nonresponse Followup program iz sufficiently like
imputation in terms of its degree of impact o as to be a
supplement ta the headcount—or rather whether it is more
like the way in which the Bureau uses sarnpling in conne c-
tion with the “long form,” as a substitute for a headeount—
is here a matter of degree, not kind, Is the use of that
method in the Nonresponse Followup, limited to the last
10%, sufficiently small, as & portion of the total popul a-
tion, and sufficiently justified, through the need to avoid
disproportionately prohibitive costs, that it remains, effec-
tively, a “supplement” to the traditional headeount?

For each census tract (made up of roughly 1,700 housing
units), the Nonresponse Followup program will assign
populstion figures to no more than 170 housing units,
Census Bureau enumerators will personally visit enocugh
of the housing units in ¢ach census tract to ensure that
80% of a1l housing unite have bean counted either by maill
or in person. The Census Burean will than use the infor
mation gathered from the housing units that the census
enumerators actually visited in that iract to arvive at a
number: for the remaining 10%. See generally Census
2000 Report 26-29. The primary advantage of this pro-
gram is financial; it is considerably cheaper than a per-
sonal search by enumerators to take account of the last
few of the households that do not respond by mail. See,

|
|
|
|
|
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z.&., National Research Council, Panel to Evaluate Alter-
native Census Methods, Counting People in the Informa-
tion Age 100 (D, Steffey & N, Bradburn eds. 1994). But
the Secretary also believes that this program addresses
sther soncerng-concernsg related to the immense difficul-
tiss involved in personally visiting every home that does
not respond by mail—and that, overall, the Nonresponse
Followup plan “will increage the sceuracy of the census as
a whole” Reply Brief for Appellants in No. 98-564, p. 4;
see also Census 2000 Report 27; #4, at 7 {quoting the
National Academy of Sciences Panel on Requirements ss
concluding that “[it is fruitless to continue trying to count
every last person with traditional Census methods of
physical enumeration™. )

In answering the guestion whether this use of sampling
remaing & “supplement” becsuse of its limited impact on
the total headcount, I would give considerable weight to
the views of the Secretary, to whom the Act entrusts broad
diseretionary authority, See 13 U. 8. C. §i4i{s). The
Secretary's decision o draw the line at the last 10%,
rather than st the last 5% or 1%, of each census tract’s
population may well approach the limit of his discretio n-
ary authority, But I eannot gay that it exceeds that hmit.
Consequently, I would nat set aside the Census Buresu's
Nonresponse Followup proposal on this basis.

For these reasons, I respectfully dissent.
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ABSTRACT

This repert analyzes, as an appropriations issue, plans by the Bureau of the Census to
incorporate sample survey data into the 2000 census and actions in light of a January 25,
1999 Supreme Court decision that bans sampling in the census to derive the population base
for reapportioning the House of Representatives, Legislation is discussed, including FY 1997
supplemental appropriations for disaster relief (P.L. 105-18, 111 Stat. £58); FY 1998
appropriations for the Departments of Commerce, Justice, and State, the federal judiciary, and
related agencies (CJ8) (P.L. 105-119, 111 Stat. 2440); FY 1999 CJS appropriations (P.L.
105-277, 112 Stat. 2681; P.L. 106-31, 113 Stat. 57); and FY2000 CJS appropriations (P.L.
106-113, 113 Stat. 1501). The report, intended for Members of Congress and their staffs who
track decennial census issues such as [House rcapportlonment and within-state redistricting,
will be updated as lhc FY 2001 appropriations process warrants,
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Census 2000: Sampling as an Appropriations
Issue in the 105" and 106™ Congresses

Summary

Congress has debated the decennial census sampling issue mainly in the
appropriations process, beginning with FY 1997 supplemental appropriations for
disaster relief (P.L. 105-18, 111 Stat, 158).

In FY 1998 appropriations for the Departments of Commerce, Justice, and State,
the federal judiciary, and related agencics (CJS) (P.L. 105-119, 111 Stat. 2440),
Congress allocated $389.9 million for the 2000 census, but with a provision for
expedited judicial review of the Census Burcau’s sampling plans, to determine their
legality and constitutionality,

Congress agreed to $1.027 billion for Census 2000 under an omnibus FY 1999
appropriations bitt (P.L. 105-277, 112 Stat. 2681) that would have funded all CJS
agencies only until June 15, 1999. Funding for the rest of FY1999 was made
contingent on enactment of another appropriations measure. This measure was H.R.
1141, emergency supplemental appropriations for FY1999, signed into law on May
21, 1999 (P.L. 106-31, 113 Stat. 57). Title LI, section 3023, of the legislation
repealed Title V1, section 626, of P.L, 105-277, which would have curtailed FY 1999
CJS funds after June 15. P.L. 106-31 included an additional $44.9 million for the
2000 census in FY1999.

The Clinton Administration’s original FY2000 budget request for the census,
$2.790 billion, increased as the result of a January 25, 1999 Supreme Court ruling
(which settled two suits brought under P.L. 105-119) that the census statute (13
L.S.C.) bans sampllng in the decennial census to derive the population base for
rcapportioning the House of Representatives. The Administration’s revised budget
submission sought an extra $1.723 billion for the census in FY2000, raising the fiscal
year request to $4.513 billion. The Senate passed S. 1217, FY2000 CIS
appropriations, approving the Administration’s original $2.790 billion decennial
census request, without the additional $1,723 billion, The House version of FY2000
CJS appropriations, H.R. 2670, contained $4.476 billion for the census. This amount,
designated as emergency spending, closely approximated the Administration’s revised
$4.513 billion census request. Congress passed H.R. 2670, approving the $4.476
billion, on October 20, 1999. President Clinton vetoed the measure on October 25,
for reasons largely unrelated to the census. The reintroduced CJS appropriations bill,
H.R. 3421, bccame , by reference, part of a consolidated appropriations measure, H.R.
3194, Congrcss passed H.R. 3194, again approving, as emergency spending, $4.476
billion for the cznsps H.R. 3194 became law on November 29, 1999 (P.L. 106-113,
113 Stat. 1501). 3

The FY2000 CJS appropriations process addressed the sampling issue only in
rcference to the Admmlstratlon s increascd budget request for the census. Whether
the issue will recur,as Congress considers the Administration’s FY2001 $421 million
request for census funds is uncertain.

|
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| Census 2000: Sampling as an Appropriations
[ssue in the 105™ and 106" Congresses

1

Background

On Febroary 28, 1996, the Bureau of the Census (Department of Commerce)
anmounced ifs pizzzzs to mz‘zduct twe new samplke surveys connected with the 2000
decernmial consus, ”i‘ize final census results were to mcorporate data from thf:sf.:
- gurveys into the initial headcount. The first survey, for “nonresponse followup,”
would have collected dara from a sample of housing units whose occupants had not
matled back their census questionnaires 1o the bureau. In past censuses, the bureau
tried to contact persons in all these housing units, This process, never completely
%ii%f&ﬁ!(}f}f, was es;xzz:z&iiy difficult and expensive in 1990, The second survey, for

“Integrated coverage measurement” {(ICM), would have atempted to correct
miscounts (undercounts and overcounts) in the cemsus figares.  Miscounts,
particularly the “differential,” or greater, undercount of racial and Hispanic minorities
in relation to the majority population, are a recurrent problem in the census,|

Congressional snd other proponents of sampling maintained that it would
reduce overall census costs as well as smprove the headcount, resulting in 2 more
agcurate, more equitable census. Opponents in and outside Congroess raised various
questions about sampling in conjunction with the decennial census, which is the basis ‘
for r"appomomng the House of Representatives and redrawing legislative districts
within states.* These questions cemtered on the plan’s legality and constitutionality,
its operational feasibtlity; and possible flaws in the proposed sampling methods.

The 105" Congress debated the 2000 census sampling issue chiefly in the
appropriations process. In the first session of the 106" Congress, the issus arose only
inreference to the Clinton Administration’s increased FY 2000 budget request for the
vensus. The Administration’s reason for the amended request was the Suprems
Court’s January 25, 1999 ruling that the census statute (13 U,8.C.) prohibits the use
of sampling in the decennial census to derive the population base for House

‘Far a history of the 1990 census sampling controversy, see: CTRB Report 94-89, Decenniol
Census Coverage: The Adiustment Issue, by Jennifer . Williams, For more informmation
about the sampling issue in the upcoming census, see: CRE Report RL30284, Census 2000,
The Sampling Debate, by Jonnifer D, Williams.

*fipr views on both szdc:& of this issue that carried over from the 104" 1o the 105° Congress,
see; LS. Congress, House Commitice on Government Reform and Oversight, Sampling and
Statistical Adiusiment in the Decennial Census: Fundumental Flaws, H Rept. 104-321,
104" Cong., 2% sess. (Washinglon: GPO, 1996).
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reapportionment,’ The decision means that the bureau will continue its past practice
and attempt 100% followup of nonrespondents, rather than rely on sampling for this
purpose. A question that possibly may arise in the second session of the 106™
Congress, during deliberation on the Administration’s FY2001 $§421 million budget
request for 2000 census operations, is what uses Congress will allow for the bureau’s
planned survey at the ¢nd of the enumeration. The survey, like the ICM survey
proposed in 1996, is intended to cvaluate census coverage and to correct miscounts
inthe census data. These data then, some assert (but others dispute), may be used for
within-state redislr?cting and other purposes.

FY1997 Supplemental Appropriations

Sampling became an appropriations issue in the 105" Congress with H.R.
1469, FY 1997 supplemental appropriations for disaster relief, which Congress
approved on June 5, 1997. President Clinton vetoed the bill, in part because it
contained House language to ban the use of sampling in any census to determing the
rcapportionment population.* A second bill, H.R. 1871, stipulated only that within
30 days of enactment, the Commerce Department give Congress a detailed report’ on
the proposed methods for conducting the 2000 census, including estimates of
sampling errors, The President signed this legislation on June 12, 1997 (P.L. 105-18,
111 Stat. 158).

FY1998 Appropriations

Congress resumed the sampling debate in FY-1998 appropriations bills for
Commerce, Justice, and State, the Judiciary, and Related Agencies (CJS), H.R. 2267
and S. 1022. The House and the Senate took different positions about allowing the
Census Bureau to proceed with its sampling plans; the House placed more explicit
restrictions on these plans.

3525 U.5.316(1999). The ruling was in response to two civil suits filed under P.L. 105-119,

sec, 209 Glavin v, Clinton and U.S. House of Representatives v. U.S. Department of
Commerce. Sce also: CRS Report RL30G47, Sumpling for Census 2000: Department of
Commerce v. United States House of Representatives and Its Rumifications, by Margaret

Mikyung Lee. |t

'U.S. Congress, Conference Committee, 1997, Making Emergency Supplemental
Appropriations for Rccov(-ry Jrom Natural Disasters, and for Overseas Peacekeeping
Efforts, conference rcporl 1o accompany H.R. 1469, H.Rept. 105-119, 105" Cong., 1* scss.
(Washington: GPO, 1997), pp. 66-67.

5U.S. Bureau of the Ccnsus, Report to Congress: The Plan for Census 2000 (Washington:
July 1997, reissued Aug. 1997},
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House Actions

H.R. 2267, as reported by the House Appropriations Committes on July 23,
1997,* recommended $351.8 million for the 2000 census, $27 million mote than the
Administration’s requested $354.8 million,” The commitiee-approved bill, however,
withield all but $100 million of the 33818 million, pending agrcement between
Congress and the Administration on Census 2000 methods,  Agreement was to
consist of an act authorizing these methods, The bill further stipulated that nonc of
the $100 million could be spent to plan, test, or use sampling in the decennial census
1o determing the reapportionment population,

The House passed H.R. 2267 on Scptember 30, 1997, approving the full
$381.8 million without the above lmitations by the Appropriations Conunittee, but
with & new provision {scction 209} to counter the burea’s sampling plans. Section
209 specified that “Any person aggrieved by the use of any statistical method in
violation of the Constitution or any provision of law, [is comnection with the decenmial
census to determine the poputation for reapportionment or redistricting, might] ... in
a civil action obtain declaratory, injunctive, and any other appropriate relief against
the use of such method.” The civil action would be “heard and determined” by a
three-judge U.S. district court, and any order issued by the court would be
“reviewable by appeal directly to the Supreme Court of the United States.” A testof
the method, such as in the dress rehearsal® for Census 2000, would be considered
equivalent to its usc in connection with the census. Persons aggrieved by the method
could inchude *any resident of a State whose congressional vepresentation or district
could be changed as a result of the use of a statistical method ..., any Representative
or Senator in Congress ..., [and] either House of Congress.”

Senate Actions

As reported?by the Senate Appropriations Committee on July 16, 1997, and
passed by the Senate on July 29, S.1022 approved the Administration's request of
$354 & million for Census 2000, with the proviso (section 209) that the bureau not
muke any “ireversible” plans for sampling in the census to determine the

(1.8, Congeess, House Committee on Appropristions, Departments of Conunarce, Justice,
and Stase, the Judiciary. and Reloted Agencies Appropriations Bill, Fiscaf Year 1998, repont
toaccompany H,R, 2267, 105% Cong., 17 sess,, H.Rept. 105-207 (Washingion: GPO, 1997},
pp. 64-65,

"The extea $27 million was to enable the bureay fo improve iis housing-unit addeops ligt, A
correct address Hst, the basis for mailing census questionnaires 10 the right housing uniiy, is
congidered viml 1o ap scourate census. (1.8, Congress, H.Rept. 185-207, p. 64.)

*The dress rehearsal is a simulation of the consus, condacted in test sites to see how well the
process works and what maodifications are needed. The Census 2000 dross rehearsal ook
phace in the spring of 1998, (US. Burean of the Ceasus, press release, July 8, 1998,
{htp:fwww.census. gov/Press-Release/cb$8-003 himl), visited July 19, 1998.)


http://www,census.g~n!/Press~Rdease/cb98-o03.hlml
http:appel.ll
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reapportionment population.” The committee also noted its concerns about the
burcau's ability to implement the census.

Conference Committee Actions

As reported out of conference on November 13, 1997, section 209'° retained
the House’s provision for expedited judicial review of a civil suit brought by “Any
person aggrieved by the use of any statistical method,” connected with the decennial
census for reapportionment or redistricting. New language in the conference report
stated that the Speaker of the Housc might initiate or join in the civil action on behalf
of the House. New as well in the report was the statement that the Census Bureau’s
Report to Congress: The Plan for Census 2000, which was required by the FY 1997
supplemental appropriations legislation (P.L. 105-18, 111 Stat. 158), and the burcau’s
operational Plan for Census 2000 “shall be deemed to constitute the final agency
action regarding the use of statistical methods in the 2000 decennial census, thus
making the question of their use in such census sufficiently concrete and final to now
be reviewable in a judicial proceeding.”

The conference committee observed that reapportionment is “the sole
constitutional purpose of the decennial enumeration ... 7; that “article I, section 2,
clause 3 of the Constitution clearly requires an ‘actual Enumeration’ of the population
... ”; and that “the use of statistical sampling or statistical adjustment in conjunction
with an actual enumeration to carry out the census with respect to any segment of the
population poses the risk of an inaccurate, invalid, and unconstitutional census ... ”

The committee also stipulated that the bureau use “Sufficient funds
appropriated under this Act or under any other Act for purposes of the 2000 decennial
census ... to plan, test, and become prepared to implement a ... census, without using
statistical methods, which shall result in the percentage of the total population actually
enumerated being as close to 100 percent as possible.” Further, in Census 2000 and
“any dress rehearsal or other simulation” in preparation for the census, “the number
of persons enumerated without using statistical methods must be publicly available for
all levels of census geography .... ” Data to which this directive applied included the
official state populations used for reapportionment and the data used for within-state
reclistricting,

Also new in the conference report was section 210, which established a
bipartisan cight-member Census Monitoring Board to “observe and monitor all
aspects of the preparation and implementation of the 2000 decenmal census .... " In

%U.S. Congress, Senate Committee on Appropriations, Departments of Commerce, Justice,
and State, the Judiciary, and Relued Agencies Appropriation Bill, 1998, repori to
accompany S. 1022, 105" Cong., 1" scss., S.Rept. 105-48 (Washington: GPO, 1997), p. 63.

1°U.8. Congress, Conference Committee, 1997, Making Appropriations for the Departments
of Comnierce, Justice, and State, the Judiciary, and Related Agencies for the Fiscal Year
Ending September 30, 1998, and for Other Purposes, conference report to accompany H.R,
2267, H.Rept. 105-405, 105® Cong., 1% sess. (Washington: GPQ, 1997), pp. 43-46.

"ibid., pp. 46-49.
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a series of reports to Congress, the board is to address, among other topics, the
degree to which the bureau’s preparations will produce a 2000 census that achieves
maximum accuracy and is free of political bias. The board will go out of existence on
September 30, 2001.

The conference committee recommended $389.9 million for Census 2000 in
FY 1998, about $8.1 million more than the House-approved H.R. 2267 and almost
$35.1 million more than the Senate-passed S. 1022 and the Administration’s
requested $354.8 million. Of the $389.9 million, $27 million was designated for the
bureau to “develop a contingency plan in the event sampling is not used in the 2000
decennial census™; almost $4.1 million was for “modifications to the dress rehearsal”
(to entail less sampling than originally intended); and $4 million was for transfer to the
Census Monitoring Board."? President Clinton signed this legislation on November
26, 1997 (P.L. 105-119, 111 Stat. 2440).

FY1999 Appropriations

The Administration sought $848.5 million for the 2000 census in FY 1999,
$493.7 million more than the FY1998 request of $354.8 million. This increase
reflected the bureau’s increased functions as the census year approached. The
Administration noted that the FY 1999 request “assume[d] the use of sampling in the
2000 Census,” but included funds to comply with the agreement between Congress
and the Administration “to maintain ‘two tracks’ [preparation for a census with and
withoultssampling] and allow for a final decision on the use of sampling by March |,
1999.”

The Senate Appropriations Committee, reporting S. 2260 on July 2, 1998,
recornmended the Administration’s requested $848.5 million for Census 2000. The
Senate committee did not make a final judgment about sampling, but did note its
“grave concerns about plans for the decennial census.”"* The Senate passed S. 2260
on July 23. Reporting H.R. 4276 on July 15, the House Appropriations Committee
recommended $952 million for the 2000 census, with an additional $4 million for the
Census Monitoring Board. Although $952 million far exceeded the Administration’s
request, $476 million of the total was to be withheld until Congress (by March 31,
1999, after a formal request by the President, including updated cost estimates for
completing the census) passed legislation to relcase the $476 million. The House
committee stated that “a final agreement must be reached on the conduct of the
decennial census, and better information provided on funding requirements, prior to

Rbid., p. 139.

POffice of Management and Budget, Budget of the United States Government, Fiscal Year
1999, Appendix (Washington: GPO, 1998), pp. 192-193,

"*U.8, Congress, Senate Committee on Appropriations, Departments of Commerce, Justice,
and State, the Judiciary, and Related Agencies Appropriation Bill, 1999, report to
accompany S. 2260, 105" Cong., 2™ sess., S.Rept. 105-235 (Washington: GPQ, 1998), p.
78. .



CRS-6

the expenditure of billions of [taxpayers’] dollars .... ”** The House approved H.R.
4276 on August 5, 1998.

Under an omnibus appropriations bill signed into law on October 21, 1998
(P.L.105-277, 112 Stat. 2681), FY 1999 funding for Census 2000 was $1.027 billion,
plus $4 million for the Census Monitoring Board. The $1.027 billion figure exceeded
the FHouse-passed amount by $75 million and the Senate-passed amount, as well as
the Administration’s request, by $178.5 million. I[nstead of the funding restriction
voted by the House, the final legislation (Title VI, section 626) funded all CJS
agencies only until June 15, 1999. Funding for the rest of FY 1999 depended on
enactment of another appropriations measure.’® This measure was H.R. 1141,
emergency supplemental appropriations for FY 1999. As agreed to by the conference
committee, Title 111, section 3023, of H.R. 1141 repealed Title VI, section 626, of
P.L. 105-277, which would have curtailed FY 1999 CJS funds after June 15.'7 “In
response to a request, not formally transmitted, from the Administration,” the
conference agreement included an additional $44.9 million for the 2000 census in
FY 1999, provided that Congress received, by June 1, 1999, arevised FY2000 budget
submission for the census, with detailed justification. The conference report stated
that *“The conferees continue to be concerned with the adequacy and timeliness of the.
budget justification materials previously provided by the Bureau to support their
budget submissions for the decennial census.”"® The House passed H.R. 1141 on
March 24, 1999, and approved the conference report on May 18. The Senate
approved the bill on March 25 and the conference report on May 20. H.R. 1141
became law on May 21, 1999 (P.L. 106-31, 113 Stat. 57).

FY2000 Appropriations

The Administration originally requested $2.790 billion for decennial census
activities in FY2000. This amount, however, did not reflect the additional FY2000
funds that the Census Bureau reported it would need to conduct the census without
reliance on sampling for nonresponse followup. The Administration’s revised
FY 2000 budget submission sought an extra $1.723 billion for the census, raising the
fiscal year request to $4.513 billion.

¥U.S. Congress, House Committee on Appropriations, Departments of Commerce, Justice,
and State, the Judiciary, and Related Agencies Appropriaiions Bill, Fiscal Year 1999, report
to accompany H.R. 4276, 105" Cong., 2™ sess., H.Rept. 105-641 (Washington: GPO, 1998),
pp. 70-71. .

.S, Congress, Conference Committee, 1998, Making Omnibus Consoliduted and
Emergency Supplemental Appropriations for Fiscal Year 1999, conference report to
accompany H.R. 4328, H.Rept. 105-825, 105® Cong., 2™ sess. (Washington: GPO, 1998),
pp. 1046-1047, 1100.

"U.8. Congress, Conference Committee, 1999, Making Emergency Supplementul
Appropriations for the Fiscal Year Ending September 30, 1999, and for Other Purposes,
conference report to accompany H.R, 1141, H.Rept. 106-143, 106" Cong., 1* sess.
(Washington: GPO, 1999), p. 45,

®Ibid., pp. 31-32, RS, '
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On June 14, 1999, the Senate Appropriations Committee reported S. 1217,
FY2000 CJS appropriations. Recommending the Adminmistration’s original $2.790
billion census request, without the additional $1.723 billion, the committee e¢xpressed

“grave concerns about plans for the decennial census. The Committee believes the
2000 census continues to be at risk of failure,”"” The Senate approved the $2.790
billion when it passed S. 1217 on July 22.

The House Appropriations Committee, reporting its version of FY2000 CJS
appropriations, H.R, 2670, on August 2, 1999, recommended $4.476 billion for the
census. This amount, which included $3.5 million for the Census Monitoring Board,
more closely approximated the Administration’s revised $4.513 billion census request
than did the $2.790 billionin S. 1217. The House committce specified that “Funding
for the decennial census is provided as an emergency appropriation due to the
unanticipated costs associated with the recent Supreme Court decision regarding the
conduct of the 2000 Ccensus, and the delay in recciving the Administration’s estimate
of the cost in the wake of the decision.”™ On August 5, the House passed H.R. 2670,
agreeing to the $4.476 billion. Congress approved this amount, designated as
emergency spending, when it passed the bill on October 20.

On October 25, 1999, President Clinton vetoed the measure, for reasons
largely unconnected with the census. The President’s veto message expressed
concern, however, about one census-related provision: “The bill would require the
Census Bureau to obtain approval from certain committees if it chooses to shift funds
among eight functions or frameworks. This approval process would imposc an
unnecessary and potentially time-consuming constraint on the management of the
decennial census.”!

Congress incorporated five FY2000 appropriations bills into the conference
report on a single measure, the Consolidated Appropriations Act for FY2000. The
CJS appropriations bill, renumbered H.R. 3421, became, by reference, part of the
consolidated measure, H.R. 3194. The conference report”® was adopted by the House
on November 18, 1999 and by the Senate on November 19. H.R. 3194 became law
on November 29 (P.L. 106-113, 113 Stat. 1501). The law provided, as emergency
spending, $4.476 billion for the census in FY2000 and modified the restraint on the

0.8, Congress, Senate Committee on Appropriations, Departments of Commerce, Justice,
and State, the Judiciary, and Related Agencies Appropriation Bill, 2000, report to
accompany S. 1217, 106" Cong,., 1¥ sess., S.Rept. 106-76 (Washington:- GPO, 1999), p. 76.

®U.8. Congress, House Committee on Appropriations, Departments of Commerce, Justice,
and State, the Judiciary, und Related Agencies Appropriations Bill, Fiscal Year 2000, report
to accompany H.R. 2670, 106" Cong., 1% sess., H.Rept. 106-283 (Washington: GPO, 1999),
p. 67.

1S, President (Clinton), *Veto Message for Commerce, Justice, and State Appropriations,”
H.Doc. 106-148, 106™ Cong., 1* sess. (Washington: GPO, 1999), p. 3.

221.8. Congress, Conference Committee, 1999, Making Appropriations for the Government
of the District of Columbia and Other Activities Churgeable in Whole or in Part Against
Revenues of Said District for the Fiscal Year Ending September 30, 2000, and for Other

Purpuses, conference report to accompany H.R. 3194, H.Rept, 106-4’?9 106™ Cong., 1" sess.
(Washington: GPO, 1999}.
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burean's transfer of funds among functions. P.L. 106-113 also mandated 2 0.38%
government-wide rescission of discretionary budget authority for FY2000, bot
allowed agency heads flexibility in making the cutbacks ®

As Congress deliberated FY2000 CIS appropriations, it addressed the
sampling issue only insofar as the Supreme Court’s January 25, 1999 decision on the
matier occasioned the Adminisiration’s request for $1.723 billion in additional census
funds.

The hiatus in the sampling debate occurred despite the Census Bureau's
announced plan to conduct a survey of about 300,000 housing units at the end of the
2000 census, for “accuracy and coverage evaluation” (ACE). This survey will be in
figu of the 1CM survey, and will employ basically the same methods. The ACE survey
will be used to “measure and correct ... overall and differential {population]
coverage,™ in other wards, to “adjust” the consus results, In accordance with P.L.
135~119, the bureau will publish two sets of final census figures, adjusted and
unadjusted.

kY2001 Appropriations

The Administration’s FY2001 budget request of $421 million for Census 2000
operations notes that the funding will enable the bureau to complete, among other
activities, field work for the ACE survey®  An issue that possibly may arise as
Congress consicers the request is what uses to allow for the adjusted data. The
Supreme Court's January 25 ruling precludes the use of these data for
reapportionment, but nat necessarily in the fornulas that distribute substantial federal
funds to states and localities. Some in Congress also maintain that the adjusted data
may be used for within-state redistrictiog, but others oppose this use. Congress may
choose, however, to leave the redistricting question for the states or the courts to
decide,

S(Tice of Management and Budget, Rescission of FY2000 Discretionary Budget Authority,
OME Bulletin 00431, Nov, 24, 1999, Thup/www, whitehouse.gov/OMB/bulietins/Di0-
1. hunll, visited Fen, &, 200

U8, Bureaw of the Census, Updated Summary: Census 2000 Operational Plan
{Washington; Feb, 19993, p. 13, 7

#OfTee of Management and Budget, Budeet of the United States Government, Fiscal Year
2001, Appendix {(Washington: GPQ, 20003, p. 206.
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