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SUPREME COURT OF THE UNITED STATES 

Syllabus 

DEPARTMENT OF COMMERCE E'l' AL, q, UNITED 

STATES HOUSE OF REPRESENTATIVES E'l' AL, 


APPEAL FROM THE UNITED STATES DISTRICT COURT roll: THE 
DISTRICT OF COLUMBIA 

No. 96-404, Argued Nov~mbe'l' 3Q, 199B-Decided Januury 25, 1999'" 

The Constitution'a CensU1l CIJluse authorizes Congre(>$ to' direct un "AC

tuu! EnurtlN'lltiot'\" of the American puhlic every 10 yeQrs to pr!)v!d(~ n 
basis for npportioning congressional representation among the 
States. Pursunnt to this outhority, Congress has enacted the Celll>Us 
Act (Act), 13 u. S. C. §l d 8f!Q., delegating the authority to conduct 
the decennrni census to the Secretary of Commerce (Secretary). The 
Census Burcnu (Bureau), which is part of the Department of Com
mm~c. announced It pInt! to tiM! two forms of staiistkal sumpling in 
the 2000 Docennial Census to address n chronic and apparently 
growing problem of "undercounting of some identifiabln groups, in
cluding eertnin minorities, children, and rent.ers. In early 1998, two 
sets of plaintiffs filed sepnrat:e suits challenging the legnlity and OOll' 

stitutionoliLY of the plan. 't'h'J suit in No. 98-5(,'<4 WAS filcd in the Dis· 
trict Court fur the EilSt£Jrn District of Virgiuia by four ('Qunties tln!t 
residents of 13 States. The suit in No. 98-404 WAS filed by tho 
United Status House of Representatives in the District CmJrt for the 
District {;f Columbia. Each of the courts held that the plaintiffs satis
fied the requirements for Article III staading. ruled that the Bureau'a 
plnn for the 20flO census violnted the Census Act, granted the plain
tiffs' ID()tioll for summar}' judgment, and permanently enjoined the 
planned use ef statistical sampling to determine tho popomtion (or 
ctmgrcss)onal apportionment purposes. On dire<:t appeoL this Court 

" Together with r\o. 9&-564, Clinton, Prtwitkn.t of tile l/ms-ui Stutes, 
e! nl" v. Glavin ('I m., on appCtll from the United States District Court 
for the Eustern District of Virginia. 
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consotidatl!d the Cllsoa f{lr (lrlil stgumenL 

Held: 
1. Appellep'$ in >Jo. 98-5G4 satisfy the requiN;ments of Article: III 

standing. In order to eatub-lish such standing, Il plaintiff must Illl~ge 
personal injury fairly traceable to the defendant's allegedly unlawful 
conduct nnd likely to bo redressed by the requesrod reliof, E.g" AI/en 
v. Wr,whl, 468 U,S, 737. 751. A plaintiff musl establish that there 
exists no genuine issue of material fnct as to justiciabIlity or the 
merits in order to prevnil on Il summary judgment motion. S~. e.g., 
fAIitm \<. National Wildlife Federation. 491 U. S. 87\, 884. The present 
controversy is justiciable because several of the appellees have met 
their bUnWn of proof tegarding their standing to bring this suit. In 
support of their summary judgment motion, llppellees submitted an 
affidavjt thut demonstrates that it is a virtuul cettninty that Indiana, 
wiler<! tlP~I1De Hofmeistel' l't!sides, will lose u Hotlso $(lilt under the 
propoSBd census 2000 plun, That loss undoubtedly so.tisfk,g the- in
jury-in·fact requirement for standing, since Indiana residents' yates 
will be diluted by the- 105s of a Representative. See, t>.lf., BaJ:,.r v. 
Carr, 369 U, S. 186.208. Hofmeister also meets the socond und third 
stunding l'equirementG: There is undoubtedly a "tl'll.cenble" connec· 
tion betwMn the use of sampling in the decennial t'eMUS and Indi· 
ana's expected 1MS of a Representative, and there is 11 substantial 
likelihood that the requested relief-a permanent injunction against 
the proposed uses of tm.mpling in the census-win redress trw alleged 
injury. Appellees have also established standing on the bMis of the 
expected effects of the usc of sampling in the 2000 C<lnsus 01\ jutra· 
stuw redistricting. Ap~llces have demonstntted that voters in nine 
cttUnties, including saverlll of the appellees, ure: 6ubsturttlally likely to 
sUller intrustate vote- dilution as a result of the Bureau's plan. Sev· 
eral of the Stutes in which thtl counties ure locnted require use of fed. 
eral dacennial census population numhers fot' their state legislative 
redistricting, and Stn~c8 use the population numbers gencrated by 
the federal tiuc.;mninl l.:'Jnsus for federal congressional redistricting. 
Appellees living in the nine rounties ther(lfore Mve a strnng claim 
that they will be injured because thei.r voteR will be diluted vis·o·vis 
residents of counties with l,ruger undereDunt Tates, The expeeted in
trnstatt: vatn dilution satisfies the injury-in-fact, cauS8til)n, and re, 
dre:ssibility roquirnm;mte. Pp. 10-lG. 

2. The Census Act prohibits the proposed uses of statistical sam· 
pling to determine the population for oongrossional apportionment 
purposes, In 19/6, the provisions here at issue took their present 
form. Congress rovised 13 U. S. c, §141(8). which tluthorizes the- See· 
rewty to "take it detennlal census. _ . in such form tUld COil tent ns he 
lD$y d!:tP,rmlne, iru::luding the use of lltlmpling procedures,'" Thill 
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broad grant of authority 1$ informed, however, by the narrower and 
morn specific §195. See Gffl!f1 v. bach laundry MaduM Gb.. 490 
U, S. 504, 524. As (Lt!lended in 1976, §i95 provides~ "Except fi)r the 
determination of PQPulation far purposes of [congressionall nppor. 
tionment ... , the Secretary Mall. if he oonsiders it feasible, nuthor, 
ize the use of ... statistical. , , 'sampling' in carrying out the provi. 
sions of this title." Section 195 requires the Secretary to use 
SIlmpling in assemhling the myrisd. demographic data that arc 001· 
lected in conncctlon with the decennial census, but it maintains the 
longstanding prohibition on the use of such sampling in calculating 
tho population for congNssional epportionment. Absent any histori· 
cal context, the ~ext:tlpvshal1" scntcnCil" structure in the amended 
§IB5 might ronsom,bly be road \i$ either pt'!-rmissive or prohibitive, 
However. the section's interpretation depends primarily ~n the 
broader context in which that structuro uppears, Here, that context. 
is provided by over 200 yours during which federal census statutes 
have uniformly prohibited using statistical sampling for congres
sional upportionment. The Executlv-c Branch nccepted, am! even ud· 
vocated, this inlerPNtntion (lfthe Act until 1994. Pp. IG-25. 

,1. Because \he CGurt ooncludes that tho Census Act prohibits the 
proposed uses of i;tatistkal snmpling in calculating the population f{lT 

purposes of upportiQnment, the CQurt nood not reach U,e COJl.stitu
tional question presented, See, e,g" Specter MiJlbr Serfjice, 1m:. v, 
fi.klnqhlin. 323 U. S. 101, 105. ~ Court's affirmance of the }mig' 
ment in No, 98-564 also rosolves the ~ubsto:ntive issues prese:Jl.ted in 
No. 98-404, therefore that case no k.nger presents .8 substantial fed· 
eral question <lrl:d the nppen] therein is dismissed. Cr. 8<mI?$ Y, Cixw· 
gia. 401 U, S. 144, 145. p,26. 

No. 98-404. 11 F. Sllpp. 2d 76, appeal dismissed~ No. 98-564. 19 
F. Supp. 2d 543, affirmed, 

O'CONNOR, J., delivCl'cd tho opinion of the Court with respect to Ports 
I, III-A, and IV, in which REHNQUlST. C. J., nnd SCALIA, KENNEDY, and 
TIlOMAS, JJ., joined. the opinion of the Court with respect to Part 11. in 
which REHNQUIST, C. J., and SCALIA, KENNEDY, THOMAS, and BREYER, 
JJ., joined, and an opinion with respect t(lo Part IlI-B, in whieh 
Rf;HNQUtlfI'. C. J., and KENNEDY, J,. joined, SCAUA, J., filed an opinion 
concurring in part, in whkh THOMAS, J .• joined. and in which 
REIINQUlS'T. C. J., and KENNEDY, J., joined ell' to Part II. BREYER, J,. 
fil~d nn opinion concurring in part and diswllting in purt. STEVENS. J", 
filed 0 dissenting opinion, in which SoUTER and GINSBURG, JJ., joined 
as to Parts 1 and II, and in which BREY!".R, J .• joined as to Ptui$ H ami 
m. G1NSUJ.,1tG, J., filed n: dissenting opinion, in which Sounm. J .. 
joined. 
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SUPREME COURT OF THE UNITED STATES 

Nos. 9S-404 AND 98-564 

DEPARTMENT OF COMMERCE. ET AL.. APPELLANTS 
98-404 v. 

UNlTED STATES HOUSE OF REPRESENTATIVES 

ETAL. 


ON APPEAL FROM THE UNITED STATES D£STRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

WILLIAM .JEFFERSON CLINTON. PRESIDENT OF 

THE UNITED STATES, ET AI., APPELlANTS 


98-564 v. 
MATTHEW GLAv1N ET AI. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OFVIRGlNIA 

[January 25, 1999J 

,JUST1CE O'CONNOR delivered the opinion of the Court, 
except as to Part III-B. 

'fhe Census Bureau (Bureau) hus announced Il plan to 
use two forms of statistical sampling in the 2000 Dece n· 
nial Census to address 11 chronic and apparently growing 
problem of "undercounting" certain identi1lable groups of 
individuals. Two sets of plaintiffs flled separate suits 
challenging the legality and r;on.<;titutionality of the B ll
reau's plan. Convened as three-judge courts. the District 
Court for the Eastern District of Virginia and the District 
Court for the District of Columbia each held that the 
BUteau's plan for the 2000 census violates the Census Act. 

http:rnq>,>Wlt.ed
http:wr.it.ed
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13 U S. C. §l et seq., and both courts permanently en
joined the Bureau's planned use of statistical sampling to 
determine the pOpulation for purposes of congressional 
apportionment. 19 F. Supp. 2d 543 (ED Va. 1998); 11 
F, Supp, 2d 76 (DC 1998). We noted probable jurisdkt:ion 
in both ca."s, 524 U, S. __ (1998); 524 u. S. _ (1998), 
and consolidated the cases for oral argument, 524 U. S. 
_ (1998), We now affirm the judgment of the District 
Court for the Eastern District of Virginia. and we dismiss 
the appeal from the District Court for the District of 
Columbia, 

I 

A 


Article 1. §2. ct 3, of the United States Constitution 
states that "Representatives ... shaH he apportioned 
among the seve:ral States .. _ according to their respective 
Numbers." It further requires that "[t]he actual Enumera
tion shall be made within three Years after the first 
Meeting of the. Congress of the IInited States, and within 
every subsequeht Term of ten Years, in such Manner as 
t.hey shall by Law direct," Ibid. Finally, §2 of the Four
teenth Amendment provides that "Representatives shaH 
he apportioned among the severnl States according to their 
respective numbers) counting the whole number of persons 
in each State. excluding Indians not taxed." 

Pursuant to this constitutional authority to direct the 
manner in wmch the "actual Enumeration" of the popul a· 
tion shall be made. Congress enacted the Census Act 
(il<lreinafter Census Act or Act), 13 U. S. C. §1 et seq., 
delegating to the Secretary of Commerce (Secretary) 
authority to conduct the decennial census, §4. The Act 
provides that the Secretary "shall, in the year 1980 and 
every 10 years thereafter, take a decennial census of 
pOpulation as of the first day of April of such year," 
4141(8). It further requires that "[t]he tabulation of total 
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population by States .. , as required for the apportionment 
of Representatives in Congress among the several States 
shall be completed within 9 months after the census date 
and reported by the Secretary to the President of the 
United States." §141(b). Using this information, the 
President must then "transmit to the Congress a state· 
rnent shov.-ing the whole number of persons in each State 
.. , and the number of Representatives to which each 
State would be entitled." 2 U. S. C, §2e(a), Within 15 days 
thereafter, the Clerk of the House of Representatives must 
"'send to the executive of each State a certificate of the 
number of Representatives to which such State is cl1ti. 
tied," 2 U. S, C, §2a(b) (1994 ed" Supp. 1II), 

The instant dispute centers on the probJem of "unde r· 
oount" in the decennial census, For the last few decades. 
the Census Bureau has sent census forms to evory hous e· 
hold, which it asked residents to complete and return. 
The Bureau foHowed up on the mailing by sending en u~ 
merators to personally ..isit all households that did not 
respond by mail. Despite this comprehensivo effort to 
reach every household. the Bureau has always failed to 
reach-and hIlS thus failed to count-a portion of the 
popula tion, This shortfall has been labeled the census 
"undercount." 

The Burenu has been measuring the census undercount 
rate since 1940, and undercount has been the subject of 
public debate at least since the early 1970's. See M. A n~ 
derson. The American Census: A Social History 221-222 
(1988). It has been measured in one of two ways. Under 
one method, known as 'ldemographic analysis," the Bureau 
develops an independent estimate of the population u.">ing 
birth, death, immigration, and emigration records. U. S. 
Dept. of Commerce, Bureau of the: Census. Report to Con
gress: The Plnn for Census 2000, p. 2, and n, 1 (Aug. 1997) 
(hereinafter Census 2000 Report). A second method, first 
used in 1990. involves n large sample survey. called the 
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"Post-Enumeration Survey," that is conducted in conjunc
tion with th(:: decennial census. The Bureau compares the 
information gathered during the survey with the informa. 
tion obtained in the census and uses the comparison to 
estimate the number of unenumerated people in the ce n· 
sus, Sec National Research Council, Modernizing the 
U. S. Census 30-31 {B, Edmonston & C. Schultze eds. 
1995), 

Some identifiable groups-including certain minorities, 
cbildren, and renters-have historically hud substantially 
higher undercount tates than the population as a whole. 
See Census 2000 Report 3-4. Acoordingly, in previous 
censuses, the Bureau sought to increase the number of 
persons from whom it obtained information. In 1990. for 
instance. the Bureau attempted to reach out to tradition
ally undercounted groups by promoting awareness of the 
census and its importance, providing access to Spanish 
language forms. and offering a toll free number for those 
who had questions about the forms. Jd.~ at 4. Indeed. the 
1990 consus was "better designed and executed than any 
previous census," Jr/., at 2. Nonetheless, it was less accu~ 
tate than its predecessor fo-r the first time since the Bu
reau began measuring the undercount rate in 1940. Ibid. 

In a further effort to address growing concerns abo-ut 
undercount in the census, Congress passed the Decennial 
Census Improvement Act of 1991. which instructed the 
Secretary to contrnct with the National Academy of Sci· 
ences (Academy) to study the "means by which the Gov
ernment could achieve the most accurute population CQunt 
possible," 12(.)(1), 105 Stat, 635, note following 13 
U. S. C, §14L Among the issues the Academy was di
rected to consider was "the appropriateness of using sa m· 
piing methods, in combination with basic data-collection 
teehniques or otherwise, in the acquisition or refinement 
of population data." fbid 'rwo of the three panels estab. 
lished by the Academy pursuant to this A<::t concluded that 
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"[d]ifferential undercount cannot be reduced to acceptable 
levels at acceptable costs without the use of integrated 
coverage measurement," a statistical sampling procedure 
that adjusts census results to account for undercount in 
the initial enumeration, Census 2000 Report 7-8, and all 
three panels recommended including integrated coverage 
measurement in the 2000 census. i'd.. at 29, See National 
Research Council, Preparing for the 2000 Census: Interim 
Report II (A, White & K. Rust eds, 1997) (report of ranel 
to Evaluate Alternat.ive Census Methodologies); Modern
izing the U. S. Census, supra (report of Panel on Census 
Requirements in the Year 2000 and Beyond); U. S, Dept, 
of Commerce, Bureau of the Census, Census 2000 Opel' a· 
tional Plan (1997). " 

In light of these studies and other research, tho Bureau 
formuleted a plan for the 2000 census that u:;es statisticai 
sampling to sup.plement data. obtained through traditional 
census methods. The Bureau plan provides for two types 
of sampling that are the subject of the instant challe~ge, l 

First, appellees challenge the proposed use o.f sampling in 
the Nonresponse Followup program (NRFU), Under this 
program. the Bureau would continue to send census forms 
to. all ho.useholds, as well as make forms available in post 
offices and in other public places, The Bureau expects 
that 67 percent of households will return the forms, See 
Census 2000 Report 26. The Bureau then plans to divide 
the population into census tracts of approximately 4.000 
people that have "homogenous population cbaracteristics, 
economic stat.us. and living conditions." ld., at 27. The 
Bureau would then visit a randomly selected sample of 

t The: Postat Vacancy Check program is not challenged bern. See 19 
F. Supp. 2d 543, 545 {ED Va. 1998} {''''11le Hurnau's plan to ase Sil m
pling in the Postl\l Vacarn:y Check ill not in dispute in this lAWSuit"}. 
Soo also 11 F. Supp. Zd 76. SO (DC 1995) {"The Postal VncMCY Cheek 
sampling »lan is not I\t issue in this: Iitigutionj. 
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noores-ponding housing units. which would be "stat.ist i
cally representative of all housing wlits in (ul nonr e· 
sponding tract." Ed., at 28. The rate of nonresponse fol· 
low-up in 8 tract would vary with the mail response rate to 
ensure that the Bureau obtains cen.~us data from at least 
90 pereent of the housing units in each census truct. Ibid. 
For instance. if a census tract had 1,000 housing units and 
800 units responded by mail, the Bureau would survey 100 
out of the 200 nonresponding units to obtain information 
about 90 percent of the housing units. However, if only 
400 of the 1,000 housing units responded by mail, the 
Bureau would visit 500 of the 600 nonresponding units to 
achieve the same result. Iii., at 29. The information 
gathered from the nonresponding housing units sUr'.-eyed 
by the Bureau would then be used to estimate the size and 
characteristics of the nonresponding housing units that 
the Bureau did not visit. Thus, continuing with the first 
example. the Bureau would use information about the 100 
nonresponding units it visits to estimate the t:haracteris
tics of the remaining 100 nonresponding units on which 
the Bureau has no information. See ibid 

The second challenged SfJmpling procedure-which 
would be implemented after the first is completed-is 
known as Integrated Coverage Measurement (lCM). reM 
employs the statistical technique called Dual System 
Estimation (DSE) to adjust the census results to account 
for undercount in the initial enumeration. The plan r e· 
quires the Bureau to begin by dassifying each of the COll n· 
try's 7 million blocks into "strata," which are defined by 
the characteristics of each block, including state, racial, 
and ethnic composition, and the proportion of homeowners 
to renters, as revealed in the 1990 census, fri... at 30. The 
Burenu then plans to select blocks at random from each 
stratum, for a total of 25,000 blocks, or an estimated 
750,000 housing units. Ibid. Enumerators would then 
conduct interviews at each of those 750,000 units, and if 
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discrepancies were detected between the pre-IeM re
sponse and [eM response, a follow"up interview would be 
conducted to determine the "true" situation in the home, 
Ibid. The information gathered during this stage would he 
used to assign each person to a poststraturn-a group of 
people who have similar chances of being counted in the 
initial data collection-which would be defined hy state 
geographic subdivision (e.g., rural or urban), owner or 
renter, age, sex, race, and Hispanic origin, Id, at 31. 

In the final stage of the census, the Bureau plans to use 
DSE to obtain the final count and ehaOlcteristics of the 
population. The census plan calls for the Bureau to co m· 
pure the dual systems of information--tru.t is, the data 
gathered on the sample blocks dUring the 10M and the 
data gathered on those same blocks through the initial 
phase of the census-to produce an estimation factor for 
each pO$tstratum. The estimation factors would account 
for the differences between the leM numbers and the 
initial enumeration and would he applied to the initial 
enumeration to estimate the total population and housing 
units in ea.ch poststratum. ld., at 31-32, The totals for 
the poststrata would then be summed w determine state 
nnd national population totals. Idol at 32. 

The Bureau's announcement of its plan to usa statistical 
sampling in the 2000 census led to a flurry of legislative 
activity. Congress amended the Census Act to provide 
that, 'U[n]otwithstanding any other provision of law, no 
sampling Or ahy other statistical procedure, including any 
statistical adjustment, may be used in any determination 
of population for purposes of the apportionment of Repr e· 
sentatives in Congress among the several Statest H. R. 
Cunf. Rep. No. 10&-119, p. 67 (1997). but President 
Clinton vetoed the bill. see Message to the House of Re p. 
I"Osentatives Returning Without Approval Emo::rgency 
Supplemental Appropriations Legislation, 33 Weekly 
Cump. of Pres. Doe. 846, 847 (1997). Congress then 
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passed, and the President signed, a bill providing for the 
creation of a "comprehensive and detailed plan outlining 
(the Bureau's) proposed methodologies for conducting the 
2000 Decennial Census and available methods to conduct 
an actual enumeration of the population," including an 
explanation of any statistical methodologies that may be 
used. 1997 Emergency Supplemental Appropriations Act 
for Recovery From Natural Disasters. and for Overseas 
Peacekeeping Efforts, Including Those in Bosnia. Tit. VIII, 
111 Stat. 217. Pursuant to this directive, the Commerce 
Department issued the Census 2000 Report. After r 0
eeiving the Report, Congress passed the 1998 Depar t· 
ments of Commerec, Justice, and State, the Judiciary, and 
Related Ageneies Appropriations Act, §209, 111 Stat. 
2482, which provides tiwt the Census 2000 Report and the 
Bureau's Census 2000 Operational Plan "shaH be deemed 
to constitute final agency action' regarding the use of 
statistical methods in the 2000 decennial census," The Act 
also permits any person aggrieve"d by the plan to use 
statistical sampling in the decennial census to bring n 
legal action and requires that any action brought under 
the Act be heard by n three-judge district court. Ihid. It 
further provides for review by appeal directly to this 
u,urt. Ibid. 

B 
The publication of the Bureau's plan for the 2000 census 

OWlsioned two separate legal challenges. The first suit, 
styled Clinton v. GlauYl., was filed on February 12, 1998, 
in the District Court for the Eastern District of Virginia by 
four counties (Cobb County, Geot'gia; Bucks County, Penn~ 
sylvania;. Delaware County, Pennsylvania; and DuPage 
County. Illinois) and residents of 13 States (Arizona, 
California, Connecticut, Florida, Georgia, Illinois, Indiana. 
Montana, Nevada, Ohio, Pennsylvania, Virginia, and 
Wisconsin), who claimed that the Bureau's planned. use of 
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statistical sampling to apportion Representatives among 
the States violates the Census Act and the Census Clause 
of the Constitution, They sought a declaration that the 
Bureau's plan is unlawful and/or unconstitutional and an 
injunction barring use of the NRFU and IeM sampling 
procedures in the 2000 census, 

The District Court held that the case was ripe for re· 
view, that the plaintiffs satisfied the requirements for 
Article III standing, and that the Census Act prohibited 
use of the challenged sampling procedures to apportion 
Representatives, 19 F. Supp. 2<1. at 547, 548-550, 553. 
The District Court (:oncluded that, because the statute was 
clear on its face. the court did not need to reach the const i· 
tutionnl questions presented. Ed. at 553, It thus denied 
defendants' motion to dismiss. granted plaintiffs' motion 
for summary judgment, and permanently enjoined the use 
of the r-.hallenged sampling procedures to determine the 
population for purposes of congressional apportionment. 
Id., at 545, 553. We noted probable jurisdiction on Octo
ber 9, 1998. 524 U. 8._. 

The second challenge was filed by the United States 
House of Representatives on February 20, 1998, in the 
District Court for the District of Columbia. The House 
sought a declaration that the Bureau's proposed use of 
sampling to determine the poputatlon for purposes of 
apportioning Members Qf the House of Representatives 
Ilmong the several States violates the Census Act and the 
CotH.;titution. The House also sought a pertnahtmt injun e
tion barring use of the challenged sampling procedures in 
the apportionment aspect of the 2000 census. 

The District CQurt held that the House had Article III 
standing, the suit WIlS ripe ior review, equitable concerns 
did not warrant dismissal, the suit did not violate sermr e
tiOh of powers principles. and the Census Act does not 
permit the use of the chaHenged sampling procedures in 
counting the popula.tion for apportionment. 11 F. Supp. 
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2d, at 93, 95, 97. 104. Because it held that the Census Act 
does not allow for the chaHenged sampling procedures, it 
dedined to reach the House's constitutional chaUengo 
under the Census Clause. ld, at 104. The District Court 
denied the defendants' motion to dismiss. granted the 
plaintiffs' motion for summary judgment, and issued an 
injunction preventing defend.fints from using the eha 1· 
Jenged sampling methods: in the apportionment aspect of 
the 2000 census. fd., at 79, 104, The defendants appealed 
to this Court and we noted probable jurisdiction on Se p
tember 10, 1998, 524 U. S. __, and consolidated this 
case with ClilltOIl v, GlolJin, No. 98-564, for oral argu
ment, 524 U. S. _ (1998). 

[J 

We turn our attention first to the issues presented by 
Clinton v. Glavin, No. 98-564, and we begin our analysis 
with the threshold issue of justicinbility. Congress has 
eliminated any prudential Concerns in this case by pr o· 
viding that "[a]ny person aggrieved by the use of any 
statistical method in violation of the Constitution or any 
provision of law (other than this Act), in connection with 
the 2000 census or any later decennial census, to dete r· 
mine the population for purposes of the apportionment or 
redistricting of Mombers in Congress, may in a civil action 
obtain declaratory, injunctive, and any other appropriate 
relief against the use of such method." §2D9(b), III St.t. 
2481. In addition, the District Court below correctly found 
that the case is ripe for review, find that determination is 
not chaUenged here, 19 l'~, Supp. 2d. at 547; see Abbott 
Laboratories v, Gardner. 387 U. S. 136, 149 (1%7). Thus, 
the only open justiciability question in this case is whether 
appellees satisfy the requirements of Article III standing. 

We have repeatedly noted that in order to establish 
Article III stunding) "[a1 p)aintiff must allege persona) 
injury fairly traceable to the defendant's aHegedly unla w
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ful conduct and likely to be redressed by the requested 
relief." Allelt v. Wright, 468 U. S. 737, 751 (1984). See olso 
Lujan v, IJefonders of Wifdh/e, 504 U. S, 555, 560-561 
(1992), Valley Porge Christian C'allege v. AmericaJl.8 United 
for &paration 0/Church and State, Inc., 454 U, S, 464, 472 
(1982), To prevail on a Federal Rule of Civil Procedure 56 
motion for summary judgment-as opposed to a motion to 
dismiss-however, mere allegations of injury are insuffi· 
cient, Rather. a plaindff must establish that there exists 
no genuine issue of material fact as to justiciability or the 
merits. See Lujan v. National Wildlife Federation, 497 
U. S. 871, 884 (1990), See also id., at 902 (B1ackmun, J" 
mssenting). Here. the District Court, considering a Rule 
56 motion, held that the plaintiffs-appel1ees. residents 
from 13 States, had established Article III standing to 
bring suit chanenging the proposed method for conducting 
the 2000 census because they had made "(g]eneral factual 
allegations of injury resulting from Defendant's conduct." 
19 fl', Supp., at 548-550. The court did not, however. 
consider whether there was a genuine issue of material 
fact ns to standing. 

Nonetheless, because the record before us amply sup
ports the conclusion that several of the appellees have met 
their burden of proof regarding their standing to bring this 
suit. we affirm the District Court's holding. See Director, 
OlrlCff 0/ Workers' Compensation Programs v. Perini North 
River Associates, 459 U, S, 297, 303-305 (1983) (holding 
that presence of one party with standing assures that 
controversy before Court is justiciable); Arlingtort. Heights 
v. Metropolitan Housing Development Corp" 429 U. S, 252. 
264, and n. 9 (1977) (same), In support of their motion for 
summary judgment, appellees submitted the .affidavit of 
Dr. Ronald F. Weber, a professor of government at the 
University of Wisconsin, which demonstrates that Indiana 
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resident Gary A. Hofmeister has standing to challenge the 
proposed OOfi$M 2000 plan, Z Affidavit of Dr. Ronald F. 
Weber, App. in No. 98-564.,PP. 56-79 (hereinafter Weber 
Affidavit). Utilizing data published by the Bureau, Dr. 
Weber projected yenr 2000 populations and net unde r· 
count rates for aU States under the 1990 method of en u~ 
meration and under the Department's proposed plan for 
the 2000 census, See lei., at 62-63. He then determined 
on the basis of these projections how many Represent a~ 
tives would be apportioned to each State under each 
method and concluded that "it is a virtual certainty that 
Indiana will lose a seat, .. under the Department's Plan:1 

Ie!.. at 65. 
Appellants hnve tailed to set forth any specific facts 

showing th/:tt there is a genuine issue of standing for triaL 
See Fed. Rule elv. Proc, 56(e). AppeUants have submitted 
two affidavits that detail various deficiencies in the stati g

tical analysis performed by Dr. Weber. See Declaration of 
Signe L Wetrogan, Assistant Division Chief for Population 
Estimates and Projections. United States Bureau of the 
Census, App. in No, 98-564, pp. 92-99 (hereinafter We t· 
rogan Declaration); Declaration of John H, Thompson, 
Associate Director for the Decennial Census, United 
States Bureau oithe Census, App. in No. 98-564, pp. 100
110 (hereinafter Thompson Declaration). Appellants' 
experts do not, however, demonstrate that any nlleged 

2 Appellants suggested nt (lrnl argument befot'(: thiH Court that a p
pellees had conceded thttt Indiana was not likely to jO!Ml a House seat 
under the Bureau's sampling plen. 1'1'. of Oral Arg. 3{}. Indeed, during 
a motions hearing before the District Court. appellees "coocedeldl," 
arguendo, that Indiana "is not going to Lose a house /sicjscat." Tr.85 
(Aug. 7, 1998). Clearly thIS purp<:>rted concesSion was made only {or the 
sake of argumen.t and WAS treated as such by the District Ulurt.. 
Moreover, tlPJ)o':IJ.(lnts did not raise this issue until ol'~l argument before 
this COUrt. Accordingly, we decline to view the appeliMs' statement as 
amounting to a true concession. 
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flnw in Dr. Weber's analysis calls into question his ult i~ 
mate (.'on<:iusion that Indiana is virtually certain to lose Il 
seat. One expert) for example, claims that Dr. Weber's 
statement that Indiana is virtually certain to lose a seat is 
"of dubious credibility," but she fails to provide any sp e· 
cific factual support for this assertion, Wetrogan Dcelot n· 
tioTI. id."ut 97, She clailns that Dr, Weber used outdated 
population numbers, but she does not demonstrate the 
Impact tha.t using mote :rocent population data would have 
on Dr. Weber's ultimate conclusion about Indiana. Id., at 
97-98. Neither of the appellants' experts reestimates the 
popula.tions of the States using more "accurate" or "up-to
date" data to show that this data would produce different 
results. Indeed, the Associate Director for the Decennial 
Census specifically admits in his declaration thnt Dr. 
Weber used precisely the same data that the Bureau uses 
l'to help it estimate axpected error rates for Census 2000." 
Thompson Declaration, App. 106. Appellants have there
fore fuiled to raise a genuine issue of material fact r e· 
garding Indiana's loss of a Representative. 

Appellee Hofmeister's expected loss of a Representative 
to the United States Congress undoubtedly satisfies the 
injury·in~fact requirement of Article HI standing. In the 
context of apportionment, we have held that voters have 
standing to challenge an apportionment statute because 
"(t]hey are asserting '8 plain, direct and adequate- interest in 
maintaining the effectiveness of their votes.''' Bakerv. Car", 
369 U. S. 186, 208 (1962) (quoting Coleman v, Miller, 307 
U. S, 4.~3, 438 (1939). The same distinct interest is at 
issue here: With one fewer Representative, Indiana res i· 
dents' -votes will be diluted. Moreover, the threat of vote 
dilution through the use of sampling is "concrete" and 
"actual or imminent, not 'oonje<:tural' or 'hypothetical.'" 
Wllitmol'f!v. Ar~ 495 U. S, 149, 155 (1990). It is clear 
that if the Bureau is going to alter its plan to use sampHng 
In the 2000 census. it must begin doing so by March 1999. 
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See Oversight of the 2000 Census: Putting the Dress 
Rehearsals in Perspective. Heuring before the Subcommi t~ 
tee on the Census of the House Committee on Government 
Reform ilnd Oversight, 105th Cong., 2d Sess.. 84 (1998) 
(statement of ,James F. Holmes, Acting Director of the 
Bureau of the Census) C'I mUst caution that by this time 
next year [i.e., March 1999J the train for census 2000 has 
to be on one track If the uncertainty continues, if our 
staff continues to have to do two jobs •... [the census] will 
truly be imperiled"). See also §209, 111 Stat. 2480 (pro
viding that the Bureau's plan to use statistical sampling 
in the 2000 census constitutes "final agency action"). And 
it is certilinly not necessary for this Court to wait until the 
census has heen conducted to consider the issues pr e· 
sented here. because such a pause would result in e x
tremc--possibly irremediable-hardship. In addition, as 
Dr. Weber's affidavit demonstrates, Hofmeister meets the 
second and third reqmrements of Arlide III standing. 
There is undoubtedly a "traceable" connection between the 
use of sampling in the decennial census and Indiana's 
expected loss of a Representative, and there is a substa n
tial likelihood that the requested relief-a permanent 
injunction against the proposed uses of sampling in the 
census-will redress the alleged injury, 

Appc.llees huve also established standing on the basis of 
the expected effects of the use of sampling in the 2000 
census on intrastate redistricting. Dr. Weber indicated in 
his affidavit that "{iJt is substantially likely that voters in 
Maricopa County. Arizona, Bergen County, New Jersey, 
Cumberland County, Pennsylvania, LaSalle County, 
Illinois:. Orange County. California. St. Johns COlmty, 
Florida, Gallatin County, Montana, Forsyth County. 
Georgia. nnd L.oudoun County, Virginia, will suffer vote 
dilution in state nnd local elections as n result of the [B u
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reau's1 Plan," Weber Affidavit, $lipra, at 77-78. Several 
of the appellees reside in these counties,3' and several of 
the States in which these rounties are located require use 
of federal decennial census population numbers for their 
stuw legislative redistricting, The New Jersey Constit u
Lion, for instance. requires that state senators be appor· 
tioned among Senate districts "as nearly as may be a c· 
oordjng to the number of their inhabitants as reported in 
the last preceding decennial census of the United States," 
Art. IV. §1. , L Similarly, the Pennsylvania Constitution 
requires that "[iln each year following the year of the 
Federal decenruul census, a Legislative Reapportionment 
Commission shall he t"Onstituted fot the purpose of rea p' 
portioning the Commonweatth," Art. 2. §17(a). Several of 
the other States cited by Dr. Weber have comparable 
laws," Moreover, States use the population numbers 

3 The appellees that resido in the: eounties that Dr. Weber predicts 
will 10Sft population relntiw to other counties if statistical sampling is 
used in the det<lnnlnl etn.t'lUS are MaUhew Glavin {Forsyth Coonty, 
Georgia), Stephen Guns (Cumberland County, Pennsylvania}, James F. 
McLaughlin (Bergen Count;;'. New Je1"$E:Y), John Taylor (I~!Udoun 
County, Virginia). DehoTnh Haroman (SL Johns County, Floridu), Jim 
Lacy (Orange County, California), Helen V. England (Maricopa County, 
Aril'.Dnn), Arnie S. Carter (Gallatin County. Montana), and Mkbnel T. 
James (LaSnlle County, Illinois). Complaint for Declaratory and In_ 
jUlletive R(llief, App. in No, 98-564, pp. 9-12. 

·800, ei!.. FlII. StaL §11.031(1) (1998) ("'Allncts of the F10rida Legislll' 
ture based upon popultttion nnd all oonSututional apportionments: shall be 
bnood lipon the last federnl de«:'nninl statewide census'); Ga. Omst" Art.. 
3. §2 ("The apportkmment of the Senate and of the House. of Represent.a· 
tiw~.. shtill be ehanged by the Genem! Assembly as. neeess.l"lry aft.er each 
tinitmi States decennial censw.;1: III Const .• Art. 4, §3(b) ('In the Yllar 
following each Feduru.l docenninl census year, the Genernl Assembly by 
law shall t'edistrict the Legi.slati...-e Districts and Representative Dt 8
trict8'); ut Camp, Stat" ch. 55, ;2-3001c (1993) (providing that for 
purposes of reapportionment of rounty f-or election of county board, 
"'[PlopulAtiJ)u' menna the number or inhabitants.as determined by the mat 
pnx:eding fedeml decennia) census"). 

http:inhabitants.as
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generated by the federal decennial census for federal 
.congressional redistricting, Soo Karcher v, Daggett, 462 
U, S. 125, 738 (1983) ("[B]ecause the census COunt repre
sents the 'best population data available,' . " . it is the only 
basis for good·faith attempts to achieve population equa 1· 
ity" (citation omitted)}, Thus, the appellees who live in the 
aforementioned counties have a strong claim that they will 
be injured by the Bureau's plan because their votes will be 
diluted vis-a-vis residents of counties with larger "unde r
count" rates. N():ither of appellants' experts specifically 
contested Dr, Weber's condusion that the nine counties' 
were suhstantially likely to lose population if statistical 
sampling were used in the 2000 census. See Wetrogan 
Declaration, App. In No. 98-564, pp, 92-99; Thompson 
Declaration. id., at 100-110, The experbl general assef'
tions regarding Dr. Weber's methodology _and data are 
again insufficient to create a genuine issue of material 
fact, For the reasons diScussed above, see supra, at 14·16, 
this expected intrastate vote dilution satisfies the injury
in-fact, causation, llnd redressibility requirements. Ac
cordingly, appellees have again carried their burden under 
Rule 56 and have esta bUshed standing to pursue this case. 

III 
We accordingly arrive at the dispute over the meaning 

of the relevant provisions of the Census Act. The District 
Court below examined the plain text and legislative hi s
tory <Jf the Act and concluded that the proposed use of 
statistieal sampling to determine population for purposes 
of apportioning congressional seats among the States 
violates the Act. We agre(J. 

A 
An understanding of the historical background of the 

decennial census and the Act that governs it is essential to 
a proper interpretation of the Act's present text. From the 
very first census, the c<tnsus of 1790, Congress has pro
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hibited the use of statistical sampling in calculating the 
population for purposes of apportionment. The F'irst 
Congress enacted legislation requiring census enumer a· 
tors to swear an oath to make "8 just and perfect en u
meration'" of every person within the division to whjeh 
they wore .SSlgnOO, Act of Mar, I, 1790, §1, 1 Stat, 10L 
Each enumerator was required to compile a schedule of 
information for his district, listing hy family name the 
number of persons in each family that fell into each of five 
speeified categories. See id., at 101-102. Congress modi· 
tied this provision in 1810. adding an express statement 
t.hat "the said enumeration shall be made by an actual 
inquiry at every dwelling-house. or of the head of every 
family within each district, and not otherwise," and ex
panding the number of specifications in the schedule of 
information. Act of Mar. 26, 1810, §1, 2 Stat. 565-566. 
The requirement that census enumerators visit each home 
in person appeared in statutes governing the next 14 
censuses,S 

f> See Act of Mnr. 14, 1820, 3 Stat. 548, ;149 ("And the said enumer fl· 
tion. shnn he tnade by nn actunl inquiry at (Ivery dwelling·houM, Ql' of 
the head of every furolly, and not otherwise"); Act of M .. r, 23, 18.)0, §1, 
4 Stilt. 384 ("[TJOO sAid enumerntion shall be made by an hctuhl inquiry 
by such marshals or assistnnts, .at every dwelling_house. or by persouul 
iuquiry of the beadofevery family"}; ActofMnr, 3, 1839,' §L 5 Stat. 332 
(substantially S1iIrul); Act of Muy 23, 1&1\0, §to, 9 Stat. 430 (governing 
ctmsusea of 1850-1870) i."IElach assistont, .. shaH perform the Mrvio! 
required orrum, by a. personal visit to (lach dwelling-bouse, and to each 
family, ill the subdiVIsion assigned to him. ood 80011 bscert.$in. by 
inquiries made of some member of ench family, if any (1M eM ~ found 
cupable of giving the informntion, hut. it not, then of th(t hgent of such 
family, the name of each member thereof. the age and ploca of birth of 
eneh. and aU the other particulars specified in this net''); Act of Mar. 3, 
1879. §8, 20 Stat. 475 ("ll shall be the duty of each enumerator, .. to 
visit personally each dwelling.house in his subdivision, and each famity 
therein, and each individual living out of!l family in any place of abode, 
t1nd by inquiry' made of the head of such family, or of the member 
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The current C~nsu.<j Act was enacted int(l positive law in 
1954. It contained substantial1y the same language as did 
its predecessor statutes, requiring enumerators to "visit 
personnlly each dwelling house in his subdivision" in order 
to obtain :'every item of information and all particulars 
requited for any census or survey" conduct&{ in connection 
with the censUs. Act of Aug. 31, 1954, §25(c), 68 Stat. 
1012, 1015. Indeed, the first deporture from the require
ment that the enumerators collect all census information 
through personal visits to every household in the Nation 
came in 1957 at the behest of the Secretary. The Secre
tary asked Congress to amend the Act to permit the Bu
reau to use statistical sampling in gathering some of the 
cenSUE information. See Amendment of Title 13, United 
States Code, Relating to Census~ Hearing on H. R. 7911 
before the House Committee on Post .office nnd Civil 
Service, 85th Cong., 1st. Sess., 4-8 (1957) (hereinafter 
1957 Hearing). In response, Congress ena<:ted §195, which 
provided that, "[e]xcept for ~he determination of popul a
tion for apportionment purposes, the Secretary may. 
where he deems it appropriate. authorize the use of tho 
statistical method known as 'sampling' in carrying out the 

theroof deemed most credible and WQr'thy of trust. or of such individual 
Hvins; out of a fnrnily, to obtain each .md evory item of informatwn end 
un the particulars required by this act"); Act of Mar, 1, 1889, §9, 25 
Slat. 7G3 (same); Act of Mar. R 1899, §12. 30 Stat, 1018 (substantielly 
snme:)~ Act or July 2, 1909, §12, 36 Stat. 5 (same}; Act or Mar. a, 1919. 
§l2, 40 Stat. 1296 (seme; nlso introducing provision permitting en u
ntertH.(lf'$ to) gather from neighbors inrormation regarding householcl$ 
where nQ one is present)~ Act Qf June 18. 1929, §5, 46 Stat, 22 (govcr n· 
ing: 1930-mSO censuses) (substantially same), See also W, Holt. The 
Burenu of the Census: Its History. Activities end Organization 1-94 
(1929) (describing evolution of census); C. Wright. The History lind 
Growth of the United States CenSU3 (prepared for the Senate Commit
tee OIl. tho Census), S. Doc. No. 194, 50th Cong., 1st Bess., 7-130 (1900) 
(same). 
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provisions of this title." 13 U. S. C. §195 (197Q ed.). This 
provision allowed the Secretary to authorize the use of 
sampling procedures in gathering supplemental, nODa p
portionment census information regarding population. 
unemployment, housing. and other matters collected in 
conjunction with the decennial ccnsua-much of which is 
now coHeeted through what is known as the "long form"
but it did not authorize the use of sampling procedures in 
connection with apportionment of IWpresentatives, See 
also 1957 Hearing 7-8 f'Experience has shown that some 
of the information which is desired in connection with a 
census could be seeured efficiently through a sample su r~ 
vey which is conducted cohcuiTcntly with the complete 
enumeration of other items''). 

In 1964, Congress repealed former §25(c) of the Census 
Act, see 'Act of Aug, 31, 1964, 78 Stat, 737, which had 
required that each enumerator obtain "every item of in
formation" by personal visit to each household. 68 Stat, 
1015. The repeal of this section permitted the Bureau to 
replace the personal visit of the enumerator with a form 
delivered and retUX'hcd via. the Postal Service, Pursuant 
to this new lluthority, census officials condueted approx i· 
mutely 60 percent of the census through a new "maHout· 
mailback" system for the first time in 1970. See M, An· 
derson. The American Census: A Social History 210-211 
(1988). The Bureau then conducted follow~up visits to 
homes that failed to return census forms, Thus, although 
the legislation permitted the Bureau to conduct a porWm 
of the census through tho mail. there was nQ suggestion 
from any quarter that this change altered the prohibition 
in §19-5 on the use of statistical sampling in determining 
the population for apportionment purposes. 

[n 1976. the pro\1.sions of the Census Act at is.'lue in this 
case took their present form, Congress revised §l41 of the 
Census Act, which is now entitled "Population and other 
census information:' It amended subsection (a) to 
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aut.horize the Secretary to htnke a decennial census of 
population as of the first day of April of such year, which 
date shall be known us the 'decennial census date', in such 
form and content as he may determine, including the use 
of sampling procedures uud special surveys/l 13 U. S. C. 
§141{a). Congress also added several subsections to §141, 
among them a provision speeifying that the term "census 
of population," as used in §141, "means a census of popul a~ 
tion, housing. and matters reluting to population and 
housing," §141(g). Together, these reviSIOns provided a 
broad statement that in collecting n fnnge of demographic 
information during the deeennial census, the Bureau 
would be permitted to use sampling procedures and sp e
cial surveys. 

This broad grant of authority given in §141(a) is in
formed, however, by the narrower and more specific §195, 
which is revealingly entitled. "Use of Sampling:' See Green 
v. Bock .laundry Machine Ca., 490 U. S. 504, 524 (1989). 
TIle §141 authorization to use sampling techniques in the 
decennial census is not necessarily un authorization to use 
these techniques in collecting aU of the information that is 
gathered during the decennial census. We look to the r e~ 
mainder of the law to determine what portions of the decen
nial census the nuthorizntion covers. When we do. we di s· 
cover that, as discussed above, §195 directly prohibits the 
use of sampling in the dotertnination of population for 
purposes of apportionment. it 

When Congress amended §195 in 1976. it did not in 

{I Although §195 applies to both the mid-decade cen$U$ and the d e
eennial census. the prohibition on the use of sampling in det~rmining 
the popultition fOr purposes or apportionment applies only to the 
decennial census, See §141(e)(2) (,'Information obtained in any mid
decl!:dc «lnsus shall not be used for apportionment of Representatives 
in Congress among the several States. nor shall such information be 
used 1n prescribing oongressionnl districts"), 
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doing so alter the longstanding prohibition on the use of 
sampling in matters relating to apportionment, Congress 
'modified the section by changing "apportionment pu t· 
pos('.s" to "purposes of apportionment of Representative in 
Congress among the several States" and changing the 
phrase "may, where he deems it appropriate" w"shaJI. if 
he considers it feasible," 90 Stat. 2464. The amended 
section thus roads: "Except for the determination of popu
lation for purposes of apportionment of Representatives in 
Congress among the several St.atea, the Secretary shall, if 
he considers it feasible, authorize the use of the statistical 
method known as 'sampling' in carrying out the provisions 
of this title," 13 U. R C. §195. As amended, the section 
now requires the Secret.ary to l,.lae statistical sampling 
in assemhling' the myriad demographic data that are 
collected in connection with the decennial census. But 
the section maintains its prohibition on the use of statist i
cal sampling in calculating population for purposes of 
apportionment. 

Absent any historical context, the language in the 
amended §195 might reasonahly be read as either permi s
sive or prohibitive with regard to the u.se of sampling for 
apportionment purposes. Indeed. appellees and appe l~ 
lants each cite numerous examples of the "except/shall" 
sentence structure that support their respective interpre
tations of the statute. See, e.g.. Brief fol' Appellee Glavin 
eL a1. in :-/Q. 98-564, p. 36, n. 36 (citing §2 of the Fou r· 
teenth Amendment, whi-ch provides that "when the right 
to vote, .. is denied to any of the male inhabitants of such 
State "". except for participation in rehellion, or other 
crime, the basis of representation therein shall be reduced 
in the proportion which the number of such male citizens 
shall bear to the whole number of male citizens twenty
one years of age in such State" (emphasis added); Brief 
for Federal Appellant et a1. in No. 98-404, p. 29. n, 15 
(citing 2 U. S. C. §§179n(a)(1) and 384(a) and 5 U. S. C. 
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§555(e). which contain the "except/shall" formulation in 
contexts where appellants claim "the exception cannot 
reasonably be oonstrued as prohibiting the excepted acti y. 
ity"). But these dueling examples only serve to illustrate 
that the interpretation of the "except/shalr' structure 
depends primurily on the broader context in which that 
structure appears. Here, the context is provided by over 
200 years during which federal statutes have prohibited 
the use of statistical sampling where apportionment is 
concerned, In Ught of this background, there is only one 
plausible reading of the amended §195: It prohibits the 
use of sampling in calculating the population for purposes 
of apportionment. 

In roct, the Bureau itself concluded in 1980 that the 
Census Act, as amended, "clearly" continued the "'histor l
eal. precedent of using the 'actual Enumeration' for pu r
poses of apportionment, while eschewing estimates based 
on sampling or other sta.tistical procedures, no matter how 
sophisticated." See 45 Fed. Reg. 69366, 69372 (1980). 
That same year, the Solicitor General argued before this 
Court that "13 U. S. C. 195 prohibits the use of statistical 
'sampling methods' in determining the state-by<st.ate 
population totals." Application for Stay in Ktutznick v. 
Young, O.T. 1979. No. A-533, p. 14, n. 7. See also Young 
v. Klulznick, 652 F. 2d 617, 621 (CAS 1981) (noting that 
the Census Director and other officials explained at trial 
that "since 1790 the C{>.XlSUS enumeration has never been 
adjusted to reflect an estimated undercount and that in 
their opinion Congress by statute had prohibited such an 
adjustment in the figures used for purposes of Congre s
sional apportionment"'). cert. denied sub Mm. Young v. 
Baldrige. 455 U. S. 939 (1982); Philadelphia v. Klutzllih, 
503 F. Supp. 663, 678 (ED P •. 1980) (noting that the 
Bureau argued that UCongress has clearly rejected the use 
of an adjustment figure in the Census Act"); Garey v. 
Klutznik, 508 F. Supp. 404 (SDNY 1980) ("Defendants 
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[including the Socretary of Commerce and the Director of 
the Bureau of the Census} [contend that the] Census Act 
predude[sl utilization of statistical adjustment for the 
purpose of apportioning representatives"}, rev'd, 653 F. 2d 
732 (CA2 1981), cert. denied, 455 1.:. S 999 (1982). The 
administration did not adopt the oontrary position until 
1994, when it first eonduded that using statistical sa m· 
pIing to adjust censUS figures would be consistent with the 
Census Act. Memorandum for the Solicitor General from 
Assistant Attorney General Dellinger t (Oct, 7, 1994). In 
light of this history, appellants make no claim to deference 
under Chevron lJ. S. A. Inc. v. Natural Resources Defense 
COllncil, Inc., 467 U, S. 837 (1984), on behalf of the So"r.· 
tary's interpreta.tion of the Census Act. Reply Brief for 
Federal Appellant et a1 in No. 9S-404, p. II, n. 10. 

In holding that the 1976 amendments did not change 
the prohibition on the use of sampling in determining the 
population [or apportionment purposes; we do not mean to 
suggest, as .JUSTICE STEVENS claims. in dissent, that the 
1976 amendments had no purpose. See post, at 4-6. 
Rather, the amendments served n very important purpoae: 
They changed a provision that permitted the use of sam· 
piing for purposes other than apportionment into one that 
required that sampling be used [or such purposes if "feas i
hIe." They al!l{l added to the existing delegation of 
authority tc the Secretary to cnrry out the decennial cen· 
sus a stutQment indicating that despite the move to rnn n
datory use of sampling in collecting non-apportionment 
information, the Secretary retained substantial authority 
to determine the manner in which the decennial census is 
conducted, 

JUSTICE STEVENS's argument reveals 8 rather limited 
conception of the extent and purpose of the decennial 
census, The decennial census is "the only .census that is 
used for apportionment purposes;' post, at 4, but the 
decennial census is not only used for apportionment pur
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poses, Although originally established for the sole purpose 
of apportioning Representatives:. the decennial census has 
grown considerably over the past 200 years. It now serves 
as "u lincbpin of the federal statistical system by collecting 
datil on the characteristics of individuals, households, and 
housing units throughout the country." National Research 
Councll. Counting People in the Information Age 1 (D. 
Steffey & N. Btadburn cds. 1994). Thus, to say that the 
1976 amendments required the use of sampling in co 1
lecting non-apportionment information but had no effect 
on the Wily in which the Secretary could determine the 
population for the purposes of apportionment is to say that 
they had a purpose-just not the purpose that JUSTICE 
STEVENS imagines. 

JUSTICE BREYER's interpretation of §195 is equully un~ 
persuasive, JUSTICE BREYER agroes with the CQurt that 
the Census Act prohibits the use of sampling as a subst i· 
tute for traditional enumeration methods. But he battey-es 
that this prohibition docs not apply to the use of sampling 
as il "supplement" to traditional enumeration methods. 
This distinction is not borne out by the languoge of the 

, , statute. The Census Act provides that sampling cannot be 
used <lfar the determination of population for purposes of 
apportiorunent of Representatives in Congress among the 
several States." 13 U. S, C. §195, Whether used as a 
"sulJplementt! or as a "substitute," sampling is still used in 
"dctcrmining"-that is, in "the act of deciding definitely 
and firmly," Webster's Ninth New CoUegintQ Dictionary 
346 (1983). Under the proP9sed plan, the population is 
not "determined," not decided definitely and firmly, until 
the NRFU and ICM are complete. That the distinction 
drawn by JUS'fICE BREYER is untenable is perhaps best 
demonstrated hy his own inability to apply it consistently. 
He acknowledges that the NRFU uses statistical sampling 
"to determine the last 10 % of the population in each ce n
sus tract," post, at 7 (emphasIs added), yet he nonetheless 
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finds that it is a supplement to the headcount and t.h1.1S 
permitted by the Act. 

B 
The conclusion that the Census Act prohibits t.he use of 

sampling fot' apportionment purposes finds support in the 
debate and discu.<.lsions surrounding the 1976 revisions to 
the Census Act, At. no point during the debates over these 
amendments did a single Member of Congress suggest 
that- the amendments would so fundamentally change the 
manner in which the Bureau could calculate the popul a
tion for purposes of apportionment. See 122 Congo Ree, 
35171-35175 (1976); ia., at 9792-9803, 32251-32253, 
33122-33132, 333Q5-33307, 33815; Mid·Dcende Census 
Legislation: Hearing on S. 3688 and H. R. 11337 before 
the Subcommittee on Census and Statistics of the House 
Committee on Post Office and Civil Service, 94th Cong" 2d 
Sess. (1976). See also H. R. Rep. No. 94-944 (I976); H. R. 
Colli. Rep. No. 94-1719 (1976); S. Rep. No. 94-1256 
(1976). This is true despite the fact that such a ('.hange 
would profoundly affect Omgrcss by likely shifting the 
number of seats apportioned to some States and altering 
district lines in many others. Indeed, it tasts the limits of 
reason to suggest that despite such sHence, Members of 
Congress voting for those amendments intended to enact 
what would arguably be the single most significant change 
in the method of conducting the decennial census since its 
inception. That the 1976 changes to §§141 and 195 were 
not the focus of partisan debate. see post. at 5, is almost 
certainly due to the fact that the Members of Congress 
voting on the bill read the text of the statute, ns do we, to 
prohibit the use of sampling in determining the population 
for apportionment purposes. Moreover, it is hard to 
imuginc that, having explicitly prohibited the use of SIl m~ 
pIing for apportionment purposes in 1957, Congress would 
have decided to reverse course: on such an important issue 
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by enacting only n subtle change in phr aseology. 

IV 
For the reasons stated, we conclude that the Census Act 

prohibits the proposed uses of statistical sampling in 
talcula.ting the population for purposes of apportionment. 
Because we so conclude. we find it unnecessary to reach 
the constitutional question presented. See Spector Motor 
Service, fne. v. Mewul/hlin. 323 U. S. 101, 105 (1944) ("If 
there is one doctrine more deepiy rooted than any other in 
the process of oonstitutional adjudication, it is that we ought 
not to pass on questions of oonstitutionality ... unless such 
adjudication is unavoidable''); Asnwander v. :1'V"A, 297 U. S, 
288, 347 (1936) (Brandeis, J .. concurring) \'l1Jf a case can be 
decidoo on either of two grounds, one involving a oonstit u· 
tional question. the othe:r a question of statutory construc~ 
tion or generai law. the Court will decide only the latter"), 
Accordingly, we affirm the judgment of the District Court 
for the Eestern District of Virginia in Clinton v. Glavin. 
No, 98-564. As this decision also resolves the substantive 
issues presented by lJepartment of Commerce v. United 
States House ofRepresentatives, No. 98-404-, that case no 
longer presents n substantial federal question. The appeal 
in that cnse is therefore dismissed. cr. Sanks v. Georgia, 
401 U. S. 144, 145 (1971). 

It is so ordered. 
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DEPARTMENT OF COMMERCE. ET AI... APPELLANTS 
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UNITED STATES HOUSE OF REPRESENTATIVES 

ETAL. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COl,UMBfA 

WILLIAM JEFFERSON CLINTON, PRESIDENT OF 

THE t:NITED STATES, ET AI.., APPELLANTS 


_564 v. 
MATTHEW GLAVlNET AL, 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF VIRGINIA 

[January 25, 1999] • 

JUSTICE SCALIA. with whom JUSTICE THOMAS joins, and 
with whom THE CHIEF JUSTICE and JUSTICE KENNEDY join 
us to Part II, concurring in part. 

I 
J join the opinion of the Court, excluding. of (:OutS!?, its 

resort in Part I1I-B to what was said hy individual iegis! a· 
tors and committees of legislators-{}f more precisely (and 
worse yet). what was not said hy individual legislators and 
committees of legislators. I write separately to respond at 
somewhat greater length to JUSTICE STEVENS' analysis of 
13 U, S, C, §141(a), to add several additional points of 
textual analysis, and to invoke the doctrine of constit u
tional doubt, which is a major factor in my dec ision, 

II 
Section 141(a) requires the Secretary to conduct a "de

cennial census of population ... in such form and content 
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as he may determine j including the use of sampling proc e· 
dures and special surveys," .JUSTICE STEVENS reasons 
that it rending of §195 that would prohibit sampling for 
apportionment pUrpOses contrtldicts this provision, It 
seems to me there is no conflict at all, The phrase "dece n· 
niuI census of population" in §141(a) refers to far more 
thon the "tabulation of total population by States ... as ' 
required for the apportionment of Representatives in 
Congress among the several States ...." §141(b). See 
U. S. Canst., Art. I. § 2. It also includes a "a C(!nsU$ of 
population, housing, and matters reJating to popUlation 
and housing." §141(g). The authorization of sampling 
techniques in the "decennial census of population" is not 
necessarily an authorization of such techniques in all 
aspects of the decennial census-uny more than it is ne e· 
essarily an authorization of all sampling teclmiqufJs (for 
example, those that would violate the Fourth Amen d· 
ment). One looks to the remaind~r of the law to determine 
what techniques, and what aspects of the decennial ce n· 
sus, the authorization covet's, 

If, for example, it were utterly dour and universally 
ugr<!ed that the Constitution prohibits sampling in those 
aspects of the census :related to apportionment, it would be 
strange to contend that, by authorizing the Secretary or 
Commerce to use sampling in his census work. §14l{a) 
"contradiets" the Constitution. The use of sampling it 
authorizes is lawful use of sampling, and if this does not 
include the apportionment aspect then the authorization 
obviously does not extend that far. I think the situation 
the same with regard to the legal impediment imposed by 
f195, JUSTICE STEVENS would be correct that the Court is 
not interpreting §195 "consistently With 141(a)," post, at 2. 
if the la.tter provision specifically authorized sampling in 
"all a.spects of the decennial census." But since it does not. 
the Court's interpretation is entirely harmonious. 

JUST1CE STEVENS' interpretation of this statute creates 
a palpable absurdity within §195 itself. The "sball" of that 
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provision is subject to not one exception, but tWQ. The 
first, which is at issue here, is introduced by "Except." 
'rhe second is contained within the phrase "'if he considers 
it feMible." The S~tsty is under no command to 
authorize sampling ifhe does not consider it feasible. Is it 
even thinkable that he may (though he neednal; authorize 
sampling if he does nat consider it feasible? The clear 
implication of "shall," as applied to this exception, is thnt 
where the exception applies he shall not, It would be 
st.range to draw the diffe:rent implication or "may" when 
the word is applied to the other exception. 

And finally, JUSTICE STEVE:-.lS' interpretation creates a 
statute in which Congress swallows a camel and strains 
out a gnat. Section 181 of the statute requires the Secre· 
tary to compile annual and biennial "interim current 
data"-a useful but hardly indispensable function. The 
Secretary is authorized to use sampling in the perfor m· 
ance of this function only if he determines that it will 
produce "current, comprehensive. and reliable data." 
§181(a). The statute JUSTICE STEVENS creates is one in 
which Congress carefully circumscribes the Secretary's 
discretion to use sampling in compiling "interim current 
data," but leaves it entirely up to the Se<:retary whether he 
will use sampling for the purpose most important (and 
closest to the Congress's heart): the apportionment of 
Representatives. 

Even if one is not entirely persuaded by the foregoing 
arguments, und the more substantial analysis eontained 
in the opinion of the Court, I think it must he acknow 1
edged that the statutory intent to permit use of sampling 
for apportionment purposes is at least not clear. In these 
circumstances j it is our practice to construe the text in 
such fashion as to avoid serious constitutional doubt, See, 
e.g., Edward J. DeBartolo Corp. v. Florida Culf Coast 
Building & CVn$tr. Trades Council. 485 U. S. 568. 575 
(1988). It is in my view unquestionably douhtful whether 
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the constitutional requirement of an "actual Enumera
tion," Art. 1, §2, d. 3; is satisfied by statistjcal sampling. 

Dictionaries roughly contemporaneous with the ratific a
tion (if the Constitution demonstrate tha.t an "enumera
tion" requires an actual counting, and not just an estim a
tion of; number. Noah Webster's 1828 American 
Dictionary of the English Language defines "enumerate" 
as "ltJa count or tell, number by number; to reckon or 
mention El number of things, each separately"; and defines 
,"enumeration" as "[tJhe act of counting or telling a nu m
ber. by 'naming each particular," and "laIn account of a 
number of things, in which mention is made of every 
particular article," Samuel.Johnson's 1773 Dictionary of 
the English Language 658 (4th cd.) defmes "enumerate" as 
'1'0 reckon up singly; to count over distinctly; to number"; 
and "enumeration" as "The act of numbering or oounting 
over; number told out." Thomas Sheridan's 1796 Com~ 
plete Dictionary of the English Language (6th ed.) defines 
"enumerate" as "[t]o reciwn up singly; to count over dis
t!h,Ctiy"; and "enumetiltion" as "rt]he act of numbermg or 
counting over." The notion of counting "singly," "sepa~ 
rately,'" "number by number," "distinctly," which runs 
through t.hese definitions is incompatible (or at least 
arguably incompatible, which is an that needs to be esta b· 
hshed) with gross statistical estimates. 

One must also be impressed by the facts recited in the 
opinion' of the Court, antfl, at 17; that the C-ensus Acts of 
1790 a.nd 1800 required a listing of persons by family 
name, Ilnd the Census Acts of 1810 through 1950 required 
census ,enumerators to visit each home in person. This 
demonstrates a longstanding tradition of Congress's fo r· 
bidding the use of estimation techniques in conducting the 
apportionment census, Could it be that an these Co n
gresscs were unaware that (in the woWs of .Jl:'STICE 
STEVENS1 dissent) estimation techniques "will make the 
census more accurate than an admittedly futile attempt to 
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count every individual by personal inspection, interview, 
or written inwrrogatQry"? Post, at 8-9. There were diffi
cult-to· reach inhabitants in the early 1800's, just as there 
are today-indeed. perhaps a greater proportion of them. 
since the Bociety was overwhelmingly composed of far m
ers, and largely of frontiersmen, And though there were 
no professional statisticians. it must havo been known 
that various methods of estimating unreachable people 
wou1d be more accurate than assuming that all unreach
able people did noL exist, (Thomas Jefferson's 1782 esti· 
mate of the population of Virginill based upon limited data 
and specific demographic: assumptions is thought to have 
been aceurate by a margin of Qne-to-two pereent. H, AI· 
terman, Counting People: The Census in History 168-170 
(1969}.), Yet such methods of estimation have not been 
use<! for over two centuries. Tho strohger the CAse the 
dissents' make for the irrat.ionality of that course, the more 
likely it seams that the early Congresses, and every Con
gress before the present one, thought that estimations 
were not permissible. 800, e,g., Printz v. Ullited States, 
521 U. S 898. 905 (1997) (historical evidence that "earlier 
Congresses avoided use of [the] highly attractive power Ito 
compel state executive officers to a.dminister federal pro
grams]" gave us "reason to believe that the power was 
thought not to exist"). 

JUSTICE STEVENS reasons from the purpose of the cen
sus clause: "The census is ihtehded to serve the constit u
tional goal of equal representation .... That goal is best 
served by Lhe usc of a 'Manner' that is most likeIy to be 
complete and accurate," Post., at 8 (internnl quotation 
marks and citation omitted). That is true enough, and 
would prove the point if either (1) ellery estimate is more 
accurate than a hcndcount. or (2) Congress could be relied 
upon to permit 0I1/y those estimates that are more accu
rate than headcounts, It is metaphysically certain that 
the first propo.sition is false, and morally certain that the 

I 

I 
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second is, To give Congress the power, wider the guise of 
regulating the "Manner" by which the cenSllS is taken, to 
select llJ!long various estimation techniques having cred i~ 
hIe (or even incredible) "expert" support, is to give the 
party controlling Congress the power to distort represen
tation ~ its own favor. In other words, genuine cnumer n· 
tion may not be the most accurate way of determining 
population, but it may be the most accurato way of dete t
mining ,population with minimal possibility of partisan 
manipulation. The prospect of this Court's reviewing 
estimation techniques in the future. to determine which of 
them $0 obviously creates a distortion that it cannot be 
allowed. is not 8 happy one. (I foresee the new specialty of 
"Census Law,') Indeed. it is doubtful whether-sepnra· 
tiou-of-Powers considerations aside-the Court would even 
have available the raw material to conduct such review 
effectively. As pointed out by the appeUants In the pre g

cnt cases, we will never be able to assess the relative 
accuracy of the sampling system used for the 2000 census 
by comparing it to the results of a headoount, lor there will 
have belm flO headcollnt. 

For reasons of text and tradition, fully compatible with n 
constitutional purpose that is entirely sensible, a strong 
case ca~ be mnde that an apportionment census conducted 
with the use of "sampling techniques" is not the "actual 
Enumeration" that the Constitution requires. (Appellant 
Commerce Department itself once argued that case in the 
courts. ,See, e.g., Young v. KIIIlznick, 497 F. Supp. 1318. 
1332 (ED Mich. 1980). rev·d 652 F. 2d 617 (CAG 1981).) 
And since that is so, the statute before us, which certainly 
need not be interpreted to permit such a census, ought not 
be interpreted to do so. 
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98-564 v. 
MATTHEW GLAVIN ET AL. 

ON APPEAl.. FH01\{ THE UNITED STATES DlSTR£CT COURT FOR 
THE EASTERN DISTRICT OF VIRGINIA 

IJanuary 25, 1999} 

. 
JUSTICE STEVENS with whom JuSTICE SoUTER and 

.JUSTICE GINSBURG join as to Parts 1 and 11, and with 
whom JUSTICE BREYER joins as to Parts II and III, dis
senting: 

The CensuB Act, 13 U, S. C. §1 et seq., unambiguously 
authorizes the Secretary of Commerce to use ssmpJing 
procedures when tuking the dt'cennia,l census. That this 
authorization is constitutional is equally clear. Moreover, 
beeauS€! 1 am satisfied that at least one of the plaintiffs in 
each of these cases has stBt\ding, 1 would reverse both 
District Court judgments, 

I 
The Census Act. as amended in 1976, contains two

provisions that relate to sampling. The first is an unli m
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ited nuthorization; the second is a limited mandate. 
The ufitimited uuthorl'Ultion is contained in §141(a). As 

its text plninly states, that section gives the Secretary of 
Commerce unquulified authority to use sampling proc e· 
dures when tllking the decennial census, the census used 
to apportion the House of Representatives. It reads as 
fonows: 

"(a) 1no Secretary shull, in the year 1980 and every 
10 ,years thereafter, take a decennial census of 
popUlation as of the first day of April of such year. 
which date shall he known as the 'decennial census 
date', in such form and content as he may determine. 
including the use of sampling procedures and special 
surVeys." 13 U. S. C. §141(n). 

The limited nUlndate is oontained in §195. That section 
commands the Secretary to use sampling. subject to two 
limitations: he need not do so when d~termining the pop
ulation fot apportionment purposes, Bnd he need not do so 
unless he considers it fea.sible, The: command reads as 
follows: 

IIExcept Jor the determination of population for pu r· 
poses of apportionment of Representatives in Con
gress among the several States, the Secretary shall. if 
he considers it feasible, authori7..e the use of the stati s~ 
tical method known liS 'sampling' in carrying out the 
provisions of this title." 13 U. S. C. §195, 

Although §195 does not command the Secretary to usc 
sampling in the determination of population for nppo r· 
tionment purposes, neither does it prohibit such sampling. 
Not !'l word in §195 qua.lifies the unlimited grant of 
authority in §141(a). Even if its text were ambiguous. 
§195 should be construed consistently with §141(a). 
Moreover. since §141(a) refers specifically to the decennial 
census, whereas §195 refers to the use of sampling in both 
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the mid-decade and the decenniai censuses, the former 
more specific provision would prevail over the latter if 
there were any conflict between the two. See Edmond v, 
United States, 520 U. S. 651, 657 (1997). [n my judgment, 
howevQr, the text of both provisions is perfectly clear: 
They authorize sampling in both the decennial and the 
mid-decade census, but they only command its use when 
the determination is not for apportionment purposes. 

A comparison of the text of these provisions with their 
predece~sors in the 1957 Census Act further demonstrates 
that in 1976 Congress specifically intended to Iluthorize 
the use, of sampling for the purpose of apportioning the 
House of Representatives. Prior to 1976, the Census Act 
contained neither an unlimited authoriZ1ltlon to ust) sa m
pIing nor a limited mandate to do so. lnstead, the 1957 
Act merely provided that the Secretary "may' usc sum· 
pling for any purpose except apportionment, 13 U, 8. C, 
§195 (1958 cd.). In other words. it contained a limited 
authorization that was coextensive with the present H m· 
ited mandate. The 1976 amendments made two changes, 
each of which is significant. First, Congress added 
§141(a), which unambiguously told the Secretary to take 
the decennial census "in such form and content as he may 
determine, including the use of sampling procedures and 
special surveys," Second, Congress changed §195 by reo 
placing, the word "may" with the word "shall,'" Both 
amendments unambiguously endorsed the use of sa m· 
pIing. The amendment to §141 gavo the Secretary 
authority that he did not previously possess, and the 
amendment to §195 changed a limited authorization into a 
limited command, 

The primary purpose of the 1976 enactment was to 
provide for a mid·decade census to be used for various 
purposes other than appOrtionment, Section 141(a), ho w· 
ever, is. concerned only with the decennial census. The 
comment in the Senate Report on the neW language in 
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§141(u) states that this provision was intended "to encou r· 
a.ge the .use of sampling and surveys in the taking of the 
decennial census." S, Rep. No, 94-1256, p. 4 (1976). 
Given that there is only one decennial census, and that 
it is tho only census that is used for apportionment 
purposes, the import of this comment in the Benute Re~ 
port (.'Quld not be more clear. See ibid. ("It is for the pur· 
pose of apportioning Representatives that the United 
States Constitution establishes a decennial census of 
population"). 

Nevertheless, in an unusual tour de force, the Court 
concludes that. the amendments made no change in the 
S{.'Qpe of the Secretary's authority: Both before and after 
1976 ha could use sampling for any census-related pu T

pose, other than appOrtioonnent. The plurality finds an 
omission in the legislative history of the 1976 enactment 
more prohative of congressional intent than either the 
plain text of the statutB itself or the pertinent comment in 
the Senate Report, Fer the plurality, it is incredible that 
such an important change in the law would not be di s· 
cussod in the floor debates. See ante, at 25. t It appears, 
however, that even though other provisions of the legis} a
tion were controversial,2 no one objected to this change. 

ITt) its credit, and unlike the District Court, the Cou.tt does not rely 
on nur reference to the watchdog that did not bark in C/zis&m v. Roemer, 
501 U. S. 380, 396, and n. 23 (1991). In that cnse, unlike these cnoos, 
there WllS neither tI. chanRe in the relevant text of the statute nor a 
reference to th1'J purport.ed change in t.he Committee Reports. Tlw change 
in these Cftses is clearly identified in. both the statutory text and the 
Senate Report. 

liThe only contentious issue in the floor debates involved the penalty 
pi"(lvisl¢ns for noncompliance. Soo 122 Congo Rec. 9796, 9800 (1976); 
w" at 35tH. 333Oh. Indeed, the C6nferenre Report eompl\ring the 
lliruse And Senattl bills And announcing tho harmonized fmtll version 
confirms that substitutioM were only necessmy with regard to pentl}. 
ties fot fnilut# to answer questions and to emH,lrt;l that rw one would he 

I 
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, 

Thut the use of sampling has since become a partisan 
issue -sheds no light on the views of the legislators who 
eruu::tcd. the authorization to use sampling in 1976. 3 In
deed. the bili was reported out of the House Committee by 
8 unanimous vote. both the House and Senate versions 
easily passed. and the Conference was unanimous in 
recommending the revised legislation. '" Surely we must 
presume that the legislators who voted for the bill were 
familiar with its text as weU as the several references to 
sampling in the Committee Reports. s Given the general 

(,OIl1~lled to disclose: information regarding religious offiliatron. See 
Joint Explanawry Statement of the Conference Committee. R R. C<mf. 
Rep. No" 94-1719, pp, 14-15 (1976); 8M also 122 Cong Ret 33305 
(197(;) (''The differences between the Senate and tha House of Repre. 
sentatives on this mlHl5Ure ... centered on the question of penalties fur 
rofu!Ul1 or neglect. to cooperate with the censuses.... Tile mnnagern on 
the part of the Senate also rCH!d~ in the case: of a House omendment 
JH'Oviding that a pnroon may oot be compt}l!ed to discJo<w informatwll 
regarding his religious beliefs or roe mbership in a religious body'), 

aMany: did object to the use of the mid-decade census statistics for 
congressional app<Jrtionment and districting. See id., Ilt 9792 ("The hill 
presontly coniains a spllcific prohibition against the use of mid·decade 
statistics for purposes of apportionment or for the use in challenging 
any existing districting pltln''). In tl supplement to H. R. Rep, ;-Je, 94
944, two Republican Congressmen insisted that limits on the frequency 
of reappOrtionment were ne<:essnry to ensure stubilit)'. Supplemental 
VicWIl on'H. R. 113~7,H, R, Rep, No. ~4-944, pp. 17_18 (1976)~ see also 
122 Cong, Re<:, 9794-979G, 9799--9802 (1976) . 

• Soo iii, nt 9792, 33305, 32253. 
S Although the oomml'.lot 011 page 4 of the Senate Report quoted supra, 

at 3-4 is tlw only $pCctfic rcl'erenee to the use of sampling in t.he dace n, 
nl,"! ~n$Us. several other statements reflect the general understanding 
that atunplJng should be used whenever possibl(!_ Consider, for t!;Q\ m· 
ple, this comment following the succinct nnd accurate explll.Otltion ot 
the amendment to §195 in the Conference Report: "The $ection, tiS 

amended, strengthens tho congressional intent that, whenever possible. 
liumplmg shall ~ used.... H. R Cont, Rep. No. 94-1719, fit 13: see also 
H. R. Rep, No, 94-944. at 6 ('Section 7 revises section 195 of title 13 
which presently authorizes, hut does not require. the tiM of sampling. 
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agreement on the proposition that "sampling and surveys" 
should be encouraged because they can both save money 
nnd increase the reliability of the population count, it is 
not at all surprising that no one objected to what was 
perceived !is an obviously desirable change in the law, 6 

What is surprising is that the Court's interpretation of 
the U;76 amendment to §141 dr-ains it of any meaning, 7 If 
the Court is OOttOOt. priOlO to 1976 the Secretary could have 
used sampling for any census-related purpose except 
apportionment, and after 1976 he retained p.redsely the 
same authority, Why, one must wonder, did Congress 
make this textual change in 1976?S The substantial revi
sion of §141 cannot fairly be dismissed as "only a subUe 
change in phraseology." Ante, at 26. [ndeed. it "tests the 
limits of reason to suggest" that this change had no pur
pose at £Ill, frL at 25. 

This clarifies rongrt!ssltlllal intent that, w!lerever. possible, snmpling 
shall bG usoo"). 

GSC;} H. R. Rep, ::-Io. 94-944, at 1: 122 Cong. Rec. 35171 (1976) 
(SUltement of Rep. Schroeder) ("Support for this bin has rome from 
virtually overy sector of Arnericnn soci€ty"); see also Statement by 
President Gerald R. Ford on Signing H. R. 11337 into Law, (}etcher 18, 
1970, 12 Weekly Comp. of Pres, Doc, 1535 {1976} \lIlt 'IItiU provide us 
with better dnt.O, bf greater consistency, at n reduced co:;.1.'). 

7 In its response to this dissent, the Cour~ acknowledges tlwt the 
"'subtle change in phraseology" in §195 transformed a provisWn that 
simply permitted sampling into. one that required sampling for non. 
apportmnment purposes. Ante, at 26. But it fails to acknowledge that 
this chtl.nge removed the only textual basis for its conclusion that §1!-}5 
prohibib the use of stntisticnl sampling for apportionment purposes. 
An exception from the grant of discretionary authority in the p:M'·1976 
version of § 195 may fnirly be read to prohih-it sampling, hut that 
N!ltsoning does not apply to an exception from a mntldatotY prov ision. 

'Soo 810M! y, INS, 514 U. S. 386, 397 (1995) ('When Congre$$ nct!! to 
runend It stature, we presume it intends its runendmeut to have real and 
substantial effect"). 
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II 
Appellees have argued that the reference in Article I of 

the Constitution to the apportionment of Representatives 
and to direct taxes on the basis of an "actual Enumera~ 
tion" precludes the use of sampling procedures to supp} e· 
ment data obtained through more traditional census 
methods. t,;, g, Const" Art 1, §2, cl. 3, There is no merit 
to their argument. 

In 1787, when the Constitution was being drafted, the 
Framers negotiated the humber of Representatives allo
cated to each State because it was not feasible to conduct a 
census.g, See lJepartment 0/ Commerce v. Montana. 503 
U, S, 442, 448, and n. 15 (1992), They pro,ided, however, 
that an "actual Enumeration shall be mude within three 
Years after the fU'St Meeting of the Congress of the United 
Stutes, and within every subsequent Term of ten Years, in 
such Manner as they shall by Law direct:' U, S. Canst., 
Art, 1, §2, cl 3. The paramount constitutional principle 
codified ,in this clause was the rule of perioqic reappo r
tionment by means of 8 decennial census, The words 
"actual Enumeration" require post·1787 apportionments to 
be based on actual population counts, rather than mere 
speculation or bare estimate, but they do not purport to 
limit the authority of Congress to direct the "Motmer" in 
which such .counts should be made. 

Th{l July 1787 debate over future reapportionment of 
scats in:the House of Representatives did not include any 
dispute about proposed methods of determining the popuJ a· 
tron. Rather. the key questions were whether the rul~ of 

!lArticle I, §2, d.3, provides that 'until such enurnemtion shall be 
01<100, the State of New HlUnpshire shall be eutitiud to <:huse throo. 
MUlmtChU$6tts eight, Rhode· Island and Providen<:e Plantations one, 
Conn~tk~t five. New·York six, New Jersey (our. Pennsylvania eight, 
Delaware !)til!', Maryland ,,'ix, Virginia ten. NQrth Carolina five, South 
CArolina five, and Georgia thNm.... 
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reapportionment would be constitutionatiy fixed and 
.whether subsequent allocutions Qf seats would be based on 
populntl<!n or property. See 1 Records of the Federal Con
ventiun of 1787, pp, 57-71, 542, 559-562, 566-570, 578-579, 
579-580, 580, 594 (M, Farrand ed, 1911); see also Dedara, 
tion of Jack N. Rnkove, App. 387 ("What was at issue. , . 
were fundamental principles of representation itself ... 
not tho secondary matter of exactly how census data was 
to be compiled"); J. Rakove, Original Meanings: Politics 
and Ideas in the Making of the ~ew Constitution 70-74 
(1996). The Committee of Style, charged with delivering a 
polished finnl vCTsion of the Constitution. added the term 
"octuel Enumeration" to the draft reported to the Conven
tion on September 12, 1787-five days before adjour n· 
mont. 2 Records, supra, at 590-591. This stylistic change 
did not limit Congress's authority to determine the "Ms n
ner" of conducting the census, 

The census i$ intended to. serve "the constitutional goal 
of equal, representation." Franklin v. Massachusetts, 505 
U, S. 788.804 (1992). That goal is best served by the use 
of n "Manner" that is most likely to be complete and ace u
rate. A.s~we repeatedly emphasized in our recent decision in 
WiscolUlin v, City of New York, 517 U. S. 1, 3 (1996), our 
construction of that authorization must respect ''the wide 
discretion bestowed by the Constitution upon Congress." 
Methodological improvements have been employed to ease 
the administrative burden of the census and increase the 
accuracy of the data collected. The "mailout-maiJback" 
procedure no.w considered a traditional method of en u· 
mamtion was itself an innovation of the 1970 census, to 

Requiring a face-to-face headcount would yield absurd 
results: For example. enumerators unahle to gain entry to 

IOStre M. Anderson, The American Census: A Social History 210-211 
(1988), 
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a large 'and cl(Jurly occupied apartment complex would be 
requfred to note 7,ero occupants. 1"01' this reason, the 1970 
census introduced the Postal Vacancy Check-a form of 
sampling not <:hallengcd here-which uses sample hous e
holds to impute population figures that have been desi g
nated vacant but appear to be occupied. 11 Since it is 
perfectly dear that the use of sampling wilt mnkQ the 
census more accurate than an admittedly futile attempt to 
count e~ery individual by personal inspection. interview, 
or written interrogatory, the proposed method is it legiti
mate means of making the .lactual Enumeration" that the 
Constitution commands. 

111 
I agree with the Court's discussl0n of the standing of the 

plaintiffs in No, 98-564, I am also convinced that the 
House of Representatives has standing to challenge the 
validity of tho process that will determine the size of each 
State's Congressional delegation. 800 Powell v. AkCor~ 
mack, 395 U, S, 486, 548 (1969) ("Unquest lOnably, Congress 
has an interest in preserving: its institutional integritY'). As 
the District Court in No, 98-404 correctly heJd, the House 
has a concrete and particularized ''institutional interest in 
preventing its unlawful composition" that satisfies the 

·injury in fact. requirement of Article 111. 11 F. Supp. 2d 
76. 86 (DC 1998). Accordingly. I respectfuUy dissent in 
both cases. I would reverse both judgmfmts on the merits. 

11 $00 U. S. Dept. of Commerce, Bureau of Census, Effect of Speciol 
Procedures to [mprovo Coverage in the 1970 Census (Dec, 1974). 
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SUPREME COL:RT OF THE UNITED STATES 
I 
! Nos. 98-404 Arm 98-564 

I 
DEPARTMENT OF COMMERCE, E1' AL., APPELLANTS 

98-404, v. 
UNITED STATES HOUSE OF REPRESENTATIVES 


ET AL. 


ON APPEAL FROM THE UNiTED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

WILLIAM JEFFERSON CLINTON. PRESIDENT OF 

THE UNITED STATES, E1' AL.. APPELLANTS 


98-564 v. 
MATTHEW GLAVIN E1' AL. 

ON APPEAL FROM THE UNITED STATES DISTRICT COUR'!' I>'OR 
THE EASTERN DISTRICT OF VIRGINIA 

!January 25, 19991 . 

tJUSTICE GINSBURG. with whom JUSTICE SOUTER joins, 
dissenting. 

I agree with the Court that Indiana resident Hofmeis> 
tel". lln1appel1ee in No. 98-564, has standing to challenge 
the Census 2000 plan on the ground that Indiana would 
Jose a Representative in Congress under the Census B u
reau's proposed sampling plan. I also agree with the 
Court's conclusion that the appeal in No. 98-404 should be 
dismissed. I would not decide whether other appellees in 
No. 98-564 have established standing on the basis of the 
expected effects of the sampling plan on intrastate redl s· 
tricting. Respecting the merits. I join Parts I and II of 
JUSTICE STEVENS's dissent, 
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SUPREME COURT OF THE UNITED STATES 

NOs, 98-404 AND 98-564 

DEPARTMENT OF COMMERCE, ET AL., APPELLANTS 
9B-404 v. 

UNITED STATES HOUSE OF REPRESENTATIVES 
E'l' AL. 

ON APPEAL FROM THE UNlTED STATES DISTRICT COURT FOR 
THE DISTRICT OF COL"UM81A 

WILLlAM JEFFERSON CLlNTON, PRESIDENT or' 
THE UNITED STATES, lIT AL., APPELLANTS 

9B-S64 v. , 
MATTHEW GLAVIN ET AL. 

ON APPEAL FROM THE UNl'fED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF VIRGINIA 

[January 25, 19991 

JUSTICE BREYER, concurring in part and dissenting lfi 
part. 

I join Part II of the majority opinion concerning stand· 
ing, and I join Parts II and HI of JUSTICE STEVENS's dis
sent I also agree with JUSTICE STEVENS's conclusion in 
Part I thut the plan for the 2000 census presented by the 
Secretary of Commerce is not barred hy the Census Act, 
In my view, however, the reason that 13 U. S, C. §195 does 
not bur the statistical sampling at issue here is that §195 
focuse~ upon sampling used as a suhstitute for traditional 
enumeration methods, while the proposal at the heart of 
the Secretary's plan fOl" the 2000 census (namely, Int e· 
grated,Covel"nge Measurement, or ICM) is not so intended. 
Rather, reM uses statistical sampling to liUpplement 
traditional enumeration methods in order to achieve the 
very accurncy that the census seeks and the Census Act 
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itself deJnan~s. See, e.g., Decennial Census Improvement 
Act of 1991, §2(o)(1), 105 Stat. 635. note following 13 
U. S. C. §141 (directing the Secretary to contract with the 
National Academy of Sciences to study "means by which 
the Government could achieve the most accurate popula
tion count possible"), 

The language of §195 permits n distinction between 
sampling used us a substitute and sampling used as a 
supplement. The literal wording of its "except" clause 
focuses upon the Use of sampling "for the determination of 
population for purposes of apportionment of Representa
tives in Congress among the several States." 13 U. S. C. 
§195 (emphasis added) Ohe can read those words as the 
majority does--applying to apportionment-connected 
sampling irrespective of use or kind. But one can also 
read them as applicable only to the use of sampling iTt 
place pI the traditionsl "determination of population for 
purposes of apportionment." The "'except" clause does not 
necessarily apply to every conceivable use of statistical 
sampling any more than. suy, a statutory rule forbidding 
"vehicles" in the park applies to everything that eQuid 
possibly be characterized as a "vehicle." See generally 
H.L.A. Hart, The Concept of Law 124-136 (2d ed. 1994) 
(discussing the uopen texture of law"). Context normally 
informs the meaning of a general statutory phrase and 
often limits its scope. 

The history snd context of §195"favors an interpretation 
that so limits the scope of that section. Cf. Brief for A p
pellantsl in No, 98-404, p. 36, n. 19; Brief for Appellees 
a.phareit et.1. in No. 98-404, pp. 9-10. 22--23, 33-38; 
Young v. K!utzIlich, 491 F. Supp. 1318, 1335 (ED Mich. 
1980) ~'Al1 that §195 does is prohibit the use of figures 
derived solely by statistical techniques. It does not pro
hibit the use of statistics in addition to the more trad i
tional measuring tools to arrive at a more accurute pop u· 
lation count" rev'd on other grounds, 652 F. 2d 617 (CA6 
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1981); Carey v. Kllltzlllck, 50S F. Supp_ 404, 415 (SDNY 
1980) (Census Act permits sampling in the context of 
apportionment as long as it is used only in addltion to 
more traditional methods of enumeration). In the 1940's 
the Census Bureau began using statistical sampling in the 
collection of a variety of demographic information. U. S. 
Dept. of Commerce, Bureau of the Census, 200 Years of 
Census Taking: Population and Housing Questions, 1790
1990, p: 5 (Nov. 1989). Thus, during the 1940's and 
1950·s. caw American family was asked to complete a 
short form containing a few infQrmation~gathering que s· 
tions, In addition. the Bureau also used a long form that 
contained additional questions about individuals and 
famiUes, but it asked only J lanu1y in 90 to complete this 
form. Ibid; R. Jenkins, Procedural History of the 1940 
Census "of Housing and Population, 13-15 (1985). The 
Census ·Bureau used those long-form answers, from 5 
percent ,of the populntion, as a basis for extrapolating 
statistics and trends, about, ,say. unemployment.or hou g. 

ing conditions, for the Nation as H whole. 
In 1957 Congress focused upon this kind of sampling-a 

long form completed by only 1 American household in 20
as a model of what §195 would authorize the Secretary to 
do-"[el~cept for the determination of population for pu r· 
poses of apportionment." 13 U. S. C. §195. When ex· 
plaining: the need for the proposed §195. the Secretary of 
Commerce spoke of a "sample enumeration or a sample 
census [that) might be suhstituted for a full census." 
Amendment: of Title 13, Unlt.ed States Code, Relating to 
Census,'Hearingon H. R. 7911 before the House Commit. 
tee on Post Office and Civil Service. 85th Cong., 1 st Sess,. 
7 (1957) (Statement of Purpose and Need) (emphasis 
added). 'He added that #[e]xperience has shown that sOme 
of the informiltion which is desired in connection with a 
census c:ould he secured efficiently thrQugh a sample su r~ 
vey , . , [nnd] that in some instances a portion of the un i· 

http:unemployment.or
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verse to be included might be efficiently <!Overed on 
sample. rather than ,8 complete enumeration basis. 

a 
" 

Ibid. The House Report spoke in the same terms: ''The 
purpose of $ection 195 in authorizing the w~e of $ampling 
procedures is Iv permit the utilization 0/ somethillg less 
than a complete enumeration, 8.S implied by tho word 
'census,' when efficient and accurate coveruge may be 
effected through a sample survey." H. R. Rep. No. 1043. 
85th Cong., 1st Sess., 10 (1957) (emphasis added); aceoro, 
S, Ilcp. No. 94-1256, p. 1 (1976) (1976 amendments added 
new language "to direct the Secretary ... to use sampling 
and speeial surveys in lieu of lotal enumeration in the 
collection of statistical data whenever feasible" (emphasis 
added». The diseussion thus linked the authorization
and hence the exception-to sampling as a substitute for a 
headeounL 

Census Bureau practice also helps tQ support this H m· 
hed interpretation of the seCt16fi'S scope. Both before and 
after §195 was enacted in 1957, the census has used sa m~ 
p1ing techniques in one capacity or another in connection 
with its determination of population, most often as a 
quality check on the headcount itself, See. e.g.• Declara~ 
tion of Margo J, Anderson n2, App, in No, 98-404. p, 348 
(first post-enumeration survey was performed following 
the 1950 census to check for inaccuracies). 

The Census Bureau has also used a form of statistical 
estimation to adjust or correct its actual headcount, Sinee 
at least 1940, the Census Bureau has used an estimation 
process called "'imputation" to fill in gaps in its headcount. 
U, S. Dept. of Commerce, Bureau of the Census, Report to 
Congress: The Plan for Censlls 2000, p. 23 {Aug, 1997) 
(hereinafter Census 2000 Report). When an enumerator 
believes a residence is occupied but is unable to obtain any 
information about how many people live there. the Census 
Bureau "impute$" that information based upon the dem 0

graphi~s of nearhy households. Imputation was respons j. 
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ble, for example, for adding 7Gl,OOO people to the Nution's 
total population in 1980 and 53;590 people in 1990. Ibid. 
rn 1970, when the Census Bureau discovered at the last 
minute that it had mistakenly assumed that a significant 
number of housing units were vacant, it adjusted the 
haadoount to add 1,068,882 people. or 0.5% of the total 
population. Ibid 

Integrated Coverage Measurement would not substitute 
for, but rather would supplement, a traditional hcadcount, 
and it would do so to achieve the basic purpose of the 
statutes that authorize the headcount-namely, accuracy. 
The Census Bureau has learned over time that certain 
portions of the population-for example, children. racial 
and ethnic minorities, and those who rent rather than own 
their homes-are systematicany undercounted in a trad i· 
tional headcount. Census 2000 Report 2-4; see also Wis
consin v, City ofNew York, 517 U, S, 1. 6-8 (1996), The 
leM program is the Census Bureau's effort to correct for 
this problem. As I understand it, this proposal would use 
statistical sampling to check headcount results, State by 
State, by intensively investigating sample blocks in each 
State, comparing the results from that investigation with 
the results of the headoount, and using that information to 
estimate to what extent different groups of persons were 
undercounted during the headcount. The undereount 
rates-which will be calculated separately for every State 
in the Union-will then be used to adjust the headeount 
totals in an effort to correct for those inaccuracies. 

I 1'Q(;(Jgnize that the use of statistical sampling to correct 
or reduce hendeount inaccuracies is a complicated matter. 
An overall nntional improvement in accuracy does not 
necessarily teU the whole story. Apportionment demands 
comparahk accuracy State by State. A count that reo 
flected evenly distributed error {say, if the population in 
every State were undel'Counted by 2OUAs} WQuld produce the 
same congressional apportionment as a perfectly accurate 

I 
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count; n count thot is less comparatively accurate could 
make matters worse. Although earlier attempts at lCM. 
like adjustments apparently failed to take some of these 
diffieulLies into account, the Secretary believes the present 
proposal does so, Census 2000 Report 30 (struta crossed 
state lines in 1990. but in 2000, strata will be defined on a 
state-by·state basis); cf id., at 29 (explaining that the IeM 
methodology, which was used. in the past two ccna\lses to 
evaluate census quality. has "undergone substantial r e
view and improvement" and '''is generally accepted us the 
most reliable method to improve census results"). And, as 
I understand it, IeM win help to uncover and to correct 
undereounting not only among minority but alS{) among 
majority populations. Any special emphasis the Census 
Bureau might place on including racial and ethnic minD r· 
ity neighborhoods among its samples would be justified as 
nn effort to ensure proper counts among groups that his
tory shows have been undercounted. Although some amici 
express concerns about the possibility of error in the exe· 
cution of the statistical program, the Census Bureau itself. 
aware of potential difficulties, has created an expert panel 
of statisticians and social scientists, which will guide the 
Census Bureau's execution of its plan for the 2000 census, 
particularly with respect to its use of sampling, See Ce n· 
sus 2000 Report 49--51. And. of course, unadjusted brut d· 
counts are also subject to error or bias-the very fact that 
crt"Jltes the need for a statistical supplement, See. e,g., id., 
at 3--4 (describing the problem of differential undercount 
under thQ traditional headcount method); id.. at 37 (with· 
out 1eM, the 2000 census will be less accura to than the 
1990 census). 

Finally. as JUSTICE STEVENS points out, Congress has 
changed the statute considerably since it enacted § 195 in 
1957, Each change tends to favor the use of statistical 
sampling. In 1964. for example, Congress repealed (ormer 
§25(c) of the Census Act, sec Act of Aug. 31, 1964,78 Stnt 



7 Cite as: _ U. S. _ (1999) 

Opinion of BRKY"R, J. 

737, whicb had required that each enumerator ohtain 
"every item of information" through a personal visit to 
each househoJd, 68 Stat. 1015. thereby permitting census 
taking hy mail. In 1976, Congress amended §141(n) 
(,'Population and other census information; to authorize 
the Secretary to "take a decennial census of population, , , 
in such form and content as he may determine including 
the usa of SRmpling procedures and special surveys," At 
the same time, Congress strengthened §195's position on 
sampling. providing that the Secretary "shall" usc sa mw 

piing for purposes other than "for the determination of 
population for purposes of apportionment," 13 U. S. C, 
§195, Given the legal need to interpret subsections of a 
single statute as creating 8 single coherent whole, these 
changes strengthen the case for an interpretation that 
restrict.s the scope of §195 to the kind and use of sampling 
that called it into being, placing beyond its 'outer limits a 
conceptually different (i,e" supplementary) use needed to 
achieve that statute's basic goal-greater census accuracy. ,, 

The Secretary's further proposal, the Nonresponse 
Followup program, uses statistical sampling not simply to 
verify a headcoUht but to determine the last 10% of pop u· 
lation in each .census tract. I concede that this klnd of 
statist.ical "follow-up" is conceptually similar to the kind of 
sampling that was befuro Congress in 1957, in the sense 
that it involves determining a portion of the total popul a· 
lion based upon a sample. But one can consider it su p~ 
plementary for a different reason-beeause it simply does 
not have a gt-eat enough impact upon the headcount to he 
considered a "substitute" falling within §195's "except" 
clause. 

I note that the Census Bureau has never relied exclu
sively upon headcounts to determine population. As ill $

cussed above, for example. the Census Bureau has su p~ 
ptemented its headcounts with imputation to some degree 
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for at least the last 50 yeurs, Section 195 of the Census 
Act, at least in my view, could not have been intended as n 
prohibition so absolute as to stop the Census Bureau from 
imputing the existence of a living family behind the closed 
doors of an apparently occupied house, should that family 
refuse to answer the bell. Similarly. I am not convinced 
that the Ad prevents the use of sampling to ascertain the 
existence of a certain number of the famiHes that fail to 
mail hack their census forms. 

The question. then, is what "number" of housing units 
w1ll be assigned a population through sampling. Whether 
the Nonresponse FoHowup program is sufficiently like 
imputation in terms of ita degree or impact so as to be a 
$uppl&ment to the heudcount---or rather whether it is more 
like the way in which the Bureau uses sampiing in conne c
tion with the "long form," as u substitute for a headcount
is here a matter of degree, not kind. Is the use of that 
method in the Nonresponse FoUowup, limited to the last 
10%, sufficiently small, as a portion of the total popul a
tion, and sufficiently justified, through the need to avoid 
disproportionately prohibitive costs. that it remains, effec
tively, a "supplement" to the traditional headcount? 

For each census tract (made up of roughly 1,700 housing 
units), ~he Nonresponse FoHowup program will assign 
population figures to no more than 170 housing units. 
Census Bureau enumerators will personally visit enough 
of the housing units in ench census tract to ensure that 
90% of all housing units have been counted either by mail 
or in person. The Census Burenu will then use the info r· 
mation gathered from the housing unit~ that the census 
enumerators actually visited in that tract to arrive at a 
number) for the remaining 10%. See generally Census 
2000 Report 26-29. The primary advantage of this pr 0

gram is financial; it is considerably cheaper than a pc r· 
sonal search by enumerators to take account of the last 
few of the households that do not respond by mail. See, 

I 

I 

i 

I 
I 
, 
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e.8. National Research Council. Panel to Evaluate Alte r
native Census Methods, Counting PeDple in the Inform a
tion Age 100 (D, Steffey & N, Bradburn eds, 1994). But 
the Secretary also believes that this program addresses 
other ooncerns-concerns related to the immense difficul
ties involved in personally visiting every home that does 
not respond by mail-and that, overall, the ~onresponse 
Followup plan "win increase the accuracy of the census as 
a whole," Reply Brief for Appellants in No, 98---564, p. 4; 
see also Census 2000 fu:port 27; id., at 7 (quoting the 
National Academy of Sciences Panel on Requirements as 
concluding that "[iJt is fruitless to continue trying to count 
every last person with traditional Census methods of 
physical enumeration"). . 

In answering the question whether this use of sampling 
remains a "suppJemene' because of its limited impact on 
the total headcount, I would give considerable weight to 
the views of the Secretary. to. who.m the Act entrusts broad 
discretionary authority_ See 13 U. S. C. §141(a). The 
Secretary's decision to draw the line at the last 10%, 
rather than at the last 5% or 1%. of each census tract's 
population may well approach the limit of his discretio n~ 
ary authority, But I cannot say that it exceeds that limit. 
Consequently, I would not set aside the Census Bureau's 
Nonresponse Followup proposal on this basis. 

For these reasons, I respectfully dissent. 
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ABSTRACT 

Thi:, report analyzes, as an appropriations issue, plans by the Bureau of the Census to 
incorporate sample survey data into the 2000 census and actions in light of a January 25, 
1999 Supreme Court decision that bans sampling in the census to derive the population base 
for reapportioning the I'louse ofRepresentatives. Legislation is discussed, including FY 1997 
supplemental appropriations for disaster relief (P.L. 105-18, III Stat. 158); FYI998 
appropriations for the Departments ofCommerce, Justice, and State, the federaljudiciary, and 
related agencies (CJS) (P.L. 105-119, III Stat. 2440); FYI999 CJS appropriations (P.L. 
105-277, 112 Stat. 2681; P.L. 106-31, 113 Stat. 57); and FY2000 CJS appropriations (P.L. 
106-113, 113 Stat. 1501). The report, intended for Members ofCongress and their staffs who 
track decennial census issues such as House reapportionment and within-state redistricting, 
will be updated as the FY2001 appropriations process warrants. 



Census 2000: Sampling as an Appropriations 

Issue in the 1051h and 1061h Congresses 


Summary 

Congress has debated the decennial census sampling issue mainly in the 
appropriations process, beginning with FY 1997 supplemental appropriations for 
disaster rclief(P.L. 105-18, 111 Stat. 158). 

In FY 1998 appropriations forthc Departments ofCommerc~, Justice, and State, 
the federal judiciary, and related agencies (eJS) (P.L. 105-119, III Stat. 2440), 
Congress allocated $389.9 million for the 2000 census, but with a provision for 
cxp,:ditcdjudicial review of the Census Bureau's sampling plans, to determine their 
legality and constitutionality. 

Congress agreed to $1.027 billion for Census 2000 under an omnibus FY 1999 
appropriations bill (P.L. 105-277, 112 Stat. 2681) that would have funded all CJS 
agencies only until June 15, 1999. Funding for the rest of FYI999 was made 
contingent on enaCtment ofanother appropriations measure. This measure was H.R. 
1141, emergency supplemental appropriations for FY1999, signed into law on May 
21, 1999 (P.L. 106-31, 113 Stat. 57). Title Ill, section 3023, of the legislation 
repealed Title VI, section 626, of P.L. 105-277, which would have curtailed FY 1999 
CJS funds after June 15. P.L. 106-31 included an additional S44.9 million for the 
2000 census in FY 1999. 

The Clinton Administration's original FY2000 budget request for the census, 
$2.790 billion, increased as the result of a January 25, 1999 Supreme Court ruling 
(which settled two suits brought under P.L. 105-119) that the census statute (13 
U.S.c.) bans sampling in the decennial census to derive the population base for 
reapportioning the House of Representatives. The Administration's revised budget 
submission sought an extra $1.723 billion for the census in FY2000, raising the fiscal 
year request to $4.513 billion. The Senate passed S. 1217, FY2000 CJS 
appropriations, approving the Administration's original $2.790 billion decennial 
census request, without the additional S I. 723 billion. The 1·louse version of FY2000 
CJS appropriations, H.R. 2670, contained $4.476 billion for the census. This amount, 
designated as emergency spending, closely approximated the Administration's revised 
$4.513 billion census request. Congress passed H.R. 2670, approving the $4.476 
billion, on October 20,1999. President Clinton vetoed the measure on October 25, 
for reasons largely'unrelated to the census. The reintroduced CJS appropriations bill, 
H .R. 3421, became, by reference, part ofa consolidated appropriations measure, H.R. 
3194. Congress passed H.R. 3194, again approving, as emergency spending, $4.476 
billion for the census. H.R. 3194 became law on November 29, 1999 (P.L. 106-113, 
113 Stat. 1501). : , 


, 

The FY2000 CJS appropriations process addressed the sampling issue only in , . 

reference to the Administration's increased budget request for the census. Whether 
the issue will reeur:as Congress considers the Administration's FY200 I $421 million 
request for census 'funds is uncertain. 
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Census 2000: Sampling as an Appropriations 

Issue in the 1051h and 1061h Congresses 


Background 

On February 28, 1996, the Bureau of the Census (Department of Commerce) 
announced its plan's to conduct two new sample surveys connected with the 2000 
decennial census. : The final cenSus: results were to incorporate data from these 

, surveys into the initial headcouot. The tirst survey, for "nonresponse tbllowup," 
would have collected data from a san:ple of housing units whose occupants had not 
mailed back their census questionnaires to the bureau. In past censuses, the bureau 
tried to contact persons m all these housing uniK This process, never completely 
satisfactory. was especially difficult and expensive in 1990. The second survey, for 
"integrated covcmge measurement" ([eM), would have attempted to correct 
miscount" (undcrcounts and overcounts) in the census figures. Miscounts, 
particularly the "differential," or grcatcr, undercount ofmcial and Hispanic minorities 
in relation to the majority population, are a recurrent prob1em in the census. \ 

Congressional Dnd other proponents of sampling maintained that it would 
reduce overall census costs as well as improve the headcount, res~lting in a more 
accurate, more equitable census. Opponents in and outside Congress raised various 
questions about s..1.mpling in conjunction with the decennial census, which is the basis' 
for r~apportion.ing :the House of Representatives and redrawing legislative districts 
within states.1 These questions centered on the plan's legality and constitutionality, 
its operational feasjbility; and possible flaws in the proposed sampling methods. 

The lOSlh Congress debated the 2000 census sampling !:<.sue chiefly in the 
appropriations process. In the first session ofthe l06L 

"o Congress, the issue arose only 
in reference to the Clinton Administration's increased FY2000 budget request for the 
censu!t The Administration's reason for the amended request was the Supreme 
Court's January 25, 1999 ruling that the census statute (13 U.S,C) prohibits the use 
of sampling in the decennial census to derive the population base for House 

ifnr all1story ofthe 1990 census sampling oontroven;y, see: CRS Report 94~89, Decennial 
Cmrsus CUl'crage." The Adjustment Issue, by Jennifer D. Williams. For more information 
about the sampling Issue in the upcoming census. see: CRS Report RL30284, Census 2000; 
Tlte Samplmg Debate, by Jennifer D. Williams. 

lFor views on both sjdes of this Issue that carried over from the 104lh to the 1056' Congress, 
see: U,S. Congress, '"louse Comlnittce on Government Refonn and Oversight, Sampling and 
SratUticai Adjus,ment in rhe Decennial Census: Fundamental Flaws, RRept. 104-821, 
l04!h Cong., 2nd sess. (\Vashinglon: GPO, 1996). 
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reapportionment,3 Jhc decision means that the bureau will continue its past practice 
and attempt 100% followup of nonrespondents, rather than rely on sampling for this 
purpose. A question that possibly may arise in the second session of the l06th 

Congress, during deliberation on the Administration's FY2001 $421 million budget 
request for 2000 census operations, is what uses Congress will allow for the bureau's 
planned survey at the end of the enumeration. The survey, like the ICM survey 
proposed in 1996, is intended to evaluate census coverage and to correct miscounts 
in the census data. These data then, some assert (but others dispute), may be used for 
within-state redistricting and other purposes. 

• 

FY1997 Supplemental Appropriations 

Sampling became an appropriations issue in the 105 th Congress with H.R. 
1469, FY1997 supplemental appropriations for disaster relief, which Congress 
approved on June :5, 1997. President Clinton vetoed the bill, in part because it 
contained House la'nguage to ban the use of sampling in any census to determine the 
reapportionment pOpulation.4 A second bill, H.R. 1871, stipulated only that within 
30 days ofenactment, the Commerce Department give Congress a detailed report~ on 
the proposed methods for conducting the 2000 census, including estimates of 
sampling errors. The President signed this legislation on June 12, 1997 (P.L. 105-18, 
111 Stnt. 158). . 

FY1998 Appropriations 

Congress resumed the sampling debate in FY1998 appropriations bills for 
Commerce, Justice; and State, the Judicia!)" and Related Agencies (CJS), H.R. 2267 
and S. 1022. The House and the Senate took different positions about allowing the 
Census Bureau to proceed with its sampling plans; the House placed more explicit 
restrictions on these plans. 

3525 U.S. 316 (1999). The ruling was in response to two civil suits filed under P.L. [05- [ 19, 
sec. 209: Glavin v. Clinton and u.s. House of Representatives v. u.s. Department of · .Commerce. See also: CRS Report RL30047, Sampling for Census 2000: Department of 
Commerce \'. United States House of Representatives and Its Ramifications, by Margaret 
Mikyung Lee. I 
4U.S. Congress, ¢onference Committee, 1997, Making Emergency Supplemental 
Appropriations fo/' RecO\'t'ry from Nalural Disasters, and for Oven'eas Peacekeeping 
Ejforts. conference r~port to accompany H.R. 1469, H.Rept. 105-119, 1 05 lh Cong., I'! sess. 
(Washington: GPO, 1997), pp. 66-67. , 
sU.S. Bureau ofthe Census, Report to Congress: The Plan for Cem'us 2000 (Washington: 
July 1997, reissued Aug. 1997). 

• 
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House Actions 

H.R. 2267, as reported by the House AppropriatioJ1S Committee on July 25, 
1997/' recommended S381.8 million for the 2000 census, $27 million morc thnn the 
Administration's requested $354.8 million,' The committce~approved hill. however, 
withheld all but SIOO million of the 5381.8 mitlion. pending agreement between 
Congress and the Administration on Census 2000 methods, Agreement was to. 
consist ofan act authorizing these methods. The bill further stipulated that none of 
the $100 million could be spent to plan, tcst, or usc sampling in the decennial census 
to determine the rc?ppol1ionment popUlation, 

The House passed H.R. 2267 on September 30, 1997. approving the full 
$381.& million without the above limitations hy the AppropriatiOns Committee, but 
with a new provision (scctioIl209) to counter the bureau's sampling plans. Section 
209 specified that "Any perSon aggrieved by the use of any statistical method in 
VIolation ofthe Constitution or any provision oflaw,[in connection with the decennial 
census to determine the population tor reapportionment or redistricting, might] .., in 
a civil action obtain declaratory, injunctive, and arty other appropriate relief ngainst 
the use of such method." The civil action would be "heard and detennincd" by a 
three~judge u.s. district court, and any order issued by the court would be 
"reviewable by appel.ll directly to the Supreme Court of the United States," A test of 
the method, such a"s in the dress rehearsalS for Census 2000, would be considered 
equivalent to its usc in connection with the ccnsus. Persons aggrieved by the method 
could include "any resident ofa State whose congressional representation or district 
could be \:hangcd a~ a result of the usc of a statistical method ...• any Representative 
or Senator in Congress ... , [and] either House of Congress." 

Senate Actions; 

As reported!by the Senate Appropriations Committee on July 16, 1997, and 
passed by (he Scna;c on July 29. S.1022 approved the Administration's request of 
$354.8 milllon for Census 2000, with the proviso {section 209} that the bureau not 
make any "irreversible" plans for sampling. in the census to dctcmlinc the 

6U.s. Congress;. HQuse Committee on Appropriations. Departments a/Commerce, Jusf/ce, 
alUJ State, the Judiciary, and Rc!med Agencies Appmpriations Bill, Fiscal Year 1998, repOrl 
to accompany H,R, 2267, lOS!hCong., 1" scss., H.Rep!. 105~201 (Washington: GPO, 1997), 
pp.64-65. 

'The extra $27 million was to enable the bureuu 10 improve its h(}l1sing~unit ndtIrc.'is list A 
correct address list, the basis for mailing census questionnaires to the right housing unils. is 
considered viml to an accurate census. (U.S. Congress, ii.Rept 105-207, p, 64,) 

"The dress rohea'fsal IS n Simulation of the census, conducted in test sites to sec how welt the 
process works and what modifications are needed. The Census 2000 dress rehearsal took 
place in the spring of 1998. (U.S. Bureau of the Census, press release, July 8, 1998, 
(http://www,census.g~n!/Press~Rdease/cb98-o03.hlml], visited July 10, 1998.) 

http://www,census.g~n!/Press~Rdease/cb98-o03.hlml
http:appel.ll
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reapportionment population.9 The committee also noted its concerns about the 
bureau's ability to implement the census. 

Conference Committee Actions 

As reported out ofconference on November 13, 1997, section 20910 retained 
the House's provision for expedited judicial review ofa civil suit brought by "Any 
person aggrieved by the use of any statistical method," connected with the decennial 
census for reapportionment or redistricting. New language in the conference report 
stated that the Speaker of the House might initiate or join in the civil action on behalf 
of the House. New as well in the report was the statement that the Census Bureau's 
Report to Congress: The Plan/or Census 2000, which was required by the FY 1997 
supplemental appropriations legisiation(P.L. 105-18, III Stat. 158), and the bureau's 
operational Plan for CenslIs 2000 "shall be deemed to constitute the final agency 
action regarding' the use of statistical methods in the 2000 decennial census, thus 
making the question of their use in such census sufficiently concrete and final to now 
be reviewable in a judicial proceeding." 

The conference committee observed that reapportionment is "the sole 
constitutional purpose of the decennial enumeration ... "; that "article I, section 2, 
clause 3 of the Constitution clearly requires an 'actual Enumeration' ofthe population 
... "; and that "the use of statistical sampling or statistical adjustment in conjunction 
with an actual enumeration to carry out the census with respect to any segment of the 
population poses the risk of an inaccurate, invalid, and unconstitutional census .... " 

The committee also stipulated that the bureau use "Sufficient funds 
appropriated under this Act or under any other Act for purposes of the 2000 decennial 
censlls ... to plan, test, and become prepared to implement a ... census, without using 
statistical methods, which shall result in the percentage ofthe total population actually 
enumerated being as close to 100 percent as possible." Further, in Census 2000 and 
"any dress rehearsal or other simulation" in preparation for the census, "the number 
ofpersons enumerated without using statistical methods must be publicly available for 
all levels ofcensus geography .... " Data to which this directive applied included the 
official state populations used for reapportionment and the data used for within-state 
redistricting. 

Also new in the conference report was section 210, II which established a 
bipartisan eight-member Census Monitoring Board to "observe and monitor all 
aspects of the preparation and implementation of the 2000 decennial census .... "In 

9U.S. Congress, Senate Committee on Appropriations, Departments a/Commerce, Justice, 
and State. the Judiciary. and Related Agencies Appropriation Bill. 1998, report to 
accompany S. 1022, 105 10 Cong., 1'1 scss., S.Rcpt. 105-48 (Washington: GPO, 1997), p. 63. 

IOU.S. Congress, Conference Committec, 1997, Making Appropriations/or the Departments 
a/Commerce. Justice. and State. lhe Judiciary. and Related Agencies/or the Fiscal Year 
Ending September 30. 1998, and/or Other Purposes, conference report to accompany H.R. 
2267, H.Rep!. 105-405, I05th Cong., lSI sess. (Washington: GPO, 1997), pp. 43-46. 

Illbid., pp. 46-49. 
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a series of reports to Congress, the board is to address, among other topics, the 
degree to which the bureau's preparations will produce a 2000 census that achieves 
maximwn accuracy and is free ofpalitieaJ bias. The board will go out ofexistence on 
September 30, 200 I. 

The conference committee recommended $389.9 million for Census 2000 in 
FY 1998, about $8.1 million more than the House~approved H.R. 2267 and almost 
$35.1 million morc than the Senate-passed S. 1022 and the Administration's 
requested $354.8 million. Of the $389.9 million, $27 million was designated for the 
bureau to "develop a contingency plan in the event sampling is not used in the 2000 
decennial census"; almost $4.1 million was for "modifications to the dress rehearsal" 
(to entail less sampling than originally intended); and $4 million was fortransfer to the 
Census Monitoring l3oard. 12 President Clinton signed this legislation on November 
26, 1997 (P.L. 105-119, III Stat. 2440). 

FY1999 Appropriations 

The Administration sought $848.5 million for the 2000 census in FY1999, 
$493.7 million more than the FYl998 request of $354.8 million. This increase 
reflected the bureau's increased functions as the census year approached. The 
Administration noted that the FY 1999 request "assume[d] the use of sampling in the 
2000 Census," but included funds to comply with the agreement between Congress 
and the Administmtion "to maintain 'two tracks' [preparation for a census with and 
without sampling] and allow for a final decision on the use of sampling by March 1, 
1999."13 

The Senate Appropriations Committee, reporting S. 2260 on July 2, 1998, 
recommended the Administration's requested $848.5 million for Census 2000. The 
Senate committee did not make a final judgment about sampling, but did note its 
"grave concerns about plans for the decennial census."14 The Senate passed S. 2260 
on July 23. Reporting H.R. 4276 on July 15, the House Appropriations Committee 
recommended $952 million for the 2000 census, with an additional $4 million for the 
Census Monitoring Board. Although $952 million far exceeded the Administration's 
request, $476 million of the total was to be withheld until Congress (by March 31, 
1999, after a fonnal request by the President, including updated cost estimates for 
completing the census) passed legislation to release the $476 million. The House 
committee stated that "a final agreement must be reached on the conduct of the 
decennial census, and better infonnation provided on funding requirements, prior to 

lllbid., p. 139. 

lJOffice of Management and Budget, Budget o/the United States Government, Fiscal Year 
1999, Appendix (Washington: GPO, 1998), pp. 192·193. 

14U.S. Congress, Senate Committee on Appropriations, Departments o/Commerce, Justice, 
and State, the Judiciary. and Reluted Agencies Appropriation Bill. 1999, report to 
accompany S. 2260, 1051h Cong., 2nd sess., S.Rept. 105·235 (Washington: GPO, 1998), p. 
78. 
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the expenditure of billions of [taxpayers'] dollars .... ,,\S The House approved H.R. 
4276 on August 5, 1998. 

Under an omnibus appropriations bill signed into law on October 21, 1998 
(P.L. 105-277, 112 Stat. 2681), FY 1999 funding for Census 2000 was $1.027 billion, 
plus $4 million for the Census Monitoring Board. The $1.027 billion figure exceeded 
the House-passed amount by $75 million and the Senate-passed amount, as well as 
the Administration's request, by $178.5 million. Instead of the funding restriction 
voted by the House, the final legislation (Title VI, section 626) funded all CJS 
agencies only until June 15, 1999. Funding for the rest of FY1999 depended on 
enactment of another appropriations measure. 16 This measure was H.R. 1141, 
emergency supplemental appropriations for FY 1999. As agreed to by the confere~ce 
committee, Title III, section 3023, ofH.R. 1141 repealed Title VI, section 626, of 
P.L. 105-277, which would have curtailed FYI999 CJS funds after June 15. 17 "In 
response to a request, not fonnally transmitted, from the Administration," the 
confercncc agrecmcnt included an additional $44.9 million for the 2000 ccnsus in 
FY 1999, provided that Congress received, by June I, 1999, a revised FY2000 budget 
submission for the census, with detailed justification. The conference report stated 
that "The conferees continue to be concerned with the adequacy and timeliness of the. 
budget justification materials previously provided by the Bureau to support their 
budget submissions for the decennial census.,,\8 The House passed H.R. 1141 on 
March 24, 1999, and approved the conference report on May 18. The Senate 
approved the bill on March 25 and the conference report on May 20. H.R. 1141 
becamc law on May 21, 1999 (P.L. 106-31, 113 Stat.57). 

FY2000 Appropriations 

The Administration originally requested $2.790 billion for decennial census 
activities in FY2000. This amount, however, did not reflect the additional FY2000 
funds that the Census Bureau reported it would need to conduct the census without 
reliance on sampling for nonrcsponse followup. The Administration's revised 
FY2000 budget submission sought an extra $1.723 billion for the census, raising the 
fiscal year request to $4.513 ·billion. 

15U.S. Congress, House Committee on Appropriations, Departments ofCommerce, Justice, 
and State, the Judiciary, and Related Agencies Appropriations Bill, Fiscal Year 1999, report 
to accompany !-I.R. 4276, 105 lh Cong., 2Msess., Ii.Rept. 105-641 (Washington: GPO, 1998), 
pp.70-71. 

16U.S. Congress, Conference Committee, 1998, Making Omnibus Consolidated and 
Emergency Slipplemental Appropriations for Fiscal Year 1999, conference report to 
accompany H.R. 4328, H.Rept. 105-825, 105th Cong., 2M sess. (Washington: GPO, 1998), 
pp. 1046-1047, 1100. 

17U.S. Congress, Conference Committee, 1999, Making Emergency Slipplemental 
Approprialiollsjor the Fiscal Year Eliding September 30,1999, and/or Other Pllrposes, 
conference report to accompany H.R. 1141, H.Rept. 106-143, 106th Cong., 1'1 sess. 
(Washington: GPO, 1999), p. 45. 

ISlhid., pp. 31-32, 85. 
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On June 14, 1999, the Senate Appropriations Committee reported S. 1217, 
FY2000 CJS appropriations. Recommending the Administration's original $2.790 
billion census request, without the additional $1.723 billion, the committee expressed 
"grave concerns' about plans for the decennial census. The Committee believes the 
2000 census continues to be at risk of failure."''! The Senate approved the $2.790 
billion when it passed S. 1217 on July 22. 

The House Appropriations Committee, reporting its version of FY2000 CJS 
appropriations, H.R, 2670, on August 2, 1999, recommended $4.476 billion for the 
census. This amount, which included $3.5 million for the Census Monitoring Board, 
more closely approximated the Administration's revised $4.513 billion census requcst 
than did the $2.790 billion in S. 1217. The House committee specified that "Funding 
for the decennial census is provided as an emergency appropriation due to the 
unanticipated costs associated with the recent Supreme Court decision regarding the 
conduct of the 2000 Census, and the delay in receiving the Administration's estimate 
of the cost in the wake of the decision.,,20 On August 5, the House passed H.R. 2670, 
agreeing to the $4.476 billion. Congress approved this amount, designated as 
emergency spending, when it passed the bill on October 20. 

On October 25, 1999, President Clinton vetoed the measure, for reasons 
largely unconnected with the census. The President's veto message expressed 
concern, however, about one census-related provision: "The bill would require the 
Census Bureau to obtain approval from certain committees if it chooses to shift funds 
among eight functions or frameworks. This approval process would impose an 
unnecessary and potentially time-consuming constraint on the management of the 
decennial census."ZI 

Congress incorporated five FY2000 appropriations bills into the conference 
report on a single measure, the Consolidated Appropriations Act for FY2000. The 
CJS appropriations bill, renumbered H.R. 3421, became, by reference, part of the 
consolidated measure, H.R. 3194. The conference reportZ2 was adopted by the House 
on November 18, 1999 and by the Senate on November 19. H.R. 3194 became law 
on November 29 (P.L. 106-113, 113 Stat. 1501). The law provided, as emergency 
spending, $4.476 billion for the census in FY2000 and modified the restraint on the 

19U.S. Congress, Senate Committee on Appropriation.s, Departments oJCommerce, Jus/ice, 
and State, the Judiciwy, and Related Agencies Appropriation Bill, 2000, report to 
accompany S. 1217, I06th Cong., pt sess., S.Rept. 106-76 (Washington:- GPO, 1999), p. 76. 

zOU.S. Congress, HOllse Committee on Appropriations, Departments oJCommerce, Justice, 
alld State, theJlldiciary, and Related Agencies Appropriations Bill, Fiscal Year 2000, report 
to accompany H.R. 2670, 106th Cong., I<I sess., B.Rep\. 106-283 (Washington: GPO, 1999), 
p.67. 

2IU.S. President (Clinton), "Veto Message for Commerce, Justice, and State Appropriations," 
H.Doe. 106-148, 106th Cong., I" sess. (Washington: GPO, 1999), p. 3. 

22U.S. Congress, Conference Committee, 1999, Making AppropriatiollsJor the Govcl'llment 
oj the District oj Columbia and Other Activitie.\· Churgeah/e in Whole or in Part Against 
Revenues ojSaid District Jar the Fiscal Year Ending September 30, 2000, andJor Other 
Purposes, conference report to accompany H..R. 3194. H.Rept. 106-479, 106mCong., IIt scss. 
(Washington: GPO, 1999). . 
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bureau's transfer of funds among functions. P.L. !06-113 also mandated a 0.38% 
government-wide rescission of discretionary budget authority for FY2000. but 
allowed agency heads flexibility in making the cutbacks.23 

As Congress deliberated FY2000 CJS appropriations, it addressed the 
sampling issue only insofar as the Supreme Court's January 25. 1999 decision on the 
matter occasioned toe Administration's request for Sl.723 billion in additional census 
funds. 

The biatus in the sampling debate oc<:urrcd despite the Census Bureau's 
annoullced plan to conduct a survey ofabout 300,000 housing units at the end of the 
2000 census, for ·'accuracy and coverage evaluation" (ACE). This survey will be in 
lieu (.fthe leM survey, and will employ basically the same methods. The ACE survey 
will bc used to "measure and correct ... overall and differential (population] 
eovcrnge,"l4 in other words, to «adjust" the tensus results. (n actordance with P.L. 
I05~119, the bureau will publish two sets of final census figures, adjusted and 
unadjusted. 

FY2001 Appropriations 

The Administration's FY2001 budget request of$421 million for Census 2000 
operations notes that the funding will enable the bureau to complete, among other 
activities, field work for rhe ACE survey.25 An iss~lc that possibly may arise as 
Congress considers the request is what uses to allow for the adjusted data. The 
Supreme Court's January 25 ruling precludes the use of these data for 
reapportionmcnt, but not necessarily in.the fonnulas thut distribute substantial federal 
fund!. to states and locallties, Some in Congress also maintain that the adjusted data 
may be used for within-state redistricting. hut others oppose this use. Congress may 
choose, however, to leave the redistricting question for the states or the courts to 
decide, 

1JOfficc of Marrngement and Budget. Rescission ofFY2()(j() DL~cretl()fwr)' Budget Autharlty. 
OMB Bulletin 00-01, Nov, 24, t999, [hnp:J!www,whitehouse.gov!OMBlbulletins/bOO
OJ,htmJ), visi:ed Feb. 9, 2000. 

$lU.S Bureau of the Census, Updated ~r.,'/{mm(lry" CCI/SU$ 2000 Operational Plan 
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