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Reason Delisted
Alligator, American { Afffvgtor Recovered
pHSSISSIPpIesi)

Bidens, cuneale { Sideny cuneatas Taxonomic revision
Butterfly, Baubama svwallowtail { Heraclides  Act amendment
cndracmon bonhater)

Cactus, Lioyd's hedgehog { Eolinocercuy
HovdiDy

Cactus, spineless hedgehog { fefiinocereus  Invalid taxon name
triviochidiviuy inermizy

Cisco, longlaw { Coregonus alpenac)
Dove, Palau ground { Gallicolumba
cetnifrons)

Duck, Mexican (U.8.A. anly} { Anas "digzi”} Taxonomic reviston
Falcon, American peregrine ( Falen Recoversd
PCregrins anaiunt)

Falcon, Arctic peregrine { fulce pereyrinus  Recovered
tundrinsy

Flycatcher, Palau fantail { Bhipidura fepida) Recovered
Gambusia, Amistad { Geambusia Belicved extingt
antistadensis)

Globeberry, Tumamoe { Tamamovd
mracdengaliil

Hedgehog cactus, purple-spined {
Evhinocerens gngefprannil purnirsus

Taxonomic revision

Believed extinct
Recovered

New mnformation
discovered
Taxonomic revision

Kangaroo, castern gray { Mueropus Recovered

gigantensy )

Kangaroo, red { Mucropus rufus) Recovered

Kangaroo, western gray { Murropns Recovered

[fdiginosusy

Milk-vetch, Rydberg (Lsrragalus periins) New information
discovered

Owl, Palan { Pyroegia podarging Recovered

Pearlymussel, Sampson’s (Lpohlesma Believed extinet
sumpsont)

Pelican, brown (115, Atlantic coast, FIL, Al.) Recovered

{ Pelecanus gecidentalis)

Pennyroyal, Mckitirick ( Hedeomy
apricidaiung)

Pike, blue ( Stizustedion vitrewm glaycyn))

New information
discovered
Believed extinet
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03/11/1967 09/02/1983  Pike, blue ( Stizostedion vitreum glancum)  Believed extinet

10/13/1970 01/15/1982  Pupfish, Tecopa ( Cyprinodon nevadensis  Believed extinct
calidae)

09/26/1986 02/28/2000  Shrew, Dismal Swamp southeastern ((Sorex New information

' longirostris fisheri) discovered

03/11/1967 12/12/1990  Sparrow, dusky seaside (_Ammodramus Believed extinct
maritimus nigrescens)

06/04/1973 10/12/1983  Sparrow, Santa Barbara song ((Melospiza  Believed extinet
melodia graminea)

11/11/1977 11/22/1983  Treefrog, pine barrens (FL pop.) (Ivla New information
andersonii) discovered

09/13/1996 04/26/2000 Trout, coastal cutthroat (Umpqua R.) { Taxonomic revision
Oncorhynchus clarki clarki)

06/14/1976 02/29/1984  Turlle, Indian flap-shelled (_Lissemys Erroncous data
punciaia punctata)

06/02/1970 06/16/1994  Whale, gray {cxcept where listed) ( Recovered

Eschrichtius robustus)
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Current Status Species Name Status Change

T Argali (Kyrgyzstan, Mongolia, Tajikistan} (_ Ovis 06/23/1992; E->T
(RIO0H)

T Birch, Virginia round-lcaf ( Beruda wber) 11/16/1994; E->T

I Butterfly, Schaus swallowtail { Heraclides aristodemus  08/31/1984: T->2
PORCCARIS)

T Caiman, Yacare { Caimun crocodilus vacare) 05/04/2000: E->T

E Cavefish, Alabama ( Speoplatyrhimis poulsoni) 09/28/1988: T->E

T Chimpanzee (captive) ( Pan troglodytes) 03/12/1990: E->T

E Chimpanzee, pygmy (an paniscus) 03/12/1990: T->E

T Crocodile, Nile ( Crocodylus niloticus) 09/30/1988: E->T, 06/17/1987:

E->T

T Crocodile, saltwater (Australia) ( Crocodylus porosuy)  06/24/1996: E->T

T Daisy, Maguire (_£rigeron maguirei) 06/19/1996: E->T

T Darter, snail { Percing tanasi) 07/05/1984: E->T

T Eagle, bald (lower 48 States) (_Haliaeetus lencocephalus)07/12/1995: E->T

T Four-o'clock, Mackarlane's ( Mirahifis macfarianei) 03/15/1996: E->T

T Goose, Aleutian Canada ( Branta canadensis 12/12/1990: E->T
lewcopareia)

T Leopard (Gabon to Kenya & southward) {_Panthera 01/28/1982: E->T
peiidus)

T Monarch, Tinian ( Monarcha takatsukasae) (04/06/1987: E->T

T Pearlshell, Louisiana { Margaritifera hembeli) 09/24/1993: E->T

T Pogonia, small whorled (_fsotria medeoloides) 10/06/1994: E->T

T Prairie dog, Utah (Cyviomys parvidens) 05/29/1984: E->T

E Salmon, chinook {winter Sacramento R.) (3/23/1994: T->1=
Oncorlnvnchus ishawytscha)

T Salmon, chinook (spring/summer Snake R.) ( 11/02/1994: T->E
Chicorhynchus ishawyisch)

T Salmon, chinook (fall Snake R.) ( Oncorhynchus 11/02/1994; T->E
Ishawytscha)

E Sea-lion, Steller (western pop.) (_Eumetopias jubatus)  06/05/1997: T->E, 05/05/1997:

T->E

T Trout, Apache ( Oncorhiynchus apache) 07/16/1975: E->T

T Trout. greenback cutthroat {_ Oncorhynchus clarki 04/18/1978: E->T
STOnIAas)

T Trout, Lahontan cutthroat { Oncorhvnchus clarki 07/16/1975: E->T
henshenwi)

T Trout, Paiute cutthroal { Oncorbynchus clarki seleniris) 07/16/1975; E->T

E Wolf, gray (lower 48 States, except MN and where XN; 03/09/1978: T->E

Mexico) ( Canis {fupuy)
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News Release

ENDANGLERED SPECIES ACT SUCCESSES RECOUNTED AS ADJUNCT TO
INTERNATIONAL MIGRATORY BIRD DAY

For release May 9, 1996 Ken Burton 202-208-5634

As Americans celebrate International Migratory Bird Day May 11, they can be heartened by the
success of the Endangered Species Act: nearly 50 of the 90 U.S. birds classified as either
endangered or threatened are either stable or increasing in number.

"Birds are such a part of our daily life--we sce them and watch them every day--that we
sometimes take them for granted until that day when we suddenly realize they arc gone. No one
will ever again see a passenger pigeon or a Santa Barbara song sparrow. They arc extinct. Today
should give us pause to reflect on all that birds mean to us,” said Mollie Beattie, Director of the
U.S. Fish and Wildlife Service.

Beattic noted that the American bald eagle, peregrine falcon, and brown pelican are examples of
birds that are well on their way to recovery, while the California condor and the whooping crane
are encouraging examples of how spectes can be rescued from the brink of extinction.

Twenty-five years ago, the bald eagle was in danger of extinction throughout most of its range.
Habitat loss, illegal shooting, and a contaminated food chain took the bird from an estimated
population of 25,000 to 75,000 nesting eagles in 1782, when the bird was adopted as the national
symbol, to fewer than 450 nesting pairs in the lower 48 states by the 1960s.

Banning the pesticide DDT, which caused eggshells to thin and break before hatching, played a
major role in the eagle's recovery, along with the added protection and recovery cfforts under the
Endangered Species Act. Today, eagles have rebounded to more than 4,500 nesting pairs in the
lower 48 states and their comeback led the Service to reclassify the bird in 1995 from endangered
to threatened.

The pcrégrinc falcon, a bird never highly abundant in the United States, was likewise seriously
affected by the ingestion of DDT. In the 1930s and 1940s, the peregrine population was
estimated at about 500 brecding pairs in the eastern United Stales and about 1,000 pairs in the
West and in Mexico. By the mid-1960s, the bird had been eliminated from nearly all of the
eastern 1J.8. and the decline was spreading westward. Following restrictions on the use of DDT
and concerted recovery and reintroduction efforts, there are now about 1,200 breeding pairs of
peregrine falcons in the lower 48 states and Alaska and the Service 1s considering removing the
bird from the list of threatened and endangered species.

The brown pelican has few natural cnemies; their biggest threats have come from man. In the late
19th and carly 20" centuries, pelicans were hunted for their feathers, which were used to adorn



r!

women's clothing and hats. Following World War I, fishermen, convinced pelicans were
decimating catches, slaughtered the birds by the thousands; by the 1940s, DD'T became the
newest threat, Eventually, studies showed that pelicans were not harming commercial fisheries
and in 1970 the birds were listed as an endangered species. Pelicans began to recover following
the 1972 ban on DDT and the Atlantic Coast population was removed from the endangered list in
1985, although the birds remain listed as endangered in the U.S. Gulf and Pacific coasts.

An estimated 500 to 1,400 whooping cranes inhabited North America in 1870. Habitat loss and
shooting took a heavy toll on whooping cranes during the settlement of the West; one of two
flocks that remained was devastated when a hurricane hit Louisiana in 1940. The whooping crane
does not reach breeding maturity until the age of 4 and then produces two egys; only a single
offspring, however, normally survives. Consequently, the species is less capable of a quick
recovery from any appreciable population loss.

The tallest bird in North America at § feet, and with a wingspan of 7 feet, the whooping crane
was declared endangered in 1967. Since then, the Service has conducted an ambitious captive
breeding and recovery program. Nesting sites are now protected in Canada and the United States.
The success of the Service whooping crane program has led to the program's adoption by
countries seeking to protect other crane species.

The California condor may have started its long decline as early as the 1890s. By the late 1970s,
there were 25 to 30 remaining in the wild but by 1983, the number had dwindled to fewer than a
dozen. In 1987, the Service removed the last condor from the wild after 4 of 5 breeding pairs
disappeared. While no single event has been identified as the reason for the condor's decline,
shrinking natural habitat undoubtedly played a part as condors prefer huge open areas in which
to hunt for food. Condors and their eggs were also itlegally collected over the years. Some
succumbed to poison and thers were killed in collisions with power lines.

The 25-pound birds have a wingspan of 9 1/2 fcet and may not start breeding until they are 7 or 8
years of age; even then, condors will produce only a single egg every other year. A fledgling ts
dependent upon its parents through the next breeding season. Today, however, thanks to an
cnergetic captive-breeding and reintroduction program, there are 104 condors in existence; 17
are living in the wild and the remainder in breeding facilities. A scarch for appropriate habitat
goes on, including a proposal to reintroduce the bird into the Grand Canyon, and the outlook for
this giant creature is more promising today than it was just 5 years ago.

"International Migratory Bird Day is a good time to reflect on how birds contribute to all facets
of our national life,” Beattie said. "They are vital creatures. Birds contribute to the economy.
They are useful. They arc the balance wheel that keeps the insect world from overwhelming
people. They are endlcssly fascinating to watch and they accent the seasons in wonderful ways.
The national symbol of the United States is a bird. The choice was not an accident.”

-FWS-
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Gray Wolves Rebound;
U.S. Fish and Wildlife
Service Proposes to
Reclassify, Delist
Wolves in Much of
United States

:
Contact:
Dan Sobicck, External Affairs
612-713-5403
Dan_Sobieck@fws.gov
Hugh Vickery, External Affairs
202-208-1456
Hugh_Vickery@fws.gov
Ron Refsnider, Listing Spec.
612-713-5346
Ron_Refsnider@fws.gov
Ed Bangs, Recovery Spec.
406-449-5225 x-204
Ed_Bangs@flws.gov

Robust wolf populations in the upper Great Lakes area and a successful wolf
reintroduction program in the nerthern U.S. Recky Mountains have prompted the
Interior Department's U.S. Fish and Wildlife Service to formally propose to reclassify
the gray wolf from endangered to threatened in some parts of the country and
remove the species from the Endangered Species list in other areas. The move by
the Service would affect the status of gray wolves throughout most of the
conterminous 48 states; however, Mexican gray wolves in the Scuthwest would
remain endangered, as would red wolves (a separate wolf species} in the Southeast.

"Wolves are a living symbol of the regard Americans have for things wild,” said
Interior Secretary Bruce Babbitt, "We as a people have made the choice ta do the
right thing and brin? these animals back from the brink of extinction. We have
weigl'#ad the cost of saving an irreplaceable part of our world and found it to be worth
our effort.”

"The Endangered Species Act gave us the tools we needed to achieve this
milestone," said Service Director Jamie Rappaport Clark. "We used the law's
protections and its flexibility to structure wolf recovery to meet the needs of the
species and those of the people. This is truly an endangered species success story.”

Gray wolves throughout the conterminous United States are currently listed as
endangered, except in Minnesota where they are considered threatened. Welves in
Alaska are not protected by the Endangered Species Act (ESA). Under the Service's
proposal, gray wolves in the conterminous 48 states would be divided into four
distinct population segments (DPSs), each to be addressed individually;

« Western Great L.akes population (includes states of Minnesota, Michigan,
North Dakota, South Dakota, and Wisconsin}, Because of continued wolf
population increases, wolves in these states would be reclassified from
endangered to threatened, joinin% Minnesota wolves in this classification. As a
result, all wolves in the Western Great Lakes DPS would receive the same
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level of protection under the ESA. In addition, increased management
flexibility would be permitted through the use of a special rule for control of
wolves preying on domestic animals, as is currently the case for wolves in
Minnesota,

« Northeastern Population (includes states of Maine, New Hampshire, New
York, and Vermant); Wolves in these four states would be reclassified from
endangered to threatened. Despite the absence of documented wolf
populations in the Northeast currently, the Service believes there is high
potential for wolf recovery in these states, which fall within the gray wolf's
historical range. A special rule accompanying the reclassification would
facilitate any future restoration efforts.

« Western Population (includes states of Colorado, |daho, Montana, QOregon,
Utah, Washington, Wyoming, and portions of Arizona and New Mexico):
These wolves would be reclassified from endangered to threatened. The
non-essential, experimental status of wolves in the Yellowstone National Park
area and central [daho would remain, and a special rule would extend similar
flexible conservation and control measures to the entire Western population.

» Southwestern (Mexican gray wolf) Population {includes portions of Arizona,
New Mexico, Texas, and Mexico). Wolves in these areas would retain their
current status of endangered. This includes Mexican gray wolves reintroduced
in 1998 and 1999 to reestablish a wild population; 22 Mexican wolves
currently live in the wild.

« Remainder of the Conterminous 48 States: All or portions of 30 states lie
outside the four areas described above, Gray wolves are not believed to be
present in those parts of the country, and their restoration in these areas is not
necessary in order to achieve wolf recovery under the ESA. Therefore, the
Service proposes to delist, or remove from ESA protection, any wolves that
may occur there now or in the future.

Gray woives once recamed most of the North American continent. In the United
States, wolf populations began to decline as European settlers moved west,
Although many wolves were killed by hunters and trappers, the advent of
government-sponsored predator control programs and the widespread use of
ﬁoisons during the 1800s spurred the elimination of woelves throughout much of their

istorical range. By the 1950s, wolves were virtually gone from the Lower 48 States
except for a small population in northeastern Minnesota and on Isle Royale,
Michigan. In 1967, gray wolves were listed under the first federal endangered
species law; they gained additional protection in 1973 upon the passing of the
current ESA. Endangered species are those considered likely to become extinct,
while those listed as threatened are considered likely to become endangered.

The Service's proposal to delist or reclassify gray wolves comes at a time when
Eastern wolf populations in some areas have reached or exceeded the numerical
goals needed for recovery. In Minnesota, where wolves were never completely
extirpated, numbers climbed from less than 1,000 in the early 1970s to a 1997-98
estimate of 2,445 animals. Except for a small population on Michigan's Isle Royale,
wolves were completely eliminated from the other Great Lake states. Today wolves
inhabit much of northern Wisconsin and the Upper Peninsula of Michigan. The
Wisconsin wolf population is currently estimated at 248, while Upper Michigan hosts
2186 animals. Isle Royale National Park contains 28 wolves. These numbers exceed
recovery goals for the eastern United States, as detailed in the 1992 revision of the
1978 Eastern Timber Wolf Recovery Plan.

The Service intends to work closely with state, tribal and private partners to explore
options for wolf recovery in the Northeast region. Some waork has already been done
to assess the capability of the habitat to sustain a wolf population and to identify
roadblocks to recovery. The Service is particularly sensitive to the needs of private
landowners, as their cooperation is essential if recovery is to occur, An education
and inforn:jation campaign will explain the implications of any recovery proposal
considered.

"Since the passage of the Endangered Species Act, which extended protection to
wolves in the early 1970s, wolves in the East have made a remarkable recovery,”
said Clark. "Our efforts in the eastern United States focused on the Minnesota
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population, as well as wolf expansion into Wisconsin and Michigan,” Clark said.
"However, there is also suitable wolf habitat available in the Northeast and a nearby
source population of wolves in Canada, so our proposal would also offer federal
protection for Northeastern wolves should states or tribes be interested in restoring
the species there.”

In the northern Rocky Mountain states of Idaho, Wyomin?. and Montana, progress
toward wolf recovery has followed quickly on the heels of the Service's historic
reintroduction of waives into Yellowstone National Park and central [daho in 1995
and 1996. Those efforts re-established wolf populations in areas where the animals
had been completely eliminated in the 1920s. Wolves in Yellowstone and central
Idaho now number over 250. An additional population of naturally occurring gray
wolves, numbering at least 63, live in northwestern Montana.

"The quick success in the northern Rocky Mountains means we can move forward to
propose reclassifying those wolves to the less serious threatened status,” Clark said.
"This status allows biologists and other wolf professionals more flexibility to manage
growing wolf populations and address the needs of people who live, ranch, and farm
in wolf country.”

The comeback of the wolf can be credited to efforts under the ESA that provided
scientific research, conservation and management programs, and education efforts
that helped increase public understanding of wolves. Re-introduction programs in the
northern Rocky Mountains and southwestern U.S., along with restoration of native
prey species such as elk and deer, have spurred recovery progress. Partnerships
among federal agencies, Native American tribes, state conservation agencies, and
private interest groups have also been instrumental in wolf recovery. The Service's
proposal, to be published in the Federal Register on July 13, begins a year-long
process which includes soliciting information from the public on the status of gray
wolves in the Lower 48 States, Public informational meetings will be held to gather
input from states, Native American tribes, interest groups and members of the public.
The Service will consider all information and comments received before making a
final decision to change the status of the wolf. During that time, gray wolves wil

retain their current protection under the ESA.

Comments concerning this proposal may be mailed to. Content Analysis Enterprise
Team, Wolf Comments, 200 East Broadway, PO Box 7663, Room 301, Missoula,
Mantana 59807. Comments also may be submitted by electronic mail to:
graywolfcomments@fws.gov. The subject line of all electronic mail submissions must
read:; "Wolf Comments.” Comments may also be submitted by facsimile to
406-329-3021, and should have the subject: "Wolf Comments.” All comments must
include the name of the submitter in order for us to consider them in our final
decision. Comments must be received by November 10, 2000. All comments and
materials received will be available for public inspection, by appeintment, during
normal business hours at the address above and at other Service focations.

Public informational meetings and formal public hearings on the proposal will be held
during the comment period at locations across the range of the gray wolf. Requests
for formal public hearings must be made in writing and must be received no later
than August 27, 2000. Hearing requests may be submitted by using any of the
addresses for wolf information.

The U.S. Fish and Wildlife Service posts information about gray wolf populations at
http://midwest.fws.gov/walf on the Internet. Individuals or groups wishing to be
placed on the Service's mailing list to obtain updates on the wolf's status also can
write: U.S. Fish and Wildlife Service, Gray Wolf Review, 1 Federal Drive, Fort
Snelling, MN 55111-4056 or use either the graywolfmail@fws.gov or
http://midwest. fws.gov/iwolf address or by calling the Service's gray walf information
line at 612-713-7337. Facsimile requests may be submitted at 612-713-5292.
Additional information about the times and locations of public meetings can also be
obtained from these sources.

The U.8, Fish and Wildlife Service is the principal Federal agency responsible for
conserving, protecting and enhancing fish, wildlife and plants and their habitats for
the continuing benefit of the American people. The Services manages the
93-million-acre National Wildlife Refuge System of more than 520 naticnal wildlife
refuges, thousands of small wetlands and other special management areas. It also
operates 66 national fish hatcheries, 64 fish and wildlife management assistance
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offices, 64 Fishery Resource Offices and 78 ecological services field stations. The
agency enforces Federal wildlife laws, administers the Endangered Species Act,
manages migratory bird populations, restores nationally significant fisheries,
conserves and restores wildlife habitat such as wetlands, and helps foreign
governments with their conservation efforts. It also oversees the Federal Aid
program that distributes hundreds of millions of dollars in excise taxes on fishing and
hunting equipment to state fish and wildlife agencies. -FWS-

External Links:

Grey Wolf Recovery Something to Howl About

Back to Top

A Web site of the U.S. Fish and Wildlife Service.

Please see our disclaimer and external links policy.
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U.S Fish'& wildlife Service

FINAL
ENVIRONMENTAL
IMPACT STATEMENT
RELEASED ON
REINTRODUCTION OF
GRIZZLY BEARS IN THE
BITTERROOT
ECOSYSTEM IN
WESTERN MONTANA
AND CENTRAL IDAHO

Contact:
Sharon Rose 303-236-7917, x415
Joan Jewett 503-231-6121

The U.S. Fish and Wildlife Service today announced the availability of a final

Environmental Impact Statement (EIS) describing the agency's preferred alternative

for reintroducing grizzly bears into the Selway-Bitterroot Wilderness and Frank

Church--River of No Return Wilderness areas of [daho and Montana. The

reintroduced bears would be designated as a nonessential, experimental population

%nd would be under the management of a 15-member Citizens Management
cmmittee.

The issuance of the final EIS represents the next step in the decision-making
process on reintroduction of grizzly bears into the Bitterroot Ecosystem, and the
Service is inviting the public to submit comment on the plan, After reviewing the
comments, the agency will issue a final decision on the plan later this year.

If the Service adopts the preferred alternative, a special rule under Section 10 (j) of
the Endangered Species Act will be finalized to establish the nonessential
experimental population and set up the framework for management by the Citizens
Management Committee. A designation as a nonessential experimental population
permits mare flexibility in the management of species that are reintroduced to their
historic range.

if the Service decides to go forward with the plan outlined in the EIS and funding is
available, the agency would first establish the Citizens Management Committee,
made up of local citizens and representatives from State and Federal agencies and
the Nez Perce Tribe. Their job would be to implement grizzly bear recovery and
develop policies and plans for management of grizzly bears in the experimental area.

“The conservation of threatened and endangered species is at its heart a partnership
between the government and the people," said Service Director Jamie Rappaport
Clark. "The establishment of a Citizens Management Committee is a unique and
innovative way to recover grizzly bears in the Bitterroot and will allow focal citizens
the opportunity to oversee conservation efforts. It is a reflection of the Service's
commitment to work with states, tribes and local communities.”

During the first year, the Service also would install bear-proof trash cans and other
sanitation equipment in key areas and conduct information and education programs
for the public in western Montana and central Idaho. The actual reintroduction of the
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bears would occur ne earlier than the second year of the plan. The bears would be
located largely on Federal land in remote wilderness areas where they are unlikely to
come into contact with people.

The purpose of reintreducing grizzlies weuld be to enhance the species potential for
recovery in the lower 48 states. An estimated 50,000 grizzly bears lived in the
contigucus United States prior to European settlement. Grizzly bears have been
eliminated from approximately 98 percent of their historic range in the lower 48
states. Today, approximately 1,000-1,100 grizzly bears remain in & scattered
pepulations in Montana, Idaho, Wyoming, and Washingten. Only two areas in the
country {the Yellowstone Ecosystem and-the Northern Continental Divide Ecosystem
which includes Glacier National Park and the Beb Marshall Wilderness) have
populations of several hundred grizzlies. The other three populations have
approximately five to 50 grizzly bears each.

The grizzly bear is a native species of the Bitterroot Ecosystem and was once
common there. Grizzlies were eliminated from the Bitterroots by the 1940's after a
century of intensive persecution. Of all remaining unoccupied grizzly bear habitat in
the tower 48 States, the Bitterroot Mountains wilderness area has the best potential
for grizzly bear recovery. This area has the components of quality grizzly bear
habitat. As such, the Bitterroot Ecosystem offers excellent potential to recover a
heaithy population of grizzly bears and to boost long-term survival and recovery
prospects for this species in the contiguous United States. Recovery of endangered
species, and their removal from the list of endangered species, is the ultimate goal of
the Endangered Species Act.

Under the plan cutlined in the EIS, the Service would reintroduce a minimum of 25
grizzly bears into 25,140 square miles of the Selway-Bitterrcot Wilderness over a
period of 5 years. The bears would be taken from areas in Canada and the United
States that have healthy populations of grizzly bears living in habitats similar to those
found in the Bitterroot ecosystem.

All reintroduced bears would be radio-collared and monitored to determine their
movements and how they use their habitat, and to keep the public informed through
media outreach of general bear locations and recovery efforts. Under the plan, the
Service would only consider bears with no known history of conflicts with people for
reintroduction.

Suitable bears would be released at remote wilderness sites within the Bitterroot
Mountains of east-central Idaho that have high quality bear habitat and low likelihood
of human encounters, By designating the reintroduced grizzly population as
nonessential experimental, bears that frequent areas of high human use, act
aggressively toward humans, or attack livestock would be relocated or destroyed,
based on actions in the Interagency Grizzly Bear Guidelines.

The grizzly bear gets its grizzled appearance from long, silver-tipped guard hairs
above a brownish coat that can range in shade from blond to black. It has long,
light-colored foreclaws (4 inches or more long), a hump between its high shoulders,
and a dish-shaped face. An adult female weighs in at 250 to 350 pounds, while a
male reziches 400 to 600 pounds. In Idaho and Montana, grizzlies breed from May
through July, with most activity in June. They hibernate from November through April.
Young born in January during hibernation nurse for almest one year. Females
mature at age 4 to 6 and have one to four cubs {usually two) every third year
thereafter. Cubs usually stay with their mother for two years, then strike out to
establish their own home range. Grizzly bears require a large area for movement and
food searches, The bear is an omnivore that feeds on berries, whitebark pine nuts,
dead animals, bulbs, roots, grasses, and insects. -

Public comments on the final environmental impact statement are welcome and
should be sent to Grizzly Bear Recovery Coordinator, U.S. Fish and Wildlife Service,
University Hall- Room 309, University of Montana, Missoula, MT 59812 or
electronically mailed to by April 24, 2000. The document also is available for viewing
and downloading at .

The U.S. Fish and Wildlife Service is the principal Federal agency responsible for
conserving, protecting and enhancing fish, wildlife and plants and their habitats for
the cantinuing benefit of the American people. The Service manages the
93-million-acre National Wildlife Refuge System which encompasses moere than 520
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national wildlifa refuges, thousands of small wetlands and other special management
argas. it alse operatas 66 national fish hatcheries, 64 fishery resource offices and 78
epolagical services field siations. The agency enforces Federal wildlife [aws,
administers the Endangered Species Act, manages migratory bird populations,
restores nationally significant fisheries, conserves and restores wildlife habitat such
as watiands, and heips forgign governments with their conservation efforts. i alsa
oversees the Federal Aid program that distributes hundreds of miflions of dollars in
excise taxes on fishing and hunting equipment to state fish and wildlife agancies.
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Status Species Name ‘ 41 Rules
T Argali { Ovis ammon) 17.40()
T Baboon, gelada { Theropithecus gelada) 17.40(c)
T Bear, grizzly ( {/rsus arcitos horeibilis) 1740(k)
T Bear, Louisiana black ( Ursus americanus haeolus) 17.40(1)
T Chimpanzee (_Pan_troglodyres) 17.40(¢)
T Elephant, African { Loyodonta africana) 17.40(¢)
T Langur, long-tailed {_Presbytis potenziani) 17.40(c)
T Langur, purple-faced ( Presbytis senex) 17.40(c)
T Leopard { Panthera pardus) 17.40(f)
T Loris, lesser slow { Nyciicebus pygmagtis) 17.40(c)
T Lynx, Canada { Lynx canadensis) 17.40(k)
T Macagque, Formosan rock { Macaca cyclopis) 17.40(c}
T Macaque, Japanese { Mucaca fitscata) : 17.40(c}
T Macaque, stump-tailed { Macaca arcloides) 17.40(c)
T Macaque, Toque { Macaca sinica) 17.40{c}
T Monkey, black howler ( dlonatia pigra} 17.40(c}
T Prairie dog, Utah { Cynomys parvidens) 17.40(3)
T Tamarin, white-footed { Sagninus feucopus) 17.40(c}
T Tarsier, Philippine { Tarsius syrichta) 17.40{(c}
T Wolf, gray { Canis lupus) 17,45
Birds
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Status
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Species Name

Eagle, bald { Haligeeins lencocephalusy

Gnatcatcher, coastal California ( Palioptila californica californica’

Reptiles

Ntatus

B B B e B e B

Species Name

Caiman, Yacare { Caiman crocodilus yacare)
Crocodile, Nile ( Crocodyius niloticus)
Crocodile, saltwater { Crocodylus porosus)

Sea turtle, green ( Chelonia mydas)

Sea turtle, loggerhead { Carefia careita)

Sea turtle, olive ridley ( Lepidochelys elivaceq)
Skink, bluetail mole { Enmeces egregins ividug)
Skank, sand { Neoseps reynofdsiy

Amphibians

Stafux
T

Fishes
Ntafus
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Specios Name
Salamander, San Marces { furyveea nana)

Species Name

Catfish, Yaqu {[oralurus pricef)

Chub, Chihughua ( Cila nigrescens)

Chub, Hutton tur { (fila bicelor ssp.y

Chub, slender { forimvsiax cahni)

Chub, Sonora ( Gila ditacnia)

Chub, spotfin ( Cyprinella monacha)

Dace, desert { Lremichthys acros)

Dace, Foskett speckled { Rhinichthys osculuy ssp.)

Diarter, bavou { Etheostoma rubrim)

Darter, leopard { Percing pantherina)

Darter, Niangua { Jitheostoma nianguae)

Diarter, slackwater { Frhensoma boschungi)

Madiom, vellowfin { Nomrws flavipinnis}

Minnow, loach { Harova cobitis)

Sculpin, pyumy { Conus pygmacusy

Shiner, beautiful { Cyprinella formosal

Shiner, Pecos bluntnose { Notropis simuys pecosensisy
Sitverside, Waccamaw { Menidia extensa)

Spikedace { Meda flgida

Spineduce, Big Spring { Lepidameda moifispinis pratensts)
Spinedace, Little Colorado { Lepidomeda vingia)
Springfish, Ratlroad Valley ( Crenichthys nevadag)
Sturgeon, Quif { deipenser oxyrincins desotod)

Sucker, Warner ( Ceatastonius warnerensis)

Trout, Apache ( Qncorhivichus apache)

Trout, bull { Salvelinuy conflientis)

Trout, greenback cutthroat { Oncorhynchus clarki stomias)
Trout, Lahontan cutthroat { Oncorbvachus clarki henshawi)
Troat, Little Kern golden { Oncorhynchus aguabonita whitei)
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41> Rules
17.41¢a)
17.41(b)

4D Rules
17.42(g)
17.42(c)
17.42(c)
17.42(b)
17.42(h)
17.42(b)
17.42{d}
}7.42{d}

4D Rules
17.43(a)

41) Ruales
17.44(h)
17.44(g}
17.44(3)
17.44{c)
17.44(0)
17.44(c)
17.44(m)
17.44())
17.44(b)
17.44{d)
17.44(k}
17.44(c)
17 44(c)
17.44(q}
17 44¢u}
17 44(h)
17444}
17.44{3}
17.44(p}
17.44(1)
17.44(t)
17.44(n)
17 44(v)
17.44(hH
17.44(a)
17.44(w),17.44(x)
17.44(D
17.44(a)
17.44(e)
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T Trout, Paiute cutthroat { Oncorhynchus clarki seleniris) 17.44(a}
Crustaceans

Status Speciex Name 41} Rules
T Isapod, Madison Cave { dntrolang lira) 17.45(a)

Teotal number of speciey is 62.
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NOTICE: This opinton is subject 1o formal revision before publication in the preliminary
print of the United States Reports. Readers are requested o notify the Reporter of Decisions,
Supreme Court of the United States, Washington, D.C. 20843, of any typographical or other
formal errors, in order that corrections may be made before the preliminary print goes to
press.

SUPREME COURT OF THE UNITED STATES

No. 94-859

BRUCE BABBITT, SECRETARY OF THE INTERIOR, et al , PETITIONERS v. SWEET HOME
CHAPTER OF COMMUNITIES FOR A GREAT OREGON et al.

on writ of certiorari to the united states court of appeals for the disteict of columbia cireuit
[June 29, 1995]

Justice Stevens delivered the opinion of the Court,

Section 9(a}{1) of the Endangered Species Act provides the following protection for endangered
species: 1ol

*Except as provided in sections 1535{g)}2) and 1539 of this titie, with respect to any endangered species

- of fish or wildlife listed pursuant to section 1533 of this title 1t is unlawful for any person subject to the
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jurisdiction of the United States 1o

"(B) take any such species within the United Seates or the territorial sea of the United States] " 16 US.C.
§ 1538(a)(1).

Section 3(19) of the Act defines the statutory term “take™

¥

"The term "take’ means 1o harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to
attempt to engage m any such conduct.” 16 U S C § 1532(19)

The Act does not further define the terms it uses to define "take " The Interior Diepartrnent regulations that
implement the statute. however, define the statutory term "harm™:

“Harnr in the definition of "take' in the Act means an act which actually kills or injures wildlife. Such act
may include sigmificant habitat modification or degradation where it agtually kills or injures wildlife by
significantly impairing essential behavioral patterns, including breeding, feeding, or sheltering.” 30 CFR §
17.3(1994),

This regulation has been in place since 1975, 221

A limitation on the §% “take” prohibition appears in §10(a){1)(B) of the Act, which Congress added by
amendment in 1982, That section authorizes the Secretary to grant a permit for any taking otherwise
prohibited by §9(a} 1 B} "if such taking is incidental to, and not the purpose of, the carrying out of an
otherwise lawtul activity,” 16 U S.C, § 1539(a)}{1 B}

In addition 1o the prohibition on takings, the Act pravides several other protections for endangered
species. Section 4, 16 ULS.C, § 1533 commands the Secretary to identify species of fish or waldlife that are
in danger of extinction and to publish from time to time hists of all species he determines to be endangered
or threatened. Section 5, 16 US.C. 8 1534 authorizes the Secretary, in cooperation with the Statss, see 16
11.8.C. § 1533 to acquire land 1o aid in preserving such species. Section 7 requires federal agencies to
ensure that none of their activities, including the granting of licenses and penmits, will jeopardize the
continued existence of endangered species "or result in the destruction or adverse modification of habitat
of such species which is determined by the Secretary . . . to be cnitical.” 16 U.S.€. § 1536(a)}2).

Respondents in this action are small Tandowners, logging companies, and famslies dependent on the forest
products industoes in the Pacific Northwest and 1n the Southeast, and organizations that represent their
mterests. They brought this declaratory judgment action against petitioners, the Secretary of the Interior
and the Director of the Fish and Wiidlife Service, in the United States District Court for the Distriet of
Columbia to challenge the statutory validity of the Secretary's regulation defining "barm,” pacticularly the

inclusion of habitat modification and degradation in the definition. 123} Respondents challenged the
regulation on its face. Their complaint alleged that apphication of the "harm” regulation to the red

cockaded woodpecker, an endangered species, 124 and the northern spotted owl, a threatened
species, B3] had injured them economically. App. 17-23.
Respondents advanced three arguments to support their submission that Congress did not intend the word

"take” in §9 to include habitat modification, as the Secretary’s "harm” regulation provides. Fisst, they
correctly noted that language in the Senate’s ariginal version of the ESA would have defined "ake" to
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include "destraction, raodification, or curtattment of [the] habitat or range” of fish or wildlife, 28 byt the
Senate deleted that language from the bill before enacting it. Second, respondents argued that Congress
intended the Act's express authorization for the Federal Government to buy private land m order to
prevent habitat degradation in §5 to be the exclusive check against habitat modification on private
property. Third, because the Senate added the term "harm” to the definition of "ake” in a floor amendment
without debate, respoudents argued that the court should not interpret the term so sxpansively as o
include habitst modification. '

The Distnct Court considered and rejected each of respondents’ arguments, finding "that Congress
mtended an expansive interpretation of the word “take,” an interpretation that encompasses habitat
medification.” 806 F. Supp. 279, 285 (1992). The court noted that in 1982, when Congress was aware of a
fudicial decision that had applied the Secretary's regulation, see Falila v. Hawaii Dept. of Land and
Natural Resources, 639 F. 2d 495 (CAS 1981} fPalila 1), it amended the Act without using the
apportunity to change the definition of “take.” 806 F, Supp., at 284, The court stated that, even had it
tound the ESA " “silent or ambiguous' * as to the authority for the Secretary's definition of "harm,” it
would nevertheless have upheld the regulation as a reasonable interpretation of the statute. /d., at 285
{quoting Chevron U, X A. Inc. v. Natural Resources Defense Conncil, Inc., 467 U8, 837, 843 {1984)),
The District Court therefore enteved summary judgment for petitioners and dismissed respondents’
complaint,

A divided panel of the Court of Appeals inttially affirmed the judgment of the District Court. 1 F 3d 1
{CADC 1993). After granting a petition for rehearing, however, the panel reversed. 17 F. 3d 1463 (CADC
19543, Although acknowledging that *{tjhe potential breadth of the word “harm' is indisputable," 14, at
1464, the majority concluded that the immediate statutory context in which "harm” appeared counseled
against a broad reading; like the other words in the definition of “1ake,” the word "harm" should be read as
apolying only to "the perpetrator's direct application of force against the animal taken . . . . The forbidden
acts fit, i ordinary language, the basic model "Ahit B " 24, at 14635, The majority based its reasoning on
a canon of statutoty construction called noscitur a sociis, which holds that a word is known by the
company it keeps. See Neal v. Clark, 95 U.S. 704, 708-709 (1878).

The majority claimed support for its construction from a decision of the Ninth Circuit that nasrowly
construed the word "harass” 1n the Marine Manunal Protection Act, 16 US.C. § 1372a)(2¥ A}, see United

States v, Hayashi, 5 F, 3d 1278, 1282 {1993}; from the legisiative history of the ESA, B2 from its view
that Congress must not have intended the purportedly broad curtaiiment of private property rights that the
Secretary's mterpreiation permitted; and from the ESA's land acquisition provision in §3 and restriction on
federal agencies' activitiey regarding habitat in §7, both of which the court saw as evidence that Congress
had not intendad the §9 "take” prohibition to reach habitat modification. Mest prominently, the cournt
performed a lengthy analyais of the 1982 amendment to §10 that provided for “incidental take permits”
and concluded that the amendment did not change the meaning of the term "take" as defined in the 1973
statute, 1281

Chief Judge Mikva, who had announced the panel's original decision, dissented. See 17 F. 3d, at 1473.1n
his view, a proper application of Chevron indicated that the Secretary had reasonably defined "harm,”
because respondents had failed to show that Congress unambiguously manifested its intent to exclude
habitat modification from the ambit of “take.” Chief Judge Mikva found the majonity's reliance on noscitur
@ socits inappropriate in light of the statutory language and unnecessary in light of the strong support in
the legisiative history for the Secretary’s interpretation. He did not find the 1982 "incidental take permit”
amendment alone sufficient to vindicate the Secretary’s definition of "harm," but he believed the
amendment provided additional support for that definitton because it reflected Congress’ view in 1982 that

$719/00 227 PM


http:statute.ld

Batibitt v, Swoet Homo Chapt, Comms, for Oro, 515 U.S. 687 (1995}, htxp:isupet Tuw.comell edu/supcthtal/94-859.20 himd

Y

the definition was reasonabls.

The Court of Appesls’ decision created a square conflict with a 1988 decision of the Ninth Circuit that
had upheld the Secretary's definition of "harm.” See Pafila v. Hawaii Dept. of Land and Naturai
Kesources, 852 F. 24 1106 (1988) (Palila 11). The Court of Appeals neither cited nor distinguished Pafifa
i1, despite the stark contrast between the Ninth Circuit’s bolding and its own. We granted certioran to
resolve the conflict. 513U 8. {1995} Our consideration of the text and struciure of the Act, its
legisiative history, and the significance of the 1982 amendment persuades us that the Court of Appeals’
judgment should be reversed.

Because this case was decided on motions for summary judgment, we may appropriately make certain
factual assumptions in order to frame the legal 1ssue. First, we assume respondents have no desire to harm
either the red cockaded woodpecker or the spotted owl; they merely wish 1o continue logging activilies
that would be entirely proper if not prohibited by the ESA. On the other hand, we must assume arguendo
that those activities will have the effect, even though umntended, of detrimentally changing the natural
habitat of both listed species and that, as a consequence, members of those species will be killed or
mjured. Under respondents’ view of the law, the Secretary’s only means of forestalling that grave

result--even when the actor knows it is certain 1o occur 9 _.ig 10 use his §5 authority to purchase the
tands on which the survival of the species depends. The Secretary, on the other hand, submits that the §9
prohibition on takings, which Congress defined to include "harm,” places on respondents a duty to avoid
harm that habitat alteration will cause the birds unless respondents first obiain 2 permut pursuant to §10.

The text of the Act provides three reasons for concluding that the Secretary’s interpretation is reasonable.
First, an ordinary understanding of the word "harm” supports ft. The dictionary definition of the verb form
of "harm” is "to cause hurt or damage to: injure.” Webster's Third New International Dictionary 1034
{1966). In the context of the ESA| that definition naturally encompasses habitat modification that results n
actual injury or death to members of an endangered or threatened species,

Respondents argue that the Secretary should have himited the purview of "harmy” to direct applications of
force against protected species, but the dictionary definition does not include the word "directly” or

suggest in any way that only direct or willful action that leads to injury constitutes *harm.” fel8)
Morecover, unless the statutory term "harm” encompasses indirect as well as direct injuries, the word has
0o meaning that does not duphicate the meaning of other words that §3 uses to define "take.” A reluctance
10 freat statutory terms as surplusage supports the reasonableness of the Secretary's interpretation. See,

e.g  Mackey v, Lanier Collection Agency & Service, Inc., 486 U8, 823 837 and n. 11 (1988), LAY

Second, the broad purpose of the ESA supports the Secretary's decision to extend protection against
activities that cause the precise harms Congress snacted the statute to avoid. In TVA v. Hil, 437 1.8, 153
(1978), we deseribed the Act as "the most comprehensive legislation for the preservation of endangered
species ever enacted by any nation.” fd., at 180, Wheress predecessor statutes enacted 1in 1966 and 1969
had not contained any sweeping prohibition against the taking of endangered species except on federal
lands, ses id., at 175, the 1973 Act applied to all land in the United Siates and to the Nation's ternitorial
seas. As stated in §2 of the Act, among its central purposes is "to provide a means whereby the ecosystems
upoen which endangered species and threatened species depend may be conserved . .. " 16 USC 8
1331(b).

In Hifi, we construed §7 as precluding the completion of the Tellico Dam because of its predicted impact
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on the survival of the snail darter. See 437 UL §,, at 193, Both our holding and the language in our opinion
stressed the importance of the statutory policy. "The plain intent of Congress in engcting this statute," we
recognized, "was to halt and reverse the trend toward species extinction, whatever the cost. This ts
reflected not only in the stated policies of the Act, but in literally every section of the statute  Id., at 184,

Although the §% “take” prohibition was not at issue in M/, we ook note of that prohibition, placing

particufar emphasis on the Secretary’s inclusion of habitat modification in his definition of "harm .~ 1812

In light of that provision for habitat protection, we could "not understand how TV A intends to operate
Tellico Dam without "harming’ the snail darter.® 74, at 184, n. 30. Congress' intent to provide
comprehensive protection for endangered and threatened species supports the permissibility of the
Secretary's "harm" regulation,

Respondents advance strong arguments that activities that cause minimal or unforeseeable harm wiil not
violate the Act as construed in the "harm™ regulation. Respondents, however, present a facial challenge to
the regulation, Cf. Anderson v, Edwards, S14U. 8. |, n. 6 (1995) (slip op., at 11}, INS v. Narional
Center for Immigraniy’ Rights, Inc., 502 1.8, 183, 188 (1991). Thus, they ask us to invalidate the
Secretary's understanding of "harm” 1n every circumstance, even when an actor knows that an activity,
such as draining a pond, would actuslly reselt in the extinction of a listed species by destroying its habitat,
Given Congress' clear expression of the ESA's broad purpose to protect endangered and threatened

wildlife, the Secretary's definition of "harm" is reasonable, 13

Thard, the fact that Congress in 1982 authorized the Secretary to 1ssue permits for takings that §9{a)}(1)(B})
would otherwise prohibit, "if such taking 1s incidental to, and not the purpose of, the carrying out of an
otherwise fawful activity," 18 LIS .C. 8 1339(a)(1 (B}, strongly suggests that Congress understood
§9(a)(1)(B) to prohubit indirect as well as deliberate takings, CF NLES v. Bell Acrospace Co. of Textron,
fnc., 416 L8, 267, 274-275 (1974). The perrait process requires the applicant to prepare a "conservation
plan"” that specifies how he intends 1o "minimize and mitigate® the “impact” of his activity on endangered
and threatened species, 16 U8.C. § 1539(a}2)(A), making clear that Congress had 1 mund foreseeable

rather thar merely accidental effects on listed species. 4 Ng one coutd serinusly reguest an
*incidental” take permit to avert §9 liability for direct, deliberate action against a member of an
endangered or threatened species, but respondents would read "harm" 50 narrowly that the permit
procedure would have Hittle more than that absurd purpose. "When Congress acts to amend a statute, we
presume it intends its amendment to have real and substantial effect.” Stone v INS, 514 U8 |
{1995} (slip op., at 10}, Congress’ addition of the §10 permit provision supports the Secretary's conclusion
that activities not intended to harm an endangered species, such as habitat modification, may constitute
unlawful takings under the ESA unless the Secretary permits them.

4

The Court of Appeals made three errors in asserting that "harm” must refer 1o a direct application of force

because the words around it do, 1243} First, the court's premise was flawed, 8everal of the words that
accompany "harm” in the §3 definition of "ake,” especially "harass,” "pursue,” "wound,” and "kill,” refer
to actions or effects that do not require divect apphications of force, Second, 1o the extent the court read a
requirement of intent or purpose into the words used to define "ake,” it ignored §9's express provision
that a "knowing" action iy enough to violate the Act, Third, the court employed noscitur a suciis to give
"harm" essentially the same function as other words in the definition, thereby denving 1t independent
meaning, The canon, to the contrary, counsels that a word "gathers meaning from the words around "
Jarecki v, G. 1. Searfe & Co., 367 US. 303, 307 (1961}, The statatory context of “harm” suggests that
Congress meant that term to serve a particular function in the ESA, consistent with but distinct from the
functions of the other verbs used to define "take * The Secretary'y interpretation of “harm” to mnclude
indireetly injuring endangered animals through habitat modification permissibly interprets "harm” to have
*a character of itg own not {0 be submerged by its association,” Russell Mator Car Co. v. United States,
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261 US, 514, 519 (1923), ool

Nor does the Act’s inclusion of the §5 land acquisition authority and the §7 directive to federal agencies to
avoid destruction or adverse modification of eritical habitat alter our conclusion. Respondents’ argument
that the Government lacks any incentive to purchase land under §5 when it can simply prohibit takings
under §9 ignores the practical considerations that attend enforcement of the ESA. Purchasing habitat lands
may well cost the Government less in many circumstances than pursuing civil or eriminal penaltres. 1o
addition, the §5 procedure allows for protection of habitat before the seller's activity has harmed any
endangered animal, whereas the Government cannot enforce the §9 prohibition uniil an animal has
actually been killed or injured. The Secretary may also find the §3 authonty useful for preventing
modification of fand that is not vet but may in the future become habitat for an endangered or threatened
species. The §7 directive applies only to the Federal Government, whereas the §9 prohibition applies o
"any person.” Sectton 7 mmposes a broad, affirmative duty 1o avoid adverse habitat modifications that §9
does not replicate, and §7 does not imit its admonition o habitat modification that "sctually kills or
imjures wildlife.," Conversely, §7 contains Himitations that § does not, applying only 1o actions "likely to
jeopardize the continued existence of any endangered species or threatened species,” 18 USC. §
1536{a}2), and to modifications of habitat that has been designated “critical” pursuvant 1o §4, 16 U8 C §
1533(bX2) [n17) Any overlap that §5 or §7 may have with §9 in particular cases is unexceptional, see,
e.g., Russello v. United Stares, 464 115,16, 24, and n. 2 (1983), and simply reflects the broad purpose of
the Act set out in §2 and acknowledged in W4 v. Hill,

We need not decide whether the statutory definition of "take” compels the Secretary's interpretation of
"harm,” because our conclusions that Congress did not unambiguously manifest its intent to adopt
respondemts' view and that the Secretary's interpretation s reasonable suffice to decide this case, See
generally Chevron U, 8. A. fnc. v. Natnral Resoarces Defense Council, fne., 487 U8, 837(1984). The
latitude the ESA gives the Secretary in enforcing the statute, together with the degree of regulatory
expertise necessary to its enforcement, esiablishes that we owe some degree of deference to the Secretary's
reasonable interpretation. See Breyer, Judicial Review of Questions of Law and Policy, 38 Admin, L. Rev.

363, 373 (1986), [nd8]

Qur conclusion that the Secretany’s definition of "harm rests on a permissible construction of the ESA
gains further suppont from the legislative history of the statute. The Commuitize Reports accompanying the
bills that became the ESA do not specifically discuss the meaning of "harm,” but they make clear that
Congress intended "uke” to apply broadly to cover indirect as well as purposeful actions, The Senate
Report stressed that” “[tlake 15 defined | | | in the broadest possible manner (0 include every conceivable
wiy in which a person can “take’ or aitempt to "take’ any fish or wildlife” 5. Rep. No, 93-307, p. 7 (1973),
The House Report stated that “the broadest possible terms™ were used to define resirictions on takings. H.
R. Rep. No. 93.412 n, 15 (1973). The House Report underscored the breadth of the “take” definition by
noting that it included "harassment, whether intentional or not” Id., at 11 {emphasis added). The Report
explained that the definition "would aliow, for example, the Secretary to regulate or prohibit the activities
of birdwatchers where the effect of those activities might disturb the birds and make it difficult for them to
hatch or raise their young " fhid. These comments, ignored in the dissent's welcome but sslective foray
into legislative history, see post, at 14-16, support the Secretary’s interpretation that the term “"take” in §9
reached far more than the deliberate actions of hunters and trappers.

Two endangered species bills, $ 1592 and 8, 1983, were introduced in the Senate and referred to the
Commerce Committee. Neither bill included the word “harm" in its definition of "take," altbough the
definitions otherwise closely resembled the one that appeared in the bill as ultimately enacted. See
Hearings on §. 1592 and S. 1983 before the Subcommitiee on Environment of the Senate Committee on
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Commerce, 33d Cong,, 15t Sess,, pp. 7, 27 (1973) (hereinafter Hearings). Senator Tunney, the floor
manager of the bill in the Senate, subsequently introduced a floor amendment that added "harm™ to the
definition, noting that this and accompanying amendments would "help to achieve the purposes of the
bill.” 119 Cong. Rec. 25683 (July 24, 1973). Respondents argue that the lack of debate about the
amendment that added "harm” counsels in favor of a navow interpretation. We disagree. An obviously
broad word that the Senate went out of its way to add to an important statutory definition is precisely the
sort of provision that deserves a respectful reading,

The definition of "take" that originally appeared 1 8. 1983 differed from the definition as ulimaiely
enacted i ong other significant respect: Tt included "the destruction, modification, or curtailment of [the]
habitat or mnge" of fish and wildlife. Hearings, at 27, Respondents make much of the fact that the
Commerce Committee removed this phrase from the "take” definition before S. 1983 went ta the floor,

. See 119 Cong. Rec. 25663 {1973}, We do not find that fact especially significant. The legislative materials

contain no indication why the habitat protection provision was deleted. That provision differed gremly
from the regulation at 1ssue today. Most notably, the habitat protection in 8. 1983 would have apphed far
more broadly than the regulation does because it made adverse habitat modification a categorical violation
of the “take” prohibition, unbounded by the regulation's limitation to habitat modifications that actually
kill or mjure wildlife. The 8. 1983 language also failed to qualify "modification” with the regulation’s
hmiting adjective "siganificant " We do not believe the Senate’s unelaborated disavowal of the provision in
S. 1983 yndermines the reasonableness of the more moderate habitat protection in the Secretary’s “harm”

regulation, 12121

The history of the 1982 amendment that gave the Secratary authonty to grant permits for “incidental”
takings provides fissther support for his reading of the Act. The House Report expressiy states that "[bly
use of the word "ingadental’ the Committee intends to cover situations in which it'1s known that @ taking
will oceur if the other activity i3 engaged in but such taking is incidental to, and not the purpose of, the
activity." H. R. Rep. No. 97-567, p. 31 {1982} This reference to the foreseeability of incidental takings
undermines respondents’ argument that the 1982 amendment vovered only accidental killings of
endangercd and threatened animals that might oceur i the course of hunting or trapping other animals,
Indeed, Congress had habitat modification directly in mind: both the Senate Report and the House
Conference Report identified as the model for the permut process a cooperative state federal response to a
case in California where 2 development project threatened incidental harm to a spectes of endangered
butterfly by modification of its habitat. See S, Rep. No, 97-418, p. 10 (1982); H. R, Conf. Rep. No.
97-%385, pp. 30-32 {1982). Thus, Congress in 1982 focused squarely on the aspect of the "harm” regulation
at issue tn this Htigation. Congress' implementation of a permnit program is consistent with the Secretary's
interpretation of the term “harm.®

When it enacted the ESA, Congress detegated broad administrative and interprehive power (o the
Secretary, See 16 U.S.C. 88 1333 1540(F). The task of defining and listing endangersd and threatened
species requires an expertise and attention to detail that exceeds the normal province of Congress.
Fashioning appropriate standards for issuing permits Under §10 for takings that would otherwise violate §9
necessarily requires the exercise of broad discretion. The proper interpretation of 2 term such as harm”
involves a complex policy choice. When Congress has entrusted the Secretary with broad discretion, we
are gspecially refuctant to substitute our views of wise policy for his, See Chevron, 467 UL §., at 865-866.
In this case, that reluciance accords with our conclusion, based on the text, structure, and legisiative
history of the ESA, that the Secretary reasonably construed the intent of Congress when he defined “harm”
1o include "significant habitat modification or degradation that actually kills or mjures wildlife.”
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In the elsboration and enforcement of the ESA, the Secretary and all persons who must comply with the
law will confront difficult questions of proximity and degree; for, as all recognize, the Act encompasses a
vast range of economic and soctal enterprises and endeavors. These guestions must be addressed in the
usual course of the law, through case by case resolution and adiudication,

The judgment of the Court of Appeals is reversed.

¥t ix 30 ardored

Notes

1 The Act'defines the term "endangered species” to mean "any species which 15 in danger of extinction
throughout all or & significant portion of its range other than a species of the Class Insecta determined by
the Secretary to constitute a pest whose protection under the provisions of this chapter would present an
overwhelming and overnding risk toman” 16 US C 8 1532(6).

2 The Secretary, through the Director of the Fish and Wildlife Service, originally promulgated the
regulation in 1975 and amended it in 1981 to emphasize that actoal death or injury of a protected animal is
necessary for a violation. See 40 Fed. Reg 44412, 44416 (1975); 46 Fed. Reg 54748, 54750 (1981).

3 Respondents also argued in the District Court that ¢the Secretacy's definilion of "harm® 15
unconstitutionally void for vagueness, but they do not press that argument here,

4 The woodpecker was listed as an endangered species in 1970 pursuant to the statutory predecessor of
the ESA, See 50 CFR § 17.11(h) (1994), issued pursuant to the Endangered Species Conservation Act of
1969, 83 Stat. 275,

& See 8§ Fed, Reg. 26114 {1990). Another regulation promulgated by the Secretary extends to threatened
species, defined in the ESA as any species which is hikely to become an endangered species within the
foreseeable future throughout all or 2 significant portion of s rampe,” 16 US.C. § 1532(20), some but not
all of the protections endangered species enjoy, See 50 CFR 17.31{a} (1994). In the District Count
respondents unsuccessfully challenged that regulation's extension of §9 to threatened species, but they do
not press the challenge here.

& Senate 1983, reprinted in Hearings on 8. 1592 and S. 1983 before the Subcommittee on Environment of
the Senate Committee on Commerce, 93d Cong,, 1st Sess., 27 (1973).

7 Judye Sentelle filed a partial concurrence in which he declined to join the portions of the court's
opinton that relied on legislative history. See 17 F. 3d 1463, 1472 (CADC 19%94),

8 The 1982 amendment had formed the basis on which the author of the majority's opinion on rehearing
originally voted to affirm the pudgment of the District Court. Compare 1 F. 3d 1, 11 {CADC 1993
(Williams, J., concurring in part), with 17 F, 3d, at 1467-1472,

9 As discussed above, the Secrelary's definition of "harm” is limited to "act{s] which actually kilfl] or
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injur[ef wildlite." $0 CFR § 17.3 (1994). In addition, in order to be subject to the Act's criminal penalties
or the more severe of its civil penalties, one must "knowingly viclatfe]" the Act or itg implementing
regulations. 16 US.C. §8 1540(a)(1),(b)(1). Congress added "knowingly" in place of "willfully” in 1978 to
make "criminal violations of the act a general rather than a specific intent crime.” H, R. Conf. Rep. No,
95-1804, p. 26 (1978). The Act does authorize up to a $500 civil fine for "[a]ny person who otherwise
violates” the Act or its implementing regulations. 16 11.8.C, § 1540(a)(1). That provision is potentially
sweeping, but it would be so with or without the Secretary's "harm" regulation, making it unhelpful in
assessing the reasonableness of the regulation. We have imputed scienter requirements 10 criminal statutes
that impose sanctions without expressly requiring scienter, see, e.g., Staples v. United Srates, 511 U, S.
(1994}, but the proper case m which we mught consider whether to do so n the §9 provision fora
$500 cvil penalty would be a challenge to enforcement of that provision itself, not a challenge toa
regulation that merely defines a statutory term. We do not agree with the dissent that the regulation covers
results that are not "even foreseeable . . . no matter how long the chain of causality between modification
and injury." Post, at 2. Respondents have suggested no reason why either the "knowingly violates” or the
"otherwise violates" provision of the statute--or the "harm” regulation itself-should not be read to
mcorporate ordinary requirements of proximate causation and foreseeability. In any event, neither
respondents nor thewr amict have suggested that the Secretary employs the "otherwise viclates” provision
with any frequency.

18 Respondents and the dissent emphasize what they portray as the "established meaning” of "take” in the
sense of g "wildlife wke " 1 meaning respondents argue extends only 1o “the ¢ffort to exercise dominion
over sgome oreature, and the concrete effect of fsiv/ that creature ¥ Brief for Respondents 19; see posr, at
4-5, This limtation i}l serves the statutory text, which forbids not taking "some creature” but "takling] any
tendangered] species”a formidable task for even the most rapacious feudal lord. More importantly,
Congress explicitly defined the operaitve term "take” in the ESA, no matter how miuch the dissent wishes
atherwise, see posr, at 47, 11-12, thereby cbviating the need for us to probe its meaning a5 we must probe
the meaning of the undefined substdiary term "harm.” Finally, Congress’ defimtion of "take” includes
several words--most ebviously “harass, "pursue,” and "wound,” in addition to "harm” siself.-that fit
respondents’ and the dissent’s defimition of "take" no better than does "significant habitat modification or
degradation”®

11 Incontrast, if the statutory term "harm” encompasses such indirect means of killing and injuring
wildlife ag habitat modification, the other terms listed in §3-"harass,” "pursug,” "hunt,” "shoot," "wound,”
"kilL® "trap,” "capture,” and "collect"-generally retain independent meanings. Most of those terms refer to
deliberate actions more frequently than does "harm,” and they therefore do not duplicate the sense of
mdirect causation that "harm” adds o the statute. In addition, most of the other words in the definition
describe either actions from which habitat modification does not usually result {e.g., "pursue,” "harass”} or
effects to which activities that modify habitat do not usually lead {e.g., trap,” "collest”). To the extent the
Secretary's definition of "harm® may have applications that overlap with other words 1o the definition, that
overlap reflects the broad purpose of the Act. See fnfra, at &-11.

12 We stated: “The Secretary of the Interior has defined the term “harmy’ to mean "an act or omission
which scteally injures or kills wildlife, including acts which annoy it to such an extent as to significantly
disrupt essential behavioral patierns, which include, but are not limited to, breeding, feeding or sheltering;
significant environmental modification or degradation which has such effects is included within the
meaning of “harm.” " IVA v, Hill 437 1.8, 153, 184-185, n, 30 (1978} (citations omitted; emphasis 1in
ortgmnaly.

13 The dissent icorrectly asserts that the Secretary’s regulation {1} “dispenses with the foreseeabibty of
harm" and (2) "fail]s] to require injury to particular animals” posz, at 19. As to the first assertion, the
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regulation merely implements the statute, and it i3 therefore subject to the statute’s “knowingly violates™
language, see 16 U.S.C. §§ 1540(2)(1),{b)} 1), and ordinary requirements of proximate causation and
foreseeability. See n. 9, supra. Nothing in the regulation purports to weaken those requirements. To the
contrary, the word “actually” in the regulation shouid be construed 1o Himit the Hability about which the
dissent appears most concerned, lability under the statute’s "otherwise viclates” provision. Seen 9,
supra; post, at 8-9, 19.20. The Secretary did not need to inglude "aciually” to connote "but for® causation,
which the other words in the definition obviously require. As to the dissent’s second assertion, every term
int the regulation’s definition of "harm” is subservient to the phrase “an act which acteally kills or injures
wildlife.” .

14 The dissent acknowledges the legislative listory's clear indication that the drafters of the 1982
amendment had habitat modification in mind, sce post, at 18, but argues that the texi of the amendment
requites a contrary conclusion, This argument overlooks the statute's requirement of a "conservation plan,”
which must describe an alternative to a known, but undesired, habitat modification.

18 The dissent makes no effort 1o defend the Court of Appeals’ reading of the statutory definition as
requiring a direct application of force. Instead, it inies to ympose on §9 a limitation of liability to
*affirmative conduct misntionally directed against a particular animal or animals.” Post, at 7. Under the
dissent’s interpretation of the Act, a developer could drain 3 pond, knowing that the act would extinguish
an endangered species of turtles, without even proposing a conservation plan or applying for a permit
under §9{a}(1}{B}; unless the developer was motivated by a desire "to get at a turtle,” post, at §, no
statutory taking could occur. Because such conduct would not constitute 4 taking at common law, the
dissent would shield 1t from §9 Habihity, even though the words “kill” and "harm” i the statutory
defimtron could apply to such deliberate conduct. We cannot scoept that limitation. In any event, our
reasons for rejecting the Court of Appeals’ interpretation apply as well to the dissent's novel construction.

16 Respondents’ rehance on United States v. Hayvashi, 22 F, 3d 859 {CA9 1993} 15 also misplaced.
Hayashi construed the term “harass,” part of the definition of “take” in the Marine Mammal Protection Act
of 1972, 16 U.8.C. § 1361 ef seq., as requiring a "direct intrusion” on wildlife to support a crinunal
prosecution. 22 F. 3d, at 864. Havashi dealt with a challenge to a single application of a statute whose
“take” defimtion includes neither “harm” nor severa! of the other words that appear in the ESA defimtion.
Moreover, Havashi was decided by a panel of the Ninth Cireuit, the same court that had previously upheld
the regulation at issue here in Palita v, Hawaii Dept. of Land and Natural Resources, 852 F. 24 1106
{1988) {Palila I1). Neither the Hayashi matority nor the dissent saw any need to distinguish or even to cite
Palila Il " .

17 Congress recognized that §87 and 9 are not coextensive as to federal agencies when, ins the waks of
our decision in Hilf in 1978, it added §7¢0), 16 U.8.C §1536(0), 1o the Act. That section provides that
any federal project subject to exemption from §7, 16 US.C § 1536(h), will also be exempt from 882,

18 Respondents also argue that the rule of lenity should foreclose any deferenice to the Secretary's
interpretation of the ESA because the statute includes criminal penalties. The rule of enity is premised on
two ideas; firsy, T a fair warning should be given to the world in language that the common world wall
understand, of what the law infends to do i a certain line is passed™; second, "legislatures and not courts
should define criminal activity.” United Sttes v. Boss, 404 US 336, 347-350 {1971 (quoting McHBoyle v.
United States, 282 118, 28, 27 {1931)). We have applied the rule of lenity in a case raising a narrow
guesiton concerning the application of 4 statute that contains criminal sanctions to a specific factual
dispute--whether pistols with short barrels and attachable shoulder stocks are short barreled rifles-~where
no regulation was present. See Liited Stawes v, Thompson/Center Arms Co., 304 1.8, 505, 517-518, and
n 9 {1992} We have never suggested that the rule of lenity should provide the standard for reviewing
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facial challenges to administrative regulations whenever the governing statute authorizes criminal
enforcement. Even if there exist regulations whose interpretations of statutory criminal penalties provide
such inadequate notice of potential liability as to offend the rule of lenity, the “harm” regulation, which
has existed for two decades and gives a fair warning of its consequences, cannot be one of them,

19 Respondents place heavy reliance for their argument that Congress intended the §3 land acquisition
provision and not §9 to be the ESA's remedy for habitat modification on a floor statement by Senator
Tunney: :

"Many species have been inadvertently exterminated by a negligent destruction of their habitat. Their
habitats have been cut in size, polluted, or otherwise altered so that they are unsuitable environments for
natural populations of fish and wildlife. Under this bill, we can take steps to make amends for our
negligent encroachment. The Secretary would be empowered to use the land acquisition authority granted
to him 0 certain existing legislabion 1o acquite land for the use of the endangered species programs. . . .
Through these land acquisition provisions, we will be able 1o conserve habitats necessary to protect fish
and wildlife from further destruction.

*Although most endangered species are threatened primarily by the destruction of their natural habiats, a
significant portion of these animals are subject 1o predation by man for commercial, sport, consumption,
or other purposes. The provisions in 8. 1983 would prohibit the commerce in or the importation,
exportation, or taking of endangered species .. .." 119 Cong, Rec. 25669 (1973).

Similarly, respondents emphasize a floor statement by Representative Sullivan, the House floor manager
for the ESA:

“For the most part, the princtpal threat ro animals stems from destruction of their habitat. ... H. R 37 will
meet this problem by providing funds for acquisition of critical habitat . . . It will also enable the
Department of Agriculture 1o conperate with willing landowners whe desire to assist in the protection of
endangered species, but who are understandably unwilling 1o do so at excessive cost 1o themselves.

"Another hazard to endangered species arises from those who would capture or kill them for pleasure or
profit, There is no way that Congress can make it less pleasurable for a person to take an animal, but we
can certainly make it less profitable for them to do so." fd, at 30162

Each of these statements merely explained features of the bills that Congress eventually enacted in §5 of
the ESA and went on to discuss elements enacted in §9. Neither statement even suggested that §3 would
be the Act's exclusive remedy for habitat modification by private landowners or that habitat modification
by private landowners stood outside the ambit of §9. Respondents'’ suggestion that these statements
dentified §5 as the ESA’s only response to habitat modification contradicts their emphasis elsewhere on
the habitat protections in §7. See sepra, at 14,
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BRUCE BABBIT‘T SECRETARY OF THE INTERIOR, et al,, PETITIONERS v, SWEET HDME
CHAPTER OF COMMUNI”I”IES FOR A GREAT OREGON et al,

]

on writ of ceniqragi to the united states court ‘of appeals for the distript of columbia circust "+ -
. [ | .. . ) ’ ' '
[June 29, 1995} o . :
. ; [ . . ) . i
Justice O'Connor , concurning. L . : Co st

"In my view, the regulation is limited by its terms 1o actions that actually kill or injure individual animals,

Justice Scalia {it%&gtﬁé&, arguing that the harm regulation ® encompasses, inpury inflicted, not only upon
individual animals, but upon populations of the protected species.” Posi, at 4-5. At one level, [ could not
reasonably quarrel with this observation; death to an individual animal always reduces the size of the
population in-which it lives, and in that sense, “injures” that population. But by 1ts insight, the dissent
means something else, Building upon the regulation's use of the word "breeding,” Justice Scalia suggests
that the regulation facially bars significant habitat modification that actually kills or injures hvporhetical
animals {or, perhaps more apily, causes potential additions to the population not to come into being).
Because "[{lmpairment of breeding does not "injure’ living creatures,” Justice Scalia reasons, the
regulation suest contemplate application 10 "a population of animals which would otherwise have
maimtained or increased its numbers.” Past, at 5,22 - .

I disagree. As an initial matter, 1 do not find it as easy as Justice Scalia does to dismiss the notion that

" significant impairment of breeding injurés living creatures. To raze the last remaining ground on which

the piping plover currently breeds, thereby making it impossible for any piping plovers o reproduce,
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would obviously injure the population (causing the species’ extinction in a generation). But by completely
preventing breeding, it would also injure the individual living bird, in the same way that sterilizing the
creature mjures the individual living bird. To “injure" is, among other things, *to impair.” Webster's Ninth
New Collegiate Dictionary 623 (1983). One need not subscribe to theories of "psychic harm,” ef, post, at
22, n. 3, to recognize that to make it impossible for an animal to reproduce 15 to impair its most essential
physical functions and to render that animal, and its genetic material, biologically ohsolete. This, in my
view, ig dctual injury.

in any event, even if impairing an animal's ability to breed were not, in and of irself, an injury to thay
animal, interference with breeding can cause an animal to suffer other, perhaps more obvious, kinds of
mjury. The regulation has clear application, for example, to significant habitat modification that kills or
physically iniures animalg which, because they are in a vulnerable breeding state, do not of cannot flee or
defend themselves, or to environmental pollitants that cause an animal to suffer physical complications
during gestation. Breeding, feeding, and sheltering are what animals do. If significant habitat modification,
by interfering with these essential behaviors, actually kills or injures an animal protected by the Act, 1
causes "harm” within the meaning of the regulation, In contrast to Justice Scalig, I do not read the
regulation’s "breeding” reference to vitiate or somehow to qualify the clear actual death or injury
tequiTement, of to suggest that the regulation contemplates extension to nonexistent animals.

There 15 no inconsistengy, | should add, between this interpretation and the commentary that
accompanied the amendment of the regulation to include the actual death or injury requirement, See 46
Fed. Reg. 54748 (1981} Quite the contrary. It 15 true, as Justice Scalia observes, post, at 3, that the Fish
and Wildlife Service states at one peint that "harm® ts not limited to "direct physical injury to an
widrvidual member of the wildlife species,” see 46 Fed. Reg. 54748 (1981). But one could just as easily

emphasize the word "direct” i this sentence as the word "individual” 102! plsewhere in the gommentary,
the Service makes clear that "section 9's threshold does focus on individual members of a protected
species.” /4., at 34749, Moreover, the Service says that the regulation has no application to speculative
harm, explaining that s insertion of the word "actually™ was intended "io bufwark the need for proven
injury to a species due to g party's actions.” 7hid.; see also ibid, (approving language that "Harm covers
actions . . . which actually (as upposed to potentially), cause injury”}. That a protected animal could have
eaten the leaves of a fallen tree or conld, perhaps, have fruitfully multiptied in its branches is not sufficient
under the regulation. Instead, as the commentary reflects, the regulation requires demonstrable effect (e,
actual injury or death) on actual, individual members of the protected species. ’

By the dissent's reckoning, the regulation at issue here, in conjunction with |6 U.S.C. § 1540(1), iniposes ’
hability for any habitat modifying conduct that uitimately results in the death of a protected antmal,
"regardless of whether that result is intended or even foreseeable, and no matier how long the chain of
causality hetween modification and injury.” Post, st 3-4; see also posy, at 10, Even 1f §1540(1) does create
a strict liability regime (a question we need not decide at this juncture), | see no indication that Congress,
in gnacting that section, intended to dispense with ordinary principles of proximate causation. Strict
tiability means hability without regard to fault; it does not normally mean liability for every consequence,
however remote, of one's conduct. See generally W. Keeton, D, Dobbs, R. Keeton, & D. Owen, Prosser
and Keeton on Law of Torts 559-560 {5th ed. 1984) (deseribing “practical necessity for the restriction of
hability within some reasonable bounds™ in the strict liability context). T would not Lightly assume that
Congress, m enacting a strict liability statute that is silent on the causation question, has dispensed with
this well entrenched principle. In the absence of congressional abrogation of traditional principies of
causation, then, private parties should be held hiable under §1540(1 3 only if their habitat modifyng actions
proximaiely cause death or injury to protected animals, CF Benefief v, fxxon Corp., 959 F. 2d 803,
807-808 (CAY 1992) (in enacting the Trans Alaska Pipeline Authorization Act, which provides for strict
Hability for damages that are the result of discharges, Congress did not intend to abrogate common law
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principles of proximate cause to reach "remote and derivative” consequences), New York v. Shore Kealty
Corp., 759 F. 2d 1032, 1044, and n. 17 (CA2 1983) (noting that "[t]raditional tort law has often imposed
strict liability while recognizing a causation defense,” but that, in enacting CERCLA, Congress
“specifically rejected including 2 causation requirement™). The regulation, of course, does not contradict
the presymption or notion that ordinary principles of causation apply here. Indeed, by use of the word
“actually,” the regulation clearly rejects speculative or conjectursl effects, and thus itself invokes
principles of proximate causation.

Proximate causation is not 3 concept susceptible of precise definition. See Keeton, supra, at 280-281. I is
easy enough, of course, to identify the extremes. The farmer whose fertilizer is Hfted by tornado from
tilled fields and deposited miles away in a wildlife refuge cannot, by any stretch of the term, be considered
the proximate cause of death or injury to protected species ocecasioned thereby. At the same time, the
landowner who drains a pond on his property, killing endangered fish 1 the process, would likely satisfy
any formulation of the principle. We have recently said that proximate causation "normally eliminates the
bizarre," Jerome B, Grubart, Inc. v. Great Lakes Dredge & Dock Co, 313 US| {1995} (slip o,
at 9}, and have noted is "functionally equivalent” alternative characterizations i terms of foresesability,
see Mihvaukee & St, Paul R Co. v. Kellogg, 94 118 469, 475 (1877) ("natural and probable
consequence”), and duty, see Palsgrafv. Long Island R Co., 248 N, Y. 339, 162 N. E. 99 (1928).
Consolidated Rail Corp. v. Gottshall, S12U, S, __, _ {1994) (slip op., at 13). Proximate causation
depends to a great exient on considerations of the fairness of imposing lability for remote consequences.
The task of determining whether proximate causation exists in the Hmitless fact patterns sure 1o arise s
best feft 1o lower courts. But | note, at the least, that proximate cause principles inject a foreseeability
element into the statute, and hence, the regulation, that would appear to alleviate some of the problems
roted by the dissent. See, ¢, g, post, at 8 {describing "2 farmer who tills his field and causes erosion that
makes stlt run into a nearby river which depletes oxygen and thereby [injures] protected fish").

In my view, then, the "harm" regulation applies where significant habitat modification, by impairing
essential behaviors, proximately (foreseeably} causes actual death or mjury to identtfiable animals that are
protected under the Endangered Species Act. Pursuant to my interpretation, Pafila If" under which the
Court of Appeals held that a state agency committed 4 "taking” by permatting feral sheep to eat mamane
naie seedlings that, when full grown, might have fed and sheltered endangered pahla--was wrongly
decided according to the regulation’s own terms, Destruction of the seedlings did not proximately cauge
actual death or injury 1o identifiable birds; 1t merely prevented the regeneration of forest land not currently
inhabited by actual birds.

This case, of course, comes o us as a facial challenge We are charged with deciding whether the
regulation on its face exceeds the agency's statutory mandate. | have identified at least one application of
the eegulation Palifa 1l that 1, in my view, inconsistent with the regulation’s ows hmitations. That
misapplication does not, however, call into question the validity of the regulation itself. One can doubtless
imagine questionable applications of the regulation that test the limits of the agency's autharity. However,
it seems to me clear that the regulation does not on its terms exceed the sgency's mandate, and that the
regulation has innumerable valid habitat related applications. Congress may, of course, see {it 1o revisi
this issue. And nothing the Court says today prevents the agency itself from narrowing the scope of 1is
regulation at a later date.

With this understanding, | join the Court's opinion, |
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Notes

* Justice Scalia suggests that, if the word “direct” merits emphasis in this sentence, then the sentence
should be read as an effort to negate principles of proximate causation. See posy, at 22, n. 5, As this case
iself demonstrates, however, the word "direct” is susceptible of many meanings. The Court of Appeals,
for example, used “direct” 10 suggest an element of purposefulness, See Sweer Home Chapter of
Communities for a Great Oregon v, Babbin, 17 F, 3d 1463, 1465 (CADC 1994). So, occasionally, does
the dissent See post, at 7 (describing "affirmative acts . . . which are direcred immediately and
intentionally against a particular animal”) (emphasis added). It is not hard to imagine conduct that, while
"indirect” (i.e., nonpurposeful), proximately causes actual death or injury to individual protected animals,
of. post, at 26; indeed, principles of proximate cause routinely apply in the negligence and strict liability
contexts.
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NOTE: Where 1t is feasible, a syllabus (headnote) will be released, as is being done in connection with
this case, at the time the opinion is issued. The syllabus constitutes no part of the opinion of the Court but
has been prepared by the Reporter of Decisions for the convenignce of the reader. See United States v,
Detroif Lumher Co,, 200 U8 321, 337,

SUPREME COURT OF THE UNFTED SYATES ' v

Syllabus

BABBITT, SECRETARY OF INTERIOR, ¢ al. v. SWEET HOME CHAPTER OF COMMUNITIES

FOR A GREAT OREGON et al.

H

certiarari to the united states court of appeals for the district of columbia cireuit
No. 94.859. Argued April 17, 1995 . Decided June 29, 1993

As relevant here, the Endangered Species Act of 1973 (ESA or Act) makes it unlawful for any person to
"take" endangered or threatened species, §9(a){1 (B}, and defines "lake" to mean to "harass, harm, pursue”
“wound," or "kill,” §3(19). In 30 CFR § 17.3 petitioner Secretary of the Interior further defines "harm® to
include “significant habitat modification or degradation where it actually kills or injures wildlife.”
Respondents, persons and entities dependent on the forest products industries and others, challenged this
regulation on its face, claiming that Congress did not intend the word "take” to include habitat
modification. The District Court granted petitioners summary judgment, but the Count of Appeals
ultimately reversed. Invoking the noscitur a sociis canon of statutory construction, which holds that a
word is known by the company it keeps, the court concluded that "harm,” like the other words in the
definition of “take,” should be read as applying only to the perpetrators direct application of force against
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the amimal taken.

Held. The Secretary reasonably consteued Congress’ intent when he defined "harm” to include habitat
modification, Pp. 7-21.

(a) The Act provides three reasons for preferring the Secretary’s interpretation. First, the ordinary meaning
of "harm” naturally encompasses habitat modification that results in actual injury or deaih to members of
an endangered or threatened species. Unless "harm® encompasses indirect as well as direct infuries, the
word has no meaning that does not duplicate that of other words that §3 uses to define "take." Second, the
ESA's broad purpose of providing comprehensive protection for endangered and threatened species
supports the reasonableness of the Secretary's definition. Respondents advance strong arguments that
activities causing minimal or unforseeable harm will not violate the Act as construed in the regulation, but
their facial challenge would require that the Secretary’s understanding of harm be invalidated 1 every
circumstance. Third, the fact that Congress in 1982 authorized the Secretary 1o 1s3ue permits for takings
that §2{a}{1}{B) would otherwise prolubit, "if such taking 15 incidental to, and not for the purpose of, the
carrying out of an otherwise lawful activity,” §10{a){1)(B), strongly suggests that Congress understood §9
to prohibit indirect as well as deliberate 1akings. No one could seriously request an “incidental” take
permit to avert §9 lability for direct, deliberate action against a member of an endangered or threatened
species, Pp. 7-13,

{b} The Court of Appeuls made thres etrors in finding that "harm® must refer to a direct application of
force because the words around it do. First, the court's premise was flawed. Several of the words
accompanying “harm” in §3's definition of "take" tefer to actions or effects that do not require direct
applications of force. Second, to the extent that it read an intent or purpose requirement into the definition
of "take," it ignored §9's express provision that a "knowing” action is enough to violate the Act. Third, the
court employed noscitur a sociiy to give "harm" essentially the same function as other words in the
definition, thereby denying it independent meaning, Pp. 13-14,

{c) The Act's inclusion of land acquisition authority, §5, and 2 directive o federal agencies to avoid
destruction or adverse modification of critical habitat, §7, does not alter the conclusion reached in this
cage. Respondents’ argument that the Government lacks any incentive to purchase fand under §5 when 1t
can simply prohibit takings under §9 ignores the practical considerations that purchasing habitat lands
may be less expensive than pursuing criminal or civil penalties and that §5 allows for protection of habitat
before any endangered animal has been harmied, whereas §9 cannot be enforced until 2 killing or injury
has occurred. Section 7's directive applies only to the Federal Government, whereas §9 applies o “any
person.” Pp. 14.15,

(d) The conclusion reached here gains further support from the statute’s legislative history. Pp. 16-20.
17 F. 3d 1463, reversed.
Stevens, 1., delivered the opinion of the Court, in which O'Connor, Kennedy, Souter, Ginsbueg, and

Breyer, 1., joined. OConnor, 1., filed a concurring opinion. Scaha, 1., filed 2 dissenting opinion, in which
Rehnquist, C. ., and Thomas, 1., joined.
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No. 94-839

BRUCE BABBITT, SECRETARY OF THE INTERIOR, et al., PETITIONERS v. SWEET HOME
CHAPTER OF COMMUNITIES FOR A GREAT OREGON et al.

on writ of certiorari to the united states court of appeals for the district of columbis circuit
[June 25, 1895]
Justice Scalia |, with whom The Chief Justice and

The Endangered Species Act of 1973 16 US.C 8§ 1531 erseq. (1988 ed and Supp. V) {Act), provides
that “it is unlawiy! for any person subject to the jurisdiction of the Umited States to take any [protected]
species within the United States ® §1538(a} 1 {B}. The term "iake” is defined as "to harass, karm, pursue,
hunt, shoot, wound, kill, trap, capture, or collect, or to atiempt 10 enyage in any such conduct.” §1532{19)
{emphasis added). The challenged regulation defines "harm® thus:

* "Harm' in the definition of "take’ in the Act means an act which actually kitls or injures wildlife. Such act
may include %igniﬁcant habitat modification or degradation where it actually kills or injures wildlife by
significantly impairing essential behavioral patterns, mcludmb breeding, feeding or sheltering.” 30 CFR §
12,3 (19954,

In my view petitioners must lose--the regulation must fall--even under the test of Chevron U. 8. A. Inc. v,

Neturad Resonrces Defense Council, Inc., 467 U8, 837, 843 {1984), so | shall assume that the Court is
carrect to apply Chevron, See ante, at 15-16, and n. 18.
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The regulation has three features which, for reasons 1 shall discuss at length below, do not comport with
the statute. First, it interprets the statute to prohibit habitat modification that ig no more than the cause in
fact of death or injury to wildlife, Any "significant habitat modification" that in fact produces that result by
“tmpairing essential behavioral patterns” is made unlawful, regardiess of whether that result is intended of
even foreseeable, and no matter how long the chain of causality between modification and injury, See,
e.g., Pafita v. Hawaii Dept. of Land and Natural Resources (Palita 1), 852 F. 2d 1106, 1108-1109 {CA9
1988} (sheep grazing constituted "taking”™ of palila birds, since although sheep do not destroy full grown
mamane trees, they do destroy mamane seedlings, which will not grow to full grown trees, on which the
palila feeds and nests). See also Davison, Alteration of Wildlife Habitat as a Prohibited Taking under the
Endangered Species Act, 10 ). Land Use & Envil. L. 185, 190 (1993} {regulation requires only causation
in fact),

Second, the regulation does not require an “act”: the Secretary's offtcially stated position is that an
omission will do. The previous version of the regulation made this explicit. See 40 Fed. Reg. 44412,
44416 {1975} (" "Harmy' in the definition of “take' in the Act means an act or omission which actually kills
or injures wildlhife . . ). When the regulation was modified in 1981 the phrase "or omission" was taken
out, but only because (as the final publication of the rule advised) "the [Fish and Wildlife] Service fesls
that "act’ 15 inclusive of either commissions or omissions which would be prohibited by section
[1538(a){1){B)].” 46 Fed. Reg. 54748, 54750 (1981). In its brief here the Government agrees that the
regulation covers omissions, see Brief for Petitioners 47 {although 1t argues that “{a]n "omission'
constitutes an ‘act’ . . . only if there is a legal duty to act”), ibid,

The third and most important unlawful feature of the regulation is that it encompasses ijury inflicted, not
only upon individual animals, but upon populations of the protectad species. "Injury” in the regulation
includes “significantly impairing essential behgvioral patterns, including breeding.” SO CFR 8 17.3 (1994)
(emphasis added). Impairment of breeding does not "injure” living creatures; it prevents them from
propagating, thus "injuring” « poprfation of animals which would otherwise have maintained or increased
its numbers, What the face of the regulation shows, the Secretary’s official pronouncements confirm. The
Final Redefinition of "Harm" accompanying publication of the regulation 3aid that "harm” is not limited 10
"direct physical injury to an individual member of the wildlife species,” 46 Fed Reg. 54748 {1981}, and
refers to “injuty to a popudation,” id., at 54749 (emphasis added}. See also Palila 11, 852 F. 24, at 1108,
Davison, supra, at 190, and n. 177, 195; M, Bean, The Evolution of National Wildlife Law 344

{1983), lall

None of these three features of the regulation can be found in the statutory provisions supposed 10
authorize it. The term “harm” in §1532(19) has no legal force of its own. An indictment or civil complaint
that charged the defendant with "harming® an ammal protected under the Act would be dismigsed as
defective, for the only operarive term in the statute is 1o "ake. If "take” were not elsewhere defined in the
Act, none could dispute what it means, for the term is as old as the law itself. To "take,” when applied to
wild animals, means to reduce those animals, by killing or capturing, to human control. See, e.g., 11
Oxford English Dictionary (1933} {"Take . . . To catch, capture {a wild beast, bird, fish, etc.)"); Webster's
New International Dictionary of the English Language {24 ed, 1949) {take defined a5 "to catch or capture
by trapping, snaring, etc., or as prey"); Geer v. Connectiont, J81 U8 519, 523 {1896) ("I Alll the ammals
which can be taken upon the earth, in the sea, or in the air, that is 1o say, wild antmals, belong 10 those
who 1ake them") (quoting the Digest of Justinian}, 2 W. Blackstone, Commentaries 411 (1766} ("Every
man . . . has an equal right of pursuing and taking to his own use all such creatures as are forae natwrae”},
This is just the sense in which "take" is used elsewhere in federal legislation and treaty. Sse, e.g.,
Migratory Bird Treaty Act, {6 U.S.C § 703 (1988 ed., Supp. V) {no person may "pursue, hunt, ake,
capture, kill, [or] atiempt 1o take, capture, or kill” any migratory bird); Agreement on the Conservation of
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Polar Bears, Nov, 15, 1973, Art. [, 27 U, S. 7. 3918, 3921, T, . A. §. No. 8409 (defining "taking" as
“hunting, killing and capturing”). And that meaning fits neatly with the rest of §1538(a)(1), which makes it
unlawful not only 1o take protected species, but also to import or export them {§15338{a)(1 A)); to
possess, sell, deliver, carry, transport, or ship any taken species {§1338(a){(1{D}); and to transport, sell, or
offer to sell them in wnterstate or foreign commerce (§§1338(a)}{ 1 ¥E), (F). The wking prohibition, i other
words, is only part of the regulatory plan of §1538(a)(1), which covers all the stages of the process by
which protected wildhfe s reduced to man's dominion and made the object of profit. It is obvious that
“take" in this sense--g term of art deeply embedded in the statutory and common law conceming
wildlife-~describes a clasg of acts {not omissions) done directly and intentionally {not indirectly and by
accident} to particular animals {not populations of aninals),

The Act's definition of "take” does expand the word shightly {and not unusually), so as to make ¢lear that
it includes not just a completed taking, but the process of taking, and a1l of the acts that are customarily
wdentified with or accornpany that process (“to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture,
or collect™}; and so as w inciude attempts. §1532(19}. The temphing fallacy--which the Court commuts
with abandon, see anre, at 9, n, 1013 to assume that vnce defined, "ake" loses any signtficance, and it is
only the definition that matters, The Court treats the statute as though Congress had directly enacted the
§1532(19) definition as a self executing prohibition, and had vot enacted §1538{z){1)(B) atall. But
$1538(){1 {B} is there, and if the terms contained in the definitional section are susceptible of two
readings, one of which comports with the standard meaning of "take” as used in application to wildhfe,
and one of which does aot, an agency regulation that adopts the latier reading is necessarily yoreasonable,

for it reads the defined term "take”--the only operative term--out of the statute altogether, 1221

That i3 what has occurred here. The verb "harm® has a range of meaning: "to cause injury” at its broadest,
"ta do hurt or damage” in a narrower and more direct sense. Sep, 2.z, 1 N. Webster, An American
Dictionary of the English Language (1828) (*Harm, v.2. To hurt; to injure; to damage; fo impair sarndness
of body, either animal or vegetable") (emphasis added); American College Dictionary 351 (1970) ("harm .
.. n, injury, damage; hurt: 16 do him bodily hurm"). In fact the more directed sense of "harm™ 15 2
somewhat more common and preferred usage; "harm has in it a little of the 1dea of specially focused hunt
or injury, as if a personal injury has been anticipaled aad intended.” J. Opdycke, Mark My Words: A Guide
e Modern Usage and Expression 330 (1949). See also American Heritage Dictionary of the English
Language (1981} ("Injure has the widest range. . . . Harm and Aurt refer principally to what causes
physical or mental distress 1o living things®). To define "harms” as an act or omission that, however
remotely, "actually kills or injures” s populatron of wildlife through habitat modification, 8 1o choose a
meaning that makes nonsense of the word that "harm” defines--requiring us 10 accept that a farmer whe
tils his field and causes erosion that makes silt run into a nearby river which depletes oxygen and thereby
“impairs [the] breeding” of protected fish, has "taken” or "attempted to take” the fish, It should take the
strongest evidence to make ys believe that Congress has defined a term in a manner repugnant to its
ordinary and traditional sense.

Here the evidence shows the opposite. “Harm® is merely one of 10 prohibitory words in §1532(19), and
the other 9 fit the ordinary meaning of "take” perfectly. To “harass, pursue, hunt, shoot, wound, kill, trap,
capture, or collect” are all affirmative acts {the provision itself describes them as "conduct” see
§1532(19)) which are directed immediately and intentionaily against g particular animai-~-not acts or
pmisstons that indirectly and accidentally cause injury to a population of animals. The Court points out
that several of the words ("harass,” "pursue,” *wound," and "kili"} "refer to actions or effects that do not
require direct applications of force ™ Ante, at 13 {emphasis added). That 1s true enough, but force 15 not
the point. Even "taking® activities in the narrowest sense, activities traditionally engaged in by hunters and
trappers, do not all consist of direct applications of force; pursuit and harassment are part of the business
of “taking™ the prey even before it has been touched. What the nine other words in §1532{I%) have in
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common--and share with the narrower meaning of "harm" described above, but not with the Secretary’s
ruthless dilation of the word--is the sense of affirmative conduct intentionally directed against & particular
animal or animalg,

T am not the first to notice thas fact, or 1o draw the conclusion that it compels. In 1981 the Solicitor of the
Fish and Wildlife Service delivered 4 legal opinion on §1532{19) that is in complete agreement with my
reading;

"The Act's definition of "take' contains a hst of actions that illustrate the intended scope of the term . . .
With the possible exception of "harm,' these terms all represent forms of conduct that are directed against
and likely 1o injure or kill individual wildlife. Under the principle of statutory construction, ejusdeny
generis, . . | the term "harm' should be interpreted to include only those actions that are directed against,
and hikely 1o injure or kill, individual wildlife” Memorandum of Apnl 17, 1981, reprinted in 46 Fed. Reg.
29490, 29491 {emphasis in original),

[ would call it noscitur a socifs, but the principle is much the same: the fact that "several items n a list
share an attribute counsels i favor of interpreting the other items a5 possessing that attribute as well”
Beecham v. United Stares, 511 1. 8., (1994} (ship op., at 3}. The Court contends that the canon
cannot be applied to deprive a word of all its "independent meaning,” anre, at 14, That proposition 15
questionable 1o begin with, especially as applied to long Jawyers' listings such as this. I it were true, we
cught to give the word “trap” in the definttion its rare meaning of "to clothe” {whence "trappings”}--since
otherwise it adds nothing 10 the word "capture.” See Moskal v. United States, 498 U S, 103, 120 (1990}
{Secalia, I, dissenting). In any event, the Court’s contention that "harm® in the narrow sense adds nething
to the other words underestimates the ingenuity of cur own species in a way that Congress did not. To
feed an animal poison, 1o spray it with mace, to chop down the very tree in which it is nesting, or even to
destroy its entire habitat in order to take it {as by draining a pond to get at a tuniie}, might neither wound
nor kill, but would directly and intentionally harm.

The penalty provisions of the Act counsel this interpretation as well, Any person who “knowingly”
viclates §1538(a}{(1 {B) is subject to criminal penalties under §1340(b)(1) and civil penalites under
§13a0{a} 1}, moreover, under the latter section, any person "who otherwise violates" the taking
prohibition {i.e, violates if unknowingly) may be assessed a civil penalty of $500 for gach violation, with
the stricture that “feJach such violation shall be a separate offense.” This last proviston should be clear
warning that the regulation is in error, for when combined with the regulation it produces a result that no
legislature could reasonably be thought {o have intended: A large number of routine private
activities--farming, for example, ranching, roadbuilding, construction and logging--are subjected to stniet
Liability penalties when they fortuitously injure protected wildlife, no matter how remote the chain of
causation and no matter how difficult to foresee {or to disprove) the "injury” may be {e.g., an "impairment”
of breeding). The Couit says that "[the strict liability provision] is potentially sweeping, but if would be so
with or without the Secretary's "harm'’ regulation.” Ante, at 8, n. . That is not correct, Without the
regulation, the routine "habitat modifying” activities that people conduct to make a daily living would not
carty exposure to strict penalties; only acts directed at animals, like those described by the other words in
§1532(193, would risk Jiability,

The Court says that "[1o] read 2 requirement of intent or purpose into the words used to define "take' . . .
ignorefs] [§1540's] express provision that a "knowing' action is enough to violate the Act” Anfe, at 13,
This presumably means that because the reading of §1532{19) advanced here ascribes an element of
purposeful injury to the prohibited acts, it makes superfluous (or inexplicable} the more severe penalties
provided for a "knowing" violation. That conclusion does not follow, for it is quite possible to take
protected wildlife purposefully without doing so knowingly. A requirement that a violation be "knowing®
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means that the defendant must "know the facts that make his conduct illegal” Staples v, United States,
SIVULS, o, (1994) (shp op,, at 6). The hunter who shoots an elk in the mistaken beliefthat it is a
mule deer has not knowingly violated §1538(a)(t ¥B}--not because he does not know that elk are legally
protected (that would be knowledge of the law, which is not a requirement, ses ante, 31 8, n. 9), bt
hecause he does not know what sort of animal he is shooting. The hunter has nonetheless committed a
purposeful taking of protected wildlife, and would therefore be subject to the (lower) strict lability
penaities for the viclation,

So far | have discussed only the immediate statutory text bearing on the regulation, But the definition of
"take” in §1332(19) applies "[fJor the purposes of this chapter,” that is, it governs the meaning of the word
as used everywhere in the Act. Thus, the Secratary’s interpretation of "harm” is wrong if it does not fit with
the use of "take” throughout the Act. And it dogs not. In §1540(e}{4)(B), for example, Congress provided
for the forterture of "[ajll guns, traps, nets, and other equipment | | | used to aid the taking, possessing,
selling, [ete.]” of protected animals, Thas Listing plainly relates to “aking” in the ordinary sense. If
environmental modification were part {(and necessarily a major part) of taking, as the Secretary maintains,
one would have expected the list to include "plows, bulldozers, and back hoes.” As another example,
§1539(e}(1) exempts "the taking of any endangered species” by Alaskan Indians and Eskimos "if such
taking is primarily for subsistence purposes"; and provides that "{non edible byproducts of species taken
pursuant to this section may be sold . .. when made into authentic native articles of bandicrafis and
clothing." Surely these provisions apply to taking only in the ordinary sense, and are meaningless as
apphied to species inyured by environmental modification. The Act is full of like examples. See, e.g.,
§1538(a)1 XD} (prohibiting possession, sale, and transport of "species taken in violation" of the Act). “[I}f
the Act is to be interpreted as 2 symmetrical and coherent regulatory scheme, one in which the operative
words have a consistent meaning throughout,” Gustafson v, Alloyd Co,, SI3ULS, |, {1995} (ship
op., at 6}, the regulation must fall.

The broader structure of the Act confirms the unireasonableness of the regulation. Section 1536 provides:

“Each Federal agency shall . . . imsure that any action avthorized, funded, or carried out by such ageney
. is not likely {0 jeopardize the continued existence of any endangered species or threatened species or
result in the destruction or adverse modification of habitai of such species which is determined by the
Secretary . . . w be critical.” 16 USK.C § 1536{(a}(2) (emphasis added).

The Act defines "critical habitat” as habitat that 1s "essential to the conservation of the species,”
§81532(5KAXH), (AX(11), with "conservation” in turn defined as the use of methods necessary to bring
listed species "to the point at which the measures provided pursuant to this chapter are no longer
necessary.” §15832(3),

These provisions have a double significance, Even if §§1536{a)(2} and 1538(a}{(1 {B) were totally
independent prohibitions--the former applying only to federal agencies and their hcensees, the latter only
to private parties--Congress's explicit prohibition of habitat modification in the one section would bar the
inference of an implicit prohibition of habitat modificatiot in the other section. "{Wihere Congress
includes particular language in one section of a statute but omits it in another . . , it s generally presumed
that Congress acts intentionally and purposely in the disparate inclusion or exclusion.” Kewne Corp. v.
United Stares, SO8 ULS. |, (1993) {ship op., at 7-8) (internal quotation marks omitted). And that
presumption against implicit prohibition would be even stronger where the one section which uses the
language carefully defines and limits 13 application. That is to say, 1t would be passing strange for
Congress carefally 1o define “critical habitat” as used in §1536(a)(2), but leave it 1o the Secretary to
gvaluate, willy nilly, impermissible "habiat modification” (under the guise of "harm"} in §13538(a)(1)(B).
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In fact, however, 881 526(a}2) and 1538(a)(1X(B) do nor operate in sepamate realms; federal agencies are
subject ta both, because the "personfs]” forbidden 1o take protected species under §1338 include agencies
and departments of the Federal Government. See §1532(13). This means that the "harm" regulation also
contradicts another principle of interpretation: that statutes should be read so far as possible to give
independent effect to all their provisions, See Rawzlafv, United Stares, SIOU. S, | (ship op., at
6-8). By defining "harm" in the definition of "take” in §1538(a)(1)(B) to include significant habitat
modification that injures populations of wildiife, the regulation makes the habitat modification restriction
tn §1536(a)(2) almost wholly superflucus. As “critical habitat” is habitat "egsential 1o the congervation of
the species,” adverse modification of "critical" habitat by 2 federal agency would also constitute habitat
muodification that injures a population of wildhife,

Petitioners try to salvage some independent scope for §1336(aX(2) by the following contortion: because
the definition of critical habitat includes not only "the specific areas within the geographical ares occupied
by the species [that are] essential to the conservation of the species,” §1532(5}AX1), but also "specific
areas outside the geographical area ovvcupied by the species at the time it is listed [as a protected species] .
. . {that are] essential {0 the conservation of the species,” §1532A(5)i1), there may be some agency
modifications of eritical habitat which do nof injure a population of wildlife. Sex Brief for Petitioners 41,
and n. 27, This s dubious 10 begin with, A principal way to injure wildlife under the Secretary’s own
regulation i 1o "significantly impai{r] . . . breeding,” 30 CFR § 17.3 (1994). To prevent the natural
increase of a species by adverse modification of habitat suitable for expansion assuredly mmpairs breeding,
But even if true, the argument only narrows the scope of the superfluity, leaving as 5o many wasted words
the §1532{a)(5)(i} definition of critical habitat to include currently acoupied habitat essential to the
species' conservation, If the Secretary's definition of "harm® under §1538(a)(1)(B} 15 to be epheld, we must
believe that Congress enacted §1536{a)(2) solely because in its absence federal agencies would be able to
modify habitat in currently unoccupied areas. It is more rational to believe that the Secretary'’s expansion
of §1538(a)(1)(B) carves out the heart of om? of the central provisions of the Act.

|
The Court makes four other arguments. First, “the broad purpose of the [Act] supporis the Secretary’s
decision to extend protection against activities that cause the precise harms Congress enacted the statute
to avoid. " Arse, at 10, I thought we had renounced the vice of "simplistically , , . assuming] that wharever
furthers the statute’s prmary objective must be the law.™ Rodrigrez v. United Srtares, 480118, 522, 526
{1987) {per curianm) {emphasis in original}. Deduction from the "broad purpose” of a statute begs the
question if it 13 used to decide by what mears {and hence to what Jengsh) Congress pursued that purpose;
to get the right answer o that question there is no substitute for the hard job {or in this case, the quite
simple one} of reading the whole text. "The Act must do everything necessary to achieve 15 broad

purpose” 1s the slogan of the enthusiast, not ihe analytical tool of the arbiter, 1]

Second, the Court maintaing that the legislative history of the 1973 Act supports the Secretary's definition,
See ane, at 16-18. Even if legislative history were a legitimate and reliable tool of interpretation {which |
shall assume in order o rebut the Court's claim); and even if it could appropriately be resorted to when the
eracted text is as clear ag this, but see Chicage v. Environmental Defense Fund, 31TUS. |
{1994) {slip op., at 9-10); here it shows quite the opposite of what the Court says. I shall not pacse to
discuss the Court’s reliance on such statements in the Commitiee Reports as " * [tlake’ is defined . . . in the
broadest possible manner to include every conceivable way in which a person can “take' or attempt to
“take' any fish or wildlife'* S. Rep. No. 93-307, p. 7 {1973) {quoted ante, at 17). This sort of empty
flourish--to the effect that "this statute means what it means all the way"--counts for little even when
enacted into the law itself. See Reves v. Ernst & Young, S0TU.S. | (1993) (ship op., at 13-14),
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Much of the Court’s discussion of legistative history is devoted to twe items: first, the Senate floor
manager's introduction of an amendment that added the word “harm” to the definition of "take” with the
observation that {along with other amendments) it would * help to achieve the purposes of the hill ";
second, the relevant Committee’s removal from the definition of a provision stating that “take” includes *
the destruction, modification or curtathment of [the] habitat or range ” of fish and wildlife. See anm, at
17-18. The Court inflates the first and belittles the second, even though the second is on its face far more
periinent. But this elaborate inference from varions pre-enactment actions and inactions is quite
unnecessary, since we have direct evidence of what those who brought the legislation 1o the floor thought
it meant--evidence as solid a8 any ever 10 be found in legisiative history, but which the Court banishes to a
footnote. See ante, at 18-19, n, 19

Both the Senate and House floor managers of the bill explained it in terms which {gave no doubt that the
problem of habitat destruction on private fands was to be solved principally by the land acquisition
program of §1534, while §1538 solved a different problem altogether-- the problem of takings. Senator
Tunney stated:

"Through [thef land acquisition pravisions, we will be able o conserve habitats necessary to protect fish
and wildlife from further destruction.

"Although most endangered spocies are threatened primanly by the destruction of their natural habitats, 2
sigmficant partion of these animals are subject to predation by man jor commercial, spert, consumption,
or other purposes. The provisions of [the bill] would prohibit the commerce in or the importation,
exportation, or taking of endangered species . . . ." 119 Cong. Ree. 25669 (1973} {emphasis added).

The House floor manager, Representative Sullivan, put the same thought in this way;

"[Tlhe principal threat to animals stems from destruction of their habiter, . . | [The &ifl] will meet this
probient by providing funds for acquisivion of critical habitay, , . 1t will also ¢nable the Department of
Agriculture to cooperate with willing landowners who desire to assist in the protection of endangered
species, but who are understandably unwilling to do so at excessive cast 1o themsefves. Another hezard to
endangered species arises from those who would capriire or &ill them for pleasure or profit. There is no
way that Congress can make it less pleasurable for 2 person {o take an animal, but we can certainly make
Tess profitable for them o do s0.” Jd,, 4t 30162 (emphasis aidded).

Habitat modification and takings, in other words, were viewed as different problems, addressed by
different provisions of the Agt. The Court really has ne explanation for these statements, All it can say is
that "[n}either statement even suggested that [the habitat acquisition funding provision in §1534] would
be the Act's exclusive remedy for habitat modification by private landowners or that habitat modification
by private landowners stood outside the ambit of [§1538]." Anre, at 18-19, n. 19 That is to say, the
statements are not as bad as they might have been. Little in life 15. They are, however, quite bad enough to
destroy the Court's legislative history case, since they display the clear understanding (1) that habitat
modification is separate from “taking,” and (2) that habitat destruction on private lands is to be remedied
by public acquisition, and nos by making particular unlucky landowners incur "excessive cost to
themselves." The Court points out triumphantly that they do not display the undustanding (3) that the
land acquisition progsam is "the [Act's] only response to habitat modification.” Jéid. Of course not, since
that 15 not so (all pudlic lands are subject to habitat modification restrictions); but {1} and (2) are quite
enough to exclude the Court's interpretation. They identify the land acquisition program as the Act's only
response to habrat modification by privare landowners, and thus do not in the least "contradic{t]," ibid.,
the fact that §1536 prohibits habitat modification by federal agencies.
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Third, the Court seeks support from a provision which was added to the Act in 1982, the year aﬁef the
Secretary promulgated the current regulation. The provision states:

"[Tihe Secretary may permit, under such terms and conditions as he shall prescribe--

"any taking otherwise prohibited by section 1538(a)}(1){B} . . . if such taking s incidental to, and not the
purpose of, the carrying out of an otherwise lawful activity.” 16 US.C. § 1339(a){({ }{B).

Thas provision does not, of course, implicate our doctrine that reenactment of a statutory provision ratifies
an extant judicial or administrative interprefation, for neither the taking prohibition in §1538(2)(1)}(B} nor
the definition in §1532(19) was reenacted. See Cenrraf Bank of Denver, N. A. v, First Interstaie Bank of
Depver, N A, SITUL S, (1994) (slip op., at 21). The Court claims, however, that the provision
"strongly suggests that Congress understood [§13538(a)(1)}(B)] to prohibit indirect as well as deliberate
takings.” Ante, at 12 That would be 2 valid inference if habitat modification were the only substantial
"otherwise lawful activity” that might incidentally and nonpurposefully cause a prohibited "taking." Of
course 1t 15 not, This provision applies to the many otherwise lawful takings that incidentally take a
protected species--as when fishing for unprotected salmon also takes an endangered species of salmon, see
Facific Northwest Generating Cooperative v, Brown, 38 F_ 34 1058, 1067 (CA9 1994). Congress has
referred to such "incidental takings” in other statutes as well--for example, 3 statuyte referring to "the
incidental taking of . . . sea turtles in the course of | . | harvesting {shrimp]” and 1o the "rate of incidental
taking of sea turtles by United States vessels in the course of such harvesting™ 103 Stat, 1038 §605(0)(2),
note following 16 U.8.C. § 1537 (1988 ed., Supp. V}; and a statute referring 1o "the incidental taking of
marine mammals in the course of commercial fishing operations,” 108 Stat. 346, §118(a). The Count
shows that it misunderstands the question when it says that “[no one could seriously request an
“incidental take permit to avert . .. liability for direet, deliberate action agaiast ¢ member gf an
endangered or threaiened species.” Anfe, at 12-13 (emphasis added}. That is not an incidental ake af

all, (4]

This is enough to show, in my view, that the 1982 permit provision does not support the regulation. T must
acknowledge that the Senate Committee Report on this provision, and the House Conference Committes
Report, clearly contemplate that it will enable the Secretary to permit environmental modification. See 8.
Rep. No, 97-418, p. 10 (1982), H. R. Conf. Rep. No. 97-835, pp. 30-32 (1982). But the rext of the
amendment cannot posuibly bear that asserted meaning, when placed within the context of an Act that
muyst be interpreted (as we have seen) not o prohibit private environmental modification. The neutral
language of the amendment cannot possibly alter that interpretation, nor can its legislative history be
summoned forth to contradict, rather than clarify, what is in its totality an unambiguous statutory text, See
Chicage v. Environmental Defense Fund, 511 UL S, ____ (1994). There is hittle fear, of course, that giving
no effect to the relevant portions of the Committee Reports will frustrate the real life expectations of a
maiority of the Members of Congress. [f they read and relied on such tedious detail on such an obscure
point (it was not, after all, presented as a revision of the statute’s prohibitory scope, but as a discretionary
waiver provision) the Republic would be in grave penl.

Fourth and fastly, the Court seeks to avoid the gvident shorrcomings of the regulation on the ground that
the respondents are challenging it on s face rather than as applied. Seeanse, at 1] sesalso anfe, at |
{O'Connor, 1., concurring). The Court seems to say that even if the regulation dispenses with the
foreseeability of harm that it acknowledges the statute to require, that does not matter because this 1z a
facial challenge: so long as habitat modification that wanfd foreseeably cause harm is prohibited by the
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statute, the regulation must be sustained, Presumably it would apply the same reasoning to all the other
defects of the regulation: the regulation's failure 1o require injury to particular animals survives the present
challenge, because at least some environmental modifications kill particular animals. This evisceration of
the facial challenge is unprecedented, It is one thing to say that a facial challenge to a regulation that omits
statutory element x must be rejected if there is any set of facts on which the statute does nof reguire x. I is
something quite different--and unlike any doctrine of "facial challenge” I have ever encountered--to say
that the challenge must be rejected if the regulation vould be applied 1o a state of facts in which element x
happens to be present. On this analysis, the only regulation susceptible to facial attack i1s one that nof only
1s invalid in all ts applications, but alzso doeas not sweep up any person who could have been held liable
under a proper apphication of the statute. That 18 not the law. Suppose a statute that prohibits
"premeditated killing of 3 human being.” and an implementing regulation that prohibits "killing a human
being " A facial challenge to the regulation would not be rejected on the ground that, after all, it could be
apphed to a killing that happened 1o be premeditated. It couldd not be applied to such a killing, because it
does not require the factfinder to find premeditation, as the statute requires. In other words, to simplify its
task the Court today confuses lawful application of the challenged regulation with lawful application of a
differcnt regulation, /e, one requiring the vanous elements of liability that this regulation omits,

In response to the points made m this dissent, the Court's opinion stresses two points, neither of which is
supported by the regulstion, and so cannot validly be used to uphold it. First, the Court and the
concurrence suggest that the regulation should be read to contain a requirersent of proximate causation or
foreseeability, principally because the statute does--and "[njothing in the regulation purports to weaken
those requirements [of the statute].” Ses ante, at &, 1. 9, 11-12, n 13; see also ate, at 4-6 {O'Connor, I,
concurring). [ quite agree that the statute contains such a Bmitation, because the verbs of purpose in
§1538(a)(1)(B) denote action directed at animals. Bus the Cowrt has rejected that reading. The critical
premise on which it has upheld the regulation i3 that, despite the weight of the other words in
§1538(a)(1)(B), “the statutory term “harm' encoropasses indirect as well as direct injuries,” anfe, at 9. See
also ante, at 9-10, n. 11 (describiag "the sense of indirect causation that “barm’ adds to the statute”); ante,
at 14 (stating that the Secretary permissibly interprets ™ "harm' " to include "mndirectly injuring endangered
animals"). Consequently, unless there is some strange category of causation that 15 indirect and yet also
proximate, the Court has already rejected its own basis for finding a proxamate cause limitation n the
regulation. In fact "proximate” causation simply sreaws "direct” causation. See, e.g., Black's Law
Dictionary 1103 (5th ed. 1979) (defining "[plroximate” as "lmmediate; nearest; direcr”) {emphasis added},
Webster's New International Dictionary of the English Language 1995 (2d ed. 1949) {"proximate cause. A
cause which directly, or with no mediate agency, produces an effect"} {(emphasis added}. The only other
reason given for finding a proximate cause hmitation in the regulation is that “by use of the word
“actually, the regulation clearly rejects speculative or conjeciural effects, and thus itself fnvokes principles
of proximate caunsation.” Amte, at § (’Connor, J,, concurring), see also ame, at 11-12, n. 13 {majority
opinion}. Non sequitur, of course. That the injury must be "actual® as opposed to “potential” simply says
nothing at all about the length or foreseeability of the causal chain between the habitat modification and
the "actual” injury. It is thus true and irrelevant that "the Secretary did not need to include “actually' to
connate “but for' causation,” anfe, at 11-12, n. 13; "actually” defines the requusite injury, not the requisite
causality.

The regulation says {it is worth repeating) that "harm® means (1) an act which (2) actually kiils or myures
wildlife. If that does not dispense with a proximate cause requirement, I do not know what language
would, And changing the regulation by judicial invention, even to achieve compliance with the statute, is
not permissible Perhaps the agency itself would prefer to achieve compliance in some other fashion. We
defer to reasonable agency interpretations of ambiguous statutes precisely in order that agencies, rather
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than courts, may exercise policymaking discretion in the interstices of statutes. See Chevron, 467 (U, §, st
843-845, Just as courts may not exercise an agency's power to adjudicate, and so may not affirm an agency
arder on discretionary grounds the agency has not advanced, see SEC v. Chenery Corp., 318 U.S, 80
{1943}, so also this Court may not exercise the Secretary's power to regulaie, and s0 may not uphold a
regulation by adding to it even the most reasonable of elements it does not contain,

The second point the Court stresses in (s response seems 1o me g belated mending of its hold. It
apparently concedes that the statute requires injury o particular animals rather than merely to populations
of animals. Seeante, at 11-12, n. 13, /d, a1 7, 9 {referring to killing or injuring “members of [listed]
species” {emphasis added)). The Court then rejects my contention that the regulation ignores this
reguirement, stace, it says, "every term in the regulation’s definition of "harny' is subservient to the phrase
"an act which actuaily kills or injures wildlife.’ ” K., at 11-12, n. 13, As | have pointed out, see supwa, at 3,
this reading is incompatible with the regulation’s apecificatior: of impairment of "breeding” as one of the

modes of "kill[ing] or injur{ing] wildlife." 3]

But since the Court ts reading the regulation and the statute incorrectly in other respects, it may as well
introduce this novelty as well--law a la carte. As [ understand the regulation that the Court has created ang
held consistent with the statute that 1t has also created, habitat modification can constitute a "taking,” but
only if it results in the killing or harming of fmdividual animals, and only if that consequence s the direct
result of the modification. This means that the destruction of privately owned habitat that is essential, not
for the feeding or nesting, but for the breeding, of buttertflies, would not viclate the Act, since it would not
harm or kill any hving butterfly, L 100, think # would not violate the Act—-not for the utterly unsupported
reason that habitat modifications i} outside the regulation if they happen not to kill or injure a living
animal, but for the textual reason that only action directed at living animals constitutes a “take.”

% % %

The Endangered Species Act is a carefully considered piece of legisiation that forbids all persons te hunt
or harmn endangered animals, but places upon the public at large, rather than upon fortuitously accountable
individual landowners, the cost of preserving the habitat of endangered species. There 1s neither textual
support for, nor even evidence of congressional consideration of, the radically different disposition
contamed in the regulation that the Court sustains. For these reasons, [ respectfully dissent.

Notes

1 The Court and Justice O'Connor deny that the regulation has the first or the third of these features, |
respond to their arguments in Part I, infra.

2 The Court suggests halfheartedly that "take” cannot refer to the taking of particular animals, because
§1538(a)( 1 XB) prohibits "ak[ing] any {endangered] species.” Anfe, at 9, n. 10. The suggestion is
halthearted because that reading obviously contradicts the statutory intent. It would mean no violation in
the intertional shooting of a single bald eagie--or, for that matter, the intentional shooting of 1,000 bald
eagles out of the extant 1,001, The phrasing of §1538(a)(1)(B), as the Court recognizes elsewhere, see,
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e.g., ante, at 7, 1s shorthand for "take any member of jan endangered] species.”

3 This portion of the Court's opinion, see anre, at 1}, n. 12, discusses and quotes a footnote in 7VA v,
Hifl, 437 18 153, 184185, n. 30 (1978), in which we described the then current version of the
Secretary's regulation, and said that the habitat modification undertaken by the federal agency in the case
would have violated the regulation. Even if we had said that the Secretary's regulation was aunthorized by
§133R8, that would have been utter dictum, for the only provision at issue was §1536. See 437 U, 8., &t
193. But in fact we simply opined on the ¢ffect of the regulation while assuming iss validity, just as courts
always do with provisions of law whose validity is not at issue,

4 The siatutory requirement of 4 "conservation plan” is as consistent with this construction a8 with the
Court's, See anie, at 12, and . 14, The comumercial fisherman who is in danger of incdentally sweeping
up protected fish in his nets can quite reasonably be required © “minimize and mitigate” the “impact” of
his activity, 16 ULS.C. § 1339(a)(2)(A).

5 Justice Q'Connor supposes that an "impairment of breeding” intrinsically injures an animal because "[tlo
make it impossible for an anmimal to reproduce is to impair its most essential physical functions and o
render that animal, and its genetic matenial, biologically obsolete." Ante, at 2 (concurring opinion), This
imaginative construction does achieve the result of extending "impairment of breeding” to individual
animals; but only at the expense of also expanding "injury” to include elements beyond physical harm to
individual animals, For surely the only harm 1o the individual animal from impairment of that “essential *
function" is not the filure of issue (which harmg only the issue}, but the psychic harm of perceiving that it
wiil feave this world with 2o issue {assuming, of course, that the animal in question, perhaps an
endangered species of slug, 18 capable of such painful sentiments), If it includes thar peychne harm, then
why not the psychic harm of not being able 1o frolic about—so that the draining of a pond used for an
endangered animal’s recreation, but in no way essential 1o i1s survival, would be prohibited by the Act?
That the concurrence is driven to such a dubtous redoubt is an argument for, not against, the proposition
that "mjury” in the regulation includes injury to populations of animals. Even more 5o with the
concurrence's aliernative explanation: that "impairment of breeding” refers to nothing maore than concrete
imuries inflicted by the habitat modification on the animal who does the breeding, such as "physical
complications [suffered] during gestation,” are, at 3. Quite obviously, if "impairment of breeding” meant
such physicsl harm to an individual animal, 11 would not have had to be mentioned.

The concurrence entangles itselfl in a dilemma while aftempting to explain the Secretary’s commientary to
the harm regulation, which stated that "harm” i3 not limited (o "direct physical injury to an individual
member of the wildlife species,” 46 Fed Reg. 54748 {1981}, The concurrence denies that this means that
the regulation does not require injury o particular animals, because "one could just as easily emphasize
the word "direct' in this sentence as the word "individual” ™ Anve, at 3. One could; but if the concurrence
does, it thereby refutes its separate attempt to exclude indirect causation from the regulation’s coverage,
see ante, at 4-6, The regulation, after emerging from the concurrence's analysis, has acquired both a
proximate causs limitation and a particular animals limitation--precisely the one meaning that the
Secretary's quoted declaration will not allow, whichever part of it is emphasized,
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- : : ION OF SUPREME COURT
'AYS IT WILL N(}T ALT RHISFLEXIBILITY PUSH

SPECIES RULIN

Secretary of the Interior Bruce Babbitt welcomed today's Supreme Court decision in the Sweet Home case
as "a common sense approach” that is 100% consistent with the actions of past Republican and
Democratic Administrations in protecting endangered species. The Court held that the Endangered
Species Act bars the killing or harming of endangered species adversely modifying their habitat,

"The Supreme Court affirmed the commeon sense interpretation of the law followed by the Ford, Carter,
Reagan, Bush, and Clinton Administrations, * said Secretary Babbitt. "Af the same time, 1t makes it all the
more fundamentally important that we work to make this law more flexible and vser-friendly for land
owners, Corporation with landowners, big and small, is the best way 1o ensure both the health of wildhfe
habitat and sustainable economic development. We will continue to aggressively pursue a variety of
reforms 1o make the Act less onerous on private landowners.”

“The Court's deciston reinforces the concluysion of a major report on the Endangered Species Act recently
issued by the NAS (National Acaderny of Sciences), which concluded that "the most serious threat” o
most endangered species in the United States today is habitat destruction and, accordingly, that "habitat
conservation s the best single means 1o comter extingtion’

"Qur obicctive is to encourage landowners with endangered species habitat to integrate economic
development and conservation through practical observation efforts ou their land. Habitat congervation
plans (HCPs) are the solution that demonstrate the compatibitity of wildlife habitat conservation alongside
resource use and land development. In just the Jast two years, we have tripled the number of HCP
agreements established 1n the previous decade, with more than 150 at various stages of development,

*The lower court dectsion in the Sweet Home case, overturned by the Supreme Court today, would
essentially have wiped out all these conservation parinerships.”

*To create additional incentives for conservation planning on the part of landowners we have set in

motion various reforms to simplify and accelerate the HCP process. The key issue for landowners across
the country is "cerainty.” Our "no surprises” policy 13 commiited to a conservation plan they will bave no
additional demands placed on their property. The "safe Harbor” policy that we have mstituied also protecs
landowners who voluntarily enhance wildiife habitat on their lands from any additional land use
restrictions. We ate committed to put forward new sdeas that make the ESA work better and provide more
flexibilnty for landowners,

*Taken together, these initiatives allow us to respect residential property and other land uges while
preserving wildlife habitat. The ‘supreme Court decision announced today will allow these conservation

partnerships with landowners to remain on track, ultimately to benefit future generations as well as our
own.”
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