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TENTH CIRCUIT COURT RULES WOLF REINTRODUCTION LEGAL:
WOLVES ARE HERE TO STAY

Sixty vears afier nearly being exterminated from the lower 48 states, the gray wolf 1s here to stay. The 1gth
Circust Court of Appeals upheld the wolf reintroduction rules as lawful under the Endangered Species Act
and the National Environmental Policy Act, alowing approximately 116 wolves in the greater
Yellowstone aren and 144 in {daho to remain tn the West, This decision reversed the December 12, 1997
order by Wyoming’'s District Court which said the reintroduction was illegal and ordered the wolves and
their offspring to be removed.

"The reintroduction of wolves has been one of the most emotional issues that our office has dealt with,”
said Ralph Morgenweck, Regional Director for the Service’s Mountain-Prairie region. "Hearing today that
wolves are here to stay put us all over the top in the office,” Morgenweck added. "This decision shows
that one of the most importam options to help recover endangared spesies, the expenimental population,
was tested and passed with flying colors. Thig shows us that the flexibility built into the Endangered
Species Act has once again moved recovery of an endangered species ahead at a rapid pace,” Morgenweck
said,

Teo date no naturally dispersing wolves have been found in the Yellowstone ares, but at least three wolves
from northwest Montana dispersed into the central Idaho area although only one lives there today.

Since 1987, hivestock producers who experienced wolf-caused losses in Montana, Idaho, and Wyoming
have been compensated about $105,000 by private fund administered by the Defenders of Wildhife

Wolf packs in the reintroduction areas consist of ten breeding pairs in central Idaho and eight in the
Yetlowstone area.. Naturally sceurring wolves in northwest Montana now namber around 64 with seven
breeding pairs. Recovery of wolves, as stated in the Service’s recovery plan, would include 30 breeding
pairs throughout Montana, Wyoming and Idaho for three consecutive years by the year 2002,

Canadian wolves fotaling 66 animals were reintroduced to Yellowstone National Park and central kdaho
beginning in March 1995 and ending in early 1996 as part of an effort to restore their populations. The
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reintroduced wolves are designated a "non-gssential, experimental” population to allow for more
flexibility in managing them than would be svailable if they were designated an "endangered™ species,
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PUBLISH FILED
. DUnited States Courtof Apprals
UNITED STATES COURT OF APPEALS Tenth Cheoult
TENTH CIRCUIT JAN 13 2000
_ - - PATRIgg{ £ISHﬁER
WYOMING FARM BUREAU FEDERATION; MONTANA FARM ox
BUREAU FEDERATION; AMERICAN FARM BUREAU : :
FEDERATION, MOUNTAIN STATES LEGAL FOUNDATION, IDAHO | Nos, 97.8127
FARM BUREAU FEDERATION; NATIONAL AUDUBON SOCIETY, a ':
nonprofit corporation, PREDATOR PROJECT, 4 nonprofit corporation; || 98-8000
SINAPU, a nonprofit c{}r}:matm GRAY WOLF COMMITTEE, a |
conservalion group, I BR.8007
Plamtfis-Appelless, 98-8008
CAT D. URBIGKIT; JAMES R, URBIGKIT, | 988000
Plamtiffs-Appellees and Cross-Appellants, 98-8011

i V.

BRUCE BABBITT, Secretary of Department of Intenior; GEORGE T
FRAMPTON, Assistant Secretary of Fish and Wildlife and Parks,
Department of Interior; JAMIE CLARK, Director of United States Fish
and Wildlife Service; RALPH Q. MORGENWECK, Regioral Director of
United States Fish and Wildhfe Service; EDWARD E. BANGS, Projeat
Leader of Gray Wolf EIS; ROGER KENNEDY, Director of National Park
Service;, DANIEL GLICKMAN, Secretary of Department of Agriculiure,
MICHAEL DOMBECK, Chief Forester of United States Forest Service, in
their official capacities, DEPARTMENT OF INTERIOR; UNITED
STATES FISH ANDWILDILIFE SERVICE;
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NATIONAL PARK SERVICE; DEPARTMENT OF AGRICULTURE;
UNITED STATES FOREST SERVICE; UNITED STATES OF
AMERICA,

Defendants-Appellants and Cross-Appeliees,

e

NATIONAL WILDLIFE FEDERATION; WYOMING WILDLIFE
| FEDERATION; IDAHO WILDLIFE FEDERATION; WOLF

| EDUCATION AND RESEARCH CENTER; DEFENDERS OF

| WILDLIFE, ‘

Intervenors-Appetlanis,

NEZ PERCE TRIBE,
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—

Intervenors.

. st

Appeals from the United States District Court
for the District of Wyaming

(D.C, No. 94-CV-286)

Timothy S. Bishep {Todd S. Weleh and William Perry Pendley of Mountain States Legal
Foundation, Denver, Colorado; John J. Rademacher and Richard L. Krause of American Faris
Bureau Federation, Park Ridge, Hlinois, on the briefs), Chicago, Hlinoeis, for Plaintiffs-Appellces.

James R. Urbigkit, pro se, for Plaintiffs-Appeltiees and Cross-Appeliants.

M. Alice Thurston {(Leis J. Schiffer, Assistant Attorney General, James C. Kilbourne, Ellen Durkee,
and Christiana P. Perry, Department of Justice, Washington, D.C.; Margot Zallen, Denver,
Colorado, and David Gayer, Washington, D.C,, of vounsel, Department of Interior, with her on the
hriefs) of Department of Justice, Washington, D.C., for Defendants-Appellants and Cross-Appellees,

Brian B, O'Nedll (Richard A. Duncan and Jonathan W, Dettmann ef Faegre & Benson LLP,
Minneapolis, Minnesota; Russell Q. Stewart and Colin C. Deihl of Faegre & Benson LLP, Denver,
Colorado, with him en the briefs for Defenders of Wildlife; Thomas France and Thomas Lustig of
National Wikllife Federation, Missoula, Montana, with him ou the briefs for National Wildlife
Federation, Wyaming Wildlife Federation, Idaho Wildlife Federation, and Wolf Eduncation and
Research Cenier) of Faegre & Benson LLP, Minneapolis, Minnesota, for Intervenors-Appethinis.

Douglas L. Hononold (James 8. Angell with him on the hriefs) of Earthjustice Legal Defense Fund,
Bezeman, Montana, for Predator Project, Sinapu, and Gray Wolf Committee,

Louis R, Cohen. James R, Wrathall, Matthew A, Brill, and Susan A, Maclntyre, of Wilmer, Cutler & -
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Pickering, and Elizabeth Fayad, of Counsel, National Parks and Conservation Association,
Washington, D.C., filed an amicus curiae brief on behalf of National Parks and Conservation
Association, in support of the Department of the Interior.

Michael J. Bean, Environmental Defense Fund, Washington, D.C., and James B, Martin, Boulder,
Colorade, Environmental Defense Fund, filed an amici curias brief on behalf of Environmental
Defense Fund, World Wildlife Fund, Wildlife Conservation Society, bzaak Walton League of
America, ldaho Conservation League, Wolf Recovery Foundation, and Center for Marine
Conservation,

Herman Kaufman, Old Greenwich, Connecticut, filed an amicus corine brief on behalf of Friends of
Animals, Inc.

David J. Cummings, Lapwai, ldaho, filed an amicus curiae brief on behalf of Nez Perce Tribe.

James €, Hill, Waéhingion, D.C,, filed an amicus curiae brief, pro se, in support of
Plaintiffs-Appelices,

Before BRORBY, HOLLOWAY and HENRY, Circuit Judges,

BRORBY, Circoit Judge.

These consolidated appeals siem from three separate challenges to the Departinent of Interior's
("Departmaent™) final rules paverning the reintroduction of & nonessential experimental papulation of
gray wolves in Yellowstone National Park (¥ Yellowsione™] and central Idaho. The district court
consolidated the challenges and struck down the wolf reinfroduction rules, concluding they (1) are
contrary to Congress' clear intent under section 10(j} of the Endangered Species Act, 16 US.C.

§ 1539(j), to prevent lessening the protection afforded to naturally occurring, individual members of
the same species; (2) are contrary to the Department's own regulations extending Endangered
Species Act protections to all individual animals within an area where experimental and
nonexperimental populations may overlap; and (3) conflict with section 4 of the Endangered Species
Act, 16 US.C, § 1533, by operating as a de facto "delisting” of naturally occurring wolves. Wyoming
Farm Burcan Fol'n v. Babbitt, 987 F, Supp. 1349, 1372-76 (D). Wyo, 1997), The district court ordered
the reintroduced non-native wolves and their offspring removed from the identified experimenial
population areas, but stayed ifs own judgment pending this appeal. Id. 5t 1376, Discerning no conflict
between the challenged experimental population rules and the Endangered Species Act, we reverse
the district court's order and judgment.

L Background
A. Factual Summary

Detailed facts underlying this appeal are set forth i Wyoming Farm Bureau Fed'n v. Babbitt, 987 F.
Supp. 1349 (D. Wyo. 1997); hence, we provide only a summary of salient facts,

The Secretary of Interior {"Secretary’) listed the Northern Rocky Mountain Wolf, an alleged

subspecies of the pray wolf, as an endangered species under the Endangered Species Act of 1973. 43
Fed, Reg, 9607 (March 9, 1978) ("Reclassification of the Gray Wolf in the United States and Mexico,
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with Determination of Critical Habitat in Michigan and Minnesota™). In 1978, the Secretary listed
the entire gray wolf species as endangered in the lower forty-eight states, except Minnesota.t1]

id. at 9610, 9612, In 1980, a tenm organized by the Department of Inierior completed its Northern
Rocky Mouniain Wolf Recovery Plan {("Recovery Flan''), pursuant to the Endangered Species ActL
The Deprriment updated the Recovery Plan in 1987 10 recommend the introduction of at izast ten
breeding pairs of wolves for three consecutive vears in each of three identified recovery areas
(Yelowstone National Park, central [daho and nerthwestern Montana).

Based on the 1987 recommendation, and at Congress' direction, the Fish and Wildlife Service, in
cooperation with the Natienal Park Service and the United States Forest Service {*'Forest Service”},
prepared an environmental impact statement in accordance with the National Environmental Policy
Act, 43 US.C, § 4332(2)(C). The final environmental impact statement analyzed the environmental
effects of five wolf recovery alternaiives. The proposed action alternative the ¥Fish and Wildlife
Service adopted called for the anuual reintroduction of fifleen wolves in two nonessential
experimenial population areas - Yellowstone National Park and central Idabo - beginning in 1994,
Section 10(j) of the Endangered Species Act, 16 US.C, § 1539(}, expressly authorizes the
establishment of such nonessential experimental populations.

In June 1994, Secretary Bruce Babbitt adopted the proposed action alternative subject to certain
conditions intended to "minimize or aveid the envirenmental impacts and public concerns identified
during the environmentsl review process.” One condition was the promulgation of nonessential
experimental population rules fo implement 8 woll management program under section 108(j). The
Department published its final experimental population rules in November 1994, 539 Fed. Reg. 60252
{Nov, 22, 1994). The Recovery Plan and final ndes prescribe the release of 90150 wolves frem
Canada into designated areas of Yellowstone and central Idaho over a three te live-year period, il
at 60254-255, 60266, 60269, notwithstanding the Department's acknowledgment (1) a coleny of
natorally occurring wolves exists in Moatana which, as the number of wolves increases, eventually
will recolonize areas of Yellowstone and 1dsho; and (2) lone wolves have been confirmed to exist in
or near the desigaated experimental population areas in Yellowstone and Idaho. The final
experimental population rules expressly authorize persons comiag infe contact with welves to take
actions otherwise prohibited under the Endangered Species Act. For example, a livestock producer
can "take' any wolf eaught in the act of killing, wonnding or biting livestock on his Iand so long as
the incident is reported within twenty-four hours, Id at 63264, 60279, The rules also provide 8
framework within which the Fish and Wildlife Service can manage “problem”™ wolves, 7d. at 602685,
60279. =

B. The Partiex

Appearing as Defendants/Appeilants in this matter are the various governmental departments,
agencies and their sfficials responsible for wolf and wolfl habitat management, including the
Department of Interior, its agencies the Fish and Wildlife Service and National Park Service, and the
Department of Agricufture and its agency the Forest Service {hereafter the "Agencies”). On appenl,
the National Audubon Society, which originally appeared as a plaintiff, realigns itself and joins in the
Agencies' briefs. The National Wildlife Federation, Defenders of Wildlife, Wyoming Wildlife
Federation, Idaho Wildiife Federation, and the Wolf Education and Research Center appear as
Intervenors on behalf of the Agencies. Collectively, these parties advocate the legal validity of the
wolf reintroduction rules, and any reference to the Agencies’ arguments or contentions generally
reflects those of the Intervenors,
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Plaintiffs/Appeliees include: the Wyoming Farm Burean Federation, the Montana Farm Bureax
Federation, the kdahe Farm Bareau Federation, the American Farm Bureau Federation, James K.
and Cat D. Urbigkit, the Predator Project, Sinapu, and the Gray Wolf Commitiee, The Urbigkits and
the Predator Praject also raise issues on cross-appeal. Collectively, these parties represent the
educational, eronomic, and social interests of individuals whe reside, recreate, farm, and/or ranch in
or near the designated experimental population areas. All participated in the administrative
proceedings related to the wolf recavery/reintroduction program. For different reasons, all dizpute
the legal validity of the woll reintroduction rules.

The following individuals and entities filed amicus briefs: the Environmental Defense Fund, World
Wildlife Fund, Wildlife Conservation Society, Izaak Walton League, ldaho Conservation League,
Woll Recovery Foundation, and the Center for Marine Conservation (coliectively referved 10 as
“Envirgnmenial Defense Fund and others"); the National Parks and Conservation Association;
James C, Hill; the Friends of Animals, Inc.; and the Nez Perce Tribe. With the exceptlion of Mr. Hill
and the Frieads of Animals, Inc., all amicans parties support the Agencies’ position. The Friends of
Animals, Inc. and My, Hill assert issues and srguments against the woll recovery program not

previously raised or addressed by the named parties or the district court.{2)
C. Peading Motions

The parties filed & sumber of preliminary motions, which were referred to this panel for resolution.
We conclude none is dispositive and rule as follows: All motions to dismiss are denied. The Agencies’
maotion fo file missing adminisirative record documents is granted. The National Auduhen Society's
motions to dismiss, realign, and join defendants’ and amici briefs are granted, The Wyoming Farm
Burea's Second Motion fo Strike is denied. The Farm Bureaus' motion fo expedite is denied as
moot.

D. The Issues
Standing

At the outset of litigation, the Defendant Agencies challenged the Audubon Society's and the
Urbigkits' standing to bring any ¢laims. The Agencies alse challenged the Farm Bureaus’ standing to
assert their Endangered Species Act and National Environmental Policy Act ¢laims. The disirict
court held hoth the Audubon Society and the Urbigkits have standing. ¥yoming Farm Bureau Fed'n,
987 F. Supp. at 1361, The court further held the Farm Bureaus lack standing to assert a National
Environmental Policy Act claim. Id The court determined, sua sponte, that Mountain States Legal
Foundation lacks standing to porsue its action altegether. /d. at 1355 n.10. Mountain States Legal
Foundation did not submit briefs on appeal. The remaining parties do not raise the standing issne in
their briefs. Accordingly, we do nol address this issue, and the district court’s rulings pertaining to
standing remain unaffected.

Statutory Notice and Procedural Rights

The Agencies unsuccessfully sought dismissal of the first two counts of the Farm Bureaus' complaint
for faiture fo provide sufficiently specific notice pursuant to the Endangered Species Act, 16 US.C,

§ 1340¢g\. Id, at 136263, They do not challenge the district court’s ruling en appeal; therefore, we do

not address it and the district court’s raling on this issue stands.

The Farm Bureans' contention the Agencies did not afford them certain Endangered Species Act
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procedural rights provided under 58 C.F.R. § 17.81(d) was similarly unsuccessful in district court, Id.
at 136566, Because the Farm Bureaus do not pursae this claim on appeal, the district court's ruling
stands,

The Wolf Reintrodiuction Rules

The crux of this case, and hence this opinion, is the validity of the final rules governing the
introduction of » nonessential experimental population of gray wolves in the entirety of Yellowstone
and in central Idaho, The district court struck down the challenged rules as vialative of section 4(D
and section 10(j} of the Endangered Species Act, 16 U.S.C. §§ 1833(f), 1539(j). /. at 1373-76,
However, the district court feund ne viclation of the National Environmental Policy Acl, /4, at 1369,
We afford the district court’s decision no particuiar deference, but rather, review the rules and
administrative record independently. See Ulty of Albuguergue v. Browner, 97 F.3d 415, 424 (16th Cir.
1996), cert. denied, 322 U8, 965 (1997); Olenhouse v. Commadity Credit Corp., 42 F.3d 1560, 1581
{10th Cir. 1994).

ik, Legal Analysis
A, Stundard of Review

Cur review of the rules and record is governed by the Administrative Procedure Act, § US.C. § 706,
Essentially, we must determine whether the Agencies: (1) acted within the scope of their authowity,
{2} complied with prescribed procedures, and {3) took action that was neither arbitrary and
capricious, nor an abuse of discretion, Olenhouse, 42 F.3d at 1874, Within this context, we will set
aside the Agencies' factual delerminations only if they are unsupported by substantial evidence, "The
substantial-evidence standard does not allow a court to displace the [Agencies’'] choice between two
fairly conflicting views, even though the court would justiliably have made a different choice had the
matter been before it de nove" Trimmer v. United States Dep't of Labor, 174 F.3d 1098, 1162 (10th
Cir, 1999) {quotation marks and citations omitted).

We review mutters of law de nove, Id. at 1102, When reviewing the Agencies' interpretation and
implementation of the Endangered Species Act, we give strict effect to the unambiguous intent of
Congress if Congress has clearly spoken to the tssue before uy. However, if Congress is silent on the
issue and has delegated authority over the subject matter to the Agencies, we defer to the Agencies'
construction, unless, in context of the Act, the Departmenti’s construction is unressonable or
impermissible. Hoyl ». Babbin, 129 F.3d 1377, 1388 (10th Cir, 1997} {citing Chevron L5 A, Inc. v,
Natural Resources Defense Council, Inc., 467 US. 837, 842-43, 845 {1984)), "[Wie must consider the
langoage of the refevant statutory scheme as illuminated by "the provisions of the whole law, and ...
its object and policy.'” Arco Ol & Gas Co. v. EPA, 14 F.3d 1431 (10th Cir, 1993) (quoting Aalston ».
United Statev, 915 F.2¢ 584, 889 (10th Cir. 1990), cert, denivd, 500 U.S. 916 (1991}).

R Statuiory Context

Congress enacted the Endangered Species Act in 1973 to "provide for the renservation, pretection,
restoration, and propagation of species of fish, wildlife, and plants facing extinction.” 8, Rep. No.
93-307, at 1 (1973), reprinted in 1982 US.C.C.AN, 2989 (emphasis added); se¢ afso 16 USC

§ 1531(b). Toward that end, the Endangered Species Act authorizes the Secretary of the Interior to
list domestic or foreign species as endangered or threatened. 16 US.C. § 1533(a) - {b). Once 2 species
1s 80 listed, it is afforded certain proiections, and federal agencies assume special obligations te
conserve, recover and protect that species. For example, section 4(f), 16 US.C, § 1533(1}, directs the
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Secretary to develop and implement recovery plans for the “conservation and sucvival” of listed
species "anless he finds that such a plan will not promote the conservation of the species,” In
addition, section 7(a)(1) authorizes the Secrefary to "live” trap and "wransplamt™ {reintroduce)} rare
species, if necessary, to bring an endangered or threatened species to the point at which the
protective measures of the Endangered Species Act are no longer necessary. See¢ 16 US.C,

§§ 1336¢a}{1) and 1832(3) (definition of "conservation' ).

Congress ndded section 10{5) to the Endangered Species Act in 1982 ¢o address the Fish and Wildlife
Service's and other affected agencies® frustration over political oppesition 1o reintroduction efforts
perceived te conflict with husman activity, Although the Secretary already had anthority to conserve
1 species by introducing it in areas outside its current range, Congress hoped the provisions of
section 18() would mitigate indusiry's fears experimental populations would halt development
projecis, and, with the clarification of the legal responsibilities incumbent with the experimental
populations, actually encourage private parties to host such populations an their lands. H.R, Rep, No.
97-567, at 8 (1982}, reprinted in 1982 US.C.C.A.N, 2807, 2808, 2817; se¢ alsy 16 US.C. § 1539(j).

Section 10()}, 16 UB.C. § 1539(}, provides:
Experimental populations

{1} For purposes of this subsection, the term "experimental population” means any population
{including any offspring arising solely therefrom) authorized by the Secretary for release under
paragraph (2), but only when, and af such times as, the population is wholly sepurate geographically
from nonexperimentul populations of the same species,

{2} A) The Secretary may authorize the release (and the refated transportation} of any population
{including eggs, propageles, or individuals} of an endangered species or a threatened species outside
the current range of such species if the Seeretiry determines that such release will further the
conservation of such species.

{B} Before authorizing the release of any population under subparagraph (A), the Secretary shall by
reguiation identify the population and determine, an the bavis of the best available information,
whether or not suck population is essentiol to the continued existence of an endangered species or a
threatened species.

(C) For the purposes of this chapter, each member of an experimental population shall be treated as
a threatened species; except that -

{1} solely for purposes of [section 7, 16 U.8.C. § 1536] {other than subsection (a)(1) theresf), an
expervnental populntion determined under subpacagraph (B) o be not essential to the continued
existence of a species shall be freated, except when it occurs in an ares within the National Wildlife
Refage System or the National Park System, as a species proposed fo be listed under [section 4, {6
U.S.C. § 1533]; and ‘

(ii) eritical habitat shall not be desighate& under this chapter for any experimental population
determined under subparagraph {B) to be not essential to the continued existence of a species.

{3) The Secretary, with respect to populations of endangered species or threatened species that the

Secretary authaorized, before October 13, 1582 ithe date of the enactment of this subsection], for
release in geographical areas separate from the other populations of such species, shall determine by
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regulation which of such populations are an experimental population for the purposes of this
subsection and whether or not each is essential to the continued existence of an endangered species or
a threatened species,

{Emphasis added).

As the Ianguage of this provision makes clear, Congress contemplated the Secretary would
promulgate special rules to identify each experimental pepulation. As Congress explained:

The purpose of requiring the Secretary to proceed by regulation, apart from ensuring that he will
receive the benelit of public comment an such determinations, is to provide a vehicle for the
development of special regulations for each experimental population that will address the particular
needs of that population. Among the regulations that must be promulgated are regulations to provide
for the identification of experimental populations. Such regulations may identify a pepulation on the
basis of logation, migration pattern, or any other criteria that would provide notice as to which
populations of endangered or threatened species are experimental,

H.R. Conf, Rep, No. 97-835 (1982), reprinted in 1982 U.S.C.C.AN. 2864, 2875, In other words,
Congress purposely designed section 10()) to provide the Secretary flexibility and discretion in
managing the reintroduction of endangered species. By regulation, the Secretary can identify
experimental populations, determine whether such populations are essential or nonessentind, and,
consistent with that determination, provide control mechanisms (ie., controlled takings) where the
Act would not otherwise permit the exercise of such control measures against listed species,

C. Alleged Violations
1. Geographic Separation

The Agencies do not dispute individual wolves may leave (and, from time to time, have left) Canada
and Mentana and enter the experimental population areas in central Idabe and Yellowstone, The
Farm Bureaus and the Urbigkits argue, and the district court agreed, that this possibility establishes
an overlap of wolf “populations,” or the overlap of the experimental areas and the "current range"
of naturally occurring wolf populations in contravention of the requirement in section 10(3)(1} that
experimential populations of an endangered species must be wholly separate geographically from
nonexperimental papulations of the same species. We do not accept that contention.

Plaintiffs base their argument on a single piece of legisiative history they claim demonstrates
Congress never intended section 1(j} to lessen the Endangered Species Act protections afferded
individual members of & natural population of a listed species, or o create law enforcement
problems. See Wyoming Farm Burzau Fed'n, 987 F. Supp. at 137273, The 1982 Hause Report they
rely on states the House Committee:

cavefully considered how to treat introduced populations that overlap, in whele or in part, natural
populations of the same species, To protect natural populations and to avoid petentially complicated
problems of Inw enforcement, the definition jof “experimental pupulation”] is limited to those
introduced populations that are wholly separate geographically from nonexperimental populations of
the same species. Thus, for examptle, in the case of the introduction of individuals of a listed fish
species into a portion of a stream where the same species already occurs, the introduced specimens
would not be treated as an "experimental population™ separcate from the noo-introduced
specimens.... If an introduced papulation overlaps with natural populations of the sanie species
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during a poriion of the year, but is wholly separate at other times, the introduced population is to be
ireated as an experimental population 8t such time as it is wholly separate. The Commitiee intends,
however, that such # population be treated as experimental only when the times of geographice
separation are reasonably predictable and not when separation occurs as a vesult of vandom and
unpredictable events,

H.R. Rep. No, 97-567, at 33 (1982}, reprinted in 1982 U.S.C.C.AN. 2867, 2833, According to the
Farm Bureaus, this passage "specifically prohibits the overlap of ‘individuals’ and/or "speciraens’ of
a species, nof just the overlap of entire populations of a species,” and demonstrates Congress’ intent
that an "experimental population” should exist "only when there is no possibility that members of
the ‘experimental population’ could overlap with members of naturally oceurring populations.” They
claim the Agencies erroneously fail to recognize that populations are necessarily made up of
individuals; thug, the wolf reintroduction rules reflect an impermissible constraction of section 10(j).

The Farm Bureauns further argue the reintroduction program creates law enforcement problems by
characterizing naturally occurring individual wolves that wander into the experimental population
as "experimental” rather than “endangered.” Accerding to the Farm Bureaus, naturally occurring
individual wolves are entitled to full Endangered Species Act protection regardless of lacation, and
because it is virtually impossible to differentiate between a naturally occurring wolf and a
reintroduced woll, officials will not be able to enforce those protections as Congress intended.

We begin our analysis by reviewing the statute ifself, the extent fo which Congress expressly defined
relevant terms or otherwize clearly spoke to this issue, and conversely, the degree to which Congress
delegated nuthority over the matter to the Agencies, in particular the Departmient of Interior. See
Cheveon U.S.A., 467 U.S. at 842-43; see alvo United States v. McKitirick, 142 .34 1170, 1173 {9th Cir,
1998), cert. denied, 119 S, Ct. 806 (1999). Ag the district court recognized, the Endangered Species
Act does not define the relevant terms or otherwise address the precise guestion at issue - whether the
phrase "wholly separate geographically from nonexperimentai populations" means that a
reinfroduced population of animals must be separate from every naturally eccorring individual
animal, Wyoming Farm Burcau Fed'n, 987 E. Supp. at 1371-74. lnstead, as the statutory language
and legislative history make clear, Congress deliberately left the resolution of this type
management/conservation issue to the Department. See McKiftrick, 142 F.3d at 1173 (" Congress’
specific purpose in enacting section 18{]) was 10 give greater flexibility to the Secretary. Thus, each
experimental population has its own set of special rules so that the Secretary has more managerial
discretion, This flexibility allows the Secretary to befter conserve and recover endangered species.”
(Quotation marks and citations omitied.)); see alvo HLR, Rep. No, 97-567 at 33 (1982}, reprinted in
1982 1.8.C.C.AN. 2807, 2833. We therefore defer to the Department's interpretation of the phrase
"whoily separate geographically from nonexperintental populations,” so long as its inferpretation
does not conflict with the plain language of the Endangered Species Act, See Hoyl, 129 ¥.3d at 1388,
We perceive no conflict.

The Department defines "population™ as & potentially self-sustaining group " cornmon spatial
amgemmi,"@

and thus defermined a “geographic separation” is any area outside the area in which a particular
popuiation sustams itself. See Wyoming Farm Burean Fed'n, 987 E. Supp, at 1373; 59 Fed. Reg. at
60256, These definitions preciude the possibility of population overlap as a result of the presence of
individaal dispersiog wolves « by defipition lone dispersers do not constifute a population or even
part of a population, since they are not in "commen spatial arrangement” sufficient to interbreed
with other members of a population. Moreover, since it is highly unlikely a lone wolf will encounter
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another solitary wolf of the opposite sex and reproduce for two vears running, the populations feft
behind by the Jone wolves do not expand simply because they travel away.

This interpretation of the "geographic separation™ requirement of section 10(j) is consistent with the
language and objectives of the Endangered Species Act as & whole, Congress defined “species,” as
vsed throughout the Act, to represent subspecies or "any distinet population segment™ of an
interbreeding species. 16 U.S,C, § 1532(106). This reference to species vis @ vis populations or
population segments, as opposed to individual specimens, is repeated throughout the text of section
10(}), thus reflecting the paramount objective of the Endangered Species Act to conserve and recover
species, not just individual animals. See Mckittrick, 142 F.3d at 1174 {citing H.R. Conf. Rep, No.
97-8338 at 30 (1982), reprinted in 1982 US.C.C AN, 28690, 2871}, This broader objective is further
evidenced by the well-established fact individual animals can snd do lose Endangered Species Act

protection simply by moving about the Iandscapet&

Moreover, we find nothing in the Endangered Species Act that precludes steps to conserve a species
in ovder to protect isolated individuals 52

Nor are we convinced the challenged rules present complicated law enforcement obstacles, The
Department specifically determined "the experimental population area does not currently support

any reproducing pairs of weives;"@

thus, the tegal protection afforded any particular wolf is clearly known, depending entirely on where
the wolf is, vot where it might once have been. For these reasons, we hold the Department’s
interpretation of the "geographic separation” provision reflects the goals of the Endangered Species
Act "to protect natural populations” and Vto avoid potentially conplicated problems of law
enforcement,” H. Rep. No. 97-567, 97th Cong., 2d Sess. at 33 (1982}, reprinted in 1982 USCCAN,
at 2833, and is wel within the scope of agency discretion granted by Congress and licensed by the
Sopreme Court. See McKitirick, 142 E.3d at 1174-75.

Plaintiffy’ argument the Agencies failed 1o release the Canadian wolves outside the "current range™
of naturally occurring wolves is similarly flawed since Plaintilfs rigidiy define "current range” as jt
i3 used in zection 10(3) to be that territory occupied by an individual wolf. The plaio laoguage of the

* statote does ool support their interpretation. Although the stalute does not define "current range,”

of 1?7

section 10(j}(2){A) requires that an "experimental population™ must be established "outside the
current range of such specizs.” 16 ULS8,C. § 153912} A) {emphasis added). As discussed above,
Congress defined "species,'’ consistent with its broad conservation and recovery goals, fo constitute
distinct, interbreeding population segments or subspecies, not individual animals. By definition, then,
an individual animal does not a species, population or population segment make. Therefore, the
Diepartment, exercising its discretion under section 10(j), reasonably interpreted the phrase "current
range” 16 be the combined scope of territories defended by the breeding pairs of an identifiable wolf
pack or population.

2. Protection of Naturally Occarring Wolves

The distyict court determined, at the behest of the Farm Bureaus and the Predator Project, that the
Department must accord full endangered species protections to any aaturally occurring wolf found

within the experimental areas.tD

Accordingly, the district court held the final reintroduction rales, which provide that "{a]ll wolves
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found in the wild within the boundaries of [the experimental areas] after the first releases will be
considered nonessential experimental animals, "8}

{1) censtitute a ""de facto "delisting™ of naturally sccarring Jone dispersers, and (2) itlegally deny fuli
Endangered Species Act protections te ofispring of natarally dispersing wolves, and to offspring of
naturally dispersing and introduced wolves, within the designated experimental areas. Wyoming
Farm Bureau Fed'n, 987 F. Supp. at 1374-76. We believe this holding unnecessarily limiis the
administrative discretion and flexibility Congress intentionally incorporated into section 103}, -
ignores biological reality, and misconsirues the larger purpose of the Endangered Species Aci.

Pursuant to section 10(j)(2)(B), 16 U.S.C, § 1539(j)}(2)}(B), the Secretary must, prior to authoriziog a
release, identify by regulation the population to be deemed experimental. As discussed above, this
statutory reguirement confers broad discretion to the Secretary to manage populations to better
conserve und recover endangered species. Based on the Tacts (1) there were no reproducing wolf
pairs sod no pack activity within the designated experimental areas, (2) wolves can and do roam for
hundreds of miles, and {3} it would be virtually impassible to preclude naturally occurring individual
gray wolves from intermingling with the experimental population, 59 Fed, Reg. at 60256, 60281, the
Secretary inteationally identified the experimental population as all wolves found within the
experimental arcas, inchuding imported wolves and any lone dispersers and their offspring. The
Department determined it could best manage the wolf reintroduction program to achieve species
recovery in this manner. /d at 60261. We find nothing in the Act that invalidates this approach by
requiring the protection of individuals to the exclusion or detriment of overall species recovery, or
otherwise imiting the Department’s flexibility and discretion to define and manage an experimental
popuiation pursuant te section 10},

In particular, we do not read section 10(3)(1) fo restrict the Secretary’s authority to identify an
experimental population solely on the basis of animal origin as opposed to geographic location.
While the language of section 14{(j}(1), read in isolation, might suggest an experimental populiation
can ooly be comprised of those particular animals physically relocated (and any offspring arising
solely therefrom}, such a narrow interpretation is not supperted by the provision, or the Endangered
Spectes Act, read as a whole. Indeed, section 10(1}(1} expressly references the Secretary's hread
discretion to identify and authorize the release of an experimental population under section 10(§)(2}.
Moreover, as ilustrated above, when drafting section 18(j) Congress deliberately provided the
Secretary with the flexibility to address the specific circomstances of any given endangered
population, including the authority to identify an experimental population "on the basis of focation,
migration pattern, or any other criteria that would provide notice as to which populations of
endangered or threatened species are experivtental.” H.R. Conf. Rep. No, 97-835, 97th Cong., 2d
Sess. at 34 (1982}, reprinted in 1982 US.C.CAN, a2t 2875 (emphasis added). For these reasons, we
interpret the plain language of section 18{j)(1) as an expression of Congress' intent o protect the
Secretary’s anthority to designate when and where an experimental population may be established,
not as a limitation on the Secretary’s flexibility.

The restrictive interpretation the Predator Project and Farm Bureaus advocate could actually
undermine the Department's ability to address biological reality (i, wolves can and do roam for
hundreds of miles and cannot be precluded from intermingling with the released experinientsl
population), and thus handicap its ability fo effectuate species recovery. The Endangered Species Act
simply does not countenance that resull. To the contrary, Congress’ everriding goal in enacting the
Endangered Species Act is to promote the protection and, nltimately, the recovery of endangered and

threatened spec jes 21
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While the protection of individual animals is one obvious means of achieving that goal, it is not the
only means. H is not difficalt fo imagine that sound population management practices tailored to the
bivlogical circumstances of a particular species could facilitate a more effective and efficient
species-wide recovery, even if the process renders some individual animals more vidoerable,
However, neither Congress nor this court are equipped to make that type of species mianagement
decision. Recognizing that fact, Congress left such decisions to the Department. We ¢onclude the
Department reasonably exercised its management authority under section 18(j) in defining the

experimental wolf population by location 22
3. Protection of Distinet Subspecies

The Urbigkits claim on cross-appeal there exists 2 genetically distinet subspecies of wolf in
Yellowstone and Wyoming, Canis lupas irremotus, They further claim the Agencies failed to
adequstely consider the impacts of the reintroduced "Canadian” wolves on that naturally occurring
subspecies, in violation of section 7 of the Endangered Species Act, 16 US.C., § 1536, According (o
the Urbigkits, the Agencies ignored their own expert, Dr. Ron Nowak, a Fish and Wildlife Service
taxonomist, whe commented that " [a] big part of the conservation of a full species is to insure that its
component subspecies and populations remain intact and in place,” that there is a “subspecific
distinction” between the original Yellowstone wolf and the reintroduced wolves, and that "' [ijf there
were actually a surviving population of the original Yelowstone welf, every effort should be made 1o
maintain its purity and to avoid bringing in other wolves," The Urbigkits contend that because the
subspecies irrermoius was originally listed in 1973 and not specifically delisted or declared extinet in
1978 when Endangered Species Act protection was extended to all wolf subspecies, irremetus is still a
tegally listed endangered species entitled to full protection under the Act, like Canis lupus baileyi, the

Mexican woll sabspecies.ﬁl} After careful analysis, we conclude these claims lack both factual and
legal support.

The Agencies decided fo reintroduce gray wolves from Canada without reference to subspecific
differences. They based this decision on (1) the Inck of evidence any woll population existed in the
reintroduction areas at the time of reintroduction; (2) scientific evidence that maost of the historicaily
recognized subspecies of Canis fupus (including irremotus} do notf warrant recognition ander modern
taxonomic classification methods; and (3} the hikelihood that even if there had beeo a distinct
subspecies found in the middie to northern Usited States, as wolves are known to disperse and
interbreed over hundreds of miles, its ranpge would have overlapped with 2 more northern subspecies
in youthwestern Canada and the border states. Accordingly, the Agencies concluded:

The original genetic stock cannot be restored to the area, as it no longer exists. However, if taken

1217

from southwestern Canada, reintroduced wolves will be of the same genetic stock from which
natural dispersers rno deubt immigrated into the sriginal Yellowstone popuiation, the same stoek as
those currently recolenizing Montana and tdaho, and the same stock that likely will gei to
Yellowstone through nataral dispersal ... In other words, since we can not bring back the Northern
Rocky Mountain Wolf, regardless of whether it deserved to be a separate subspecies, we can do the
next best thing and assist nature in restoring the wolf to the northern Rackies.

The factual, scientific determination that the subsperies irremofiy no longer exists is supported by
evidence in the record comparing older taxenomic studies te more recent and sophisticated studies.
The more recent studies concinde there iz very little differentiation between the many subspecies of
aray well previously recognized, This determination iz further supported by a lack of physical
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evidence demonstrating the presence of any wolf population, let alone a gencetically distinet wolf
population, in either the Yellowstone or central Idahe reintroduction areas. In rebuttal, the Urbigkits
proifer the statements of Dr. Nowak, who opined there is "a subspecific distinction™ between the
original Yellowstone wolf and the reintroduced wolves that would be worthy of protection " [ijf there
were actually a surviving population of the original Yellowstone woll.” While we appreciate the
relevance of Dr. Nowak's opinion on the issue of genetic variation and the importance of subspecies
conservation where an identifiable subspecies exists, we fail fo see how it refutes the Agencies'
conclusion the subspecies irremotus does not exist, Applying the arbitrary and capricious standard of
review, we cannot displace the Defendants' choice between two fairly conflicting views, and must
defer to the agencies' view on scientific matters within their realm of expertise. Trimmer, 174 F.3d at
1102; Nationaf Cattiemen's Ass'n v, EPA, 773 F.2d 268, 271 (10¢h Cir, 1988} Becavse thisisa
scientific matter within the Agencies’ expertise, and because there is ample evidence in the
administrative record to support the Defendants’ position, we uphold their subspecies

conclusions (2
4, National Enviroamental Policy Act

The Urbigkits furiber argue uop cross-appesal the district court erred in rejecting their claim the
Defendants vislated the National Environmental Policy Act by Tailing to adequately analyze the
impacts of welf reintroduction on naturally occurring wolf populations, including distinct subspecies,
or 10 investigate the need for additional research. Having studied the arguments and adminisirative
record, we agree with the district couri the UrbigKkits' Nationn! Environmental Quality Act ¢laims
boil down ts a disagreement over scientific opinions and conclusions. The fact the Urbigkits disagree
with the Defendants conceroing the existence of a distinet subspecies of wolf in Yellowstone National
Park and the impacts of the reintroduction program on that subspecies and other naturally occurring
wolves, and cite evidence in the record they believe supports their position, simply does not constitute
a National Eavironmental Policy Act violation,

We have long acknowledged the National Environmental Policy Act "*grescribes the necessary
process,” hut "'does not mandate particular resulis.'” Holy Cross Wilderness Fund v. Madigan, 960
F.2d 1515, 1522 (10th Cir. 1992) (quoting Roberison v. Methow Valley Citizens Council, 498 U.S. 332,
356 (1989)). In other words, the Act “prohibits uninformed - rather than vowise - agency action.”
Robertson, 450 UK, at 351, Accordingly, so long as the record demonsirates the Agencies took a
“hard look™ atf the environmental consequences of the wolf reintroduction program, we will not
second-guess the wisdom of their ultimate decision or conclusions concerning the need for additional
research or the impacis of wolf reintroduction on natorally occurring populations ar subspecies. See

Colorado Envtl, Cualition v. Dombeck, 185 F.3d 1162, 1171-72 (10th Cir, 1999) 43

The administrative record establishes that the Agencies anatyzed the alleged existence of naturally
nccurring wolves in the experimental population areas, studied the arguments pertaining to
subspecies identification and recognition, and catalogued the research studies and scientific sources
on which they relied. Because of the lack of evidence of wolf populations (pack activity) in
Yellowstone or central Idaho, and the scientific evidence supporting a reduction in the number of
recognized subspecies, the Agencies determined to forego additional analysis of these specific issues
in the Draft Environmental Empact Statement or Final Environmental Impact Statement. The
Agencies forther concluded that these issues, which were identified during the public scoping process,
would not be impacted significanily by any of the wolf reintroduction aliernatives being cousidered
since none of the reintroduction alternatives would hinder ongoing efforts to monitor wolf activily,
prechude further study of the number and distribution of wolf subspecies in North America, or
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otherwise negatively impact wolf research. It is apparent the Agencies based these conclusions on the
reasoned opinions of and data guthered by Fish and Wildlife Service and National Park Service
experis. "[Algencies are entitled {0 rely on their own experts 1o long as their decisions are not
arbitrary and capricious.” Celorado Envtl. Coalition, 185 F.34 at 1173 n.12 (citing Marsh v. Oregon
Natural Resources Council, 490 U.8, 360, 378 (1989)).

We appreciate that the Urbigkits patently disagree with the Agencies’ conclusions concerning {I) the
existence of natarally occurring wolf populations, (2) the existence of an alleged subspecies of wolf
unigue to Yellowstone National Park, and (3) the significance of any impact the wolf reintroduction
program would bave on naturally occurring wolves. We also recognize the Urbigkits cite evidence in
the administrative record they believe supports their position, However, the mere presence of
contradictory evidence does not invalidate the Agencies’ actions or decigions. See Trimmer, 174 F.3d
at 1102, The Urbigkits fail to show a lack of subsiantial evidence in the administrative record to
sapport the Agencies’ conclusions, or that the Final Environmenta! linpact Statement was otherwise
inadeguate to foster informed public participation or informed decision-making. Consequently, we
hold the Agencies did not violate the National Environmental Policy Act.

HI Conclusion

Afier gsetting aside the final wolf reintroduction rules as unlawhul, the disteict court ordered Agencies
to remove ali Canadian wolves and their progeny from both experimenial population arveas, The
Predator Project, Sinapu and the Gray Wolf Committee argue on appeal this remedy is
inappropriate and represenis an abuse of the districi court’'s discretion, Because we uphold the
challenged wolf reintroduction rules as lawful under the Endangered Species Act and the National
Environmental Policy Act, we need not address the propriety of the district court’s remedy, We
REVERSE. the order and judgment of the district court, VACATE the district court's stay order, and
REMAND with instructions to the district court to enter an order upholding the challenged woll
reintraduction rules,

FOOTNOTES
Click footnote number fo veturn 1o carresponding jocation in the test.

L Puring this time the United States Fish and Wildlife Service ("Fish and Wildlife Service")
considered the Northern Rocky Mountain Wolf a distinet subspecies of the gray woll. As more fully
discussed infra, taxonomists have since tended o recopnize fewer subspecies of wolves.

Z We note the Friends of Animals, Inc. and Mr. Hill present issues and arguments in their amici
briefs, We will not consider those arguments or resolve those issues here, as the parties did not adopt
them by reference, they do not invelve jurisdictional questions oy touch on issues of federalism or
comity we might consider sua sponte, and we perceive no other exceptional circumstance to justify
our consideration of issues raised solely by amicus. See Tyler v. City of Manhattan, 118 ¥.3d 1480,
1403-04 (10th Clir, 1997) (court of appeals should exercise discretion to consider new issues and
arguments advanced by amicus only in exceptional circumstances).

% The Department generally defines “population™ as "a group of fish or wildlife ... in common
spatial arrangerent that interbreed when mature.” S0 C.F.R. § 17.3, It refined that definition in the
context of the wolfl reintreduction regalntions to mean Vat least two breeding pairs of gray wolves
that each successfully raise at least two young" vearly for two consecutive years. 59 Fed. Reg. at
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60256,

% A5 amici, Environmental Defense Fund and others aptly summarize:

The line dividing protected and unprotecied (ar differently protected) populations is sometimes an
international boundary (e.g2., grizzely bears, which south of the US-Canada border are threatened, but
north of the border are unlisted [40 Fed. Reg. 31376 {July 28, 1975}, codified at SO C.FR. § 17.11{h)
{19773}, a state boundary (e.g., brown pelicans, which west of the Mississippi-Alabama state line are
listed as endangered, while east of that line are unlisted [50 Fed. Reg. 4938 {(Feb. 4, 1985}, codifted at
0 CF.R. § 17.11(h) (1997)]), a county boundary (e.g., American alligators which were once listed as
endangered everywhere other than in three Louisiana parishes [40 Fed, Reg. 44412 (Sept. 26,
19753}, a menasure of latitude {2z, bald eagles, which until 1978 were listed as endangered sonth of
40 degrees novth Jatitude, while those 10 the north were anlisted {50 C.F.R. § 17.11(i)(1977), revised
at 43 Fed. Rep. 6233 (Feb. 14, 1978)]), a point on the coast (e g, coho salmon, which, if they spawn
south of Cape Henry Blance in Oregon are threatened, but which, if they spawn north of the cape are
unlisted [62 Fed. Reg. 24588 (May &, {99731}, n distance from the coastline {e.g., western snowy
plovers, which are threatened within 50 miles of the Pacific coast, but unlisted beyvond that distance
I58 Fed. Reg. 12864 (March §, 1993}), or evea s point on a river (e g, least terns, which are
endangered alopg the Mississippi River and its tributaries north of Baton Rouge, but south of Baton
Rouge Iack any ... protection {30 Fed. Reg. 21784, 2178% (May 18, 1995)]).

Indeed, the protection afforded the gray woll itsell depends on the geographic location (if an
“endangered” woll in Wisconsin crosses the border into Minnesota it becomes "threatened,"” and
therefore has fewer Endangered Species Act protections, 43 Fed. Reg. at 9611-12, codified at 50
CER § 17 11hKIS9T)).

2 This conclusion represents our major depacture from the district court’s reasoning, and ehminates
the premise on which the district court held the Department had violatesd s own regulations,
Wyoming Farm Bureau Fed'n, 987 B, Supp. at 1373-74. As explained more fully in section ILL.2 of
this opinion, we hold the Department may, consistent with the plain language of section 10(3} and the
context of the Endangered Species Act as a whole, treat all wolves found within the boundaries of the
designated experinental pepulation areas, includiog any lone dispersing wolves that may ender those
sreas, as nonessential experimental animals. Moreover, we hold the district court erred to fhe extent
it suggested there is a temporal constraint on when and how long the Department may maintain an
experimental population. While the regulations require an analysis of the degree 1o which
experimenial and natural pepulations might overlap at predictable periodic times in order to
determine when an introduced population is experimental, they do net require experimental and
natural pepulations be forever kept distinci. To hold otherwise would be (o undermine the recovery
objective of section 10(j) altegether, See 59 Fed. Reg. at 60261, 60276 (the Department designed the
reintroduction program in part to expedite gray wolf recovery by encouraging interbreeding
between experimental and native populations).

& 59 Fed., Reg. at 60256, We discuss snd uphold this factual determination in section ILCA,

Z we note the Predator Project largely supporis the government's interpretation and
implementation of the Endangered Speeies Act through the wolf retntroduction program, s point of
contention an appeal concerns “the management of Idaho's naturally sccurring wolves, and ... not ..,
the status of the refeased wolves in Idaho, and sl less the treatment of released wolves in
Yetlowstone.”
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% 39 Fed. Reg. 5t 60266 (50 C.F.R. § 17.84(1){7Hiii)); see also id at 60261 (response to Comment 16).

2 See HUR. Conf. Rep. No. 97-8358, 97th Cong., 2d Sess. at 30 (1982), reprinied in 1982 U.8.C.C.A.N,
2864, 2871 {"In enacting the Endangered Species Act, Congress recognized that individual species
should not be viewed in isolation, but must be viewed in terms of their relationship to the ecosystem
of which they ferm a constituent element. Althongh the regulatory mechanisms of the Act focus on
species that are formally listed as endangered or threatened, fite purposes and policies of the Act are
far broader than simply providing for the conservation of individual species or individual members of
tisted spectes.” (Emphasis added.}}.

19: A4 amici Environmental Defense Fund and others aptly peint sut:

The wolf reintraduc tion is unusual only in that the source animals came from Canads, where the
wolf is unprotecied by the [Endangered Species Act]. In every other ingtance in which experimental
populations have been established pursuant te section 10{}), the source animals were [Endangered
Species Act}-profected individuals taken either directly from the wild or from captivity, [Delmarva
fox squirrel, southern sea offer, yellowfin madtom, Colorado squawfish and woundfin, red well,
whooping crane.| Moreover, in at least three instances, every last individual of an endangered species
has been captured and placed in a captive bresding program, and some of them or their endangered
progeny were later reinfroduced into the wild as part of a "threatened” experimental population.
[{Guam rail, black-footed fervet, California condor] Thus, in each case, the protection afforded some
"endangered™ individuals has been diminished. The absence of any non-endangered individaals of
these {and most other} endangered species makes thaf a practical necessity, and one that Congress
clearly understood. Moreover, that Congress intended that some Individual animals could lose their
former "endangered” status ag a result of action taken under section 16(}} iz alyo apparent from
section 10(j)(3), 16 U.S.C. § 1539(j)(3), which authorizes the Secrefary retroactively to designate
previously introduced populations as "experimental™ and thus to change their statuy - andd the
concomitant protection - from “endangered™ to Vthreatened,”

1L Phe Northern Rocky Mountain Wolf, Caunis fupus irremotus, was listed as an endangered
subspecies of gray wolf, together with three other gray wolf subspecies, in Jooe 1973, 43 Fed. Reg. at
9607. In 1977, the Fish and Wildlife Service proposed to combine those subspecies, and instead Hgt
the entire species, Canis lupus, as endangered in the lower forty-eight states, except Minnesota. The
proposed reclassification became final in 1978, I at 9607-08, 9610-12, The Urbigkits reason that
because the Canis lupuy irremotus subspecies was originally listed and gever formally delisted, it s
entitled to full Endangered Species Act protection separate and apart from the broader gray woll
recovery program, Given that premise, they further reason the veintroduction of gray wolves from
Canada amounts to a de facto delisting of the irremotus subspecies,

The Mexiean gray wolf was listed as an endangered subspecics in April 1976, {63 Fed. Reg. 1752
{January 12, 1998)), Like the irremotus listing, this listing was superceded by the 1978
reclassification designating the entire species of gray wolf as endangered. However, unlike irremotuy,
identifiable, captive pepulations of the Mexican gray wolf exist and are the subject of an independent
reintreduction program in east-ceniral Arizona and west-central New Mexico, See 63 Fed. Reg.
1752, 1753 (January 12, 1998); 50 C.F.R. § 17.84(k).

n any event, we do not believe the Endangered Species Act mandates the protection of the
irremotus subspecies to the exclusion of reintroducing the gray wolf species into Yellowstone and
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central Idaho, While the Urbigkits correctly point out the Act permits subspecific protection vis & vis
defining "species” broadly to include subspecies, see 16 ULS.C. § 1532(16), they erronsously assert it
mandates such protection. Nowhere does the Endangered Species Act require the Secretary to
designate experimental populations at the subspecies level, To the contrary, section 10({) expressly
authorizes the Secretary to make experimental population determinations at the species level:

{B) Before anthorizing the release of any population under subparagraph (A), the Secretary shall by
regulation identify the population and determine, on the basis of the best available information,
whether or not such population is essential to the continued existence of an endangered species or a
threatened species.

16 U.S,C, § 153%(3)(2)( B), The only legal impediment this grovision creates to the reintroduction of 2
listed species (or subspecies) is if there is an existing subspecies population within the experimental
area. As discussed above, the Agencies reasonably determined there was no such existing population.

For these same reasons, we do not believe the Agencies' actions operate as a de facto delisting of the
subspecies irrentofus, As discussed above, the 1978 ruling extending Endangered Species Act
pretections 1o all gray wolves does nof diminish the proteciion afforded a subspecies, generaliy, or
under a section 10(]) reintroduction program, if a subspecies population is present within the
proposed reintroduction area. Indeed, the Fish and Wildiife Service expressly noted in the 1978
ruling it would contioue to recognize “valid biological subspecies” for purposes of research and
conservation, 43 Fed, Reg, at 9610, The fact remains, however, the Agencies reasonably determined
there is no irremotus population within the designated reintroduction area.

13 The Urbigkits attempt to recharacterize their clabwm challenging the adequacy of the Final
Environmental Impact Statement into one of statutory construction deserving of de nove,
non-deferential review. To the extent they assert statutory construction arguments, we fully
considercd and addressed those arguments in the context of our discussion of the merits of their
Endangered Species Act claims. As noted above, the standards under which we review National
Environmental Policy Act issues are well established and embody deference to the administrative
agency. Specifically,

[iln veviewing the adequacy of a final envirenmental impact statement we merely examine whether
there is a reasonable, good faith, objective presentation of the tapics the National Environmental
Policy Act requires an environmental impact statement t¢ cover. Our objective is not to "fly speck”
the covironmental impact statement, but rather, to make a pragmatic judgment whether the
environmenial impact statement’s form, content snd preparation foster both informed
decision-making and informed public participation,

Colorado Envtl. Coatition, 185 F.3d at 1172 (alterations, quotation marks and citations omitted).
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STATEMENT OF BECRETARY OF THE INTERIOR BRUCE BABBITT ON
DECISION OF THE SUPREME COURT MOT 7O REVIENW WOLF KILL CASE

I am encouraged by the decision of the Supreme Court Monday, January 11, not to review the federal
court of appeals's decision in the McKittrick case, involving the illegal killing of a gray wolf near
Yellowstone National Park.

The lower courts in this litigation made clear that the Fish & Wildlife Service's reintroduction of the gray
wolf in the Yellowstone region was lawful, and that the killing of one of these wolves was illegal and
warranted punishment of the perpetrator. The Supreme Court's denial of a writ of certiorart in this case
leaves that judgment mtact.

The outcome of this Inigation sends a clear signal that our legal system will protect reintroduced wild
wolves, that those who violate these laws will be punished, and that, at fong last, the howl of healthy
populations of wild wolves will once again be heard in their historic natural habitat in Idabo, Montana,
Wyoming, Anzona and New Mexico,

-FWS.
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