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THE WHITE H(}t*&i«
WARIIINOG TN

February 17, 1998

ingESII}EN?; 0‘9‘{3
‘¢ attached memo from Gene Sperling, Mickey Tbarra and

ity Summers seeks your approval of a plan to take a more
“ive posture on pending “electronic commerce” legislatio d‘)_\
ithoter such support, the bill will likely die.

el

¥y el 1

rckpronnd. The Intemnet Tax Freedom Act prevides fora
.8y process {including a Commission that you would

+30int) to develop recommendations for permitting
romunerce to develop free of various state and local taxes.
ist summer, Larry Summers testified in favor of the bill’s
+als 2nd principles, but stopped short of endorsing it. The hi-
+h industry strongly supports the bill and Big 7 state and

:al groups (NGA, Conf. of Mayors, et al} oppose it. Earlier
is manth, we proposed to the Big 7 that we work jointly on s
1 to 1ddress their coneemns; they declined hoping they can

| the bill but want to keep taiking with us,

ooy e rn B o el
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ptions. Two are presented, but there is no support ameng

ur advisors for the second. Opfion A recommends that the
imipistration sctively support the bill while continuing to

{icit state and local views. Pros opportanity to take credit

D an anti-tax initiative beneficial to e<omyneree; good public

iicy for developing technology. Cons: Big 7 groups won't be

ooy, but will likely have to work with us as the bilt

-greaees. In the end, only a veto will satisfy them. Qption B

to centinue supporting the goals of the bill without endersing

it but this strategy could kill the bill at this point. . W
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. ter Fodesta and Larry Stein also support Option A. T bernas
_ L Agreewith Option A Disagree M Discuss 0ps

Phil ‘Capmn?(;v]
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THE WHITE HOUSE
WASHINGTON
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February 6, 1998
MEMOF 'NDUM FOR THE PRESIDENT

From: Gene Speriingcas
Director, Mational Economic Cowncil

Mickey Ibarrs

Dirgetor, Intergoversanental Affairs
Lawrence H. Summers ,_‘; ;
Deputy Seeretary of the Tf!:asm'y

Re: Internet Tax Freedom Act {Tox-Wyden Legislation)

ACTIO "FORCING EVENT

Congre } is orrently considening legislation (The Internet Tax Frecdom Ast, 8, 442, H, 1654) introduced
by Sers o Ren Wyden {0~ OR) and Congressman Chris Cox (R- CA) fo tmpose a moratorium on new ar
diserim :atory gtate taxation of the Internet. The legislation provides for a sty process to develop
policy : oo nendations and is simed 8t permitting electronic sommetee to develop free of distortionary
taxes ir possd by myried jurisdictions. It is based on principles set forth in 2 Treasury policy paper, in
the July ", 1997 Framewerk for Global Electronic Commerce and in your Peesidential Memotandum on
glectro 17 ¢o yansroe and is consistent with the position we have taken in internationsl discussions.

Tadust | not swrprisingly, strongly supports the bill. Earlier this year, seven CEQs belonging 1o the
Compt ¢1 5y sterns Policy Project, including Lo Gerstner of IBM, Lew Platt of Hewlen Packerd and

Lars N berg of NCR mzt with Secretary Rubin and Deputy Secretary Sunumers to urge full support.

State s 1 local groups such as the Nationa] Governors' Association, the US Conference of Mayaors,

NACL  the National League of Cities a3 well as elested officials, however, strongly oppost the bill as

usurpi ¢ their ability to tax (though officials from high tech states such as Governors Wilson, Pataki and

Cellug | suppmt :t,) Oppnaents have ’m:m sinw to tdent:{fy spe(:tﬁc pmb’iem that might be {ixed but cite

s . - wiznl axes. They gre concerned

that w jle omsumers hahia for zaxes on nwzimzicr sa!as, those taxes are rarely collected. State and
local | “supt have soid that the lepslation “will 1ead 1o Mam Street siores res and simall businesses .., agross
Arner {1beng Toreed 10 close due to the discriminatory impact of 2 sales @ax levied only on rotail storss,
not th ir Intemct competitors.”  In view of the federnlisto issue, {ast summer, Deputy Secretary Swemmers
testify 1) i favor of the bill's goals and principles but stopped short of endorsing it Barlier this month, he
propc v o the Big Seven state and local orgenizations that we work jointly on a bill that addresses their
conce 1. They declined the offer while supgesting that we continue to talk. The Big Seven rejected the
affer cesuis they belicve that they can continue 1o delay or kill the lepisiation, and are not motivased to
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work wit  us uat] it is shsolutely necessary, f

Omn Nove ber 4, 1997, the Senate Commures Commities reporiad out 2 bill, We undérsiand that the
Senate v )1 woit for the House, Our active support is tikely to help the bill and satisfy high tech

propone is while withholding support would partially satisfy siate and local groups. Your guidance is
sought ¢ whether to take 2 more active position in support of the bill and therefore take credit for its
passage ¥ cortinue to maintain a low profile. A strong announcement of support carly this session
would p :bably carry the most weight. 1GA would prefer that we walt vntil mid-Maroh, te avoid
needlesr ¢ antagonizing the Big Seven groups, who will be having mpeetings in February and early Mareh,

QFTION &

Al rotivaly suppornt the fegisiation while soliciting siate and local views in order to address any
‘aws and legitimate coneerns

This -sprion will give us the spportunity 1o take credit for an anti-tax initiative that will be
reneticia] to the development of electronic commerce. From an economic paint of view,
sreventing new taxes on & network that pravides so many public benefits is good policy. The
Qemae version has been irpproved 1o where Treasury's Office of Tax Poliey now feels we gan
supp et it, though some technical aad substantive problems remain. This option will initially
increase presse rom state snd lecal opponents. However, as the legislaton moves forward,
nppe hents are fikely to increasingly value our offer to use our offices to address their remaining
OO RS,

B. Zom inue curent posture (support gosis and principies without emdorsing legislation)

Thic option while frustrating high tech proponents would isitially do more to satisfy state and
local concerns and might lead o the bill's failing to pass. However, if the bill passes in itg parrent
forny, amything short of u veto will still upset state and local opponents. If we take 2 fovver
prolile, we will also have less influence to improve the bill,

RECC MMENDATION: Your sconomic and political advisers (Tressury, Commerce, NEC, 1GA, QME,
and b Magaziner) recomend Option A. They believs this legislation will foster electronic commerce
whic! is err erping 8s an important eagine of growth while preserving our ability to address the legitimate
canee #1s of stale zad local governments, Withholding support may cause the legislation to fail, or it it
pEsge  anyway, subject us to strong pressure fo veto a bill that we belisve mexits support.

Agreed ‘ __Disagreed __ Let's Discuss

——y

BAC «GROUND AND ANALYSIS

The terset Tax Freedom Act would permit states fo continue to collect existing, non-diseriminatory
taxe: hut i nposes 8 rooratorium on new or discriminatory oncs and calls for a stndy process. Bothlis
eall e Yo to apnoint 2 commission representing the states, ndustry and the Administration, which will
then ssue recomenendations which you may submit to Congress. The current Senate version of the bill
endr the moratorium in approximately five yzars on January 1, 2004, which we think is appropriate.

1
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The Adn cdstionls Agtions So Far

Treasury “rt sxt forth the principle of tax neutrality for the Intermet at the international level in its paper,
Selected “ax Pulicy Implications of Global Electranic Commerce, released in Novermber 1996, That goal
was ado; ed by the sponsors of this legislation. )

Deputy . :¢retary of the Treasury Summaess testified last surnmer in favor of the goals and principles of
the legis shion bug, at that sarky stage, stopped shovt of endorsing it. In his testimony, he set forth three
guiding  tineisles: first, that comumeraial activities conducted by means of the Internet should net be
snbjecte e new or diserimdnstory tuxes; second, that the Interniet should not became 2 tax haven: and
third, th : we should be highly sensitive to concerns about federalism, In short, we supported wehnology
neutral, on<dissnmingiory, @xstion of electronic commerce that preserved the state and local tax base,
The goz »f tax seutrality was then incorporated iy the July 1, 1997 paper, £ Franegwork for Global
Electre; '» Commerce and included in your July 1, 1957 Presidential Memorandum on glectronic

comine :x Ve have adhered to this principie in internationsl and domestic tax policy dizcussions,

Withtt  excoption of officials in high tech states such as Goverpors Fataki, Wilson and Cellueei, most
state ar |locsl officials oppose the legistation on the grounds that it inappropriately restricts their right to
tax, T :y am: particularty concemed that rapid growth in electronie commerce will come ot the expense
of stor cales and, if (reated like mail order sales for tax purposes, will cut info zales tax revenugs, In fact
the bili 4 silent on whether neutrality means neutrality with stere sales where merchants must collect
"sales (¢ o nentyality with ma] order suleg where consumers owe “use wx" but merchants are not
require | ¢o collect them, Nor does it eddress the thorny issues of "nexus® or whers the sale takes placs
for tax jurpoges,

Asap icticnl matter, states will face the problem of how ro collect tax on out-of-state Internet sales
wheth ¢ the &il} passes or not. The bill, as written, neither worsens nor soives their problem. Attempting
to sol' : it would probably mean addressing the complex issue of mail order taxation, Recently, a

propo 4 deal between the Direct Marketing Assoctation and severs! Jarge states on the mail order issue
fell sy 1t af er steong mogative reaction from mail oxder customers.

Since ogisiaton was introduced, Treasury officials have met with the Multi-state Tax Comrmnission, the
Big § ven proup of state and local orgamizations representing elected offisials, and others 1o address
speci © concerns. While state officials geaerally expressed tore interest i killing the bill than in
idenst’ ring specific problems with the languages of the bill, Treaswny did communicate specific

sugg: (iant we received, os well 45 our own concemns, to draflers who incorporated most of them in the
Sent :bill In Yoouary, Deputy Secretary Summers made an offer to representatives of the Big Seven
state nd lecsl organizations to werk jomtly on a bill addressing the states' Yarger remsining concerns.
How »er, after some considerstion, they turned this offer dewn, preferring to work with Congress

direc ly.

One :ea {13t opponents have oflen raised is to flip the burdens of the bill around to ban specific taxes
duri: ; the moratorium rather than all taxes except those carved back in, This approach would require
indiv iry i identify taxes it opposes rather than requiring the states to identify taxes they wish to impose.
Hov :ver, Treagury belicves that since states and mamicipalities best understand state and local tax issues,

l
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they ate otter positioned than industry to identify which raxes should be permitted. We have not stated &
position «1blisly and we could refrain from expressing a view,

Other id :s o ponents have raised include grandfathering all existing taxes and shortening the

morator 1m. 'The bill already grandfathers some taxes. Treasury's Office of Tax Policy believes that if
the ruor. orbum is significantly shortened, taxing anthoritiss may choose to simply wait it out rather than
actively 1agage in the study process. Moreover, shortening the moratoriumn may lesve insufficient tme
for the + udy process to be effective.

Legisty sz H story

The bil. :ag teid up for many months by Senator Ted Stevens (R~ AK) over his desire, unyelated to the
tax axps 15 of the bill, to require the FOC to revisit roquining Internet Service Providers fo pay into the
Univer :, A¢ess Fund, On November 4, 1997, the Senate Commerge Comunities reported out the bill by
a strony vote of 14 to 5. A request by the Senate Finance Committee to review the bill sequentially is
being ¢ isidiaed by the Perliamentarian but a previons request was denied. The next action is Hkely 1o
aoettr & “he Yiouse where Chris Cox belizves supporters can move the bill sut of the Commeree and
Judicia , comyminiees.

In Dec -iber 1857, Republican governors raised their concerns shout the Jegislation to the Congressional
loaders (p. This hes ledto 3 dirlog between Govemor Leavith (R« UT), the govermors' point person on
thig iss «, and Congressman Cox on how fo move forward. Cox is congidering the states’ proposal @
redeaft he bill 1o declare 3 moratorium on specific taxes rather than all taxes except parmitted ones.

_ Indust - has so far resisted this approach. The Senute is likely to move the bill 1o the floor only after it is
report § out in the House.,

0
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THE WHITE HOUSE

WASHINGTON

March 19, 1998
MEMORANDUM FOR THE PRESIDENT
I‘“ROM‘: GENE SPERLING
RE: INTERNET TAX FREEDOM ACT

Yesterday, the Big 7 and é.cyr&mtziaiive Cox reached agreement on a new version of the
Internet Tax Freedom Act. They are having a press conference on their agreement at § pm.
Senator Wyden hias not been invelved in these negotiations, and has not signed off on the current
version of the bifl.

Although we have not had time to study the bill in detatl, we believe that it is generally
consistent with your positton, namely: {1) a short-ierm maoratorium on new taxes on the Internet;
and {2) a process for resolving the longer-term issues associated with the taxation of “remote
commerce” {e.g. internet and mail order sales.} Your advisers (NEC, 1GA, Legislative Affairs,
Treasury) think that it would be a mistake to fully endorse the bill at this point, given the tack of
support from Senator Wyden and industry. We will release a statement from you {attached) that
will czll this an “important and constructive step,” praise Romer and Leavitt, but stop short of a
full endorsement.

Industry is currently split on the bill. Somge of the large computer companies {e.g. IBM)
are comfortable with the thrust of the legislation, although they will seek changes. Other
companies, such as America Qnline, are concerned that the current drafl “grandfathers” in
existing Internet taxes. Direct marketing companies may oppose the bill as well, since they have
been successful at preventing Congressional consideration of fegistation that would overturn the
“Quill” decision. '

The compromise -~ which is substantially different has two components:

i It creates 3 3 year moratorivm on both taxes on Internet access and taxes that discrinsinate
agamst electronic commerce,

§

2. | ltestablishes a 29 membes commission that has 2 years to draft legislabion that would
" ‘establish z national framework for state and iocal taxation of “remote commerce.” This
framework would include:

. A single ststewide sales tax rate - with distribution to local governments;
- Simplification of sales tax administration and use of technology to collect taxes;
- A defimition of “nexus.”



W

The Big 7 organizations would cach get to appoint 2 members of the comuission, the
NGA would appoint the chair, and the other 14 members would be appointed by the
Administration and the Congress.

The legislation would then be submitied to the Congress for “expedited consideration.”
If the legislation drafted by the commission is passed, states woulkd have 4 years (o adopt

a single sales tax rate. Otherwise, they would not be allowed to tax “reriote commerce.” In
addition, the moratorium on taxaiion of Internet access would be made permanent,

legisiation hat s comimis n zgjgd uge. Since the Big 7 w:ll bul (o nominate 13 of the 29
members - the commission will almast certainly recommend legislation that will repeal “Quill”
and result in increased taxes on mail order and Internet sales. Cox is just arguing that the statcs
and localities should get thewr “day i court.”




THE WHITE HOUSE
WABHIMOTON

April 28, 1998

MEMORANDUM FOR GENE SPERLING

FROM: . TOM KALIL T;H\/,
RE: “E.RATE" STATUS AND BACKGROUND
L. Glossary

In order to understand this igsue, 1118 helpful to be acquainted with the following terms
and programs:

Access charges: These are the fees (roughly $20 illion/vear) that long-distance telephone
companics pay o local telephone companies to originate and terminate phone calls. Long
distance companies argue that these fees are dramatically above the actual costs of operating and
maintaming the local network. Local phone companies argue that access charges are necded to
keep the costs of residential phone service affordable. For example - they argue that the actual
cost of providing residential service is an average of $40 per month, although consumers only
pay an average $20 per month. Therefore, they argue, if access charges are reduced, residential
rates will increase unless there is another mechanism for supporting umversal service.

E-rate: This is the Administration’s name for the provision of the Telecommunications Act of
1996 to broaden the definition of universal service to include schools and libraries, {The Act
also provides discounts for rural health care providers.) Major features of the e-rate include:

" Discounts of 20-90 percent - with the doepest discounts for the poor and rural schools;

L Coverage of telecommunications service, Internet access, and “inside wiring” (which
includes winng and networking equipment),

L A Pcap” of $2.25 billion per year -- although the fund is not expecied to be $2.25 billion
i the first yvear; and

B Program adnunistration by the “Schools and Libraries Corporation™{SLC).

tncambent Loeal Exchange Carriers (1LECs): Local telephone companies like Bell Atlantic,
Ameritech, Bell South, and GTE.



L
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IXCs: Long-distance é{}mg}mic@: ke AT&T, MCI, and Sprint.

Universal service: Universal service - affordable phone service for every American that wants it
-- 15 a long-standing goal of U.S. wlecommunications policy gomng back to the Communications
Act of 1934, It was re-affirmed and expanded in the Telecommunications Act of 1996, Atthe
federal lzvel, there is explicit support for universal service for low-income Americans and people
living in “high-cost” {rural} areas. The explicit support, however, is only a fraction of the overall
costs of universal service. Much of the support is “implicit” -- such as inflated access charges.
Subsidies tend to flow from suburban, business, and long-distance customers to rural, residential,
and local customers. An article in Business Week, for example, estimated the sctual cost of phone
service in Alaska to be $137/month. Although the Telecommunications Act of 1996 stated that
support for universal service should be made more explicit - many members of Congress are
now not so surg that (his is a good idea.

H. E-.rate status and time line going forward

. The “window” for the first round of applications closed on April 15th, Roughly 30,000
applications have been received - from all different levels (e.g. schools, districts, state-
wids networks) and all 50 states plus the District of Columbia.

" Sometime this week, the SLC should be able 10 estimate the wial demand for discounts
from schools and libraries.

L] The FCC may have to submit a report to Congress an the "e-rate” by May 8th -
assuming a Holiings/Stevens/McCain amendment is attached to the supplemental.

" Depending on the time required to process the applications -~ the SL.C could be ready to
send letters to schools and libraries in mid-May - early Jung. These letters will let the
schaols know the amount of the discount they will receive,

- In May, the FCC will have to make a decision about the size of the fund for the next half
of 1998, Funding for the first half of the year was $625 million. In a letter to Reed
Hundt, AT&T, Bell Atlantic, and NYNEX agreed to support the e-rate if it “ramped up”
more slowly in the first year -- reaching a total of $1.75 billion in the first year,

[1L. Areas of controversy
1. Bize of the fund; Many rural members of Congress {e.g. Senator Stevens, Senator Bumns) are
concerned that the “e-rate™ will compete with the funds necessary to make rural phone rates

affordable,

2, Coverage of the fund: SBC, Bellsouth and GTE have filed a suit againgt the FCC’s “g-rate”

2



order. One of their major concerns was that the *“e- rate” covered “inside wiring.” They argued
that the FCC exceeded its legislative authority, and that 1t is not fair that compames like Cisco
should be able to benefit from the {und without paying in to it.

3, Administration of the fund: The FCC has been criticized for setting up a government
corporation without Congressional authorization, and for the salary of the SLC CEQ. Senstors
Hollings, Stevens and MeCain added language to the supplemental Appropristions bill to
reorganize the SLC and to cap the salary of the CEQ {(currently $200,000).

4. Impact of the “e-rate” on long distance phone bills:

When former FCC Chairman Reed Hundt impiemented the “e-rate™ - he thought that
AT&T would not raise rates if the FCC lowered their access charges « and that other long-
distance companies would follow AT&T s lead. Access charges were lowered by $1.7 billion
fast July, and another $600 million is conternplated in July 1998,

However, the 1XCs are arguing that they have already passed along the access charge
reduchons (o consumers -- in the form of promotions such as ”5 cent Sundays.” AT&T argues
that they only agreed not {0 include “schools and libraries™ as a separate line item on the bill -
but they are free to add a Iine stem to the bill to pay for all of universal service. The IXCs have
already added “universal service” surcharges to business bills of roughly 3 percent -- and have
put the FOCC and the Congress on notice that they will add a surcharge to the bills of residential
fong-distance customers as well beginning in June. Approximately one-third of these surcharges
would go to schools and libraries - the other two-thirds would contribute to low-income and
rural customers.

This is driving some members of Congress to put pressure on the FOC 1o decrease the
size of the fund. Conservative columnists such as James Glassman have argued that the “e-rate”
is 2 tax.

IV, Options {(not mutually exclusive)

L. Fruth in billing: The FCC and members of the Senate {(¢.g, Senator Rockelelier) have been
advocating laws or FCC regulations that would require “truth in billing.” For example, if the
[XCs are going to start showing increased charges for universal service -~ they should show the
cost decreases that they have received from policy changes like reductions in access charges.
This would show consumers that there has been no nef increase in their phone bill. This may stiil
not alleviate Congressional concem about the e-rate,

2, Further reductions in access charges: Some IXCTs have argued that further reductions in
access charges would eliminate the need for them to add a surcharge 1o residential phone bills.
Of course, this would be strongly opposed by the ILECs.

(PR



3. Reducing the size of the fund: This is the Teast desirable option -- particalarly if demand for
the “g-rate” is high.

4. Flat charge: This is 1 long-term sohttion for 1599 and beyond. Long-distance companies
could recover their "universal service” costs with a flat charge per long-distance phone bill of *
$1.00 - 51.50 - depending on the size of the fund.

V. ?m;c'ess going forward

B NEC, OVP, Justice, Commerce, and Agriculture are conimmung (o nicet on a weekly basis
1o discuss this issue. '

. We need to increase senior Congressional suppert for the “e-rate.” Although Senator
Rockefetler is a strong supporter - the FCC cortinues te be under pressure from other
members of Congress to reduce the size of the fund — especially from rural Senators on
both the Commeerce and Approprigtions Committees. :

L} We should definitely see if we can arrange a POTUS “e-rate” event when the
announcement on the availability of discounts is made. We donr’t know at thus point
exactly when this will sccur. It may be as early as mid-May - but we expect that it will
be early June. The event should be bipartisan with a strong regional focus.



THE WHITE HOUSE

Office of the Press Secretary
{Monterey, Californiaj

For Immediate Release June 12, 1998

STATEMENT BY THE PRESIDENTYT
FCC Decision op the E-rate

f applaud the decision by the Federal Communications Commiission to move forward with the
“e-rate” -- & critical initiative to connect aur schools, libraries, and rurat health centers to the
Internet, Although | had urged that the e-rate be fully funded, I remain committed to the goal of
ensuring that every child has access to the 1ools they need to compete in the 21st Century.

The e-rate will help create opportunity in the Information Age for children and communities all
over America. Together with our Technology Literacy Challenge Fund, the g-rate will ensure
that for the first time in our Nation’s history, a child in the most isolated inner ¢ity or rural town
will have access to the same universe of knowiedge as a child in the most affluent suburh.
Parents will be able to communicate more frequently with teachers, and kecp up with the
progress of their ¢hild in school. Our children will be “technologically literate” -~ and betier
prepared for the high-tech, high-wage jobs our economy is creating in record numbers.

I call upon all members of (fongrcss to support the FCC's decision. 1 will steadfastly opposc any
effort to pull the plug on the e-rate and our childrea’s future -~ of to thwart the FCC's abihity 1o
move forward with this initiative, -

~30-30-30-
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DEPARTMENT OF EDUCATION \ -
FOR IMMEDIATE RELEASE Contact: David Frank
June 12, 1998 (202) 401-3026 (office) or
Ton Lyon
{202) 543.7564 (home)

STATEMENT BY U.S. SECRETARY OF EDUCATION RICHARD W. RILEY
regarding Federal Commugications Commisaion (FCC) E-Rate decision

Today's decision by the FCC 1o fund the E-Rate is a first step in connecting Amenica’s school
children to the Internet and preparing our children for the 21st century, Bill Kennard and other
membexs of the FCC resisted the last-minute efforts of some long-distance carriers to stop the
E-Rate even though they have received $2.4 billion in lower access rates.

o
While [ am disappeinted that the FCC did not fully fund the E-Rate, the funding plan endorsed
by the FCC moves us in the direction of helping the poorest schools in this nation overcome the
digital divide. If some i Congress go ahead with their threat o uaplug the E-rate in1 the next two
woeeks they will soon get a reputation that is well deservad for being anti-education.

Wik



. THE DEPUTY SECRETARY OF THE TREASURY
: WAHMINGYON

Jannary 132, 2000

MMO&&NI}UM FOR ASSISTANT TO THE PRKSIDEV}T GENE S?ERI.JNG
FROM: Stoart B, Eizenstat %
SUBJECT: Friternet Tax

Following up on our conversation this morning, I wanted to layout for you where we are on
Internet tax. First, on infer-agency process, David Beier and Sally Kareen have been managing
an inter-agency process 1o coordinate e-cormmerce which, I understand, has included Tom Xalil
from the NEC. Treasury, as the lead agency on tax matters, has taken the lead on the Interet tax
piece. David, Sally and Larry asked me to personaily take this on. As the issue has developed,
we hava reached out 1o consult as appropriate with White House Legislative Affuirs,
Intergovernmenial Affairs, Fublic Affairs, and the NEC. John Podesta held a Principals meeting
before the last Internet tax Corrission meeting. Both Larry and Y welcome any tnvolvement
that you think wouid be appmpnm from the NEC going forward and [ beliave David feeis the

. game.

As to the Commission {(which was appointed by Congress pursuant t> the Internet Tax Freedom
Acty, it is considering several pmposals at this point. An “anti-tax” proposal wounld prohibit
states or localities from requiring romote sellors without 2 physical presence to collect sales or
use taxes from regidents, Comynission member Governor Leavitt of Utah has proposed an
alternative on behalf of the National Governors’ Association undey which states and localities
would simplify their tax systerns; provide technology for eloctronic colfection of taxes on remote
sales; and provide incentives to remote sellers to collect sales and use taxes. At our last mesting
with David on Friday, we agreed to atiempt to build consensus for a third pmposaz described in

- the attachment to this nemo,

This week, the threo Administration commissioners will be taking the temperature of the swing-
business members of the Commission 1o see {f we can find champions for our preferred :
approach. We will meet again shortly to take stock and tweak dur proposal if necessary, Next
week, Scoretary Daloy, Secrstary Summers and I will stact calling CECOs in an atierpt to gain
support for our proposal. 'We are also drafting low-key outreach plans to the states and localities,
key Hill members and companies not on the Commission who raight be supportive,

_ Attachment

e
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i avised Inte pet Tax ¥

Following ars the clements of the Atimmzs:rmon 5 propogal for the Aéﬁsary Commzsawa on
Eiectronic F‘omm&rw i

1. Sales Tax Stmplification and Nexus Standstill
A. The National Confersnce of Commissioners on Uniform Staw Laws {NCQUSL) draft a

model sales tax law that mooxpomm appropriate simplification pmv]swzzs NCCUSL
should receive ﬁmdmg ﬁom vancrus stakeholders.

B. Cez;gms unpicmmt by resolution & five year “pexus standstaii” that is, that Congress not
alter existing nexis standards diring the development by NCCUSL, and :mplcmamathz by
the states, of the moclcl sales tax statute.

(. Congress forther study, for a period of five years, the issues associated with cicctmmc
commerce, inchuding: Digital Divide issues, effects on siaze arx] local tax vevenues, and
cﬁ‘ects on other forms of commerce

2. Telecommunications Taxation
A. Oppose repeal of the fedoral excise tax on commimications. While repaalmg the tax has
satne policy merit {e.g., the lax may inhibit the use of telecommunications), repeal would
st the Federal govanmment over $4 billion next year and $52 billion over 10 years gnd must
be comzdez’ed in light of other Administration pmmtles )

B. Endorse ‘dw proposal submitted by the telecomumurications industry during tb.c San Francisco
meeting. That is, Congress should recommend by resolutio reformation of complicated and
. substantial state and local tclccammmcaunus taxes.

3 Morateriem Extension (if mkﬁd euly)

The moratorium on futemet access taxation should be made permanent, ' What about the other
provisions of the current moratorfem? We will xzeed to decids 1o what extent those provisions
should be extended.

4. Izzwmaﬁcmi Tarifls

The Administration m;;pans au extension of the current moratorium: on customns duties on -

electronic tranmssmns, with a view of makmg this extension permaxmzz at the earliest possible
. date,
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MEMORANDUM FOR GENE SPERLING
TOM KALIL

FROM: JONATHAN TALISMA
ACUTING ASSISTANT SECRETARY (TAX POLICY)

SUBJECT: Possible “Digital Divide” Tax Incentives

The following summarizes our views on the “di gital divide” tax proposals that you asked us to
review in your prior memo. | apologize for the delay in responding to your request,

{1} Corporaie donations of computers - expansion of Administration proposal —We support a
temporary extension and expansion of current-law section 170(e)(6}, as proposed in the
President’s FY 2001 budget, through June 30, 2004 (when the R&E credit is scheduled 1o
expire}. Even so, we oppose the New Millennium Classroom Act (HR. 2308 and 8. 542) as
introduced. However, there are some features of the congressional proposals that we could

' support building into the President’s proposals. As part of a temporary extension of section

- 170(e}(6), we could support the following proposals:

-~ {(a) providing that the enhanced deduction uder section 170{e}6} could be claimed for
computers that are up to three years old (starting from the date of manufacture or
acquisition by the taxpayer, but not allowing the “clock to be restarted” by re-
acquisition of a computer by the donor}, provided that - as proposed by NEA — the
donated computers meet the minimun standards prescribed by Treasury, which
would reflect the mid-point performance standard of industry sales for three-year-old
computers’; '

(b) allowing the enhanced deduction under section 170{e}(6) to be claimed by a corporate
donor which re-acquires a computer which it previously sold to a customer (ie. in
the case of a re-acquisition, the original use of the donated computer need not be by
the donor or the donee), provided that the computer is not more than three years old
‘on the date of donation;

{¢) expanding eligible donors under sections 170(e)(3), (e(4), and (e)(6) to include all
taxpayers (not merely C corps as under current faw), but limit the enhanced deduction
to 10% of business income (consistent with the current-law rule for € corps);

{4) expanding the class of eligible donees under section 170(e)(6) to include not only
public libraries and community technology centers located in low-income
communities (as under the President’s FY 2001 budget) but also any charity, no

i matter where located, that is organized and operated primarily for purposes of

‘
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providing computers withowt charge 1o lz:}wer~mz:0me fam zizea {as ;}:z:::@aseé by My,
Jefferson in H.R, 4061); and :

(e) clarifying that, in cases where a business taxpayer’s adjusted basis in property of any
- kind (not merely computers) exceeds the property’s fair market value, the taxpayer
may abandon the property for purposes of section 165 (and thereby claim an
abandonment loss equal {o the property’s adjusted basis) by giving the property to
charity. Ip some cases, current law is not clear whether a business taxpayer is entitled
to claim a higher deduction by throwing away used property than by domating it to
charity,

We do not support the proposals to increase the amount of the enhanced deduction allowed
under section 170(¢)(6) or to allow taxpayers to claim a credit in lier of an enhanced
deduction. It would set a bad precedent to allow taxpayers to ¢laim a charitable contribution
deduction for unrecognized, built-in ordinary income beyond that allowed by the current-law

. rules. Moreover, although we have examined a proposal to repeal the “twice basis”

2

limitation of section 170(e)(6), we understand that this limitation rarely comes into play with
donations of computers (most of which have 2 high basis relative to the property’s fair |
market value. ' )

Workplace literacy and computer training tax credit—expansion of Administration
proposal,.—We continue to oppose the congressional *IT Training Credit” proposal from last
vear {(which would provide a credit for virtually all employer-provided technology training
expenses that would be incwrred in any event). However, we support expansion of the
Administration’s proposed 20% workplace literacy and technology training oredit, 5o that
the credit would he available not only for training expenses incurred for employees who lack
a high school degree — as originally proposed — but also for training of employees who are
{or had been during the last five years) eligible employees for purposes of the work
opportunity tax credit or the welfare-to-work credit. 'We do not, however, think it 1s
appropriate to provide a special credit for technology training provided to all Jow-wage
cemployees, because defining “low-wage employees” in a way that the IRS could enforce
would be very difficult, especially in the case of part-time workers,

You suggest clarifying the Administration’s proposal so that it includes not only basic
computer skills but “the Kind of skills identified in the Conrad [IT Training] bill.” We
believe that all computer skills training for eligible employees generally would be covered
by the Administration’s proposal, provided that computer skills instruction is of “broad
applicability.” We could, however, modify the Admiaistration’s proposal so that, as Jong as

“the computer training is provided to an eligible employee and the training is of broad

applicability (as opposed to being for a particular vendor’s product), there would be no need
to inguire as to whether the computer training was for “basic, entry-level computer skills” or
for more advanced computer skills.

{3) Credit for sponsorship of qualified zone academies and technology centers—The current

Administration proposal provides for an allocated credit, which wonld be aliecated for each
designated empowerment zone and enterprise community by the local governmental agency

E
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with responsibility for implementing the strategic plan that the area was required 1o agree to
as part of the empowernment zone (or enterprise commumity) designation process. If we
wanted this proposed credit also o be available for spensarship of public schools or -
technology centers outside of designated empowerment zones or enterprise communities, we
could also authorize the State’s department of education (or any ather agency designated by
each State’s governor} to make allocations of credits for up to $X of sponsorship payments to
any K-12 public school or nonprofit community technology center located anywhere in the
State {or perhaps anywhere in the State outside of an empowerment zone or enterprise
community, which would continue to receive a separate credit allocation), -

If a separate Suate-wide allocation were to be provided for, we would have to decide whether
the State-wide allocation should vary based on each State’s total population (or their
respective populations below the poverty line, as with the current-law QZAB allocation
regime, see sco. 1397E(e}{2)), and whether any adjustrment should be made based on the
number of designated empowerment zones or epterprise communities in each State,

. With respect to this particular expansion of the Administration’s proposal, we recently spoke
to staff of Mr. Rangel, who was the original sponsor of this proposal. Mr. Rangel’s staff
suggested that a statewide allocation be limited so that it could be used only for corporate
sponsership of public schools that are eligible for QZABs (i.e., at least 35 percent of students
are eligible for subsidized lunches). Mr, Rangel’s office is concerned that, if there is a
limited arnount of corporate sponsorship money available, an expansion of the proposal to
all public schools could decrease the likelihood that needier schools will receive corporate
sponsorship payments. In addition, we may need to consider whether the proposal should be
expanded to the so-called “Renewal Communities,” which are to be designated under the
New Markets agreement reached by the President and Speaker Hastert.

Employer-provided computers and internet access.~-We are concerned about the precedent
of providing tax-free treatment for employer provided computers, as proposed by the Digital
Divide Access to Technology Act of 2000 {H.R. 4274), which was introduced by Jerry
Weller and John Lewis on April 13, 2000. There would be more than incidental personal
benefits for many employees, as well as their family members, nader such an employer-
provided program, yet (as discussed Ruther below) there are no efficiency gains that could
justify a tax preference for consumption of goods such as computers through an employer-
based system. .

Although there is some unceriainty regarding the tax treatment under current-law rules of
employer-provided computers and internet access o cortain situations, a preliminary
estimate by Joint Commitiee is that H.R. 4274 would cost approximately $1.35 billion over
the five-vear budge! window, which exceeds the cost of the Administration’s entire “digital
divide” package in its FY 2001 budpet.

 H.R. 4274 would provide tax-free treatment for ernplover-provided computers (with certain
dollar caps) and internet access (without any dollar cap) for use by an employee and anyone
else who resides in the emplovee’s home. Proponents of the bill argue that it would simplify
tax administration, by climinating the necessity under current law to determine on an

i,
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employee-by-employee basis whether an employer-provided computer and/for internet access
is a non-1axable fringe henefit because it is sufficiently refated 10 sach employee’s currend
job posttion. {This cureent-law test is most easily met by professtonals, who also tend to
have higher incomes.}] Moreover, proponenis argue that the proposal could be viewed as an
expansion of section 127 1o promote computer literacy. Currently, section 127 allows
employers to-provide tax-free educational assistance (including payments for Wwition,
equipment, and supplies) to their employees, but section 127 does not apply to “tools and
supplies which may be retained by the employee after completion of a course of instruction.’

However, in the case of employer-provided computers, there may not be any formal course
of instruction for the employee, even though the item being provided by the emplover has
obvious personal/recreational uses. For example, Ford Motor Company plans on allowing
all 350,000 of its employees to lease a home computer from Ford {and be provided internet
access at home) for §5 per month, without regard to the whether the employee already is

.computer literate or whether he/she uses the computer solely for personal reasons or as part

of a structured educational program. Industry representatives claim that there would be
efficiency gains because rank-and-file workers will be using computerized equipment more
and more over time, $o using a computer at home would improve their skills at work. But
there is no evidence that employees will acguire significant job skills from having a
computer and internet access at home. Indeed, there is no guarantee that employees (as
opposed to others in the household) will even use their home computers. Ford says that their
unions have rejected any requirement that employeses vse their home computers for any
work-related purposes, such as reading email messages. Thus, there is no evidence for an
efficiency gain from mere access to home computers or the internet that could justify a tax
preference, in contrast to other employer-provided fringe benefits such as health insurance or
retirement benefits. .

Putting aside for the moment the general issue of whether we support H.R. 4274, your memo
suggests medifications to the introduced bill, Specifically, vou suggest that HR. 4274 be
modified to explicitly include employer-provided broadband Internet access and that the fax-
free treatment under the bill be increased from $35 to $60 per month 1o cover both
broadband Internet access plus computer rental. We do not think that these suggested
modifications to HL.R. 4274 are necessary.  First, the introduced bill already covers
employer-provided Intemet access, regardiess of whether such access is *broadband” or not,
s0 long as the Internet access 18 "made available to substantially all emiployees of the
employer on substantially the same basis”™ {other than part-time or seasonal employees or
those who work ontside the U.8.). Second, the $35 per-month cap contained in the
introduced bill does not apply to Internet access of any kind, but rather applies only to the
rental value of the computer itself when ownership is not transferred to the employee.
{Under the introduced bill, when ownership of the computer is transferred to the employes,
the exclusion per employee is limited to an aggrepate amount of $1,260 every three years.)
The introduced bill contains no dollar cap on the value of employer-provided [nternet access,
so there is no need to take into account that broadband internet aceess is more expensive.

You also suggest that H.R. 4274 be modified to cover arrangements under which an
employer leases a computer {which is then loaped to an employee} rather than transferring

{



ownership of the computer to the employee. Again, such a modification is not necessary,
because the introduced bill already provides for such arrangements,

{5} Computer purchases by EITC recipienis.—We oppose Rep. Jefferson's proposal

{which s part of HLR. 4061} to allow individuals whoe are eligible fo claim the EITC fora
taxable year to also claim a $500 refundable tax eredit for S0-percent of the costs they incur
to purchase computer equipment or software capeble of providing Internet access, Although
narrowly targeted in terms of the taxpayers eligible to claim the new credit, the proposal
would raise serious policy and administrative concerns. First, the proposed tax credit would
be of Httle help to the lowest income households, because the refundable credit would not be
received until after a tax return is filed after the year in which the computer must be
purchased.. Second, it would be difficult for the IRS to verify whether a taxpayer’s claim of
the credit is valid, without imposing significant reporting burdens on businesses that sell

.computers and software. Further, even if an information reporting system were established,
it would be difficult for the IRS o ensure that qualifying imndividuals did not use the credit to
purchase computers that they would then sell to non-qualifying persons, Finally, under the
introduced bill, taxpayers could repeatedly claim a eredit year after year (e.g., by claiming to
purchase a computer one year, a new printer the next, and then software or an equipment
upgrade after that). In view of these problems, Treasury believes that a better approach is to
expand the EITC as proposed in the President’s FY 2001 budget, which would provide low-
income working families with additional resources (through advance payments made by the
employer) that could be used not only for computers, but also other educational eXpenses, or.
other essentials, such as housing and child care,

(6) Broadband access—We generally oppose the broadbam’i investment tax credit proposals
{both 8. 2321 and the drafl Moyniban proposal}. These proposals would provide a tax credit
for investment in broadbard cquipment, both to serve certain under-served geographic areas
and 1o provide an incentive for investment in more advanced broadband technology
regardiess of the geographic areas to be served. As discussed in a more detailed memo
previausly sent to you, we do not think that it is appropriate to provide a preference for one
type of lniernet technology over other technologies. Moreover, the proposals would ratse
difficult administrative problems in trying to determine what portion of investment actually
provides [nternet access to persons residing in poor urban or rural areas, as opposed to the
equipment, although located io a targeted geographic area, providing access to persons to
located outside the targeted ares. Moreover, the proposal would not help with the more
fundamental problem that many per&aas located in poor urban and mrai arcas cannot afford
Internel access.

{7} Teacher tralning.—We oppose legislation (H.R. 1075) that would increase the current-law
Lifetime Learning credit rate to 50 percent, but only for elementary and secondary school
tcaehcrs who incur out-of-pocket expenses to enroll in courses in which they receive

“Instruction on basic er advanced computer functions or computer sofiware {including
educational software offered by a single institution) approved for such individual by such
local educational agency,” provided that such the expenses are incurred “for the purposes of
integrating materials covered by such course into the courses taught in the elementary or
secondary classroom.” This proposal would further complicate the already complex Hope
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and Lifetime Learning credits, and would raise definitional issues and compliance problems
in attempting to verify whether the technology training from a particular course was intended
to be integrated into the teacher’s curriculum. Under current law, expenses incurred for
technology training at a post-secondary institution are eligible for the Lifetime Learning
credit, which the Administration proposes 1o increase to 28% for all students and courses,

We also oppose H.R. 1076, which would allow elementary and secondary school teachers to
claim a 100% credif {up to $2,000 lifetime cap) for costs incurred to purchase a compiter,
related peripheral equipment, or software {other than software primarily used for
entertainment}. This proposal raises numerous compliance problems.

1.
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April 10, 2000 -- Draft

MEMORANDUM
TO: JOHN PODESTA
: GENE SPERLING
JACK LEW
CHUCK BRAIN
CC:_ DAVID BEIER
SALLY KATZEN
FROM: SARAH ROSEN WARTELL
LISA KOUNTOUPES
JOEL WIGINTON
RE: APPROVAL OF LETTER TO DIGITAL SIGNATURES
CONFEREES :
ISSUE PRESENTED

We seek your approval of the attached drafi letter from Secretaries Summers and Daley
to the Digital Signatures Conferees. The Conferees may have their first formal meeting
this Tuesday. The letter was requested by Senate Democrats seeking the
Administration’s endorsement of their views, reflected in a letter from all 45 Democratic
Senators to the Conferees (copy also attached). The Administration letter has completed
OMB clearance and does not require formal West Wing clearance; however, we thought
this a good occasion to ensure you are comfortable with the current Administration’s
strategy on this legislation. ,
The letter to conferees indicates the Administration’s support for removing legal barriers
to electronic commerce. Specifically, it states our support for both: (1) contract
formation provisions that ensure that contracts shall not be denied legal effect or
enforceability solely because electronic signatures or records were used in their
formation; and (2) appropriate records provisions regarding the legal validity of
electronic records (e.g., notices, disclosures, and other records retained in electronic
form). (Recall that, in the House, we supported an alternative without any records
provisions, volunteering only to work constructively to develop “appropriate
legislation.”) At the same time, the letter makes clear that there should be equivalent (but
not greater) protections for consumers in the electronic world to those they have in paper
transactions. Finally, the letter endorses the five principles set forth in the Democratic
Senators’ letter (which were developed in conjunction with the Administration) and notes
“that the final legislation must incorporate [them] in order to gain Administration
support.”



The letter does not raise preemption issues, which are the primary concern of State
Governors, Attorneys General, and Legislatures. Under the Uniform Electronic
Transactions Act (UETA), States have the guthority o exclude certain consumer
protection requirements fromt their State law’s coverage. California excludad many
requirements, especially in the insurance area, and # proveked industry to seck &
requiremenyt in this Federal law that State law is entirely preempted unless the State
adopts UETA exactly in the form adapted by the National Conference of Commissioners
on Uniform State Laws. The legisiation also would bar States from tmposing any record
retention requirements (1.¢., mandating the form in which firmns must retain their
electronic records for access by regulators), States have written letters, but have not yet
mgag@d effectively. We are sympathetic to their concerns,.but have limited leverage to
profect Federal requirements and, thus, cannot make preemption our fight.

The Senate Democratic letter was developed, in part, to increase the Administration’s and
the Senate Democrats’ leverage in conference. They sought to demonstrate Democratic
solidarity. Thus, they chose not to include language that some members had sought
{espectally Senators Sarbanes and Leaby), but which others said reflected too high 2 bar,
The Democrats believe that a comparabie statement from the Adminisiration is now
essential to maintain that leverage.

We worked closely with Senator Daschle as the five principles in the Democratic
Senators’ letter were developed. Various approaches may work to satisfy these
objeclives, The principles were reflected in & drafl of the bill released by Senator Wyden
and Leahy developed with our heavy assistance. We have discussed that draft
extensively with industry representatives. While they have raised important technical
issues, we believe that final language could be crafied that meets the Democrats’
principals and the industry’s objectives in seeking legislation. We cannot provide
assurance, however, that Republicans active in the Conference Commuittee (especially
Senators Gramm, McCain, and Abraham and Conference Chairman Bliley) will be
wilking to fully met these objectives. And we have reason to believe that many Senate
Diemocrats, notwithstanding their letter, want to support the final conference product
regardless of how well it addresses these concerns. However, we believe this letter gives
us appropriate flexibility,

. BACKGROUND

The Conference Commitiee will be made up of five house members (3-2) and 17 Senate
rembers {10-7). Senator Abraham has had the lead in the Senate thus far and wants an
accomplishment this year. He and Senator McCain seem open 1o at least some of the
ideas that are important fo us, especially as some in industry argue that they should
accommadate our concems in order to quickly complete this conference. Senator Wyden
wanids a ill, but the other icad Senators — Hollings, Sarbanes, and Leahy — may seek
more changes than the {raffic will bear and criticize us for insisting on too little.
Chairman Bliley seems open to resolving the legislation amicably, but clearly wants
ownership; Representative Markey wanis te help us find a way to get changes that are



important to us (despite his support for the House legislation in its current form) but will
not fall on his sword if unsuccessful. There is no conferee whose interests are pcrfeétly
aligned with ours, although Wyden and Markey are closest. Both would put up little
resistance if simply presented with the House bill, but both seek 1mprovemems armed at
addressing reasonable consumer concems.

No one is sure what role Senator Gramm will play. Hollings and Leahy staff report that
they are working cooperatively with the other Republicans, but Gramm is absolutely
unwilling to consider the ideas that the Senate Democrats are promoting, even where
industry seems willing or even enthusiastic. Reportedly, he has chastised lobbyists for
even talking to the Democrats and the Administration. Gramm and Abraham have
released a set or principles of their own and are said to have a draft bill,. While it is
reportedly similar to the House bill in many ways, they are insisting that it is far superior.
Thus, even if agreement 1s reached with industry, an agreement with the Conferees — or at
least with Gramm -- may be difficult to obtain.

The Admimstration’s primary objectives are to get changes made to the House bill to
accomplish the following goals (in order of priority). We recognize that we will be
unable to get all of our concerns met and are already working on altemative language
where concems have been raised by industry. We hope to convince a Republican (ideally
Bliley in consort with Markey) to offer much of our revised approach as a compromise.

If advanced by a Democrat, it will not survive.

1. Enhance legal certainty and avoid unnecessary litigation by authorizing
regunlators to provide interpretive guidance.

House bill: The bill is self~executing. As such, no agency has the ability to interpret its
provisions. Moreover, agencies’ ability to interpret statutes, under which they have
regulatory authority, as modified by this bill, is unclear. So, for example, if a statute
requires that a disclosure be provided at a particular time, in a particular form, and it is
now provided electronically, questions can arise whether or not the time and form
requirements have been met or were modified in some way by this act.

Proposal: We argued that interpretive authority is essential, both to prevent creative
interpretations that allow predatory practices, and to provide industry certainty. Without
it, they might face class action lawsuits by parties alleging that requirements of
underlying statutes were not met.

Industry response: Industry is supportive, provided language is clear that interpretations
cannot create exceptions to the Act’s requirements. They also seek language encouraging
regulators to adopt consistent interpretations. These changes are fine.
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2. Ensure Effective Consumer Consent to the Replacement of Paper Notices with
Electronic Notices.

House bill: Provides that, if a statute requires that a notice or disclosure be in writing,
that requirement can be satisfied by an electronic record (e.g., e-mail, or posting the
notice on a website), if the consumer affirmatively consents, after being notified of the
hardware and software requirements for access to and retention of the record. Moreover,
the House bill creates an affirmative obligation (not imposed in the paper world) for the
consumer to notify the provider of any change in their email or electronic location.

Proposal: To ensure equivalent treaiment, we propose to eliminate the new duties for
the consumer. Moreover, we recommend that the consumer be informed of the specific
types of records that they are consenting to receive electronically and the right to receive
the record in paper (if the have the right under law and the business gives that as an
option). And we propose that the consumer’s consent be provided electronically from the
same email account or other electronic method of access, so as to demonstrate that the
consumer has the capacity to receive notices electronically. For most consumers, a
recitation of necessary hardware and software requirements will be confusing; many
could consent when in fact they would be unable to access their own records. We also
propose that, if the company changes its technology requirements so there is a material
risk the consumer will be unable to read the notices, a new consent must be obtained.

Industry Response: While some complain about the burden, most acknowledge this
would create a more effective form of consent. However, technical issues have been
raised about ensuring this works not only for ematl accounts but also for web-based
transactions. We think we can draft alternative language to resolve that concern.
Industry also complains about the burden of obtaining new consents and we are far less
likely to get much on that issue.

3. Ensure that Electronic Records are Accurate and Relevant Parties Can Retain
and Access them,

House bill: Says that, if a statute requires that contract or record be retained, the
requiremant can be met by retaining an electronic record, if it accurately reflects the
information in the contract or record and remains accessible for as long as the statute
requires.

Proposal: We suggest technical changes to ensure the information is accessible to the
consumer and others entitled by law, not just to the company. We are also concerned that
some technologies may make it impossible to determine whether or not something is an
accurate version of the original record, but we recognize that nothing could be guaranteed
to be “unalterable.” So we propose a middle ground: the record should be preserved in a
form that “provides assurances of the accuracy and integrity of the ... record substantially
equivalent” to those assurances provided by a written record.™ Thus technology could
adapt.



Industry response: Technical drafting issucs but no substantive objection.

4. Avoid uninfended consequences in areas outside the scope of the hill by
providing clear federal regulatory authority for records not covered by the hifl’s
“eonsumer” provisions,

House bill: While most of the atfention has been given to bill provisions that affect
consumer transactions, there are other cases where federal law establishes requirements
for notices and disclosures provided between private parties, For example, workplace
safety and hazardous waste fransportation notices.

?m{wmi: We propose that federa] agencies be able to supercede the bill’s requirements
if they affirmatively act, after passage of this law, becauss they believe that electronic
delivery could undermine the intention of the underlying requirement, Thus, OSHA
could act issue new regulations requiring that hazard notices be physically posted in
gertain places, becanse electronic notice would not suffice for safety purposes.

Industry response: No objection raised thus far, although we expect they may request
that there: be some standard met before agencies can supercede the bill's requirements.
Alternatively, the Gramm-Abraham draft may address the problem by narrowing the
scope of the bill to not cover these types of notices. °

5. Avpid facilitating predatory or unlawful practices.

House bill; No specific provisions. Consumer groups are especially werried about
predatory lenders and scam artist. They fear they will bring a laptop inth the home of 8
vulnerable person and trick or coerce them inta foregomg the right 10 receive paper
records and notices that might wamn them against the transaction or at least provide 2 way
to trace the scam after the fact. Too many of these people may not have computers of
their own and will never have the ability to access and retain the records they “receive”
electronically. :

Proposal: We would take some seclace from the availability of interpretative authority
and the requirement that the consent be provided using the same email account or other
mechaniam to which riotices will be sent, demonstrating consumer access, The Wyden-
Leahy draft also contained a provision that would make a consumer’s consent incffective
if induced in an unfair or deceptive manner.

Industry response: The industry violently opposes the Wyden-Leahy language, which
they view as creating new “unfair and deceptive acts and practices” (UDAP) authority,
{Under current law, Federal banks and thrifis are only subject to UDAP if the Federal
Reserve first determines that a practice is unfarr and deceptive. They never have.) We
will propose instead a savings clause, clarifying that nothing in this bill affects any
exisiing federal or state UDAP authonity. But this will be most difficult {o get and we
may need to simply argue that the interpretive authority gives us the ability 1o protect
against predatory practices.

e
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&. Other.

Federal Government Interests: We also proposed changes to: (1) ensure that the SEC
retaing authority to impose requirements necessary 1o protect investors; (2) exempts
federal government contracts; (3) allows the Federal government 1o impose requirements
for contracts that it guarantees; and {4) preserves federal record keeping and other
requirements, when implemented by the states, as under the enviroamental laws. We
have received no objections to these provisions, although we suspect that there will be a
fight about the SEC issue, 1n which the SEC will liave 10 engage.
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THE DEPUTY SECRETARY OF THE TREASURY
WASHINGTOR

Cetober S, 2000

MEMORANDUM FOR GENE SPERLING
Assistant to the President for Economic Policy

. ‘ DAVID BEIER ———
Chief Domestic Policy Advisor
{Office of the Vice President
FROM: Swuart B Eizenstat

SUBJELUT: : Internet Tax
I am writing fo share some information regarding Internet tax legislation snd 1o raise some
questions that we might want to consider about how to move forward on this issue,

Chuck Marr told me and others at Treasury that Scnator Daschle is absolutely opposed to any

extension of the moratorium at this time, a message Chuck said he conveyed to the White House

as well,

Senator Daschle’s position was also conveyed to me today during a meting with Peter Lowy
and Lisa Cowell of the E-Faimess Coalition. Their position is that the best course of action
would be for there (o be no (nterne! tax legislation passcd this year. 1hey asked that we oppose
any Congressional proposal to adopt an €xtension of the moratorum, even & (wo-year extension,
which we had supported in the spring, They expressed the view that the States have made
significant progress on lax simphification and that Senators Dorgan and McCaih are very close o
agreement on a bill avthorizing the States to enter info a compact. They believe that the parties
are being motivated (o act by the threat of a “free-for-all” when the moratorium ends in October
2001, and they fear that this momentoe will be siyzmed by any extension of the mostorium,

Cn Wednesday, September 20, 1 met with Swawm Graham and Enzi on this issue, and they also
expressed their opposition to any extension of the moratorium.  Senator Graham said that any
extension of the moratorium was the “equivalent of surrender,” He said he viewed it a3 a “big |
gift" to Internct cetailers and strongly e:nmzzraged the Administration to exact 2 “quid pro qua” if
it supports a bwo-year extension, He said that. in his view, the Administration hag enormous
power on this issue to influence the final outcome. Senator Enzi expressed the belief that the
failure to extend the moratorium will provide an incentive to state and local govemnments 1
enact simplificd and streamlined sales tax legisiation,

informed the Senators that we would consider their suggestion regarding & quid pro que, but
rnade no commitments. For example, one possibility might be 1o include Tanguage in the
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extension that would require expedited Congressional review of State simplification efforts for
the purpose of determining whcﬁm States may impose a tax collection obligation on remote,
mcin:img Internet, seliors,

In both meetings, 1 articulated the Administration’s position that % support a short-tern), iwo-
year extension of the mowmtorium, through October 2003, dut oppose long-1erm extensions such
as the Tive-year extenston comatnied 1n the bill passed by the House earlier this vear, | also took
this opportunit zo explain our oppostion (o Internet access taxes and to the Buropean
Commission' s ;m}pasal

¥belseve, however, that there is merit to the argument tha:t an cg&gsmn of the moratorium IRy
not be prudent at this fime has A > D seape. Such a position wepld not
conflict with the exzstmg Admmwtmfzon g}osmon, as we cculd still szzp;x:zn the ado;x;cfz of a
twoO-year mortoriom extension next year when the current moratorium is about to expire. In
other words, we might state that it is too carly (o commit to an cxtCASITRATUR Preserrime
because the States and Congress are making significant progress. When the moratorinm is about
to cxpire next October and we have more information about whether simplification efforts have
been successful, we could at that time support a two-year extension of the moratorium. Since the
maratorium extension does not 1ake effect until October 2001, we could argue that there iy no
reason to rush o judgment now,

Tsuggest that we sc&dulw&om call to discuss thc:sc issues shorﬁy I wauld
appreciate hearing your thoughts so I can gel DACK (0 HER 3 AT g
am also enclosing a memorandum on the issues th:,Sma:emsed S—_—

Enclosure

o
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Memorandum on knicrnet Tax Issues

Senators Graham and Enzi asked us (0 examine several issues regarding Internet tax and the
moratorinm pending on the Hill,

Congress has the legal aothority to atithorize States to collect tax from remote scllers, butis
not likely to cxercise It. In Quill V. North Dakaosarthe Supreme Court fourd that requiring
remote sellers 1o eoliect use tax placed a burden on intorstate commerce (hat violated the
Commerce Clavse of the {Zenstztuuon That mlmg was é:sascd pmnanly on zhe Court’s findmg
that the burden came [from. an & ALi85% += and focal sates
Because the Commercs (Z‘l:mm is one cf thc ‘*rcmrmd power” c%ames Canm&&Mh@nty

. over the issue (as opposed, say, to the Due Process Clause, which Congress does not have the
power to override), Therefore, Congress can act to allow the States to do what would otherwise
be unconstitutional in the absence of Congressional action, Tn thiz case, Congress could act 1o
authorize the States to impose a tax collection obligation on remote sellers, regardless of whether
the States toke any acticn (OWard SINPHATAHGH of their exising laws, -

Thus. there are two ways that the States can got the powerto imposs coliection obi:fgatims on
romote sellers, (1) Congress could enact icgzslanon gwmg the Smm zhc amiwnty 1o do sa. or
{2} the States could simplify their snles and ta

find the obligation to collect no longer imposasan zm;;:crmlssibia buzém OR mtsrs:aw commerce
pursuant to Quill. :

Both Michacl Mundaca and Frank Toohey agree that there is litle chance Congress would grant
the States the authosity to impose collection obligations on rermote sellers. Former Senator
Bumpers frizd for many years to persuade his Senate colieagoes (o overtum Quill without
success, His legislation never received more than 25 votes on the Senate flooz. Senator Dorgan
has met with even less success in his shmtlar cfforts. He was nover able to persuade his former
collisagues on the House Ways and Maans Comunities to voie fo overturn Juill, and has been
equally unsuccessful in the Senate,

Rccﬁgmzmg, that there is little chance of Congres ovmrmng Qmif. the States are moving o
simplify their tax systems. Nevertheless, the legal stafus of a siphiied system would remain
uncertain and subjeot to challenge, Thus, once their tax systems are simplificd, the Stares will
have twa choices: {1} to impose the obligation, wait for a legal challenge and et the Courts rule
again; or {2} w go back to Conpress and argue that Congress shauld now give States the
authority to force collections because the sirnplified tax laws represent a change
CIrCUmSIaNCes,

Pursuing the Uniform Commercial Coede approach eotails some risks for the States.

Tn their efforts to simplify their remote seller tax regimes, the States are seeking uniformity of
their laws. However, (he Constitution prohibits the States from joining wgmthesr on issues related |
to interstate commerce, Thus, the States have two oPm:ms to work togethey o solve common
15SHCS!
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{. They can get Congress to anthorize thie States (o forma compacis. Congress, for example,
authorized the States to organize regional compacts to resolve the issucs related o the
disposition of low-level nuclear waste material; or

2. They can join together to develop'a mode] statute that all would be free modify and adopt.
No penalties, however, could be imposed for failure to adopt them.

The states are currently pursuing the model statate optien through the Streamiined Sales Tax
Project, which is an attempt to develop a model law to simplify sales tax administration and
eotlection, similar fo the process followed years ago to develep the Uniform Commercial Code
(“U.CC). -
The risk with this approach is that, unlike with the UCC, only a few states may choose to adopt
these new standards or those that do may amend therm so much during their legislative process
that mach of the simoplicity is lost, Another risk is that any model stamate adepted by the States
may ool simplify the law sufficiently for the courts to overturn ¢xisting law or fz)r Congress to
ke agtion.

Congress can help the States to avoid some of these potential pitfalls if it acts now, in
sonjuncition with extending the moratoriom, to anthorize the Stazex to form a compact under
which they would be able 1o develop uniform laws for the collection of tixes on remote sellers
and/or 1o set terms under which the compact could impose taxes without further Congressional
action, This scenario would enabie Congress 1o sot the erms of the compact now and conld
avoid the need for separate 1cgisi3ti<m to authorize the States to colleet taxes,

¥t is unlikely that the A{im:inistraiion will be able to extract a “quid pro que.” It may be
because of the risks associarx:d with the current mummsmmmmmmm is
seeking a “quid pro quo,”

Both Mike and Frank belicve that Grabam is mistaken if he belisves the Adrministration can
axtract a corcession for a moratorium extension, If it were possible, sﬁch a concession mwight
take one of twe forms:

. The moratorium extension might include language that would require expedited
Congresstonal review of State simphification efforts for the putpose of determining whether
Steates may impose a tax collection obligation on remote sellers; or .

2. Aleragvely, it might include language inthe extension that wonid enable the states 1o
implement whatcver simplification plan they develop withaut further Congressional action.

Still, Mike and Frank do not believe cither option is politically feasible.
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THE WHITE MQUSE

WABMINGTON

February 6, 1998
MEMORANDUM FOR THE PRESIDENT

From: {iene Sp&riiﬁgwg
- Dirgetor, National Economic Council

Mickey ibamw

Director, intergovmm::mailf\ffairs
Lawrence H, Summers M
Deputy Secretary of the Treasury

Re: [nternet Tax Freedom Act {Cox-Wyden Legislation}

ACTION FORCING EVENT

Cengress is currently considering legisiation (The Internet Tax Freedem Act, 8. 442, H. 1054) introduced
by Senator Ron Wyden {D- OR) and Congressman Chris Cox {R- CA) to impose 2 moratorium on new or
discniminatory state taxation of the Internet. The legislation provides for 2 study process o develop
policy recommendations and 15 gimed at permitiing electronic commerce to develop free of distortionary
taxes impased by myriad jurisdictions. It is based on principles set forth in a Treasury policy paper, in
the July 1, 1997 Framework for Global Etectronic Commerce and in your Presidential Memorandum on
clectronic cormmerce and is consistent with the position we have taken in intemational discussions,

Industry, not surprisingly, strongly supports ihe bill. Earlier this year, seven CEOs belonging to the
Computer Systems Policy Project, including Lou Gerster of IBM, Lew Platt of Hewlert Packard zod
Lars Nyberg of NCR met with Sceretary Rubia and Deputy Secretary Summers to urge full suppon.

Suate and local groups such as the National Govemers” Association, the US Conference of Mayors,
NACQ, the National League of Cities as well as ¢lected officials, however, strongly oppose the bill as
usurping their ability fo tax (though officials from high tech states such as Gavernors Wilson, Pataki and
Cellucci support it.) Opponents have been slow to wdentify specific problems that might be fixed but cite
lost sales tax revenues if on-line sales cut into store sales that would generate taxes. They are concerned
that while consumers are Hable for taxes on mail-order sales, those taxes are rarely collected. State and
local groups have said that the legislation “will lead to Main Street stores and small businesses .. across
America being forced 10 ¢lose due to the discriminatory impact of a sales tax levied only on retaif stozes,
not their Internet competitors.”  In view of the federalism i1ssue, last summer, Deputy Secretary Suminers
testified in favor of the bill's goals and principles but stopped short of endorsing it. Earlier this month, he
proposed 1o the Big Seven state and local orgamizations that we wark jointly on a bil] that addresses their
voncerns, They declined the oifer while suggesting that we continue to talk. The Big Seven rejected the

offer because they believe that they can continue to delay or kill the legislation, and are not motivated o



work with us until it is absolutely necessary.

On November 4, 1997, the Senate Commerce Committee reported out a bill. We understand that the
Senate will wait for the House. Our active support is likely to help the bill and satisfy high tech
proponents while withholding support would partially satisfy state and local groups. Your guidance is
sought on whether to take a more active position in support of the bill and therefore take credit for its
passage or continue to maintain a low profile. A strong announcement of support early this session
would probably carry the most weight. IGA would prefer that we wait until mid-March, to avoid
needlessly antagonizing the Big Seven groups, who will be having meetings in February and early March.

OPTIONS

A. Actively support the legislation while soliciting state and Jocal views in order to address any
flaws and legitimate concems ,

"This option will give us the opportunity to take credit for an anti-tax initiative that will be
beneficial to-the development of electronic commerce. From an economic point of view,
preventing new taxes on a network that provides so many public benefits is good policy. The
Senate version has been improved to where Treasury's Office of Tax Policy now feels we can
support it, though some technical and substantive problems remain. This option will initially
increase pressure from state and local opponents. However, as the legislation moves forward,
opponents are likely to increasingly value our offer to use our offices to address their remaining
concems.

B. Continue current posture (support goals and principles without endorsing legislation)

This option while frustrating high tech proponents would initially do more to satisfy state and
local concerns and might lead to the bill's failing to pass. However, if the bill passes in its current
form, anything short of a veto will still upset state and local opponents. If we take a lower
profile, we will also have less influence to improve the bill. _ .

RECOMMENDATION: Your economic and political advisors (Treasury, Commerce, NEC, [GA, OMB,
and Ira Magaziner) recommend Option A. They believe this legislation will foster electronic commerce
which is emerging as an important engine of growth while preserving our ability to address the legitimate
concemns of state and local governments, Withholding support may cause the legislation to fail, or if it
passes anyway, subject us to strong pressure to veto a bill that we believe merits support.

Agreed ‘ ___Disagreed __Let's Discuss
BACKGROUND AND ANALYSIS

The Internet Tax Freedom Act would permit states to continue to collect existing, non-discriminatory
taxes but imposes a moratorium on new or discriminatory ones and calls for a study process. Both bills
call for you to appoint a commission representing the states, industry and the Administration, which will.
then issue recommendations which you may submit to Congress. The current Senate version of the bill
ends the moratorium in approximately five years on January 1, 2004, which we think is appropriate.
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- nuistration's Acti .

Treasury first set forth the principle of tax neutrality for the Internet at the international level in its paper,
Selected Tax Policy Implications of Global Electronic Commerce, released in November 1996, That goal
was adopted by the sponsors of this legislation,

Deputy Secretary of the Treasury Summers testified last sumuner in favor of the goals and prisciples of
the legistation but, at that carly stage, stopped shert of endorsing it in his testimony, he set forth three
guiding principles: first, that commercial activities conducted by means of the Internet should not be
subjected to new or discriminatory taxes; sceond, that the Intemet should not become a tax haven; and
third, that we should be highly sengitive to concerns abount federalism. In short, we supported technology
neutrsl, non-discrivanatory, taxaticn of electronic commerce that preserved the state and local tax base,
The goal of tax neutrality was then incorporated in the July 1, 1997 paper, A Framework for Global
Electronic Commerce and included in vour July 1, 1997 Presidential Memorandum ea electronic
commerce, We have adhered to this principie in international and domestic tax policy discussions.

Efforis {o Address State and Local Concerns

With the exception of officials in high tech states such as Governors Pataki, Wilsan and Cellucci, most
state and locai officials oppose the legislation on the grounds that it inappropriately restricts their right to
tax. They are particularly concerned that rapid growth in electronic commerce will come at the expense
of store sales and, if treated like mail order sales for tax purposes, will cut inte sales tax revenues. In fact
the bill is silent on whether neutrality means neutrality with store sales where merchants must collect
"sales tax” or neutrality with mail order sales where consumers oswe "use tax" bul merchants are not
required 1o collect them, Nor does it address the thomy issues of "nexus” or where the sale takes place
for {ax purposes.

As a practical matter, states will face the problem of how o collect tax on out-of-siate Internet sales
whether the bill passes or not. The bill, as written, peither worsens nor solves their problem, Atterapting
to solve it would probably mean addressing the complex issue of mail order 1axation. Recently, a
proposed deal between the Direct Marketing Association and several large states on the mail order issue
fell apart after strong negative reaction from mail order customers.

Since legisiation was introduced, Treasury officials have met with the Multi-state Tax Comnsission, the
Big Seven group of state and local organizations representing clected officials, and others 1o address
specific concerns. While state officials generally capressed more interest in killing the bill than in
identifying specific problems with the language of the bill, Treasury did commusnicate specific
suggestions we received, as well as our own ¢oncerns, 10 drafters who incorporated most of thems in the
Senate bill. In January, Deputy Secretary Summers made an offer to representatives of the Big Seven
state and Jocal organizations to work jointly on a bill addressing the states’ larger remaining concerns,
However, afier some consideration, they turmed this offer down, preferring to work with Congress
dirgctly.

One 1dea that opponenis have oflen raised 1s to flip the burdens of the hill arcund to ban specific taxes
during the moratorium rather than all taxes except those carved back in. This approach would require
industry 1o identify taxes it opposes rather than requiring the states to identify taxes they wish to impuse.
However, Treasury believes that simce states and municipalities best understand state and focal tax tssues,

3



they are better positioned than industry to identify which taxes should be permitted. We have not stated a
position publicly and we could refrain from expressing a view.

Other ideas opponents have raised include grandfathering all existing taxes and shortening the
moratorium. The bill already grandfathers some taxes. Treasury's Office of Tax Policy believes that if
the moratorium is significantly shortened, taxing authorities may choose to simply wait it out rather than
actively engage in the study process. Moreover, shortening the moratorium may leave insufficient time
for the study process to be effective.

The bill was held up for many months by Senator Ted Stevens (R- AK) over his desire, unrelated to the
tax aspects of the bill, to require the FCC to revisit requiring Intermnet Service Providers to pay into the
Universal Access Fund. On November 4, 1997, the Senate Commerce Committee reported out the bill by
a strong vote of 14 to 5. A request by the Senate Finance Committee to review the bill sequentiaily is
being considered by the Parliamentarian but a previous request was denied. The next action is likely to
occur in the House where Chris Cox believes supporters can move the bill out of the Commerce and
Judiciary committees.

In December 1997, Republican governors raised their concerns about the legislation to the Congressional
leadership. This has led to a dialog between Governor Leavitt (R- UT), the governors' point person on
this issue, and Congressman Cox on how to move forward. Cox is considering the states' proposal to
redraft the bill to declare a moratorium on specific taxes rather than all taxes except permitted ones.
Industry has so far resisted this approach. The Senate is likely to move the bill to the floor only after it is
reported out in the House.
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Record Type: Record

To: See the distribution list at the bottom of this message

cc: Ruth M. Samardick/CPD/EOP@EQP
Subject: Human Rights Watch and CARE ACT

Blue folder -- low priority

In regards to the letter you received from HR Watch urging us to push for CARE Act in proverbial
“endgame"” perhaps on Minimum Wage, you wrote "seems like a heavy lift at this point,” *

Ruth and | spoke with Jo Becker of HR Watch and said the same very tactfully. We said we'd be
delighted if the bill were enacted, but given the current state of play, didn't see an obvious way to get it
down. Pointed out that -- re minimum wage -- Democrats are working hard to strip the bill of bad FLSA
provisions. Would be hard to conceive of Rs agreeing to put in a good FLSA provision except at the cost
of provisions that organized labor and other friends strongly oppose. 1think the call ended well. She
understood we were ready to try to help but there wasn't a good way to do it -- but open to ideas if they
had any. It was clear there was little understanding of the status of min wage (or lack thereof) so just
sharing seemed to help.

Message Sent To.

Gene B. Sperling/OPD/EQP@EQP

David Tseng/OPD/ECP@EOP

Elliott H. BaerfOPD/EQP@EOP

Joseph N. Crisci/OPDYEQP@EQP
Christopher M. Wanken/OPD/EQP@EQOP
Sylvia M. Vellino/OPD/EOP@EOP

Amy MallfOPD/EOP@EOQP




