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MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE:

N

it AM PLEASED TO APPEAR TODAY TO DISCUSS THE SUBJECT OF

ERRONEQUS ENROLLMENTS IN THE FEDERAL RETIREMENT SYSTEMS, AT
TODAY'S HEARING, | WOULD LIKE TO SHARE WiTH ';'HE SUBCOMMITTEE
OUR PERSPECTIVE ON THIS PROBLEM, AS WELL AS THE OBJECTIVES WE

BELIEVE SHOULD BE ACHIEVED BY THE REMEDY TO THIS PROBLEM.

RETIREMENT COVERAGE ERRORS ARE GENERALLY THE RESULT OF THE
DIFFICULTIES GOVERNMENT AGENCIES HAVE EXPERIENCED (N THE

STILL-ONGQING TRANSITION THAT BEGAN IN 1984 FROM THE CIVIL



SERVICE RETIREMENT SYSTEM (CSRS} TO THE FEDERAL EMPLOYEES
RETIREMENT SYSTEM (FERS). TWO SETS OF STATUTORY TRANSITION
RULES MUST BE APPLIED IN THESE CASES. FIRST, EFFECTIVE IN 1984,
CAME THE EXCEPTIONS TO THE UNIVERSAL SOCIAL SECURITY
COVERAGE LEGISLATION INTENDED TO COVER FEDERAL EMPLOYEES
UNDER SOCIAL SECURITY. THIS SET OF RULES WAS RETROACTIVELY
AMENDED IN MID-1984 TO COVER SOME EMPLOYEES PREVIOUSLY
EXCLUDED FROM SOCIAL SECURITY TAXES. THE GRANDFATHERING
PROVISIONS OF THE FERS ACT OF 19886 COMPRISE THE SECOND SET OF
TRANSITION RULES. 'FERS WAS DESIGNED TO COVER ALL EMPLOYEES
HIRED AFTER 1983. THE EXCEPTIONS TO THESE RULES INVOLVED
EMPLOYEES WHO WERE EXCLUDED FROM SOCIAL SECURITY OR MET
ONE OF TWO VERSIONS OF A B-YEAR SERVICE TEST IN THE LAW.
ANOTHER IMPORTANT ASPECT OF THIS HISTORY iS THE‘CF{EATION OF A
HYBRID SYSTEM KNOWN AS CSRS OFF‘SéT, WHICH COMBINES CSRS
AND SOCIAL SECURITY BENEFITS, AND WILL CONTINUE FOR THE

DURATION OF THE TRANSITION.

FEDERAL AGENCIES MUST APPLY THE CURRENT RULES TO SELECT FOR

EACH EMPLOYEE THE CORRECT RETIREMENT SYSTEM COVERAGE FROM

AMONG FOUR POSSIBILITIES: CSRS, CSRS OFFSET, FERS, AND SOCIAL

y
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SECURITY ONLY. WITH FOUR POSSIBLE COVERAGES, THERE ARE 12
POSSIBLE ERRONEOUS COVERAGE SITUATIONS, ALL OF WHICH HAVE
ACTUALLY OCCURRED: FERS MISCLASSIFIED AS CSRS, FERS
MISCLASSIFIED AS CSRS OFFSET, FERS MISCLASSIFIED AS SOCIAL
SECURITY ONLY, CSRS MISCLASSIFIED AS CSRS OFFSET, AND SO ON.
WHILE THE OVERWHELMING MAJORITY OF DETERMINATIONS MADE
UNDER THESE LAWS HAVE BEEN DONE CORRECTLY, WE KNOW THAT

ERRORS HAVE OCCURRED OVER THE YEARS.

THE LAW HEQUIR?S AGENCIES THAT FIND A MISTAKE IN AN
EMPLOYEE'S RETIREMENT COVERAGE TO CORRECT IT. AN EMPLOYEE
ERRONEQOUSLY PLACED IN FERS, AT A TIME WHEN THE EMPLOYEE'S
PROPER COVERAGE WOULD HAVE PROVIDED THE STATUTORY
OPPORTUNITY TQ ELECT FERS, MUST BE #IETROACTN&&Y PLACED IN
THE CORRECTED COVERAGE, UNLESS THE EMPLOYEE EXERCISES THE
FERS DEEMED ELECTION OFTION. WHERE THE LAW MANDATES FERS
COVERAGE, BUT THE EMPLOYEE‘WAS ERRONEQUSLY PLACED IN CSRS
OR CSRS OFFSET, THE ERROR MUST BE CORRECTED RETROACTIVELY
BECAUSE EMPLOYEES DO NOT HAVE A RIGHT TO ELECT CSRS OR CSRS

OFFSET.



THE LAW RECUIRES THAT, AFTER DISCOVERY OF A COVERAGE ERROR,
AN EMPLOYEE'S DEFINED BENEFIT COVERAGE, INCLUDING SOCIAL
SECURITY, BE FULLY CORRECTED WITH RETROACTIVE AMENDMENTS TO
RETIREMENT RECORDS AND REALLOCATION OF EMPLOYEE AND AGENCY
CONTRIBUTIONS. OF THE VARIOUS COVERAGE ERROR SITUATIONS,
THEREFORE, THOSE THAT NEGATIVELY AFFECT THE EMPLOYEE'S
DEFINED CONTRIBUTION PLAN PARTICIPATION ARE THOSE THAT MAY
DISADVANTAGE THE EMPLOYEE. AN EMPLOYEE'S PARTICIPATION IN
THE THRIFT SAVINGS PLAN (TSP} IS A MATTER OF PERSONAL CHOICE,
AFFECTED BY THE EMPLOYEE'S AVAILABLE INCOME AND PERSONAL
RETIREMENT PLANNING, WHICH IN TURN RELIES ON A CORRECT

COVERAGE DETERMINATION.

IN 1989, THE COMPTROLLER GENERAL CONCLUDED THAT IN THE
ABSENCE OF A STATUTORY AUTHORITY, AGENCIES WERE NOT
ALLOWED TO PAY INTO EMPLOYEE TSP ACCOUNTS EARNINGS LOST DUE
TO THE AGENCY'S DELAY IN MAKING TSP CONTRIBUTIONS. IN 1990Q,
CONGRESS ADDRESSED THIS SITUATION. PUBLIC LAW 101-335
PROVIDED A REMEDY THAT, IN GENERAL TERMS, REQUIRES THE
EMPLOYER TO DEPOSIT INTO THE TSP THE AMOUNTS AN EMPLOYEE

WOULD HAVE RECEIVED IN THE WAY OF A GOVERNMENT
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CONTRIBUTION AND EARNINGS ON THAT CONTRIBUTION, BUT FOR THE
AGENCY'S ERROR. APART FROM THE 1 PERCENT GOVERNMENT
CONTRIBUTION AND EARNINGS ON THAT AMOURNT WHICH MUST BE
DEPOSITED FOR ALL FERS EMPLOYEES REGARDLESS OF WHETHER THE
EMPLOYEE CONTRIBUTES, THE TOTAL AMOUNT OF THE AGENCY'S
MAKE-UP CONTRIBUTION DEPENDS ON THE EMPLOYEE'S PAST
CONTRIBUTIONS TO THE TSP AND HIS OR HER FUTURE SALARY
WITHHOLDINGS TO MAKE-UP FOR THE PERIOD OF THE ERRONEOUS

COVERAGE.

THIS APPROACH TO MAKING AN EMPLOYEE WHOLE FOLLOWING
IDENTIFICATION OF A RETIREMENT COVERAGE ;ﬁi’?ﬁﬁﬁ HAS SEGNi];ICANT
GAPS. FOR EXAMPLE, BECAUSE THIS APPROACH RELIES ON FUTURE
SALARY WITHHOLDINGS, AN EMPLOYEE WHOSE COVERAGE ERROR IS
DISCOVERED UPON SEPARATION FROM SERVICE DOES NOT HAVE AN
OPPORTUNITY TO MAKE UP LOST CONTRIBUTIONS. A SIMILAR
PROBLEMS OCCURS FOR AN EMPLOYEE WHO DOES NOT HAVE INCOME
AVAILABLE FOR THIS PURPOSE DURING THE PERIQOD WHEN THE MAKE-UP

CONTRIBUTIONS WOULD BE ALLOWED.



THE AOMJN?;‘STRL&T%ON BELIEVES THAT A COMPREHENSIVE SOLUTION IS
ESSENTIAL, ONE THAT ADDRESSES SITUATIONS IN WHICH A LONG-
TERM COVERAGE ERRCOR HAS BEEN CORRECTED IN THE PAST AS WELL
AS THOSE IN WHICH THE ERROR MAS NOT YET BEEN DISCOVERE_U AND
CORRECTED. WE STRONGLY BELIEVE THAT THE REMEDY SHQULD BE
COMPLETE, AND THAT IT SHOULD EXPLICITLY DEAL WITH ALL
SIGNIFICANT ISSUES, INCLUDING THE CASES OF EMPLOYEES WHO HAVE

RETIRED OR DIED.

WE REALIZED FROM THE QUTSET THAT IT WOULD REQUIRE THE
COOPERATION AND COORDINATION OF A NUMBER OF AGENCIES TO
CRAFT A PROPOSAL THAT WOULD ACHIEVE THE DESIRED RESULT. IT
WAS NECESSARY TO RESOLVE MANY COMPLEX AND DIFFICULT ISSUES.
TO DO S0, WE WORKED CLOSELY WITH THE FEDERAL RETIREMENT
THRIFT INVESTMENT BOARD, THE SOCIAL SECURITY ADMINISTRATION,
AND THE TREASURY DEPARTMENT. THE ADMINISTRATION'S PROPOSAL
REPRESENTS THE CONSENSUS POSITION THAT IS THE QEéT WAY TO
RESOLVE THE MYRIAD INTRICATE AND INTERTWINED ASPECTS OF THIS

SITUATION.



AS NOTED IN OUR REPORT OF SEPTEMBER 9, 1987, ON RETIREMENT
COVERAGE ERRORS, WE BELIEVE THAT, TO SUCCEED, THERE ARE FOUR

SPECIFIC OBJECTIVES THAT ANY REMEDY MUST MEET.

o THE REMEDY SHOULD DEMONSTRATE THAT THE GOVERNMENT
CARES ABOUT FEDERAL EMPLOYEES WHO HAVE BEEN
DISADVANTAGED BY AN ERROR IN THEIR RETIREMENT COVERAGE,
AND IS COMMITTED TO AN EQUITABLE SOLUTION FOR THESE

EMPLOYEES AND THEIR FAMILIES,

0 EMPLOYEES SHOULD HAVE A CHOICE BETWEEN CORRECTED
COVERAGE AND THE BENEFIT THE EMPLOYEE EXPECTED TO
RECEIVE, WITHOQUT DISTURBING SOCIAL SECURITY COVERAGE

LAWS,

o THE OPTIONS PROVIDED TO THE EMPLOYEE SHOULD BE EASY TC

UNDERSTAND.

@ FINALLY, WE WANT TO MINIMIZE ADMINISTRATIVE ASPECTS OF
THE REMEDY IN ORDER TO KEEP THE SOLUTIONS SIMPLE AND

TIMELY.
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MHR. CHAIRMAN, WE BELIEVE THE ADMINISTRATION PROPOSAL MEETS
THESE OBJECTIVES. DURING OUR STUDY OF THIS MATTER, WE
CONSIDERED THE OPTION OF PLACING INDIVIDUALS UNDER FERS AND
MAKING A PAYMENT TO THE TSP, BUT REALIZED THERE WERE
INTRACTABLE BASIC PROBLEMS THAT LIMIT THE FEASIBILITY OF THAT
APPROACH. MORE IMPORTANTLY, V;:‘E CONCLUDED THAT THE -~
APPROACH OEf OFFERING CSRS OFFSET COVERAGE WOULD PROVIDE A
MAKE-WHOLE SOLUTION TO AFFECTED INDIVIDUALS. UNDER THIS
APPROACH, NO ONE WOULD GET LESS THAN THEY BELIEVED THEY

WERE GOING TO BECEIVE.

MR. CHAIRMAN, THE BILL INTRODUCED BY YOU [SEN. COCHRAN} AND
OTHERS ~8. 1710-- IS LARGELY BASED ON THE ADMINISTRAT!OE‘J'S
PROPOSAL. MOST IMPORTANTLY, BOTH IT AND THE
ADMINISTRATION'S PROPOSAL WOULD PROVIDE A SOLUTION FOR ALL
AFFECTED GROUPS, INCLUDING THOSE WHO HAVE ALREADY RETIRED,
AND SURVIVORS OF EMPLOYEES WHO HAVE DIED. WHILE THERE ARE
DIFFERENCES BETWEEN THE TWO PROPOSALS, | AM CONFIDENT THAT

wWe CAN WORK TOGETHER TO ACHIEVE AN ACCEPTABLE SOLUTION.
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WE WORKED DILIGENTLY TO PRODUCE AN EQUITABLE REMEDY TO THIS k
DIFFICULT PROBLEM. HOWEVER, WE CANNOT MOVE FORWARD TO -
MAKE THAT REMEDY A REALI"I;Y UNTIL LEGISLATION IS ENACTED. OUR .
HOPE 1S THAT WE CAN NOW MOVE FORWARD QUICKLY, 50 WE CAN
BEGIN THE REAL WORK OF ACTUALLY DELIVERING RELIEF TO ALL OF

THOSE PEOPLE WHO HAVE BEEN ADVERSELY AFFECTED.

| HOPE THIS INFORMATION HAS BEEN HELPFUL AND | WILL BE GLAD TO

ANSWER ANY QUESTIONS YOU MAY HAVE,
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MR. CHAIRMAN AND MEMBERS QF THE SUBCOMMITTEE:

L AM PLEASED TO APPEAR TODRAY TO DISCUSS THE SUBCOMMITTEE'S
PROPOSAL TO CORRECT RETIREMENT COVERAGE ERRCORS. THERE ARE
CLEAR DIFFERENCES BETWEEN THE APPROACHES OF THE
SUBCOMMITTEE AND THE ADMINISTRATION, AND 1| APPRECIATE THE

QOPPORTUNITY TO ADDRESS THEM.

THE ADMINISTRATION BELIEVES THAT A COMPREHENSIVE SGLUTEO& IS5
ESSENTIAL, ONE THAT ADDRESSES SITUATIONS IN WHICH A LONG-

TERM COVERAGE ERR?R HAS BEEN CORRECTED IN THE PAST AS WELL

-1-



| AS THOSE IN WHICH THE ERROR HAS NOT YET BEEN DISCOVERED AND
CORRECTED, WE STRONGLY BELIEVE THAT THE REMEDY SHOULD 8E
COMPLETE, AND THAT IT SHOULD EXPLICITLY DEAL WITH ALL
SIGNIFICANT ISSUES, INCLUDING THE CASES OF EMPLOYEES WHOC HAVE

RETIRED CR DIED.

WE REALIZED FROM THE OUTSET THAT T WOULD REQUIRE THE
COCPERATION AND COCRDINATION OF A NUMBER OF AGENCIES TO
CRAFT A PROPOSAL THAT WOULD ACHIEVE THE DESIRED RESULT. IT
WAS NECESSARY "?*&3 RESOLVE MANY COMPLEX AND DIFFICULT ISSUES.
TG DO SO, WE WORKED CLOSELY WITH THE FEDERAL RETIREMENT
THRIFT INVESTMENT BOARD, THE SOCIAL SECURITY ADMINISTRATION,
AND THE TREASURY DEPARTMENT. THE ADMINISTRATION'S PROPOSAL
REPRESENTS THE CONSENSUS POSITION THAT S THE BEST WAY TO
RESOLVE THE MYR%A%} INTRICATE AND INTERTWINED ASPECTS OF THIS
SITUATION. THE FEDERAL RETIREMENT THRIFT INVESTMENT BOARD'S |
VIEWS ARE DESCRIBED IN EXECUTIVE DIRECTOR ROGER MEHLE'S

STATEMENT.

AS DISCUSSED IN OUR REPORT AND MY PRIOR TESTIMONY, WE BELIEVE

THAT, TO SUCCEED, THERE ARE FOUR SPECIFIC OBJECTIVES THAT ANY
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REMEDY MUST MEET.

o THE REMEDY SHOULD DEMONSTRATE THAT THE GOVERNMENT
CARES ABOUT FEDERAL EMPLOYEES WHO HAVE BEEN DISADVANTAGED
BY AN ERROR IN THEIR RETIREMENT COVEERAGE, AND 1S COMMITTED TO
AN EQUITABLE SOLUTION FOR THESE KM%’LOYEES AND THEIR FAMILIES.
o EMPLOYEES SHOULD HAVE A CHO!é:ﬁ BETWEEN CORRECTED
COVERAGE AND THE BENEFIT THE EMPLOYEE EXPECTED TO RECEIVE,
WITHOUT DISTURBING SOCIAL SECURITY COVERAGE LAWS.

o THE OPTIONS PROVIDED TO THE EMPLOYEE SHOULD BE EASY TO
UNDERSTAND.

o FINALLY, WE WANT TO MINIMIZE ADMINISTRATIVE ASPECTS OF

THE REMEDY IN CRODER TO KEEP THE SOLUTIONS SIMPLE AND TIMELY,

MR CHAIRMAN, WE BELIEVE THE ADMINISTRATION PROPOSAL MEETS
THESE OBJECTIVES. SINCE WE HAVE JUST RECEIVED THE FINAL
VERSION OF THE SUBCOMMITTEE'S PROPOSAL, WE HAVE NOT YET HAD
THE OPPORTUNITY TO FULLY REVIEW ALL DETAILS OF IT.
NEVERTHELESS, THERE ARE FUNDAMENTAL DIFFERENCES BETWEEN THE

PROPOSALS THAT | WOULD LIKE TO RISCUSS THIS MORNING.

UNDER BOTH PROPOSALS, INDIVIDUALS WHO SHOULD HAVE BEEN
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UNDER FERS, BUT WHO WERE ERRONEQUSLY PLACED IN CSR$ OR USRS
OFFSET, WILL HAVE THE OPTION TO ELECT TCO BE RETROACTIVELY
PLACED UNDER FERS COVERAGE. HOWEVER, UNDER THE
SUBCOMMITTEE PROPOSAL, INDIVIDUALS ELECTING FERS COVERAGE
WILL BE ENTITLED TO A SUBSTANTIAL AGENCY-FUNDED PAYMENT TO

THE THRIFT SAVINGS PLAN.

UNDER CURRENT THRIFT SAVINGS PLAN RULES, EMPLOYEES WHO ARE
COVERED UNDER THE IMPROPER PLAN MAY MAKE HETRDAC"?EV&
CONTRIBUTIONS AND RECEIVE MATCHING CONTRIBUTIONS AND
EARNINGS. WHILE THE THRIFT SAVINGS BOARD PREVIOQUSLY LIMITED
MARE-UP TSP CONTRIBUTIONS 7O THE TOTAL PERMITTED FOR THE
YEAR IN WHICH THE MAKE-UF WAS MADE, THAT IS NO LONGER THE
CASE IN THE EVENT OF RETIREMENT COVERAGE ERRORS. IN THAT
CASE, CONTRIBUTIONS CAN BE MADE FOR EACH YEAR OF ERRONEQUS

COVERAGE UP TO THE MAXIMUM PERMITTED AMOUNT FOR EACH YEAR,

OUR UNDERSTANDING 1S THAT THE AGENCY PAYMENT ELEMENT QOF THE
SUBCOMMITTEE'S PROPOSAL IS BASED UFPON THE RULES APPLICABLE IN
THE PRIVATE SECTOR WHEN AN INDIVIDUAL HAS ERRONEQUSLY BEEN

DENIED COVERAGE UNDER AN EMPLOYER’S RETIREMENT SYSTEM.

o



SUCH PAYMENTS ARE NECESSARY IN THE PRIVATE SECTOR BECAUSE,
UNDER A DEFINED CONTRIBUTION RETIREMENT PROGRAM, THEY ARE
THE ONLY MEANS POSSIBLE TO CORRECT THE HARM TO EMPLOYEE.
HOWEVER, WITH CSRS AND FERS BOTH OPERATING, WE HAVE AN
APPROACH WHICH IS GENERALLY UNAVAILABLE IN THE PRIVATE
SECTOR, AND WHICH ENABLES AN INDIVIDUAL TO BE RESTORED TO THE

STATUS HE OR SHE PRESUMED WAS CORRECT.

DURING OUR STUDY OF THIS MATTER, WE CONSIDERED THE OPTION OF
PLACING INDIVIDUALS UNDER FERS AND MAKING A PAYMENT TO THE
TSP, BUT REALIZED THERE WERE INTRACTABLE BASIC PROBLEMS
INVOLVING CQST, EQUITY, AND COMPLEXITY., MORE IMPORTANTLY, WE
CONCLUDED THAT THE APPROACH OF OFFERING CSRS OFFSET
COVERAGE PROVIDED A MAKE-WHOLE SOLUTION TO AFFECTED
INDIVIDUALS. UNDER THIS APPROACH, NOT AVAILABLE IN THE PRIVATE
SECTOR, INDIVIDUALS WILL ALWAYS RECEIVE AT LEAST AS MUCH AS

THEY BELIEVED THEY WERE GOING TO GET.

WE BELIEVE A NUMBER QF UNINTENDED, BUT NONETHELESS, REAL
INEQUITIES, COSTS, AND ADMINISTRATIVE PROBLEMS WILL RESULT

UNDER THE SUBCOMMITTEE'S PROPOSAL., SOME INDIVIDUALS WILL BE
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OVERCOMPENSATED WHILE OTHERS WILL RECEIVE SMALLER

PAYMENTS.

FOR EXAMPLE, CONSIDER THREE INDIVIDUALS WHO WERE
ERRONEOUSLY COVERED UNDER CSRS OR CSRS-OFFSET, AND WHO
SHOULD HAVE BEEN FERS. DURING THE CSRSE.0OR CSRS-OFFSET
EMPLOYMENT, ONE CONTRIBUTED 1% TO TSP AND PUT IT ALL IN THE C
FUND. THE SECOND CONTRIBUTED 5% TO TSP AND PUT [T ALL IN THE

G FUND. THE THIRD INDIVIDUAL DID NOT PARTICIPATE IN TSP AT ALL.

UNDER THE SUBCOMMITTEE PAYMENT PROPOSAL, THE PERSON WHO

CONTRIBUTED ONLY 1%'TO TSP, BUT PUT ALLIT IN THE C FUND, WILL
. RECEIVE THE LARGEST PAYMENT BECAUSE THEIR AGENCY PAYMENT IS
NOT SUBJECT TO A CAP, AND BECAUSE EARNINGS WILL BE COMPUTED

SOLELY ON THE BASIS OF C FUND PERFORMANCE.

IRONICALLY, THE SECOND -fNDiVZE}UAL. WHO CONTRIBUTED THE MOST
TGO HIS OR HER OWN FUTURE RETIREMENT BY MAKING THE &% TSP
CONTRIBUTIONS, WILL RECEIVE THE SMALLEST AGENCY PAYMENT.
EVEN THOUGH AVERAGE FERS TSP CONTRIBUTIONS EXCEED 5%, THE

AGENCY PAYMENT WILL BE LIMITED TO 5%, BECAUSE THAT AMOUNT
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PLUS THE EMPLOYEES EARLIER CONTRIBUTIONS HIT THE 10% LIMIT.
FURTHER, SINCE THE EMPLOYEE HAD A HISTORY UNDER THE G FUND,
EARNINGS ON THE AGENCY PAYMENT WILL ALSO BE PAID AT THAT

LOWER RATE,

. THE THIRD INDIVIDUAL WILL RECEIVE A PAYMENT IN BETWEEN THE
QTHER TWO. SINCE NO TSP CONTRIBUTIONS WERE MADE, THE
PAYMENT WILL NOT BE SUBJECT TO A CAP. SINCE THERE IS NO
INVESTMENT HISTORY, EARNINGS ON THE PAYMENT WILL BE
COMPUTED BASED ON THE COMPOSITE, AVERAGE FUND EARNINGS,
SUBSTANTIALLY HIGHER THAN THE G FUND RATE, BUT LOWER THAN

THE C FUND RATE.

THERE IS ANOTHER FUNDAMENTAL DIFFERENCE BETWEEN THE TWO
PROPOSALS IN THE AREA OF FUNDING. THE ADMINISTRATION'S PLAN
1§ SIMPLE. PRIOR EMPLOYEE RETIREMENT CONTRIBUTIONS HELD IN THE
RETIREMENT FUND ARE REALLOCATED AS REQUIRED. AFTER DOING SO,
IF THERE 1S ANY SHORTAGE, IT 1S NOT COLLECTED FROM EITHER THE
EMPLOYEE OR AGENCY, BUT INSTEAD COMES FROM THE BRETIREMENT

FUND.



UNDER TH§ SUBCOMMITTEE PHOPGSA& MORE COMPLEX ACTIONS ARE
REQUIRED. IN ESSENCE, OPM WOULD BE OBLIGATED TO DETERMINE
AGENCY CULPABILITY, AND ASS%GN PAYMENT OBLIGATIONS IN EACH
CASE TO ONE OR MORE AGENCIES BASED UPON {TS FINDINGS. IN
MANY CASES, THERE WOULD STILL BE OBLIGATIONS REMAINING WHICH
WOULD HAVE TO BE COMPUTED ON A YEAR-BY-YEAR BASIS. THE
OBLIGATION MIGHT EXIST REGARDLESS OF THE COVERAGE ELECTION
EXERCISED, AND WOULD HAVE TO BE PAID. FOR EXAMPLE, BECAUSE
CSORS DEDUCTIONS APPLY ONLY TO AN EMPLOYEE'S BASIC PAY, UNDER
THE SUBCOMMITTEE'S PROPOSAL, IN UNUSUAL CASES SOME
INDIVIDUALS COULD OWE SUBSTANTIAL SOCIAL SECURITY TAXES,
WHETHER CONVERTED TO FERS OR TO CSRS QOFFSET.

THE BOTTOM LINE {S THAT UNDER EACH PROPOSAL, THE GOVERNMENT’
WILL SHOULDER COSTS, COVERING PERIODS SUBSTANTIALLY IN THE
PAST miD,,:EE LONG-EXPIRED AND EXPENDED APPROPRIATIONS. BY
QSING ';i*i% éEVIL SERVICE RETIREMENT AND DISABILITY FUND, IN THE
ADMINISTRATION'S PROPOSAL, AS THE SOURCE OF CERTAIN SPECIFIED
PAYMENTS, WE BgtiéVE THAT QUR EFFORTS WOULD BE BETTER

DIRECTED AT CORRECTING PROBLEMS RATHER THAN ALLOCATING

COST BURDENS.



THE THIRD FUNDAMENTAL DIFFERENCE IS IN FUNDING THE
ADMINISTRATIVE COSTS OF CORRECTING ERRORS. THE
ADMINISTRATION PROPOSAL PROVIDES FOR COSTS TO BE PAID FROM
THE CIVIL SERVICE RETIREMENT FUND. IT ALSO AUTHORIZES OPM TO
SPEND MONEY FROM THAT FUND TO ADMINISTER THE ACT. THE
SUBCOMMITTEE PROPQSAL INCLUDES A PROVISION WHICH wWOULD
EXPLICITLY LIST THE COVERAGE CORRECTION PROGRAM AS ONE
TOWARD WHICH OPM COULD DIVERT FUNDS FROM OTHER NEEDS

UNDER ITS EXISTING APPROPRIATION.

WE DO NOT HAVE SURPLUS FUNDS AVAILABLE WHICH CAN BE
DIRECTED TOWARDS THAT END WITHOUT ADVERSELY AFFECTING OUR
ABILITY TO PERFORM OTHER ESSENTIAL NEEDS. SIMPLY PUT,
ENACTMENT OF THE SUBCOMMITTEE PROPOSAL WILL PUT OPM IN THE
UNTENABLE POSITION OF HAVING TO CHOOSE WHAT OTHER
OBLIGATIONS IT WILL NOT BE ABLE TO FULFILL. TO FULFILL ALL OF
OUR OBLIGATIONS, THERE MUST BE AN APPROPRIATE FUNDING

MECHANISM, AS CONTAINED IN THE ADMINISTRATION'S PROPOSAL.

WE WERE CONCERNED WITH, AND DISCUSSED AT THE STAFF LEVEL, A

SUBSTANTIAL NUMBER OF TECHNICAL PROVISIONS IN PRIOR VERSIONS
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OF THE SUBCOMMITTEE PROPOSAL. SOME OF THESE WERE MINOR AND
WOULD HAVE HAD INADVERTENT RESULTS. OTHERS WERE MAJOR,
SUCH AS THE FAILURE TO MAKE EXPLICIT PROVISIONS FOR CASES
WHERE INDIVIDUALS HAVE RETIRED OR X}fiED. HOWEVER, SINCE WE
HAVE JUST RECEIVELD THE FINAL ‘JQRSIO& OF THE BILL, WE HAVE NOT
YET HAD AN OPPORTUNITY TQ FULLY AI“&ALYZE IT. THUS, | AM NOT IN
A PCSITION TO DISCUSS ALL DETAILS OF THE FINAL PROPOSAL AT THIS

TIME.

IN SUMMARY, THE SUBCOMMITTEE PROPOSAL IS MORE EXPENSIVE
THAN THE ADMINISTRATION PROPOSAL. IT IS ADMINISTRATIVELY
MORE UNWIELDY. FINALLY, IT ASSUMES MANY DIFFICULT PROBLEMS
CAN BE SOLVéiﬁ) ADMINISTRATIVELY, EVEN THOUGH SOME GF THOSE
DIFFICULT PROBLEMS CLEARLY INVOLVE STATUTORY CONFLICTS OR

REQUIRE LEGISLATIVE ACTION,

WE BELIEVE THE ADMINISTRATION'S PROPOSAL HAS NONE OF THOSE
PROBLEMS, AND ADDRESSES ALL OF THE QBJECTIVES FOR CORRECTIVE
LEGISLATION., WE WOULD URGE THE SUBCOMMITTEE TO CONSIDER THE
ADMINISTRATION'S PROPOSAL AS AN APPROPRIATE VEHICLE TO

ADDRESS THESE VERY REAL PROBLEMS.

-10-



} HOPE THIS INFORMATION HAS BEEN HELPFUL AND | WILL BE GLAD TO

ANSWER ANY QUESTIONS YOQU MAY HAVE.

1.



RETIRENENT COVERAGE ERRORS

INTRODUCTION

In the Senate Committee Report attached to Public Law 104~52, the
Treasury, Postal Service, and General Government Appropriations
Act, 1996, OPM was directed to review the problem of employees
who have been placed in the wrong retirement system. The
Committee said it was aware that certain Internal Revenue Serxrvice
enployees hired in 1984 had been placed in the Civil Service
Retirement System (CSRS). They were later informed that they
should have deen placed under the Federal Employees Retirement
-Bysten (FERS), and that their retirement eystem coverage was to
be retroactively changed. ‘The Committee aleo underestood that
other Federal employees were in a similer situation. OPM was
directed to Correct problems, where possible, through :
aduninistrative procedures, or to recommend legislative action to
resolve the problen. ‘

The conclusion of our review is that legislation to provide a
remedy to the problen is needed. Inmplementation of the.
legislation must include a strong outreach program to mpaximize
the number of affected employees who make timely use of the
proposed legislation’s optiong. This report is intended to
explain the bases for the remedy we are proposing.

The still-ongoing transition from SRS to FERS began in 1984.
The retirement coverage errors addressed in this paper are
generally the result of the difficulties Government agencies
experienced in applying two sete of transition rules. The first
set, effective January 1, 19584, governed whether a Federal
employee would be automatically subject to full Social Security

taxes., The second set addressed the grandfathering provisions of L

the FERS Act of 1986.

From 1920, when it was created, and up to the eve of the
transition to FERS, CSRS was the sole retirement system for the
majority of Federal emplovees.,' It was a defined benefit plan

' A number of much smaller plans were created to cover
digtinct groups of employees, such as the Foreign Service
Retirerent System. By law, an employee covered under one of
these other plans is excluded from CSRS. This exclusion was
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that was intended to provide adeguate retirement income after a
full Government carser. Therefore, when the Social Security
sSystem was established in 1937, Federal employees under (SRS were
excluded from Social Security.? However, Federal emplovees
working on a temporary or intermittent basis were excluded from
CSRS and subject to Social Security taxes.®

Congress passed legislation, Public Law 98~21, effective on
January 1, 1984, that put all new Federal employees under Social
‘Security. These employees, as well as those hired after a break
in service of at least 1 year, would rnow need a staff retirement
plan that was coordinated with thely Social Security coverage.

In late 1983, consistent with its intent to establish this new
retiremant syatem, Congress created an interim plan-—C8RS
Interim-~to apply in the meantime to new and rehired ¥ederal
employees who were now mandatorily anvar&d by Soclal Seaurity. 2

The basic design of CSRS Interim pxovided ‘that covered employaaa' q

retirement deductions~-normally 7% of baslc pay--would be r&&um&& "

by the Social Security tax, then 5.7% of wages. Benefit payments’
from the interim retirement plan would be reduced by:the Social -
Security benefits attributable to taxes paid on wages earned
while covered under CSRS Interim.

The Social Security coverage rules enacted in 1983 had a defect,
in that they excluded from Social Security coverage a group of
Federal employees who were already covered by Social Security.
Temporary and intermittent Federal employees hired before 1984
and who were converted to permanent appointments during 1984 were
removed from Social Security coverage and put under the old (SRS

extended to FERS in 1987.

! For the purposes of this paper, when we refer to Social
Security coverage we mean the Old-Age, Survivors, and Disability
Ingurance Tax {OGASDI. e L B R B

> until 1942, CSRS covered only employees in the classified
civil service., From 1942 to the present, CSRS rules exclude fronm
coverage employees on a temporary appointment (limited to 1 yeay
or less), intermittent employees, and other employees serving
under appointments that would not bhe expected to last at least §
years, such as term and excepted indefinite appointments, as well
as temporary appointments pending establishment of a register. .
This type of excluded service, and military service, could be
credited under CSRS if the employee was later appointed to
covered employment.
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rather than CSRS Interim coverage. &Also, Fedesral civilian
enployees hired in 1984 following military service {(and therefore
covered by Social Security) within the preceding year were put
into CSR$ rather than CSRS Interim.

Congress, however, had intended Federal employees hired after
1983 to be under Social Security ooverage after 1983, unless they
had been in Federal service excluded from Social Security under
the pre-1984 rules within a year prior to entering a permanent
Federal job, Therefore, in mid-1984, Congress changed thﬁ Social
Securlty coverage rules retroactive tn January 1, 14884,
Unfortunately, and despite OPH guidance to Federal aqencies,’
some employees affected by the retroactive change were left in
CSR&E; they were not retroactively placed in 50¢ial Security, with
CBRS Interin coverage,

Effective Jamnuary 1, 1887, the FERS Act of 1986 created the staff
retirement plan earlier envisioned by Congress. It was designed
to cover new hires, plus the employees who had been in CSRS
Interim. Xt applied only to employees who were subiject to Social
Security, so that employees in CSRS were excluded unlesg they
eélected to become covered by FERS. The Act created a FERS open
season from July through December 1987,% and also provided that
CSRS ampéayaes could later slect to join FERS after a break in

" service.

The FERS Act's grandfathering provisions enabled employees in the
CSRS Interim plan who had completed at least 8 years of civilian
service by the end of 1986 to continue that coverage, renaming it
the CSRS Offset plan.

P

¢ Section 28601 of Public Law 98-369, esnacted on July 18,
1984,

- ..11 . hgencles were notified of the change by :Payrell office
Letter on August 15, 1984, and by Federal Personnel Hanual
Bulletin 296-~86, dated September 7, 1984, Instructions on
correcting records for employees hired after December 31, 1581
were included in the Bulletin.

¢ About 4% of employees in CSRS elected to join FERS.

7 OPM regulations define "break in service" for this purpose
as a break of at least 4 days.



j Service irement & em.  CSRS provides retirement,
éisablllty, and surviver b@nefits under a defined benefit plan.
Entitlement to benefits is based on meeting regquirements set out
in the law. Agencies deduct a set percentage of employees’ ba&a
pay {7% for most employees} and contribute a matching
contyibution to the plan. The benefit is computed on the basis
of a formula set ocut in the law. The formula provides a
percentage’ of the employee's high-3 average annual basg pay
depending on the employeets length of service. Percentage
reductions in benefits apply for survivor protection and in some
cases for nondisability retirement before age 5%. CSRS emplayeas
are allowed to participate in the Thrift savings Plan,
contributing up to 5% of basic pay, without a Governnent
contribution.

RS, L L n. CSRS Offset Is the same as CSRS, except
that it is coordlnatad with Social Security both with regard to
employee deductions and benefits. The CSR3 employee deduction
rate is offset by the Social Security tax. The total CSRS
deduction rate is generally still applicable, but split between
the Soclial Security tax {now 6.2% of wages) and the CSRS Offset
contribution {usually 0.8% of basic pay). For amounts of basic
pay that exceed the Social Security wage base in a year, CSRS
Offset employees pay the full CSRS deduction rate. To achieve
coordination of benefits, the general concept of C5RS Offset is
that Social Security ig the first payer, with additional benefits
paid to put the employee in the same position as if he oy she had
remained in the o0ld CS8RS plan. C5R3 Offset employees may also

participate in the Thrift Savings ?l&n, on the same terms as USRS
enployeas,

' ) ire : FERS is a thr&e—txer
plan a dafined benefit known as the FERS basic benefit; Social
Security and the Thrift Savings Plan (TSP}.

Enployees pay ¢.8% of basic pay for FERS basiwe benefits. The

bagic benefit provides retirement, disability, and survivor

benefits, similar to CSRS, except that it generally provides 1% v
of the highwz average salary per year of service, - "

The TSF is comparable to a private-sector tax~deferred 401(k)
plan, The employee may contribute up to 10% of basic pay,
subiect toc the IRS annual elective deferral limit. An automatic
Government contribution adds 1% of basic pay to every FERS

* Phe general formula is 1.5% fnf each .of the first 5 years
of gervice, 1.75% for years € through 10, and 2% for other years,
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enployee*s TSP account, and the Guvernment adds up to ancther 4%
of baaic pay, depending on the employee’s rate of contributions.’

Human error and cenfusion about application of the rules have led
te several kinds of errors. Until 1984, the rules were guite
simple~—an employee was either in Social Security or in CSRS.
Particularly if compared te the old rules, the new rules were
more complicated. Enmploying agencies now had to choose from
among four alternatives: CBRS, CSRS Offset, FERS, or Social
Security only. '

Given the four types of coverage tfpically available for Federal
employees, the following erroneous coverage situations can ocour.

1. FERS classified as CBRE, that ig, an employee who by law is
subject to FERS, ‘but whose agency has erroneously placed him
or her in CERS. The primary cause of longstanding
retirepent coverage errors occurred during the first half of
1984, probably due to the retroactive amendment to the
Internal Revenue Code. That is, an employee whose CSRS~
excluded service (subject to Social Security tax) straddled
January 1, 1984, may have besen correctly placed in CSRS
(excluded from Soclal Security tax) later in 1584 when he or
she obtained a C8RS-covered appointment. However, the
employee was not then retroactively switched to SRS Interinm
{subject to Social Security tax} after the Social Security
coverage rules wvere retroactively changed. Then, if the
employes had less than 5 years of total civilian service as
of DRecember 31, 1986, the employee should have been, but was
not,, ¢lassified as FERS as of January 1, 1987.

Another source of this type of error would be a failure to
apply the i~year-break-in-service rule under the Internal
Revenue Code. If the employing agency treated a re~hired
employee as excluded from Sccial Security under this rule,
it weould have placed the employee under C8RS, even if the
employee had less than 5 years of service at the time he or
she was rehired.

voLo X

 J ; In this situation, tha
employing agency has carrectly covered the amployee under
Social Becurity, but failed to place him or her in FERS on
January 1, 1$87, or upon rehire, if later.

* oOver and above the 1% auntomatic TSP contribution for FERS
enployees, the employlng agency matches dollar«for-dollar up to
3% of basic pay contributed by the employee, and half a dollar
for each dollar contributed by the employee over 3% of basic pay
ap to 5%,
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X | 3 1 . The employee's
agenﬁx may haVe fail&d tc apgly the cantznuity—cf~CQVeraqe
rule, in these cases, the employee should have been

covered by FERS, despite the temporary nature of the
appointiment .

\$61f i RS. The agency automatically put an
empl&yae intc FERSG whan the employee wvas eligible for CsSRrs.
It the employee in this situatjon was placed in FERS
erroneously after a break in service, and therefore did not
exercise the option to slect FERS, OPM regulations' allow
the employes, upon disgovery of this error, to be deemed to
have elected FERS at the time of the error, ¢ as to
validate the FERS coverage retyroactively. The employee is
also given the opportunity to elect C8RS Offset coverage
retroactive to the date of the erronecus FERS coverage.

The agency included the

employe&mander'SOGialmsecurlty when the employee was hirad
under a C8RS-eligible appointment.

- 1 : i ' The emplovee's
agancy may have failed to apply the continuity-of-coverage

1 The FERS continuity-of-coverage rule is at 5 CFR

§ 842.105(b}. The normal exclusion for coverage in the case of

temporary or intermittent service does not apply if the enployee

separated from FERS-covered emplovee and is rehired within 3

days. .
Y These regulations were promulgated in response to an

appeals court decision. OPM's original FERS implementation

: reqalatians allowed OPM to approve retroactive FERS elections in

. any <ase dn which an employee failed to elect "FERS due €o- the

employee's not having been given the opportunify to make the
election or for other good cause. The court found that these
regulations were not authorized by the FERS law, and invalidated
the regulations. In response, OPY can no longer allow.a
retroactive FERS electlion in a situation where the employee had
the opportunity to make the election during the original open
season or the & months following a break in service. However,
vhere an employee was erroneously placed In FERS during the
statutory opportunity to elect FERS, OPM's regulations allow the
employee to be deemed to have elected PERS at the time of the
erronecus placement in FERS.
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rule.? In this case, the employee should have been covered
by CSRS, despite the temporary nature of the appointment.

7. SRS _Cffset ¢ sifiec I The employing agency
correctly applied the Social Security coverage rules, kut
not the grandfathering rules (S~year test) of the FERS
Act.® Under this situation, the employese should not have

2 The CSRS continuity-ef-coverage rule is at 5 CFR

§ 831.201(bj(1). 7The normal regulatory exclusions from coverage
in the cage of temporary, intermittent, term, indefinite and
other types of service does not apply 1f the employee separated
from CSR&-covered employment and is rehired within 3 days.

B A recent decision of the United States Court of Appeals .
for the Federal Circuit, Conner v..0PH, invalidated s portion of
OPM's regulatory interpretation of the statutory S~year test,

OPM had interpreted the S-year test as requiring automatic FERS
coverage for an esployee whose prior service was never covered by
C8RS or the Forelgn Service Retirement System {FSRS), if the
employee ls being rehired after a break in service, The court
ruled that, in this situation, the FERS Act did not reguire
automatic FERS coverage if the employee completed at least S
years of civilian service by the end of 1986. Therefore, under
the Court's interpratatian, an employee who has ¢ompleted 5 years
pf civilian service before January 1, 1987, none of it subject to
¢SRS or FSRS, then separxates and is rehired after a break in
service, will not be subiect to automatic FERS if rehired under a
permanent or other type of appointment that is not excluded from
FERS goverage.

Because OPM's interpretation was in effect since 1987, retirement
coverage placement of emplovees affected by this decision must be
retroactively changed. If an employee had completed 5 years of
civilian service before January 1, 1887, but was placed
automatically in FERS anytime thereafter, that placement was
incorrect under the court's decision. The employee should have
been placed in CSRE Offset if hired under an appointment not
excluded from coverage under the regulatory CSRS exclusions {ox
Social Securdty only,.if hired. ovnder a CSRS-excluded type of
appointment)y’ - with an ¢pportunity to elect FERS following the
break in service.

OPM's regulations at 5 CFR § 846.204{b} will allow employees
erronecusly placed automatically in FERS, but who would have had
an opportunity te elect FERS at the time, to elect to be deemed
to have elected FERS retroactive to that time, or to have the
record corrected to show the coverage required by law in the
absence of an election to join FERS, that is, CSRS, CSRS 0Offset,
or Soclal Security only.



been placed in FERS, unless he or she elected to join FERS
within 6 months after being rehired following 2 hraax in
service of at least 3 days.

8. R  § 1 i : The emploving agency did
not aorractly apply the Social -Becurity coverage rules, but
correctly applied the qrandfatheran rules in the FERS Act.

9. 2 : ) ial Beg WY This
&itnaﬁian is similar to #3 and '#6, where the agency
correctly coverad the employee ‘under Social Security, but
did not correctly apply the regulatory CSRE exclusion rules
or the (SRS cantiauzty-of-sezvice exception to the
regulatory exclusions.

10. f§ Uy - : ] & Example: a term
app&int&a {axmludad frem CSRS coverage) was erroneously
placed under .CSRS.
ﬁimllar to #10, except that the agency ccrtaatly applied the
Soclal Security coverage rule.

12.

O | o1 Corractly covered
- by Social gcurxty, an employee's agency may have
erronecusly allowed FERS coverage.

143 i y Coverage under

CSRS QSRS fo&at and FERS are governed by provisions of title 5
of tha United Statag Code. Also, title III of the FERS Act of
1986 includes limited coverage election provisions applicable to
the 1987 FERE open season, and the Sonorth period after a
separated gmplovee is rehired., In addition, OPM is authorized by
1aw to exclude individuals whose employment is temporary or
intermittent, and has issued implementing regulations to do so.

Social Security coverage for benefit purposes is governed by
provisions of title 42 (geotions 409.and 410) .of .the United
States Code. Social Security (FICA) taxes are governed by
provisions of title 26 (sections 3101 through 3127} of the Code.
The authority to determine the applicability of these taxes on
wages paid to a Federal civilian employee is the responsibility

of the employing agency, subject to oversight by the Treasury
Department. ,

The law does not authorize either OPH or the Treasury Department
to waive application of retirement plan coverage and taw
provisions. Accordingly, coverage under these systems is
mandatory for employees who meet the statutory reguirements,
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Under current law, an agency's error does not entitle an employee
to retailn erronecus coverage.

If an employee should have been covered by Soclal Security but
was erroneocusly placed in CSRS, retroactive Sccial Security taxes
nust be paid. Under section 6501{a) of the Internal Revenue
Code, however, only 3 vears of retroactive taxes are assessed.
The employee's Social Security record-—-on which Social Security
benefits will be based~~is adjusted upward for all affected years
even without paymant of the OASDI tax beyond the l-year statute
of limitations.™

Conversely, if an employee was erroneously placed under Social
Security (CSRS Offset, PERS, or Social Security only), IRS will
refund only 3 years worth of the erroneous OASDI tax. The
employee recelves Social Security credit for all years beyond the

3~year statute of limitations for which no refuml was permitted

{42 U.B.C § 405(c)}, 'The employing agency is responsible for
ensuring the shortfall to the CSRS Fund, and may collect the
overpayment of salary {the amounts due the Fund} fram the
employee.

The combinatien of the 3-year statute of limitations on tax
collection, the unlimited upward adjustment of the Social
Security earnings record without payment, and the possible refund
of excess CSRS deductions complicates efforts at creating a
sclution for employses who weres erronecusly placed in full CBRS.

The situvation is further complicated by the fact that it appears
agencies have not uniformly applied the 3-year statute of
limitations. Some are collecting the Social Security tax for the
entire period covering the exrror, reallocating all past
contributions to the appropriate funds. This results in
substantial debts for some affected individuals primarily because
the wage base for Social Security is wider than basic salary
subject to retirement deductions, and includes such payments as
overtime, awards or bonuses, and Postal Service COLAs. In these

¥ In a recent decision of the United States {ourt of

Appeals for.the Federasl Circuit in King v. MSPR, court ruled that
a FERS employee errconecusly classified as CSRS did not have a
right to debt c¢ollection procedures, including a hearing, before
tha 7% retirement deductions could be reallocated between FERS
{0.8%} and Social Security {(6.2%). The court reasoned that
because the Government had withheld the correct amount of basic
pay, the Government was not collecting a debt, but rather merely
needed to reallocate the money already withheld from salary. The
court seemed to indicate that the 6.2% Soclal Security portion of
the deduction was, for purposes of the law, the required tax (not
O8RS deductions) at the time it was withheld.
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cases, the agency is also paying the employer share of FICA tax
beyond the 3-year period. :

Thrift Savinas Plan. TSP regulations have always provided a
process for correcting employing agency errors in making
contribut.ions to the TSP on behalf of their employees. Included
in those regulations is a provision which permits agencies to
submit make-up earnings when agency errors result in lost
earnings for TSP participants, if the agency has the legal
authority to do so.

In 1989, the Comptroller General concluded that in the absence of
a statutory authority, agencies were not allowed to pay into
employee TSP accounts earnings lost due to their agency's delay
in making contributions to those accounts. The Comptroller
General, however, stated that the General Accounting Office would
support legislation authorizing agencies to make payments to
cover earnings otherwise lost due the employing agency's error.

The Federal Retirement Thrift Investment Board submitted
legislation to Congress to address this issue. In the
transmittal letter the Executive Director of the Board stated, in
part:¥ .
The enclosed bill would establish [make-up
contributions] authority, and would provide for earnings to
be paid retroactive to the inception of the Plan. . ..

The bill permits the Executive Director to require
establishment of a process for decision-making and appeals
in each agency concerning correction of employing agency
errors. While the Executive Director is required by FERSA
to act solely in the interest of the participants and
beneficiaries of the TSP, the employing agencies are not
subject to such a requirement. Each employing agency would
be required to adjudicate employee claims and establish
internal claims procedures, within certain guidelines
promulgated in the Executive Director's regulations, for the
employing agencies would continue to be responsible for
factual findings regarding alleged agency errors. There
would- be ,no .appeak of: agency:. factual findings to the Board.

While employees would continue te have recourse to the
courts for benefit claims against their agencies, as
provided in FERSA, they would be obliged to exhaust agency
claims procedures prior to resorting to the courts. In this
way, agencies would be required to provide for an eguitable

5 Letter of April 12, 1989, from Francis X. Cavanaugh,

Executive Director, .to the Honorable Dan Quayle, President of the
Senate.
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aduministrative settlement of claims in order to minimize the
number of cases vegquiring time-consuming and costly
litigation. The expenses of processing administrative
claims would be borne by the emploving agencies and would
thus not reguire the use of participants' funds in the
Thrift Savings Fund nanaged by the Board.

Orie of the more difficult issues relating to error

correction concerns the employee who is, for an extended

periocd of time, nisclassiflied as covered by the Civil
Service Retirement System (CSRS8), but is really FERS. Baged
on this misclassification, the employee may have elected not
to contribute to the TSP, with the thought that the (SRS
basic benefit would be sufficient to - meet his or her
retirement needs. If the misclassification is not
discovered until the time of retirement, the participant .
will find that he or she will actually get the full benefit
of only two out of the three integral components of the FERS
retirvement program -~ the less genercus FERS bhasic benefit,

and Social Security. ¥ith respect to the TSP, the retiring

participant would only recelve the one percent Governnent
basic contribution {(and earnings), but would not receive any
matching contributions and assoclated earnings, since
matching contributions are premised on employee
contributions which may only be made by active employees.
The retiring employee would also be denied the tax benefit
associated with his own contributions to the TSP,

Under the draft legislation, a misclassified
participant who has not vet separated from Federal service
could elect to make up, from current salary, the missed
contributions plus the earnings on those contributions.
Alternatively, the participant could seek some other remedy
in court, after exhausting any administrative claims
procedures reguired by regulation.

Presumably, the first alternative would only be
attractive to a participant in those situations where the
participant is still emploved in the Federal Government and
where the error did not continue undiscovered for many

wyears. The second alternative:rwould:be the only: remedy for

the participant who ig separated from Federal service when
the misclassification error is discovered. If the
participant chooses to sue, the court could consider
compensating the participant for loss of opportunity to
obtain tax advantages on gontributions and earnings, loss of
apportunity to accumulate retirement savings, and any other
relief the court deems appropriate in order to provide the
participant with all of the benefits of the TSP to which the
participant is entitled.
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Another approach to the nisclassification problem would
be legislation providing that if a participant is
misclassified as CSRR for several vears, he or she may elect
to be treated as a CERS employee and receive the CSRS basic
benefit. While this approach might be an eguitable and
practical solution, it iz not included in the draft
legislation because it goes beyond the Board's purview,

Congress enacted the Board’'s proposal as Public Law 101-335, the
Thrift Savings Plan Technical Amendments Act of 1950. It did not
specifically. address the situation of a long-time FERS emplovee
wrongly clagsified as CSRS who learng of the error at or near the
time of meparation. However, in ite consideration of the Board's

proposal, the House Post Office and Civil Service Committee,®
stated~— :

The Committee. . .pointe out that section B477(e) (3) (C) (i)
of title 5, United Btates Code, allows any participant or
beneficiary to file suit “to recover benefits of such
participant or beneficlary under the provisions of
subchapter III of this chapter, to enforce any right of such
participant or beneficiary under such provisions, or to
clarify any such right to future benefits under such
provigions; *x&n_, The Compmittee believes that lost earnings
are clearly "a right or benefit" to which the participant is
entitled and, therefore, believes that the right to file
suit provided in current law is an appropriate means for
participants and beneficiaries to seek relief if the
administrative process proves unsatisfactory.

The Board's regulations state that when an employee should have
been placed in FERS but was not, retroactive TSP contributions
can only be wmade up by prospective payreoll deduction, because, by
law, emplovee contributions to the TSP can only be made by
payroll deductions. An employee's make-up contributions are
allocated amony the three T8F funds in accordance with the most
recent allocation elected by the employee on his or her most
recent ¢lection form. No transfers or direct (lump-sum)
contributions are permitted., An agency cannot reguire an
.employee to complete the make-up contributions in any less than 2:+¢::
times the number of pay periods over which the error occurred.
The agency may give the employee up to 4 times the number of pay
periods over which the error ogcurred.

For an employee retroactively placed in FERS, the Board's
regulations require employing agencies to pay-~~

* House Report 101-452, April 19, 1390, p. 9.
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-~  the retrocactive 1% agency contribution, regardless of the
employee's election to participate in the TSP,

- retroactive agency matching contributions up to 4% (if the
enployee made any contributions to the TSP as an erroneous
CSR8 employee}, and

- matching contributions on any prospective make-up
contributions made by the employee, over and above the
matching contributions on the employee's regular-
contributions, if any, and

- earnings on the make-up agency contributions, No earnings
are paid on the. emplovee's make-up contribution.?

There is an important liwitation {Currently $9,500) on the
combined current and retroactive employee contributione. Thise
limitation is required undexr section 402(g) {2} of the Internal
Revenue Code, with one exception applicable to certain employees
returning to work after a period of military service.* -Also,
section 415(c) of the Internal Revenue Code places a limit of
$30,000 or 25 percent of salary, whichever is lower, on annual
combined employer and employee contributions, These limitations
apply to all tax-qualified retirement plans, as well as to the
TSP,

The many kinds of errors make it somewhat difficult to describe
the effect of errors on the employees affected by type of arror.
Nonetheless, it is possible to categorize some of the errors as
essentially harmless.

! The House Report 101-452 on the Thrift Savings Plan

Technical Amendments .of 1990 stated that if Ythe ervor involves
an agency's failure te withhold contributions on behalf of an
individual from the individual's pay, the agency is not
responsible for lost earnings on those contributions.

¥ The Small Business Job Protection Act of 1996, Public Law
104~188, added section 414(u) to the Intexnal Revenue Code to
provide that contributions made by a reemployed veteran under the
Uniformed Services Employment and Reemployment Rights Act are not
subiject to the elective deferral limit that is otherwise
applicable to TSP contributions and to all gualified plan
contributions,
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g ¥ ) $4 g > Employees who have
been &rxon&aaaly placed in Fﬁﬁs, and wha by law could have filed
an election of FPERS but for the erroneous automatic FERS
coverage, gquallfy for an election to remain in FERS retroactive
to the error. (If they slect not to stay in FERS, they are
covered by CSRS, USRS Offset, or Social Security only, as would
have been reguired by law in the absence of a FERS election.}
While the error is unfortunate, the emplovee's election right,
and the ability to keep the FERS coverage that he or she thought

was in effect, leave this category essentially unharmed by the
error.,

In fact, the employeels eventual retirement benefit will be
higher than the benefit under an automatic FERS situation,
‘because prior service will form a CEBRS component of the FERS
benefit, rather than a straight PERS benefit., A CSRS component,
computed under CSRS rules, yvields a higher percentage of high-3
{7.5% for the first 8§ years, 8.78% for the second 5 years, and 2%

for years exceeding 10) than the FERS formula (1% or 1.1% for
- sach year). -

Host importantly, during the period of erronecus FERS coverage,
these employees have been covered by Social Security, and allowed
to participate as FERS employees in the TSP, with the Government
contributions to their account. If the employee elects not to
remain in FERS, the employee will have all Government
contributions to the TSP, the earaingﬁ on those contributions
over the years, and employee contributions in excess of §
percent, backed out ¢f his or her TSP account. However, this
pccurs only if the emplovee so elects, after deciding that the
CSRS or ¢SRS Offset coverage, which he or she would have in the
absence of z deemed retroactive election of FERS, is superior.

X 0L ecl ! 7.6 . In the
case 0f an emplayae arroneously placed in Social Securxty only,
the dlsﬁavery and correction of the error can only lead to
greater benefits than the employee was expecting, by

retroactively acguiring the defined benefit under CSRS, CBRS
Offset, or FERS.

While we have not received complaints from employees who consideyr
themselves to have been harmed by correction of this error, there
is a potential harsm with respect to the retirement benefit the
employee would have had as a participant in one of the staff
retirement plans. ¥For example, an employvee who was erroneously
covered by Social Security only but should have been in FERS, was
unavare of the ability to participate in the TSP with the
Government contribution. While subject to the erroneous
coverage, such an employee would have been allewed to contribute
to a personal Individuval Retirement Arrangement {IRA) with the
same income tax advantage as available t¢o any other person whose
employer does not offer a retirement plan, However, the usual



$2,000 limitation on tax~deferred IRA contributions may have been
lower than the l0%-of-basic-pay limit on. tax-deferred TSP

contributions, with up-to-4% agency watching contributions and
the agency asutomatic 1%.

CSRS Offset 3 ] : _ g Employees in this ¢ategory
acguire ratroactlve SOC1a1 S&aur&ty coverage when the erveor is
corrected., We consider this error to be generally harmless for
three reasons: the salary deductions under CERS Offset are
usually the same as for C8RS;P the CSRS OFffset benefit, when
combined with Social Security benefits, is at least egqual to the
CERS benefit; and there is no T8P impact.

- A major consideration in determining a coverage error's effect on
an employee is the degree to which it has disadvantaged the -
employee’s ability to plan for retirement, principally with
respect to the level of personal or TSP savings. The duration of
the error is an important consideration in this regard. Because
retirement plarning is a career~long affair, an error that is
corrected after a matter of a few weeks or months would normally
be entlrﬁly insignificant, while a long~term error could be truly
harmful.*® fThis would be particularly true in a case where an
employee erroneously in CBRS or USRS Offset nmust be retroactively
switched to FERS, but, while believing he or she was under CSRS
or €8RS Uffset, did not save for retirement to supplement the
defined henefits of FERS and Sccial Security.

The harn produced by the remaining errors on our list above (#1,
£2, #5, F10, and #11) all affect an employee's ability to plan
for retirement. Here there are two cateqories, discussed below,
which are divided according to whether they affect the &mplayaa =
TSP statys retroactively.

No effect on TSP (#5, #10, and F11}. Emplayees'erroneaagly
classified as CSRE~0Offset (#5) and who should have been under
C3RS uill ratraaatively lase Social Security benefits, bat only

. A
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¥ ¢8RS deductions are applied only to basic pay, wharaaﬁ

Social Security tax is applied to other wages, such as overtime.

®  An error could be beneficial as well., For example, if an
employee ls erronecusly placed in CSR$, contributing to the T8p,
at the rate of 8% of basic pay, and then is retroactively placed
in FERS, the employee will retroactively acquire 5% of salary in
the way of the agency TSP contributions, the earnings on those
- contributions, plus Social Security benefits. This combination
could easlly exceed the value of the USRS benefit alone.
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for the last 3 years before the error was detected (earlier
Social Security records are not corrected under the 3-year rule).
However, these employees--who were eligible for T5P participation
on the same basis under either their correct or incorrect
coverage~~should generally have had the same incentive to save
for retirement, with respect to their correct coverage, because
benefits under CSRS and CSRS-Offset are designed to be
approximately the sane,

Employees who were pyoperly Social Security only but were
erroneously classified as CSRS or CSRS Offset (#10 and #11) were,
in effect, discouraged from saving for retirement to the extent
that they were misinformed about theilr entitlement to future
defined benefits, However, they were not eligibla t.o participate
in the T8p, even if correctly classified,

: DY S £l and #2). A FERS employee
wha ig errnn@au&ly alassifi&d as CSRS . (#1) has a significant
change in the defined benefit when the error is retroactively
corrected. fThe FERS basic benefit is a little over half that of
the CSRS benefit. This decrease nay be offset by increased
Social Security benefits due to retroactive Soclal Security
coverage, if, under the 3~-year rule, no payment of tax beyond 3
years is required.

However, it is generally considered that, to obtain a retirement
income under FERS that is similar to €8RS, the employvee needs to
save for retirement in the TSP. As explained above, TSP
regulations allow an employee to make up lost contributions on a
prospective basis, with the 1% and matching employer
contributions and earnings. As spelled out in the legislative
history of the Thrift Savings Plan Technical Amendments Act of
1980, the structure of the statutory make-up rules makes jt
difficult for an employee to be made whole if he or she separates
from service before completing make-up contributions, and if the
employeels current TSP contributions, plus make-~up contributions
would exceed the annual tax deferral limits. To these problem
situations, we should add that for many employees the burden of
make-up contributions on an enxployee's budget would be
gsignificant, where the employee was effectively prevented from
spreading the ¢neation ofl a:. YSP .nast-egq. over his or her entire
career, forcing this saving activity into the years afier the
error is corrected.

These considerations would generally apply as well to FERS
employees erroneously classified as CSRS Offset (#2) for &
significant period. This situation, however, is not affected by
the 3-vear rule because the employee would have been aavar&ﬁ
under Social Security correctly. \

For higher level employees, a correction from erronecus CSRS or
CSRS Offaet coverage to FERS would yield a refund of 6.2 percent
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of salary for amounts exceeding the Social Security wage base.
The employee would have contributed the full 7 percent of base
pay during the error, but the FERS deduction for amounts over the
Social Security wage base remains at the lower FERS basic benefit
deduction rate (currently ©.8 percent). The difference is paid
to the employvee.

There are no accurate records of the number of emplovees who have
had their retirement coverage corrected in the past. Errors are
corrected as they are found, one at a time, by the employing
agenclies. Some agencies have carried out largee-scale efforts to
identify erronecous retirement Coverage cases among their
enployees, but we have no breakdowns of the categories into which
these errore fall. <Qur information about the extent of
retirement coverage nisclassifications is therefore anecdotal and
necessarlily incomplete,

Pefined benefits versus savings, With respect to the defined
beneflt portions of C5RS, CSRS Offset, FERS, and Social Security,
the current coverage correction rules place the employee in the
sane position that the employee would have had in the absence of
an error. A threshold guestion, therefore, is whether an
enployee whose coverage has been erroneocus for a period of time
should be allowed to retaln the erronecus defined benefit
coverage.

Employees who due to erronecus retirement coverage have been
prevented from saving, or effectively discouraged from saving,
have been harmed if, amd to the extent that, they cannot make up
the lost jopportunity to save. This issue is the primary concern
of employees who are retroactively placed in FERS or, to a much
lesser extent, Social Security only.

Retraactivity. A threshold guestion in addressing the problems

relating to error correction is retroactivity:. The transitionito: o

FERS, and the mistakes associated with it, began in January 1984,
$ince then, many coverage errors have been found and corrected
under existing rules. Many of those employees have heen “made
whole” within the meaning of the ¢current TSP law on retroactive
corrections. Others have disputed whether they could be made
whole under the statutory make-up provisions, and have obtained
wonetary settlements from thelr agencies, as appears to have been
the intent of Congress in 1990, 85till others have let pass thelr
opportunity for make-up contributions to the TSP, or to seek
remuneration for the error. In any event, undeoing all past
corrections, or even giving the emplovees an option to have the



correction, seems clearly administratively untenable and likely
to lead to new errors and inequities. However, there may be a
method of addressing the most serious errors (FERS employees who
were classified as CSRS or CSRS Offset) where the error situation
lasted for a significant period.

Duration of the error. Erroneous coverage situations may be
corrected in a matter of weeks or months, or may continue for
over a decade. While the length of the error situation has no
bearing on our ability to place the employee retroactively in the
same defined-benefit position as she would have had without the
error, this is not true of the savings component, when it is
affected by the error. The length of the error situation and the
seriousness of the problem are dlrectly related. -

oc ecurity cove « The cornerstone in the establishment
of FERS was the 1983 amendments to the. Social: Security Act and
the Internal Revenue Code that placed most new Federal employees
under the Social Security system.. FERS was created in response
to that fundamental change in policy. “Some ‘'of the most serious
coverage error cases are those in which 'a person legally required
to be covered under Social Security was placed in full CSRS
instead. Because Social Security is the nation's basic social
insurance system covering essentially everyone in the labor
force,. a change in policy that would allow employees to be
exempted from Social Security coverage as a result of an employer
error would require a basic reversal in policy. This would be
required if employees misclassified as CSRS were.allowed to
remain in full CSRS, exempt from Social Security, after discovery
of the error. : )

Benefits of CSRS Offset coverage. CSRS Offset is designed to
provide an individual mandatorily subject to Social Security with
the equivalent of full CSRS benefits. Accordingly, an employee
misclassified as CSRS who is retroactively corrected to CSRS
Offset is not harmed by the retroactive change. CSRS Offset
benefits, in actual practice, are generally superior to CSRS
because at age 62, when a retiree becomes eligible for Social
Security, the Social Security benefit begins and only a portion
of that benefit is deducted from the full CSRS benefit. Thus,

~the.cambination. of ‘benefits from OPM and the ‘Social Skéurity. - Lii.l |

Administration generally exceeds what would otherwise be paid as
a full CSRS benefit. The exception -- where the combined CSRS
Offset benefit and Social Security benefits might not equal a
full CSRS benefit -- applies to a person who chooses to delay
applying for Social Securlty or to work beyond age 62 outside the
Government .

-

a The reduction in a CSRS Offset retiree's benefits occurs

at age 62 if the employee is eligible for Social Security
benefits, even if he or she does not apply for Social Security.



MOLDING A REMEDY

Gaps ipn the_ 1990 remedy. Current law allows an employee who due
to an employing agency error has been either prevented or
discouraged from participating in the TSP to make up lost
contributions through future salary withholdings. This approach
to making an employee whole after a retirement coverage error has
significant gaps. First, because it relies on future salary
withholdings, an employee whose coverage error is discovered upon
separation from service does not have an opportunity to make up
lost contributions. This could als¢ be said of an employee who
does not have adequate income or savings that would allow him or
her to make catch-up contributions during the period when this
would be allowed. Second, if an employee did not participate in
the TSP during the period of the error, all lost earnings on the
agency contributions are based on the.G-Fund rates of return for
the period. The G-Fund is the most conservative of the TSP
investment funds, and these earnings may be less than those that
the employee may have earned had the employee directed
investments to the other funds. Third, some highly paid
enployees may be unable to maximize TSP benefits due to the tax
code's elective deferral limitation that applies to TSP
contributions. Finally, the apparent Congressional intent that
employees who are dissatisfied with the remedy should sue for
relief is not a well-conceived public policy in view of the
admitted gaps in the relief provided by law.

Obijectives for a new legislative remedy.
)3 :

1. The Goverpment is a responsible emplover. OPM
recognizes that some employees have been truly disadvantaged
by being placed in the wrong retirement system. oOur first
and most important objective in proposing a legislative
remedy is that we should demonstrate that the Government
cares about these employees and their families. The law
should allow us to help employees who have been
disadvantaged by a Government error in their retirement
coverage for a significant period of time.

2. ; fhaice. .. Ouriisecond .major, objective is to provide
employees with a choice between corrected coverage and the
coverage the employee reasonably thought he or she was

Therefore, if a CSRS Offset retiree chooses not to apply for
Social Security at age 62, or if he or she . is working outside the
Government and therefore subject to a reduction of the Social
Security benefit, the reduction in the CSRS Offset benefit will
take place despite the fact that the individual may not receive
the Social Security benefit or that the Social Security benefit
is reduced due to the Social Security earnings test.
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reoeiving, without disturbing Social Security coverage laws.
Employees should not simply be forced to retain erroneous
coverage following discovery of a long-term coverage error,
which might further disadvantage the employee and also
create an undesirable precedent under the Social Security
program. Some employees who have been misclassified as CSRS
or CSRS Offset may prefer to keep what they have, but an
employee who contributed a significant amount to the TSP may
feel equally strongly that it would be to his or her
advantage to be retroactively corrected to FERS. Employees
should be allowed a choice.

3. CLlarity. oOur third objective is that the options
provided to an employee should be easy to understand.

ozt v iPEOpLE “hffettel by ‘retirement voverage érrore include

LR
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~ current and separated -employees whose errors may or may not
‘have already been discovered and corrected, as well as
retirees and survivors. Both for the people who must
counsel employees, and for the affected individuals, we
should avoid complex rules, conditions, and exceptions. We
- need to build a choice that leaves each individual with a
‘clear understanding of his or her ‘rétivément coverage and
enables him or her to plan for retirement income security.

To further this objective, affected employees must be made
aware of the available remedy, and strongly encouraged to
participate in a timely manner in taking corrective action.
Neither the Government nor affected employees should be
waiting until retirement -- when errors are hardest to
correct -- to find out about corrective options.

4. Ease of administration and reasonable cost. Our final
major objective is that the administrative burden of the
remedy should be kept to a minimum, and that the cost of the
remedy should be reasonable, consistent with our other
objectives.

Who Should be Affected by the Remedy?

current and former employees who sheutld have ‘beeniplaced in FERS,
but were misclassified as CSRS or CSRS Offset for a significant
period of time have been disadvantaged, as a class. The coverage
error effectively eliminated the FERS structural incentive for
the employee to save for retirement by taking away the Government
match and incorrectly lead the employee to anticipate receiving a
larger defined benefit than the benefit that will be available if
the employee is retroactively corrected to FERS coverage. Also,
to the extent a survivor annuitant's benefits flow from the
benefits of an employee who has been similarly disadvantaged, the
survivor annuitant should also be eligible for the remedy.
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It iz true that some- employees erronecusly in CSRS or CSRS Offset
participated and may have even maximized their participation in
the TS8P during the erroneous coverage period. However, even if
the employee did maximize TSP at 5 percent during the period of
the error, and under the current remedy is immediately awarded a
maxinum retroactive Government contribution, he or she will have
been prevented from taking advantage of tax deferrals on the 6-<10
percent of contributions he or she could have made during the
period of the error., Morecver, by the apparent provision of CSRS
or CSRS Offset coverage during the error, the emplovee’s
retirement planning would have been altered by the ervor.

Employees who were erroneously placed in sSocial Security only
rather than being placed correctly in FERS will retyoactively
retain the Social Security coverage they thought they hagd during
the period of the erroneous coverage, and in addition will
retroactively gain the PERS basic benefit, the 1% T8P automatic
Government contribution and earnings, plus, in most cases,
eligibility to do make~up contributions. Therefore, our proposed
remedy does not provide any further options for then.

The bagsic premises of the proposed legislative remedy are set out
in this section. The proposal affects direct spending and
receipts and is therefore subject to the pay-as-you-go
reguirements of the Budget Enforcement Act.

1. Current and former employees who by law were required to have
FERS coverage but were erronecusly placed in CSRS or CSRS Offset
for 3 or more vears of service after January 1, 1987, should be
allowed to elect to have either FERS or CSRS Offset retroactive
to the date of the erroneous placemant, and those with less than
3 years of erronecus coverage will continue to be corrected to
FERS undey existing rules.

—— Why CSRS Offset? CSRS ¢ffset goverage provides, through
combined CSRS and Social Security benefits, eguivalent
benefits to those provided full ¢SRS employees and

s surwiyors.. Accordingly, for a2 person errohneocusly.splaced in
full CSRS, the CSRS Offset benefit egquates to the benefit
the person could reasonably have expected during the period
of the error. During employment, the differance is that the
majority of the employee's withholding for retirement will
go toward Social Security and the remainder into CSRS and,
after retirement, instead of receiving the benefit from a
single source, the retiree's benefits will come from two
sources, the CSRS fund and the Social Security Old-hAge,
survivors, and Digability Fund. Because the CS5RS Offmet
benefit generally replicates the CSRS benefit in this way,
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an smployee placed retraactivaly in CSRS Offset will not be
disadvantaged,

wWhile equity is served by placing otherwise disadvantaged
employees into CSRS Offset retroactively, the principal
advantage of CSRS Offset in these situations is that it can
be accomplished for all categories of affected employees
without amending Social Security coverage laws. It bears
repeating that covering Federal employees under Social
Security was a long-debated political issue that was
resolved in the Social Security Amendments of 1983,

effective Januvary 1, 1984. The result of that process is
the basic Government policy that Social Security coverage is
mandatory for Government employees who have not been
continuously exempted from Social Security since before
1984. The CSRS 0ffset plan was created to allow this policy
to remain undisturbed without harming employees,

Furthermore, CSRS Offset ls the Key to providing a remedy
that gives equal treatment to the various categories of
affected individuals, and that does not place an
unreasonable, and, in some situations, jlmpossible, strain on
administrative practicality. The remedy proposed in this
paper, ag explained below in more detall, applies to
employees Who have retired as well as the survivors of
emplovees and retirees. In these situvations, the coverage
erver was discovered and corrected at or before retirenent
or death in service, that is, the enployee was retroactively
placed in FERS, and FERS benefits have already begun. Since
FERS has three tiers, the Social Security and TSP benefits
nay or may not have begun, depending on the beneficiary's
age and entitlement. In those cases where the benefit
stream includes distributions from the TSP and/oy Social
Security benefits based in whole or in part on the period of
the erroneous coverage, it would be entirely impractical to
attampt to back~out those distributions and benefits. With
respect to Social Security benefits already paid, however,
the obvious soclution is to leave them unaffected by not
disturbing the Social Security coverage already provided,
that is, by allowing the record to show the employee retired
or died as a L£5RS Offset employee or retiree., With respect
to the problem of past distributions from the TSP, the
remady would provide an equitable benefit, as described
below.

Accordingly, a rewedy that provides CSRS Offset as an
elective choice is preferable for reasons of both equity and
administrative practicality.

Why 3 years? A retirement coverage error that has exceeded
3 years is clearly a significant one, and while we have not
found a perfect analogy in the current eituation, there are
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a number of reasons to plick 3 years of erronesus coverage as
the standard for triggering an election right.

The principal basis for determining that eanployees have been
disadvantaged by a coverage error, as explained above, is
the effect on the individual's planning/saving behavior.
The 3~yeay standard parallels the TSP's 3-year vesting rule
applicable to most FERS participants,? under which an
employee first gualifies as owner of the automatic 1% Tsp
contribution under FERS. If an employee leaves FERS before
completing 3 years of service, the plan retains the 1% and
earnings, not the employee. Also, 3 years are generally
required to attain career status in the civil service and,
in addition, are the number of years foxr which tax code
“limits tax yeturn re-filing.

Horeovey, enployees generally must wait until the - gegond . -
semi-annual TSP enrollment season to begin to make '
contributions to the TSP. If an employee erroneously -im-.
CSRS or CSRS Offset had been properly placed in FERE, - ‘he ‘or
she would not have begun contributing to the TSP until &
months to a year after initial FERS employment. Thus, if an
erxor lasted for 2 years and was then discovered, the
maximum disadvantage with regard to the TSP behavior would
have been 18 months, which would have made make-up
contributions relatively easy to make. Alsc, only in very
rare clrcumstances would an employee be retiring after a 2-
yveaxr error of this kind, and would not have a large
investment in the Federal retirement system with regard to
overall retirement planning. Using 3 years as the standard,
will generally allow those with 2 or more years of TSP
disadvantage to obtain an election right under the proposed
principles for a remedy.

-- Why January 1, 19877 FERS took effect January 1, 19887,
During the interim period from 1984 through 1586, there was
no TSP, Accordingly, employees did not become disadvantaged
with respect to the TSP until FERS began. We recognize that
the Ts5P did not begin accepting contributions until April
1987, but the rate of contributions was originally capped in
1987 at a higher rate for grmplpvees 1o be able to compensate
for the delayed beginning. ~ For the sake of simplicity,
however, it is preferable to begin counting errors from
January 1, 1887, the date when FERS and, by design, the T&P
began.

Z A 2-year vesting standard appliax’to FERS employees in
Congressional and c¢ertain noncarecer positions, under $ U.S.C.
§ 8432(g).
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retroactive aoveraqe ahanqe, it would app&ar at first glance
that a cowmpensatory payment into the TSP or to the
individual might be appropriate in erroneous coverage
situations. In that way, the loss incurred by the
individual-~s TSP account that is smaller than it would have
been had the individual known he or she was under FERS
rather than CSRS or USRS Offset-~would be addressed
directly. This approach has two drawbacks.

The first major drawback ie the difficulty of delivering the
compensatory payment eguitably to the various categories of
disadvantaged emplovees. While it would be possible to
create a method to compensate employees in this way, the
nethod would be Inegqulitable unless it took into account the
fact that the employee may have already obtained TSF
benefites through current and/or make-up contributions under
the existing remedy. For example, a liberal approach might
add a 5 percent employer-provided make-up contribution to
the T5P, which would be reduced by the amount of employer~

~ provided contribution already cbtained for that period. To

compute this, the employing agency would have to do a manual
computation for each pay period involved in the make~up
contributions., 7The recordXeeping requirements of the TSP
allow the retroactive match amount to be combined with the
current Governnment match amount, which does not therefore
appear separately in the payroll submission for make~up
centributions. To determine the amount of the offset would
require the agenoy to raview each pay period record and
subtract the retroactive Government wmateh from the current
Government match; lost earnings would alss have to be
submitted for each pay period. This manual process, which
would involve several yeavrs of pay perieds during which the
maka—up contributions could have occurred, would be highly
labpr~intensive and susceptible to further errors., Oour
conclusion ig that this approach is not feasible.

Second, the conpensatory payment approach does not take inte
account the differences between CSRS and FERS, apart from

- the: dack af a.Government contribution to the TSP, .. Important . . ;.

differences include different eligibility reguirements for
retirement (under FERS an immediate benefit is payable at
minimum retirement age with 10 years of service}, different
treatment of military service (each year of military service
under FERS is generally worth only half as much in annuoity
as under CS8RE), different survivor benefits {(under CSRS a
survivor annuity is payable after 18 months of ocivillen
service whereas 10 years are required under FERS, and the
CSRS survivor annuity is generally 55% of the enmployee
annuity, compared to 50% under FERS), and differences in
crediting civilian service {under CSRS, temporary service is
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c¢reditable, whereas under FERS it is not unless performed
before 1989). These differences and others could not
practically and equitably be bridged by making a
compensatory payment to a person retroactively forced into
FERS, A choice is needed to reflect the individual
¢circunstance of each emplovee.

Whether an employee elects CSRS Offset or FERS, payment of

Social Security tax should be required for all years, including
those beyond the existing 3-year limit.

3.

C8RS Offset was designed to provide the eguivalent of CSR§
benefits for employees who had a substantial interest in
CBRS at the time FERS was created but who were required to
be under Bocial Security. Both CSRS and (SRS Offset
employees pay 7 percent of pay as retirement withholding.
The 6.2 percent erroneously withheld as CSRS contributions
should not be returned to the enployee, but should be
treated as withheld Social Security tax. It has been well-

" established that the Social Security benefits of an

individual should not be withheld due to the failure of the
employer to make required withholdings., Where a Federal
employer withheld the correct amount of contributions, but
migallocated them to the wrong retirement fund -~ a
technical accounting error -- it is illogical for the
taxpayers to fund the benefits and return the reguired
funding to the individual. That would place the employvee in
a position superior to his or her fellow worker who had the
same pay and same amount withheld, but did not Pbenefit®
from a Government error. All the amounte reguired as Social
Security tax, but wrongly treated as CSRE contributions
during the errox, should be retained by the Governmpent to
the credit of the Social Security trust funds.

The 3-year rule on retroactive taxes would continue to apply
with respect to amounts not already withheld during the
erroneous classification. As a result, amounts of Social
Security tax that would have been required for overtime or
awards, for example, which are subject to FICA taxes but not
C8RS withholding, would need to be paid, but not for periocds
bayond: the 3-year statute. However, enployees affected by
the Govermment's error should not be reguired to pay the
additional taxes due. Rather, the legislative remedy should
authorize OPM to use money in the Civil Service Retirement
and Disability Fund to pay the amounts due to the 014 Age,
Survivors, and Disability Trust Fund, in accordance with the
3~year yule, that were not paid ag a result of the
CGovernment erxor. '

Make~up TSP contributions would remain subiject to the

Internal Revenue Code's elective deferral limits.
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The Code's limits on the amount of money an individual may
defer taxes on are an important feature of the various
praviﬁiena that prevent higher paid employees from receiving
dz&prapartionately favorable treatment under gualified
retirenent plans in the private sector, An exception for
Federal employees in coverage error situations is not
warranted, particularly if these individuals have a choice
between CSRS Offset and FERS. An individual who was
errvonecusly placed in CSRS is made whole, with respect to
his or her expectations during the period of the error, if
allowed to have CSRS Offset coverage, Therefore, FERS would
ke that person's choice only if he or she believed that FERS
benef its would exceed those expectations. Moreover,
individuals whose erroneous coverage has been corrected to
PERS have already been subject to the tax deferral limits in
18P make-up situations.

4., ‘There should be specific authority in the law to validate
amounts already pald or to pay new compensation for all or a
portion of similar claims in special circumstances, in accordance
with regulatory standards issued by OPM., New compensatory
payments would be made, if approved, from the Civil Service
Retirement and Disability Fund.

Some employees have flled suit for damages resulting from a
coverage error and may have received settlements from their
employing agencies. If an employee has settled a dispute
over having been forced retroactively into FERS, the amount
received should net be retained by the employee in addition
to his or her regaining (SRS Cffset benefits by means of an
glection under new legislation, This would generally
constitute unwarranted enrichment. However, if an emplovee
can demonstrate that being placed retroactively in CSRS
Offset does not fully compensate him or her, the law should
authorize OFPM to allow the employee to obtain (or retain, if
already paid) amounts relating to expenses, such as
attorney's fees, that would not have been incurred but for
the error., If the employee remains in FERS, however, nong
of the amounts paid as compensation need be returned.

5. Enmployees, retirees, survivors, and certain separated .
enployees should have a limited window of opportunity in which to
exercise thelr election right.

Employees whose errors have not vet been discovered should
have € ponths after discovery of the error, in which to make
an election between CSRS-Offset and FERS. This is the same
period of time allowed for employees to elect FERS during
the original FERS open season and the period following a
break in service and reemployment in the Government. The
opaning of this é-month window would roll forward from the
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date of enactment to the time of future dlscovery of an
exrror.

If the error has previously been corrected, the emnployee,
former employee, and or annuitant should have an l1l8-month
window in which to make the election. It would be
appropriate to open this window € months after enaciment of
remedial legislation. During this 6 months, OPM would be
able to issue implementing guidance and regulations, and to
publicize the opening of the window.

The legislation will need transitional provisions for
employees whose erronecus coverage is discovered during the
t=month period or who may still be making up TSP
contributions under existing rules:

OPM's regulations will provide for extension of the window
if the individual eligible to pake the election was
prevented from making a timely election due to a cause
beyond his or her control.

6. To maximize the remedy's correct implementation, any future
placement in CSRS will have to be approved by OPM in situations
where a CSRS employee has had a break in service of more than 1
yvear. . In addition, OPM's implenmenting regulations and guidance
to Federal agenclies, which will be responsible for advising their
employees of the available remedy within the window period, will
stress the need for outreach and compunication with employees.,
‘Our guidance will include decision support tools to assist
agencies in counseling employees eligible to elect between CSRS
Offset and FERE, )

HOW THE REMEDY WILi, WORK

The proposed remedial legislation can be summarized as follows
for the following categories of affected individuals who were
erroneously placed in CSRS or CSRS Offset but should have heen in
FERS, including those who were previously corrected. Flow charis
are attached.

T, éuxrant and geparated Empleyess ~ Error Notl Yel Corrected
{8 Charts 1 and 3}).

- If the error continued for 3 or more years after
January 1, 1987, the individual will have ¢ months
after discovery. of the error in which to elect to be
covered by either CSRS Offset or FERS, retroactive to
the date the erroneocus coverage began.
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All past erroneous SRS deductions wonld be reallocated
between Social Security and elther CSRS Offset or FERS,
in accordance with the eslection.

If the employee elects FERS, he or she would bhe allowed
to have make-up contributions under existing rules,
taken excliusively from future salary.

h separated employee whose erronecus CSRS or CSRS
Offset deductions remain in the retirement fund would
have the same election right =-- CSRS Offset or FERS ==
which must be exercised within & months after discovery
of the error. Discovery of the error could occur at
any time up to reemployment, application for a refund
of the contributlions, or retiresment on a deferred
annuity. If reemployed prior to retirement, and the
Individual elects FERS, he or she could have TSP make-
up contributions.

Current and Separated Employees {Not Yet Retired) - Brrai
Previously Corrected (See Charts 2 and 3).

-

If the error continued for 3 or more years after
January 1, 1%87, the individual will have an iB~month
window, beginning 6 months after legislation is
enacted, in which to elect to be covered by either (SRS
Ooffset or FERS, retroactive to the date the erroneous
coverage began, OPM would be required €o issue
implementing regulations and guidance within the &
ronths after enactment.

If the individual elects CSRS Offset and retirement
withholdings hsve already been reallocated, no further
reallocation will be required to the Social Security
fund, since Social Security coverage remains the same

. under either system. If the amount corresponding to

Social Security tax keyond the J~year correction period
has been disbursed to the individual at the time the
erroy was originally corrected, that amount would he
collected from the employee by the employing agency, or
walved in.accordance with standards of eguity and good
conscience.

If the individual elects CSRS ffset, the Government
TSP contributions, excess employvee contributions
{(amounts over 5 percent of basic pay}, and the earnings
on the agency contributions must be backed ocut of the
individual's account, in accordance with existing
rules, Distributions of previously untaxed money to
the employee will be subject to income tax.,
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III.

FERB

If a separated employee whoge erroneocus coverage was
previocusly discovered and corrected has taken a refund
of FERS deductions or a distribution from the TSP, no
further action will be taken. If a separated employee
did not take a FERS refund or TSP distribution, he or
she will have 18 wmonths ipn which to make the election
between (SRS 0ffset and FERS. If the individual elects
FERS, he or she could have TSP make-up contributions if
reemployed prior to retirement.

Retirees and Burvivors (Beo Chart 4).

If the error continued for 3 or more years after
January 1, 1987, the individuval will have an 18~-month

" window, beginning 6 wonths after legislation is

enacted, in which to elect to be covered by either CSRS
Offset or FERS, retroactive to the date the erronsous
coverage began.

If the retiree elects CSRS Offset and retirement
withholdings have already been reallocated, no further
reallocation will be required to the Social Security
fund, since Social Security coverage remains the same
under either system. If the amount corresponding to
Social Security tax beyond the 3~year correction period
has been disbursed to the individual at the time the
original error was corrected, that amount would he
collectad from the employee by the emploving agency, or
waived in accordance with standards of equity and good
conscience.

If the individual elects C5RS Offset, the amount in the
employeets TSP account at the time of retirement
representing the Government contributions and earnings
on these contributions (whether or not this amcunt was

, subsequently distributed from the TSP) will form the

basis for an actuarial reduction of the retiree's

annuity, uging the same rules as apply to lump-sun
payuents made at the time of retirement under the

alternative form of annuity provisions ¢of CSRS and
FERS.

If the retirece elects to remain in FERS, no further
action would be reguired.

If an otherwise eligible employee or retiree has died
before making an election, the survivor annuitant, if
any, would be allowed to elect between & (SRS Offset
survivor benefit and the FERS survivor benefit. If the
survivor elects CBRS Qffset benefits, and the employee
died in service, the FERS basic enployee death benefit
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would form the hasxs for an actusrial reduction in the
gurvivorisg CSRS Offset benefit.

CONCLUSION

Individuals affected by a Government error which placed them in
CSRS or CSRS Offset for 3 or more years after January 1, 1887,
should ke provided a cholce between CSRS Offset and FERS in most
cagses, as outlined above., This approach is equitable because it
provides individuals with 2 cholce between a benefit they
reasonably expected to receive during the period of the error
and the benefits they should have received but for the
Governmment's error.
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1. Current Employee (Error not corrected)

Misclassified as CSRS or
CSRS Offset for 3 or more yoars after
Janmary 1, 19877

Correct fo FERS

with TSP make-up

Onplion:
FERS or CSRS Gifset

& menibs aficr discovery




2. Current Employee (Error corrected)

P Misclassified as CSRS of
< CSRS Offset for 3 or more years after
' January 1, 1%872

Stay In FERS

T S A

Gption:
FERS or CSRS Offwt

{Backout TSP if CSRS Gifset elecied)

I8 months sfter reguintions




3. Separated Emplovee (Not retired)

Misclassified as CSRS or
TSRS Offszi for 3 or more years afler
Jenuary 1, 19877

Option:
FERS or €SHES Offsct

& months from discovery

IR )

Option:
FERS or £5RS Offset

18 months afier regulationa

No actlon



- 4. Annuitants

Misclassified 85 CSRS or
C3RS Offset for 3 or more years afler
Jannary f, 19877

< Swrviver Annutisnd? '_

Ratiren?

Oplion:
e ot
CERE Offent SRS Offset

{Keep FEES lumposum death

(Keep TSP--redute snnuily) benefit and reduce annuity) |4

18 maonths after regulstions

18 months after regulations




STATEMENT COF

WILLIAM E. FLYNN, I1I1, ASSCCIATE DIRECTUR

FOR RETIREMENT AND INSURANCE

QFFICE QF PEHESONNEL MANAGEMENT

at a hearing of the
CIVIL SERVICE SUBCGHMMITTEE
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
UNITED STATES HOUSE OF REPRESENTATIVES'
ON
ERRONENUS ENRQLIMENTE IN THE FEDERAL RETIREMENT SYSTEMS

JULY 3%, 1997
MR, CHRIRMAN AND MEMBERS COF THE SURCOMMITTEE:

I AM PLEASED TO APPEAR TODAY TO DISCUSE THE SUBJECT (OF ERRONEOUS
ENROLLMENTS IN THE FEDERAL RETIREMENT SYSTEMS.

IN THE SENATE COMMITTEE REPORT ATTACHED TO PURLIC LAW 104-52, THE
TREASURY, POSTAL SERVICE, AND GENERAL GOVERNMENT APPROPRIATIONS
ACT; 1396, OPM WAS DIRECTED TQ REVIEW THE PROBLEM OF EMPLCYEES

WHO HAVE BEEN PLACED IN THE WRONG RETIREMENT SYSTEM.

A SOLUTION TO THIS PROBLEM AFFECTS THE POLICIES AND OPERATIONS QF
A NUMBKR:QF AGENRCIES BESIQE$_Q?M: THE FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD, THE SOCIAL SECURITY ADMINISTRATION, AND THE
TREASURY DEPARTMENT. MORE DRISCUESIONS WITH THOSE AGENCIES ON AN
APPROACH TO THIS ISSUE ARE REEDED. I AM HOPEFUL THAT WE WILL BE
ABLE TO PRESENT QUR REPORT, INCLUDING RECOMMENDATIONS FOR A

LEGISLATIVE SCQLUTION, TG THE CONGRESS IN THE NEAR FUTURE.
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AT TODAY'S HEARING, NONETHELESS, I WOULD LIKE TO SHARE WITH THE
SUBCOMMITTEE OUR PERSPECTIVE ON THIS PROBLEM A8 WELL AS THE
GENERAL OBJRECTIVES WE BELIEVE SHOULD BE SOUGHT IN MOLDING A

REMEDRY TO THIS ISSUE.

RETIREMENT COVERAGE ERRCORS ARE UENERALLY THE RESULT OF THE
DIFFICULTIES GUVERNMENT AGENCIES HAVE BEXPERIENCED IN THE STILL-
ONGOING TRANSITION THAT BEGAN Iﬁ 1984 FROM THE CIVIL SERVICE
RETIREMENT SYSTEM {CSRS} TC THE FEDERAL EMPLOYEES RETIREMENT
SYSTEM (FERS). TWO SETS OF STATUTORY TRANSITICN RULES MUST BE
APPLIEL, FIRST, EFFECTIVE IN 1584, (CAME THE EXCEPTIONS TO THE
UNIVERSAL: S0OCIAL SECURITY COVERAGE LEGISLATION INTENDED TC COVER
FEDERRI. EMPLOYEES- UNDER SOCIAL SECURITY. THIS SET OF RULES WAS
RETROACTIVELY AMENDED IN MID-1384 TO (COVER SOME EMPLOYEES
PREVIQUSLY EXCLUDED FROM BCCIAL SECURITY TAXES. THE
GRANDFATHERING PROVISIONS OF THE FERS ACT OF 1386 COMPRISE THE
SECOND SET OF TRANBITION RULES. FERS WAS DESIGNEDR TO COVER ALL
EMPLOYEES HIRED AFTER 1%83. THE BEXCEPTICORS TO THESE RULES
INVOLYED EMPLOYEES WHO WERE EXQLUDED FROM SOCIAL SECURITY AND MET
ONE OF TWGC VERSIONS OF A §-YEAR SERVICE TEST IN THE LAW. ANOTHER
IMPORTANT ASPECT OF THIS HISTORY I8 THE CREATION OF A& HYBRID
SYSTEM KNOWN AS CSRE OFFSET, WHICH COMBINES CSRS AND SOCIAL
SECURITY BENEFITS, AND WILL CONTINUE FOR THE DURATION OF THE

TRANSITION.



FEDERAL AGENCIES MUST APPLY THE CURRENT RULES TO SELECT FQR EACH
EMPLOYEE THE CORRECT RETIREMENT CQOVERAGE FROM AMONG FOUR
POSSIBILITIES: 8BRS, CSRE OFFSET, FERS, AND SCCIAL 3ECURITY
ONLY . WiITH FOUR POSSIBLE COVERAGES, THERE ARE 12 POSSIBLE
ERRONECUS COVERAGE SITUATIONS, ALL OF WHICH HAVE ACTUALLY
‘GCCURRED: FERS MISCLASSIFIED AS CSRS, FERS MISCLASSIFIED AS CSRS
OFFSET, FERS MISCL&SSI?IED AS SOCIAL SECURITY ORLY, (SRS

MISCLASSIFIED AS CSRS OFFSET, AND SO OHN.

THE LAW REQUIRES AGENCIES THAT FIND A MISTAKE IN AN EM?LQ?EE’S
RETIREMENT COVERAGE TO CORRECT IT., AN EMPLOYEE ERRONEOUSLY
PLACED IN FERS AT A TIME WHEN HE OR SHE HAD THE STATUTORY
OPFORTUNITY TO ELECT FERS MUST BE RETROACTIVELY PLACED IN THE
CORRECTEDR CQOVERAGE UNLESS THE BEMPLOYEE EXERCISES THE FERS
ELECTION QPTION. WHERE THE LAW MANDATES FERS COVERAGE, BUT THE
EMPLGYEE WAS ERRCONEQUSLY PLACED IN CBR8 OR (8RS OFFSET, THE ERRCR
MUST BE CORRECTED RETROACTIVELY BECAUSE EMPLOYEES DO NOT HAVE A

RIGHT TO ELECT CBRS OR CSRS DFFSET.

AFTER DISCOVERY OF A COVERAGE ERBOR, THE LAW REQUIRES THAT AN -
EMPLOYEE'S DEFINED BEREFIT COVERAGE, INCLUDING SQC?&L SECURITY,
BE FULLY CORRECTED WITH RETROACTIVE AMENDMENTS TO RETIREMENT
RECORDS AND REALLOCATION OF EMPLOYEE AND . AGENCY CONTRIBUTIONS,

OF THE VARICUS COVERAGE ERROR BITUATIONS, THEREFORE, THOSE THAT
NEGATIVELY AFFECT THE EMPLOYEE'S DEPINED CONTRIBUTION PLAN

PARTICIPATION ARE THOSE THAT MAY DISADVANTAGE THE EMPLOYEER. AN

1
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EMPLOYER'S PARTICIPATION IN THE THRIFT SAVINGS PLAN (TSP} IS A
MATTER OF PERSQNAL CHOIQE, AFFEUTED BY THE EMPLOYEE'S AVAILABLE
INCOME AND PERSONAL, RETIREMENT PLANNING, WHICH IN TURK RELIES ON

A CORRECT COVERAGE DETERMINATION.

IN 1989, THE COMPTRGLLER GENERAL CONCIAIDED THAT IN THE ABSENCE OF
A STATUTORY AUTHCORITY, AGENCIES WERE NOT ALLGWED TO PAY INTO
EMPLOYEE TSP ACCOUNTS EARNINGS LOST DUE TO THE AGENCY'S DELAY IN
MARING THEP CONTRIBUTIONS. IN 1%50, CONGRESS ADDRESSED THIS
SITUATION., PUBLIC LAW 101-335 PROVIDED A REMEDY THAT, IN GENERAL
TERMS, REQUIRES THE EMPLOYER TG DERQSIT INTO THE TS8P THE AMOUNTS
AN EMPLOYEE WOULD HAVE RECETVED IN THE WAY OF A GOVERKMENT
CONTRIBUTION AND EARNINGS ON THAT CONTRIBUTION, BUT FOR THE
AGENCY 'S ERROR.  APART FROM THE 1 PERCENT GOVERNMENT CONTRIBUTION
AND BARNINGS ON THAT AMOUNT WHICH MUST BE DEPOSITED FOR ALL FERS
EMPLOYEES REGARDLESS OF WHETHER THE EMPLOYEE CONTRIBUTES, THE
TQTAL AMOUNT QF THE AGENCY'S MAKE-UP CONTRIBUTION DEPENDS ON THE
EMPLOYEE'S PAST CONTRIBUTIONS TO THE TSP AND HIS OR HER FUTURE
SALARY WITHHOLDINGS TO MAKE-UP FOR THE PERICD OF THE ERRCONEQUS

COVERAGE.

THIS APPROACH TG MAKING AN EMPLOYEE WHOLE AFTER A RETIREMENT
COVERAGE ERROR HAS SIGNIFICANT GAPS. FIRST, BECAUSE IT RELIES O
PIMTURE SALARY WITHHGLRIKGS, AN EMPLOYEE WHOSE COVERAGE ERRCR IS
DISCOVERED UPCN SEPARATION FROM SERVICE DCES NOT HAVE aN

QPPORTONITY TO MAKE UP LOET CONTRIBUTIONS. THIS CCOULD ALSC BE
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$ATD OF AN EMPLGYEE WHO DOES NCT HAVE INCOME AVAILABLE FOR THIS
PURPOSE DURING THE PERIOD WHEN THE MAKE-UP CONTRIBUTIONS WOULD BE
ALLOWED. SECOND, IF AN EMPLOYEE DID NOT PARTICIBATE IN THE TSP
DURING THE PERIOL OF THE ERRCR, RETROACTIVE EARNINGS ON MAKE-UP
CONTRIBUTIONE ARE CALCULATED USING THE G FUND RATES OF RETURN,.
THIRD, SQME‘HIGHLY PAID EMPLOYEES MAY BE UNABLE TO MAXIMIZE TSP
BENEFITS DUE TOQ THE TAX CODE'S ELECTIVE DREFERRAL LIMITATION THAT

APPLIES TG T3P CONTRIBUTIONS.

OFM BELIEVES THAT A COMPREHENSIVE SOLUTION IS DESIRABLE, ONE THAT
ADDRESSES BITUATIONS IN WHICH 2 LONG-TERM COVERAGE ERRUR HAS BEEN
CGR%QCTED IN THE PAST AS WELL AS THOSE IN WHICH THE ERRCR HAS NOT
YET BEEN DISCOVERED AND CORRECTEDR. I WOULD LIRE TO LAY OUT FOR

THE SUBCOMMITTEE OUR MAJOR OBJECTIVES FOR A REMEDY.

QPM RECOGNIZES THAT SOME EMPLOYEES H2VE BEEN TRULY DRISADVANTAGED
BY'BEZNG PLACED IN THE WKONG RETIREMENT SYSTEM. OUR FIRST AND
MOST z%?ﬁRTANT OBJRCTIVE IS THAT A REMEDY SHOULD DEMONSTRATE THAT
THE GOVERNMENT IS COMMITTED TC AN EQUITABLE SCOLUTION FOR THESE
EMPLOYEES AND THEIR FAMILIES. RETIREMENT COVERAGE EREORS IN
CERTAIN CASES HAVE IMPEDED AN EMPLOYEE'S ABILITY 10 PLRﬂ\?QR
RETIREMENT, PRINCIPALLY WITH RESPECT TO THE LEVEL OF PERSONAL
SAVINGS. THE DURATION OF THE ERROR IS AN IMPORTANT
CONZIDERATION. BECAUSE RETIREMENT PLANNING I8 A CAREER-LONG
AFPFARIR, A SHORT-TERM ERROR WOULD NORMALLY BE INSIGNIFICANT, WHILE

A LONG-TERM ERROR COULL BE TRULY HARMFUL., TTHIS 1§ THE CASE WHERE
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AN EMPLOYEE MISCLASSIFIED AS CBRE OR éSRg OFFSET MUST BE
RETROACTIVELY SWITCHED TO FERS, BUT, BECAUSE OF THE ERROR, DID
NOT SAVE FOR RETIREMENT TO SUPPLEMENT THE DEFIRED BENEFITS OF
FERS AND S0OCIAL SECURITY. THE LaW SHéULD ALIOW US TGO HELP
EMPLOYEES WHO HAVE BEEN DISADVANTAGED- IN THIS WAY FOR A
SIGNIFICANT PERIOD OF TIME.

QUR SECOND MAJOR OBJQC%Z?E I8 TO PRQVIDE EMPLOYEES %ZTHlA CHOICE
BETWEEN CORRBECTEDR COVERAGE AND A BEREFIT THE EMPLOYEE REASONABLY
EXPECTED TO RECEIVE, WITHOUT DISTURBING SO0CIAL SECURITY COVERAGE
LAKWS, EMPLOYEES SHOULD NOT SIMPLY RE FORCED TO RETAIN ERRONBEOUS
COVERAGE FOLLOWING DISCOVERY OF A LONG-TERM COVERAGE ERROR, WHIQOH
MIGHT FURTHER DISADVANTAGE THE EMPLOYEE, SOME EMPLOYEES WHO HAVE
BEEN MISCLASSIFIED AS CSRS OR (SRS OFFSET MAY PREFER TO KEEP WHAT
THEY HAVE, RUT AN EMPLOYEE WHO CONTRIBUTED A SIGNIFICANT AMOUNT
TO THE T&P MAY FEEL EQUALLY STRONGLY THAT IT WOULD BE TO HIS OR
HER ADVANTAGE TO BE RETROACTIVELY CORRECTED TO FERS. EMPLOYEES

SHOULD BE ALLOWED A CHOICE.

OUR THIRD OBJECTIVE I8 THAT THE OPTIONS PROVIDED TO AN EMPLOYEE
SHOULD BE EASY TO UNDERSTAND. PEOPLE AFFECTED BY RETIREMENT
COVERABGE ERRORS INCLULE CURRENT AND SEPARATED EMPLCYEES WHOSE
ERRORS MAY OR MAY NOT HAVE ALREADY BEEN DISCOVERED AND CORRECTED,
AS WELL AS RETIREES AND SURVIVORS. BOTH FOR THE PECPLE WHQ MUST
COURSEL BMPLOYEES, AND FOR THE AFFECTED INDIVIDUALS, WE SHOULD

AVOID COMPLEX RULES, CONDITIONS, AND EXCEPTIONS. 1 TRUST WE CAN
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BUILD A CHOICE THAT LEAVES BACH INDIVIDUAL WITH A CLEAR
UNDERSTANDING OF HIS COR HER RETIREMENT COVERAGE AND ENABLES HIM

QR HER TO PLAN FOR RETIREMENT INCOME SECURITY.

QOUR FINAL MAJOR OBJECTIVE IS THAT THE ADMINISTRATIVE BURDEN OF
THE REMEDY SHQULD BE KEPT 7O A MINIMUM, AND THAT THE COST OF THE
REMEDY SHOULD BE REASONABLE, CONSISTENT WITH OUR QTHER

OBJECTIVES.

IN CONCLUSION, MR. CHAIRMAN, I EXPECT THAT A PROPOSAL FOR A
COMPREHENSIVE REMEDY TO THE CURRENT PROBLEM WILL BE SENT TO
CORGRESS IN THE NEAR FUTURE., IN THE MEANTIME, I HOPE THIS
INFORMATIOQON HAE BEEN HELPFUL AND I WILL BE GLAD TO ANSWER ANY

QUESTICHS YOU MAY HAVE.



