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Rer  Regulatory Review

I wanted to draw your attention to & couple issues that we will run into under the Policy
Planning Commities structure vou have outlined and suyyest @ fow modifications that can
avoid the problems.

Two legal points bear upon this structwal decision,  First, whe can make regulatory
deaisions?  Many regulatory statutes designate the agency head vather than the President as
the ultimate decision maker; at the same time, the President is entitled under the constifution
o be informed of all proposed agency actions and can operate through the Vics Presidens
Thus, the agency 15 not required fo listen to any decston an EOP body ray make. The
Quayle Council was oftens called an stlegal entity for these reasons. The question has real
inpact on who has ultimate responsibility for segulations - the EOP or the agengy head,
Instead, agency consent o binding arbitration or, as in past administrations, the fact that the
President or Vice President voice their opinion as a recommendation rather than a decision
may prove sufticient to resolve the issue. 1 behieve the latter 18 nwre workable

Seeond, 1o avoid lawsuts under FOIA, we should be careful i setting up a group that has n
role as an "advisory” group to the President as opposed to having formal decision making
power,  Addittonally, azency involvement should alse be advisory and not carry degision
muking power. | am told that in Meyers vs, Bush (decided Jan 8, 93}, deasion makmy
asuthaority given to Bush under the Vice President's Task Foree {for Repulatory Relief cane
untler review as an agency under FOIA dofimbons, The 241 majority said that it was not a
agency but Turther suwites could be expected. FOIA requests would mean that whateve
sunshing provigions we include would then be made mute, Ingtead, we can aveid these
concemns with careful langueage,

One structare consistent with these constrainis miight include the President desighating the
Viee President as head of a group of BEOP advisors that perform the regulatory roview
funcion, The core group might consist of the VP as chair, the director of OMB, the Counsel
1o the President, the Assistant io the President for Domestin Policy, and the Assisiant o the
Pressdent for Bconomic Policy or their representatives, The core group could then put
together 3d hoe groups for s particular review that tcluded expertise from both the EOP and
the agencies. While thers is great ?nix.,rcsi in agency involvement 1n review nt the highes '
fevals, I.'Ia]l}i{ii!‘hi}b agency personalities i1 the core group might eneourage a back wa‘{wuh.
gy quid pro quo approach © regualatory review,

Wo iy also want o give some thounht (o any prosactive alTismaiive role this gioup might
May o providing legistative policy directon and, o we decide 1o go with such a modgl, o
gronp of agescy dusignates that wark with agencies o develop aed highlght innevative wd
cfficient regulatary techmgues
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Daily Report For Executives
July 30, 1993, Friday

GORE SAYS REGULATORY REVIEW ORDER EXPECTED TO BE
RELEASED IN LATE AUGUST

Viee President Al Gore sud July 29 that the adnunistration expuets President Clinton to
release 8 now regulatory ceview executive order in late August, noting that there is no reason
why the administeation would feel i1 necsssary 1o wait until Congress returns to Washington
atter s month-long recess.

Speaking 10 8 group of radio reporters, Gore said no date has been chosen for the release of
the execulive order, which the vice president’s staff has been developing with the head of the
Office of Managensent and Budget's regulatory affairs office, along with other federal
officials.

"Since 1t 1s enbrely a matier wathin the preropative of the executive branch, there's no
reason why we would have 10 do 11, or why 1t would be especially appropniate to wait until
Congress refurns, so 11 may come afler the reconciliation victory and before Labor Day, just
becausy that's a natural tote for it o take place” Gore said.

The vice president declined 1o digcuss the specifics of the appellate role he is expected o
play on bebualf of the president 1n recommending resolutions to regulatory disputes that arise
between the federal agencies and OMIY's Office of Information and Regulatory Affairs. Gore's
dispute-resolutien role is outlined in the drafl executive arder the White House is in the final
stages of refining with inpuot from feders! regulators and members of Congress.

Gore Says OMB To Shoulder Regulatory Review

"Unlike in the last adniinsstration, we want these decisions o be made primarnily in the
regulatory office set up for this purpose at OMB" Gore said.

Referring 1o the OIRA administrator, the vice president said, "Sally Katzen is an
enormounsly capable and competent individual whe s perfectly suited to tins task, and that’s

wherg zhc vast majonty of thusc decisions wdl be made.”

Giore sard other details of the executive order will be dlsciosed when the president

‘aszzzouncus it, “probably in fate' Aogust”

The prb;}izsed executive order would replace Reagan-era orders, including BO 12281 and
EO 12498, and desoribes the Clinton administration’s regulatory philosophy.

It establishes a system of fedéral review of existing and proposed regulations that will be’



muore open 10 public serutiny, according 1o administration officials. It will continue previous
adminisration’s requrement for cosi-beneht analysis by federal agencies of proposed
regitlations, but will place more crmiphasis on the non-quantifigble benefits of federal rules
than was true during the Reagan and Bush adminisirations. The order also will set out a
structure for coordinated regulatory planning among fedoral gpencies,

Whon agencies and OMB cannot agree on a regulatory ssue, OIRA will be able to take the
dispute to Gore and his staff for a recommendation 1o the president. In helping to resolve the
dispute, Gore will be able 10 draw on the input of others within the executive branch,
including the Nationad Economic Council, the Domestic Policy Council, the Office of
Environmental Policy, the Office of Science and Technology Policy, and the National Secunty
Council, among others, according 10 several administration officials.

Promoting The National Performance Review

The vice president took the opporiumty to champion the National Performance Review
project he has coordinated For the adnunistrabion, which will recommend ways to "reinvent
govermnent” in a report due Sept. 7. Gore promised the report will propose "revolutionary
changes in the way government manages its business,"

Among those changes, Gore pledged, will be culs in overhead; an effort to “righi-size
povernment." decentralization of decision-making authority, a re-gxamination of
responsibilives amony the federzl, state and tocal governments; and changes in budgeting,
prasurement, personnel, and information systems.

“We'te going 1 huve & package of specilic changes in every single Cabioel departiment and
every agency,” Gore said.
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KL What and how does OMB roview?

This iz 1o respond 1o guestion raised during our recent meeting ob svbat, how and why does OMB
review reguiations,

THE PROCESS

Under the twe primary Gxceutive Orders, the President ordeced executive agencies to submit all
proposed and final roles 1o OMB for roview before publication, OIRA reviews "mgjor”
regulations with special attention. Regulations so designated have economice costs of over $100
mifhon annually, or are projecicd to have sigmificant offocts on cmployment, inflation oy industry
viabthly., A regulniory impact analysis {RIA), done by the agency, must accompany major
regulations at both proposed and final rulemaking stages. An RIA assesses the costs and benefits
of the gction and s aliernatives, Agencies must submuat major proposed rules 1o OMB af feast 60
duys before publication, and major final rules at least 30 days before publication,

RECULATORY AGENDAS '

Currently, OMB coliccts agencies Regulatory Planming Agendas in the sonual “Regulatory
Pregram of the US Government” and the "Semi-Annual Regulaory Aganda” The agendas sot
forih the agency’s regulatory plans for the coming year. OMB conducts itg Nirst detailed review
of agency ralemaling plans through the agenda process.

ARBOUT THE RULES THAT OMB REVIEWS

Of the rules that OMB reviewed in 1991, 3% were major proposed reles and 2.7% were major
Snat rules, Nop-major sules constituted 94.4% of all rules, OMBS dme for raview of all major
rules in 1991 seas on average 32 days, for non major rules it was 19 davs,
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Fhere bs general consensus thad a majoiny of the 27% of rugulatory chunges are fairly non-
controversial with the apencies and resull primarily from OMB playing a eoordinusing role
between agencies. There ts liflle agreement on how often OMB inststs on "substantive changes™
with which the affected agency disagrees OMDB officials have suggested o (he past that abowt
25% of changed rules fall mto this category of disagreement. OMB almost cortainly wing in a
disagreement wiih an agency. As you kaow, OMB does not usually make public ts comments to
agencies about rules -~ a good deal of the communication 15 nat in writing but over the telephone,

WHAT BOES OIRA LOOK FOR?
QIRA review regulations o see 1f they are consistent with Executive Order 12291, Under these
principles, agencies are 10 issue regulations that are;

+ Conmistent with Taw

. Are based on adequate information

. 3o not confhiot with other agencies regulations and manidates

. Provide maxnnum net benefits 1o society

. Conforey 1o Admiusiration policiés and regulutory princples (o the oxtent the law
permitg

Also, regulations must conform 1o other puidelines ag wetl. Seme of the Principles they have
eutlined call for:

. 1ssuing segelations only on evidence that the benefits would ounweigh the costs;
- Avoiding regulation of prices and entry in competitive markais
. Presenbing wnsform siandardg for private goods and services only where products

are needlessly unsafe, produces variations are wasteful, or private standards have
failed 1o correct the problam;

. Basing health and safety regulations on setentific risk assessiments and addressing
riska that are real and significant rather than hypothetical or remote;

. Addressing ends not means in health, safety, and envisonmenial regulations;

’ Licensing and permiting new products swifily, based an standuards cleardy defined
in advance; and

. Encouraging unrestricted exchange of private rights o obligations that regulations

Syeile.
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REMARKS BY PRESIDENT BILL CLINTON
AND VICE PRESIDENT AL GORE
AT SIGNING OF EXECUTIVE ORDER ON REGULATORY REFORM
THE WHITE HOUSE, WASHINGTON DC
THURSDAY, SEPTEMBER 30, 1583

PRESIOENT CLINTON: Qkay, y'all sit down and relax

Good moming, ladies and geatiemen, and welcome o another aciion-packed meeting of
our action~-packed.administration. Today 1 am signing an executive order o creste a fair,
open, streamiined system of regulatory review for our govertment to eliminate tmproper
influence, delay, secrecy, and to set tough standards and ume limits for regelation, If's a move
in keeping with everything else we've tried to do since inauguration day.

The philosophy of this admsnigtration has always been consistent when it comes (o
regulation. We reject the if it moves, regulate 1t" approach, and we reject the 1dea that we
can walk awsy from regolation entirely. We have sought a third way consistent of the
phifosophy behind the vics president’s reinventing government project, with our npproach to
heaith care, 1o ¢xport controls, to & whole range of other issues,

We can't mject all regulations. Many of them do 2 lot of good things, They protedt
workers in the warkplace, shoppers in the grocery stores, children opening new toys. But
there are others that serve no purposs at all, This executive order will provide a way 1o get-
nd of uscless, outdated, and vunecessary regulations that are outdated, obsolete, cxm,nsm,
and bad {or business,

Were working on the tmpaet of regulation o government, too. That's what the vige
president's report on reinventing government does. To improve budget, personnel, and
procurement systems we can strip away an awful fot of red tape for all of yvou, All of you are
working yousselves on the focussed review of regulations, and that's why on September the
Yith, as you'll recall, I signed an executive order directing our agencies (o eliminate 50
percent of our internal regulations. The next step is reforming the regulatory review process.
iself, That's what the excoutive order today does.

We've already shut down the so-calted Conpentivencss Counctl, which clesed the back
door 1o special interests to get out {rom under segulations they dida't like. In 18 place we

have a dramatically dlffz.fezzt a;;;’}r{x’ich fazr streambined, zesmnszve much more strazghi-
forward.

{}z;éwr the executive order that, Fen stgning oday, mvolvcmmt by the pruwdgm and the vice
president b the regulatory process is strictly limited, The order permits the vice president’s ’
review only at the request of a ¢abinet or the OMB's OIRA ofiice. Communications betwenn
White House staff members and the pubdic are Limited, too, va mutters of regulation. by order
o be utilized in the rule-inaking process-or the review process, they mest be made in writing’
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and put in the public record,

Just these changes alone mean that the days of back door access (o undermining the
repulatory procesy is over. But we also want to limit the number of regulations that may be
reviewed by the Office of Information and Regulatory Affairs, It's very important that we let
ordinary regulations be done in o more timely fashion where the people who are going to be
affecied by them have more front-end nvolvement.

This order requires writisn justification for rejections of regulations, mandates sunshing
provisions, requires a publicly available log -—- which the press will love. {Laughter) It has
guidelines not just for review of new regulations, bt -- this i very tmportant - for review of
exigtiug regulations, too. We should be eliminating regulations even as we have gew onss,

This office will « this erder will lighten the load for regulated 1ndustoes and make
government reguiations that are neceded more efficient, Most of ali, it will put behind s the
politics of adversarialism that has divided povernment and industry for too long We saw a
beptaning of what that can mean for Amenca yesterday with the aanouncement between the
government and the auto mdustry of the project to try to triple the fuel cificiency of our cars
by the end of the decade That's the sort of thing we sughi to be focusing on in our |
relntionships with government and industry,

{11 the last few weeks, we've seen a remarkable amount of progress in our nation, a lot of
things tarning arsund. Thig is an important step in that process. The way the government
relates o peopte whom it must regulate or decide whether 1o regulate or not has an enormous
amount to do with the eredibility that our government has with al) the otizens of our eouniry
andd with how wa're spending their ax money. I am very excited about this. | éhink the wind
i now behind us, and | hope we can see through fing project and continue on the road that
we are clearly taking now,

I'd like to ask the vice president 10 say 8 word or two gbout the order,

VICE PRESIDENT GORE: thank you, Mr. Prestdent.

Regulatory reform is an extremely difficult and mmportant challenge, and your team has -
approached i with tremendous dedication. 1s been a long process: We have worked very
closely with representatives of the business community, with public interest groups and

mdreds of agescy regulators, econonusts and lawyers.

" Because we have included so many people and taken their congerns into account, I'tm

happy to report 10 you Hus moming, Mr. Piesident, that the wars over regulatory review are
" now coning 'to an and, The executive order that you are about 'to sign is being publicly

endorsed this moming by the Business Roundtable and the Sierra Club, the Chamber of ]
Commueree and Public Citizen, NFUS and OMB Watch, and Small Business United and niany

pihar wrowss bath on the nght aad oncthe left
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how we regulate, how we involve the people affected by the process in the decisions that are
made, how we elininate the unnccessary and obsolets regulations that are a burden on our
gconomy, and how at the same time we discharge the obligations (o regulate when 1t is
necessary but only when it Is necessary, and wbemvu it is done in as wise a way as possible
with the least intrusion possible. .

P like to thank, Mr. President, Jack Quinn snd Kumiki Gibson on my staff for the work
they've done on this; Sally Katzen, who 15 heading the Office of Information and Regulatory
Affairs at OMB, and whose appoiniment received universal approval alse from the right and
the left, and she's belped tramendously 1 this; and Jimm Kohienberper and Lida Lance on my
staff adso, and all of the Cahnet members and those who worked with the Cabingt members
ob rogulatory affatrs.

the principles embodied i this executive order were ocutlined in detail in the Natioual
Performance Review in the section on regulatory reform, and it is a tremendous challenge dhat
also requires constant attention. You witl be issuing along with this executive order a set of
Imstructions o varous peaple in the executive branch that will also emphasize things like
negotiated regolations, so that we avoid all of the fine print, detatled command and cantrol
approach, and as you susgested s yvour remarks, insiead focus on the broad objectives, build
trust and confidence and partnership and reach the results that our nation wanis us tu reach
without all of the constant batthing and fighting and unnecessary red tape.

S s a rend step forward, My President, thanks o all of the people on your feam who
have made thig possible,

PRESIDENT CLINTON: Thank you.



