
To: Jack Quinn h ..hrU:lry 16, ! 993 

From: Jim KohlcnbC:lgcl 

Itt!: Regulalory Review 

I wallied to draw your attention to II couple iSS!'ICS tbat we will nm inlo under the Iloliey 
Planning Committee structure you have outlined and s(:gge."1 a fev.' n:odifications tll:!! call 
a void the problems. 

Two legal points bear upon this slructuwl decision. First whe can m;,kc regulatory 
dceLs;ons'l Many mguJatory statutes designate the agency head rather tban the President ,1$ 

the ultimate decision maker; at the same lime, the PresIdent is entitled under the constitution 
'[() be informed of all proposed agency actions and CM operate liuough the Vice P'rcsidcJ1!. 
"l1ws, the agency is not requtred 10 lislen to any deCIsion an EOP body may make" The 
Quayle Council was oftetl called an illegal cntlty for these rcasons The question has real 
impact on who has ultimate responsibility for regulations -- the EOJ> or the agency head, 
Instead, agency consent to binding arbitration or, as ill past administrations, lhe ract Ibal the 
President Or Vice President voice ~heir opinion as a recommendation rather than a dc6s101l 
may prove sufficient to resolve lhe issue. I believe the latter is more wo~kable. 

S'.:cond, l:O avoid lawsuits under FOIA, we shedd be careful 1:1 sel!il~g '-'i' a grour Ihm has a 
IOle us an "advisory" group to the President as opposed to havi:lg formal decis,on mak:ng 
power. Additionally, agency involvement sbould also be advisOl), and not c;ury decisioll 
n:ak:ng power. I am told tha: i:. Meyels vs. BliSh (deci!.!..:d Jan R, ;93), decision maki:lg 
<l"dthority given to Bush under the Vice !lresident'$ Task Force lor Regulatory Relief came 
~\!H!:;( review..' as an agency u:tder FOIA dcfillillons. The 2~ I Illajodty snid thaI il was 11:::: an 
ag-:ncy but fur:her suiles could be expected. FOI/;, requests would mean lila! whatc"cl 
sct:shinc provisions we includc \\,o:lld then be made lHnh:. Ins:crrt1, we cun aVOId the!'i: 
concerns with careful langl!age. 

One structure consistent with these constralms might include lhe President designating lhe 
Vicl.: Prcsident as head or a group of EOI' adviwrs tlwt pClform the regulatory Icyicw 
fUllclion. The core group might eOl\slst of the VP :.IS chair, tIll: direclo! of 0;"111,111(; COIll1Sel 
to the President, the Assistant to the Presiden~ for Domcstic Policy, and the :\SSiSirHlt to Ihe 
Pn:sidelH for. Economic Policy Qr their fcpn:sClltllti\'es. Till! -':0;(: glOUp cO\lld then put 
togelllCf ad hoc grolJpS for 11. particul<lf rcv~cw qHII included CxpcIIlse f;om both the EOP :lIl.d 
tl:e agencies" While there j"s great interest in agel]c), involvcment in levie\~' at the bighes: . 
J...:vd~. nlaimaining agency personalities lJl lIlt: ;,;.ore g:'oup migh cilcour.tge l\ back $<:ratdtin;; 
01 q(:id pro '1110 'apPlOacll to r0gtlla:ol":¥ l<:vi<:w. 

W..; 1));1), :1);;;(; \\':ll1t til g:'.!c SOllie thm;ijl:l III ;il'Y ;>1O-',O:;I'\'1.: :dll!'l1:l!i\"c 101-: :'li5 glonp !l1;L~111 
pl;I;' \11 providing Icgisla:ivc poll..;)' dircc:inll :lli,L :1' w.; d...:cid\J JP :;0 w:li. sud· a 11)D\!t,;I,:: 

l.VOliP of ~lgency.dL!sig!l;I1C:S I.h~tl WOlf> W;lll ;lL~ell~ic,,!n ,k-,'d(11l :wd hishlighl.ill!lOV:llivl: :u:d 
.;rllciell! regublnfY Ic\'hniq"u(:s 
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Daily Report For Executives 
Jill)' 30, 1993, Frida;' 

GORE SAYS REGULATORY REVIEW ORDER EXPECTED TO HE 

RELEASED IN LATE AUGUST 


Vice President Al Gun; s:uu July 29 that the ndmiolstnuion expects President Clinton to 
n,:least: a new regulatory review executive order in late August, noting Ibat there is no reason 
why the administration would fee! II necessary 10 wait until Congress returns to Washington 
after hs month-long recess. 

Speaking to a group of radio reporters, Gore said no date has been chosen for the release of 
the executive order, which the vice president's staff has been developing with the head of the 
Office of MUflagement and Budget's regulatory affairs office, along with other federal 
officials. 

"Since it is enlirely a Inatler Within the prerogative of the executive branch, there's no 

reason why we would have 10 do 11, or why if would be especially appropriate to wait unlil 

Congress rei urns, so 11 may conle aner the reconciliation victory and before Labor Day, just 

bct.:awst.: that's a t~atural :ime for it to take place," Gore said. 


The vice president dedirled 10 discuss Ihe specifics of tbe appellate role he is expected to 
play on behalf of the presidenl in recommending resolutions to regulatory disputes that arise 
between tbe federal agencIes :md O:-"1B's omce of Informarion and Regulatory Affairs. Gore's 
dispute~resolut;on role IS outlined in the drafl executive order the White House is in the final 
stages or l'd'ining witl: lJlput fW:ll fc<:cr:-;J n:guJalors and membefs of Congress. 

Gore Says OMH To Shoulder RegulatolY Review 

"Unlike in the lasl admlmstrntion, we wa.'1t these decisions to be made primarily in the 

regulatory office sct up for this purpose at OMll," Gore said. 


Referring to the OIRA administrator, the vice president said, "Sally Katzen is an 

Ctlo!'tllousl), capable and cornpelCn! individual who is perfectly suited to this task, and that's 

where the vast majo(ity of these decisions will be made." 


(j·ore sald other deuuls of the t):<ecutive order will be disclosed when the president 
"announces it, "prubnbly in laIc' August " 

The proposed ..!X":CllI1V1.! order would replace Reagan~era orders, including EO 12291 and 

EO 12498, !lnd describes the Climon administration's regulatory philosophy. 


I~ establisbes a system of reder'a] review of existing a~d proposed regul<~tions "that will b~' " 

"' . 



mure open 10 public scrutiny, according to administration officials. II will continlle previous 
administration's rcqUJremcnt for cos~-benefit analysis by federal agencies of ptoposed 
f0gularlolls, but will place more Gl11phaSIS on the non~quMtifiable benefits of federal rules 
than wns true during the Reagan and Bush administrations, The order alSO will set out a 
structure for coordinated regulatory planning among fedQraJ agencies, 

When agencies and OMB cannot agree on a regulatory issue, OIRA will be able to t:ike the 
dispute to Gore and his staff for a recommendation to the president. In helping to resolve tbe 
dispute, Gore will be able to draw 011 tbe input of others withill the execlltive branch, 
mcluding the National ECOllotnJc Council, the Domestic Policy Council, the Office of 
tnvHOtlln-Jntal Policy, the Office of Science llnd Technology Polit.."y-. and the National Security 
Council, among others, according to several administration omciats. 

I'mmoting The National Perfonnance Review 

The vice president took the opponumty to champion the N<ltional Performance Review 
proJliCI he has coordinated for the admmistration, which will recommend ways to "reinvent 
governmt:nt" in a report due Sept 7, Gore promised the report will propose "revolutionary 
changes in the way government manages its business," 

Among those changes, G(He pledged, will be cutS in overhead; an effort to "righl~size 
govt:rnrnenl;" decentralization of dec.is:on-nHlking authorjjy, a re-exammation of 
(¢~ponsibiEtjes among the fcdcn'.l, stale and local governmenls; and changes in budgeling, 
procureUh:lH, personnel, and informntion systems, 

"We're going 10 have it packag\! of spe;;ific changes in evc:-y single CabinDI department and 
every agency," Gore said. 

, '.' 



To: RegulatolY l{:;vicw V.,'mking Group Fctllllmy 17,1993 

Rli \V113.1 and how does or..n~ rcvlCw? 

This is :0 respond 10 qncstlol1 raised during our recent mectin!1 011 wl:.:II, !low and why :bc~ O!'\'lB 
rcvicv.' regulations, 

TBR PUOCESS 
Under the two primary Executive Orders, the President ordercd cxcc~ltivc agcncies to submit a\l 
proposed an.j final rules to OMB for rcvic\.v before publication, O!RA re"tt:ws "IlH\jor" 

regulations w:!b sp;;cial <lltentroll. Regulations so deSignated have economic costs or over $100 
milhun annually, or :lrc projcc;cd"to have significant cffects on employmellt. inflallon or ind~lstl}' 
Viilbility, A regl,lhtiQry impact .1IHilysis (RIA), OOl1C by the agency, must !lccompany major 

reguiatlons at ho:ll proposed and !Inal rulcmaking stages, An RIA assess-cs the C0St$ and benefits 
or the actlOn and its ul!crnativcs, Agencies must s1.lbrnil mnjof' propo$cd r\lles to OMH at least 60 
days before pubEcalion. and major final rules at lenst 30 days berm!! publication, 

REGULATORY AGENDAS 
Currently, OjvlB collects r1gencies Regulator)' Planning Ag.endas :n Ihe :I,:nual "Regulatory 
Pr;:gr:;ll'I of :he US GovCll1mcnt" at1d the "Semi-Annual Rcgul:nory t\gel1d::." ':':le agendas: SCI 

fO:-lh the agency's regulatory plans for the con;ing year. OMB contiu(t$ its fIrst deiailed tC\':cw 
of J.gcllcy l'lIh:making plans through the agenda proccss. 

A 1I00!T 'I'll E HULES TIIAT ()~1B REVIEWS 
Of the rules tll:ll OJ\·lB reviewed ir~ 1991.3% werc majo~ propos;.:;d rule;:. :md 2.7% wele majDr 
fJI1.d rules. NQn-nl:\jor rulcs :,:o;\su:ulcd 9,-1.4'!/0 d all ;ulcs. OMB';; timo.: :'ov '\':V\CW oi' aH ll1:ljOI 
!"u!~s ill 1901 was ~Hl :Ivcr:.lgc 39 days, {"OJ not~ m:ljof rules it was 29 days. 
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Tllere is genera! CO!lScl);<U;< (ha: a m3JOIIlY of lhe 27% of rcguJawry dHutlles arc. fairly non

controversial wilh the ugellcics and result primarily from OMU playing :l coordinu:it\g role 

between agencies. There is lioh: agreement on how often OMB lnsis:s on "sUhS!anlive changes" 


with which the atTt:c!cd al1..:ncy disagrees OMB officials have SU t;0cstcd ill Ihe pasl ihal about 

25% of cllanged rules fall into lhis category of disagreement OMB almosi certainly wins in a 

disagreement wilh an agency. As you know, OMB does not usually make public its comments to 

agencics about rules _. a good deaf of the communication is not In wri ting but over the tctephollc. 


WHAT I)OKS OJll.A LOOK FOJ('? 

OIRA revicw rcgulati{lns to sec if they arc consistcnt wIth Executive Ordcl (2291, Under these 

principles, agencies arc to issue reguladons that arc: 


~ 	 COn:-liS1Clli with law 
~ 	 Arc bused Oll adequate information 

Do Ilot conflict with olher agencies regulations and mandates 
Plovide maximum net benefits to society 
Conform to Administration policies and regulatory principles \0 the cXtent the la\,>, 
permits 

AISQ, rcg.ulations mus; conrorm to other guidelines as welL Some of Ihe Priltciples [he), have 
outlined call for: 

Issuing H~gulafions only on evidence that the benefits wou;t! o~l1wcigh the .:osts; 
Avoiding fi;gul:l1~on uf prices and entry in cm:)pe:ilil'c l1:uk;;,s: 
l'n!scrihing t;lliforn~ s('[Uldards for private goods and se-r\'iccs only where products 
2fC needlessly unsafe, product variations arc wasteful, or prl\,:li<': st;md:trds have 
failed to co:rcct th(! prohlem: 
Basing hcahh :.md safety rcgulalio1l5 on seient:lic risk ~,SSCSSI11~n\s :lI:d addn:ss:ng 
ris:":':: that aT": real ;md l>igpificant ruther dum hypothetic;)1 of f;;mole-: 

t\ddlCss:ng. ends not 1;)CanS in health, safety, and environmental lcgaia!10J1S; 
LIcensing ::md permitting new products swiflly, based on $lHl1tl:trds clearly defined 

in advance; and 
Enc<Hlr:lging unrestricted cxch:\l!gc of priv;:t!c rights 01 ;)b;i~aL\ll:~ that I'IJijUh1!:OllS 
create. 

" ; . 
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ltEMARKS llY PRESIDENT BILL CLINTON 

AND VICE PRESIDENT AL GORE 


AT SIGNING OF EXECUTIVE ORDElt ON REGULATOltY REFORM 

THE WHITE HOUSE, WASHINGTON DC 


THURSDAY, SEPTEMBER 30, 1993 


PRESIDENT CLINTON: Okay, y'all sit down and relax, 

Good morning, ladies and gC:l1lemcn, lUld welcome to another action~packed meeting of 
our aetion-p3cked.administration, Today I am signing an executive order to create a fair. 
open, streamlined system of regulatory review for our government to eliminate improper 
influence, delay, secrecy, .and 10 set tough standards and lime limits for regulation. It's a mOYe 
in keeping with everything else we've tried to do since inauguration day. 

The philosophy of tois administration has always been conSlswnt when it comes to 
regulation. We reject the "if it moves, regulate it" approach, and we reject the idea that we 
can walk away from regulation entirely. We have sought a third way conSistent of the 
philosophy behind the vice president's reinventing government project. with our npproach to 

health care, to export controls. to u whole range of other issues. 

We can't r.;!ject all regulations. MallY of them do a 101 of good things. They protect 
workers in the workplace, shoppers in the grocery stores, children opening !lew toys. nul 
there are others thaI serve no purpose at alL Tbis cxeeutive order wil! p!"o¥ide a way to gel· 
rid of useless, outdated, ~md Uiliieccss .. ry f:!g·dlatlolls that arc outdated, obsolete, expensive, 
and bad for business. 

We're working on the impact of rcguln!LOn on govcmmcilt. too. That's \-vha1 the VlcG 

president's report on f\;{nvcllting government oocs. To improve budget, personnel, and 
procuremeni systems \ ....0 can strip away an awful lot of red tape for all of you, All of you arc 
working yourselves on the focussed review of regulations, and that's why on September the 
11th, as you'll recall, I signed an executive order directing our agencies to eliminate 50 
percent of our internal regulation!>. The next step is reforming the regulatory review process' 
Itself. nlat's what the exccutive order today docs. 

\Ve've already ::;hut down thi! so~callcd Cor:lpeli:ivcncss Council, which closed the back 
door to spe,::ial· interests to get Ollt from under .!egutat)::m.s they didn'{ like, III its place, we 
hiiVC a dramatically different approach, fair, streamlined, responsive, much more straight
forward. ., . . 

Under ·tbe exec'mive order thtltJ'm Signing today, jnvolv~;mcnt by the pn.::;;idcnl.and the vice 
presidcnt in !hc. regulatory l}r~Cess' is strictly limih.:d, The ord~r permits ll~e vice president's . 
rc\'il:w only <II the n.:qut!sl of a cahit!CI or the OMB's OlRA officc. Communications hetween 
While Ilollse staff !llell1~crs. a,nd the public a~t; lil:litc~, tuo, 0;) [nuUcrs ,of r;;goI5t!iQIl. 1!1 ordcr 
10 bt,: u}.;li:~cd in Ihe f,!.lk-ir.ak.ing nroces..s·or :hl? re'{lCW process, they must be mad,c, in writi.ng" 

.. : 

http:writi.ng


and put in the puhlic record, 

JllS\ these chw-lges alone mean thut the days of back door access to undermining the 
lcgu!atory proces.<; is over. But we also want to limit the number of regulations Ihal may be 
reviewed by the Office of Information ~ld Regulatory Affairs, It's very important that we let 
ordlllary regulations be done in a more timely fashion where the people who are going 10 'ge 
affected by them bave more frontMcnd involvement. 

This order requires wriuen justification for rejections of regulations, mandates sunshine 
pfOvisions, requires a publicly available log -- which lhe press will love, (Laughter,) It has 
guiddinL':$ [Jot JUS! fOt review of new regulations, lml -- this is very important -- for revi'ew of 
cxis;iug regulations, too. We should be eliminating regulations even as we have new ones, 

Tbis uffice will ~- this order will lighten the load fot (ogutated industries and make 
government regulations that are needed more efficient. Most of all. it will put behind us the 
politiCS of adversaria!ism that has divided government and industry for too long We saw a 
beginning of what that can mean for America yesterday with the Mnouncement between the 
govcrnmenl and the auto industry of the project to try to triple the fuel efficiency of our cars 
by the end ()f the decade_ "n'31'5 the Sorl of thing we ought to be focusing on in our 
reln.:ionsbips with government and induslry, 

ill tho.! last few weeks, we've seen a remarkable amount of progress- in our nn.tlon, a lot of 
thmgs turning :notHlcl, This IS an important step in thut process, The Wily the government 
;-clates to peoptc whom it musI'regulate or decide whether 10 regulate or not has an eJ1ormous 
umount to do with the credibitity that our government has with all the citizens of our COtmlry 
;Uld wi Ih how \>':C'fc spending their lax money, I am very excited about this. I thiak the wind 
i;; n!)w b..::hinu l:~;, and [ hope we can sec through tbi$ project and cmltirnJC on the road Iha~ 
we :)fC clearly faking now, 

I'd like h) a"k Ihe vice plesiuelll to say a word Of two ubout ihe order. 

VICE, PRESIDENT GORE: Thank you, Mr. President. 

Regulatory reform is an extremely difficult and important challenge, and your learn has' 
a;)j)H'ad:cu !1 \qlh tfcl1lemlmlS dedicatIon, It'~ becn .:I long fHocess We have worked velY 
closely with representatives of the busluGSS community, with public interest groups and 
humlicds of agency regulators, ccmmmls!s and };nvyc;s. 

" BCC~lUS'C we l1:we'included $(1' many people and taken 'th'eir conc't!nis into account,' I';n 
. happy to report 10 you dus morning, Mr: Prcsident: that the 'wars o'ver regulatory revlc~ are' 
r:ow c,imlng'to an end, The exc'Ctlliv(~ order that YO'll arc about"to ~ign is bei!ig pu~fidy 
endorsed this morning' by the Business Roundtable and the Sierra Club, the Chamber of 
COIll:llereo.! a;ld Public Ci:'i~en, NFIB and Oty1t3 Wntcil, and Small Business United and llHUly 

'ut::':';f !.',t,:upc;. both Oil the right and on, the Il.!fc 
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how we regulate, bow we involve the people affected by the process in the decisions !htll arc 
made, how we eliminate the unnecessary and obsolete regulations that arc a burden on our 
economy. and how at the same time we discharge the obligations' to regulate when i1 is 
necessary but only whe:l it is necessary, and whenever it is done in as wis..: a way as possible 
with the least intrusion possible. 

I'd like to thank, Mr. President, Jack Quinn Md Kumiki Gibson on my staff ror the work" 
they've done on this; Sally Katzen, who is heading the Office of ("formation and Regulatory 
Affairs at Oh·1B, and whose appoinlmcrH received universal approval also from tbe right and 
the left, and she's belped tremendously in this; and lim Kohlenberger and Linda Lance on (I1Y 
staff also, and all of the Cabinet members and lbose who worked with tbe Cabinel tllcmber$ 
on regulatory affairs, 

The principles embodied ill this executive order were outlmed in detail in the National 
Performance Review in the section on regulatory reform, and it is a tremendous challenge that 
also requires constant attention. You wHi be issuing along with tbis executive order a set of 
instructions to various people in Ihe executive branch tbat will also emphasize things like 
negoliatcd regulations, so that we avoid all of Ihe fine print, detailed command and control 
approach, and as you suggested in your remarks. inslead focus on the broad objeclives, build 
trust lind contidence and partnership and reach the results that our nation wanlS \1$ to reach 
without all of lh,: constant battling and fighting and unne;;:essary red tape. 

So i: is 11 real step fOl wa~d. Mr President, thank;; to all of lhe people on your :cal~l who 
have made this possible. 

PRESIDENT CUt\'TON: Thank you. 

- - , " 


