A . US. Departmeat of Jostice -
U Office of Legislative Affairs

©." ffice of the Astistam, Anomey Geneeal Wecchingstios, DC. 30530
DRkt anatar ~ . R

~mne Honorable Jewt Gingrlch

Speaker . ’
United Statés House of Representatives
washingtan D. C. 20515

"f\Dear Mr. 8peak

. Enclosed is a legislative proposal to dlsapprove certain
“Asentenclng gul leline amendments recently submitted to Congress hy

the United States Sentencing Commission for a 180-day review

period. The amendmente proposed for Pnngroqqlonal dlqapproVal

relate to two dreas - (1) equalization of cocaine base (crack) !
and cocaine: powder guantities for drug trafficking penaltias, and
(2) revieion of the guidelines applicable to money laundering and

transnctlona 1n property derived from unlawful activity.

These |

sentencing guldellne amendments will take effect November 1,

1995, unless en Act of Congress prov;des otherwise..

The leglshdt;ve proposal would d;sapprove and prevent the

. taking effect dr the two sentencing guideline amendments

described abcve. Tne guideline amwendments relating to crack,

which vere adqpted by a divided sentencing Commission, would .
drastically reduce crack guideline penalties without recogn1z1ng

the signif cand differences between crack and cocaine powder.

‘Crack is'a morq dangerous and harmful substance than cocaine

powder for a number of reasons. It is the more psychologically
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addictive of the two substances through the most common routes oﬁ

admlnlstration. Additionally, the open-air street markets and
crack honses used for the distribution of crack which can be

hroken down iand, parkaged inte very small and inexpensive

quantities for distribution to the most vilnerable meanbers of
society, contribute heavily to the deterioration of neighbarhoods
" and communities. Finally, the guideline amendments relating to

_erack arc. incongz etont with current mandatory ninimum Pcnaltlca-

: The Sentenglng Commission's amendments to the money
" laundering guldellnes are sweepxng in nature and would
"substantially lbwer the penzlties for many serious money

laundering offehses despite the fact that Congress has treated

noney launderlng as a significant oifense subject to 10- or 20-
ear maximum penaltles. The amendments would produce reductions
in sentence with respect to the laundering of proceeds of both

f1nanc1a1 and drug offenses.
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we urge ear1y cnnawdﬁraf1nn of fhlq zmportant lpglslatlve
. proposal to' prevent these unsatxsfactary sentencing guideline

amendments’ from taking effect.

2

The O0ffice of Management and

Budgel has advised that the submission of this legislative
propésal is:consistent with the program of the President.

sincerely.

!

' lmant.lt. Maxrkus -
Acting Asszistant }yhtuax::ear errua:%al
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' Td diséppxoée‘buntenclng guideline amendments relating to cocaine
bdse and monex laundering |
- Be it gnactea by the senate and House of Represantatxves of |
the United States of America in Congress assembled,
' SEC. 1. DI%APJ?RDVAL OF AMENDMENTS RELATING TO Egmxzmon OF
- | CRACK|AND COCAINE POWDER QUANTITIES.

In accordance with sectlon 994(p) of title 28, United States
Code, Amendment nunber § of the “Amendments o the Sentanewﬁg

’Guldellnes, Pollcy Statements, and nfflclal Commentary, " : i
submif?pd hy thL United States Sentenczng Commission to chgress
“on May 1, 1995, is hareby dlsappxpved ard shall not take effect
to the'exten%,it-v o i“ |
(1) méﬁdsJSZDl;l(c) (1) throuyh (14) of the sentencing

' gu;dglineb,

(2) inserts the following sentence in §2D1.1(c) of the

sentencing guidellnes- “'Cocalne,‘ for. the purposes of thls

. guzdellne, includes cocaine hydrochlorlde, cocalne base, and
'crack cocalne “i | '

(3) deleteT "1 gm of Cocalne Base ('Crack’) = 70 kg of

marwhuana" from ‘the COmmentary to §2D1 1 of the sentanclng

{.*guldelznes cqptzoned "Appllcatlon Notes" in Note 10 in thc
Gubdlvzslon cap%ioned RCocaine and other Bchcdule I and II
'stimulan "yl and

: . '
1 : . . |

(4) provldes reasons fqr the amendment, except the reasons
_set forth ip'the seventh paragraph of the discussion emtitled |

#Reason ror Améndment®.

can AL AR vev . V10 L co:er  £6770/50
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- SECI 2. DISAE

AND TRANSACTIONS IN PROPERTY DERIVED FORM UNLAWFUL

ACTIV

In accérda

COde, Amendment numbe.r 18 of the “Amendments to the Sentgncmg

L Guidel:mes. Pol

‘ su.bmtted hy th

on May.l, 1995;

H

annm ~ emvae

2 | , | |
’PROVAL OF AMENDMENTS RETATING TO MONEY LAUNDERING | - .

ITY. [ , _
nce m.th section 994{p) of tltle 28, Umted S‘t:rrrl:esr

icy Statements, and orfaoval rommpntary,

e ﬂhitpﬁ States Qentancing Commission to COngress

'is hereby disapproved and-shall not take effcct.i
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on nay 1,
‘suhmitted to co
l,policy statemew
”’Such amendments

ANALYSIS |

199b, the United States Sentenclng chmi551on

ngress amendments to the! sentenclng guldelznes,

of Congress pro?ides otherwise. The bill would overturn

- goga:ne hase‘an§ nnna;ne powder quantit;es for drug traff;ckzng

penalties, ahd kz) revision of the guiaelines‘applicable to money

' amendments relatlng to two' of the areas, — (1) eqnalizatlnn of

. 1aunder1ng and transactlons in propcrty derived from unlawful

actzvxty.

By way of bnckground, the United States Sentencing

CQmmasszon has éhe power to promulgate amendments to the

I
sentenclng guidélines.

~ i
.amendmen;s to Congress for at least a 180-day rev1ew perlod.

'Sentenczng Guld?llne amendments take effect no 1ater than

'TNovember 1 of t%e calendar. year in whlch submxtted *except to

the extent that

i. . the amendment is otherwqu modlfled or

disapprqﬁed by Act of Congress.® 28 1. 8.C. SQQ4(p) mhe bill

:wculé’inblemént

this provxszon by dlsapprov1ng the Sentenczng

CUEnlBSlQn'G amandments w1th respcot to cocalne base nnd money

? ”laundering.

The sentenwlng guldellne dmendments relating tc cocaine base

‘(usually known as 'crack”), which were adopted by a 4-3 vote of

“the csmmlsslan,

i
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te, and off;cxal commentarY in 2 pumber of areas.
will take effect Navamhér 1, 1995, ﬁﬁless an Act

However, the Comnzssxon must submlt such

would drastlcally reduce crack penaltzes ‘without
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“"partlcularly bﬁcause smoking crack pxoduCes quiuker, more o

. ‘powder.‘ Identitiable social and benavioral changes occur much

" The - most commcﬁ routas of adm;nlstratlon of thc two drugs cause

E pawder. Crack can also be broken down and packaged into very
‘ small and 1nexpen51ve quantatles for dlstributlon and ls thereby
‘ marketed to the most vulnerable members of soc1ety, including

i i "

‘,recognlzing the sign:f1aznt Aifferences between crack ana cocazno'

hyﬁrnrh1nr1&p (cocaine powder). Crack ic 2 more aangerous and

harmfn1 ﬁnhqta re than cocaine pow&er fcr a number of reasonz.

erack . to be: the nore pﬁychologzcally addictive of the subﬁtancesﬁ
|

1ntense, and sﬂurLe:—lastlng effects than snortinq cocaine

nore guickly w%tn the use of crack than with the use of cocalne

:”,‘those of . lower socxoeconomlc status and ynuth- Additionally, the
: }

’First, the COmmisslon has recommended that COngress eliminate the
| "dlfferant1a1 tr?atment of crack anﬂ cocalne powder in the ;

- mandatory minimnm penaltzes currently prov1dea by qtafnra_ In

ape‘n-a‘t'r' strpﬂf markets anad r-rar'-k h(\usas ugea fm-: thg

dlstrlbutzon oficrack contrlbute heavzly to the deterioration of
nexghhorhoods a?d oommunltles. Flnally, the present érack malket
is assoc;ated w?th v1olent crxme to a gleatel exteal thdn that og
cocaine powdex. _ : , ‘ _w 

Destte th?se realities, the Seatencing c¢mm15519n nas taken

two steps to 10Ter crack penaltles to precarlously low 1evels.

’ addltlon the Comm1551cn haq suhmztted an amendment of the

P

" undez the gu1dellnes, ragardless of whether Congress firat
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'spntpn01ng guldellnes to treat crack and cocaine powder allkc i
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L revises the‘statutory minimum penaltxes. As a result ‘an
offandar conV1c¥ed of dxstributxng 50 grams of cradk (about g
500 dpees),:far whom the relevant statute imposes a mandataxy
nipimni'10~£earAterm of xmp:isonmgnt, uould face a gu;dgline, '

‘ Sentehce‘ozgjusL 21-27 months of imprisénment.' 1f such an

offender accepted responsibzllty for n;s or her offense, the :
sentenc1ng guid line range would be 12-18 months of lmprlsonment
. If the court found that such an offender had also played a

i{minimal :role in|the offense, the sentencmq quideline range wc:u.léi1 ‘

be just 4—10 ‘months of 1mprlsonment whlch could be satlsfled by5
f«probatlon wzth conditions of confinement, snch as home dﬂtantion.
'offenqpq nnw qu?jpct to a B-year manaatory minimum prlson term
'(inva1v1ng at least § grams of crack) weuld potcntzally be B
subject to a scntonoxng guxdelzne range of just 0-6 mcnths of
xmprlsonment lf}the defendant &ceepted respoensibility Ic: the
'offense and wer? a minor playez. {

F:um the aﬂove it can be seen that: if Longress adopts the

. .Lcmmission 8 rec!:ommenaamon to treat crack and cocaine powder C o
o

alike for purpoées of the mandatory minlmum penaltles. some ' \
offenses now snbject to a 5~ or 1l0-year mandatory mlnlmum.prlson

tern will poten%zally result in a sentence involving, no rﬁqulred

xprlson tern at ali. ' ‘ S o nk

Evgﬁ ifécb?gress does not adopt the Commission's
récqmméﬁdatién as to mandatory minimum penalties for crack, the
,séntencing gﬁidqliuc ancndmentavthe Comnission7has submittaa

fcreate se:ioﬁs problems. The lovw yuideline sentences bring about
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1inconszstency between the guidélines aﬁd the cﬁrrent statutory

ifsnheme, uith the result that mandaﬁory ninimm sentences will
override napy gmideline sentences and produce snarp c;itts in
eentehcing,é well as resentment among those subject to the
'statutory penaltiee. The sentenclng guldelines should.work in
1concert vith, rather than in opposition to, mandatory mlnimum

- _séntences. iKoreover, the low guldellne sentences will prevail ir

fhé cese offcrack offenders subject to the ‘Sifetybvalve“

,exemﬁtion ffom mandatory minimum senteﬂces,.ls g.s.c. 53553(f)}

. The implemeﬁtatien of these low santences for."eafety-ﬁalve"
‘:defandants may 2lso v:olate the etatutery rcqulrcmcnt that
guldclines implementzng the 'sefety—valve" must prov;de a.

guideline range in which the 1owest term ol 1mp:4bonment is at

|
!

C

. 1eest 24 monLhe for defendants who would bave been subject To a ]

' nandatory minimnm 5-year sentence. V1olent Crime. cantrol and Law

"_morcement Act of 1994, Pub. L. No. 103-322, §80001 (b). (1) (8).

The drastlczrednctlon in guldellne sentences for crack wlll

result in safetv-valve sentences under QSCI 2 of the sentenc1ng

4 guldellnes 1OWEL than 24 months in certain cases, as deqrrlbed
“eﬂaboVe. | '
Far the reasons set forth, Congress should dlsapprove the

l

:«A equallzatxcn of! crack and cocaine powdcr sentences in the

‘sentencing guxdellnes, as prov1ded in section 1 of the prvpoeed

'1egislatlon. While Section 1 would result in the disapprcval oL

1
those portions of sentencing gnideline amendment number 5 that

would equallze crack and cocaine powder traffldklng penaltzes,

aTam  gAUAP K0 ee- ¥1o | | 90ieT
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‘would not affect other portions of the amendment. For example,

the leéisla§EVE propasal wonld not affect the portions of the

~ 'amendneht thet provide enhanced sentences for the use or

ﬁossession:o% a|weapon in the case of any drug traffzcklng

i

‘'offanse or tpat delete the deflnitlon of 'cocaxne base." Nor

‘would the lééis]at;Ve proposal affect the smended guidelines®

"‘treatment of simple pOSbBﬁ&&OH of crack in the same nanner as

simple pOSSESSl?n of cocaine powder. (or course, current

| mandatory minim&m.penalties partazning to the simple posse851on
v ot” certain quantltles of crack would contlnue to apply unless

lrepealed by chqress o)

withcut CQ%gre391onal actlon dlsapprcvzng the ¢guidelines,

the amendments w111 go into effect November 1; 1995. Wh;le the

Department of Justice racngnizes that some adjustmen‘t of the

_cecaznc pawder.

anrrent penalty structure ‘may ba approprlate, any such adjnstment

| nust reflect?the greater dangers ass ocleted vxth crack than

Section 2 of the proposed leglaldt&Oﬂ addresses sentencing :

guzdellne amendaente submitted by the sentencing commlssicn to

o CDngress relating to money laundering and transactions in

:property derivediform unlawvful acthity. Ihe anen&ments were the
:.'product of 1ntense lobbying byAthe Whitefcollar defense her to

lower penalties for money laundering andzrelated activity. The

' quideline amén&mants are sweeping in naturn and would
: substantlally lower the penalties for many sexlous maney

‘ launderlng offenses even though Congress has datcxmlned money

]
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ﬁlaunderlng‘to be a2 significant offense subject to 10- ox.zo-year .

_ naxxmum penalt (dapenaing upon tha offandcr‘~ intent). ]
. The amendmants would perBOe rcductlang 1n sentence w1ﬁh

‘ 'respect, to t;:a laundering of proceeds of bqth financial ioﬂ.‘enbes

‘ané}drﬁé ofﬁgﬁses.-vFor exanple, under the curremt guidélines an.

- offendéi whﬁ lajnders $110,000 worth of [proceeds of a fraud by

.‘engaging in a b & cial transaction knowing that the trénsaction
' 1s designed to conceal the source of the illegal funds (and is
convicted cf violating 18 U.S.C. 1956(&) (1) (8) (1)) would face a |

current guidgliﬁe sentence of 37-46 months ofulmprisonment under

§2s51.1 bf thé sentencing quidelines; Uﬁder the amended guideline
submxtted to Ccngress, the guxdellne range would he just ' Y

‘ 21’27'months .of | imprisonment. 2n offender who commits a szmilar

cffanqe~1nvolv1ng ¢11B 000 w¢rth.of lllegal drug proceadg would

face a currant gulﬁellne eentenco of 51-63 months of
imprlsonment. %ndcr thc recently submltted guldelxne amendments
the guldelzne scntence would ke just 33-41 month of |
"~1mplisonment. ' ' ' :
The commissicn s guidellne cnanges appear to respond in part

|

to the class of money laundering cases in which the money

launderlng activ1ty is not exte351ve 1nc1ua1nq %recexpt and
"deposzt“ cases == those in whlch the money launderlng conduct is |
?lzmlted to de9051t1ng the proceeds of unlawful activity in a
flnan01a1 1nst14ut1on account :dent1f1ah1p to the person whe
commltted’the underlying offense. Whlle the application of the
.ﬁuirent:guid;;inas.fb‘receipt—andfdcpos;t cascg, as’ "ell‘as‘to

; . o |
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‘~cprtaiﬁ oﬁhér cases that do not’inVoiVQgaggravatcd.noney

flaundering actl ity, nay be prcblenatzc — and the Department or

Jue Ptlcc prcpoae? to ‘the Sentencxng Camnissaon a sentencing

) "gnidellne amendment that would have addreabed this problem while

‘preserving qpp:opr;utely tough sentences tor serious noney

' laundering actlvities — past sentencing anomalies arlsing from

A‘relatively rew Lases do not justlfy a sweeping downward

adjustment 1n t?e noney laundering guiﬁellnes.

|

'The broad changes in money launderinq sentences reflected in

~ the: COmm1551on‘s guldellne amendments, f allowed to stand wq11§
_.send a dangerous ‘message that maney 1anndpr1ng assoc1ated with %
;  dxug and othar éprzonq crimes is not v;eveayas_tho graquoffense;
'1t once was-; ‘ | , . |
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