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HABEAS REFORM LEGISLATION AND DNA EVIDENCE

The habeas corpus reform legislation, enacted in S. 725,
would have little or no adverse effect on the p0551b111ty of
u51ng exculpatory DNA evidence.

The habeas reform legislation has no effect on the evidence
that can be admitted at trial, or in state post-conviction
proceedings. Hence, there is no possible effect of limiting the
use of exculpatory DNA evidence in trials for either state or
federal crlmes, or in state court proceedings at any stage of the
pProcess.

The reform legislation only adopts additional limits on
habeas corpus review of state judgments in the federal courts,
and on the corresponding collateral remedy for federal Prisoners.
However, the claims raised in these proceedings are almost
invariably claims that legal (typically constitutional) error
occurred at earlier stages in the process. They are not the
T rremédies cwhich are typically utilized to assert claims that new
.evidence came to llght after trial whlch establlshes the
defendant S innocence.

For example, in a federal case, a defendant who obtainsd DNA
evidence establishing his innocence after conviction would
properly assert the claim by making a motion for a new trial
based on newly discovered evidence under Rule 22 of rhe Federal
Rules of Criminal Procedure. The habeas corpus reform
legislation in $. 735 makes nc change at all in the operation of
this remedy. Likewise, the legislation has no effect at all on
the remedies available in the state courts for raising claims of
newly discovered exculpatory evidence {or on any other state
court remedy).

Beyond all jud1c1al remedies, wrongfully convicted persons
who can prove that they are innocent may obtain executive
clemeéncy in any American jurisdiction. A person who obtained DNA
evidence which proved his innccence at any time could obtain
relief by this means. - The habeas reform legislation has no
effect at all in this area.

Finally, it should be noted that the reform legislation
restricts, but does not eliminate, the collateral remedies that
it does affect. The main changes are: {l)-generally barring
second or subsequent applications by prisoners who have alxeady
done a round of collateral litigation unsuccessfully -- but with
exceptions for cases where the basis of the claim was not

! Prior to the enactment of the reform legislation, the.
Supreme Court had already indicated that pure claims of factual
innocence based on later-discovered evidence would either be

"barred in habeas proceedings or assertable only under the
narrowest of circumstances.
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reasonably available at an earlier point, and the new evidence
establishes a high likelihood of factuzl innocence; (2} limiting
the time for seeking collateral relief in federal court’ -- but.
with excepriodns for cases where the factual basis of the claim
was not reascnably available at an earlier time; and (3}
establishing a more deferential standard of review (essentially a
reasonableness standard} for review of state court decisions by
federal courts in habeas corpus proceedings.

Here as well, the remedies remain available, though subject
to more stringent limitations than under prior law, and_
exXceptions are recognized where a claim is based on newly
discovered evidence -- such as DNA evidence initially developed
after trial -- which may cast doubt on a person’s factual guilc.
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EXECUTIVE OFFICE OF THE PRESIDENT
23-Apr-1996 03:45pm
70+ Todd Stern

FROM: Bruce N. Reed
Domestic Policy Council

SUBJECT: Habeas language in signing stmt

Todd --

The habeas language that Chris Cerf inserted in the statement goes
into far more detail than seems appropriaté here. I realize this
is a controversial issue, but it is also one that could get us in
trouble if we say more than necessary.

I would suggest the following edits to the habeas section.

First, we should say upfront that "I have long sought to
streamline federal appeals for convicted criminals sentenced to-
the death penalty. For too long, in too many cases, endless
death-row appeals have stood in the way of justice being served."

Second, we should drop the sentence "I am advised that one
provision of this important bill could be interpreted in a manner
that would undercut meaningful federal habeas corpus review and
raise profoundly troubling constitutional issues." This sentence
could be used against us, and doesn’'t add anything, since we later
say we don't think it will be interpreted this way.

The rest of that graph and the next graph are fine. But I would.
drop the graph that begins "Section 104 limits evidentiary
hearings”, which looks exactly like what it is -- an abstruse and
unconvincing effort to spin the courts. The more flanks wé expose
on the issue, the more likely our cpponents will find some way to
- use it against us (especially since they're spending all their
time blasting us with the charge that our supposedly liberal
judges will be a bonanza for criminals' rights if the President is
‘re-elected).

Thanks.
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May 12, 1995

TO: Bruce Reed

From: Chris CerfIC%n*im
Re:' Habeas

As we-héd'discussed, attached is a memo reflecting some
preliminary . thinking on habeas. . Ab has suggested a meeting to
try to get a sense of where we are on this. Shall I try to set
it up?’ :

Incidentally, DOJFS'recommehdation, per Seth Waxman, appéars
to be generally in accord with mine.

One new item: The (Democratic) Attorney General of Oklahoma
called yesterday to inform us that he and 15 other AGs have _
written a letter to the President urging him to address habeas
reform in the context of the counterterrorlsm bill. 1I'11 send
you a copy when I receive it. . '

I'd be grateful if you could keep Ab or me informed of any
further developments on this. Thanks.

e



THE WHITE HOUSE
WASHINGTON

May 5, 1995
MEMORANDUM FOR ABNER J. MIKVA
JAMES CASTELLO
FROM: ' CHRIS CERF &é <

SUBJECT: Proposed Habeas Leqislation

At least four versions of habeas reform legislation are
currently making their way through Congress: (1} S$.735
("Hatch/Dole") was introduced last Friday as part of the
"Comprehensive Terrorist Act of 1995; (2) H.R. 729 began life as
part of the "Contract’s" omnibus crime legislation, but was
passed by the House as a separate bill; (3) S.3 is the Senate
version of an omnibus crime bill and contains perhaps the most
radical habeas reform provisions, i.e., a federal court must
defer to a state ruling if the defendant had a *"full and fair"
hearing on the issue; and (4) Title IIX of S$.1607 (the "Biden
bill"), was introduced in the 103rd Congress, and is freguently
cited by the Administration as reflecting its preferred approach.

While this memo focuses on the Hatch/Dole bill, some
familiarity with the other bills may be useful in evaluatlng our
legislative options.

I. Overview of Proposed Habeas Legislation

A. Hatch/Dole

Although it would effect a dramatic reorientation and
curtailment of habeas, the Hatch/Dole bill is in some respects
less radical than the other Republlcan alternatives. Its key
provisions are as follows:

* Imposes a one-year period for filing habeas petition, with
the period running from the latest of (a} the conclusion of
direct review, (b) the date on .which the constitutional
right was recognized by the Supreme Court "and made
retroactively applicable," or (c) the date on which the
" factual predicate of the claim could have been discovered.
{The one-year period is tolled during the pendency of any
state collateral review proceeding.)

* Permits appeals of District Court decisions denying a writ
only upon the issuance of a "Certificate of Appealability"



-2 -

Such a certificate may only issue if the applicant has made
a "substantial showing of a denial of a constitutional
right.® (Under current law, an appeal can be taken if the
appropriate judge issues a "certificate of probable cause."”)

* Tightens up exhaustion requirements, e. g , by prov1d1ng
that states shall not be found to have waived exhaustion
absent an express waiver; also permits courts to deny wrlt
- on ‘the merits notwithstanding failure to exhaust.

* Authorizes issuance of writ in § 2254 cases only if state
- decision "was contrary to or involved an unreasonable
* application of clearly established Federal law, as
determined by the Supreme Court of the United States™ or
"resulted in an unreasonable interpretation of facts"
presented in state court. This is another approach to the
deference notion that has been kicking around since Stone_v.
Powell. While it is different from the "full and fair
adjudication" rule, it is intended to encourage deference to
state decisionmaking in close cases. It represents a very
significant incursion into traditional habeas law in at
least three ways:

1) Most 1mportant1y, it would appear to requ1re
substantial deference in the case of so-called "™mixed
guestions"™ -- issues that turn on the application of
-law to fact. The Supreme Court has long held that such
'mixed guestions warrant de novo review on habeas. See
Miller v. Fenton. Justice Thomas, joined only by the
Chief Justice and Justice Scalia, attempted to overrule
this principle in Wright v. West, prompting an
unusually stinging response from {remarkably) Justice
O’Connor joined (more predictably) by Justice’s Stevens
and Blackmun. (Justice Kennedy also rejected Thomas’s
reasoning.) ' :

2) The meaning of "clearly established™ is murky at
best, as evidenced by qualified immunity law from which
this language seems to have been borrowed.

'3) It is also significant that the federal rule must
have been announced by the Supreme Court. As you know,
many significant and often uncontroversial
constitutional rullngs are made at the Court of Appeals
level and never receive Supreme Court attention.

* Substantially increases federal deference to state court
findings of fact. Under current law, the Ypresumption of

. correctness" can be rebutted, inter alia, upon a showing
that the predicate facts were not adequately developed in
state court or the district court independently concludes
that the factual determination was not "falrly supported by




—3-

the record."™ Moreover, the presumption only applies to
findings made -"after a hearing." Under the proposed change,
the presumption of correctness always applies -- whether or
not there was a hearing -- unless the applicant rebuts it by
clear and convincing evidence. Since, as the following
paragraph explains, he would virtually never be entitled to
a hearing, as a practical matter a habeas applicant could
never carry this burden.

* Significantly curtails power of federal court to conduct
evidentiary hearing. If the applicant failed to develop the
factual basis of the claim in state court, he is only
entitled to a federal evidentiary hearing in limited
circumstances, e.qg., the factual predicate of the claim
could not previously have been discovered and the facts’
underlying the claim establish "by clear and convincing
evidence that but for constitutional error no reasonable
factfinder would have found the applicant guilty of the
underlying offense."

Under current law, a prisoner who fails to develop a
factual claim in state court is entitled to a federal
habeas hearing only if he can meet the same "cause and
prejudice" standard that applies in the case of failure
to raise a legal claim in prior state proceedings.
Keeney v. Tamavo-Reyes (overruling Townsend v. Sain’s
adoption of "deliberate bypass" test in this context).
Keeney was another 5-4 decision that also prompted a
stinging O’Connor dissent.

This provision in the Hatch/Dole bill does more than
merely codify Keeney. Both prongs of the test it
articulates appear to be .even more stringent than the
already highly restrictive "cause" and "preijudice™
standard. For all practical purposes, the adoption of
this provision -- in conjunction with the "“presumption
of correctness" provision ~-- would ellminate federal
habeas hearings.

* Tacitly, but unguestionably, repéals 21 U.S5.C. §848(q},
which requires the appointment of counsel in any cap1ta1
case brought under either §2254 and §2255.

* Imposes 51gn1f1cant new limits on the abllity to pursue a
second or successive petition. Under current ‘law, a court
must hear a successive petition unless it determines that
the applicant has deliberately "withheld the newly asserted
ground" from his/her previous filing. Under the proposed
law, a new claim must be dismissed unless (a).the applicant .
relies on a new and retroactively applicable rule of law or .
{b) the factual predicate for the claim could not have been .
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known and, if proven, would establish by clear and
convincing evidence that he is ‘actually innocent of the
charges. Even then, a second or successive petition may not
be entertained by the district court unless the applicable
Court of Appeals concludes that the applicant has made a
prima facie showing under thls standard.

* Creates special procedures appllcable to capital cases:

- State may have benefit of these procedures only if it
establishes a "mechanism" for the mandatory appointment
and compensation of "competent®" counsel in state post-
conviction proceedings. (Note the absence of a similar.
requirement for direct appeals or competency standards
for defense counsel at trial)

- Upon appointment'of counsel pursuant to above
provision, applicant gets automatic stay of execution
pending timely filing and resoclution of § 2254
petition. (Stay can be lifted if applicant fails to
make a "substantial showing of the denial of a federal
right.")

- No further stay of execution will be granted unless
Court of Appeals approves filing of second or
succe551ve petition.

'— § 2254 petition must be filed within 180 days of
affirmance of conviction on direct appeal, such period
being tolled during pendency of cert petition (from
direct appeal) or state post-conviction proceeding.
(Note: period does not toll during pendency of cert
petition from state post-conviction proceeding.)

~ Limits federal habeas review to claims that "were

- raised and decided" in prior state proceedings unless
based on subsequently discovered evidence or "Supreme
court recognition of a new Federal right."

- Obligates federal courts to "give priority" to
capital cases and to adjudicate habeas claims on an
accelerated schedule. e.q., district courts must rule
on all habeas petitions within 180 days of filing and
Courts of Appeals must rule within 120 days after

filing of last brief. (A district court’s failure to
adhere to the 180 rule is subject to mandamus, which
petition must be resolved by the Court of Appeals
within 30 days.)
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B. S.3_ (Part of Senate Omnibus Crime Bill}

S.3 is substantially identical to Hatch/Dole, with one
important exception. Incorporating the approach of Stone v.
Powell, S.3 provides: _ S -

"An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court
shall not be granted with respect to any claim that has been
fully and fajrly adjudicated in state proceedings."

In contrast, the standard for leave to file an appeal from the
denial of a habeas petition is slightly easier to meet in all
cases and need not be met at all in capital cases.

C. H.R. 729 (Part of "Contract" Crime Bill}).

In most important details, H.R. 729 is similar to both the -
Hatch/Dole bill and S.3. 1Its approach to "deference," however,
is closer teo that of Hatch/Dole. Carefully aveoiding the red flag
of a "full and fair" standard, it nonetheless forbids district '
courts from granting a writ unless (a) the state court’s decision
was based on an arbitrary or unreasonable interpretation of
clearly established Federal law, (b) resulted in a decision that
was based on an arbitrary or unreasonable application of facts to
clearly established Federal law, or (c) resulted in a decision
that was based on an arbitrary or unreasonable finding of fact.

D. The Biden Bill ($.1607).

Like the various Republican bills, the Biden bill
incorporates numerous efficiency enhancing mechanisms, such as
filing deadlines (180 days), limits on successive petitions, etc.
In general, however, these mechanisms are less restrictive than
their Republican counterparts. For example, a court may permit
the filing of an out-~of-time petition if it concludes that the
applicant had adduced new evidence sufficient to "undermine that
court’s confidence -in the factfinder’s determination of guilt."
(Indeed, the bill specifically provides (contrary to Herrara)
that claims of factual innocence are cognizable on habeas and are
not subject to the otherwise applicable rules governing
successive petitions.) In addition, the bill provides that in
capital cases an unsuccessful petitioner may file an appeal
- without the need to obtain a certificate of probable cause.

In addition to these relatively minor distinctions, there
are three important differences between the Biden bill and the
~ Republican bills described above:

First, the Biden bill provides in unambiguous terms that
(with the sole exception of Fourth Amendment claims) "federal - .
courts shall review de novo the rulings of state courts on
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matters of federal law regardless of whether the opportunity for
a full and fair hearing has been provided in the State court."

Second, the bill prescribes in painfully elaborate detail
mandatory competency standards for counsel in all phases of a
capital case, including trial, appeal, state post-conviction
review, and cert petitions. After "finding" that inadequate
representation in capital cases "increases unacceptably the risk
of constitutional and factual error,"™ the bill invokes
Congress’s power under Section 5 of the Fourteenth Amendment.
Thus armed, the bill:

* Requires states to establish a "counsel certification
authority” within 180 days and creates a private cause of
action to enforce any failure to do so.

* Requires this entity to maintain a roster of individuals
who meet specified "minimum counsel standards."  For
example, to be certified as trial counsel the individwal
must have two of the four qualifications set out in subpart
A {(e.dg., 12 jury, including five criminal, trials in the
past 10 years) and one of the qualifications set ocut in
subpart B {(e.g., co-counsel in no fewer than two capital
cases, one of which occurred in the past five years, that
were tried through sentencing.)

* Requires courts to appoint at least two attorneys from the
roster at trial, and one at every subsequent stage.

* Provides that in a capital case in which the state fails
to follow these procedures, a federal habeas court "shall
not® (a) presume state court findings to be correct or (b)
refuse to consider a claim on the ground that it was not
raised previously. In addition, the 180 day limitations
period for filing a first federal habeas petition is tolled
until the state app01nts quallfled counsel under these
procedures.

* Authorizes grants to fund these procedures. (Funding to
states would be equal to federal fundlng to Capltal Resource
Centers.)

Third, the 180 day filihg deadline does not apply in both
capltal and non-capital cases unless the state: prov1des counsel
during state post-conviction proceedings.

I11. prior Statements of Administration Position on Habeas

To date, the administration’s position has been to endorse
the broad Yobjectives™ of the various Republican bills, while
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stating a strong preference for the particular approach taken in
the Biden bill. In particular, the administration favors:

* Making the strict filing deadline conditional on
appointment of counsel in state pest-conviction proceedings
(for both capital and non-capital cases.)

* Requiring states to. appoint counsel meeting minimum
competency standards in all phases of a capital case.

Other than the counsel-related provisions, the
administration has spoken only in broad generalities. Thus,
while generally endorsing an approach in which defendants have
only "“one bite at the apple," the administration has not taken a
direct position on the degree of deference federal courts should
afford prior state proceedings. Nor has the administration
addressed the merits of the significant curtailment of the right
to a plenary habeas hearlng that would be effected by the
Republlcan bills,

III. Legislative Optionms
. There are three basic options:

Cption J: Work aggressively to unbundle habeas from the
counterterrorism bill and deal with it instead in the context of
the cmnibus crime bill. ¢©One variant of this is to unbundle
habeas from counterterrorism, but agree to modifications to §2255
~- the theory being that the Oklahoma terrorists (and all
terrorists) would be tried in federal rather than state court.

Option 2: Agree to bundle habeas with counterterrorism
provided that the Republicans retreat from their bill and accept
a variant of the Biden bill. .

Option 3: Agree to endorse Hatch/Dole with'four.
modifications: : '

1) Delete of the Section 704(d), which adopts the wnght v,
West standard of review.

2) Delete or modify Section 704(e)(2)} which covers the
availability of a plenary evidentiary hearing.

3) Delete Section 704(f), which effectively repeals the
existing statutory entitlement to counsel in federal habeas
proceedings ar151ng out of a capital case.

4) ARdd a section that would condition these new procedures
on an appropriate mechanism for assuring competent counsel
at.all phases of a capital case. This mechanism would
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endorse the spirit of the Biden bill, but not its extraordlnarlly
elaborate detail. :

IV. Analysis

If achievable, the preferred outcome is QOption 3. If
Senator Hatch is prepared to adjust his bill as indicated, this
would have the effect of (a) resolving the contentious habeas-
reform issue in a matter that appears closest to the President's
position; (b) result, on balance, in a meaningful improvement in -
habeas law by making it both swifter (because of the filing
deadlines) and fairer (because it would assure competent counsel
during all phases of a capital cases); (c) avoid the risk of an
even worse habeas bill down the road (e.qg., "full and fair") and -
(d) unbundle habeas from the crime bill, which may well have the
effect of taking the steam out of the Republican effort in this
area. The pitch to Senator Hatch would be: "We're giving you
90% of what you are asking for. Make these relatively modest
concessions, and we'll ‘give up on the Biden bill and resclve this
divisive issue once and for all.®

- If, however, Hatch is unwilling to accept these
modifications -- especially those mandating competent counsel --
we should fall back on Option 1. This, however, is far from an
optimal outcome. My sense from talking to both Justice and
legislative affairs is that the habeas train is coming down the
track and is unstoppable -- especially after the President's

comments on Sixty Minutes. We do not want to put the President

‘iAn the position of having to accept highly objectionable habeas

provisions merely because they are tied to the counterterrorism
bill. Thus, if would be far better to get Hatch to agree to
modify his bill than to fight for -- and fail to achieve -- a
complete unbundling of habeas from the counterterrorism bill.

Nor am I at all persuaded that an agreement to modify only
§2255 would have any significant effect. Hatch would rightly
see this as a transparent ploy since there is relatively little
in §2255 law that needs fixing. Moreover, he would surely insist
on all of the "bad" provisions in the context of § 2255 petitions
that we would want to resist in the state context down the road.
We would have no prospect of winning that important flght if we
have already given up the store under §2255.

Option 2 warrants only brief comment. Everyone, including,
Senator Biden (I'm told) considers the Biden bill dead on
arrival. While we should try to salvage its most important
dimension -- counsel competency standards in capital cases -- we
should not put our money on an otherwlse 1051ng prop051tlon.

V. COnc1u31on

I recommend Option 3 as set out above:
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THE WHITE HOUSE
WASHINGTON

May 12, 1995

MEMORANDUM TC BRUCE REED

FROM: ABNER J. MIKVA Cﬁ%&ﬂ N

RE: Habeas Reform

My sense is that the effort to evaluate our options
pertaining to habeas corpus reform could profit from a higher
level of coordination. My office, legislative affairs, the DPC
and DOJ are all working on the issue. Perhaps a meeting would be
useful to evaluate where we are on this. '
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[J Appropriate Action
[ Let's Discuss

[J Per Our Conversation
[ J Per Your Request

[ Please Return

[l Other




vRA_RIFATIVANGT BWERNCAAL t T HETES 3:_352! v STATE OF OKLAHOMA=

p——— -

||.--.z—-—.l—tl.h..'.-"--“““- W R, Sy = i W A s L ey e .
T ST TR T TR DECALAL T R4

202455214638 2
© NI PR

May 10, 1998

The Honorable Ril)l clinton _
The Fresident of the Unitaed Statas
The White Housa : o
Washington, D.C. 20500

Dear President Clintont

A8 8 bi.partisan Yroup of Attorneys General from our reapective
states, we would like to exprees our support for your efforts to
bring the Ame:t:anuﬁeogle togather in a common reasion ot
support for thoea who have sulfgred frdm thea tragic events i
Oklahoma City. - We aleo appraciata your clear exprassion of
aupgort foz the rule of law, at & time whan these acts of
lawleasness have brought about such human tragedy. '

In this regard, your corments on CB8' 60 Xinutes program
regarding the nead for the reform of faderal habess corpus
procedures is most appropriate, In oux own atates, we continus
to experience endlass appeals and continucus delay. We belisve
that such ahuga of tha criminal justice system produces a |
disrespect for the law, and serves to undermina deterrence.;

This ia particularxly trua with respact to the anforcement Of the
death ponalty. As the Powell Committaa Report noted: i
The relatively small numbar of exscutions as well an ﬂhﬂ
‘dalay in cases where an sexecution has eccurred makos alear
that the pragent aystam of collateral rxeview operates to
fruatrate the law of the 37 atates. .

This aococurately descrides the current status of capltal !.
punishment in the states and unfortunataly portends & similar
fortune for the recently anacted death penaslty provisions gt
Title VI of tha Viclent Crime fontrol and Law Enforcement of
1994, Motions under current Title 28 U.8.C. § 2259 will uce
the same morass of andlase delay and pxocedural manipulat that
the stetes have encountered under Title 28 U.8.C. § 2254. |Thus,
1f we arms to have an affective death penalty oa the stete 4nd

- fedaral levela, laegislative action is necessary.

In this regard, expedited consideration of much legislatica {n
the context of the anti-terrorism bill {s entirely appropriasts.
Unless habeas corpus reform (8 enacted, capital senténces for
such acts of senseloss violance will face endloss jsgal
obatacles, This will undermine the credibility of the sangtions,
and tha expression of eur level of opprobrium as a nation for
actas of terroriam.

e i e e 4 A ——— = —— o ——
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The Honozable Bill c11n|on ' | o
Nay 10, 1995 | o |
Page 2

it is our belief that 8§, 633, thc Habaas Coxpus Reform Act of
1995, is the appropriate vehicle to hring about an effective and
enforoeable death penalty with reapect to both etate and fadaeral
lavels of jurisdiction. Tha enactmant of these provisions is
azsential to our states, and critical to Federal anti-terrbriss
legislation, if the maximum ganction our sooioty hae te otfar
will have real meaning. ' .

Wo again, offer our'auga port for your efforts to lead the nation
‘gat of tha abyss of a tarrible trageay. we aleao offar wuil
camnitment to halp daliver legislatlon to the American peoEla

that will provide an enforceable death penalty for the -
heincur crimas againast Qur citilana. Thank you again for buur
condideration. _ d

8incernly,

» 7
' 7. Jbbﬂja. s
T THEW EBRONDBSER '

Attorney Gerneral of Cklahoma &t:nrniy'ﬁlneril'cf ﬁe

ngylvania

Do Mol

DANIEL B. LUNGREN : DAN MORALES _
Attorney General of california Attorney Ganeral) ot Texas -

SS5IONS
Attbrney General of A1abana

loradso




eesr  BEEOTES FAWIMIE 1 Wit A TS v JdUFR v 9IAIL U URLAMUNA~ CAUERJULTARG @ &

65104!5 1510 ﬂ!EﬂEﬂ.ﬂ + M1 FRX DROADCPST hﬂ!Jﬂ rae

The Honorabla Bill Clinton
Nay 10, 199% .
‘Page 3

LOM STENBERS | ALAN G. uac: |
Atgornny Generil B¢ Nebraske Attorpey Generl1 of Idlho

ey~ s
Attornay Geaera) of Mississippd




THE WHITE HOUSE
C WASHINGTON

May 3, 1995

MEMORANDUM FOR THEMIDENT | f
FROM: BRUCE REED
SUBJECT: Habeas Reform

I. Background

Attached is a Justice Department analysis of tHe habeas reform proposal that- Senate
Republicans have introduced as part of their anti-terrorism.bill. It is largely similar to
habeas provisions the House passed as part of its crime bill in March.

The Administration and the Justice Department have been strong and vocal
supporters of habeas reform. The average delay from sentence to executmn in capltal cases
now stands at nine years.

JIn August 1993, the Attorney General and-Senator Biden won the district attomeys’
- - sal. Biden and Hatch eventually decided to
drop habeas from the crime bill, because Hatch was afraid a Democratic crime bill would
undermine recent Supreme Court decisions that have strengthened prosecutors’ hands, and
Biden was convinced that Republicans had enough support from Southern Democrats to
adopt their tougher version of habeas on the floor. '

Republicans clearly -have the votes in the new Congress, and their bill will attract .
enthusiastic bipartisan support from state’ and local prosecutors. Biden would prefer to see
habeas taken up as a stand-alone measure, rather than as part of the antj-terrorism bill.
Although he is aware that the Admimstranon may accept what the Republlcans pass, he
will not be happy about it.

For the moment, Republicans see habeas as an opportunity to turn the anti-terrorism
debate to their advantage, although it is not clear whether they will insist that it be.
included. Biden and Daschle have let the Republicans know that if habeas remains part of
the anti-terrorism bill, Democrats will start adding anti-gun amendments, such as a
moratorium on repealing the assault ban and a stiffer-ban on cop-killer bullets.

II. Major Issues

The Administration ‘and congressional Republicans are in agreement on the oné
aspect of habeas reform that most people can understand, which is limiting death-penalty



__ppeals to_ one ycgr and one bite at the appje. Although there is deep disagreement among
Democrats and within the Administration about other important details, there is no
disagreement among prosecutors, who strongly supported the House Republican blll and
will strongly support the Senate Republican version.

In broad terms, the major issues irwolve: 1) counsel standards; 2) how much
deference to give state courts; and 3) habeas for federal prisoners.

1. Counsel Standards: The Biden bill would require states to impose higher
counsel than the current federal ones in exchange for curbing habeas appeals; the’
Republican biiis leave standards up to the states. The Justice Department believes we may
~ be able to persuade the Republicans to accept some kind of standards that ensure the qu,a.llty
of lawyering, on the grounds that it is in everybody’s interest to have sound coungel
“standards that help ensure finality. A related issue 18 fcdmmors and

defense counsel to handle habeas litigation. @
@Deference to State Courts: The Republican bills would e 1 codi 7},/\
several recent Supreme Court decisions which require deference to state courts on questlons SC,(

review of those questions. Many prosecutors argue that the Biden bill would weaken
current law; the prosecutors’ groups supported it last year because they were afraid a \%
Democratic Congress might go even further, as it had done in 1992, In the current -

-atmosphere, we will have a hard time getting any changes in this area.

"of fact, law, and applications of law to fact. The Biden bill would allow for independent MG\?

3. Habeas for Federal Prisoners: The Républican bills limit collateral appeals by
federal prisoners under 28 U.S.C. 2255. The Biden bill only addresses appeals by state
prisoners. This means that the Biden bill would not affect the case of Timothy McVeigh.

We should go along with some form of limits on appeals b fe r1soners .ﬁ,\‘ @

III. How to Proceed - o %

The Attorney General would be willing to accept a tougher bill than she and Biden
put forward. The W'hlte House counsel’s ofﬁce would rather see the issue go away

For now, we can continue to argue that we would be happy to take up habeas as a
stand-alone measure after the terrorism bill passes, but this is no time to bring up divisive
issues for partisan advantage. Dole and Hatch may put off habeas to avoid confrontations
over guns. If not, we can try to extract some improvements 'in return for going along with
it in the bill. In the meantime, we will keep meeting with them on a bipartisan basis to
reach agreement on other elements of the anti-terrorism legislation.
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Analvysis of the Spécter-Hatch Habeas Ptoposal (8. 623)

S. 623 contains the current Specter-Hatch habeas proposal.
The major features of this proposal are largely parallel to those,
of the habeas proposal in S. 3, but it corrects many of the
formulation problems and idioayncratic features in the earlier
version. It 1s also c¢loser in several respects to the House-
passed habeas bill (H.R. 728}.

The current proposal is sufficiently improved in comparison
with S. 3, and sufficiently similar to the House bill, that it
will almost certainly enjoy the general support of prosecutors.
Hence, the Senate will probably pass this proposal or something
very close to it. The Senate passed similar reforms in two.
earlier Congresses by large margins (in 8. 1241 of the 1024
Congress and in S. 1763 of the 98th Congressj}.

I. General Habeas Reforms

, Sections 2 through 7 of the kill contain general habeas
reforms that would apply to all types of cases (not just capital
cases). The specific features are as follows:

Section 2 -- habeas filing time limit. Sectioh 2 proposes a
. general one-year time limit for federal habeas filing. The time

limit would generally run from the end of direct review, unless
the petitioner.could show cause for filing at a later time (i.e.,
previous unavailability of the legal or factual basis of a claim
or unlawful state interference with filing). The limitation
period would be tolled while the petitioner was pursuing state
collateral remedies. This is essentially the same as the time
limitation rule for flllng in the House- passed habeas bill (H.R.
729)

Sections 3 and 4 -- appeal of denial of collateral relief.
These sections strengthen in some respects the requirement that a
petitioner must obtain a certificate of probable cause to appeal
a district court’s denial of a writ of habeas corpus. The
requirement of obtaining such a certificate is extended to
federal prisoners who are denied collateral relief by district
courts {in § 2255 motion proceedings),.and 2 regquirement is added
that a judge issuing such a certificate shall indicate which
gpecific issue or issues 1t relatea to. The sections refer to
"certificates of appealability" rather than "certificates of
probable cause;" but this change is purely terminoclogical. The
standard for granting such a certificate -- substantial showing
of the denial of a constitutional right -- would remain the same
‘as in current law. Similar amendments appear in the House habeas
bill. ) '

Section S -- amendments to 28 U.S.C. 2254. This section
contains several amendments to 28 U.$.C. 2254 relating to
exhaustion of state remedies, the scope of habeas review, and
counsel in habeas proceedings.
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With respect to exhaustion of state remedies, section 5
provides that a habeas application may be denied on the merits
notwithstanding the failure of the applicant to exhaust state
remedies, and that a state shall not be deemed to have waived the
exhaustion requirement {(as a precondition for granting habeas
relief) unless it does so expresgssly. The same reforms appear in
the House habeas bill.

Like the House bill, sgection 5 in this bill contains
provisions whith are apparently intended to provide for deference
on federal habeas review to reasonable state court determinations
of a petitioner’s claims. The proposed standard of review breaks
down as follows:

With respect to questions of law, a judgment would not be
overturned on the basis of a state court determination unless it
was contrary to clearly established federal law as determined by
the Supreme Court. Under the rule of Butler v. McKellar, 494
U.S. 407 (1390), federal habeas courts currently do not overturn
judgments on the basis of a state court determination of a
question of law that reflected a reasonable interpretation of
‘Supreme Court precedent at the time the judgment became final.
This is also expressed by saying that a judgment is not teo be
overturned (under the current standards) unless a rule of law
~contrary to the state court‘s determination was dictated by
Supreme Court precedent at the time of finality. The proposal on
this peoint in section 5 of the Specter-Hatch bill could readily
be interpreted as meaning practically the same thlng as the
current standard under Butler v. McKellar '

‘With respect to questlons of appllcatlon of law to fact
(*mixed questions®), a judgment would not be overturned on the
basis of a reasonable state court determination of such a-
gquestion. . Under current standards, federal habeas courts have
exercised lndependent judgment on wmixed questions. However, in
Wright v. West, 112 S.Ct. 2482 (1992), the 3tate argued that
reagonable appllcations of law to fact by state courts should be
entitled to deference, considering that the standards for
reviewing state court determinations of purely legal questions
(undex Butler v, McKellar) and purely factuval questions (under 28§
U.5.C. 2254(d)) are already deferential. The Supreme Court found
it unnecessary to resolve this issue under the facts of the case.
The provision in the Specter-Hatch bill would resclve this issue
in the manner urged by the state in Wright v. Wegt.

With reapect to questions of fact, section 5 of the bill
makeg two changes. First, it provides as part of its general
standard of review that a judgment is not to ke overturned on the
basis of a state court determination of a factual gquestion,
unless the determination was unreasonable in.light of the
evidence presented to the state court. Second, it provides that
state court fact-finding is presumed to be correct, and that the
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petitioner has the burden of rebutting this presumption by clear
and convincing evidence -- strengthening current 28 U.5.C. '
2254 {(d), which conditions the presumption c¢f correctness for

- state court fact-finding on several specificaticons concerning the
gtate proceedings. The practical effect of these changes is
limited, since application of 28' U.S.C. 2254 (d) normally leads to
deference ‘by the habeas court to reasonable state court
resolutions of factual questions under the existing standards.

Section 5 also states that a habeas court may not hold an
evldentlary hearing on a claim whose factual basis was not
developed in state court proceedings, unless cause is shown and”’
the underlying facts of the claim would establish by clear and
convincing evidence that hut for constitutional error, no
reasonable factfinder would have found the applicant guilty.

This is apparently intended to enact a strengthened version of
the rule of Keeney v. Tamayo-Reyvesg, 112 S.Ct. 1715 (1992), under
which a petitioner is generally not allowed to present additional
evidence in federal habeas proceedings relating to a claim
rejected by the state courts unless he can show cause and
prejudice. However, the formulation of the proposed standard on.
this point in section 5 is inadequate. As drafted, the language
is unclear as to whether it is supposed to govern evidentiary
hearings on claims that werxe never raised or were procedurally’
defaulted in. gtate court, or to govern taking. additional evidence
on claims that were decided on the merits by state courts {or

both) .

Finally, secticn 5 provides that appeintment of counsel for
indigents in federal habeas proceedings is to be governed by
Criminal Justice Act (18 U.S.C. 3006A) standards, except as
otherwise provided by rules promulgated by the Supreme Court,
This pregserves mandatory appointment of counsel as required by
rule -- e.g., as provided in Rule 8{(¢) of the § 2254 Rules for
cases in which an evidentiary hearing is held -- but would
otherwise condition appointment on the court’s determination that
‘the interests of justice require appointment. This is consistent
with the current approach for non-capital cases, but Iinconsistent
with the provisions of 21 U.S5.C. 848(g) that require the routine
appointment of counsel for indigents in federal habeas. review of

capltal cages.

Section 6 --_section 2255 amendments. Section 6 proposes a
one-year time limit for applications for collateral relief by
federal prisoners (§ 2255 moticns), which is parallel to the time
limit proposed for federal habeas filing by state prisoners in
section 2 of the bill. The House habeas bill includes the same
time limitation rule for applications for collateral relief by
federal prisoners, except that the basic limitation period 4in the
Houge bill is two years for federal prisoners’ motions rather
than one. Both bills provide for deferral of the start of the
limitation period on a showing of cause.
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Section 6 also includes provisions which are evidently
intended to tighten the standards for bringing second and
successive § 2255 motions, parallel to the bill’s proposal for
limiting second and successive habeas petitions by state :
prisoners (see discussion of section .7 below). However, the
language on this point in section 6 is inadequate, and tends to
conflate the § 2255 motion remedy with the remedy for presenting
claims of newly discovered evidence under Fed.R.Crim.P. 33.-

Section 7 -- limits on second_and successive petitions.
Section 7 tighteng the standards for bringing second and
successive federal habeas petitions by uniformly requiring that
the petitioner raise a claim that was not previcusly presented
‘and show cause for not having raised it earlier, and by requiring
that the underlying facts of the claim must be sufficient to
establish by clear and convincing evidence that but. for
constituticnal error, nc reasonable factfinder would have found
the applicant guilty. This is substantially the same as the
standard proposed in the House bill for successive petitions in
capital cases under the "Powel] Committee" provieions.

Section 7 also provides that a successive petition must be
initially presented to an appellate panel for a determination
whether the petitioner has made a prima facie showing of
satisfaction of the successive petition standard. The
effectiveness of this approach as a screening mechanism is ,
"questionable, and it will take up additicnal time by running this
threshold issue before appellate panels. However, the current
vergion of this proposal in section 7 states that the appellate
panel must make the required determination within 30 days of. the
filing of the motion. Hence, any delay resultlng from this:
provision would be llmlted

"Powell Committee" Procedures for Capital Cases

Section 8 contains the bill‘s version of the "Powell
Committee™ proposal, under which states have the benefit of
stronger finality rules on federal habeas review if they extend
appointment of counsel for indigents in capital cases to state’
collateral proceedings, and set standards of competency for such
counsel. '

Most of the features of this proposal are the same as or
very similar to the: corresponding features of the "Powell
Committee” provisions in the House bill: Both bills propose a
general 180 day time limit for federal habeas filing under these
procedures, subject teo tolling while state ccllateral review is
taking place. Both bills provide for an essentially automatic
stay of execution, continuing until the end of state collateral
review. Both bills condition.successive petitions on the
satisfaction of the same restrictive standard {see discussion of
section 7 above) . :

:
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Like the House bill, section 8 of the current Specter-Hatch .
proposal sets time llmltS for concludlng the litigation of
capital habeas petitions that are subject to the "Powell
Committee” procedures, but lts specific standards on this point
are different. Under section 8, a district court would have to
decide a petition within 180 days of filing, subject to a
possible 30 day extension, and 120 days would generally be
allowed for a court of appeals’ decision, following the
conclusion of briefing. Like S. 3, section 8 lists criteria for
the district court to consider in deciding whether to grant an
extension ¢f time which are in some respects unclear or of
dubious relevance. However, since the application ¢f these
criteria could at most result in the extension of a basic 180
period by 30 days. their practical significance is limited.

Finally, section 8 provides that a habeas petition subject

to the "Powell Committee" procedures cannot be amended after the

state files its answer, except on grounds that would justlfy
Entertalnlng a successive petition.

III. Other Matters

Section 9 makes changes inlzi U.S$.C. 848 (g) which are

evidently intended as conforming changes to certain amendments in

"section 5 (see the final paragraph in the discussion of sect10n 5
above} . : _

Section 9 also provides that ex .parte requests to the court
to authorize payment for expert and investigative services shall
not be allowed unless a proper showing is made concerning the
need for confidentiality. According to prosecutors, c¢ounsel
representing state capital defendants in federal habeas
proceedings currently use these ex parte proceedings to establish
a relationship with the court and to pitch their cases before the
state has had any contact with the court or an opportunity to
respond. This part of section 9 evidently responds to that
concern. s :

: Finally,'section 10 states:a generél severabillity rule for
the bill. : ' C

D



THE WHITE HOUSE

WASHINGTON

May 3, 1995

MEMORANDUM FOR THE PRESIDENT -
FROM:  BRUCE REED

SUBJECT: Habeas Reform

I. Background

Attached is a Justice Department andlysis of the habeas reform proposal that Senate
Republicans have introduced as part of their anti-terrorism bill. It is largely similar to.
habeas provisions the House passed as part of its crime bill in March.

The Administration and the Justice Department have been strong and vocal
supporters of habeas reform. The average delay from sentence to execution in capital cases
- now stands at nine years.

In August 1993, the Attomey General and Senator Biden won the district attomneys’
support for a one-year, one-appeal reform proposal. Biden and Hatch eventually decided to
drop habeas from the crime bill, because Hatch was afraid a Democratic crime bill would
undermine recent Supreme Court decisions that have strengthened prosecutors’ hands, and
Biden was convinced that Republicans had enough support from Southem Democrats to
~ adopt their tougher version of habeas on the floor. :

Republicans clearly have the votes in the new Congress, and their bill will attract
enthusiastic bipartisan support from state and local prosecutors. Biden would prefer to see
habeas taken up as a-stand-alone measure, rather than as part of the anti-terrorism bill.
Although he is aware that the Administration may accept what the Republicans pass, he
will not be happy about it.

_ For'the moment, Republicans see habeas as an opportunity to turn the anti-terrorism
“debate to their advantage, although it is not clear whether they will insist that it be
included. Biden and Daschle have let the Republicans know that if habeas remains part of
the anti-terrorism biil, Democrats will start adding anti-gun amendments, such as a
moratorium on repealing the assauit ban and a stiffer ban on cop-killer builets.

II. Major Issucs

The Administration and congressional Republicans ar_é in agreement on the one
aspect of habeas reform that most people can understand, which is limiting death-penalty



appeals to one year and one bite at the apple. Although there is deep disagreement among
Democrats and within the Administration about other important details, there is no -
disagreement among prosecutors, who strongly supported the House Republican bill and
will strongly support the Senate Republican version. '

In broad terms, theé major- issues involve: 1) counsel standards; 2) how much
deference to give state courts; and 3) habeas for federal prlsoners

1. Counsel Standards: The Blden bill would require states to impose higher
counsel standards than the current federal ones in exchange for curbing habeas appeals; the
Republican bills leave standards up to the states. The Justice Department believes we may
be able to persuade the Republicans to accept some kind of standards that ensure the quality
of lawyering, on the grounds that it is in everybody’s interest to have sound counsel

standards that help ensure finality. A related issue is federal funding for prosecutors and
~ defense counsel to handle habeas litigation.

2. Deference to State Courts: The Republican bills would essentially codify
several recent Supreme Court decisions which require deference to state courts on questions
of fact, law, and applications of law to fact. The Biden bill would allow for independent
review of those questions. Many prosecutors argue that the Biden bill would weaken
current law; the prosecutors’ groups supported it last year because they were afraid a
Democratic Congress might go even further, as it had done in 1992. In the current
atmosphere, we will have a hard time getting any changes in this area.

3. Habeas for Federal Prisoners: The Republican bills limit collateral appeals by
federal prisoners under 28 U.S.C. 2255. The Biden bill only addresses appeals by state
prisoners. This means that the Biden bill would not affect the case of Timothy McVeigh.
We should go along-with some form of limits on appeals by federal prisoners. '

III. How to Proceed

The Attomey General would be willing to accept a tougher bill than she and Blden
put forward. The White House counsel’s office would rather see the issue go away.

_ For now, we can continue to argue that we would be happy to take up habeas as a
stand-alone measure after the terrorism bill passes, but this is no time to bring up divisive
issues for partisan advantage. Dole and Hatch may put off habeas to avoid confrontations
over guns. If not, we can try to extract some improvements in return for going along with
it in the bill. In the meantime, we will keep meeting with them on a bipartisan basis to

reach agreement on other elements of the anti-terrorism legislation.



Analveis o the Specter-H tch Habeas Pro osal (5. 623

s. 623 contalns the current Specter Hatch habeas proposal-
The major features of this proposal are largely parallel to those.
of the habeas proposal in 8. 3, but it corrects many of the
formulation problems and idiosyncratic features in the earlier
version. It i1s also closer in several respects to the House-
passed habeas bill (H.R. 729}. : : -

The current proposal is sufficiently improved in comparison
with §. 3, and sufficiently similar te the House bill, that it
'will almost certainly enjoy the general support of prosecutors. .
Hence, the Senate will prcbably passgs this proposal or scmething
very close to it. The Senate passed similar reforms in two
earlier Congresses by large margins {(in S. 1241 of the 1062d
Congress and in S- 1763 of the 98th Congress).

i. General Habeas Reﬁorms

Sections 2 through 7 of the bill contain general habeas o
reforms that would apply to all types.of cases (not just capital
cases). The specific features are as follows: :

Section 2 -- habeas filing time limit. Section 2 proposes a
general one-year time limit for federal habeas filing. The time
limit would generally run from the end of direct review, unless
the petitioner could show cause for filing at a later time (i.e.
previous unavailability of the legal or factual basis of a clalm
_or unlawful state interference with filing). The limitation
period would be tolled while the petitioner was pursuing state’
c¢ollateral remedies. This is essentially the same as the time
11m1tatlon rule for flllng An- the House passed habeas bill {H.R.
729} . . :

Sections 3 and 4 -- appeal of denial of collateral relief.
‘These sections strengthen in some respects the regquirement that a
petitioner must obtain a certificate of probable cause to appeal
a district court‘s denial of a writ of habeas corpus. The )
requirement, of obtaining such a certificate is extended to '
federal prisconers who are denied collateral relief by district
courts (in .§ 2255 motion proceedings), and a requirement is added
that a judge issuing such a certificate shall indicate which
gpecific issue or issues it relates to. The sections refer to
ncertificates of appealability" rather than "certificates of
probable cause,* but this c¢hange is purely terminoclogical. The
standard for granting such a certificate -- substantial showing
of the deniazal of a constitutional right -- would remain the same
‘ag¢ in current law. Similar amendments appear in the House habeas:
bill. - L : '

Section S -- gmendments to 28 U.§.C. 2254. . This section
contains several amendments to 28 U.S.C. 2254 relatlng to
exhaustion of state remedies, the scope of habeas review, and
‘counsel in habeas proceedings. : :
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With respect to exhaustion of state remedies, secticn S
provides that a habeas application way be denied on the merits
notwithstanding the failurxre of the applicant to exhaust state
remedies, and that a state shall not be deemed to have waived the
exhaustion requirement: {as a precondition for granting habeas
relief) unless it does so expressly The same reforms appear in
the House habeas bill. '

Like the House blll, section 5 in this bill contains
provisions which are apparently intended to provide for deference
on federal habeas review to reasonable state court determinations
of a petitioner’s claims. The proposed standaxrd of review breaks
down as fellows: : ' _ .

With respect to questions of law, a judgmeént would not be
overturned on the basis of a state court determination unless ‘it
was contrary to clearly established federal law as determined by
the Supreme Court. Under the rule of Butler v. McKellar, 494
U.S. 407 (1990), federal habeas courts currently do not overturn
judgments on the basis of a state court determination of a
question of law that reflected a reasonable interpretation of
Supreme Court precedent at the time the judgment became final.
This is als¢o expressed by saying that a judgment is not to be
overturned (under the current standards) unless a rule of law
contrary to the state court’s determination was dictated by
Supreme Court precedent at the time of finality. The propogal on
- this point in section 5 of the Specter-Hatch bill could readily

be interpreted as meaning practically the same thing as the ‘
- current standard underx Butler V. McKellar : :

. With reapect to questions of appllcatlon of law to fact
{"mixed questions®}, a judgment would not be overturned on the
basis of a reasconable state court determination of gsuch a
question. Under current standards, federal habeas courts have
exercised independent judgment on mixed questions.  However, in
Wright v, West, 112 S.Ct. 2482 (1992), the state argued that
reasonable applications of law to fact by state courts sheuld be
entitled to deference, considering that the standards for
‘reviewing state court determinations of purely legal questions
{(under Butler v. McKellar) and purely factual questions {(under 28
U.85.C. 2254(d}} are already deferential. The Supreme Court found
it unnecessary tc resolve this issue under the facts of the case.
The provision in the Specter-Hatch bill would resclve this issue
in the manner urged by the state in Wright v. West.

With respect to questions of fact, section 5 of the bill
makes two changes First, it prov1des as part of its general
standard of review that a judgment is neot to be overturned on. the
basis of a state court determination of a factual question,
uniess the determination was unreascnable in light of the
evidence presented to the state court. Second, it provides that
state court fact-finding is presumed to be cerrect, and that the
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petitioner has the burden of rebuttlng this presumption by clear
and convincing evidence ~- strengthening c¢urrent 28 U.S.C.

2254 (d4), which conditions the presumption of c¢orrectness for

. state court fact~finding on several specifications concerning the
state proceedings. The practical effect of these changes is
limited, since application of 28 U.S8.€. 2254(8) normally leads to
deference by the habeas court to reasconable state court
resolutions of factual questions under the existing standards.

Section S also states that a habeas court may not hold an
ev1dent1ary hearing on a claim whose factual basis was not
developed in state court proceedings, unless cause 1s shown and
the underlying facts of the claim would establish by clear and
convincing evidence that but for constitutional error, no
reasonable factfinder would have found the applicant guilty.

This is apparently intended to enact a strengthened version of
the rule of Keeney v. Tamayo-Reveg, 112 S.Ct. 1715 (19%%2), under
which a petiticner is generally not allowed tco present additional
evidence in federal habeas proceedings relating to a claim
rejected by the state courts unless he can show cause and
prejudice. However, the formulation of the proposed standard on
this point in section S is inadequate. As drafted, the language
is unclear as to whether it is supposed to govern evidentiary
hearings on claims that were never raised or were procedurally
defaulted in state court, or to govern taking.additicnal evidence
on claims that were decided on the merits by state courts (or
both) .

Flnally, section S provides that app01ntment of counsel for
indigents in federal habeas proceedings is to be governed by
Criminal Justice Act (18 U.S.C. 3006A) standards, except as
otherwise provided by rules promulgated by the Supreme Court.
This preserves mandatory appointment of counsel as required by
rule -- e.g., as provided in Rule 8{(c} of the § 2254 Rules for
cases in which an evidentiary hearing is held -- but would
otherwise condition appointment on the court’s determination that
the interests of justice require appointment. This is consistent
with the current approach for non-capital cases, but. inconsistent
with the provisions of 21 U.S.C. 848(g) that require the routine
appointment of counsel for 1nd1gents in federal habeas review of
~ capital cases.

Section 6 -- section 2255 amendments. Section 6 proposes a
one-year time limit for applicaticns for collateral relief by
fedexal prisoners (§ 2255 motions), which is parallel to the time
limit proposed for federal habeas filing by state prisoners in
section 2 of the bill. The House habeas bill includes the same
 time limitation rule for applications for collateral relief by
- federal prisoners, except that the basic limitation period in the
House bill is two years for federal prisoners’ motions rather
than one. Both bills provide for deferral of the start of the
limitation period on a showing of cause.
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Sectlon 6 also includes provisions which are evidently
intended to tighten the standards for bringing second and’
successive § 2255 motiong, parallel to the bill’s proposal for
limiting second and successive habeas petitions by state
prisoners (see discussion of section 7 below). However, the
language on this point in section 6 is inadequate, and tends to
conflate the § 2255 motion remedy with the remedy for presenting
claims ¢f newly discovered evidence under Fed.R.Crim.P. 33.

Section 7 -- limits on second and successive petitions.
'Section 7 tightens the standards for bringing second and
successive federal habeas petitions by uniformly requiring that
the petitioner raise a claim that was not previously presented
and show cause for not having raised it earlier, and by requiring
that the underlying facts of the claim must be sufficient to
establish by clear and convincing evidence that but. for
constitutional error, no reasonable factfinder would have found
the applicant gullty This is substantially the same as the
standard proposed in the House bill for successive petitions in
capital cases under the *Powell Committee” provieions.

Section 7 also provides that a successive petition must be
initially presented to an appellate panel for a determination
whether the petitioner has made a prima facie showing of
satisfaction of the successive petition standard. The
effectiveness of this approach as a screening mechanism is
questlonable, and it will take up additional time by running this
_threshold issue before appellate panels. However, the current

version ‘of this proposal in section 7 states that the appellate
panel must make the required determination within 30 days of the
-filing of the motion. Hence, any delay resultlng from this
provision would be limited. : . :

I7. "Powe Committee® Procedures for Capital Cases

. Section 8 contains the bill‘s version of the "Powell
Committee® proposal, under which states have the ‘benefit of
stronger finality rules on federal habeas review if they extend
appointment of counsel for indigents in capital cases to state
collateral proceedings, and set standards of competency for such
counsel.

Most of the features of this proposal axe the. same as or
very similar to the corresponding features of the "Powell
Committee" provisions in the House kill: Both bills propose a
general 180 day time limit for federal habeas filing under these
procedures, subject to tolling while state collateral review is
taking place. Both bills provide for an essentially automatic
stay of. execution, continuing until the end of state .collateral
review. Both bills conditrion.successive petitions on the
sati sfactlon of the same restrlcglve standard {see discussion of

section 7 above}.
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Like the House bill, section 8 of the current Specter-Hatch
proposal sets time limits for concluding the litigation of -
capital habeas petitions that are subject to the "Powell
Committee" procedures, but its specific standards on this point
are different. Under section 8, a district court would have to
decide a petition within 1806 days of filing, subject to a
possible 30 day extension, and 120 days would generally be
allowed for a court of appeals’ decision, following the
conclusion of brlefing. Like S. 3, section 8 lists criteria for
the district court to consider in deciding whether to grant an
extension of time which are in some respects unclear or of
dubious relevance. However, since the appllcation of these
criteria could at most result in the extension of a basic 180
period by 30 days, their practical significance is limited.

Finally, section 8 provides that a habeas petitiocn subject
to the "Powell Committee" procedures cannot be amended after the
state files its answer, except on grounds that would justify
entertaining a successive petition.

IIT. Other Matterg

Section 2 makes changes in 21 U.S.C. 848(g) which are: _
evidently intended as conforming changes to certain amendments in
section 5 (see the final paragraph in the discussion of section §

above) .

Section 9 also provides that ex parte reguests to the court
to authorize payment for expert and investigative services shall
not be allowed unless a proper showing is made concerning the
need for confidentiality. According to prosecutors, counsel
representing state capital defendants in federal habeas
praoceedings currently use these ex parte proceedings to establish
a relationship with the court and to pitch their cases before the
state has had any contact with the court or an opportunity to
respond. This part of section 9 evidently responds to that
concermn. : -

Finally, section 10'staté§ a general severability rule for
the bill. ' ' '
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SdBJECT:  Provisions Affecting Eeder E;isoners in the Pendtqg
: Eabeas Corpus  Reform- Er0posals _

_ The collateral remcdy for federal prisoners is’ the metion
remedy under 28 U.S.C. § 225%5. 'This remedy plays essentially the
same role in federal cases as state collateral remedies in state
cases. TFollowing the conclusion of direct review, a federal
prisoner can collaterally attack his conviction and sentence by
filing a § 2255 motion in the district court that sentenced him.

The § 2255 motion remédy provides an avenue for prolenging
litigation almost 1ndef1n1tely, since there is no time limit on
filing, and the rejection of an initial motien does not
necessarily bar the priscner from filing later motions relating
to the same judgment. The potential effects are particularly

. acute in capital cases, because the sentence cannot be carried
out while litigation continues. '

The Biden habeas proposal (in S. 1607 of the 1034 Congress),
which the Department has supported, is almost excluslvely '
concerned with habeas corpus litigation by state prisoners, and
.incorpeorates no measures to limit delay or repetitive litigation
by federal prisoners., However, both the current House-passed:
habeas bKill "(H.R. 729) and the current Specter~Hatch habeas bill
in the Senate (S8..623} contain provisions limiting § 2255 motions
by federal prisohers. ' The proposed changes dre as follows:

I. Time Limits for. Filing

S. 623 sets a one year time limit for filing § 2255 motions,
normally running from the time when the judgment becomes final
{i.e., the end of direct review). . The start ot the limitation
period would be deferred if the offender could show cause for not
filing earlier -~ in essence, in case the legal or factual basis
of the claim was not previously available or in case of unlawful
governmental interference with filing. The House bill, H.R. 729,
has substantially the same provision, but with a two year
limitation period. Under current law, there is no time limit on

. filing § 2255 motions. ' '

TI. ;m;fation uf Successive, Motlons

S. 623 also generally llmlts second or auccesqxve § 2255
motions to cases where the legal basis of the claim was not
previously available, or the factual basis of the claim was not
previously available and the newly discovered facts would be
sufficient to establish by clear and convincing evidence that no
reasonable factfinder wduld have found the movant guilty of the
offense. There is no comparable provisiom in the House bill
affecting § 2255 motions. The Senate bill provision is more

- restrictive than existing standards, which generally just reguire
a showlng of cause and prE]udlCe to justlfy brlnqlng a second or ..
succe551ve motion. -
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ITI. Special Expedition Reguirements énd-Timé Limits_for
Concluding the Litigatjon of § 2255 Motions in Capjtal Cases

Both S. 8§23 and H.R. 729 provide that § 2255 motions by
prisonere under sentences of death must be given priority by the
district court and by the tourt of appeals cver all noncapjtal
matters. The House bill also apparently makes applicable to
§ 2255 motions in capital cases definite time limits for
deciding the motien.-- generally 60 days after final argument in
the district court and %0 days after the conclusion of ‘briefing
in the court of appeals. There are no cpmparable provlslons

- under ex15t1ng law. Lo '

Requiring a Certificate of Probable gause tc Apgeal the

Denial of a § 2255 Motion

Both €. 623 and H.R. 729 prdvide that a district;court's
denial of a § 2255 motion cannot be appealed unless a judge -

- issues a certificate of probable cause (certifying that the.
movant has made a substantial showing of the denial of a federal
right). This extends a limitation on appeals of denial of
collateral reliet which, under current law, eonly applles to .

: habeas corpus- pctltlons by state prlsoners. :
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Analysis of the Specter-Hatch Habeas Proposal (S, 623)

5. 623 contains the current Specter-Hatch habeas proposal.
The major features of this proposal are largely parallel to those.
of the habeas\proposal in S. 3, but it corrects many of the
formulation- problems and 1dlosyncrat1c features in the earlier
vergion. It is also closexr in several respects to the House-
passed habeas bill (H.R. 728%8}. .

The current proposal is sufficiently lmprovad in comparison
with S. 3, and sufficiently similar to the House bill, that it
will almost certainly enjoy the general- support of prosecutors.

- Hence, the Senate will probably pass this proposal or something
very close to it. The Senate passed similar reforms in two
earlier Congresses by large wmargins {in S. 1241 of the 102d
Congress and in 8. 1763 of the 98th Ceongress).

I. General Habeas Reforms

Sections 2 through 7 of the bill contain general habeas
reforms that would apply to all types of cases (not just capital
cases). The specific features are as follows:

Section 2 -- habeas filing time limit. Section 2 proposes a
general one-year time limit for federal habeas filing. The time
limit would generally run from the end of direct review, unless
the petitioner could show cause for filing at a later time (i.e.,
previous unavailability of the legal or factual basis of a claim
or unlawful state interference with filing). The limitation
period would be tolled while the petitioner was pursuing state
collateral remedies. This is essentially the same as the time
limitation rule for filing in the House-passed habeas bill (H.R.
729) .

Sections 3 and 4 ~-- appeal of denial of collateral relief.
These sections strengthen in some respects the regquirement that a
petitioner must obtain a certificate of probable cause to appeal
a district court’s denial of a writ of habeas coxpus. The
requirement of obtaining such a certificate is extended to
federal prisoners who are denied collateral relief by district
courts {in § 2255 motion proceedings), and a requirement is added
that a judge issuing such a certificate shall indicate which-
gpecific issue or issues it relates to. The sections refer to
"certificates of appealability" rather than "certificates of
probable cause;" but this change is purely terminological. The
standard for granting such a certificate -- substantial showing
of the denial of a constitutional right -- would remain the same
‘as in current law. Similar amendments appear in the House habeas
bill.

Section & -- amendments to 28 U.S.C. 2254. This section
contains several amendments to 28 U.S.C. 2254 relating to
exhaustion of state remedies, the scope of habeas review, and
counsel in habeas proceedings.
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- With respect to exhaustion of state remedies, section 5°
provides that a habeas application may be denied on the merits
neotwithstanding the failuxe of the applicant to exhaust state
remedies, and that a state shall nct be deemed to have waived the
exhaustion requirement (as a precondition for granting habeas
relief) unless it does so expressly. The same reforms appear in
the House habeas bill.

Like the House bill, section S in this bill contains
provisions which are apparently intended to provide for deference
on federal habeas review to reasonable state court determinations’
of a petitioner‘'s claims. The proposed standard of review breaks
down as folleows:

With respect to questions of law, a judgmént would not be
overturned on the basis of a state court determination unless it
was contrary to clearly established federal law as determined by
the Supreme Court. Under the rule of Butler v. McKellar, 494
U.S8. 407 {1990), federal habeas courts currently do not overturn
judgments on the basis of a state court determination of a
question of law that reflected a reascnable interpretation of
Supreme Court precedent at the time the judgment became final.
This is also expressed by saying that a judgment is not to be
overturned (under the current standards) unless a rule of law
contrary to the state court’s determinaticn was dictated by
Supreme Court precedent at the time of finality. The proposal on
this point in section 5 of the Specter-Hatch bill could readily
be interpreted as meaning practically the same thing as the
current standard under Butler v. McKellar.

With respect to questicns of application of law to fact
("mixed questions"), a judgment would not be overturned on the
bagis of a reasonable state court determination of such a -
question. Under current standards, federal habeas courts have
exercised independent judgment on mixed questions. However, in
Wright v. West, 112 §.Ct. 2482 (1992), the state argued that

-ryeasonable applications of law to fact by state courtsa should be
entitled to deference, considering that the standards for
reviewing state court determinations of purely legal questions
(under Butler v, McKellar)} and purely factual questions (under 28
U.S.C. 2254(d)) are already deferential. The Supreme Court fcund
it unnecessary to resclve this issue under the facts of the case.
The provision in the Specter-Hatch bill would resolve this 1ssue
in the manner urged by the state in Wright v. West.

With reapect to questions of fact, section 5 of the bill
makes two changes. First, it provides as part of its general
standard of review that a judgment is not to be overturned on the
basis of a state court determination of a factual guestion,
unless the determination was unreascnable in light of the
evidence presented to the state court. Second, it provides that

state court fact-finding is presumed to be correct, and that the



_3...
petitioner has the burden of vebutting this presumption by clear
and convincing evidence -- strengthening current .28 U.S.C. '
2254 (d), which conditicons the presumption of correctness for
state court fact-finding on several gpecifications concerning the
gtate proceedings. The practical effect cf these changes is
limited, since application of 28 U.S8.C. 2254 (d) normally leads to

deference by the habeas court to reascnable state court
rescolutions of factual guestions under the existing standards.

Section 5 also states that a habeas court may nct hold an
evidentiary hearing on a claim whose factual basis was not
developed in state court proceedings, unless cause is shown and
the underlying facts of the claim woculd establish by clear and
convincing evidence that but for constitutional error, no
reasonable factfinder would have found the applicant guilty.

This is apparently intended to enact a strengthened version of
the rule of Keeney ¥. Tamayc-Reyeg, 112 S.Ct. 1715 (1992), under
" which 2 petitioner is generally not allowed to present additional
“evidence in federal habeas proceedings relating tec a claim
rejected by the state courts unless he can show cause and
prejudice, However, the formulation of the proposed standard on
this point in .section 5 is inadequate. ‘As drafted, the language
is unclear as to whether it is supposed to govern evidentiary
hearings on claims that were never raised or were procedurally
defaulted in state court, or to govern taking additicnal evidence
on claims that were decided on the merits by state courts (or
both) .

Finally, section 5 provides that appointment of counsel for
indigents in federal habeas proceedings is to be governed by
Criminal Justice Act (18 U.S.C. 3006A) standards, eXxcept as
otherwise provided by rules promulgated by the Supreme Court.
This preserves mandatory appointment of counsel as required by
rule -- e.g., as provided in Rule 8(c) of the § 2254 Rules for
cases in which an evidentiary hearing is held -- but would
otherwise condition appointment on the court’s determination that
the interests of justice require appointment. This is consistent
with the current approach for non-capital cases, but incconsistent
with the provisions of 21 U.S.C. 848(q) that require the routine
appointment of counsel for 1ndlgents in federal habeas review of
capltal cases.

Section 6 -- section 2255 amendments. Section € proposes a
cne-year time limit for applications for collateral relief by

federal priscners (§ 2255 motions), which is parallel to the time
limit proposed for federal habeas filing by state prisoners in
section 2 of the bill. The House habeas bill includes the same
time limitation rule for applications for collateral relief by
federal prisoners, except that the basic limitation pericd in the
House bill is two years for federal priscners’ motions rather
than one. Both bills provide for deferral of the start of the
limitation period on a showing of cause.
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Section €6 also includes provisions which are evidently
intended to tighten the standards for bringing second and
successive § 2255 motions, parallel to the bill’s proposal for
limiting second and successive habeas petitions by state
prisoners (see discussion of section 7 below). However, the
language on this point in section 6 is inadequate, and tends to
conflate the § 2255 motion remedy with the remedy for presentlng
claims of newly discovered evidence under Fed.R.Crim.P, 33.

Section 7 -- limits on second and successive petitions.
Section 7 tightens the standards for bringing second and

successive federal habeas petitions by uniformly requiring that

- the petitioner raise a claim that was not previously presented
and show cause for not having raised it earlier, and by requiring
that the underlying facts of the claim must be sufficient to
establish by ¢lear and convincing evidence that but fox
constitutional error, no reasonable factfinder would have found
the applicant guilty. This is substantially the same as the
standard proposed in the House bill for successive petitions in
capital cases under the "Powell Committee" provisions.

Section 7 also provides that a successive petition must be,
initially presented to an appellate panel for a determination
whether the petitioner has made a prima facie showing of
satisfaction of the successive petition standard. The
~effectiveness of this approach as a screening mechanism is
questlonable, and it will take up additional time by running this
threshold issue before appellate panels. However, the current
version of this proposal in section 7 states that the appellate
panel must make the required determination within 30 days of the
filing of the motion. Hence, any delay resulting from this
prov131on would be limited.

II. "Powell Committee" Procedures for Capital Cases

Section 8 contains the bill’s version of the "Powell
Committee” proposal, under which states have the benefit of
stronger finality rules on federal habeas review if they extend
appointment of counsel for indigents in capital cases to state
collateral proceedings, and set standards of competency for such
counsel . '

Most of the features of this proposal are the same as or
very similar to the corresponding features of the "Powell
Committee" provisions in the House bill: Both bills propose a
general 180 day time limit for federal habeas filing under these
procedures, subject to telling while state collateral review is
taking place. Both bills provide for an essentially automatic
stay of execution, continuing until the end of state collateral
review, Both bills condition successive petitions on the
satisfaction of the same restrictive standard (see discussion of
section 7 above).
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Like the House bill, secticn 8 of the current Specter-Hatch
proposal sets time limits for concluding the litigation of
capital habeas petitions that are subject to the "Powell
Committee"” procedures, but its gspecific standards on this point
are different. Under section 8, a district court would have to
decide a petition within 180 days of filing, subject to a
possible 30 day extension, and 120 days would generally be
allowed for a court of appeals’ decision, following the
conclusion of briefing. Like 8. 3, section 8 lists criteria for
the district court to consider in deciding whether to grant an
extension of time which are in some respects unclear or of
dubicus relevance. However, since the application of these
criteria could at most result in the extension of a basic 180
period by 30 days, their practical significance is limited.

Finally, section 8 provides that a habeas petition subject
to the "Powell Committee" procedures cannot be amended after the
state fileg its answer, except on grounds that would ]ustlfy
entertaining a successive petltlon

ITI. Other Matters

Section 9 makes changes in 21 U.S.C. 848(g) which are
evidently intended as conforming changes Lo certain amendments in
section 5 (see the final paragraph in the discussion of section 5
above) .

Section 9 alseo provides that ex parte reqguests to the court
to authorize payment for expert and investigative services shall
not be allowed unless a proper showing is made concerning the
need for confidentiality. According te prosecutors, counsel
representing state capital defendants in federal habeas
proceedings currently use these ex parte proceedings to establish
a relationship with the court and to pitch their cases before the
state has had any contact with the court or an opportunity to
respend. This part of ‘section 9 evidently responds to that
concern. :

'Finally, section 10 states a general severability rule for.
the bill, ' :
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'Sﬁmmary of H.R. 729 as Passed by the House of Representatives

The House of Repreésentatives passed H.R. 723 on February 8
by a vote of 297 to 132 (Cong. Rec. H1433-34). Title I of the
bill contains habeas corpus reforms. Title II contains a change
in federal death penalty procedures that the Department supports.

I.‘Habeas Corpus Re form

Title T of H.R. 729 contains reforms affectlng federal
habeas corpus review of state criminal judgments and collateral
review in federal criminal cases. It is generally designed to
increase finality of judgments and reduce delay and repetitive
_lmtzgat;on through time limitation rules, restrictions on
succe551ve petltions, and funding measures. :

Subtitle A of title I contains general habeas corpus
reforms, based on habeas reform proposals passed by the Senate in
the 38th Congress and the 102d Congress. Subtitle B of title I
contains a version of the "Powell Committee" recommendations for
capital collateral litigation; somewhat different versions of
this proposal were passed by the Senate in the 102d Congress, and
by the House of Representatives in the 10lst Congress. Subtitle
C of title I requires funding for the states for capital habeas
litigation (from discretionary Byrne Grant funds) in an amount
equal to federal appropriations for capital resource centers.
This provision was passed by both the Senate and the House in the
102d Congress, and was included in Senatcr Biden’s habeas
proposal that the Department supported in the 103d Congress.
Finally, the House adopted two floor amendments to the bill,
which are described below.

A. General Habeas Corpus Reform

Section 101 in subtitle A of title I of the bill contains a,
general one year time limitation rule for federal habeas filing.
The limitaticon period would normally run from the end of direct
review. However, the start ¢of the period would be deferred in
case of unlawful state interference with filing or the
unavailability of the factual or legal basis of a claim at an
earlier time, and the running of the limitation period would be
-tolled during state court review of the pertinent judgment or
claim. Section 105 contains a comparable time limitation rule
for collateral motions by federal prisoners. The reforms in
these sections are intended to curb the lengthy delays in filing
that now often occur in federal collateral litigation, while
preserving the availability of review when a prisoner seeks
review in a timely manner or can show cause for failing to apply
earlier,

Sections 102 and 103 of the bill vest exclusive authority in
the judges of the courts of appeals to issue certificates of
probable cause to appeal a district judge’s denial of a writ of
habeas corpus. The objective is to reduce imefficiencies of the
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current rules under which a petitioner is afforded duplicative
opportunities to persuade first a district judge and then an
appellate judge that an appeal is warranted, and under which an
appellate court is required to entertain an appeal on a district
judge’s certification, even if the appellate judges believe that
the certificate was improvidently granted. These sections also
create a similar certificate regquirement for appeals of denials
of federal prisoners‘ collateral motions. '

Section 104 provides that an application for a writ of
habeas corpus may be denied on the merits despite the applicant’s
failure to exhaust state remedies. The objective is to aveid the
waste of federal and state resources that now results when a
prisoner presenting a hcpeless petition to a federal court is
gent back to the state courts to exhaust state remedies.

B. Special Procedures for Collateral Proceedings in Capital Cases

Subtitle B of title I contains a version of the _
recommendations for capital collateral litigation that were
presented in the Report cf the Ad Hoc Committee of the Judicial
Conference on Federal Habeas Corpus in Capital Cases (Aug. 23,
1585%) (the "Powell Committee" proposal).

In essence, the Powell Committee proposal provides for a
gquid pro guo arrangement under which states are accorded stronger
finality rules on federal habeas review in return for
strengthening counsel. rights for indigent capital defendants.:
Stares that want the benefit of the stronger finality rules would
be required to appoint counsel to represent such defendants in
state collateral proceedings, and to set competency standards for
"such counsel. This would fill the major gap in represéentation
under existing law, since appointment of céunsel is
" constitutionally required for the state trial and direct appeal,
‘and appointment o¢f counsel for indigents in federal habeas review
of capital cases is required by 21 U.8.C. 848(qg) (4) (B) .

In states that meet this condition, the filing of federal
habeas petitions in capital cases would be subject tc a general
180 day time limit, and the filing of a second oxr successive _
federal habeas petiticn would be limited to situations in which:
(1) cause is shown for failing to raise a claim in earlier _
proceedings, and {(2) the alleged facts underlying the claim would
cast doubt on the petiticner’s guilt of the offense for which the
capital sentence was impesed.

The version of the Powell Commiktee proposal in H.R. 728
preserves these essential features and incorporates some
additional provisions. Like both the earlier Senate-passed
version and the earlier House-passed version, it includes a
provision (propcsed 18 U.S.C. 2261} that enables the proposed
procedures to be applied in states with unitary review systems,
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such as California, in which direct review and collateral review
are carried out concurrently in capital cases.

- Like the earlier Senate-passed version, the version in this
bill provides additional safeguards againgt delay by including
time limits for concluding the litigation of capital habeas
petitions in federal district courts and courts of appeals
(proposed 28 U.,S5.C. 2262). Under the current bill's formulation,
general time limits of 60 days and 90 days respectively would be
set for decision by the district court and the court of appeals
following the conclusion of final argument cr briefing, subject
to a possible 20 day extension for good cause.

In defining the class of claims that may be raised in a
. successlive capital habeas petition on a showing of cause
{(proposed 28 U.S.C. 2257(c){(3)), the proposal in H.R. 729 limits
successive petitions to c¢laims whose underlying facts would be
gsufficient to show {clearly and convincingly} that, but for
constitutional error, no reasonable fact finder would have found
the petitioner guilty of the capital offense. This is more
definite and arguably more restrictive than the original Powell
Committee proposal, which limited successive petitions to clalms
whose underlying facts, if proven, would be sufficient to
undermine the court’s confidence in the determination of the
petitioner’s guilt of the capital offense. '

H.R. 729 also incorporates a provision (proposed 28 U.S.C.
2257(d)) that would generally limit the authority to grant a stay
or other relief on a successive petition tc the district judge
and appellate panel that decided the initial petition, and tc the
en banc court of appeals. The object is to avoid the last-minute
judge~-shopping and litigation over stays that now often occurs.

C. Funding for Litigaticn of Federal Habeag Qorgus Petitions in
Capital Cases

Subtitle C of title I requires funding for the states for
capital habeas litigation (from discretionary Byrne Grant funds)
in an amount equal to federal appropriations for capital resource
centers in the same year. Currently, the federal government
provides substantial assistance to defense efforts in capital
habeas litigation through the resource centers, but provides no
support for prosecution efforts in such litigatioen.

D. Floor amendments

- The House of Representatives adopted two amendments tc H.R.
729 in the course of floor debate:

. The Smith Amepdment. One of the amendments, offered by Rep.
Smith of Texas, amends the proposed Powell Committee procedures
for capital cases. As reported by the Judiciary Committee, the
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procedures involved an automatic stay of execution continuing
through state court review and the litigation of an initial
federal habeas corpus petition. The amendmeht changes this to
provide that the automatic stay terminates if the defendant fails
to make a substantial showing of the denial of a federal right in
the federal district court or at any subsequent stage of review.

Ags amended, the procedures remain more favorable to :
defendants con this point than current law, since the defendant is
entitled to a stay through the end of state court review
(including the initial round of state collateral review).
However, in relation to federal court review, the amendment would
perpetuate the current apprecach cf regquiring the defendant to
show grounds which justify the granting of a stay. :

The amendment alsoc makes a change in the proposed standards
for obtaining appellate review of a district court’s denial of‘a
federal habeas corpus petition in a capital case that is subject
to the Powell Committee procedures. As reported by the Judiciary
Committee, the procedures waived the requirement of obtaining a
certificate of probable cause in corder tc appeal the denial of an
initial federal habeas petition. In contrast, the amendment
perpetuates the approach of current law, under which the
petitioner must obtain a certificate of probable cause (premised
on a substantial showing of the denial of a federal right) in
order to appeal a district court’s denial of the writ.

: The House passed the Smith amendment by a vote of 241 to 189._
(Cong. Rec. H1432- 33 Feb. 8, 1995).

The Cox Amendment. The gecond amendment adopted by the
House (offered by Rep. Cox) requires deference on federal habeas
review to a prior state court determination of a petiticner’s
claimg, if the state court determination reflected a reasonable
interpretation and applicaticon of federal law and a reasonable
determination of the pertinent facts in light of the evidence
presented in state proceedings. In relation to review of
questions of law and questions of fact, this is little change
from the status quo, since reasonable state court resolutions of
legal and factual issues are generally accorded deference on
federal habeas review under existing standards. The innovative
feature of the amendment is the extension of deferential review
under a reasonableness standard to questions of application of
law to fact ("mixed guesticns of law and fact").

" Under currént law, the rule of Butler v. McKellar, 494 U.S.
407 (1990), effectively requires federal habeas courts to defer
to state court decisions of gquestions of law that reflected
reasonable interpretations of Supreme Court precedent at the time
the judgment became final. The standard of review for questions
of law under the Cox amendment is practically the same as the
current rule.
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Under current law, 28 U.S.C. 2254(d) creates a presumption
of coxrectness for astate court factual determinations on federal
habeas review if a numbeyr of conditions are satisfied. The
requirement under the Cox amendment that the state court factual
determination must be reasonable in light of the evidence
presented is comparable to the condition in 28 U.S.C. 2254(d) (8)
that the state court factual determination must be "fairly
supported by the record." The Cox amendment’s rule concerning
deference to state court factfinding is stronger in some respects
than the current rule because (1) it does not include

. counterparts to a number of conditions that appear in 28 U.S.C.
2254 (d), and (2} it ungualifiedly requires deference to
reasonable state court determinations of factual matters --
assuming that the state court was also reasonable in its
interpretatiocn and applicaticn ¢f the law ~- rather than just
creating a presumption of correctness. However, the practical
effect of this change is limited, since application of the
standards of 28 U.8.C. 2254(d) normally results in deference to
reasonable state court factfinding.

The question whether review of mixed questions of law and
fact should alsc be deferential was raised in the case of Wright
v. West, 112 S5.Ct. 2482 {(1992). Under current standards, federal

. habeas courts have exercised independent judgment on such :
questions. However, the state argued that the discrepancy
between de novo review for questions cf application of law to
fact and deferential review for purely legal and factual
questions was unjustified. The Court found it unnecessary to
resolve this issue under the facts of the case. The Cox
amendment would resolve the issue in the manner urged by the
state in Wright v. West. :

The House passed the Cox amendment by a vote of 291 to 140
(Cong. Rec. Hl427-28, Feb. 8, 1925).- The Senate has previously
passed by large margins substantially similar habeas reform
provigsions {in 5. 1763 of the 98th Congress and S. 1241 of the
1024 Congress).

II. Federal Death Penalty Procadureé Reform

_ Title II of H.R. 729 amends the death penalty provisions
enacted by the Violent Crime Control and Law Enforcement Act of
1994 to direct the jury to impose a ¢apital sentence if it finds
that the aggravating factors in the case cutweigh any mitigating
factors. In our communication to the 103d Congress crime bill
conference committee {Detailed Ccomments at 3), we endorsed this
‘approach as providing "more effective safeguards against
anonsistency in capltal sentencing by providing better guldance
for the jury concerning the circumstances in which a capital
sentence should or should not be imposed.™ This positicon was
reiterated in ocur views letter to the House Jud1c1ary Commlttee
on H.R.. 3 {(at p. .5).
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TITLE III - HABEAS CORPUS REFORM

_ Section 302 Filing Deadlines. This section imposes a
180-day 1lmltathnS pericd for the filing c¢f federal habeas

corpug petitions. The limitacions period applies in both capital
cases and noncapital cases in which the State has offered the
petitioner the assistance of counsel on State post-conviction
review: The 180-day pericd begins tec run from the time the
peticioner’'s conviction becomes final on State direct review. It
1s generally tclled while the petiticner pursues State
postconviction remedies, unless the petiticner fails to iniciarte
postconviction review within 270 days in capital cases or 18Q
days in noncapital cases. A one-time £0-day extension of the
period is available upon a showing of good cause.

Section 3103 ——'Stavs of Executicn in Cagital Casesa. This

.3ection provides a stay of execution in capital cases through the
consideration of the first federal habeas corpus petition.
Thereafter, a stay of execution may be granted only if the habeas
petition on irs face satisfies the requiremenzs for successive
petitions in section 305.

Sectign 304 - Limits on New Rules: Standagg'of Review.

Section 304 prohibits the federal court from announcing or
applying a new rule toc grant relief to a habeas corpus
petitioner. Rather, the petition must be considered under the
prevailing legal standards at the time the convicrion became
final. Section 304 accordingly defines a new rule as one that
changes the constitutional or statutory standards that prevailed
at the time the petitioner’s conviction and sentence became final
en direct appeal. The section preserves the two narrow
traditional exceptions for application of new rules that either
constitute a watershed rule of criminal procedure or recognize
that the State may not criminalize the petiticner‘s conduct.

Secticn 304 makes clear that federal courts generally are ro
undertake an independent review of claims of federal law. It
also specifies that the State bears the burden of proving
harmless error in federal habeas corpus review of state criminal
convictions. :

Limits on Succesgiwv iticns. This section
provides that in capital and noncapital cases, prlsoners can
bring a second or subsequent peticion only if they show cause fcr
not having brought the claim before and prejudice if their claim
is not heard. To establish cause, a petitiocner must show that
the claim could not have been discovered previously through
reasonable diligence or was unavailable ag a result of offic:al
misconduct. To establish prejudice, a prisoner must show that
the claim undermines c¢onfidence in his or her gquilt or would have
persuaded any reasonable sentencer not to impcse the death

penalty..
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Section 306 - New Evidence., Section 306 allows prisoners :in
capital cases to presenz claims of actual innocence based on
newly discovered evidence that the petitioner did not previocusly
know about. The section authcrizes relief if the prisoner
presents factual allegations which, if proven and viewed in light
of the evidence as a whole, would demonstrate that no reascnable
fact finder would have found the petitioner guilty or eligible
for the death penalty. :

Section 307 ~-- Cervificates of Probable Cauyse. Section 307
provides that a capital petiticner may appeal denial of relief in
an 1nitial habeas corpus petition without having to obtain a
certificate of prcbable cause from the court of appeals.

Séction 8 -- Provision: Counsej . Thig sectiocn 'sets
standards and procedures for the provision of counsel to indigent
defendants in capital cases. It provides for qualified counsel
for state capital defendants throughout the litigarion in gstace
court -- two lawyers at trijial, and ocne lawyer on appeal and in
state postconviction review. _

" Section 308 establishes baseline standards of knowledge and
experience for counsel to i{ndigent defendants at all stages of
'state litigaticn. Those standards may be supplemented by a
counsel certification authority, which will be established by the
State and made up of lawyers wirh experience in capital defense.

' The counsel certification authority will create a roster of
qualified lawyers eligible to be appointed by the courc for
representation of indigent capital defendants. If no roster
lawyers are available, the court may appoint any lawyer who meects
the baseline standards established in section 308. The lawyers
will be paid reasonable hourly fees, to be set by the State's
highest court. : '

_ I£f the state court fails to appcint a lawyer from the roster
(or a lawyer meeting the baseline standards if no roster lawyer
ig available}, then the federal court on habeas review will not
preaume findings of fact made in the state court to be correct
nor decline to c¢ongider a claim on the ground that it was not
raised before the gtate court in the manner prescribed by state
law, : :

Finally, sgection 308 authorizes the federal court to grant
declaratory or injunctive relief in the event the State fails to
establish a counsel certification authority of the State’s
highest court fails to establish reascnable feeg to lawyers to.
indigent capital defendant. :

Secti -- Capjtal ILirigacion Funding. Section 309
provides for matching grants .to the States to fund the provision
of counsel purguant to secticn 308. The section authorizes
federal grants of up to 75% of the additional costs imposed by
gection 308 during the first thrae years following enactment of
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the Title., and 50% thereafter. -Secticn 309 alsoc provides for
matching grant to the State to fund capital litigation )
prosecution in an amount equal to that allocated to capital
resources centers. ' '
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¥r. Chairman and Members of the Committee:

Thank you for allowing me the opportunity to pres:nt the
views of the Department of Justice and the Administration
concerning the habeas corpus reform provisions of S. 3 (§§ SO8-
10), and, although we have not had much time to study {t, a
revised version of this proposal Qpich haslrecently-ﬁeen

introduced as S. 623 by Senator Specter and Chairman Hatch.

We fully share the objectives of curbing the abuse of habeas
corpus and other collateral remedies -- 1ﬁc1ud;ng particularly |
the acute problems of delay and prolonged litigation in capital
cases, Habeas 1itigati§n, pa}ticularly of capital cases, tak#ﬁ
too long and is fraught vith abuse. For example, the average
delay between sentence and execution in capital cases between
1577 and 1993 was 94 months - almost eight years. Moreover, in
the most recent years for which complete data are available, 1592
and 1583, thelhverage delay;’from sentenéelto execution vere 114
months and 113.months'respecﬁively_-- over nine years. The most
recent study providing information on the frequency of grants of
relief in capital habeas cases found that relief was granted in
155 of all cases or, excluding the Ninth Circuit, in eight
percent of habeas cases. [Kent S. Scheidegger, Qverdue Process
at A-13 (1995).] “

o
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The Department for many year$ has advocated habeas corpus
reform that would reduce the delays that plague the current
regime and erode the public's confidenne in the criminal justice
system while generally limiting petitioners to one round of
habeas appeals. The Department remains strongly committed today
to habeas corpus reform. The-delays that plague the current |
system, particularly in-capitnl cases, havé no rational
justification, they visit agony on victims® families, and they
corrode public confidence in the criminal justice system There

can be no dlsagreement on the urgent need to curb delay.

The Department is on record as supportinp the reforms
proposed in title III of 5. 1607 of the 103d Congress which, like
$. 3 and s, 623, would reduce:delay_and redundancy in collateral |
litigation, primarily by 1mposing time l;mits ror.federal habeas
filing, and by limiting successive habeas filings following the
federal courts’ rejection of an initial petition. S. 1607,
unlike S. 3 and S. 623, includes provisions that wiil improve
this procens further, promoting both fairness and finality by

ensuring qualified legal representation for defendants.

For example, under the provisions of S. 1607, the creation
of a time limitation rule for federal habeas filing in non-
capital cases is c0nt1ngent on ‘a state’s appointment of counsel
to represent defendants pursuing state collateral‘remedies. In

contrast, the propoSals {n the current biils simply impose a

A
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general oné—year time limit for federal habeas £iling, and'do not
prescribe any correlative obligation on states to go beyond

current practices in providing representation for defendants.

similarly, S. 1607 prescribes necessary minimum counsel
standards for the representation of capital defendants in'state
proceedings; otherw;se,'a'defendant could be put on trial for his
life with limited appeal rights and vith only an 1ﬁexperienced,
recent law school graduate to provide a defense. In contrast,
S. 3 and's._ﬁzs do not prescribe any counsel standards for the
states in capital cases. They‘do'provide_an incentive for states
to extend appolntment of counsel to-cﬁllateral proceedings in
capital cases -- and to set some type of competency standards for
such counsel -- by affqrding $ta£es vhich do so stronger
finality rules on federal habeas reviev. Howvever, at.the end of
the day, states are free to decide whether they wish to accept
‘this “deal” at all -- removing any "mandate” from the states.
We commend the proponents of S§. '3 and 5. 623 for ﬁroposinglthis'

incentive, but this alone is not enough. °

The problem‘of'deiay'in capital litlgation has two
fundamental causés. and a sensible approach to hadbeas corpus
reform must target both of them. The first {s repetitive and

abuslive habeas corpus petitions. The safeguards in S. 1607, and

those in S. 3 and 8. 623, vould do much to attack this problem

and generally ensure that petitioners get only “one bite at the
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apple” -- one round of federal habeas reviev. We believe ﬁhat
the round of federal court review must be prempt, fair, and

: efféctive._ Shortening the habeas corpus process need not mean
giving short shrift to constitutional claims. This concept of
“one bite at the apple'_is an important reform. We support
streamlining the process wvhile preserving the traditicnal role of
the fedéral courts by having ohé full round of fede;ai habeas

"review.

The.second major cause-is'error in state capital.trials.
which méy result in federal habeas corpus relief many years down
the line, sometimes at a point;too late to allow effective
retrial. The most effective safeguafd against this problem is
the representation of capital defendants by experienced and weii-
qualified counsel. Thus, Improving cﬁunsel standards at the

ceriginal trial and appeal is a critical meaéure to reduce delay

and keep the trial ~the main event® in the system.

S. 1607 includes counsel standards that will attack this
fundamental problém by ensuring a minimym level of qualification
- and experience of counsel in state capital trials. S. 3 and
s,.szﬁf by contrast,; do esséntially nothing to address this part
" of the habeas c¢orpus problem, providing ng standards for counsel
.at trial and on appeal. The only measure in these bllls to
improve counéél is an incentive for states to extend appointment

of counsel for indigent capital'defendants to state collateral
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proceedings, and to set some type of competency standardé for
appointed counsel at that stage, This simply does not address
the need to provide effective representation at the most critical

stage of the proceedings -- the trial.

I would emphasize again that effective counsel at the
primary stages of litigation promotes errér-free-proéeedings. and
reduces the likelihood that reversible error will be found at
later stages, potentlially after years of protracted litigation.
Conversely, a failure to provide effective representation for the
defendant at the initial, critical stages is a false economy that
complicates and uﬁderminés the proceediﬁgs. and'jeopardizes_the.
finality of any.reSultinq judgment on review, The ﬁroposal of
S. 1607 embodies a highly effective approach to minimizing the
likelihood of'error and resulting jeopardy to the integfity of
judgments through provision of effective counsel at trial. and on
appeal, wvhile the proposals in 8. 3 and S.. 623 do not move beyond

existing law and practice in this area.

Héreover, the counsel sﬁandards embodled in S. 1607 serve
fairness as vell as finality concerns. Prosecutors agree that
the criminal justice.process is sided -- not hampered .- by
qualified defense counsel. Qualified counsel help ensure fair

and accurate determinations of which defendants should recelve

the death penalty.
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| Finally, S. 1607 is-préfefable for reasons of equity in
funding for capitsl habeas 1itigatioﬁ. The proposal in 50.1607
requires funding for the states for capital habeas litigation
{from discretionary Byrne Grant fund#) in an amount equal to
federal appropriations for capital resource centers. The same
profision has been passed by the Senate In § 4923 of S. 1241 In
the 1024 Congress, and by thé House of'Reﬁresenthtives in

8§ 1108 of the first version of H.R. 3371 in the 1024 Cangress,.in
§ 208 of the conference committee version of H.R. 3371 in the
102d Congress, and in § 121 of H.R. 729 in the current'Congress.
This reform is responsive to an {mbalance in 11tigat1on resources
that has reSulted from one-sided federal funding of defense
efforts in capital habeas litigation. Hovever, th1s standard
element of habeas refofm proposals in recent Congresses has been

omitted from S. 3 and S. 623.

Prior to coming to the Justice Depaftment, I served as a
Chief Assistant to then State.httcrney Janet Reno in Daﬂe County,
Florida.' In that positibn, I tried many capital cases.. 1 also
'sﬁperviséd trial lguyers.uho litigatgd capital cases. It s
simply & fact that those cases pose unique challenges for
prosecutors and defénse counsel. I can tell you that it is a
prosecutoer’s nightmare to ﬁave as the oppositlon in a capital
case an unqualified lavyer. it is an equally frightening
prospect to consider that a vicious murderer who is plalnly

guilty and has been lawfully sentenced to death might be able to
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‘drag out the impbsition of sen;enée_-- and the elosure that
sentence brings for the family members of the victim -- for eight

or nine years or even longer.

Qualified defense counsel in capital cases not only serve
fairness to defendants, but to the famllies and friends of murder
victims as well. Qualified defense counsel at trial and on
appeél wiil gé e long way to reduce the potential agony vic;ims'
families suffer by reliving the horror and grief of the mﬁtdgr

of a loved one at a second trial.

Hence, since we believe that sound reforms should
effectively further all the important objectives in this area --
increased finality and assurance of fairness to defendants -- wé
recoﬁmend that habeas reform provisions 1nc1udfng counsel
standards like those proposed. in S. 1607 be enacted. This will
more effectiveiy maintain and strengthen the role'qf federal
habeas corpus in the protection of the federal constitutional

rights of all the people.
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NaTtoNAL DISTRICT ATTORNEYS ASSOCIATION

99 Canal Center Plaae ¢ Suite 510 © Alexandas, Virginia 22514
Telephone: (703) 549-9222 . Fax: (7031 436-3193

95-2 o - ' .- Mareh 11,1998 °

¢

RESOLUTION

HABEAS CORPUS REFORM

WHEREAS, the Netonal District Attorneys Association is composed of Jocal prosecutors
throughout the United Slan‘.s, and

WHEREAS, the Nauom.l. Distriet Antdrneys Association agrees with the conclusions of the
Powell Committee Report that the current federal habeas procedures have "led 10 piecemeal and
tepetitious litigation and years of delay between sentencing asd judicial resolution as to whether
the sentence was permissible under the law, Th: resultmg lack of finality undermines confidence
in our criminal justice system;” and g

W}EREAS, the current system of federal h.lbeas COrpus review in the federal courts has inflicted
additional injury on \nct:u-us of cnme nd op our :ommnnmes and

VWHEREAS the National Dmnct Atr.ameys Asocxauon had pmou.v.ly supporied Senm 1607
despite serious concerns about key provisions because it represented the most effective reforms
with some opportunity to be adopted in 1993; and

“WHEREAS, current proppsa.ls in the Congress, H.R. 729 in panicular, oﬁ‘cr a vastly superior
oppammr) to remedy the abuses of federal habeas corpus review;

NOW, TEEREFORE BE IT RESOLVED that the National District Attorneys Association by
2 UNANIMOUS vote 'of its Board of Directors:

A. Supports habeas corpus legislation, such as H R 729, w
elements:

ieN includes the following

1. A standard of deference by the federal cours for .‘ court adjudicanons
which are reasonable in their interpretation and applicAtion of federal law
as articulated by the United States Supreme Court ' The National District
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Attorneys Associstion finds no justification for the federal courts w
relitigate such claims. .

2 Provisions which strangthen the abuse of the writ doctrine, and reesanable
restngtions on the filing of second or successive habeas corpus petitions.
‘As the Powell Commitiee recognized, legislation should require that the
underlying guilt or mnoccncc of the petitioner bc an ¢lement of any such
claim. :

1. A 180 day time limitation for the filing of a capital habeas petition in
federal court with up t0 3 60 day extension for showing of good cause.s

4 = A ptﬁvinon for time limits on federal eourt consideration of capital habeas
petitions with an express provision that federal courts shall give priority to
capital cases.

= 'Pro-vi‘sio'ns‘whi& preciude last minute stays in capital cases by individual
judges who did not serve on the original appeliate panel.

L¥ ]

6. A provision for equil funding to states which already receive federal funds
for eapital resousces cemrers. This will enhance the quality of
reprwtam by providiag the same funding for the state and defense
counse! in capital cases upder habens corpus review.

7. An nppomunent of. cuunul mec.‘nnmm for trial and the pogt-conviction
process which ne:dguns pnmples of federalism by giving the states wide
latitude to establish their swn: medmusm for compctmy of counsel.

8. The adopnan of general habeas corpus provisions for non-capital cases
‘which establish time |imits ard cther megsures wl-nch provide greater
finality in the crumn:] justice system.

B. The Natzon.al District Attorneys Asscciation slso suppom legistative reform o
curtail the abuse of 21 U.AS.C. 848(q). In particular, Jegisiation should address
the p:oblm relating to ex parte proceedings and the iack of ac:ou.nmbxhty
conseming mvesugauve erperu:s '

C. The National District Atorneys Association will suppert additional reforms that
' further reduce the sbuses in federal habeas corpus review processes.

D. The Nannml Dlstrurt Anorngy’s As:ocmnon opposes changes in the habeas ccu'pus
' statute which would: -

1. Impose new mandatory counsel requirements or standards on the states
bcycmd those reqnu-cd by the United Stares Constitution.
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2. Repeal the requirement that claims must first be exhausted in state courts

© prior.to being considered by the federal habeas corpus except for the

provisions in H.R. 725 auwthorizing dunum] of & petition oa the merits
witheut remanding 1o the stele courts.

K} Establish additional avepues for mew evidence claims notwithswanding
opportunites for such claims 0 be raised in the state judicial system. and
expand habeas review beyond vioiarions of the U.S. Corstitution contary
10 leng esublished judicial precedent. :

4, Require the imposition of uniform state appellate procedu'res on the states,
such a3 a unitary review system, as an element of the "opt-in” fgature of
the capital habeas provisions. The staws have sufficient incentive to adopr
teform of thair own judicial procedures and oppose any federal lcg;s.lauw

, ma.ndate with regard o T.l:ns 1s3ue.

5. Repeal, restrict, or weaken the Ron-retroactivity doctrine of Teque v. Lane,
Butler v. McKeller and other related cases.

E.  Tbe Nmional District Attorneys Association states that any previous support for

proposals, such as S. 1607, inconsistent with the elements of H.R. 729, described
in paragraphi A, above, is formally, withdrawm.

Adopred by the Board of Directors, March 31, 1995 (Kiswsh Island, South Carolina)
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HABEAS CORPUS

Summary gof Current StatuS:

The crime legislation passed by the House last month
includes a title on habeas corpus reform, a summary of which
- is attached. 1In brief, the proposal includes strong delay-
reduction measures, very little in the way of counsel
provisions (only an incentive to provide some lawyer in
scate gollateral proceedings), and a provision to preclude
review of state court judgments on habeas corpus unless the
state court determination was arbitrary or unreasonable.
The habeas corpus provisiocns in the Senate Crime Bill, s.3,
are, in brcad strckes, the equivalent of the House
legislartion. Although negotiations now underway between
Senators Hatch and Specter may produce a scmewhat more
moderate proposal in the Senate, it is likely that the
- Congress will pass a habeas corpus reform package along the
lines of the proposal passed by the House:-

The Department to¢ dafe has maintained its support for
‘the "Biden Bill," 5.1607, which we helped negotiate with
state and local prosecutors and congressional leaders in the
103rd Congress. In brief, the Biden bill combines strong
delay-reduction measures with detailed provisions to ensure
qualified counsel in state capital trials and direct
appeals. The Biden bill also maintains independent, as
opposed to deferential, federal court review of most state
court decisions, and permits petiticners to bring claims of
*factual innocence" on federal habeas corpus. The Biden
bill drew fire from all sides, but particularly the right,
and eventually was pulled from consideration.
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Summary of Habeas Corpﬁs Reform Provisions of H.R. 7295

The House of Representatives passed H.R. 729 on February B8
by a vote of 297 to 132 (Cong. Rec. H1433-34). Title I of the
bill contains habeas corpus reforms.

Subtitle A of title I ¢f H.R. 729 contains general habeas
corpus reforms -- applicable to both non-capital and capital
cases -- that aim at reducing repetitive litigation and delay.
Specific reformg include {1} a general one year time limit for
federal habeas filing by state prlsoners and a comparable time
limitation rule for collateral motions by federal prisoners, (2)
a rule of deference on federal habeas review under which federal

- courts would not review state court decisions that are not
arbitrary or unreascnable, and (3) reforms relating to exhaustion
of state remedies and appeals of digtrict courts’ denials of
habeas corpus relief that are designed to promote more efficient
litigation.

Subtitle B of title I ccntains a version ¢f the "Powell
Committes" proposal for capital collateral litigation, which
prov1des stronger finality rules for states that extend
appcintment of counsel for indigent capital defendants to state
collateral proceedlngs and set. competency standards for such
counsel. Specific features of this proposal in H.R. 729 include
(1) an essentially automatic stay of execution through the end cf
state court review, (2) a general 180 day time limit for federal
habeas filing, (3} a limitation of second and successive federal
habeas petitions to cases where the petitioner can show cause for
failing to raise a claim at earlier stages, and the underlying
facts of the claim would show clearly and cenvincingly that (but
for constitutional error) no reasonable factfinder would have
found the petitioner guilty of the capital offense, and (4)

- specific time limitg for federal district and appellate courts to
- decide capital habeas petitions following the conclu51on of final
argument or briefing.

Subticle € of title I requires funding for the states for
capital habeas litigation (from digcreticnary Byrne Grant funds)
in an amount egual to federal apprepriations for capltal resource
centers in the same year. :

The habeas corpus reform proposal in 8. 1607 of the 103d
Congress that we have supported includes the same equal funding
provision as subtitle C of title I of H.R. 729, but differs
significantly on other matters. Two distinctions are
particularly noteworthy: First, S. 1607 contains extensive
‘counsel requzrements and provisions, designed to ensure effective
representation for defendants at all stages cof ad]udlcatlon and
review. In contrast, H.R. 72% incorporates only a reguirement cf
extending appoxnted counsel and secting some type of competency
standards in state collateral prccesdings in capital cases as a
condition of the strenger "Powel: Committee® fimality rules.
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Second, 8. 1607 provides explicitly for the exercise of
independent judgment by federal habeas courts on gquestions of law
and questiong of application of law to fact. 1In contrast, KH.R.
729 forbids a court ro grant the writ wWith respect to any ¢laim
that was decided on the merits in the State proceedings unless
the stace court decision was arbitrary or unreasonable.
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'SUMMARY AND ANALYSIS OF H.R. 729
(ROUSE REPUBLICAN HABEAS CORPUS BILL)

This memorandum provides a brief summary of H.R. 729, which-
passed the House of Representatives on February 8 by a vote of
2397-132.

: I. Habeas Corpus Reform

Title I contains reforms affecting federal habeas corpus
review of state criminal judgments and collateral review in
federal criminal cases. It is generally designed to increase
firdality of judgments and reduce delay and repetitive litigation
through time limitation rules, restrictions on succe551ve
petltlons and funding measures.

A. General Habeas Corpus Reform Section 10l in subtitle A of
title I of the bill contains a general one year time limitation

rule for federal habeas filing. The limitation periocd would
nermally run from the end of state court direct and collateral
review, but the start of the period would be deferred in case of
unlawful state interference with filing or the unavailability of
the factual or legal basis cf a claim at an earlier time.
Section 105 contains a comparable time limitation rule for
collateral meticons by federal prisoners. These provisions are -
intended te curb the lengthy delays in filing that now ofrten
occur in federal collateral litigation.

Sections 102 and 103 of the bill vest exclusive authority
in the judges of the courts of appeals to issue certificates cf
prokable cause to appeal a district judge’s denial of a writ of
habeas corpus. The objective is to reduce inefficiencies of the
current rules under which a petiticner is afforded duplicative
opportunities to persuade first a district judge and then an
appellate judge that an appeal i1s warranted, and under which arn
appellate court is required to entertain an appeal on a district
judge’s certification, even if the appellate judges believe that
the certificate was improvidently granted. These sections also
create a similar certificate requirement for appeals of denlals
of federal prlsoners Collateral motions.

Secticon 104 provides that an application for a writ of
habeas corpus may be denied on the merits despite the applicart's
failure to exhaust state remedies. It provides an exception, in
other worda, te the normal rule under which federal courts will
require a petitioner to exhaust state remedies before hearing a
federal habeag corpus petition. The idea behind this provision
is to permit more expeditious resolution of collateral review of
apparently meritless petitions. :

B. Special Procedures for Collareral Proceedings in Capital
Cases '

Subtitle B of title I contains a version of the
recommendations for capital collareral litigation that were
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presented in the Report of the Ad Hoc Committee of the Judicial
Conference on Federal Habeas Corpus in Capital Cases (Aug. 23,
1989) (the "Powell Committee" proposal}

In essence, 5ubtxtle B offers strong delay reduction
measures to states that provide indigent capital defendanrs with
competent counsel in state collateral proceedings.® (Most
indigent capital defendants are currently provided counsel for
state collateral proceedings, but it is not required under
Federal law.} In states that meet this cendition, cthe filing of
federal habeas petitions in capital cases would be subject to a
general 180-day time limit, and the filing of a second or .
successive federal habeas petition would be limited to situations
in which: (1) cause is shown for failing to raise a claim in
earlier proceedings, and (2) the alleged facts underlying the
¢laim would be sufficient to show {clearly and convincingly)
that, but for constitutional error, no reasonable fact finder
would have found the petitioner guilty of the capital offense.

The treatment of counsel standards in capital cases is the
starkest contrast between H.R. 729 and the Biden proposal, which
the Administration has supported. The Biden proposal includes
fairly strong standards and requirements for counsel for indigent
capital defendants in their trials and appeals. We have argued
that, given the high rate of relief granted on constitutional
grounds by federal habeas courts reviewing state capital
proceedings, improved representation at the state trial and
appeal is crucial both to delay reduction and fairness, and is a
key to keeping the trial che "main event" in the system. H.R.
729, in contrast, includes no provision concerning counsel in
capital trials and direct appeals.

The other noteworthy provision of this gubtitle resorts to
the unusual measure of imposing specific time limitations on
federal courts. The provision generally requires the district
court to issue a decision on a capital habeas petition within 60
days, and the court of appeals within 90 days, following the
conclusion of final argument or briefing, subject to one p0551ble
20-day extension for good cause.

Finally, subtitle B incorporates a provision (proposed 28
U.S5.C.. 2257(d)) that would genmerally limit the authority to grant
a stay or other relief on a successive petition, at the districc
court and court of appeals levels, to the district judge and

!  subtitle B also includes a provision that enables the

‘proposed procedures to be applied in states with unitary review

systems, such as Califormia, in which direct review and collareral
review are carried out concurrently in capital cases.

[
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appellate panel that decided the initial petition, and to the en
bane ccurt of appeals. These requirements are designed to

provide an orderly alternative toc the judge-shopping and frantic

last-minute litigation over stays that now occur when the
execution cof a capital sentence is imminent.

C. Habeas lLitigation Funding Subtitle C in ticle I
requires funding for the states for capital habeas litigation
(from discretionary Byrne Grant funds) in an amount egqual to
federal appropriations for capital resource centers in the sames .
year. This provision also appears in the Biden habeas precposal.

D. Floor Amendments to the Habeas Provisions in H.R, 723

The House of Representatives adopted twe amendments to the
" habeas provisicons in H.R. 729: :

1. The Smith Amendment

As reported by the House Judiciary Committee, H.R. 729
combined its impositicn of a filing deadline for federal habeas
corpus petitiong with a provision for an automatic stay of
execution through state court review and the litigatién of an
initial federal habeas corpus petition in cases subjec¢t to the
propcsed Powell Committee procedures (i.e., in states that
provide indigent capital defendants with competent counsel in _
state collateral prcceedings). The Smith Amendment, which passed
the House by a vote of 241-189, changes this feature to provide
that the automatic stay terminates if the defendant fails to make
a substantial showing of the denial of a federal right in the
federal district court or at any subsequent stage of review.
Current law includes neither a filing deadline nor an automatic
stay of execution; without an automatic stay, a defendant is not
guaranteed to recelive as much time as the deadline permits
becauge an execution may proceed before the filing deadline has
expired.

/

The amendment also makes a change in the proposed atandards

for obtaining appellate review of a district court’s denial of a
federal habeas corpus petition in a capital case that is subjectc
to the Powell Committee procedures. As reported by the Judiciary
- Committee, the procedures waived the requirement of obtaining a
certificate of probable cause in order to appeal of the denial of
an initial federal habeas petition. In contrast, the amendment
would require the petitioner to obtain a certificate of probable
cause (premised on a substantial showing of the denial of a
federal right) in order to appeal a district court's denial of
the writ. Thus, as amended, H.R. 729, while imposing the strong
delay-reduction measures not found in current law, nevertheless

- would, like current law, require the petitioner to obtain a
certificate of probable cause in crder to appeal the denial of.an

initial petition.
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2. The Cox Amendment

: The second, and far mere noteworthy, amendment adopted
by the House imposes a "standard of deference to state judicial
decisions.* In general, 1t precludes a federal court from
granting a habeas corpus petition with respect te any claim
decided by the state court unless the state court decision was
"arbitrary or unreasonable.” Thus, on federal habeas corpus
review, even for review of mixed questicons of law and fact (for
which review is now fully independent)}, the question for the
federal court would be not whether the state court decision was a
correct interpretation of federal consticuticonal law, but rather
whether it was an arbitrary or unreasonable one. This standard
is akin to the highly deferential one that the courts apply in
reviewing determinations of federal agencies. It therefore would
represent a fundamental change in the law of habeas corpus.

The Cox amendment resurrects probably the most
controversial element of prior habeas corpus reform proposals,
which was the impesiticn of a "full and fair” regime cf federal
habeas corpus review (under which courts wculd deny review so
long as the claim had received ""full and fair" adjudication in
the state courts). The House bill as introduced was noteworthy
in not lncludlng a "full and fair" prevision. (The Senate Bill,
5.3, doeg contain such a provisicn.) The "full and fair" debate
has been longstanding and particularly intense. Proponents of
the measure argue that it is necessary to pregerve comity andg
finality and that it would make the standards of habeas review
the same for, on the cone hand, mixed questions of law and fact
and, on the other, for purely legal and for purely faccual
questions {under current law, the standard of review for mixed
questions of law and fact is more searching than for the other

. types of gquestions). Opponents see it as a radical attack on the
traditional principle of independent federal review of
constitutional claims and point out that the category of mixed
questions of law and fact is an extremely large and significant
category. The Biden Pkill, which represents the Administration
position, contains a repudlatlon of the "full and fair" position
in faver of a general principle. of one round of independent
federal habeas corpus review.

The Cox amendment, which passed the House by a vote of
291-140, would appear to be even mcre far-reaching than other
"full and fair" proposals in two respects. First, the Cox
amendment requires that the decision be based on an arbitrary or
unreasonabla interpretation "of clearly established. Federal law
as articulated in the decisions of the Supreme Court of the
United sStates." This means, for =xample, that if a state court:
decision was directly contrary to che decisions of several
federal courts of appeals on all! fours with it and was supported
by no federal court decision, it would nevertheless be
unreviewable on federal habeas c:-pus. Second, the "arbitrary or
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unreascnable" standard is at least arguably more deferentlal than
the "full and fair" standard, particulariy given the case law
that has developed in the administrative law area where a s;mllar
reglme applies.

l
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HABFRAS
» 14 Democrats voted for full and fair in 199%91:

BOREN
BREAUX
BUMPERS
BYRD
CAMPBELL (House)
DECONCINI
FORD
HEFPLIN
HOLLINGS
JOHNETON
LEIBERMAN
NUNN

REID
SHELBY

They need to be made aware of the NDAA endorsement and of the
support of many state AGe for the Biden habeas compromiaa
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BRADY RILL

w 8 Pemocrats who voted against the Brady bill in(1991:

BAUCUS

BREAUX

CAMPBELL {House)
DECONCINI
DORGAN {Housga}
HEFLIN

HOLLINGS
JOHNSTON

LEAHY

SHELBY

* 3 Democrats who had other "anti-Brady” votes:
BRYAN

CONRAD
REID

ASSUALT WEAPONS

"

" 11 Pemocrats who voted against DeConcini in 1991

BAUCUS
BINGAMAN
BREAUX
BRYAN
EXON
FORD
EEFLIN
BOLLINGS
JOHNSTON
REID
SHELBY
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TO GAIN THEIR SLPPORT FOR THE BIDEN HABEAS REFORM BILL:

Robert Butierworth (Florlda -- Florida DAs oppose the Biden bill)
(904) 487-19863

Dan Morales (Texas -~ sald to be close to opposing the Biden blil)
(512) 483-2191

Jimmy Evans (Alabama)
(205) 242-7300

Winston Bryant (Arkansas)
(501) 682-2007

Susan Loving (Okiahoma)
(405) 521-3821

Michael J. Bowers (Georgle)
(404) 656-4585
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CRIME: Bill Says Condemned Get Hearings for New Facts

Continued from A5

Gen. Harry Litman, who worked

on the death penalty provisions of
_ the crime package. . .

“1t sets a high standard because
we don’'t want to open it up for
abuse. But il says if you are
innocent, you can get a hearing,”
he said. .

The legislation does nat limit the
number of such hearings an inmate
- ean receive.

The death penalty proposals
were introduced in the Senate
earlier this month by Judiciary
Committee Chairman Sen. Joseph
R. Biden Jr. {D-Del.}. They are
part of a larger anti -crifpe package
unveiled by Clinton on Aug. 11,

Resides revising the rules for
‘handling appeals, the bill makes 47
more offenses—ranging from mur-
dering a federal official to the
terrorist killing of an American
citizen abrpad—punishable by a
federal death penalty.

iden and Administration aides

hailed the death penaily pro-
posals as a compromise after years
of wrangling between slate prose-
cutors and death penalty oppo-
nents.

While prosecutors want to halt
geemingly endless appeals, oppo-
nents of capilal punishment say’
that the long litigatiory often stems
from the failure of accused mur-

derers Lo get well-trained lawyers
in the first place.

Especially in rural Southern

- communities, death penalty oppo-
nents say, the appointed lawyers
often fail to investigate the facis
and lack basic knowledge of the
law concerning capilal cases. Years
of appeals then follow because the
defendant’s rights were short-
changed during the trial.

The crime bill would require
glates to provide attorneys who
have experience investigating and
defending clients in capital cases.
As a trade-off, the states are
promised that appeals will be limit-
ed.

" “The theme i$ fairness and final-
jty,” Litman said. "You get quali-
fied coungel up front,” he said, but

afterward defendants get just one

chance to appeal in the federal
system,

Although groups representing
both prosecutors and defense law-
yers have had some words of praise
for the Administration’s bill. nei-
ther side is entirely happy.
Richard Dieter, executive direc-

tor of the Death Penalty Infor-
mation Center, which opposes cap-

#tal punishment, says that the bill

endorses the highly conservative
decisions of the Supreme Courl
under Chief Justice William H.

Rehnquist.

“These decisions put severe re-
strictions {on appeals}. Why would
you want to write that into Jaw?”
he agked.

On the other side, California
Atty. Gen. Dan Lungren de-
nounced the Administration plan,
saying that it opens up loo many
loopholes for inmates to appeal.

1f enacted, the hill will “promote
more delay and litigation. Make no
mistake about it, these provisions
are worse than current law,” Lun.
gren declared.

Senate and House committees
expecl o begin hearings on the
proposals in the fall.
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US.Satellite

BusinessMayBe

Groundedby

CurbsonChina '

By RONE TEMPEST

TIMES STAFF WRITER

' EUING —The Clinton Administra-
Btion’s imposition of trade sanclions

against Chinese aerogpace and de-
fense industries was intended as a siap
against China for allegedly violating an
international arms -accord by supplying

1558 s Lo Pakistan. .
missile componen suffer from the

Among the first likely L0 r
sanctions, however, is not the Chinese

vernment but:the Los Angele;-paged
i'-loughes Aireraft Co. and its subsidiaries,
which aver the past 1wo years h-fwe built a
business of several hundred m_ilhon dollgrs
.gelling communications gateliites 1o C_‘hma
ang launching:them into space-On Chme_se .
rockets.

It is precisely
the focus of the

this satellite trade that was
‘pArTOW, LWO-Yyear sanc-

e ina by Lhe
tions imposed Wednesaday on China .
Administration. State Department spokes-

n Mike McCurry said the sancuons
Iu.rnzuldmr[:arimarily affect sales of satellites— .
possibly worth $400 million to $500 mil-
lion—and transfers of gatellite technology,
both areas dominated by Hughes and other

jcan companies. - _ .
AT’?‘ﬁs is notp;oﬂng Lo help our business,
complained ‘Michae} K. Sun, the Beijing-
pased vice president of Hughes Network
_Sysiems, a subsidiary with several major
sunications contracts pending

satellite comm : _
with the Chinese, “1 have 2 big contract
that ] could lose because of Lhis. Every time

15 Lthey give me a

ith Chinese officia
1meet w1 plaining about

15-minute lecture com .
American policy..] support the American
government, but somelimes you have o
ask the gquestion why you as an Ameng.an
company get hit more than anyone else. )
Sun was not Lthe only member of Beiing's
American business com munity Lo complain.
sWhat 1 regret -most.” said another
- American attracled o China by the boom-
. ing business climate, “is non_-cornmerc:al
issues spilling over and affecting ourl-com-

mercial enviconment.”

partnership between Hughes Space
::d Communi?:ations. the world's larg-
-est producer of commercizl satellites. and
the swate-owned China Great Wal} Indus-
try Corp., which makes the Long March
2. rocket used 10 Jaunch the sgtelhtes, isa
great source of national pride for the

~.. Chinese. T ]
' E-.ch 1aunch is followed with the iniensi-

Ly that atiended the imtial space missions

in-the United States. Successful satellite

missions are followed by celebratory ban-
uets in grand hotels, _ :

d The partnership has also been a spectac-

profit for Hughes, which

i even more from China's
h 20 more satellites

ular source of
hoped Lo benefi
. ambitious goals Lo Jaunc
. by the year _2000.

|
But among the other products manufac-
tured by the giant China Great Wall
Industry .Corp. are the short-range M-11
missiles and eomponents that U.S. intelli-

‘gence agencies say China is secretly selling

wo Pakistan. As a result, both the Clinton
Administration and the George Bush Ad-
ministration seized on the satellite trade as
a weapon in their attempts o curb Chinese

‘behavior on weapons proliferation and

human rights. -

Chinese Foreign Ministry spokesman
Wu Jianmin ort Thursday described the
sanctions as “entirely unjustifiable ™ .

The. Chinese Embassy in- Washingion
issued a statement denouncing the sanc-
tions as “"a wrong judgment based on
inaccurate intelligence.” -

After the Tian An Men Square crack-
down in June, 1989, President Bush froze
all military sales to China. In May, 199},
citing Chinese exports of missile technolo-
gy to Third World countries, Bush refused

" 10 grant waivers lo American companies,
- ineluding Hughes, that wanted 10 sell

compenents for China’s domestically pro-
duced sate_ilite.'Dong Fang Hong 3.

ut Bush reversed himself 13 months

- LI Dater and granted waivers for the Dong

‘Fang Hong' 3 and five other satellite
projects involving China. '

Bush said the decigsion was based on

. assuranced from Chinese authorities that

they would adhere 10 the Missile Technolo-
gy Control Hegime guidelines limiting
exports of missiles and missile technology.
In addition; Sitate Department spokes-
.man Richard Boucher justified allowing the
satellite trade on national economic
grounds. “These exporis will help reduce

" our trade deficit with China and provide

jobs for American workers,” Boucher said.
‘In this improved business climate,
Hughes Network Systems, a subsidiary
specializing.in digital communications
equipment and closed satellite communi-.

" cation networks. WAs amorng many Amer:-

can and Western firms that opened offices
in the high-rise complexes sprouting on the
edges of Beijing.

In the past year, Hughes Network has

negotiated contracts with the Chinese state

oil ministry and state banking svstems for
interactive communication sysiems.

Among the other tenanis in the ofﬁée_

complex that houses Hughes executive
- Sun, an American citizen born in Beijing
-and raised in Taiwan, are Canadian and
French firms vying for the same Chinese
communication satellite buginess. In the
"wake of the latest in- the series of U.S
.sanetions, Sun is afraid they might get it.
“If U.S. ipoliey ‘continues to act like a
yo-yo,” Sun said. “it just gives another
-excuse for|those who do not want to buy
fromus.” - o . R
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