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OPTION 1: SUPPORT ZIMMER BILL MAKING COMMUNITY NOTIFICATION
MANDATORY AND SUGGEST ADDITIONAL AMENDMENT * . ,

H.R. 2137 would requlre the release of relevant information
to protect the public from child molesters and other sexually
" viclent offenders.. The Department of Justice supports the
enactment of thls leglslaLlon

: The Jacob Wetterllng Crlmes Agalnst Chlldren and Sexually .
Violent Offender Registration Act provides a financial incentive
for states to establishteffective registration systems for
released child molesters and other sexually violent offenders.
States that fail to establish conforming registration systems .
will be subject to a 10% reduction of formula Byrne Grant
funding, and resultlng surplus funds will be xeallocated to-
states that are in compliance. The current prov181ons of the
Jacob Wettexling Act permit, but do not requlre, states ‘to
release relevant reglstratlon 1nformatlon that is necessary to
protect the publlc concerning persons requlred to register.

“H.R. 2137 would make the dlsclosure of regletratlon
information necessary to protect the public mandatory rather than
permissive under the Act s standards. The Department of Justice
supports this reform.  Where a state has-information through its
registration system concerning a .child molester or other sexually
violent criminal who poses a continuing danger to others, the o
.state should not withhold this information from persons;who ‘need -
it for the security of themselves and their.families. A number
of states already prov1de for communlty notification or other

forms of disclosure in approprlate circumstances, and the change
‘in the Jacob Wetterllng provisions proposed in H.R. 2137 would
’encourage addltlonal states to adopt such measures.
In the Department s pr0posed guldellnes for the Jacob
- Wetterling Act (60 Fed. Reg. 18617, April 12, 1985)., we have-
explained that the Act accords states discretion corcerning the:
-gtandards and procedures to be applied in determining whether. a
reglsterlng offender constitutes a danger to the public, ‘and
' . concerning the natureé and extent of disclosure necessary to
protect the public from such an offender. H.R. 2137 makes the
_ ""public safety" disclosure provision of ‘the Act mandatory --
changing "may" to- ishall” -- but does not- OthEIWlse change the
language of this provmslon : .

' Hence, states will. need to prov1de for Such dleclosure .

' follow1ng the enactment of H.R: 2137 to comply with the Act, but
they will retain discretion concerning specific standards and
procedures and the nature and extent of disclosure in
implementing this requirement. . For example, New Jersey’s multi-
tiered system for classifying offenders based on risk and making
varying degrees of disclosure on the basis of that classification
would be consistent with the "public safety" disclosure provision
of the Jacob Wetterllng Act as amended by H.R. 2127.
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In addition to endorsing the particular change proposed in o
H.R. 2137, we recommend an additional amendment to the prov151on
of the’ Jacob 'Wetterling Act relating to the release of =~ .
.information. Section 170101(d) of the Jacob Wetterllng Act
prov1des that information collected under state registration
programs "shall be treated as prlvate data, " subject to three’
exceptions -- dlsclosure to law enforcement agencies for law
enforcement purposes, dmsclosure to government agencies
conducting’ confldentlal”background checks, and disclosure for
publlc safety reasons (ds . dlscussed above} ,

' The requlrement that reglstratlon information generally be
treated as private data is not necessary oOr helpful in realizing'
the objectives of the Jacob Wetterling Act, and it imposes a.
limitation. on the states that did not exlst prior to the,
enactment of ‘the Jacob Wetterling Act. ' We see no reason why "
states should not generally be free to make their own decisions
concerning the extent to which registration data should or should
not be treated as prlvate data as they have been in the past

We accordlngly recommend deletlon of the prov1sxon tHat
information collected under state registration systems is .
generally to be tréated as privite data: This change, together
with the change proposed in H.R. 2137, could be 1mplemented by
revising subsection (d) of § 170101 of the' Violent Crime Control
and Law Enforcement Act of 1994 to read as follows: .

"(d) RELEASE OF" INFOQMATION -- (1) The information . o
collected under a State registration program may be dlsclosed forj
any purpose permitted under- the laws of - Lhe State.

"{2) The designated State law enforcement agency
and any local law enforcement agency authorized by the
State agency shall release relevant information
¢ollected under the registration program that is
necessary to protect the public concerning a SpelelC
person required to register under this section,
provided, that this paragraph shall not be construed to
require the disclosure of the identity.of‘a victim of.
‘an offense that requires reglstratlon under thls B
sectlon ‘ , :

B Finally, beyond the notlflcatlon issue ralsed by H R. 2137,

. discussion with the states indicates that some of the more
detailed prescription in the registration provisions of the Jacob
‘Wetterling Act may impede some state compliance, though that

level of detail may be unnecessary to realize the essential

. cbjectives of the Act. We would be pleased to work with
. interested members of -Congress to strengthen the Act by

addressing legitimate concerns regardlng lmnedlments To. mffectlve
state 1mp1emen§atlon : ,
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OPTION 2: - RECOMMEND AGAINST ENACTMENT OF THE ZIMMER ‘BILL, BUT
SUGGEST ALTERNATIVE AMENDMENT
H.R. 2137 would make community notification concerning. -
- registered sex offenders:mandatory under. the Jacob Wetterling
Crimes Against Children and Sexually Violent Offender
Reglstratlon Act. We strongly support the objectlve of promotlng
‘the establishment of community notification systems for sex
offenders. However, we recommend that the sponsors consider an
alternative amendment to the Jacob Wetterllng Act to fac1lltate
the creation of such systems. . ,

i
",

The Jacob. Wetterllng Act provxdes a flnanc1al 1ncent1ve for
‘statés to . establish effective registration systems for released
child molesters and other sexually violent offenders. States
that fail to establish conforming registration systems will be
"subject to a 10% reduction of formula Byrne Grant funding, and
resulting surplus funds will be reallocated to states that are.in
compllance The current provisions of the Jacob’ Wetterllng Act i .
permit, but do not reguire, states to release relevant #i° s
reglstratlon information that is necessary to protect the publlc
concernlng persons requlred to reglster :

H.R:"2137 w0u1d make the dlsclosure of reglstratlon
information mandatory rather than perm1s51ve under the Act” s
standards. . _

As noted above, we strongly support the objectlve of
promoting communlty notlflcatlon concerning registered sex
offenders by the states. .In furtherance of:this objective, we
‘are «currently involved in litigation-in New Jersey and several
other states in'which we are helping the states to defend the
validity of community notification systems they have established.
‘The proposed guidelines we have issued for the Jacob Wetterling .
Act have also. interpreted the Act s0 as to'give states the
broadest possible latitude to establish community notification
systems and release 1nformatlon on registered offenders under

o those systems : . , . - :

We have two concerns, however, about the approach suggested
in H.R.. 2137 to encourage further state. reforms in thls area.

First,” the trend in the states is already in the dlrectlon
of adopting community notification, but this is a relatively new
trend, and different states have taken different approaches. In
some sStates, registration information is available to the public

- under general "open records" laws. Other.states have established
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ox are considering the establishment of 900 numbers which enable
- interested members of the public to determine whether particular
individuals are registered sex offenders. Still others have set
up classification systems under which assessments are made
.- concerning the dangerousness of particular offenders, and varying -
degrees of public notice are carrled out on the ba51s of : these
determinations. ) ‘ L ‘
: . : 2o o S , , o
: It is obviocusly desirable to allow states in a developing
"area like this one to try out different approaches, and to adopt
notification systems that are adapted to their distinctive
‘circumstances and needs. This consideration supports caution in
extending federal mandates which might be understood as dictating
a.particular -approach or constralnlng state dlscretlon in
“dev13lng such systems.

Our. second concern - relates to the 1nterplay between state
compliance with the basic registration requirements of the Jacob
Wetterling Act --. which enable law enforcement agencxes to keep
track of the location of released sex offenders -- and. the (now
optlonal) communlty notlflcatlon aspect of .the Act :

Whlle most states now have some type of - reglstratlon
reguirement for sex offenders, many of the state systems; fall ,
short of the .strong registration and tracking mechanisms*" .
contemplated by the Jacob Wetterling Act. Important features of
o the Act which may not currently be present in state reglstratlon
- 5systems include pro-active peériodic.address verification by the’
registration agency, procedures which ensure that registration
information is entered into the system and kept up to date when
registering offenders move .elsewhere in the state, and procedures
for continuing the tracking of registered offenders when they
move to another state... .| : : !
To achleve compllance with the Jacob Wetterllng reglstratlon

standards, states will mneed to make changes in their systems, and
adopting these changes may entail substantial difficulty and
expense. The financial incentives provided by the -Act may or may |
not be .a suff1c1ent 1nducement from the perspectlve ‘of - partlcular:
states. X «

A If community notlflcatlon is made a mandatory part of the

" Jacob Wetterling system, there will be an additional requirement
for state compliance. States which would be willing to make the
changes necessary to comply with the Act’s registration standards
may not regard achlev1ng compliance as feasible or worth the cost
if it also requires adopting: communlty notification under a .
federal mandate as proposed in H.R. 2137. To the extent that- ,
this occurs, the proposed change could have the unintended effect .
of producing 1mprovements in the registration systems of fewer
states than the current formulatlon of the Act.

3
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'While we think the particular. amendment proposed in H.R.
2137 would be inadvisable for these reascns, we do believe that
. an amendment to the Jacob Wetterling Act affecting community
‘notification would ‘be desirable.  Section 170101(d) of the Act
provides that information collected under state registration'
programs “shall be treated as private data,™ subject to three
exceptions -- disclosure to law enforcement agencies for law
enforcement purposes, dlsclosure to government' agencies
conducting confldentlalxbackground checks, and. dlsclosure for
.publlc safety reasons (as dlscussed above)-,; .

The - regquirement  that reglstratlon 1nformatlon generally be
treated as private data is not necessary or helpful in realizing
the objectives of the Jacob Wetterling Act, and it imposes a '

.llmltatlon on the states that did not exist prior to the
enactment of the Jacob Wetterling Act. We see no reason why
states should not generally be free.to make. their own decisions
concerning the extent to which registration data should or should
not be treated as prlvate data, as they have been in the- past

In posmtlve terms, deletlng ‘the “prlvate data" language‘
would make it clear that states are not constrained by federal
law in their decisicns concernlng community notification and
other disclosure of reglstratlon information, but rather have. a
free hand to make such disclosures on the baSls of thelr*own
judgments concernlng the publlc 1nterest .

We accordlngly recommend deletzon of the prOVlSlon that
iriformation collected under state reglstratlon gystems is
generally to be treated as private data. This change could be
implemented by revising subsection {d)- of § 170101 of the Violent:
Crime Control and Law Enforcement Act of 1994 to read as. follows

“(d) RELEASE OF INFORMATION - The 1nformatlon"‘
collected under a State. reglstratlon program may. be
.disclosed’ for any purpose permitted under the laws of
the State.® .

%

’ Flnally,,beyond the notltlcatlon issue raised: by H.R. 2137,
~discussion with the ‘states indicates that some of the moxe

. detailed prescription in the registration provisions of the Jacob
Wetterllng Act may impede some state complianceé, though that
level of detail may be unnecessary to realize the essential-
objectives of the Act. We would be pleased to work with
interested members of Congress to strengthen the Act by

. .addressing legitimate concerns regardlng lmpedlments to effectlve

' state lmplementatlon ‘ :

i



