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Hamilton v. Accn-Tek 5 O
: s
(Prepared by: Charles Simon, 514-3465) | - v

In Hamilton v. Accu-Tek,, eight plaintiffs (on behalf of seven individuals who were killed
or wounded by illegally-obtained guns) filed a wrongful death action against numerous gun
manufacturers and gun distributors. Although Judge Weinstein significantly limited the
plaintiffs’ possible theories of liability', he did leave them with a negligent marketing and
distribution claim against the gun manufacturers, based on the contention that the gun
manufacturers deliberately saturated the market for guns and helped to create an underground
market for the weapons.? (These claims are based on a collective theory of liability, in the same
manner as prior cases associated with asbestos, Agent Orange, the dalkon shield, and DES.)

With respect to all seven of the shooting victims, the jury concluded that 15 of 25 gun
manufacturers named as defendants in the suit had marketed or distributed handguns negligently
(that is, failed to "exercise ‘reasonable care’ in marketing and distributing [their] product, to the
extent [they had] control, so as to take precautions against creating foreseeable risks of injury™).

Of the 15 manufacturers found negligent, nine were found by the jury to have
proximately caused (that is, to have been a "substantial factor in bringing about") one or more of
three of the shootings. (With respect to the other four shootings, the jury did not find that any of
the 15 negligent rnanufacturers had proximately caused the shooting.)

In what appeared to be a compromise verdict, the jury found that monetary damages had
been sustained by the plaintiffs in only one of the three shootings where proximate causation was
established, Damages were calculated at $4,000,000 for the one shooting victim and his mother.
However, the actual liability (that is, the actual amount to be paid to the plaintiffs) of the three
negligent gun manufacturers who were found to have caused the related injuries was only
approximately $500,000. This discrepancy arises because actual liability was measured
according to the relevant defendants’ national market shares for the handgun or class of
handguns used in the shooting.?

It is unclear whether the verdict will survive appellate review, because the Second Circuit
recently rejected a similar cause of action brought against ammunition manufacturers.

'Tn 1996, the court dismissed plaintiffs' product liability claims. The court also found that
the plaintiffs could not bring a claim for selling a dangerous instrumentality. In addition, Judge
Weinstein dismissed plaintiffs' ultrahazardous or abnormally dangerous activity theories.

*The market share collective liability theory relicved the plaintiffs from having to prove
that a specific gun manufacturer made aund distributed the pamcular weapon that caused the
particular injury in question.

*The total percentage of liability assessed against the three relevant defendants was only
13% ($500,000 is about 13% of the $4,000,000 total damage calculation), because the jury
apparently found that some manufacturers thh relevant market share were not defendants at all.
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THE WHITE HOUSE :
WASHINGTON

November 9, 1998

MEMORANDUM FOR BRUCE REED

CC: JOSE CERDA

FROM: SIDNEY BLUMENTHALM |
SUBJECT: CLASS ACTION ON GUNS

I’ve enclosed an article and press release about the new effort to file class actions suits against
gun manufacturers. I think this is a very promising idea. Let’s talk about it soon.
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: NeW Orleans FRIDAY, OCTOBER 30, 1998

Is Expected
to Sue Gun
Manufacturers

@ Courts: Lawyers who fought
tobacco firms are now helping
cities take on a new industry with
liability and negligence suits.

. By MYRON LEVIN
TIMES STAFF WHITER

New Orleans ig expected to file g magsive
product linbility and negligence lawguit
against major handgun makers taday, the
opening salvg in a campaign against the
gun'industry by an alliance of antl-tobacco
attorneys and local governments.

The suit, which will be announced by
New Orleans Mayor Marc Morial, will narse
10 manufacturers, including five Southermn
California firma that make the cheap hand-
guna known as Saturday night -gpecials,
said John Coale, a Waghington attorney
wha ig part of a natfonwide consortium of
law firms that has flled two dozen class-
actlon sujts against tobaceo companies.

Coale said the suit will accuse gun
makers of failing to incorporate safety
technology to prevent accidental shootings

“and of saturating the market with mote
guna than could possibly be bought by legal

purchasers—thus assuring that tens of

thousands of firearms will wind up in the
hands of juveniles and erooks.

New Orleans, Coale added. “will be the

first of many cities” to zue in the next few
months with the help of the Castans group,
a nationwide consortium of law firms, and
the National Center to Prevent Handgun
Violence. The other cities were nat identi-
fied,

“We're going to do to this what we did o
tobacco,” he said. "Ii's going Lo be a very
large war.”

The Castano group, named for the lead

‘plaintiff in one anti-tabacco case, hax filed
clags-action suits against cigarette makers
on bebalf of milllons of allegedly addictad
smokers. The cases are pending in various
atates, .

Among the firms to be named in the suft
are Lorcin Enginesring. Bryco Arms, Jen-

nings. Phoenix Arms and Davis Industries, |

producers of low-cogt handgung that gun-’

control advocates have dubbed the “Ring

of Fire” compahies because their plants

partly encircie Los Angeles. An attorney,

for Lorein, which ja based in Mira Loma,
declined to comment, and a call to Bryco, of
Please soe GUNS, C£

GUNS

Continued from C1
Coats Mesa, was not returned. |

But ‘an official with a firearmsy
trade assoclation ¢alled the suit “a
shamefi use of the courts.”

Jack Adking, director of op-
erations for the American Shooting
Sports Council, which ia also ex-
pected to be named in the suit, said
he could not address the specifics
of the case before he had seen the
Jawsuit. But he called it an atteropt
“t0 shift responsibility for the il-

- this process stop?”

legal uge of our products.”

After tobacco and firearms,
“certainly the alcohol industry is
just around the corner for them
target,” Adkins gaid. “Where

Some 35,000 Amencam} dle +

atates,
authorities say the death toil

. gunfire exceeds that from &

accidents. Most of these result

- gtreet violence, although in 19

accidental ghootinge of chil
and teen sulcides accounted f
about 1,900 deaths nationwide.
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NEW ORLEANS FIRST CITY TO SUE (iUN MANUFACTURERS:
CENTER TO PREVENT HANDGUN VIOLENCE
CO-COUNSEL IN LANDMARK LAWSUIT

Now Orleasis, LA. New Orioans Mayor Mars Moria) uxday announced thu the Clty of New
Orlesns has flled U fiot-ever lswailt by a city or other goverament againet the gun laduary.
The it paross fifleen gun suguihctercss, threo rade associstons A4S several local pa

and gun desler, snd 3ocis o ecover the damaye 10 the Cly from L gun industry's sale of 2uns
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<hildproof, ‘personalimd’ prodiact,” said Dynis Hienigon. Dirsclor of the Center's Legal Action
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Muyor Mozrial ls showlng \gest coursge |2 bevuming the first meyor to ke the gun industry to
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cosl f il
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Clucago Flles Smt Agamst Gun Manufacmrers

ByJon} ETER -

CHICAGO, Nov. 12—The city
of Chicago sued gun manufactur-
ers and local gun shops for $433
million today, charging the indus-

" try armed drug dealers, gang mem-

bers and other felons in a city
where nearly 500 people die each

_year from gunshots.

‘The suit made Chicago the second
city to take on the gun -industry in

. oourt and inserted it into a mew
~ national strategy for battling hand-

gxmvxolenoe thattsmodeledafmrthe
campaign by states that sued tobacco

— ° makersto recoup public h@lm'm

resulting from smoking. .-
. New Orleans filed the first such

- anti-gun suit last month, accusing 15°

arms manufacturers whose failure to
install adequate safety features, the

" city contended, makes the weapons

“unreasonably dangerous.”
Other jurisdictions, including Phil-

» adelphia and Dade County, Fla., are

considering lawsuits against the gun
industry and studying New Orleans’

-and Chicago’s -approaches to deter-

Judge Dismisses 3 of 12 Counts
In McDougal Embezzlement Case

Associated Pmss
SANTA MONICA, Calif., Nov.

12—A judge dismissed three of the

12 counts against Susan McDougal

" and said today the prosecution had

failed to show she could have

. embezzled any more than $50,000.

McDougal had been accused of
taking $150,000 from her former
employers, conductor Zubin Meh-

ta and his wife, Nancy. Superior -

Court Judge Leslie Light said ‘it
was “certainly possible” that

McDougal embezzled all the mon-
ey, but-that had not been proven.
The nine-week trial is about to
enter closing arguments, During a
hearing outside the jury’s pres-
ence, the judge reduced the
amount to $50,000 and dismissed
three counts: two of making a false
_financial statement and one of us-

ing a forged or revoked bank card. -

By reducmg the amount alleged
in the main grand theft charge, the
judge reduced McDougal's poten-
tial sentence by three years.

mine which strategy would wurk b&t
under varying state laws.

“. “Clearly, the gun industry is under”
attack on a new front,” said Dennis
Henigan, legal director for the Center
to Prevent Handgun Violence and an
adviser to New Orleans and Chicago
officials. Chicago’s legal approach
differed from New Orleans’ strategy

-and that of states suing tobacco
companies. Unlike the suits arguing
that cigarette and gun manufacturers
failed to install design .features to

make their products safé, Chicago’s
_premise is that the gun industry’s

- GYW!H-&SSOCIAT[DPRISS
Susan McDougal was employed by
oooductor Zubin Mem and his mfe.

markehng and dxsn'ibuuou of weap-
ons {o city residents is tantamount to
a public nuisance, similar to an indus-~ -
trial plant that pollutes a city’s drink-
ing water,

“Our complamt is not that the gun
doesn’t work or is defective,” smd
Brian Crow, the city's chief lawyer.
‘Tt works too well.” .

Specifically, the city’s lawsuit tar-.
gets gunmakers and their suburban
dealers here who marketed and sold
weapons to undercover police offi-
cers during a two-month sting opéra-
txon The oﬁicers provided the ven-

dors wfth aty addresses, or posed’ as

“straw buyers” purchasing multiple
weapons for a convicted felon or

someone else legally prohiblted from

domgso v

It is a crime to own a hzndgun in
‘Chicago. While it is neither a crime”
to sell a gun to a Chicago resident nor
to a straw buyer, dealers were aware’
that the guns were intended for illicit
purposes when they sold them, city

- officials contend, and were negligent

todoso. .

In some mstanoas, Mayor Richard
M. Daley said at a news conférence,
dealers sold guns to undercover offi-
cers even after the officers made
remarks about buying fspecxally
dead]y kmds of ammumtnon “We

have to ask the manufacturers: ‘Why -

are you making this ammunition that
can go through [a police ofﬁcer’s]
vest? ” Daley said. :

Gun dealers here argued that it
is unreasonable for them to refuse
to sell a gun to a buyer because he
plans to use the gun illegally.

“What could any retailer know
what someone is going to do witha " -
gun when they. walk out of the
door,” John Riggio, the owner of
Chuck’s Gun Shop in suburban
Chicago, and a plaintiff in the suit,
told the Chicago Sun-Times. “If

‘they havé a current gun card and |

try to refuse them, I would be

»vnolatmg their cwd nghts ”

Nevada Recoum Conﬁrms Reid Victory

"By Heren Dzwm
Washingtori Post Staff Writer

Sen. Harry M.,Reid' (D-Nev.)

held ento his razor-thin victory

over Rep. John Ensign (R-Nev.)

yesterday, after a partial recount
of absentee ballots in last week’s

1 _ election for the Senate i in Neva-

da.

Reid had been declared the
unofficial victor on election
night—by 459 votes out of
416,000 cast—but a judge or-

dered a_recount of about 6,000

absentee ballots in the Reno area .

after learning that they had been
"printed with uneven margins
and may have been incorrectly
tallied by machines,
But after the recount was com-

pleted yesterday, Reid had still

won by 401 votes. The result
marked the closest Senate race
this year and will deny Republi-
cans their last chance of enlarg
ing their 10-seat majority m the
chamber.

Republicans had hoped to ex-
pand their majority, perhaps to

the 60 votes needed to- thwart

- filibusters by Democrats, but -

-were held in the elections to the

" same 55-45 vote marg‘m of con~

trol. -

“Nevada citizens can feel con-
fident their voices were heard
accurately,” Reid said in a state-
‘ment :

" But former govemor Robett
List, who was Ensign’s campaign
manager, said he ‘would urge
Ensign to seek a statewide re- -
count. “We Juat want ‘a good
honest count,” he said. :



Norm Ornstein’s
Clowning Moment

N ormally we would never contemplate
political wonk Norm Omstein's scx life. But
when the Ametican Enterprisc Institute’s Capitol
Hill expert stands before his wife, Judy Harrls, his
inlawsand a C-SPAN camera to reveal that the
couple has had relationsjust 117 times In 13
years, and that she “thinks oral sex is
adultery—that probably explains why we haven't

“had any,” you gotta notice.

- Andit's not just his own sex life he'sbeen

-thinking about. Since DNA tests now prove
. Thomas Jefferson and his slave Sally Hemings had _ |
achild, Ornstein sald, “I like to think that the

DNA means that Jesse Jackson and Jesse Helms
are cousing.” -

That shtick won the O-man third place in
Wednesday night’s *“Funniest Celebrity in
‘Washington” contest, which raised $20,000 for
the Child Welfare League of America at the
Improvisation Comedy Club downtown. The
Sourcettes were among the six judges.

First prize went to Newsweek's Matt Cooper,
who said of the switch from Newt Gingrichto .
*“fresh new face” Bob Uvingston: “They used to
have a 55-year-old white guy from Georgia. Now

they have a 55-year-old white guy from Louisiana.”

Maonica Lewinsky's ex-lawyer, Bill
Clnshurg—1tanned, rested and raunchy—took
seconsl. After a spate of Viagra jokes he asked:
“What's the difference between a catfish and Ken
Stan? One is a bottom-dwelling, scum-suckiog
scavenger. The otherisjusta fish.”

One noncompeting performer was Rep. Joe Scarborough
{R-Fla.), who played guitar and sang with his Pensacola band.
Regular Joe, He admitted giving up dreams of rock stardom

when he turmed 35, and wrote "I Guess I'll Bea

Congressman,” The oft-repeated refrain was a thumping "It'
28 easy as can be, if you give your cash to me, Lfyougweyo *

cashtome,”

And while GOP polister Kellyanne Fitzpatrick did not plact:f.’ )

Fitzpatrick
shows some leg
{and then
some), above,
and Omstein
shows the

'l'ﬂﬂ RELIAB!.E SOURCE

By Ann Gerhart and Annie Groer

n You thought Ralph Fiennes was
hot in Hamlet? Well, well, well.
Naked Hicole Xldman was so
incendiary in the London run of
“The Blue Room” that tickets for
the 111 performances in New York
arc nearly gene.

Stripping unstage was “so
embarragssing at first,” the
Australian actress and wife
of Tom Crulse says in British
Vogue. “Of course, in
character 'm not even aware
ofit.”

One theater critic called
her pesformance in the play
“pure theatrical Viagra.”
Such reviews have produced
chaotic celebrity clamoring
for house seats at the Court
Theatre, where previews
begin Nov. 27, Press agent
John Barlow said 80 percent
of the tickets are gone.

o And in other news of nearly
sold-out runs. . . That canny
creative force Erle Schaeffer
has snagged Broadway
veteran Dorothy Loudon for
his premier production of
“Over & Over,” the new
Kander & Ebb musical
debuting at Signature
Theater in January, Loudon,
who received a Tony Award
for her portrayal of Miss ’
Hannigan in “Annic,” joins a
lineup that includes Bebe
Neuwlrth.

w Mississippi Gov. Kirk '
Fordice said yesterday he has
had a recurrence of cancer

MMWMM—M‘MIWW

she displayed several talents: bending over and exposing,
beneath a micro-mini jumper, white undies printed with
Mickey and Minnie mice, and warbling the “Pundette Blues”
swathed in red feathers.

We preferred her prose definition: “A pundetteisa
tightwelght lightweight . . . someone who goes on TV and tells
you the same thing over and over and over and over but never
. wears the same outfit twice.”

‘

NOW YOU . KNOW

five years after his discased

prostate was removed, Fordice, 64,

said he will begin radiation next
month, joking, “I've got to work it

around some duck huntmg fwon't

do it any other way.”

TRE PHOTOMY ALASTAR MU — ASSOCIATLD PRISY
Nicole Kidman in the London version of
“The Blue Room”; A hot ticket in New York.

The Washington Jost

.Fripav. Novemper13. 1998




