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A Special Exemption for Uta_h

~ One of the main components of the Violent Crime Control and Law Enforcement Act of 1994
was the Violent Offender Incarceration and Truth in Sentencing Incentive Grant Program
(Crime Bill prisons grant program). Under this provision, fifty percent of the total amount of

- funds appropriated each year wrll be allocated for Truth—m—Sentencrng Incentrve grants.

Truth—m—sentencrng is a requirement that offenders serve 85 percent of their sentence. States
that do not have truth in sentencing have indeterminate sentencing —— in which the sentence
imposed by the court might mvolve a range of imprisonment. ‘

HR. 3019 the Omnibus Approprlatrons bill, that passed in Congress 'on ThurSday Aprrl 25

—sentencmg

Under the new scheme States would be eligible for general grant money and could receive
~additional money if it adopts a truth-in-sentencing law. The law however allows a state. with
indeterminate sentencing to still be eligible for the additional funding that would otherwise
~only be available to a truth-in-sentencing state if the meets a special criterion that is
provrded m the Conference Report

Th1s special criterion. is very spec1ﬁcally drafted to apply to a partrcular sentencrng scheme -.
— where the judge and the parole commission use the same guldellnes in a particular manner.

- Under the language, a "State practicing indeterminate sentencing” can be eligible for truth in
sentencing funding if " (1) the state has 'sentencing and release guidelines' (which refers to
guidelines that by law are utilized both by courts for guidance in imposing a sentence and by
parole release authorrtles in establlshmg a presumptlve release date _prescribed by these
guldelrnes ) :

Accordrng to Justice Department offrcrals, the State of Utah is the only State that would be
eligible under this unique critérion. In other words, under this Appropriations bill, Utah has
been provided an individual exemption to the truth-in-sentencing requirements of this statute -
-so that they can receive funding for a program that they would otherwise not be eligible for.
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o TI-IIS SECTION CURRENT THROUGH THE 1995 SUPPLEMENT Hkk
*HE (1995 REGULAR SESSION) ¥
TITLE 77. UTAH CODE OF CRIMINAL PROCEDURE
CHAPTER 27. PARDONS AND PAROLES

~ Utah Code Ann @ 77 27-7 (1995)

STATUS: CONSULT SLIP LAWS CITED BELOW FOR RbC I:N TC HANGES TO THIS
DOCUMENT
o <=1> LEXSEE 1996 Ut HB 95 - Scc section’ 5.

@ 77-27- 7 Parole or hcarmg datcs < Interwew -- Hcarmas -- chort of L
-~ alienists - Mental competency ' '

(1) The Board of Pardons a.nd Parole shall determine within six months after
the date of an offender’s commitment (0 the custody of the Department of
Corrections, for servmg a sentence upon conviction of a felony or class A
misdemeanor ., offense, a date upon which the offender shall be. afforded a hearmg
to establish a date of release. or a date for a rehearmg, and shall promptly
noufy the offender - ot the date. ‘ . _

(2) Before reaching a final decision to release .any offender under this

chapter, the chair shall cause the offender to appear -before the board, its
panel, ur any appointed hearing officer, who shall personally interview the
offender to consider his fitness for release ‘and verify as far as possﬁ)le :
information furnished from other sources. Any offender may waive a personal -
appearance before the Board of Pardons -and Parole. Any offender outside - of the
state shall, if ordered by the Board of Pardons and Parolc submit to.a courtesy
Learing to be held by the’ appmpnate authority in the jurisdiction in which the .

- offender is.housed in licu of an appearance before the board. Rules to. carry out
this section shall be made by the board. The offender shall be promptly nonﬂcd
in wmmg of the board’s dccxswn

'(3) In the case of an offender convicted of violating ér attempting to
violate any of the provisions of Sections 76-5-301.1,76-5-302, 76-5-402,
76-5-402.1, 76 5-402 2, 76 5-402.3, 76-5 403, 76-5-403. 1, 76 5-404, 76-5-404 1,
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and 76-5-405, the chair shall appoint one or morc' alienists who shall cxarine . . -
the offender within six months prior t0 a hearing at which an original parole
date is granted on any offense listed in this subsection. The alienists shall

. report in writing the results of the examination to the board prior to the
.. hearing. The report of the appointed alienists shall specifically address the
- question of the offender’s current mental condition and attitudes as they relatc
_ to any danger the offender may posc 1o children or othurs ir thc offendcr 15

relcascd on parole

(@) In any case where an offcndcr s mental competem,y is questioned by the -

‘board; the chair ‘shall appoint one or more alienists to examine the offender and
- Teport in wntmg to the board, specifically addtessmg the 1ssuc of competency..

HISTORY: C. 1953, 77~27 7 enacted by L. 1985,ch 213 O 3; 1986, ch. 22, @ 4; ‘
1988 ch. 150, @ 1; 1990, ch. 195 @ 5; 1994 ch. 13, C) 36 -

\

NOFES

. REPEALS AND REENACTMENlb --Laws 1985 ch. 713 @ 3 rept:dh‘:d former @ 77-2?-’1

€. 1980 ch. 15 @ 2), relatmg to rules and regulauons of board ‘and enac:tcd
present @ 77 27-7. ' : , .

AMENDMENT NOTE% --The 1994 amendmem effectnfc May 2,1994, subsntutcd "Board
of Pardons and Parole" for "Board of Pardons" in Subsez.huns (1) and (2) and
substituted “chair” for chauperson" in Subsections (2) (3), and (4}

NOTES TO DECISIONS

AN A.L.YSIS

, Constlmtlonahty..
‘Due process.

- Hearings on release date
Cited. -

CONSTITUIIONALITY : o
The Utah parole stamres do not create a hbcny interest recogmzable under
the federal constitution. Houtz v, Deland, 718 F. Supp. 1497 (D. Utah 1989).
The Utah parolc statute .does not create an "expectation’ of parole” that W‘ould
subject parole board proceedmgs to due process protcctmm Hatch v. Dcland

790 P.2d 49 (Utah App. 1990)

DUE PROCESS. o
In original parole grant hearmgs at Whlch predlcted terms of incarceration - -

‘are determined, fundamental principles of due process apply undeér the Utah
. Constitution, including the requiremenl - of providing timely notice “before |
hearings and copies of information in the board’s file to'thc defendant. Labrum
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v. State Board of Pardons, 870 P.2d 902 (Utah 1993).
~ Due process requircments of the Utah Constitution apply to a post-revocauon ~
© _ parole grant hearing.- Neel 'v. Holden, 886P.2d 1097 (Utah 1994).

Defendant who failed to show how the further participation of counsel at a
hearing would have affected the accuracy of the information considered by the
Utah Board of Pardons was not denied due process by thc Board’s refusal to allow
tns counsel to address the Board Neel v. Holdcn, 886 P 2d 1097 (Utah t994)

" HEARINGS ON RELEASE DATE. | A
" An inmate is entitled to access to psycholoan.al reports that will be
considered by the Utah Board of Pardons in hearmgs at which the inmate’s
, release date may bc fixed or extended Necl V.. Holden 886 P.2d 1097 (I Ttah
1994). -
(‘TTED in State v. Bishop, 717 P.2d 261 (Utah 1986)
COLLATERAL RFFERENC‘ES ', ~-

C.L S «67A C.1S. Pardon and Parult: @ 44.



