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March 12, 	1998 

Facsimile 

TO: 	 Greg Williamson, Senator Murray, FAX: 224-0238 

Da.nica Petroshius, HELP Committee, FAX: 22H.0924 

Joan Huffer, Sen, Daschle. FAX: 228-5645 

Amy Abraham, Sen. Budget,FAX: 228-3898 

Craig HannalAndi King, I:"Touse DPC, FAX: 226-0938 

Melis!:!ct Na.rills, House DPe, FAX: 226-6863 

June .Harris/Alex: Nock/Mark Zuckerman, FAX: 225-3614 

Jeny Ha.rtz, Democratic Whip, FAX: 225-5786 

Amy Burgess, Rep. Wu, FAX: 225-9497 

Steve Richetti,WFI Deputy Chief of Staff, FAX; 456-6703 

Bnlce Reed, Wli I)omestic Policy, FAX: 456-2878 

Broderick Johnson, White House Legislative Atfairs, FAX: 456-2604 

Barbara Chow, OMB, FAX: 395-5730. . 

Susan Frost, Department of Educ~lti()n. FAX: 401-0596 

Scott Fleming. Department ofHducfltion, FAX: 401-1438 

Ed Kealy, CEF, FAX: 383-0097 


PLEAS'E DELIVER TO PERSON LIS'I'RU AUOVE 

FROM: 	 Joell)/:lcker 
National Education Association 
202-R22-7J29 

FAX 202-822-7309 
lJ. Pages ~ p (including thifl page) 

COMMENTS: FYI - Most recent NEA press I'e[ease on class size/Ed-Flex. Also, NGA letter urging 
fuIJ tlmding of lDEA, in case you haven't seen it. 

NEA rec()ml11end~ the White H()u~e und Demncruts offer fl. supplementnllunding request for IDEA 
($] bi\lion?),and try and tack it onto the FY 99 l\upplemelltal working its way through Congress. 

If YOlI did not receive ~11l pages, ple1lse cull the seode,' as soon as possilllc, If this facfOimilc was senl to the wrong IlUmbel', 
we would npPl'eciate a caU so we can sell£! the fax 10 the correcl number, 
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i'II:' ..l"1t. CNP~f ~ymond c. !;,hcppach 
GQ~"'ROt of Ocla_fE Ucculi"C DiNa"r 
Cbaln"l\.4ll 

H.lI o( di. Sf>"'" 
MichuJ O. lea.j" : 4+t Norm C~pirQI Sere\'! 
(,;U'U1' ...Of of UYh , W""hblpo. D.C, ltlOlIl·ISIl 
VI~ O.alttaall , T.lcpltolMl (:llll) 6<1.... 'B1I1.I 

lu-:p:1N,/wIII.tllI'"''''1I 

March 9, 1999 

Thc Honorable Pete v, f)gmonici 

ChaJrman. CommiUH on mo Bl.ldjcU 

IJnit.d Slites Senate 

Wilihiniton. D.C. :ZOSI0-6HlO 


~ar Mr. Cbairman; 

As you preparc lhe bud,el TO$ol\.uion (or the comin. fiscal yeu. the nauon's Qovernors ,uJo COnlll'l1I ,0 live up 
ICllllTlISt!lmeno already'mildt ro Intel currenl tllneSln, ~ommhm.ntl &0 ....r..a before fundin, new inllilUVei or till( 
"1m in tho federal budaet. 

The federal jovCrnmon1 commiMd 10 fully fUlld- defined ..'40 perce", of the 001"- (he Individuals with 
Disabilitics E.ducAlion AC! eIDEA) when the lAW. farmffly known u 13"IW~rion of the Handicapped Act, 'wa, 
pA6Iod in 1975. Currently. tho fodl".11 govunmlllnfli conrribQdon amounu 1.0 only 11 porcont. lind ~W10S are 
fl.lndlna (/lc blilAn'o t~ illisilit "hool districts in proviuin. spcclaleducatioh ond rolalccl iCrvlQC\I. AI~houBh we 
ilronsly r.uppon providin. ch. necl5ltll')' servlcel and luppon to help'allllwdantl IU<;c;cCId. thll I.:UIlJi ablllCK:ialCd . 

..,ith ir'nplemcntiJlI lDEA IUti placina lin Inc:roat!i:d burden on Ital£l. 

We are c;:urrcnrly reaUooatina CUlI.riP. Ilate fund, from other prQlrllN Dr oommanin. now flinGS tu on!i1.lro lhl.t 
'ludent. with cijr.abilitieli Gr. prQvidc:d II "freCl lind appropriate public t:dw:::acion." In lame CIUOI. we urG IIlkin8 
funds from uistinj cduelilion prolTamll \0 PAY for Iho cOlli of cd1.lcltin, our .Wdentl with dia1.bilidcl becaule 
we believe that allli'~enili detervc Iln equal opponuniry 10 learn. Thorefore. GO'llcrnoti urae Conir(:i~ 10 hDnor 

iUI orilinal commill1'lonl Ind fully fund 40 parc;oni of Pan B ."rvicel U lulhc;"ized by IDEA 10 the itlals of rhe 
1Ie:( can be achieved 

This Iii (Ihlen a hiih priority for OovcrnorJ. lhol 41thc racanl National Governor,' Ai&ochilion Wincer MDI""I1. ·il 
Will" topic;: of dlsclUlion with Ihe PrcliidcnllUi well •• the lubjeci of an adoplod. revilClC:t policy at~hed. Mllny 
!honk' for ),our coniidcral.i'm Clf thil re'l"IO~l. 

Sincerely, 

~. L"l'Ja ~--::tI-- r'-~ ~.,. 

Governor Michael O. l..caviu . 

~£:>j ~~ 
rnor Jameli B. Hunt, Ir. . OlwlSmof Mike HlICka* . 

CkAlr. Commiu- on Human ROllourcn 'Vic. Chair, Comminoo .on Human RelJQurct' 

http:fodl".11
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For more int'ormntion: 
Steve Wollmer 202-822-7239 
Kathleen Lyons 202~822-7213 

l~'OllIMMEDIATE RELEASE 
March 1t, 1999 

Shttement by N)j~A I)resident Roh Chlile in Respon~e 
to Semite Il~f~~,~~tt!!...E~_,!-(1 Class Si¥c Initiative 

We are deeply disappointed with tht! r-lmH~e nnd Senate votes to reject authorizjng full funding to 

hire 100,000 new teachers t,o I'edlice class sil'.tls nuthmwidc. We arc equally disappointed with the;: 

Senate's approval ofSen. Lott's ~'mendmenl ullowing class size funding to be diverted to spc:ciul 

t!uucation. 

The Senate is a.."fking America's schools to make a false choice betwet!n :mmller class sizes and· 

additional funding for special education. In fact, both are important priorities, i:lnd both need additiomLi 

funding in order to best serve our students. Forcing school distril:ls to choose between smaller CIClSS sizes 

and Iipt:ci~lI cducalinll wi II only dilute the effort to strengthen both programs. 

Smaller class sizes should be a non-parLi~an iRSUC. Yet today.'s Senate vote rejecting fun 

authorization of clu...'is si~e funding is a strong indication that a ml\jority in Congress apparently are willing 

LO renege on last (all's promise to reduce clu.~1i sizes in America'spublic schools. 

School districts arc already mnking plans to hire new teachors for next yea!", but today's vOLes tell 

them CongreHs IIULY le~lVe them hanging without the l'eSOUI'CeR needed to enlploy those new teachersuHer 

the first: year. NEA continues to support the Ed Flex proposal. but we wil1 work tirfjlcssly to convince 

Bouse tUld Senate conferees to authorize full Illllding tor smaller class sizes for the mltlUI1'S,stllc\cnts. 

### 
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DRAFT 
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I am writmg to express lDY strong opposi1ioa. to an umeodalent tbatI ~Senator 
.As'ba:oft may ofI::r to S. ~~ the~ crimebill that1he SeDareis now ccmsidc:ring. 
T1ds arnendmcat, \¥hieh SsJ.etor Asbcroft has alBo ar.pualcly inboctuced u S. 969. would 
allow schoolpersoDDCl to ~or expel cbIl.dRn with diWWitics fi.'OID their sdlools 
fOr UQlimited periods of_without atrj educaf:ional.;.i~ includIng bdJaviond 
interve.nti0l1 serv1ces,. and without1he impartiallraing now requim1 by tho Im:Iividuals. 
with Disabiliti.c:a; Edu.oaUOI1 Act (IDEA), tbr cmy.ing or ~QCawapon to;or lit,. a 
school fimcdon or ibr'I:bm¢cDiDg to cany or po38CI8B a Weapott to, or at, school or a 

. school fimction.. 

nr.e is·D.o Deed fOrihe'Congr:eas to addr.eas the parricuIar issue that is tho 8Ubject ofthe 
.Aahctoft ~ because it BIIltDded 1heIDBA,iuat tw(};yem:sago to give schaoI 
ofticials new tools 10 adckesa the pxeciBe issua ofc:hildnI:n with dUsabilities brlngias 
weapom 10 school or 01herwi.se thn;atcrring tarhcrs ami other stadcnts. For example. 
school officials may J."emOVO. for up to 4S days, a obIld with a disability who mkea a 
weapon to schooL BJld may request. hearing offiClCl'1o similarly mmovc acbi1d who is 

~ likdyto injure himselfO1"otheI.'L Furthemlore, 'die IDEA allows beating 


. of&as to keep these saude:Dts out ofthe regular educational ~viromneDtbeyond 4S days 

iftbcy C4JJtinue to pose itthreat to the.mt ofb studeat body_ As an active ~ in 
tbe bipartisaD 1997te8Ulhorimticm oftbe JDEA, ami in crafting1he finallDEA 
regulations we RICCDtly released,. I am convinced tbat1bcse Dt\Y tools: will bl;: efteetive if 
giYel1 a cIWtce to work. 

[ am fumly GOIDIIJittcd to eo.turiD& 1hat all our schools are saft; and disciplined 
~wbe.roall our ~ indudiDg c1.'lilch= with disabilities. C8!lleam 
without fear ofviolcrace. But we should:oot I.tho-~ school shootings inLi1t1eton. 
Colorado and ot'b.er communities lead us to hasty and inappropriate ~ $l1Cih as 1he 
Ashcroft amendmeot, that will harm cbildn:u 'With dis8hiJities. 

FiEst. ~AShcmft ~ 'WODl4 cleDy viml ecJlatioaal S81'Yices to cbiJdrcD with 
disabilities 1IVbo are n:moved. ftom ac'hoo1. incllldinB bebavioml intcrYemicms that are 
de'8igned10 pzevent dauaemus ~havior ftom m:unina. Continued.pwrision of 
edncatiONll ~ includiqthese bcbavioRI ~ offeD the ~ c.bauce for 
impro'v:in& the ~-teaD.prospectS for tbsc cbi1d.rm. D1scontimJiDg educational services 
is1be WIODg decision in. the short run ud, in the 10113~will result ill significrat costs 
in terms ofhu:ressed crime~ dependency an pubJjo ~ee, uoemploymcnt. and 
alienation fiom society. We cannot Bffon1to tbmw away asiDIlo child.. 

Secon~ pe.anittiDs l!lCbools to suspmd dUldml with disabilities fur JllAtcmg lhmalB give:; 
school pcl'SOmlcl eftOI'IDAUs anthority tomake subjective decisioos about the be:bavior of 
these Child.ren. When Cuusrcss ameJ'.Ided1bb IDliA in 1997. it gBYe school ~ 
tdditioaaI aut!Jority to remove disabled childrenwho lx.wght weapom; to school in onler 

http:cbi1d.rm
http:01herwi.se
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to provide for the B6fcly of,ot!tere, m:ui pm'Yided hearing oBiC81'9 with the 8Ilthority to 
teI!JOvc studl!llJ&B with disaSilities who me substmitiaJly Jir:ly to in,jure O~ but stopped 
&hOlt ofgiving school officiaJs llJrilateA1 authority to remoVe children with diAbiHties OIl 

tAe basis ofsubjective determiDa:rions-pdmerily to guard apiDst iDappmpMte 
exelusion of1hese childreD fiom sdIool. Such authority could easily lead to the unlawful 
eml.uaion ofchildn=a whOm soboo1s Jqp1'd astoo expensive ordifticuIlto educate 

FiDally.. the Ashcroft amendmenl would undovitalp:rotCctions in_!DBA that WNe 
indUded. to protect cbDdrea with disabilities fiom widesptelul abU5'C5 of1h::it civil rights. 
Under tbis amendment. fur example. the IDEA would no lcmgcr tequin-: sclJooJs to 
determine. wbco. SUSpeuding ore'lPClIing a cbild witb. a disubility. whether tbe bebavim­
oftbe child m. c:aaying or: poasesaing a weapon, Qr t1neatming10 do so, is related to the 
child~s disabUily. Such it dc::tcrmiDaUoa, whk:h can euzrutly be made while the child has 
been RmJOVCd tNm. school, iJDeedecS to CDIUl'e that chadraa fUr: DOt lmjosdy dcmcd 
educat:ioAal seMccs d1D:iIag their rem.0'VBl without ~Dldderiug the eft'eels oftbc dlild's 
.	di:Jability OIl their behavior. Tbe mauirestation determination requUed by tbe IDEA. is aJl 

importmtttool schoals. use to 8',PP1OFi.ate1y UDders!atHl the rdadonship betwccm aebilcl'a 
behavior and their disability in ordsr to best implement behavior intetventiOIl st&1lteiPes. 

We should be mmt\i every effort to epJ2I'Op!iately n:acllout to our ~ and help 
prevent them.1Iom e:adaoaerini themscJvcs and others. It is equallyimponant1hIu we 
~y eddN&s ~Deeds ofehi1drettwbo b&ve SOlIe lIStIay" violated1he tules, and 
put odtes at risk.. .The C5C1uaio.u of'c:hi1.dn\a with disabi ~Jies ii'om school-without the 
impartial d~ hearing aDd. the emmwed services tbattheIDEA DOW I'aluims-is 
the wnmg 1e5pODSe. 

I urso you to vote against the Ashcroft ammdment. 

The 011lce ofMiwagc:mcnt an« Buc1get advisesthat tlae in:QQ objedionto tbe 
submisaion oftis ICpOIt fromw standpoint ofthc ~'8 program... 

Sincerely, 

,I 
I 
! 	 -, 
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Statutory Provision NPRM 	 m]HiII Position .mlFinal Rule Ouctome 

Discipline 
School personnel have the authority 

to remove child with a disability 

for not more than 10 school days 

before a change in placement occurs. ~ 
h 

v 

& 

Defines 10 school days as cumulative 

within a given year. Thus, once a child 

is supended for an 11th day in a given 

year, the following services must 

be provided: 

- education services as decided by 

the rEP team • 

- a behavioural assessment plan 

must be put into place by the IEP team 

- a manifestation determination 

must be conducted to determine 

whether the child's behavior was a 

manifestation of the disability 

In the event of subsequent removals 

after the 11th cumUlative day, the 

follOWing would have to occur for 

each removal: 

- education services determined 

once again by rEP team 

- behavioral assessment plan must 

be redone each time by the IEP team 

- new manifestation determination 

required 

Strong objections to ED triggering 

all these services on the 11 th 

cumulative day. 

I	ED should not regulate beyond what is 

explicitly in the statute. 

What the statute would hold is: 

- A change in placement (triggering 

all the services) would occur if there was 

a removal of more than 10 consecutive 

days 

- No services are mandated on 

the 11th cumulative day, and no 

services are mandated for each 

subsequent removal unless and until 

there has been a change in placement. 

- Local school personnel would have 

flexibility to decide whether a series 

of short term suspensions were 

eventually amounting to a pattern that 

qualified as a change in placement which 

would trigger all the services. 

The following limited services are available on 

11th cumulative day: 

- education services, if any are needed, as 

decided by school personnel in consulation with the 

special ed teacher (i.e., NOT the rEP team) 

- a behavioural assessment plan must be put 

in place by the IEP team, if one does not already 

exist, within 10 days of the 11 th cumulative 

day. (In other words, the clock begins ticking on 

the 11th cumulative day... giving the IEP team 

10 days to put the plan in place) 

- no manifestation determination required 

In the event of subsequent removals 

after the 11th cumulative day. the only 

service that would need to be provided would be 

a review of the behavioural assessment plan which 

could·be done without an IEP team meeting. 

A change in placement, which triggers all the 

services (e.g., manifestation determination) would 

occur In the following situtatlons: 

(1) there is a removal for 10 consecutive days 

(2) there is a removal for 11 cumUlative days 

AND there exists a pattem of removals that 

evidence a change In placement. 



Statutory Provision NPRM Hill Position ,Final Rule Outcome 

Exceptions from Services For Children of Certain Ages 
I[or, exceptions to Free and Appropriate Public Education (FAPE)] 
Statute provides for specific Graduation is a change in placement No reevaluation should be required. 

exceptions for 18-21 year olds which requires certain services (e.g., 

dependent on state law as to non· a re-evaluation). 

disabled children. Makes no mention 

of graduation. ED provided non-binding guidance 

that a student would have to Graduation with a regular diploma 

graduate with a regular diploma (i.e. or with a lesser diploma (e.g., 

not a .Iesser degree like a certificate certificate of attendance) should end 

of attendance) In order for eligibility the right to FAPE. 

of services to terminate. 

Inv~lvement of the Regular 
Education Teacher 
The regular Ed teacher must be a Only issue that ED regulated on was: ED should have provided a clearer 

member of the IEP team other regular ed teachers that do not picture of what it means to be a 

attend the IEP meeting must be member of an IEP team. In providing 

infonned of what decisions were this clear picture, ED should ensure that 

made at the meeting. burden on local processes is minimized. 

For example, ED could point out that . 

No further guidance was given. a teacner does NOT have to attend every 

IEP meeting in order to be Ii member 

of the rEP team. 

Pendency (placement of 
Ichild during a proceedingf 
,Child rema.in in their current placement Ilf the first hearing officer detennination ILaCk of symmetry between treatment 

while proceedings go on, unless the sides with the parent, then the child of parents and schools. 

school and parent agree otherwise. remains in (or moves to) the placement 

the parent had desired. ISchools need more flexibility on 

placement deciSions and should not 

If the first hearing officer detennination Ibe handcuffed by parent demands, 

sides with the school, then the child especially after hearing officer rules in 

remains in its current placement until favor of school. 

all remaining proceedings are decided. 

ED rgulates on the following: 


Graduation with a regularhigh school diploma 


or aging out of eligibility (age depends on state 


law) means the following: 


- no more services need to be provided (e.g., 

no re-evaluation is necessary) tI 
- because this is a change in placement, 

parents must be provided notice 

Graduation with anything less than a high school 

diploma (e.g., a certificate of attendance) means 

that services ,"-ust still be provided. 

ED provides non-binding guidance 

In a Q and A section that the reg ed teacher 

does not need to be at the entire meeting 

and does not ne~ to take part in all the 

decisions... but it is implied that the reg ed 

. teacher must attend at least a part of every 

meeting. 

No change to the regulatory provision. 

,. 
Same as NPRM with one change: 

- The hearing officer determination that 

triggers the pendency provision must be at 

the state level. Thus, lower level hearing officer 

determinations (e.g. at the district. level),would 

not trigger pendency. 
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M610RANDUM FOR TH~:;T ­

FROM: Jacob 1. Lew 
Bruce Reed 

SUBJECT:. ' Individuals with Disabilities Education Act Regulation 

OMB has before it for final clearance regulations to implement the 1997 amendments to 
the Individuals with Disabilities Education Act (IDEA). The initial proposed rulemaking in 1997 
generated substantial adverse reaction from the majority in Congress. from schools, and from 
States. primarily centered on the administrative burdens the draft rule would have imposed. The 
current version is a retleciion of a lengthy process of public comment and negotiation with 
Congressional statT and represents substantial compromise from the ,earlier version. States and 
Congress have also complained about the delay in publication of the final rule. In response to 
State and Congressional concerns over delay in publication, Secretary Riley has publicly 
committed to publication by March 5th. 

We believe the current rule offers a balance between protecting children with disabilities 
and mitigating burden on the States and the schools within the context of a law which all agree is 
highly prescriptive. Involved majority Congressional staff have given preliminary indications 
that they believe this.version of the rule is an adequate response to their concerns, but they note 
that some members may still attack the rule as providing insufficient loc~il flexibility. While the 
~GA and its staff did not comment on the proposed rule, there is no guarantee they will support 
the tlnal version; indeed. we would not be surprised if some Governors criticize the rule as 
overly prescriptive. On the other side of the issue, the disability community will be unhappy 
with some of the compromises the Department qf Education has made since the proposed rule. 
and would object to any further significant changes. This memorandum explains the issues in 
more detail, describes the improvements made to date, and at the end, summarizes the equally 
contentious issue 'of IDEA funding. 

Background 

In 1975, Congress passed the Education for All Handicapped Children Act. which 
gliaranteed a "free appropriate public education" for all ~tudents with disabilities, and outlined 
the required procedures,States and local school uislrkts must follow in implementing their 
Special Education programs. That law. now known as the IDEA. has been amended several 
times since, most recently in 1997. 



The IDEA Amendments of 1997 were the re~ult of extensive bipartisan negotiation with 
Congress. The reauthorization retained the civil rights component of the law that requires States 
to provide all children with disabilities (also referred to as special education students) with a free 
appropriate public education designed to meet their individual needs. This requirement applies 
without regard to the cost of the services or the size of the federal appropriation. The 1997 
amendments added a foclls on improving educational outcomes tor children witll disabilities.· 
For instance. th,cy required Stales to develop educalional achievement goals for children with 
disabilities, and to include children with disabilities on State and district-wide assessments. 

IDEA has always been controversial because it imposes prescriptive and costly 
administrative requirements on States. Because of these statutory requirements, States want the 
federal government to pay a larger share of special education costs. [n recent years, controversy 
has centered on IDEA's requirements regarding the discipline of special education students. 
States are not required to accept mEA funding and its related federal mandates. but none have 
seriously threatened to withdraw from participalion. 

IDEA Regulation Generally 

The regulatory development process for this rule has been.lengthy and contentious. After 
publishing the Notice of Proposed Rulemaking (KPRM) in October 1997, the Department of 
Education (ED) received extensive criticism from State lawmakers, school officials, and the 
majority in Congress. State lawmakers and school officials complained that the proposed rule· 
was complex and difficult to understand, limited flexibility at the local level, and created overly 
prescriptive and costly requirements. The majority in Congress echoed these concerns, and 
churged that the rules created policies inconsistent with the carefully worked out bipartisan 
agreements that had been struck during the enactment of tile IDEA Amendments or 1997. 

In response to these concerns. the Department reviewed the entire rule to find ways to 
ease requirements. and to make the final rule easier to understand. The Department's rewrite of 
the rule involved extensive consultations with the Hill and members of the public, and resulted in . 
u significantly different document. Nonetheless, the rule remains complex and prescriptive, 
lurgely (though perhaps not entirely) because the statute itself is of this nature. 

ED hopes to publish the final rule in early March. Both Hill members and school 
onicials have put great prt!ssure on the Department to publish the rule as soon as possible. 
Without the rule, schools must implement their special education programs based only on their 
own, interpretations of the iDEA statute. The rule will help forestaHlitigation resulting from 
local disputes over statuwry interpretation. 
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The Department believes, and we concur, [hat the final rule slrikes an appropriate balance 
among the interested parties. including the disability community, school oftlcials. State 
lawmakers, and members of Congress in both parties. As always, however, not all the interested 
parties will see things in this way. Some (mostly Republican) members ofCo~gress and State 
officials will view the rule as skewed in favor of the disability community and/or as creating a 
need for additionallDEA ttmding. Conversely, the disability community wi II express some 
disappointment about changes made since the NPR~ and would veheri1cntly object to further 
retrenchments. 

Specific Regulatory Issues 

Criticism of the draft rule focused on three issues: (I) discipline 0 f disabled students who 
are violent or troublesome; (2) placement of disabled students during adjudication of disputes 
over current placement ("pendency"); and (3) services required after graduation. In discussion on 
rhe rewrite orthe final rule, a final issue emerged concerning the inclusion of special education 
students in regular education classrooms .. Each issue is discussed below. 

Discipline: The IDEA amendments allow school personnel to suspend students with disabilities 
. for up to 10 school days before the suspension is deemed a "change in placement." The 
amendments further require that when a "change in placement" OCClIrs, the school district must 
convene the student's special education teacher, parent, regular education teacher, and principal 
to: (I) reevaluate the type and extent of educational services the student should receive during 
hisiher suspension in order to best allow the student (0 achieve the goals in their Individualized 
Education Plan (rEP); (2) establish a "behavioral assessment plan" for the student (i.e., a set of 
services and strategies designed to address and improve the student's behavior), if one does not 
already exist; and (3) deternline whether the student's behavior is a manifestation of his or her. 
disabi lity. . 

The statute does not specify whether the.lO~day trigger for a "change in placement" refers 
to I (J conseclltive days (~, a suspension of 10 or more days in a row) or lO cumulative days 
over the course of a school year (~, five separate two-day suspensions). Under past practice, 
this language was interpreted to mean that "change in placement" services were not requi~ed 
unless the suspension was for 10 <;;onsecutive days ill there was a "pattern of short-tenn 
removals." This consecutive interpretation, of course, was favored by most school officials, who 
wish to provide "change ofplacement" services in only the most extreme cases. Under this 
standard, however. school officials could abuse the" 10 consecutive day" trigger by repeatedly 

. suspending a student for less than 10 days to circumvent the "change in placement" requirement. 
Although the "pattern 0 f short term removal" standard was supposed to protect against such 
abuses, EO found that it was rarely invoked and did not provide sufficient protection. 

3 

-




In respons'e to these concerns, ED detined "10 days" in the NPRM as meaning 10 
cumulative days in a school year. Thus, under the NPRM, schools would have to provide 
"change in placement" services after 10 cumulative days of suspension, without regard to the 
"pattem of short term removal" concept. Not surprisingly, school officials and the majority in 
Congress strongly objected to this "cumulative day" definition because it would have triggered 
the (:xpel1si\.'e "change in placement" scrvices more frequently, 

As a compromise, the final rule requires the full panoply of "change in 
placement"services only after 10 consecutive days or a pattern of removals, but requires a less 
burdensome, streamlined set of services designed to address behavior problems after 10 
cumulative days of suspension. For example, under this streamlined procedure, schools will no 
longer have to determine whether the student's behavior is a manifestation of their disability. 
This compromise results in significant cost savings to schools compared to the NPRM scheme; it 
does, however, impose more costs than under prior practices, because it requires some (albeit 
stn:amlined) procedures when scparate suspensions total more than 10 days. Conversely, the 
compromise provides the disability community with some services in the 10 eumulativeday 
case; but thc streamlined services are rar less extensive than the full services promised in the 
proposedrule and wi [1 strike the community as inadequate. 

In addition to these significant changes, the final rule also clarifies the following 
discipline issues which were points of confusion in the proposed rule: (1) school officials can 
suspend disabled children for more than 10 days in a school year; and (2) school officials do not 
need to provide ar;y services to disabled children during the first 10 days of a suspension. 

Pl!lIdl!lI(r: The,IDEA statute sets up a hearing process to arbitrate between a parent and a school 
when they disagree over a child's placement (~, whether a child should be moved from a 
special education class to a regular education setting). Until the disagreement is settled, the 
statute requires the child to remain in his/her current placement unless the school and parent 
agree otherwise. ' 

The contentious provision in the proposed rule would have provided the following: in the 
event that a ~ sought to change the child's placement, and the hearing officer agreed with the' 
~. the child is immediately moved to the ~ placement. However, in the event that a 
school sought to change the child's placement, and the hearing officer agreed with the school, the 
l:hild would remain in the ori~inal placement pending further review. Thus, hearing,offjcer 
agreements with parents were to carry more weight than hearing officer agreements with schools. 
Proponents of this provision argued that it was needed to equalize the balance of power between 
schools and parents in the implementation of special education services for children; opponents 
argued that the asymmetrical system was inconsistent with the statutory language and in fact 
skewed that balance. 
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As a compromise, [he linal rule appl ies this asymmetrical "pendency" provi$ion only if a 
child's case reaches a State (rather [han district or county) hearing officer -- a level of review that ~ 
occurs I~tr less frequently. In all other cases, the child WQuld remain in his/her original placement 
pending appeal, regardless ef whether the child Qr the school wen the initial decision. 

High School Graduation: In the propesed rule. ED required that schools reevaluate Iillgradualing 

students to. detcmline whether additional services should be provided; ED also. previded non-' 

binding guidance that scheols ceuld temlinate services only if a student graduated with a regular 

diploma (i.e., not a certificate ef attendance). ED included these requirements because eftlle 

concern tbnt seme scheol districts were "graduating" students with a less-than-regular high 

schoel diploma in erder to. slep providingserviccs to. them. Hewevel', scheols do not have to 

provide any services to studerits oncelhey "age out" 0.1' eligibility under state law. The "age-ollt" 

threshold varies among States -- rUliging from age 18le 21. 


1n resp'ensele complaints about this pelicy, the tinal rule eliminates the reevaluation 

requirement when students graduate with a regular high school diploma. The final rule, 

however, continues to maintain thatscheols may net terminate services to students who graduate 

with less than a high school dip lema. 


"Least Restrictive EnvirOflmeizt ll A fundamental part ef the IDEA statute is the belief that special • 

education children should be placed, to. the maximum extent pessible, in the "least restrictive 

environment" -- which nlcans in the general educatien environment. This requirement is 

designed to previde special education students with an oppertunity to socialize with regular 

education students and to strive for the sa~e academic goals as their nondisabled peers. At the 

same time, the statute reflects some understanding that placing some special education students 

in regular classrooms is teo disruptive. because it requires teachers to spend a dispropertionate 

ameunt of time with special education students. The statute requires that: (1) whenever 

appropriate, special education students should be placed with their nondisabled peers; (2) schools 

can relTl,ove special education students from general education classrooms if it is found that the 

student is not making satisfactery e~llcalienal progress. even with supportive special education 

services. 


To prevent abuse ef the secend requirement, the Department added to the final rule a 
provision (not in the NPRM) prehibiting schools frem remeving special education students from 
a general classroom only because teaching the student would require a modification to the 
standard curriculum. Majority Congressienal staff initially oppesed this change, but' appear to 

. have drepped their objections; minority staff support the prevision. 
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Special Education Funding 

Most of the Governors and some members of Congress argue that the federal government 
is failing to liveup to its "commitment" to provide States with 40 percent of the average per pupil 
expenditure for each disabled student. In fact, however, iDEA makes 110 such commitment; it 
only limits the maximum grant a Stale can receive in a year to rhis 40 percent level. The highest 
percentage ever reached was 12.5 percent in 1979; 1999 funding should cover about 11.2 ' 
percent. 

Federal funding for special education State Grants (the primary federal special education 
program) has increased by $2.2 billion or 110 percent during this Administration, from $2.1 
billion in FY 1993 to S4.3 billion in FY 1999. These increases are much larger than the increases 
requested by this Administration. Congressional Republicans in recent years have seized on 
[DEA as a defining issue, which enables them to complain about "unfunded mandates" and 
"regulatory burdens" while supporting education funding. We believe this pattern will be 
repeated for FY 2000. 

Whatever amount we might propose for IDEA. the Republicans will always be able to. 
otTer more, because they do not care about funding our other education and training priorities at 
the levels we seck. In response to Republican claims that we are underfunding IDEA, we have 
argued that many of our other high priority investments substantially aid children with 
disabilities. These children benefit, for example, from the smaller classes.in our Class Size 
Reduction initiative, from modem school facilities in our School Modernization Bonds proposal, 
and from our early intervention initiatives such as America Reads and Head Start. 

In the FY 2000 budget, we propose a targeted increase for special education of $116 

million to expand early intervention programs and to help States take advantage of research on 

effective practices, but virtually no increase for the major state grant. The total budget request 

for all parts of IDEA is $5.4 billion, of which $4.3 billion is for the state grant. 


It should also be noted that the IDEA Amendments of 1997 provided that when federal , , 
funding reached $4.1 billion, an LEA could divert up to 20 percent of the federal funds it 
receives in a year that exceeds the amount it received in the previous year (i.e., 20 percent of 
their annual increase in federal funds) away from special education. Therefore, federal IDEA 
increases do not increase spending on children with disabilities dollar for dollar . 

.. Likely Reactions to Rule 

As noted above, some Governors and members of Congress will criticize the final rule as 
overly prescriptive and/or will argue that it provides yet another reason for more Federal funding. 
Further substantial changes to the rule, however, would generate an equally negative reaction 
from disability advocates (who may already be unhappy about changesfrom the NPRM). 
Further changes also would require further delay which will generate criticism from all sides. 
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, Recommendation 

We propose to release the final rule early in the week of March 1st unless you wish to 
discuss it further. Secretary Riley would like to announce the rule publicly on or before March 

5th. 

.I . 
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