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11.8. Department of Justice ] “
Office of Legisiative Affairs i,&

Offive of the Assistant Aitorncy Oenersf Harhington D.C. 20532

3

Honorxakle Henry Hyde
Chalyman

Committes en the Judiciary
U.8. House of Representatives
washlﬁgton{ D.C. 20818

Desar My. ﬁﬁaixman,

This lattax presents the viawa of the Dayartmﬁnt Qf Juatice
on K. R. 2260, the *"Pain Relief Promsobtion Act of 15%3%,

¥.R. 2260 makes two. changes to federal drug law as it
relaten to the use of aontrolled substances by terminally 111
patiencs. ' Piret, the bill clarifies that controlled substances
may be uped to alleviate pain in the course of providing
palliative care to terminally i1l patients. The bill also funds
regaarch and education on the appropriate use of controlled

substauces for thie purpage The Department strongly sSupports
these provigions of H.R. 2260,

Second, H.R. 2280 states that the ugse of controlled
substances bte asalst a terminally 111 person in commltting
suicide mt net authorived by federal law. The Department oppores
physicians ~agsisted suicgide, bhut . is concerned about the propristy
of 2 federal law that would unguestionably make physicilan-
apsisted suicide a federal crime with bharsh mandatory penalties.
Impoaing such penalties would alaso effectively block State poliocy
making on this isaue at a time when, as the Supreme Court
recently noted in Washinaten v. Glucksbeyg, 117 8. Ct. 2258, 2275
{19971, the Btateg are gilll "engaged in an earnest and profound

dabate about the morality, lagality, and practicality of
physician-apsisted sulcide,”

cive

Segition 101 «f H.R. 2260 amends gection 303 of the CSA, 21
U.8.0C. § 823, to specify that the use of controlled substances to
"alleviat {e] pain or digromfort in the usual couras of
pxﬁfe&&lon&l practice” is a *legitimate wmedical purpose’ under
the Controlled Substances Act, 21 U.§.C. § 841, Yeven if the use
of sueh a substance may incr&aae the risk of death.* Becauses a
phyaician who acts wibth a "legitimate medlcal purpose” is acting
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in comglian&e wikh the Act,® H.R. 2260 creates a "safe harbor"
against adminigtracive and griminal sanctions when controlled
gubsrancee are used for palliative care. Sections 102, 201 and
202 amend the CHA and the Public Health Service Act {42 U.S8.¢. §
298} to authorize the Attorney General, thé Administrator of the
" Agency for Health Care Policy and Regearch, and the Secretary of
the Health and Human Sexvices Department to conduct resmearch on
palliative care, to collect and distribute guidelines for the
sdministration of galliatlive care, and Lo award grants,
cooperative agreementis, and contyacts to health schools and other

lnatxtntxona to provide education and training on palliative
CRXre . .

The Bepartment fully supports these neagsuren. H.R., 2260
would eliminate any ambiguity about the legality of using
gontralled substances to alleviate the pain and suffering of whe
terminally ;111 by reducing any perceived threat of administrative
and oriminal sanctions in this context. The Department

accordingly supports those portiona of H, R. 2250 addressing
pailiative care,

H.R, Zzéﬁ would amend section 303 {21 U.8.8. 823} of the

Contxallad Substances Act {(CSA} to provide that "[plothing in

e ge 7n authorizesa intentionally dispensing, distrxibuting,
or adminlstarlng a controllsed substance for the purpose of
cauging death or assisting ancther person in causing death." By
withdrawing authorization unde¥ the CSA, H.R. 21260 would make it
a federal c¢rime for a phyaician to digpense a gontrolled
substance to aid a suicide.® A physician who prescribes the
controlled| subgtances most commonly used to aid a suicide would,
becauge helnecessarily intends death to xesult, face a 20-year
mandacoxry mmnimnm sentence in fedexal prismn {as weall as clivil
and adm:nistr&tiva Banctions under the Aac).

i

1
1

See, g.g., 21 C.F.R. § 1366.04(&} {authorizing
pr&acripti?na only for *legitimate medical purposes®).

3

| .
. The ¢riminal provisione of the CSA ave trigygered by the

absence of proper authorization. Seg 21 U.S8.C, 5841 (a) {"Hxgept

ag authorized by thisg subohapter, ‘it shall be unlawful . . . %)
{emphasis added),

? Sen 21 U.B8.C. § 841(b) {1} {C} {setting 20 yeaxr mandatory
mindmum sentence when death results from the distridbution of a
Sohedyle Il subgtance); 21 C.F.R. § 1308.12{a}-(c}! {defining
Schedule TY substances). Schedule III drugs, which are gcometimes
uaed, do not sarry any mandatory minimum sentence. Sge 23 U.8.C.
§ 841 (b} (1) (I},
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The Administration strongly copposes the practice of
physician-assieted suicide and would not support the practice as
a matter of federal policy. H,R, 2260 side-steps the federal
policy question, however, and operates instesad by blaocking state
pelicy making on an issue that many, including the Suprewe Court,

think is approprxately lefr to the States to decide as each
choocaes.*

Morecver, H.R. 2280 would affirmatively int&xfere with state
pelicy m&king in a particularly heavy handed way by using 20-year
mandatory prison sentences {as well as civil and administrative
ganctions) te effectively preclude states from adopting any
pelicy that would authorize physiclan-asasisted suicide, even if

that authorization containg carefully érafted provisions ﬁ&sxgn&d
to protect the cerminalliy ill.

For these reagons, H.R., 2260 s gartimulariy intrusive to
state policy making &nd the Deparvtment accordingly opposes thie
portien of the blll.” The Deparxtment would, however, be willing
to work with the Committesa in formulating a leglslative av

r&gulac?ry ?mlutian that sbviates the converns identifled in this
letrer.

i

¢ Glucksb , 117 B, Cb. 2258, 2274 {noting that debate
over physician-asgisted sulcide is underway in the States, "as it
ghould in a demogratic socleby®); id, at 23023 (OfConnox, J
goncurring) | (endorsing majorityts regult, which lefr "the
challenging task of drafting appropriate procedures for

L

. a

gsafeguarding . . . liberty interests . . . to the “laboratory' of
the States*}; id. at 2283 (Souter, J., concurring) {emphasizing
that, in light of current state experimentation, *{tlhe Court

should stay its nhand bte allow reascnable legisliative
aanaidaratimn [of this difficulr dsmuel ™).

&

3 Thi& approach to physician-assisted is congsiavent with

the Depaxtment's approach to "madical mariiuana." The legality
of the lattar turns op factual, not ethical, questions. That is,
the scheduling of controlled substances is based on scientifig
testing to determine, among other things, whathex they have any
"ourrently accepted medical wese for tyeatment in the United
States,” a “high potential for abuse," and Ya lack of accepted
gafety for use . . . undex wedical aup&rvxsian P21 U.8.C. §
812 {1} {1) and Schedule Ii{c) (10).. As & result, the CSA
apprepriately creates a uniform national system of drug
scheduling. Where an issue turns solely on ethicg, not sciengs,
it is reasonable to allow individual states to reach thelr own
monclusions, rather than impoge a uniform national standand
through implied preemptlion of state medical standards,

£ Any asolution should aleo be careful not to make stabe-
authovrized agsigted suicides more painful, as H.R. 2260 appears

H
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Thank you for this opportunity to present ocur views. The
Cffice of Managsment and Budgst has advised us that from the
atandpoint of the Administr-ation, theye is no objection to the

gubmission of this letter. Please do not hesitate to ¢all upon
ug if we may be of further asgsistance.

Sincereaely,

Robert Raben
Aagmletant Attorney Genexal

W Hmnoxa?le John Conyers, Jr,
Rankitiyy Minority Member

i

to do. H.R., 2260°'s probibitions would only reach contyolled
subhgtandes, which are most often used as gedatives and not as the
actual agents of death. &g a result, H.R. 2260 might well result
in physician~assiated suicides that do not use sedatives and
pain-controlling substances that are accordingly morxe painful.
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