
, , ' 

AUG-IS-S6 IB,C3 FROM,EPA/ADM OFFICE, 	 PAGE 2/10, 

UNITED STATES ENVIRONMENTAL PRoTEcnilN AGENCY 

WASHINGTON, P,C. 204S0 

AlIS 15 1900 
MEMORANDUM FOR; LEON l'M'ETIA ' , 

RAROLDICKES 
DONBAER 
JOHN HILLEY , 
LAURA D'ANDREA TYSON 
CAROL RASCO 
BRUCE REED 
KATBLEEN MCGINTY 
Kl1TY IDGGINS 
T.J. GLAUrmER 
RONKLAIN 

Subject; Environmental Goals 

Attached please find my reconunendation for a: b'old enVironmental initiative that would 
reaffirm the Administration's role in protecting public health ana the environment. This reflects 
further discUssions over the last several days and is 3 refinemerlt'of my August 12 Memorandum 
to the President and the Vice President, Our proposaJ would fOcus on controlling toxic pollution 
in our land and water. and would provide Americans v.'ith the tools they need to make informed 
decisions about taxies, It would build upon the significant successes of tbe Administration in 
reforming Superfund,. cleaning up urban contaminated s.ltes. protecting and,expanding .<\J:nerieans' 
right to k.tiow~ and providing special protections for the unique environmental health risks facing 
children. 

The actions the Administration could take include three primary components: 

(I) 	 Dramatically ""panding the pace of cleanup ofhazardous waste sites to insure the 
removal ortOlOe. from communities. through both the Superfund program and 
Brownfield.; , 

(2) 	 Assuring that toxic pollutants are Clln!rolled in our nation's drinlcing and surface 
waters - our rivers., lakes. streams. and underground aquifers~ and 

(3) 	 Honoring Americans' right to know about toxic pollution by providing 
comprehensive en..irorunentaI and public health information. 

I look forward to working with you to develop and implement this proposal. 

. Carol M. Browner 
encl, 
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, CLEAl'<1!l' OF THE NA1'ION!S WORST,TQXIC WASTE sITEs 
! ,. . 

I 
I. . . ' . , 

GOAL: . To double the pal:e ofprojected edditional SuperlUnd cleanups over the current 

program. sO that cleariups will have been cOlripleted \JY the year 2000 at two thirds ofthe 

Nations*s worst toxic waste sites currently on the Supeifj.md NPL list: 


BENEFITS 

"Improved quality ofliCe for more tlian 30 million Ameriean!i'~' includillg o\"er ,4 
million children. 

1 in 4 Americai:s live within four mlies Ofa Superfund site, incluiJjng JQmillion 
. children under the age of]2,. 

"Creation ofjobs. 
Superfuiul decmups create johs, Many jobiwill be created in the remediation' 

. industry, Further, whe" sites are cleaned up andavailable for reuse and ' 
TedevelopmJmt, addifionaljobs are createdas the property returns to productive 
use, 

:'Double the pace Qr cleanups . 
.The CUTTent SllPClfofidproiram Is projected IO.do approximate/j: 300 additi;""l 
cltmrups by the year 2000. This inil1t11Ne would approx/mmely double thaI 

number so the/two thirdS.afthe sites cUrtentiy on the NFL 'Would be cleaned. 

PROGRAM COMPONE,'ITS, 
, 

Approximately $1.5 billion to $2 billion in additional funding for Superfun<l targeted to 
site cleanup, spread over fisc31 YeaJ:S'1998 and 1999, (To meet the goal by the ead of foury.u., 
funding for this effOrt needs 10 occur primarily in the first two years beca~se the average dme to 
,complete a final cleanup is 2\1 years,) This efl'ort'would also require approximately 100 
addi~on3.1 FrEs Jor ,on scene coordination and remedial project management. 

BACKGROUND 

, 
The .Clinton/Gore Adrcinistration has promised to make the Supetfund program &ster, 

, fairer and m9f"C efficient. Through a series ofvery su.cc~fW administrative changes to the 
. program, it bas done so, The k:gis1ative changes recommended by theAdministration would 
fiuthora<;<:e/erue the program. This proposal to provide additionaJ funding. would give further 
evid~ ofthe C1inton1qore Adrnimstration.'s desire to assit{t those who have ,had to live in the 
shadow of these Superfund sites for too long. 

Ther1e are currently 1387.sites on theNatiOnalPrio~ties.List (NFL -. the Jist ~fthe worst 
toxic Waste sites). Smce the beginning ofthe program. in 1981, :;.,Z cleanups have been' 

" completed, including 240 during the first three and,one-halfyears ofthis Adrcinistration. Under 
I '. 
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, 
ClIITent funding levelS, a total of 650 siles will be cleaned up by theyear 2000 .. This proposal 
would increase. the total number cleanups by the year 2000 to some 900 sites, allowing: us to say 
two tlUTds "fthe current NFL sites have been cleaned up and the pace ofadditional cleanups has 
doubled over the current program., 

Ifui. Superfund reauthoriza.!ion program proposed by the Administration were adOpted 
by ConsresS. we would expect even more cleanups by the year 2000. The Clinton/Gore 
AdminisJ.nujon's Superfuad reauthorization proposals would reduce cleanup timt:$ by 20 percent: 
This means that these cleanups being done by private partie, -- those that polluted the sites 
. would not take as long as they do under tli. cum:nt Superfund program. We have not included 
those numbers in !hi'goal sinc. COngress has not adopted legislation and it would be impossible 
to calculate a number ~ithout legislation. '. 

. The ·Superfund progi3m deans up the wor,st toxic was'C~ sites in the Nation. It is one. of 
the Agencycs most import>.nt programs for ptotecthig public health arid the environment, The 

National Priorities List is ihe inventory of thO WOf$! sites in the country - those siles where 

federal monies can be sPent on cleariupif the polluters have disappeared or are bankrupt And 


. cannot perform the cleanup work themselves. ApprOJ<imotdy 70 percent ofcleanup costs at these 
sites are now paid for by the polluters; die remaining 30 percent are covered by funds 
ap~opriated to EPA from the Superfund Trust Fund. Thelrust fund is funded by ataX on oil and 
chemical companies And a portion cfthe corpornte environmf(!ltaltax. After 15 years of 
coUections,. these taxes expired in January 1996. The Administration has called for a continuation 
ofthe taxe.s at current' levels. 

POTENTIAL NEGATIVES 

, The fighl with Congress oyer reauthoiizaIion has; generally been' very posilive for the 
Administration in terms ofour position tha1.theIargest polluters must pay theli:!ilir share . 

. However, ttle congressional leadership has sought to suggest that we take our position juS! to be 
friendly to the triallJlwyers as they say we have sought to do in other areas. 

We have.based' thls·initiative on ~ur estimates ofthe time and money typically involved in 
.. 	 cle8ning up a SuperlUnd site. Despite.our best efforts at sampling and other work. to determine' 

J.he extent of C()ntanUnation at a'Superfund site, We do sometimes find levels or types of ' 
contaminatio~ that take'longer to remediate than originally antiCipated .. Such unantioipated . 
circumstanceS - or o(her unexpected delays (severe weather, labor problems, etc.) - could keep 
us from r~g the goal set out in this initiative. We do believe that clean up v."il11?e completed 
.or substantially completed on the additional ,ites covered by the initiative by 2000 . 

. , 
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, 
. CLEANPPANP REDEYtLOPMENT QF URBAN CONTAMINATED SlTES 

"·The 11umbers p;esented in this proposai riflec! the combi~ impacts 'of a new £PAlHUD 
'Initiative and the President '$proposed Brownfields tax incentive . ... *' 

GOAL: Th6 cleanup and redevelopment ofup to 33,000 l>rowimeld contaminated sites in 300 
citi.. ""'oss the counlly by tb<O year 2000.. 

BENEFiTS, 

*In\proved quality OrJife for 15 million Americans. , 
IS million Americans Jive, within a 5 miles ofat least am: ~r()W1lfield site. 

·C~tion 'ofu'p to 300\OGO jobs. 
, Brown fields cleanups and redevelopment creates joos, For example. at aformer 

, : lJuffaio, NeW YOrk steel-mill sire, after receiving a S200, 000 EPA BrOwnfield 
. grant tlie Sire is being cleaned up anda hydroponic tomato farm will be, . 	 . 
I 	constiucledand 300 workers employJUi 

'l.......ed Joai property tax b.... 

BrOW11fields cleanups androdLveloprn;",. help iccGJ govmunents upand their lo::r . 
bcises through increasedeconomic activity, For example, in Cleveland, at a sJte, 
where cleam.tp aTU1 redevelopment has already oqcurred arid 182 new workers are 
employ,li.· the City's lax bast has increased by 51. J million. 

·Increased prh'lite sector investment. . 	 . . 
I 	 Browllfields deamJps and redevelopment help upand local ecooom/es. For 

example, the ClevelandYite which reci:iw:d a 5100, 000 EPII Brownfield grant has 
leveraged$4.2 mil/ion inpri ....ate sector investments. 

*Enhanced greenfield protection . 
. . The NOI'theasllMidwe"st lnstin,re'cstimates that redevelopment ofbrownfreld sim 
i, results in a ?5% reductiOn in n~.development afgreenfield sires. preserving 
I OF'!" spaces and $lIVing cities the increased casts involved in ~lxm sprawl, e.g., 
1 , 	 .water, sewer, electric lines. .',. 	 . , 
, '.' 

PROGRAM COMPONENTS 

Ptesident'. Brownfields Tax Incentive . 

.	$85 riUllionlyr EPA Brownfield Grants Piogmm 
-.GrantS to ciuesTar si'e .sseismeni (up to $200,000) and deanup(up to $500,000). 	, . 

S10 millionlyrEPA Stat. Voluntary Cleanup Program SUP!"'rt 
,: ... 	 , 

, 
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I 

$ 5,milliolliyt EPA Worker Training Program , 
- To'train citizens livinS in 'BroWnfield comlnunities in cleanup technologies to create 

opportunity for employment at these sites, 	 ' 

$100 inIDionlir HUnLoan Guarantees fur Brownfield' Redevelopment 

$2S miIlionlyr HOD Economic Redevelopment Giants 

$ 5 millionJir HOD YOU'IHBUILD Job Training and CreatiOn Program 

", 	I , 
BACKGROUND 

, , 
,Bro'Wnfields sites are contaminated, abandoned, urban properties. The contamination is 

not serious enough for EPA to ust the site on its ranking list of the worst sites requiring cleanup, 
but is serious enough that banks generally will not lend money for redevelopment beoause of their 
fear ofpotential liability (or the contamination. Thus. -the sites stay idled ami remain a, blight On 

out citie's and communities. 

The Genet11l Accounting'Office .stirnares that there are ,orne 450,000 brownfield, sites in 
the Unitfd States. Of that number, EPA and the Department of the Treasury estimated ihat some 

, 130,000 would be eligible for the Brownfields tax eredit. That number provides an estimate of 
the I1JJ.ri'Iber ofsites that are good candidates for redevelopment, This program would. therefore,' 
help cleanup as much as 25 percent ofthe sites that are candidates for redevelopnient,

, 	 . . 

EPA Administrator Carol Browner announced EPA's Brownfield, Action Agenda in: 

January 1995. Thi Aget)da includes activity in four broad 'areas: '" 


• 	 EPA funds pilot activities with $200,000 grants to'dties for site assessment; 

• 	 EPA has issued guidance to clarifY the liability ofprospective purchase;s, property owners 
and.others; 

, Of E.PA IS working to bUild partnerships with States, cities and community representatives to 
deveiop strategies tor promoting public participation in Brownfields deCision.making~ and 

• 	 . EPA:is joinirig with cornmuni,ty colleges to deve19P iOng..t~ plans for job development 
and t~g in coMection with ~ro~elds activities.. 

, , 
I 

, . 
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~AFE llRlNKll'lG WATER FOR ALL AMERlCANS'. COMMUNlT!ES . 

J 

,. ····This f,roposal rejkcts impllmllintaJ/Q1! qf/lie recently' signed Siife Drinking Waler /lct, 
o 	 0I expansion ojEPA's drinJ.ingwafa7 program. ***., 

i GOAL: Prot~ Am.ericans from toxic$. arid microbial contaminants in thei~ drinking wa.ter': 
• ,. 0 	 •.1 

BENEFITS' 

*Stnngthened public health wale'" quality ,standards for toxic and microbial water 
~utan~ i.ncltiding for example, t~iazincs, ben%eD~ toluene and cryptosporidium.. 

A cryplosporidJuin oil/break in Milwaukee ClJ1iitd mOre than 400,000 10 become 
, ill and more lilan laO to die. 

There is gr.qwing concern that exposure to ce;lain toxics,· including triazincs in 
- drinking water. may result in caiu:.er. "liver toxicity. andreproductive effecti. 

, . 
Communities haVe hQ(/'toxic spiUs that have: cortit.lminated drinking wCuer 
stipplies. 

"'PUblic health protection for 243 million A;ll1tricans t~rough imprOcved and 
upgraded drinking water,treatment facilities And programs., ". 

" J 	 45.2 million people are served by dHnkingwoter systemswilh public heatllt 
\'~olations. ,often chle: to fiuukquLlte treatment or leaking distribution systems. 

25.8 million Amerkansare Served by smallwaler systems, manyo/)<,hlch may 
erperience technical andfinancial difficulties in meeting strong drinking waler 
SJandDrds . .Deve~opment ofaffordable small system ,eclmologies are essentialjor 
these communities. ' 

Twelve million Americans are served by water systems that do not adequately 
filter drinking 'Waler increasing the risks ofchrmricai fI!Id microbial 
cOnJamination. , 

More'than lOa, 000 children SIll/suffer lead polscning due to antiquated pipes. 

-Improved protection' otthe riverS, lakes and un4erground ',aquifers that betome 
our drinking water. ' " 

Fifty percent ojthe American public receives their drinki(lgwoleT from a river or 
- 0 lake. Preventing the toxic Comtlminatioll ofthese smuce waters is a common 

:$tplSe polfution preveiJ1 solu.tion. 

Fifty p~ent af;he Amerit;aJ1 Puhlic recei~ their drinkin~Wa1.erfrom 
groundwaJer. Aquijer'cleanups are extremely costly and lengthy, Preve'!ting 
torte contlunination ofthis limited andprecious resource must be a pr:iority. 

I 
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I 

'; By pratecting Iioth Wiface ana ground.water $OUTi:esfor drinktng waler. we will
I I a1sD provide clea.~·water.IO sippOn imporlcmtfisheries and other aqllatic 

haJiituJs. Aquatic species are disappearing at an alarming ra1il (f=r tIuriJ 


{ fe,'rrestriaI species).' , 


i . 
·Red~ced the discbarge oft,oxics to the Great Lakes by six to eight million pounds 

puye.... 
, 23 million Americans receive their drinking warer.frOm the Great Lakes which 

represmi 95% ofIhe nation's fresh wa/Q. 

Pursuali1 to th£ Clintan Administration '$ Greal Lakes Warer Quality Initiative 
stcites wll~adopt water quality standards reducing the discharge oftaric 

. contaminants by six 10 eight milIUm pounds per year. . 

I PROGRAM COJ\fi>ONENTS' 

1996 Safe Jruoong Wat~ State Revol~ ~oan Fund
I -$725 million/year toupgt'ade drinking water tre.tment systems" : 

. (This is not new money, it is ,assumed in the President's balanced budget plan.) 
i . . 

. , 
1996 Safe Diinking Water Act Programfmi>lemenl:3lion 


~$2o' million/year to irripJem'"...tlt drinking water program

II . 

SoUrce Water Protection State Grant Program; . .I 
, -$60 million/year to identifY pollution threats and prevent to;QC pollution of riVetS, ,JakeS .I and acquifers, ' 

I 
'. 

Expanded PubUcHealth'Drinking Water Suindard Setting for Toxics 

i -$20 million/year to conduct research and set safety standards for triazines (such.as 


. I , atraZine. si~e. and cylil1azine) and petroleum'chemic.a1s,(such as benzene, toluene • 
etliyI benzene, and xylene) in drinking water. Program to include assessment ofthreats 
from these toxic chemicals, screening for these chemicals, setting new federal drinking 

I warer ${andards for these contaminants~ and ideniitying effective treatment tec-h:OOlogies
I .. . ,

for American's drinking; water. I . ! ~ , 

POTENTIAL WEAKNESSES I 
, 

" , '. ' 

• 'Ap 'announcement that includes. th~ s125 mlllion for,the SRF-rnay be vie~ed as an 
inadequate financial commitment, when needs are estimated to be in the tens ofbiliions of 
doliars. ' 

I • The $6Q million'state grant program may be perceived by the stares as an insuffi<:ient 
,!' . ~t to develop a Gornprehensi¥e source water program, 

I, 
, . 

I,, 
i' 
i 
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,;a:ONORlNG AMERICANS' RIGHT TO KNOW ABOUT IOXICS . 

GOAL: ·By the y••,.2000, the Administi1ltion wOuld ensure th>t ev"'Y American has acees. to 
timcly ilifurmation about toxic and other poUutanU in their local air, land, and water tl!rough a 
comprehensive monitoring system with cOmputer links to schools, libraries. community centers, 
and home computers in all cities with populations over 100,000, 

BENEFITS 

• Provide Americans access to air) water- and land pollution data about toxia.. 
, 	 EPA already re(:e.i'lles, yfa the Internet, 3million inquiriesper month for'public' 

health and environmental information. Currently only limited pol!utitm 
information is flVGilable andno in/armati,on !s available on a real-lime basis, 

lit Redueed incidence. of childhood asthma and other diseases. 
For-the Parent ofan asthmatic child, access to real~time air quality injormCltion 
can.""""" the difference between hospitalization and a healthy day. Asthma is 
now the leading cmtse a/hospitalizationfor young children, in tM United States. 
By integmting health e.ffects information with real time repor.f{'I1g. parents could 
make more informed choices for their family. ,I ., . ' 

AInuWe4: communitY participatioD~ 
Informed, involved individuals arefar better able to participaIe in making 
sensible choices for t~l!ir'cOt1f1!u.mities. including permitling decisions, poUntion 
control requirements, and If.'Qrking will! ind:tstry 10 reduce poIlu/ion impacts mui 
'use oftoxies. 

·Better euforcement.I, Through the,insLqllation. 0/new monitoring devices, gOver~en1 and cilizens:will
I 	 have better toolsfor ensuring compliance with environment.a.l andpuhh'i: health 
I 	 Sll:Uldards. . 

I *Fristu more flexible standard setting. 

I .Byfocusing on the status of the 'envirOnment, we will have better tools/or more 
flexible regulatory am[ w:;iuhtltry approaches 10 reducing pollution, such as those

I .being developed through EPA 's Project XL. 

I 
PROGRAM COI'<ll'ONENTS 

Set up of the nationw:de,morutoring network,. information transmissio~ including quality 

I assuran~ computer hookups nationwide., and adminis£~tion ofthe program·wo~Jd require an 
initial investment of approximately $250 million over four years: . 

I EPA, in -cooperation with states and industry, would establish a national nem'ork to i , coDea information about tox:1cs in air, land, "and water, and make it availabte to citizens on a realj. 
!. ti~ basis ~by Zip Codes to citizens, Information would include: ,. .. 
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• 	 leading public health and environmental indicators for their air, land, and water (such as ali
toxics and ozone and 'particulate levels in _air. bacteria and toxic metals letiel$ in 
wat"""'aY'. and lead in soils); and 

I' 

l 	 • :information derived from facility pennits for discharges anoxics and other poUutants.· 
I 

This information would be integrated with other advisories and reporting. and woUld be tied in to 
available information about health effects from exposure to toxic pollutants. 
. . 

BACKGROUND
• 

EPA currently provides information und", the Taxies Release Inventory on releases of 
·only oen;a;n chemieai, from some manu!ilcturing facilities. This initiative would greatly expand 

,if 
tlwrinfo~on by establishing a nat!cnal monitoring netWork providing critical information-about 

I' the. e:rrvironrnent. as well as integrated information currently collected from states. In additio~ we 
: would proVide public information on toJOc and other poUutidn discharges now collected through 

:EPA and state pc:rmitting and evaluation systems. . ' 	 . ,I 
! 

POTENTIAL NEGATIVES I 
Right to knOw is criticized as increasing; the paperwork burd¢n facing industry in a manner I 

unrelated to rea! environmental risks. It also may be seen as alcin to the Controversy spawned byI 
the NatiotiaI Blologieai inventory, mese concerns, howevet, should not apply to an approach 

, thai makes better use of ~isting reponing requirements and that focUses on vi~ common publ.ic 
health resources, such as clean air and'water. 

I' 
" :, " 

I 
, 

I· 

I 


1 
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, 
OVERVIEW OF ENVIRONMENTAL INITIATIVES , 

Attached arc descriptions of the five potential environmental initiatives developed by the 
interagency cnvironmc'ntal working group, They include: 	 . 

Increase Superfund Cleanups the Nation's Worst Toxic Waste Sites. There arc 
currently 1.387 Superfund toxic waste sites. Some 362 cleanups have been completed, 
and al 	current levels of funding, a total of 650 sites will be cleaned up by the year 
2000. 	 This pr(Jposal would increase the total number of cleanups by the year 2000 to 
some 900 sites', allowing us to say two-thirds of the current sites will be cleaned up 
and the pace of additional cleanups doubled. o,st: $1.5-$2 billion over 2 years. 

2. 	 Cleanup and Redevelopment of Ur.l::!an Contaminated Sites. This initiative would 
- -- cleanup and redevelop up to 33,000 (:ontaminatcd brownfield sites 	in 300 communities 

out of a total of 150,000 sites nationwide. Cost: $400 million over 4 years. 

3« 	 Safe Drinking Water for aU Americans' Communities. This proposal reflects 
implementation of the recently signed Safe Drinking Water Act's expansion of EPA's 
drinking water' program. Cost; '$400 miUion ov.er 4 years (in addirion to funding 
already iucluded in our budget). 

4. 	 Honoring Americans' Right to Know About Taxies. This would set up a national 
network to collect infonnation about toxies in the air, land, and water and make it 
available via computer to citizens by zip codes so that the by year 2000 ever)' 
American hasjaccess to timely information about lOX1CS and other pollutants in thelr 
community" Cost: $250 million over 4 years. , 

5. 	 Getting Tough on Criminal Polluters. This proposal would increase penalties. for 
the worse Offenders, strengthen our partnership with state and local law enforcement 
agencies, and. plug loopholes in existing laws that allow environmental crimes to go 
unpuniShed. Cost: No cost. 

Total Cost: $2.55-3 billion but <ould be scaled back, 

, 




,. 

, 

, 
A Major Acceleration 0/Superfund Cleanups in OUI' Communities 

President Clinton is today announcing it major acceleration of the Superfund program, ...~ 


committing to dean up ,at lea.~ two..thirds of the toxic sites now on Superfund's national 

priorities list by the year 2000., By executive order, the President is giving Interi~r." . 

USDA.and NOAA new authority to make polluters clean up.toxic pollution, which win boost 

site cleanups and clean 'water protection. 


! 
In just three years, the Clinton Administration has cleaned up more toxic sites on the 

Superfund National Pri~rities List (NPL) than in the previous 12 years combined, Under 

President Clinton. EPA has done more to streamlIne cleanups, reduce litigation and 

bureaucracy. and initiate common sense improvements to the Superfund program than in the 

previous ten years combined, These steps inc}ude an ambitious initiative to clean up 

Brownfields ~- toxic sites that threaten both the health and the economy of distressed. 

communities. These steps, combined with todiy's initiatives. make today's new target 


'possible_ 

By contrast, the Dple-Gingrich Congress has waged a concerted effort underfond 

Superfund and to use SJlptifund monies to Jet IOxic pol/uters off the hook. This 

initiative will makt; sure Supetfund monies are used 10 clean up taxies from our 

communilies, not ~o pay polluters, 


~ 	 Accelerou'tlJ: the Pace Of Cleanup. President Clintori is setting an ambitious new goal 

for Superfund: doubling the pace of deanup so that two-thirds of the existing Superfund 

sites are cleaned up , by the year 2000. 


, 
• 	 Challenging Congress ;Q Make Pol/uters Pay For Cleanups. Because of its extreme 


proposals to end the Superfund program and let toxic polluter off the hook, the DoJe~ 


Gingrich Congress allowed the corporate taxes that"support Superfund to lapse. This 

means that special interests are getting a $1.6 hillion dollar "vindfall this year an,d that 

future Superfund cleanups may be at risk. President <:;1inton is calling upon Congress 

to enact legislation before adjournment that achieves three goals to protect and expand 

Superfund cleanups: . 


I) Reinstatement of the lapsed Superfund taxes; 

2} Enactment of provisions to require that the Superfund pay for cleanups that are , 	 
ready to go, rather than make communities wait fOT Congress to budget more 
money. [Proposed),,, 
3) Enactm~t of President Clinton's Brownfields (ax incentive, announced in the 
State of the Union and later introduced in the House and Senate, to accelerate 
brownfietds cleanup. 

4) Rejection of proposals to use Superfund to pay polluters. 

.. Makillg Polluters Cleon Up More Toxic Tlrreats to Lalld.~ and Waters. Hampered by 
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the limitations in a Reagan Administration executive order implementing Superfund. 
federal agencies often lack the authority to compel polluters to clean up toxic waste 
sites that threaten our lands and waters. President Clinton is <:hanging that order. and 
broadly expanding the authorily of Interior, NOAA, and USDA to compel polluters to 
clean up. 

Investments: EPA ($1.5 billion). 

Potential Negal;t'es 

The fight with Congress over reauthorization bas generally been very positive for the 
Administration in terms of our position that the largest polluters must pay their frur share. 
However, the congressional leadership has sought t<J suggest that we take our position just to 
be friendly to the trial lawyers as they say we bave sought to do in other areas . 

..=7 
We have based this initiative on our estimates of the time and money typically involved in 
deaning up a Superfun'~ site, Despite our best efforts at sampling and other work to 
determine the 'extent of contamination at a Superfund site, we do sometimes find levels er 
types of oontamination tbat take longer to remediate than originally anticipated. Such 
unanticipated circumstances - or other unexpeC1ed delays (severe weather. labor problems, 
etc.) -~ could keep us from reaching the goal set out in this initiative. We do believe that 
clean up wHl be completed or suhstantially completed en the additional sites covered by the 
jnitiative by 2000. ' 
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'. CLEANUP AND REDEVELOPMENT OF URBAN CONIi\.MINA1ED SITES 
•I 	 .', . 

"'The TDDnberspresented in this proposal refkct the combined impacts ofa neW EPAIHUD 
. initiattveand the President:.proposedBruwnjiekis tar incmtlw. ••• 

, . " I. 	 " 

GOi\.L: The cleanl,P ODd rcdcvclop~ ofup to 33,000 brownfield contaminated sites in 300_~c' 
citi.. aaoss the i:ountIy by the year 2000. 

. I 

BENEFtrS I, 

·Improvul quality oflife for 15 million Americans. , 	 . 
, IS"million Americans Jive within a 5 miles.olat least one brownfield site. 

j 	 , . 

. , 	 . 
·Creation of up to 300,000 jobs.' ; : 

BrtMnjiekis cJeonUps andredevelopment creates jobs. For eXample. al a former 
Brifftilo, New.York steel mill.site, after receiving a $200,000 EPA Brownjield 
grant the Site is being cleaned up anda hydroportic toma/b farm ",ill be 

~ ----' 	 . 
constnJc/edand 300 w<»*Us employed., . 

! 
"Increased local property tax base. 	 . 

Br~folds cleanups and re~velopment help l.ociu goveT1J!1lents expand their laX 

bases, 'through mcreased economic activity. For example. in Cleveland, at a site. 
where ckanup and redeveJopmenJ has already OCCtIn'ed and 182 new workers are, 
emplOyed. lhe City's tar base has increased by SIJmlllion. 

i 

*Incre.ued priv.a.te sector investment. 
Braw'nftelds cleanups and'redevelopment help expand local economies. For 
e:a.amp:e; tilt! ClevelaJul siie "Y,,:iJch .p"ecei"oIed a S20v,aOO E?A Brownfieldgran! has 
leverqged$4.2 million in pmate sector lrrvestmenrs. 

*Enhanced greenfield protection. 
The NortheastMidwest Institute estimates that redevelopment ofbrownfield sites 
Tesulis in a 25% reduction in new tkvelopment ofgreenfield sites, preserving 
open 'spaces and saving cities-the increO$d costs involved'in lil-ban spraWl, e.g., 
wciter; sewer, electric lines. 

I 
PROGRi\.M COMPONENTS . 

I 	 . 
President's Brownfields Tax Incentive 

$85 milliOnl) EPA Brownfield GrantS Program' 
- Grants to cities for si.te,assessment (up.to $200,000) and cleanup '(up to $500,000)

I 	 . 
S10 million/yf EPA State Voluntary Cleanup Program Support 

. 	 : . 

! 
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$ 5 miJIionfyrEPA Woric<rTrainingProgram , .' , .' 
_ To·train citizens.living illBrownficl4'comm~es in' cleanup technologies to create 

opportunity for <mp~ at these sites, .. ' . 

$100 millionlYr HUD Loan Guarantee. for Brownfield Redovclopment --.-
$25 million/yI; HUD Economic Redev.lopment GrantS 

$ S mi)lionfyr,HUD YOUTHBUlLD Job Training and Creation Program 

BACKGROUND I 
, 

Brownfields Sites are contaminated. abandoned, orban properties. The conta:rninatio-n is 
_ seri_ enough for EPA ." list the.site on its ranking list ofthe worn sites requiring cl...,up. 

. but is seOoll$ enough thai banks generally will not lend money for iedovclopmen. because oftheir 
li:o!c ofpotentialliahillry for the contamination. 1'hus. the sites stay idled and rernam a bligh. on 

__:_~_oor.cities ~ communities. ' . ~ . , ~ . 

The General A=unting Office estimates that there are some 450.900 bro~eids sites in 
the United States. Ofthar number;EPAand the Department of the Treasuty.estirnated ihat some 
\JO.OOO would be eligible for the Brownfields tax credit, Thst number provides an estimate of 
the number 9fsites that are good candidates for redevelopment. This 'program would, therefore; 
belp cleanup as much as 25 percent of the sites that are candidates for redevelaplnent. 

EPA ;\drninlstratorCarol BrO'\VTlt:r announced EPA's Brownfields Action Agenda in 
January 1~9S, The Agenda includes activity in four broad :ueas: . 

• 	 EPA funds pilot activities \\i~ $200,000 grants to cities for site assessment; 

• 	 EPA'has issued g'Jidance to darifj the liability ofprospective purchasers, property owners 
andothers; ., 

• 	 EPA is worl;dng to build partnerships \'Io-~ "statesJ; cities and. community representatives to 
dcvelop,sttalegies for promoting public participativn in Brov..melds decisio;H;taking; and 

• 	 . EPA is joinirig with community Colleges to develop long-term plans for job development 
and training in conneaion with ~rownficlds 3.Ctlvlties. 
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Potential Negatives 

"This proposal would only provide. marginal increase in sites (3,000, 001 33,000) cleaned up" _ZO'. 

The proposal "double counts" the number of clean-ups that will result from the President's 
announced $2 billion tax incentive (30,000 sites), 

If the Brownfie1ds dean-up component is rejectedl it would be appropriate to consider adding 

$40 million in Brownfield site assessments - up to $200~OOO for each of 300 cities and 

potentially covering tens of thousands of additional Brmvnfields sites,
, " 
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Making Watei'Safe and Cleall for All Americans 
IAucu.t 18, J9!Ht. 15:001 

President Clinton is ann~uneing a series of steps to stop toxic poBution from entering our 
drinking water sources and other streams and rivers. while providing new resources ,16 state 
and local governments fighring toxic poUution. President Clinton is also 1aking strong 
executive action to meet these goals, makin'g better use of existing authority to make polluters 
clean up taxies thaf threaten our jands and waters. President Clinton will also transmit to 
Con,gress additional propOsals'for Clean Water Act reauthorization that advan<;e these 
principles and strengthen: protection against toxic pollution -- especially from polluted runoff. 

~ 	 Milking Polluters aean Up More Toxic Tltreats 10 Lands IJnd Waters. Hampered by 
the limitations in a:Reagan Administration executive order implementing Superfund, 
federal agencies often lack the authoritYto compel polluters to clean up toxic -waste 
sites that threaten our lands and waters, President Clinton's is changing that order. and 
expanding the authority of Interior, NOAA, and USDA to compel polluters to clean up. 

.. 	 Protection for J)rinking Wato Sources. Earlier this month, President Clinton signed a 
Safe Drinking Wate, Bill that enacts his proposals to strengthen the ability of EPA and 
state and local gov6mments to pr01eet drinking water supplies, However: Congress has 
not yet provided full funding for the program. President Clinton is now challenging 
Congress to restore the money for communities to protect their drinking water, through 
the 'Safe Drinking Water Revolving Fund that President Clinton proposed. The 
President will also seek additional funding for communities to protect their drinking 
water sources, 

.. 	 ProJectillg Commullities from Toxic Mille Wastes. As demonstrated by President, 
Clinton's deCision to SlOp the mining operation that threatened Yellowstone, mining 
operations can pose a serious threat our nations waters. Many of these threats ~- from 
acid and other taxies draining into our waters -- (;ome from abandoned mines where 
Ihere is no viable party left to do the cleanup. To address these threa~ the President is 
proposing a dedicated. Hard Rock Mining Reclamation Fund and an expanded cleanup 
program to stop toxic discharges from hundreds of mines and restore thousands of miles 
of rivers to producriye usc. 

, 
to 	 Targeting Form Bill Resources to Reducing Toxic Cleanup. The 1996 Farm Bill 

provided a number of opportunities for USDA to work in partnership with local 
governments and soil conservation districts on voluntary, community-oriented· 
conservation projects, The President is directing USDA to focus those programs on 
reducing toxic and agricultural poJlution into our waterways, beginning v.ith an effort to 
focus the Conservation Reserve Program on water quality goals. These-efforts should 
result in water quality protection efforts covering more than 50 million acres of lands 
nationwide. l 

• 	 Stale and Local Protcelio" of Rivers alld BcacheJ. The President is strengthening the 
partnerships with state and local governments that provide front~!ine protection of rivers 



--

i· 

and beaches from ~tox:ic poHution, The President is directing EPA and NOAA to create, 
new partnerships With state and local governments to control polluted runoff, and to 
manage critical co'as1a~ zone areas. 

i 
Investments: EPA ($405 million); NOAA ($65 million); Interior ($155 million); USDA ($10 
milJion). 

Potential Negatives 

An announcement that includes the $725 milion for the SRF may be viewed as an inadequate 
financial commitment, when needs are estimated to be in the tens of biJljons of dollars, In 
addition, the $65 million state grant program may be per~ived by the stales as an insufficient 
amount to develop a comprehensive source water program. 
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Expanding Every American's Right-hJ-Know About Toxic Pollution 

To honor every American's right to know about toxic pollution in their neighborhood, President Cliriton 
is today calling upon Congress to strengthen our right~to~know raws. The Presjdent also IS announcing 
steps to enhance right-ta-know by executive action. By the year 2000, EPA, the,Department of the 
Interior. and NOAA will make more local environmental information about the quality of the air and , 
water -- which for ordinary citizens can often be impossible to find -- available instantly for all 
American communities. Thjs information wou1d be coupled with information about food and products 
that present major risks 'to families. This new service would oomplement the information available from 
EPA's T(lxics ReJease Inventory. which has been highly effective in informing citizens about chemical 
data from major man·ufacturing faciHties in their neighborhoods. , 

.. 	 A Call for Right-Ito-Know Legislation. Our right~to·know laws, now more than a decade old. 
need to be strengthened across-the-boafd: Congress took small steps in this direction by enacting 
proposals to strengthen right-to--know in· the new Food Quality Protection Act and Safe Drlnking 
Water Act. President Clinton IS now calling upon Congress to work with the Administration to 
finish the job. and enact nght~to-know legislaiion that wilL 

1. Let com~unities know more about the tQxjcs used in, and transported through, their 
neighborhoods -- reinforcing the steps President Clinton has taken by executive action; , 

, 
2. Make sure companies disclose major potential bealth tl1reats in thetr products; 

3. Make sure that communities can enforce their rights of access to pollution inform~tion 
when polluters don't comply_ 

1 	 , 
• 	 Making Right-io-Know Act':essible for All Amel'ieans. President Clinton is directing EPA to 

embark on a prognim to ensure that. by the year 2000> Americans have one*stop access to timely, 
safety and health-related information about local air and water quality in communities across 
America. For the first time Americans will easily find out whether the air and water in their 
community is healthy through computer links to schools, libraries, community centers, und homes. 
Most of this infor~ation is already collected but never made available to communities. Making 
this informatlon- readily available and usable will help families and communities make informed 
choices about their health, and the protection of their communities, For example, timely air 
quality information' can mean the difference between hospitalization and a healthy day for an 
asthmatic child. Asthma is now the leading cause of hospitalization for young childrell in the 
United States. I 

'" 	 ExpslIlding Right~to~Know About Water Quality. Federal agenCIes now have timely 
information about water quality for only half the nation'S rivers, lakes, streams, and beaches, 
President Clinton is, expanding the effort so that wmmunitjes across American have information 
about their waters and bea.ches, that they can get tbis information easily. 

I 
Inveslments: EPA ($250 'million over 4 years); Interior ($75 million); NOAA ($5 million). 

, 



Potential Negatives 

Right to Know is criticized as increasing the paperwork burden facing industty in a manner unrelated-to 
real environmental risks, 'It also may be seen as akin to the controversy spavvncd by the National 
Biological lnventof}'. These concerns, however. should not appiy to an approach that nlakes better use , . 
of existing reporting requirements and that focuses on vital common pubtic health resources, such as 
dean air and water, 

[August 18, 1996; IS:OO[ 



Getting Tougll on Environmental Crimes 

IJIega! dumping of taxies and other poJJutants is real crime. and communities are the victims. Poli~' 
prosecutors, and investigators need better tools to protect our communities from the toxic threat posed 
by environmental criminals, 

President ChntaD is calling upon Congress to enact his Environmental Crimes Bill. which will 
strengthen CQmmunity protection against environmental crimmals. This bilt will ensure that the assets 
of environment criminals can be secured even before conviction, and are used to restore the 
communities they victimize. The bill would impose stronger pe,naltlcs for the worst environmental 
crimes, and strengthen our partnership with state and local prosecutors, 

, 
1. Prosecutors should be able to secure the IlSsds of environmental criminals wlutn tltey 
threaten our communities. , 

Background. Criminal defendants are often able to shield. their assets from prosecutors. and
communities· are often at risk that the damage done by the crime wil~ remain unrestored, 

Legislative Proposal 

to 	 President Clinton'S Environmental Crimes Bin proposes new authority for prosecutors to secure 
the assets of environmental criminals, even before conviction. when those assets are needed to 
repair the environmental harm that has been done. Broader even than a lien, this provision will 
alJow prosecutors, after a hearing, to secure any of the assets belonging to an environmental 
criminal. to make sure the money is there to dean up the environment for victimized 
communities. 

I 
2. There :f/umid be tougher penalties for I'te worst i!lll'irollmelltal offenses. 

Background: Current I~w has no provision for environmental criminals whose offenses result in death 
or injury to the public. ·including to police and other law enforcement personnel, There are no laws 

, against attempted environmental crimes, which hampers efforts to capture criminals before 
environmental damage 'is done through "sting" operations and other undercover work,. Current statutes 
of limitations have no ~xceptions for those who conceal their environmental crimes, with the result that 
some of the most egregious environmental crimes cannot be prosecuted. 

, 

Leg;slative p1(Jposa/ 

President Clinton's Environmental Crimes bill would: 

to 	 Enhance penalties for environmental crimes that result in death or serious bodily injury to law 

enforcement personnel or the public: 
, 

Ii> 	 Outlaw "attempiS" 10 commit environmental crimes; ,, 
Ii> 	 Modify statules 6f limitation 10 allow additional lime for prosecution (not to exceed a total of 

eight years from,the date of the violation) where a criminal tries conceals an environmental crime 



3. We should strengthen environmenlallaw enforcement partnerships. 
, 

Background. Local law enforcement agencies often lack the reSoun;:es to support environmental crimes 
prosecutions or to train , their officers on detection and handling of environmental ·cri"mes. This problem 
hampers joint federal~state prosecutions. and has been made more urgent by the government shutdown 
and other efforts to cut EPA's enforcement budget and take the environmental cop off the beat. 

Legislative Proposal 

'" President Clinton's bill would provide that state and local officials would be able to receive an 
award of their costs in joint prosecutions with federal authorities of environmental crime, and the 
cost award would be added to the crimjnal fine the defendant would have to pay. 

.. 
~ 

President Clinton will seek $1,000,000 in new money for training and support of state and locaJ 
law enforcement officials" 

f 

4. We should pro,vide/or restitution oft/JOse victimized by environmental crimes. 

Background, The autbority of courts to require environmental criminals to provide "restitution'" to 
communities victimized by environmental crime should be clear. The communities that are victims of 
environmental crime sbould the right to have their environment and natural resources restored. 

Legislative Proposal 

, 
.. 	 President Clinton's bill would clarify the law to ensure that the courts may order convicted 

criminals to pay restitution for their crimes, by making payments to remediate or restore the 
quality of the environment to the full extent that it is ~3maged by an environmental crime, 

Potential Negatives 

Maybe concern in industrial community about aggressive enforcement, 

IAugw! III, 1996, jj'(lOI 
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Protecting All Communities From Toxic Pollt¢on 
(DRAFT· August 19,19%, 1:00PM) 

Q'" President Clinton is announcing a new national commitment to protect all communities 
fro'm toxic pollution by the year 2000 ~- by making our water safer and cleaner. 
accelerating cleanup of toxic waste, expanding families' right-to-know about toxic 
pollution in their neighborhoods. and' getting tougher on criminal polluters. 

1. Making Water Safe and Clean for All Americans. 

President Clinton is announcing a new comprehensive program to stop toxic pollution from 
entering our rivers. lakes and streams, and contaminating our beache~. 

• 	 The President is directing aU agencieS to focus their existing programs on reducing 
toxic ·pollution, and to take the following new steps to make" our waters ,safer and 
cleaner for Americans across the country: 

EPA 	win expand its efforts to protect drinking water sources and eliminate toxic 
~noff in our communities; 

IQterior and USDA wiH clean QP hundreds of abandoned mines releasing toxies 
into OUf waters. and restore thousands of miles of rivers (0 produclive use; 
I 

NOAA 	will expand its partnerships with state and local governments to. control 
polluted runoff and manage coastal areas; and 

USDA 	will specifically target the authority aod fuoding in the 1996 Fann Bill to 
the elimination of toxic pesticides and herbicides from our waters. 

.• 	President Clinton is issuing [will iS5u~1 an executiv~ order to protect our waters by 
giving agencies new aUlhority to make polluters clean up tOX1C pol1ution. 

This is in contrast to the actions of the [)ole~Gingrich Congress. President Clinton blocked' 
regulatory "fe/ann" 'and "takings" bills from the Contract with American and sponsored in 

, the Senate /iy Bob Dole, that would have rolled back every kied of clean water safeguard. 
PresidenJ Clinton vetoed the Dole-Gingrich budget lhal would have cut dean water funding 
by 29 percent and dn'nking water funding by 45 percent until the Congress reSlOred almost 
all of it. The House passed a lobbyist-written "Dirty Water Bill ~ to dramatically roll back 
the Clean Water Act. . 



DRAFT 
,

2. Accelerating Superfund Toxic Waste Cleanups in our Conununities. 

President CHnton is announcing a bold new commitment for toxic waste cleanup, pledging (0 

clean up at least two-thirds of the 1387 toxic sites now on Superfund's national priorities list 
(NPL) by the year 2000. 

• 	 Presidenl Clinton is issuing an executive order to provide agencies with new authority 
to make polluters clean up toxic waste sites they created., 	 . 

• 	 President Clinton is calling for legislation to keep the Superfund funded and available 
for Cleanups-by reinstating the expired corporate taxes that support it, expand fhe 
current cleanup effort. and provide tax incentives for Brownfields cle~ups. 

• 	 In three years. the Administration has cleaned up more Superfund' toxic sites than in the 
previous 12 years combined. Under President Clinton, EPA has streamlined cleanups. 
reduced .litigation and bureaucracy. and made Common sense improvements to the 
Superfund program. These steps have made it possible for the President to comm'it to 
today's major acceleration of Superfund cleanups. . " 

The Dole-Gingrich Congress waged a concened effon to let loxic polluters off Ih~ hook by 
repealing llie Superfund proviiions that make polluters pay. President Clinton blor.ked the 
regulatory "rejonn" bill contained 'in the Contract and sponsored by Senator Dole that would 
have brought Superfund cleanups to a halt. President Clinton vcwed'the D<!le~Gingrich 
budget to cut Supeljund by 25 percefll until Congress restored all of his add-back proposal. 

I 	 ' ' , 

3. 	 Expanding Americans' Right.toAKnow About Toxics in Their Community. 

President C~inton believes that every, American has the righl~to-know about pollution in their 
neighborhood. and he is committed to expanding the infonnation available to families and 
making it 'easier f9r them to use it 

; . 

• 	 President Clinton is calling upon Congress to increase pubHcly-avaiIable infonnation 
about their air, water, and lands, by: 

Letting families know more. about the toxics transported and stored in their 
communities; 

Making sure that eommunities can enforce their rights of access to information 
when polluters don't comply; 

'Requiring companies 10 disclose major potential health threats in their products. JNO 

• 	 President Clinton is announcing two new executive actions to enhance, right-towknow: 

By 2000. EPA will make local environmental information R_ which for citizens 
can often be impossible to find _R available on a timeJy basis for American 
~ommunities. This will incJud~ a new "one-stopRshopping" site on the Internet. 
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By the year 2000, the Administration will double the local water quality 
infonnation available in libraries, schools, and on the Internet. This will give 
Americans nationwide the ri'gbt-to-know about the quality of their Jakes, streams, 

, and waters. and will give them tools they need ro make sure pollution is stopped. 

President ClinlOn defended our communities' riglu-to~know about toxic substances against an 
array of legislative onslaughts, and twice expanded community n'ghI-to-knaw by executive 
action. When the Dole-Gingrich Congress atlempted to use the budget to block right':'to
know, President Clintonjought back with a "pollution disclosure h executiVe order and farced 
[/rem to drop the, measure. The Senate regulatory "rc/ann" bill would have specifically rolled 
back the public's righNo~know -- and when DemOCTaIS offered an amendment 10 resiore 
tight-towknow, lite Republican leadership sponso~ed a successful motion to take it OUI of 
consideration. 

4. Getting Tough on Criminal PolluterS. 

IllegaJ dumping of toxics and other envirorunental crimes are real crimes, and our families 
are the victims. Prosecutors, police, and investigators need better tools [0 protect our 
communities from the toxic threat eosed by environmental criminals, 

• 	 President Clinton is today cailing upon Congress to enact his Environmental Crimes 
Bin. which will strengthen community protection against environmental criminals. 

, This bill will ensure that the assets of environment criminals can be secured 
; quickly, and can be used to restore th~ communities they victimize. 

: The bill would impose stronger penalties for the worst envIronmental crimes. and 
: strengthen our partnership with state and local prosecutors. 

By outlawing attempted environmental crimes. the President's bill will make it 
possible to conduct undercover operations ~nd otherwise to make an arrest before 
ioxics are released into the environment. Current law does not anow 
prosecutors to SlOp environmental crime until the damage is done, and makes ir 

: easy for criminals to shelter the proceeds of their crimes. 

:The bill win aUlhorize prosecutors to get a prejudgment order making placing 
!criminaI defendants' assets within the control of the court, to make sure those 
assets arc availabfe to clean up the environment. 

The Dole~Gingrich Con.gress would have tied the hands 'oj law ellforcement, and given new 
rights to special interest polluters. President Clinton veloed the Republican budget lhal CUi 

EPA '3 enforcement by 25 percent umit the Congress restored almost all of the President's 
add-back request.' President ClinlOn and Democrats in Congress blocked a series oj special 
interest budget measures 10 give well-collnected polluters enforcement loopholes. such as one 
10 allow oil refineries 10 avoid air IOxic standards. 

, 

, 


,**notc: more specific comrasts. and citations will be available] 
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TH E WH ITE HOU5 E 

WA$HINGTON 

August 16, 1996 

TO: CAROl. RASCO 
111(!JCI: /(1:1;1) 
IAWlcl 1TSON 
GE,~'B SPERI..ING 

FROM: DIANE RBGAS (DPC) 

.CC:__.•__... PA!JL WEINSTEIN 

SWJJECT: STATUS Of ENVIRONMENT.4L INITIATIVE 

Ongtiing discu:.~iollS 10 tlc\'clup a hold, innovallve cn\:lronmcnwl initialive arc 
proceeding ;md I expect will lead to .1 prop_Jsal on Monday focussed on protecting American 
communities from toxic pollution. rhe inl:ialivc will include significant acceleration of toxic 
cleanups; expanded dfons to gel toxics out of rivers) lakes and drinking waler; innovative 
expansions of community righl to know; 3,1\I.,t a propos;:11 to gel rough on environmental crime. 
The ilil!i.ttivc is \'eIY pflsilivc, and would scI out an aggrcssiyc agenda in these areas. The 
101:11 cost of th,!s ini!i:ltivc is likely Iii he at least $1-$2 billion per YCM. 

A Illore focussed amllc:::s c;.:pen~i\'e alternative would announce a commitment to give 
people mformation ahout til..;ir Incal clwirHnmc,nt und give law enforcement agencies Ihe tools
they need to protect fmnilic~ ~md communil!c:s frol1llOxics, The proposal would include 
providing access to ellvironlllenUtI informiltion for tbe biggest 50 cities and a proposal 10 get 
(Hugh {lll cnvir~onmen!al crime, Willie I dti not have a final estimate from the agencies with 
the total cost of this initiilli\'c. with O~Hrs help 1 have cstinHltcd that the cost shnuld be in 
the runge of 35 million per year mer the next 4 years (20 million for EPA and 15 million 
for 001). J 

III'Ol'idc, Amerkans Access (0 Information lh.l' will Help Keel> them Safe 

By the ycar :WOO, the Clinton Administration would Cl1~ure that Americans have onc
stop accc:-;s 10 timely, safety <llld hcalth-rcl:lled infnrll1:ltio1) about Incil} air and water in the 
largest 50 cities, about prilducl~, foou ilJ\d Ul11gs. For the finH time Amcri~l1s will easily 
find oul whcthcr !he <til' and w,lter in their cummunity is hC~llthy ttllough computcr links 10 
scbools, librari~s\ COIllIlH!1lily centers, and home computers, 

The infonnatl{lll available will help fmlli1ics ami cummunities make more infnmled 
choices abiJUt their health, and the protection of Iheir cOlllmunitlC!\, For example! timely 'Iir 
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quality information can mean the difference between hospitalization and a healthy day for all 
asthmatic chHo. A'ithma is now the leading cause of hospitalization for young children in the 
United Stales._ 

TI)C aC.linns we would fund include creating a new system In cities to track and 
transmil informal ion about air pollUlion--cuffcnlly the infonnatlon is limited and can not be 
accessed in real lime. This initiative would cxp<JIld water monitoring to includc·thc nationts 
largcsl cilies <.!nd would makc all of the water informatiun :Icccssiblc--current water 
monitoring is limltcd to less tlmn half of the C()~nlr)' and is not generally acccsssibic. In 
addhion inforrna11ol1 and \\,'lmings about products would be included. This information 
would complcrnent Tm:ics Rckosc In\'c111ory through which EPA collects only limitcd 
chemiC11 data\frolll some m~nuf~lcturillg facilities, 

Getting Tough on Environment.al Crime 

President Clinton is challenging QHlgrcss to strcng!hcn the halld of law cnforccmcR.t when it 
________ comcsJo fight: environmcnta( crimes Ih:.lt thr~ten our communities with toxics. 

, 
Criminal proseculion of egregious ,·jolatiolls of cnvlronmental ';:IWS is reserved for the most 

l~ri()us threats to puhlic hcallh and the cm"iwnmcn!1 and depends heavily on dose partncrship 
between the federal govcmmclll .and state ~ulJ local envimnmcnlal, puhlic health; and law 
cnforccmetll zigencics, Unfortullately, due In gaps in the curren! en\'ironmcnlal hl'w$, and the 
limited rcsouf~es of Slale and local law cnforcement agcncies, 100 many environmental crimes 
now go undetected or inadequately pUlllshed, Ton orten, communities Jre unable to get 
criminal polhHcfs in pay restitution for the damage thc), Cause. 

The Prcsident 'js calling upon Cong:rc~s w cn;ICi, (;lfgC{ed rerorms to the laws ag,dnst 
eHviH)!IHlCnlaljerimc lh~t! m~cl three l)~,sjc g();-lls: 

., 	 ~lri!lI~ill('1I the curn'Jlt laH', so that fcdeml. state, <lnd local prosecutors C<lll morc 
effecth'cly pursuc clI\'lronmcllt:d criminals, and gel lheir assets whclI they threatcn our 
communi! iC$" 

.. 	 SUI!Jlg/hell our partllaship h'ith SUd!' ami Loetti law t'lifofcenumt. by providing 
addi(ional resources and {raining to state ,md local pHisecuhirs and investigators who 
work to pHisecute clwiroJlllH.:ni;J1 crimes. 

.. 	 Empower commuuities fo restore resource .... injured by elH'iroUluental crime, by 
clarifying the aUlhority of couns lO require convicted criminal!' to puy for c1c;ming up 
and reslorin!f Ihe environment the\' damage. 

CO" 

A 111ltf('!W 1l1itwt!vc like thL~ {lee wO\.Jld he ;lppltlpd:M for a lc}c.:tlly-rocusscd 
:mnouncemenL It would be \'ery L!iffic:dt. howen:r, 10 present this Harrow initiative as "bo!d" 
Or us rqm::scnling Ihe Admillblr;t!io;l'~ top priorities for acc{)llt"plishments in the next rew 
ycms. h prccJlh.k.s: any claim thaI the Administratioll is cOnlmillcd to measurablc progress on 
cleaning up rivers, air or w;!tcr--;Ind by omitting tbo,<.;c clements may generate criticism that 
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the Adminislr~tion docs not have a vision fOf pt'()g~'\s in the environment. If this initiative is 
significantly narrower than others being announced the same lime, it ,could further feed the 
perception that the environment is a low prioril)' for the Clinton Administration-
undermining the cxi6ting strong mess~gc Oil the environment. -. 



THE WHITE: HOUSE: 


WASHINGTON 


November 16, 1993 

MEMORANDUM FOR CAROL RASCO CWSE HOLD 

BRUCE REED 
KATHI WAY 

OPe BACKGROUND HEMO 

FROM: BRIAN BURKE\SC, 

SUBJECT: SUPERFUND REAUTHORIZATION 

The purpose of thiS memorandum is to provide a background 
disoussion about the Superfund program, the Interagency Policy 
Committee's (IAPe) legislative recommendations and the unresolved 
issues which may be elevated for Presidential resolution. The 
Superfund program is extremely complex and not easy to summarize 
without leaving out important sections. I have attempted to focus 
on those issues and aspects of the program which most directly 
relate tOithe ongoing debate about whether to abolish the present 
liability:scheme (strict, joint, several and retroactive 
liability). Another issue for PreSidential decision concerns 
municipal liability. 

I have not included a detailed discussion about the specific 
private and public cleanup costs~ transaction costs, or benefits 
aSsOciated with the Superfund program because the rAPe is still 
working with those numbers. 

I. THE HISTORY OF SUPERFUND 

In 1976, Congress enacted the Resource Conservation and 
Recovery Act (RCRA) to regulate ongoing hazardous waste d1sposal~ 
But when contamination from abandoned hazardous waste sites was 
discovered at sites such as Love canal~ COngress recognized that 
there was no federal law available to ensure the cleanup of such 
sites. Thus, in 1980 Congress enacted the Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA or 
the "Superfund tt 

) to clean up the nation's worst abandoned 
hazardous,waste sites. , 

It was then anticipated that there would be a small number of 
high risk'sites that could be cleaned up at low costs. However, 
numerous sites were discovered~ most the result of careless 
chemical disposal practices. Old municipal landfills (that 
accumulated pesticides, cleaning solvents, batteries, paints and 
other chemicals found in trash), and other abandoned sites were 
also discovered. Consequently, it became clear that program costs 
would be higher than expected. 



The Superfund law had a dismal beginning under the Reagan 
Administration (i.e., few cleanups as EPA Administrator Anne 
Gorsuoh sought to gut the program, and EPA Superfund chief Rita 
Lavelle was convicted of perjury and sent to jail). But when 
COngress r~authorized tha law in 1986 (the Superfund Amendments 
and Reauthorization Act of 1986, known as "SARA"), it toughened 
the enforcement program, established cleanup standards known as 
ARARs (discussed 1n program overview section) and boosted funding 
from $1.6 billion to S8.S billion.' SARA set the groundwork 
increased cleanup efforts that has culminated over the last three 
years in annual cleanup commitments by responsible parties of 
between $1.1 and $1.5 billion, and a total of $7.5 billion of 
ongoing or committed work at a majority of the 1215 sites on the 
National Priorities List. 2 

Recently, the Superfund program has generated a remarkable 
degree of agreement that the program 1s seriously flawed and not 
working well. The President articulated this sentiment ~n his 
State of the Union Address when he stated "So I want to bring a 
new spirit of innovation into every government Department •.• I~d 
like to use the Superfund to clean up pollution for a change and 
not just pay lawyers.~ .• ~ The present reauthorization process 
offers this Administration a critical opportunity to reform (as 
opposed to reinvent) the program with administrative and 
legislative measures. Almost everyone agrees that the goals of 
Superfund should be to eliminate any unreasonable risks to the 
public and the environment, as quickly as possible, USing 
cost-effective cleanupsT with public participation~ The problems 
arise in trying to get all parties and the public to agree on what 
is an unreasonable risk and what is the best way to address the 
risk. 

II. 	How Superfund Works: The Superfund Cleanup program and Ita 
Enforcement Mechanism 

In general, Superfund provides a federal response to 
uncontrolled contamination of hazardous substances primarily from 
inactive and abandoned sites, but also from actively managed 
sites. It ,does this through a scheme of strict. joint and several 
liability imposed on a broad category of Potentially Responsible 
Parties (PRPs), and the establishment of a $13.7 billion Fund 
created to provide for Federal finanCing for cleanups and remedial, 

1 Superfund reauthorization in 1985 and 1986 was a long and 
messy process WhiCh left the program short on funds while COngress 
debated how to amend the program. 

, The Omnibus Budget and Reauthorization Act of 1990, 
extended appropr~ations authorization through September 30, 1994, 
and the taxes that support the Superfund through Oecember 31, 1995. 
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actiQns~ The fund is financed primarily with a tax on crude oil, 
commercial chemicals, a corporate environmental tax, general 
revenues and interest. 

J 

In addition to the Superfund tax. the Superfund program 
consists of 6 cleanup program and 6n enforcement program 
(discussed below) to assure that PRPs pay for or perform the 
cleanup (the 'polluter pays" principle). Under Superfund, the 
government can use money in the Superfund to initiate cleanups, 
called Fund-lead sites (although there is not enough money in the 
Fund to cover all cleanup costs), or they can, order PRPs to cover 
the costs, called enforcement lead sites (70% of the cleanup work 
is presently being done by PRPs and reflects the one most 
successful component of the program). 

A. The Superfund Cleanup Program 

The c~eanup program is divided into two responses: short term 
"removals'" to deal with largely emergency containment and removal 
situations;. and long-term uremedial act1ons" to permanently clean 
up sites. 

EPA maintains an inventory of all toxic waste sites that 
they discover. The inventory is called CERCLIS (COmprehensive, 
Environmental Response, Compensation, Liability Information 
System) and includes almost 37,000 sites of which over 30,000 have 
been evaluated; the most r1sky have been addressed through 
response actions, and others are being addressed through remedial 
actions. The CERCLIS inventory is by no means exhaustive or 
rigorous; it generally includes what is brought to EPA's attention 
from States~ communities and the public. 

1. Removals 

Removals may be performed at any site that cernes to EPA's 
attention. With few exceptions such removals (called response 
actions) cannot exceed two years in duration and $2 million in 
total costs. These removals are performed either by responsible 
parties under EPA oversight, or by EPA or the State using monies 
from the Fund~ 

EPA has performed over 3,000 removals to date. The consensus 
of responsible parties and environmentalists alike is that the 
removal program has been largely successful in reducing immediate 
health threats at a reasonable cost and in a timely manner~ 
Actions taken include soil removals, containment (e.g. I capping 
waste or enclosing it in buildings), and institutional controle 
such as providing bottled water and relocating neighborhoods. 

2. Remedial Actions 

Remedial Actions are taken at siteS that are listed on the 
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National Priorities List (NPL) for the purpose of long-term 
cleanup. These include sites where response actions have already 
been taken but further cleanup is needed, or at sites that have 
not yet been addressed. 

B~ ~he Enforcement Mechanism 

When congress first enacted the Superfund cleanup program in 
1980, it decided not to put the burden of paying for that cleanup 
on the average taxpayer, or even on a certein industry~ In an 
attempt to approximate the common law principle of ffpolluter 
pays," Congress created a s1te-by-s1te liability scheme that would 
place the burden of paying for cleanup on those with an economic 
nexus to the site.! 

ThuS,: Superfund has four categories of liable parties: 
owners of sites, operators of sites, and generators and 
transporters of hazardous substances that were sent to those 
sites. very few defenses to liability are available to a person 
who falls into one of those four categories. 

These parties are liable to either pay for the cleanup 
(called "cost recoveryff claims) -- if the United Statea~ a State, 
or another responsible party performs the cleanup; or to actually 
perform the cleanup, if ordered by EPA under Section 106 of the 
statute. 

They are also liable to a state, federal, or Indian tribe 
trustee of natural resources for any damages to natural resources 
caused by contamination at the site. The Department of Interior 
and National Ooeanic and Atmospheric Administration are the 
Federal government natural resource damage trustees. Determining 
the amount:of natural resource damages has been controversial. 
For exampl~; how do you define the value of a river~ 

Congress gave the strongest authority to EPA: if EPA brings 
an enfcrcement action against a responsible party. that party's 
liability is strict, jOint and several, and retroactive. Thus, 
theoretically. the most stringent application of the law would 
hold a party who sent a thimbleful of hazardous substances to a 
100 square mile site before Superfund was even enacted liable for 
cleanup of the entire site -- unless that party can show that the 
harm caused by its thimbleful can be distinguished from other 
harms at the site. (If the party can demonstrate the 
·'divisibili.ty" of its harm, it need only pay EPA or perform 
cleanup as :to the harm that its waste caused). In practice, 

, 
Consistent with the polluter pays principle~ the 

American taxpayer will pay $300-500 b1l~ion to cleanup the 
nuclear/hazardous waste generated during forty years of Cold War. 
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however. a circumstance like that mentioned above could not happen 
because prosecutorial discretion prevents such cases from being 
filed and judicial sentiment would reject such an outcome. 

In addition, EPA was given exclusive authority under Section 
106 Of the statute to compel a party to cleanup all or part of a 
site. through either a court order or an agency administrative 
order. The only defense to complying with a Section 106 order is 
if the pa.r'ty had a good faith belief that it was not liable, or 
that the cleanup required by EPA's order was not consistent with 
EPA's own ~egulations. A party refusing to comply with a Section 
106 order is liable for up to $25,000 a day in civil penalties, 
and I most signifioantly, a treble damages award. This means that 
if EPA issues a Section 106 order against a liable party to 
perform a :$10 million cleanup. and that party refuses without 
having a good faith belief that it was not liable or the oleanup
required was improper, EPA can obtain a oourt judgment of 3 X $10 
million = $30 million in treble damages. 

The stakes involved in resisting a 106 order have resulted 
in few court challenges to such orders -- most companies will 
oomply with a 106 order. Their compliance does not preolude them, 
however, from challenging EPA following the cleanup, or from 
seeking contribution from other parties for the costs of 
compliance. 

Congress gave States similar authority for imposing strict~ 
joint and several, and retroactive liability. However I States do 
not have Section 106 authority to compel cleanup -- although some 
states have enacted state laws authorizing Section l06-type 
administrative orders that also have the force of treble damages 
sanctions. ~ 

Congress mitigated the harsh effects of strict. jOint and 
several liability by allowing private responsible parties to sue 
one another to determine their respective fair shares of 
liability. Thus, even if EPA or a State obtains 100% of a site's 
oleanup costs from a single responsible party (under the theory of 
joint and several liability), that party is empowered to bring a 
"contribution suit" against any other responsible party at the 
site and have a court determine each party's fair share of the 
total cleanup bill. In essence. by choosing a scheme that allows 
the government to seek joint and several liability, but then 
allowing responsible parties to sue each other for a fair share, 
Congress put the cost of allocating fair shares on private 
parties, rather than on the government. The result, after private
litigation, would be that each responsible party would only have 
to pay its fair share. even if it initially was found liable to 
the government for 100% of site costs. While such private 
oontribution litigation does not interfere with the actual 
cleanup,the public perception is that such lawsuits contribute to 
cleanup delays. Part of the concern stems from the way that large 
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PRPs are exercising their this authority by filing contribution 
lawsuits against municipalities t de minimis contributors and 
lenders. (This issue is discussed more fully below)~ 

III. Principal Criticisms and Reauthorization Issues 

The Superfund Program is enormously complex and expensive to 
society. Its weaknesses are recognized by virtually every 
stakeholder and are separated into the following six categories: 

• High Cleanup Costs/Remedies are too expensive· 
• High Transaction Costs 
• Unfair Liability Scheme 
~ Unclear Federal/State Relationship 
• Insufficient Community Involvement 
• Imposes Impediments to Economic Development 

In his first State of the Union address, the President 
reoognized the need for Superfund reform~ Consequently~ with the 
PreSidents!mandate to reform the program, the lAPC has developed 
recommendations which address the major criticisms of the Program 
and will greatly improve the Superfund. Those consensus 
recommendations are discussed below. 

A. Improve Rem~gy Selection: The following recommendations 
address the high cleanup costs and often inappropriate remedy 
selections associated with the Superfund cleanup program: 

• 	 Establish national cleanup standards; 
, 

• 	 Incorporate future land use into cleanup deciaiona; 

• 	 Establish new statutory provisions that would define a range of 
acceptable technologies that could be used at typical sites 
( !1 presumptive remedies"): 

• 	 Encourage the development and use of innovative, less expensive 
cleanup teChnologies. 

B. Reduce Transac.tJ..Qn Costs/Increase Fairness: the 
following recommendations are aimed at reducing transaction costs 
and improving fairness: 

• The average cost of cleanup has increased from about $12 
million to $27 million and these costs are expected to grow as the 
more complex sites begin cleanup. Some believe these large costs 
reflect the fact that expensive Cadillac remedies are being 
required because of ARARS and the preference for permanence when a 
Model-T remedy will provide as much protection. 
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j
• 	 Implement a streamlined system that would use neutral 


arbitrators with Superfund expertise to allocate costs among 

parties and to strongly encourage early settlement among 

responsible parties: 


• 	 Exempt from liability generators and transporters of the 

smallest amounts of waste ("de micromis parties"); 


• 	 Allow generators and transporters Of small amounts of waste ("de 
minimis parties"), and parties that have little or no abillty t 

pay for Superfund (often small businesses), to settle their 
liability very quickly,' 

• The federal government would provide limited funding for the 
share of cleanup costs attributable to parties that could not be 

found, or were no longer in business ("orphan" shares). 

• 	 Relieve from liability lenders and trustees, under specified 

circumstances. 


C. Improve the Federal/Stat.e: Relationshig j 6 The following 

5 Industrial parties began suing pizza parlors, the Girl 
Scouts. churches. and other sympathetic non-industrial institutions 
based on hpusehold or commercial garbage that these groups sent to 
Superfund Sites. The theory was that the waste these groups sent 
did contain hazardous substances (at very low concentrations) and 
thus these groups were theoretically jOintly and severally liable 
for the entire cleanup of the site. De minimis parties sent very 
small volume, as well as very low toxicity, waste to these sites, 
but industrial parties found it advantageous to bring these types 
of suits I both because they could extract "protection money" (by 
suing and then settling with a pizza parlor for a few thousand 
dollars) I and because they could create pressure on COngress 
against the liability scheme from a class of parties much more 
sympathetic than the typical industrial polluter~ 

6 States have been dissatisfied with the limited role in 
remedy selection afforded them by the statute, and are likely to 
seek an expanded state role during reauthorization* They would 
like to see Superfund become a delegated program like other Federal 
environmental programs~ The question of whether to delegate the 
Superfund program to qualified states involves B number of 
significant issues. Most importantly r the willingness of states to 
assume the primary responsibility for administering a federal 
cleanup program largely hinges on the level of funding that will be 
made available. Furthermore, there are questions about the way 
federal funding would be made available (e~g .. block grants. cost 
sharing), and what formulas would be used to differentiate between 

7 




. , 


legislative proposals for Superfund would enhance the state role 
in 	the program, and limit the overlap between the federal and 
state governments at specific sites: 

• 	Offer States the responsibility and authority to clean up 

specific sites within their boundaries;


I 

• 	Offer States access to federal cleanup funds under certain 
conditions (a state would be required to have 1n place a cleanup 
program substantially consistent with the federal program. ) 

D. Improve Cornm\lcn~"ty Involvement: The following 
recommendation seeks to involve the affected communities earlier 
and more effectively in Superfund decision making: 

• Establish community workgroups to function as advisory bodies 
at Superfund sites regarding remedy selection~ and defining future 
uses of restored sites; 

i 
E. encourage £tCQnomic re:ggy.~lopment at restored s1tes: The 

lAPC proposals are designed to reduce current Superfund-related 
obstaoles to the development of contaminated sites. These and 
other amendments would increase the incentive to invest in 
development projects at or near cleanup sites: 

• 	 Limit t~e liability of prospective purchasers of Superfund 
sites. ,Developers would have the option of being released from 
liability after meeting certain financial and legal conditions. 

• 	 Give protection from liability to lenders and trustees to 
remove the current disincentive to make loans on potentially 
contaminated property~ 

IV. ISSUES TO BE RESOLVED By THE PRESIDENT 

A. Whether to Eliminate Retroactive Liability: 

1'. Background 

Claims Against Insurance Companies -- One of the most 
important dimensions of the liability issue is the litigation by 
responsible parties against their insurance companies to obtain 
indemnity for Superfund liability. As early as the 19406, most 
insurance companies issued standard form "Comprehensive General 

states that take on greater responsibilities and have more sites ,to 
address. 

,
.' 
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Liability" insurance policies -- with identical terms used for 
hundreds of policies throughout the country. 

As a'reault~ responsible parties have sought coverage for 
their liability under the terms of these policies. These 
policyholders have pOinted to insurers' representations, made to 
the state insurance commissions whose approval was necessary for 
these policies to be issued t that they in fact intended to cover 
the type of pollution which oharacterizes muoh Superfund 
contamination. Nonetheless, the courts have split roughly evenly 
in deciding whether those policies cover Supe~fund liability. 

Many.responsible parties believe that the insurers made a 
policy decision early in such litigation to 'litigate to the 
death", given the enormous exposure that they would face if they 
admitted coverage for Superfund liability. A recent study by the 
RAND Corporation confirmed that S8t of the expenditures by the 
insurers studied were spent on litigation and site investigation 
costs and only 12% on actual cleanup expenses. Conversely, 
transaction costs spent on litigation between responsible parties 
and the government represent only approximately 20% of the 
responsible parties costs (20% is significant and should be 
reduced; however, it is clear that the insurers costs are high 
because they have decided to not pay on their policies)~ 

r 

'2. 	 the Treasury Proposal--Eliminate 
Retroactive Liability 

Department of Treasury, working closely with the insurance 
industry, has proposed that the Administration eliminate strict, 
jOint. several and retroactive liability and replace it with 
proportional liability and a no-fault public works fund. 
Specifically, the proposal would (1) abolish retroactive liability 
(before 1980) so long as actions not unlawful at the time they 
took place; (2) apportion liability (after 1980) based on party's 
contribut+on to site; (3) egempt generators whose waste is 
accepted by a site operating under a RCRA permit; (4) have the 
orphan share at all sites picked up by Superfund; and (5) preempt 
State laws governing these sites.' 

The proposal would provide a bail-out for the insurance 
industry leaving the American taxpayer, and industry paying the 
tab~8 The most obvious problems are described below: 

I 

, 

!! The proposal would require that the Superfund revenues be 
increased. The fund is presently financed primarily with a tax on 
crude oil, commercial ohemicals, a corporate environmental tax, 
general revenues and interest. 
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,
• 	 Increased government costs: The government would have to pick 

up at least $16 to $18 billion of the cost of cleanup that is 
now being paid by PRPS. over the next ten years according to 
EPA's estimate. The Treasury proposal does not identify how 
that;amount would be raised; 

• 	 Would increase lawsuits and transaction costs QY creating
mSQy'new sources of litigation: Even a cursory reading of 
this ,scheme indicates a drastic increase in the complexity of 
the already complex Superfund program4 It creates five 
different liability schemes, with five different evidentiary 
scenarios (which can easily overlap)_ This would be a 
"windfall" for litigatars. PRPs would sue the government 
more,(l) over eligibility for cutoff date, stimulating 
extensive discovery/litigation over who sent what waste when 
to a site; (2) to reduce their proportion of liability, and 
(3} over whether and how to refund the $7.5 billion spent by 
or committed by. thousands of parties over the history of the 
program. (Without such a refund, the Treasury proposal would 
send:a message that rewards parties who refused to clean up 
under the "old ll Superfund system and penalizes companies that 
stepped forward and did the cleanup under prior law);, 

• 	 Exchanges the "unfairness" of the current joint and several 
liability scheme for another unfairness: Relies on an 
arbitrary cutoff date that unfairly penalizes parties who 
sent!wastes one day after the cutoff date, yet were similarly 
or even better situated (e.g.# oomplied with laws to a 
greater extent) than parties who sent wastes prior to the 
cutoff, 

• 	 Creates pressure for fewer and less proteotive gleanups: 
By creating a finite cleanup fund (for the pre-1980 sites? 
which would cover about 60% of the ourrent sites that doesn't 
draw:upon the resources of PRPs in an open manner, proposal 
will create competition among sites based on cost, not just 
threat: Cleanups for pre-1980 sites will be determined by the 
amount the appropriations committees provide out of the Trust 
FundI' and faee competition with deficit reduotion and other 
trad~offs: 

, 
• 	 Compounds potential for waste. fraud and abuse and expands 

rather than contracts the federal bureaucracy: EPA has 
reoently gotten PRPs to perform cleanups at about 70% of 
sites. For the 60% or more of pre-19S0 sites for which 
liability is abolished under the Treasury approach$ there 
will :00 a presumably publicly-run cleanup program, which will 
require massive staff increases to the bureaucracy needed to 
run ~uch a program and multiply the potential for waste, 
fraud and abuse by poorly managed government cleanup 
oontractors; 
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5 Abolishes incentives for pollution prevention: generators 
whose liability evaporates once they send waste to a RCRA 
permitted site will have less of a continuing incentive to 
reduce the quantity or toxicity of their wastes. Why would 
anyone want to curtail bad practices when they know that the 
public trust fund will cover the cleanup costs; 

In short, the proposal attempts to utilize Superfund 
reauthorization to pre-empt state contract law and to abrogate the 
insurers contractual obligations to its corporate policyholders. 
Insurance companies want to reduce the money they may have to pay 
at Superfund sites. 

B. How to handle Municipal Liability 

Another important area of liability that is particular~y 
politically important and remains unresolved by the IAPe concerns 
Municipal Liability 

1~ Background 

In 1989. EPA issued a policy indicating that it would not 
even name as a "potential~y responsible partyU any generator or 
transporter of municipal solid waste -- akin to household garbage 
-- if there was no specific evidence that the waste sent to the 
site in question actually contained hazardous substances. 

Nonetheless. other responsible parties did not hesitate to 
sue such municipalities, based on generic studies of municipal 
solid waste showing the presence of between 0.5 and 2t hazardous 
substances (household cleaners, ink. batteries; etc#). If a 
municipality sent to a landfill any household garbage which 
theoretically contained hazardous substances, it was theoretically 
jointly and severally liable for the entire cleanup of the 
landfill. 

Municipally owned or operated landfills, however, fall into a 
different category~ Many municipalities owned or operated 
landfi~ls which later became Superfund sites. Both EPA and 
private responsible parties have sued those municipalities, even 
when the municipalities operated the landfills in accordance with 
the best practices or regulations of the time, received state
sanctioned operating permits, and were discharging a public 
service function. 

Approximately 25% of the sites on the NPL are sites where 
municipal solid waste was disposed along with industrial waste~ 
Therefore, the potential for municipalities, whether as 
owner/operators or generators and transporters of municipal solid 
waste, to be brought into the Superfund liability scheme is 
enormous. Municipalities have asked for relief through: a cap on 
liability not to exceed 4% of total site costs. protection from 
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private cqntribution suits, and an expedited and favorable 
settlemen~ regime with EPA. 

2. ;Option 1 

The IAPC has two options which may be sent to the President~ 
Option I proposes to amend the law to establish a separate 
settlement process for Municipal solid waste generators and 
transporters~ Their aggregate share of cleanup costs at any site 
would be limited to 4-10 percent of total cleanup costs, depending 
on site specific factors. All agencies except eRA support this 
option. 

3. ,Option II 

eEA believes that municipalities should not be allowed 
special treatment under Superfund. Rather, the relatively low 
toxicity of municipal solid waste should be considered when 
cleanup costs are allocated among responsible parties. 

CQNCLUSION 

The purpose of this memorandum was to provide a brief 
discussion of the Superfund Program, its criticisms and the 
controversial and unresolved lAPe opt1onS that wi11 be sent to the 
President. There are additional, le$$er~ recommendations that I 
have not discussed. t am available to discuss these issues at 
your convenience. 
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THE: WHITE: HOUSE: 

WASHINGTON 

January 24, 1994 

MEMORANDUM FOR 	 T.J. GLAUTHIER 

KATIE McGINTY
I 

FROM: 	 SRIAN SURICEi?B 
cc: 	 CAROL RASCO / 


SRUCE REED V 

MARCIA HALE 
PAT GRIFFIN 
CHRISTINE VARNEY 

SUBJ: 	 Draft Superfund Reauthorization Bill 

As I have mentioned, the Administration's Superfund 
reauthor~zatlon btll contains one amendment which is wholly 
inconsistent 	with this Administration's Tribal policy, would 
oause severe 	financial hardship to tribes and tribal governments, 
and is not in the President's best interest politically.
Specifically, the Administration Billl seeks to amend Superfund 
section 101(21) to include "Indian Tribes":;: within the 
definition of "person" under the Superfund law. The practical
effect of this 	amendment is that Tribal governments (Indian 
Tribes 	and perhaps individual tribe members) could beoome liable 
for millions 	of dollers in response costs and natural resource 

/ 	 damages "resulting from hazardous substance releases an tribal 
lands. At present, Indian tribes, tribal governments and tribal 
corporations 	are not specifically included under the definition 
of persons in CERCLA. The proposed amendment represents a 
radical and unwarranted departure from the status quo. It is 
this Administration's policy to work with tribal governments in 
their effort to improve the well being of their populations. 

The costs associated with making tribes and tribal 
governments l~able for response costs and natural resource 
damages are uncertain and were never discussed by the Interagency 

, iDA Title VII -- State And Tribal Roles; Subtitle S - 
Indian Tribes; p. 83, line 4-7. (Attached). 

1 The actual amendment adds rtIndian Tribes" to the class 
of liable parties. As a legal mst,ter this term i6 vague and may 
be interpreted 	even more broadly than intended, extending 
liability to 	individual tribe members. 



, 
Policy COmmittee. Any such calculation would depend on a variety
of variables including the number of claims brought, the number 
of other Potentially Responsible Parties, and the scope of tribal 
liability. Thus, 'any cost calculation would be highly unreliable 
and speculative. Nevertheless, it is beyond dispute that given 
the character of the Superfund program, particularly with respect 
to the highly controversial and unknown natural resouroe damage 
costs, the amount at issue would be well into the multi-million 
dollar range. These costs should not be shifted from PlIPs or the 
Federal government, to tribal governments or Indian tr1bes~ 

Politically, this would be vigorously opposed by the Tribal 
community. It would be interpreted as a betrayal of 
administration policy and as an encroachment on tribal 
sovereignty. Additionally, it would be unconscionable to impose 
the highest standard of liability (and huge costs) on the same 
tribal entities that have historically received 8 
disproportionate share of this countryls environmental resources, 
including money for infrastructure, compliance, etc. 
COnsequently, the amendment would raise doubts about the Vioe 
PreSident's, the EPA Administrator's and the Administration's 
commitment to environmental justice issuas~ 

The OPC recommends strongly that this amendment be removed 
from the Administration's Superfund Reauthorization Bill. DPe is 
not opposed to amending the definition of liable persons to 
include those tribal cQrporations that are not alter egos of the 
tribe. 
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TITLE vn - STATE AND TRllIAL ROLES 


c SUBTITLE B •• INDIAN TRllIES 


J Sec. 711. DEFINlTIONS.

• (a) The definition of the term "person" in section IOI(21) is amended by inserting after 


5 the word 'State' and before the word 'municipality': 


6 'lndian tribe" 


7 (h) The definition of the term 'owner or operator' in section IOI(2)(D) is amended by 


8 inserting tile following at the end of th. first sentence of the subsection:. 


9 'or Indian tribe that would be a liable party under section 107(3) solely 


10 because it holds an ownership interest in tile property on which there is a release , 
I I or threatened release of a hazardous ~ubstance. " 


I~ (e) Section 101 is amended by inserting a new subsection IOI(39): 


13 '(39). The term "Indian cultural resource' means archeologic.al. 


14 historic.al, and burial sites, and such other reSources belonging to, managed by, 


IS beld in trust by, appertaining to. or otherwise controlled by an Indian tribe, or if 


16 such resources are subject to • trust restriction on alienation, any member of an 


17 Indian tribe. An Indian cultural resource may also be a natural resource, as 


18 defined in subsection 101(16). 


19 


20 Sec. 712. DAMAGES TO INDIAN CULTURAL RESOURCES.··Section 107(0)(4) is 

21 amended by adding the follOwing new subsection 107(a)(4)(E) following sub=tion (D); 
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THE WHITE HOUSe:: 


WASHINGTON 


December 23, 1993 

MEMORANDUM,,FOR CAROL RASCO 


FROM: BRIAN E. BURKE~ 
CC: BRUCE REED 

KATHY WAY 
BILL GALSTON 

SUBJECT: MEMORANDUM FOR THE PRESIDENT 
CONCERNING SUPERFUND REAUTHORIZATION 

After six months of vigorous and oontentious debate, the 
Superfund Interagency Policy COmmittee ("lAPe") has reached 
consensus on a Superfund legislative reform package. John 
Podesta sent a short version of the proposed package to the 
President on December 23. 1993 (Attached at Tab A). John has 
asked for our comments. My comments, set forth below, focus on 
those sections of the decision memo that are problematic. 

As background, it is essential to note that early in the 
IAPe deliberative process it was agreed that "pure policy" would 
be discussed, without consideration of politics. Thus, political 
considerations must now be analyzed. 

SECTION I. Action-Forcing Event 

This section does not convey the urgency of moving quickly 
on Superfund. Virtually all interested parties agree that it is 
imperative to reauthorize CERCLA during this Congress. Failure 
to reauthorize Superfund.would likely trigger 8 ramping down of 
the program and without a renewed, assured source of funding, the 
government would be precluded from signing contracts for site 
cleanups several months prior to expiration of the current tax 
authority. The political implications would be enormous. 
Consequently, the administration's goal must be to introduce a 
bill by 00 later then January 2S, 1994. The message from Capitol 
Hilll remains clear and unequivocal: they must hold Superfund 
hearings in the first two weeks of February. and they need 8 
vehicle to do so. Consequently, they will introduce a bill on 

1 Staffers for Lautenberg, Minetta I Dlngell~ Swift and 
Baucus have been_sounding the alarm during negotiations on the 
Hill. 



January 25 whether it is the Administrationfs bill or the 
keystone Commission's2 to avoid wasting yet another month. 
The Hill can not afford to wait any longer for the 
Administration~ They have been urging us to act quickly for more 
than six months and can no longer jeopardize their own 
circumstances. This is a good example of the political reality 
that the I~PC opted not to consider. 

It would be politically embarrassing if the Administration 
does not timely introduce the Superfund reauthorization 
package/vehicle, especially in light of the President's Superfund 
reform oomments., 

Once the President has approved the legisletive reform 
package~ the administration must give EPA clearance to draft the 
legislative language expeditiously. The concern is that despite 
the fact that this is an EPA regulated, OOJ enforced program, the 
IAPe will expect to be actively involved in the legislative 
process. This unproductive level of micro-involvement by the 
IAPe would undoubtedly result in sizeable delay. Considerable 
time and energy hes already been wasted in this process, and the 
potentLal for political embarrassment, especially during the 
coming election year~ looms larger as each month passes. 

SECTION III. Proposed Initial Administration POiition On CERCLA 
R~l§J,rthorization 

The Proposed RefQ~JlL.of ___the Insurance-LitiaatiQn System 
(page 3) 

This aspect of the IAPe Superfund reform package has 
considerable potential for political embarrassment. For the 
following reasons, 1 feel strongly that the administration should 
not include an insurance-litigation allocation scheme in its 
Superfund reauthorization package: 

• Insurance Litigation is Private Sector Matter. 
Insurance coverage litigation is an exclusively private 
sector matter involving sophisticated private sector parties 
and complex contracts which are governed by state law. 
Specifically¥ the federal government does not have any 
expertise to offer in such complicated legal matters, and 
intrusion may unnecessarily complicate the process of 
decid~ng coverage questions. To address the skyrocketing
transaction costs associated with protracted coverage 

2 The National commission on Superfund (Keystone 
Commission) inoludes CEOs from manufacturing, chemical # 

petroleum, 'insurance, and banking industries, as well as 
environmental, scientific, community. and labor leaders. They
have reached consensus on many of the same issues that they 
administration has been in prolonged debate. 



lit1gation,$ the federal government should instead 
facilitate dialogue between the insurers and their policy 
holders~ There are no benefits gained by doing this. ; 

• The $ 500 Million Tax Is An Underestimate and Is Highly 
Speculative. The annual costs associated with the Superfund 
related cleanup program are uncertain and speculative. 
Nobody knows what the costs of clean-up will be in the 
future because some of the largest sites have not been 
studied and have not had remedies selected~ Additionally~ 
natural resource damage remediation costs are highly 
uncertain (e~g., how much does it costs to restore a 
contaminated river or aquifer). For these reasons the $ 500 
amount is not verifiable , re~iab~e, or certain number~ 
Therefore the tax would be random and although already 
leaked to the Wall Street Journal, should not be further 
publicized# and most certainly should not be part of any 
administration legislative package. 

• Tbe $ 500 Million Tax May be A Political Risk. Despite 
the fact that the insurance industry has privately agreed to 
be taxed in the amount of $ 300 million annually (for only 
ten ye8rs)~ the administration's imposition of such a large 
tax may be an unnecessary political risK, particularly since 
the number is so speculative and would most likely have to 
be increased. Instead t.bgM~Q:ministrationf as noted above, 
§hQyld f~gilisat~ a dialogue between the ,neuner, ~nd Sheir 
policy holders to develop a mechanism for allOQation of 
91eanyp liagility and for considering OQtent1al taxation 
amounts. 

SECTION III~ B Reforming the Remedy Selection Process (page 5) 

I am also concerned that the decision memorandum does not 
explain that several components of the proposed reform measures 
will render the program less protective of human health and 
therefore will be opposed on capitol Hill, w'th environmental and 
community groups. 

Spee,f1cally, (1) for the first time in the history of the 
country the Administration's proposal would establish (by 
statute) a risk range for non-cancer health risks or ffother 
health effects" (e.g., birth defects, Hver disease, kidney 
disease, etc.). Each of the health agencies, and OSTP have 
stated emphatically that such a range for protectiveness can not 
be achieved # particularly were there are additive effeots which 
result from commingling of multiple contaminants~ Additionally; 
(2) the proposed legislat,ve package advocates develop,ng 

, 
Regarding transaction costs. there is a common 

misunderstanding that delays in site cleanups are caused by 
Superfund resourCes being used to pay attorney fees. That is not 
correct. ' 



national cleanup levels for the most common contaminants using 
severa~ factors including costs~ This veiled cost/benefit 
proposal is to the right of the Keystone CommisSion, the Hill, 
the environmental groups and community organizations and 
accordingly will be opposed~ 

RECOMMENDATION 

1 am available for any questions regarding these issues. I 
recommend that the insurance allocation scheme be removed from 
the legislative reform package and that the remedy selection 
section be reworked to address the issues discussed above. 
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THE WHITE HOIJSE 

WASHINGTON 

\ i (. . 	 December 23, 1 ~ DEC 23 p 7: 5 7 

MEMORANDUM FOR THE PRESIDENT ~ 
I , 
, M".,<'""% 

FROM: Katie McGinty <It Bo Cu 

SUBJECT: 	 Adminis"ation Proposal for 
the Reauthorization of Superfund 

This memorandum sets forth for your approval a proposed' Administration position on 
reauthorization of the Comprehensive Environmental Response, Compensation, and Liability Act 
(CERClA)--commonly known as "Superfund." Whil. this memorandum represents a consensus 
among the many agencies concerned with Superfund, that conSensus will inevitably b. ",vised 
and amended in response to the concerns of Congress and interested groups. In short1 this 
memorandum sets forth our initial position in what will be a complex legislative negotiation. 

AcrlON-FoRCING E¥ENT 
, 

CERClA expires at 	 the end of this fiscal year; the Superfund taxes on the oil and 
chemical industries expire a year later. Virtually all interested parties agree that it is imperative 
that CERClA be reauthorized in this Congress. Our goal is to inlroduce a new CERClA bill, 
with the support ,of Congressional leader:;, in February 1994. 

Il. 

CERCl..A: was enacted in 1980 in response to widespread concerns that improperly 
disposed wastes threatened human health and valuable natural resources. such as groundwater 
aquifers, Under CERClA, 200 disposal sites have heen fully restored and 3,SOO actions to 
remove wastes have been completed., 

The COStS' of CERCLA have: been underestimated since the program's inception. When 
enacted in 1980, CERClA was widely regarded as a program of modest size: most believed that 
the Act would involve several hundllOd waste si.es and less than S2 billion in federal funds, By 
1992, however, i,300 sites had been placed on CERClA's National Priorities List (NPL) for 
Superfund cleanup and annual costs to the economy of the program totaled almost $7 billion, 
including: 

• 	 $1.6 billion in Superfund costs; 
• 	 $3.2 billion in CERClA-mandated cleanups by other federal agencies (primarily DoD 

and DoE); and ' 
• 	 $2.0 billion in costs 10 private parties, which directly perform cleanups .t 70 percent of 

the sites. 
• 
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I 
While estimates ,vary widely, the total costs of cleaning up the 3,000 sites projected to be 
included in the NPL over the next 30-40 years will likely tot.1 $130-150 billion. Cleanup costs 
for federal fadities will likely total an addition.1 $200-300 billion. 

Government officials, business leaders, environmentalists, academics, and others have 
sharply criticized CERCLA. In parlicular, these criticisms have focused on: 

• 	 Unnecessarib: apensive cleanu..us--The average cost of remediation at an NPL site is 
$27-29 million. 

• 	 Excessive tTtlltSacrian cO£t.j--CERCI.A has generated massive amounts of litigation-
enforcem~t litigation, contribution litigation, and insurance litigation. A widely-dted 
RAND study found that transaction costs total 19-27 percent of all CERCIA costs. 

• 	 Unfair liability rules--The broad reaeh of CERCLA's retroactive, strict, joint and seveml 
liability scheme has been criticized as unfair and inefficient. 

• 	 Inadequate: cammuni~ inwiyement--CERCLA has been criticized for providing 
inadequate opportunity for input from those most likely to be affected, namely, the local 
community. 

Our proposed plan to reform CERCIA, set forth below, addresses all of these concerns. 

Ill. 	 fRoPOSED INmAI ADMINISTRATION PosmON ON CERCIA RE:AIJ'nIoBruTION 

Given Ihe complexity of the CERCLA regime--with its impact on everything from 
federal facilities management to abandoned mines, from insurance law to cancer-risk 
assessment--our -consensus package is intricate. This memorandum focuses on the two most 
contentious and fiscally most Significant areas of reform: the process for assigning and financing 
liability under CERCIA. and lhe standards and processes governing the cleanup of NPL sites . 

.d... 	 Be/orming the LiaQjlity and Allocation S):sreut$,· 
Redudng",Tranmction. Casts While Enltancing FairnesS 

The Status Quo. In general, CERCIA currently involves three classes of litigation: 
. 

• 	 enforcement litigation. in which EPA pursues the major potentially responsible party 
(PRP) or parties; 

• 	 contribution litigation, in which the initial potentially responsible party seeks partial 
recoveries from other PRPs; and finally, 

• 	 insurance .litigation, in whicb each PRP seeks to recover from its insurer. 

In each class of litigation, Ihere is substantial uncertainty--about both the facts and the law; 
accordingly, litigation costs tend to be large. 
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The Proposed Reform of Ihe AUocation System, We propose refurms that would 
essentially bring together the fi"'t two classes of litigation into a single process and, at the same 
time, enhance. the fairness of the current regime, The highlights of this system include: 

• 	 Parties that contributed very small amounts of waste would either be exempted from 
liability or offered early settlements. 

• 	 The remaining parties would then participate in an "allocation proceeding" in which a 
neutral third party would assign each PRP a share of liability based on several factors 
including the quantity and toxicity of its wastes, 

• 	 The allocation decision would then serve as the basis of a settlement offer by EPA to 
each PRP, 

• 	 Any settling PRP would both surrender it. right to pursue contribution litigation and 
receive protection from contribution litigation. More importantly, the settling PRP would, 
subject to certain conditions, be offered protection from future liability for newly 
discovered harms. 

• 	 As an additional incentive to settlement, the Government would pay for the "orphan 
share"--the share of liability attributed to an identified but insolvent party--when the 
other parties at a site settle. . 

• 	 The Government could sue any non-settling party under the rule of joint and several 
liability, rendering that party potentially liable for part or all of tbe "orphan share." 

We believe this scheme will significantly reduce contribution litigation and related transaction 
costs, while at the same time enhancing the actual and perceived fairness of CERClA., 

The Proposed Reform ofIh. Insurance-Litigation System. We also propose replacing 
the current insurance-litigation system with a settlement fund, fmanced thiougb a tax or fee on 
property and casualty insute""' I (The idea of such a tax was Originally suggested by the 
insurance industry.) Under this system, 

• 	 A tax would be imposed on insurers in oruer to establish a new Insurance Settlement 
Fund. 

• 	 The statutory objectives of the Fund would he (il to ensure seulement of insurance claims 
by at least 95% of all PRPs who have CERClA liability and who participate in the new 
aHoca.tion process. and (ii) to ensure substantial interstate equity in such settlements. 

• 	 The Fund would offer to settle insurance claims with PRPs at an established rate (e.g" 

We currently estimate that the tax would be $500 million per year; however this may 
be an underestimate, as natural resource damages and other factors have not yet been taken 
into account, 

I 
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i 
50 cents In the dollar).' 

• 	 Any party accepting this settlement would waive its insurance claims; any non-settling 
party could Sue its insurers, with the Fund reimbursing the insurer for up to the amount· 
of the original offer. 

In pat'! because insurance litigation is governed by Slate law, insurer liability is highly 
uncertain. These uncertainties--and the insurers' obligations to reinsurance eompanies--fueJ 
extraordiMlY transaction costs: studies estimate that more than 80% of all insurer CERClA 
costs are attorneys' fees. Our proposed reform seeks to take advantage of that situation by 
settling claims at a level higher than most PRPs would receive through litigation, but at a cost 
less than or equal to insurers' CUlTent expenditures. Ai:<;oroingly, we believe that this proposed 
reform will not only reduce transaction ,",sts, it will also redirect monies that are currently being 
spent for attorneys' fees toward the cleanup of hazardous wastes. 

I 
Views of Interested Groups. Comprehensive Superfund reform recommendations have 

been issued by two groups: the National Commission on Superfund (Commission) which 
includes CEO. from manufacturing, chemical, petroleum, insurance, and banking industries, as 
well as environmental, scientific, community, and labor leaders. and the National Advisory 
Council on Environmental Policy and Technology (NACEPl), which was convened by EPA and 
involves a wide range of interested parties. The recommendations of these groups provide a 
strong indication 'of where the political center exists on Superfund reform issues, 

With regard to reform of the allocation process, the Commission and NACEPT, as well 
as some PRP groups, favor a more forrnal, binding. and elaborate administrative-adjudication 
system. most likely because such a scheme would function as a proportionaill.bility system that 
would reduce their liability, We believe such a scheme would both be morc expensh'c to 
administer and increase Superfundls liability. Congressional leaders are likely to view the 
proposed reforms of the allocation system as generally positive, but be somewhat skeptical of the 
budgetary impacts of a federaUy funded "orphan share,' 

With regard to reform of the insurance-litigation system, the Commission has not 
endorsed the conCept but has indicated its willingness to pUlSue it. With respect to our specific 
proposal. tbe insurance companies have generally supported this approach, but urge several 
revisions, most designed to encourage settlement and reduce tbe level of settlement offers. 
Reactions by individual PRPs have been mixed. reflecting the varying strength of the PRPs' 
claims against their insurance camers. Obviously, tbe appropriate level of settlement offers (and 
the total amount of the tax) is a maner of great sensitivity. With your approval, we will discuss 
these issues furtber with both insurers and PRPs. Our goal would be for the insurers and the 
major PRPs to negotiate these issues and propose to us acceptable numbers. Seyeral major 

I 

lOur initia' position is that the amount that the Fund would offer to PRPs in settlement 
of insurance claims would be capped at 80% of a PRP's total costs. 
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play.rs have indicated their interest in this kind of approach. Finally. Congress and 
environmental groups are likely to respond favorably to this solution. so long as tbis reform 
reduces neither tl!e speed of, nOT the monies available for, cleanups. 

The principal issue presented by this proposal concerns its financing. Our propostd. we 
believe. offers a plausible resolution of insurance-litigation problems. but requires a tax or fee 
on the insurance; industry. Some on Capitol Hill and in the industry may well criticize this, 
bowever. as "yet~another tax." While we could bope to secure Significant industry support for 
tills proposal. we will not he able completely to avoid this crilielsm because it is nearly certain 
that not all of industry will be supportive. 

Ii. 	 8eiarming the BemeJb Selectt'QJI Process; 
Protecting lflmlan Health and me Enviamment While Reducinr Casts 

The Status Quo. In general, the cost of cleaning up sites is viewed as unnecessarily high 
for the following reasons: . 

• 	 The statute does not specify a standaId national level of cleanup and instead establishes 
a complex framework based on other state and federal standaJds. as well as other factors. 
which sometimes leads to excessive cleanup requirements. protracted site-by-sitc 
evaluation and debate over goals. 

• 	 CERCLA establishes a preference for treating, as opposed to containing. contaminated 
materials at all sites. 

• 	 There 1S no mechanism for weighing future land use in cleanup decisions at individual 
sites, which has meant that almost all sites are cleaned up to very protective residential 
standards, 

The Propoud Reform ofthe Remedy Selection Process, W. propose reforms that would 
protect human health and the environment while at the same time substantially reducing cleanup 
costs and inefficiencies. Highlights of our proposed reforms include: 

• 	 EPA would develop national health standaRls in the form of a range of protectiveness for 
cancer risks and for other health effects. 

• 	 EPA would develop national cleanup levels for the most common contaminants found at 
sites. The levels would fall within Ihe protective range of the national health slandaIds 
and would he developed using several factots including cost. 

• 	 Realistic, as opposed to overly conservative, assumptions and practices concerning risk 
would he used to establish Ihe national standaRls and cleanup levels. 

• 	 Qeanup levels and remedies would be based on post-cleanup Jand uses (e.g,) residential 
or industrial} that would be determined with substantial community input. 

• 	 The current complex framework of state and federal standards ("applicable, relevant. and 
appropriate requirements") would be eliminated in favor of umfann national health 
standaRls. 
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• 	 Al each site, • comparison of the henefits and costs of alternative remedies would be a 
factor in choosing tbe appropriate remedy, consistent with tbe approach of your Executive 
oro.. on Regulatory Planning and Review, 

• 	 The preference for waste treatment and permanence as a requirement in selecting 
remedies would be replaced with long-term reliability as one of several balancing factors 
in making such selections. 

Views o!Interested Groups. Most groups generally agree that costs should be recognized mOre 
explicitly in cleanup decisions. The Commission and NACEPT have nOlt however, recommended 
using cost as a factor in seUing national cleanup levels, wlrich they believe abould be strictly 
health based, The public health community and some members of Congress. agr... In short, w. 
will be criticiud by some groups for ·placing • priCl: on lives." Whil. we recognize the 
potential for this criticism, the agencies participating in this proCl:SS agreed tbaI the high cost of 
tbe Superfund program lequires that COS! be included when decisions are made concerning the 
level of risk that will be tolerated. 

Instead of weighing cost as factor in seUing national cleanup levels, NACEPT and the 
Commission would include cost as a factor in selecting remedies at individual sites. However, 
they have not gone so rar as to state that costs and benefits should be compared. 

The Commission recommends that 10'" (a one-in-a-million added risk of contracting 
cancer) should be the health protection gna!' in lemedy selection. This is at the most stringent 
end of EPA's current range for cancer risk of 10'" to 10'" for Superfund. Our proposal is to 
retain the flexibility of a range for cancer risk and to introduce a range for other bealth effects. 
Beeause setting a range for other henUh effects is not current practice, we will fa .. a hurdle, both 
technical and political, in adopting it. 

There is general agreement that the current statutory preference for permanence and 
treatment should be modified, but replacing it with long term reliability as a factor in remedy 
selection may be controversial. The Commission and NACEPT propose Ihniting the preference 
for treatment to "hot spots" or are .. with high levels of contamination, Some Congressional staff 
would prefer to keep the plerelen.. for permanence in some form to ensure EPA requ;"s 
treatment in circumstances they consider appropriate. We believe that our proposal will protect 
human health and 'the environment but allow EPA the discretion to use other than treatment 
remedies where appropriate, Elimination of applicable state standards in favo, of uniform 
national standards (unless states fund the inctemental COS!) will hn controversial witb states and 
some members of Congress. 

~ 	COst Ehler ICADQNS AND BunGET IMPACI OF 1lfE. PROPOSED REFoRMS 

Final cost data on tbe proposed reforms are currently not available, At tbis time, 
however, OMB estimates that the proposed reform of the allocation and remedy selection systems 
would reduce public and private costs at NPL sites by 9 to 14 percent per year, including; 
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• 	 a reduction in private costs of $600 to $730 million per year (a reduClion of 27% 10 

33%); 
• 	 an incr!ase in public costs (due primarily to o!phan share funding) of $U\O to $250 

million per year (an increase of 10% to 14%). 

In addition, NEC st.ff estimate that the proposed refonn of the insurance-litigation system would 
reduce total costs by an additional 4 to 5 percent (by reducing private transactions costs by $150 
to $200 million).' We also anticipate proportional reduClions In the costs to other federal agencies 
cbarged with cleaning up federal facilities (better estimates of these savings will be completed 
in the ne" few weeks). 

Overall, this proposal would be budgel- and deficit-neutral, as incteases in public 
expenditures would be offset by increases in tax revenues (generated by reduced corporate 
deduClions for cleanup costs). ,, 
Y.. 	 REc;oMMENDADON 

We recommend that you authorize us to present this package as the Administration's 
initial position in the reauthorization of CERCLA W. are establishing a process fur managing 
continuing negotiations with Congress and with other interested parties. 

_Agree __ Disagree 	 Need to Discuss 


