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Subject: Environmental Geals

Attached please find my recommendation for a bold environmental initiative that would
reafiirm the Administraiion’s role in protecting public health and the environment. This reflects
further discussions over the last several days and is 3 refinement of my August 12 Memorandum
1o the ?zesxdent and the Vice President. Our proposal would focus on controliing toxic pollution
in our land and water, and would provide Americans with the tools they need to make informed
decisions about toxics. It would bulld upon the significant successes of the Administration in
reforming Superfund, cleaning up urban contdminated sites, protecting and expanding Americans’
right to know, and providing special protections for the unique environmental heaith risks facing
children.

The actions the Administration could take include three primary components:

{1)  Dramaticzlly expanding the pace of ¢cléanup of hazardous waste sites to insure the
- yeméval of toxics from comnunities, through both the Superfund program atzd ’
- Brownfields;
(2)  Assuring that toxic pollutants are conprolled in our nation’s deinking and surface
waters - our rivers, lakes, streams, and underground aquifers; and
(3). Honoring Americans’ right 16 know gbout toxic poliution by providing
' comprehensive environsnental and public health information.

I look forward to working with you to develop and implement this proposal,

{Zarol M Browner
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GOAL: ' To double the pate of ;zmgwccd addmnai Superfund c:.icazmps over the current
program, s& that cleariups will have been completed by the year 2000 at two thirds of the
Nations’s worst 1oxic waste sites currently on the Superfund NPL fist:

QWFI’X‘S

“Improved quality cf life {or more than 30 rml!wn Amarzf::ms, mclu ding over 4
million children,
. Lin 4 Americans ive wffizin Sfour miles of a Supe::fund site, z}zciudmg 38 miiffon
¢ childyen under the age of 12, )

‘Qmamn of jobs.
Superfund cleanups create jobs, Many jobs will be created in the rerediation
industry. Further, when sites are cleaned up and available for reuse and
redevelopmen, addirional jobs ave created as the property refurns to productive

*Donbie the pace of cleanups.
The current Superfund program i.s‘ projectéd to.do approximarely 300 additional -
cleamips by the year 2000, This initiative would approximately double that
mmr%er s0 that two thivds.of the sites currently on the NPL would be cfm;zgd.

PROGRAM CQMI’ONEN”Ys

Appmxzma:eiv $1.5 billion to $2 billion in additional funding for Superﬁmé targeted 10
site cleanup, spread over fiscal years:199% and 1999, {To meet the goal by the end of four years,
funding for this effort needs to oceur primanly in the first tve years becayse the average time to '
<complete a final cleanup is 2% years.) This effort would also require appmxmately 100
* additionat FTEs for on scene coordination and remedial project management.

¥

B&mGROUﬁ

' The Clmtmf(}ore Administration has promised to make the Sup&:ﬁmd progrm ffast:r
. fairer and more efficient. Through a series of very successfu! administrative chianges 1o the
“ prograin, K has done so. The legislative changes recommended by the Administration would
furtber accelerate the program. This proposal to provide additional funding would gwe further
evidence of the Clinton/Gore Administration’s desire to assist those who have had to live in the
shadow of these Superfond sites for too long.

There are currently 1387.sites on the National Prionties List (NPL -- the list of the worst
toxic waste sites}.  Sinoe the beginning of the program in 1981, 362 cleanups have been
. completed, ifmimﬁng 240 during the first three and.one-half years of this Adininistration. Under.

.
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current funding levels, a total of 650 sites will be cleaned up by the year 2000, This proposal
would increase the total number cleanups by the year 2000 to some 900 sites, allowing us 1o say
two thirds of the current NPL sites have been eleansd up and the pace of additional cleanups has
doubled aver the current program. .

§ft§w $zz§zezﬁm:¥ reauthorization pmgrm proposed by the Administration were adopted
by Congress, we would expect even more cleanups by the year 2000, The Clinton/Ciore ‘
Adminisiration’s Superfund reauthorization proposals would reduce cleanup times by 20 percent:
This means that those cleanups being done by private parties -- those that polluted the sites »~
~would not take as long as they do under the current Superfund program. We have not included
those rumbers in this.goal since Congress has not adopted legislation and it would be uupassxbie '
to calculaze a number without legzslatlon . '

- The. Supwﬁmd pmgram cleans up the worst toxic waste sites in the Naticn, Itis one of
the Agency's most important programs for pmwcn% ;mbiic health anid the environment. The
National Priorities List is the inventory of the worst sites in the country — those sites where
~ federal monies can be spent on cleanup if the polluters have disappeared orare barkrupt and
.cannot perform the cleanup work themselves. &pprmzzzazéy 70 percent of cleannp couts at these
sites are now paid for by the polluters; the remaining 30 percent are covered by funds -
appropriated to EPA from the Superfund Trust Fund, The trust find is funded by a 1ax on oil and
chemical cormpanies and a portion of the corporate environmental tax. After 15 years of - :
collections, these taxes expired in Ianuary 1996. The Adnumstranon has cailed for a continuation
of the taxes at current levels. \ .

I’OTENTIAL NEG&WS

. ’I‘he ﬁghz with Congress over reauthornization has gcfchaﬁiy beazz very poszz:va for the
é.dmzms:mtzcn m terms of our position that the largest polluters must pay their fir share.
. However, zhe congressional leadership has sought to suggest that we take our position just K be
friendly to the trial lawevers as they say w¢ have sczzghz, o doi w cxthcr areas, ,
We have based this initiative on our estimates aof the time and money typmaﬁy involved in
" cleaning up a Superfund site. Despite our best efforts a1 sampling and other work to determine:
the extent of contamination at a Superfund site, we do sometimes find levels or rypes of .
contamination that take longer 1o remediate than oniginally anticipated. "Such unanticipated
circumstances — of ather unexpmted delays (severe weather, labor problems, etc.) — could kwp
us from reaching the goal set out in this initiative, We do believe that clean up will be complered
or substantially completed on the additional sites covered by the initiative by 2000. .

[PUREI -
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w28 The rnonbers prese?ﬂed in this pmpmaf re;ﬂecf the camb:mzd impacts af d new EZPW un
Initiative and the Fresidem s proposed Brownfields tax incentive. ***

G{)AL ’}"hc cleanup angd mdcxeiapmmi of up to 33,000 brownfield contaminated sites in 300 '
cme:s aLr0ss t?xc country by the yw 2500, - .

B}«:&}:ms i

- *Improved quality of Iife {or 15 million ﬁmeracxm
15 million Americans live within a 5 miles of at least one brmﬁeéa’ site.

“'Cmtm;z of up to 300,060 jObS
. Brownfields clearups and redevelopment creates jobs. F or ¢xample, at a fomzer
: i Buffalo, New York steelmill site, after receiving & $200,000 EPA Brownfield -
‘ ' grant the site is being cleaned wp ond a Rydroponic z*z}maw Jarm will be
mzraeaied arud 300 workers e»goio)vzé

*Iaczwed local pm;pexty tax base.
Brownfields cleanps and redevelopment heip local govmem expand their tac |

bases through increased economic activity. For example, in Cleveland, ot a site.
" where clearnip and redevelopment has alreddy ocourred and 182 new xorkers are
' ampioyecz the City's fax buse has increased by §1.1 million.

. *Incmased private sector investment,
1 Brownflelds clecenups and rzdemfopmem help expmd local economies. For

example, the Clevelond site which recéived a $200,000 EPA Brownfield gmm‘ has '

- leveraged $4.2 million in private sector fzzves:mems.

o " *Euhanced greenfield protection.
| .. The NortheastMidwest Institute estimiates that mdivaeiopmenr of érmmfieid sites
results in a Z5% reduction in new development of greenfield sites, preserving
 open spaces and saving cities the mcrea.sed cosis involved in urbon s*prmvf e.g.,
Jwazer, sewer, electric lines. _

B - . =
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?resadsat e Bmwnﬁeids Tax Incentive

* '$83 rillion/yr EPA Brownfield Grms Program
o — Grants to citiés for site assessment (up to $200,000) and cleanup (up to 3500 000)

310 gﬁihqr}fyr EPA State Voluntary Cleanup Program Sappoz‘i

H
H
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$s. rm&om’yz EPA Warker ‘E‘rammg ?rog,rm

— To train citizens living in Brownfeld communities in ¢cleanup techn&ogles m create
opportunity for empiaymem at these sites.

$100 r:;ifr}ionfy HUD Loan Guarantees fof Brownfield Redevelopment

825 millionfyr HUI} Economic Redevelopment Grants

$ 5 million/yr HUD YOUTHBUILD Job Training and Creation Program

ol
BACKGROUND

ﬁmwézﬁelds sites are {‘,ontammated, Mdémd urban prope:rms The contamination is

' not serious esough for EPA 1o list the site on its ranking Hist of the worst sites requiring cleanup, -
© butis serious enough that banks generally will not lend money for m:ieveiepmem because of their

fear of potential liability for the contaminatica. ‘Ihuss, the sites stay idled and remain a biaghz on
sur cities and commumnties, .

The Gmeral Accounting ‘Office estimates that there are some 450,000 brownfields sites in
the United States. Of that number, EPA and the Department of the Treasury. estimated that some

© 130,000 would be eligible for the Brownfields tax credit. That number provides an estimate of -

the number of sites that are good candidates for redevelopment, This program would, therefore,
help clnamzp as zzm;ch as 25 percent of the sites that are candidates for redevelopment.

EPA &émmzra‘zor Carol Browner announced EPA's Qzawnﬁeiés Az:zzon Agenda in:
Janvary 2995 The Agenda includes awtmty in four broad areas:

. EPA ﬁmds pilot activiries with $200, 0%3{} grants to-cities for gite assessment;

. EPA has issued guidance to clarify the hahiisty of prospcctave purchasers gmpeny OWRErS
and others; _

e EPA is working to build paﬁnersh:ps with states, cities and community representatives to

A devglep swategles for promoting publzc pmxmpanon m ﬁromzﬁehis deczsmn-makmg, and

. . EF‘A is Jommg W‘lth commaenity colleges to develop iong»xczm piaras for job development |

and trammg in connection wlth Smwnﬁﬁ:is activities.

By
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. "‘ﬁzzs propasai reflects rmp!ememaﬁafz of the zecem{y szgnea’ Safe Drmhng Water ém‘: :
expmsian of E?A s drinking wzzzcr pmgmm HAEE : .

GOAL: E‘miéct Amerjcans from toxics and microbisl contaminants in their drinking water.

Barmmsi T o IR

*Strengthmed public health water qzm!lty standards for toxic and microbial water

pollutm%s, including for examplé, triazines, benzene, toluene and eryptosporidium.
A eryprosporidium cutdreak in Milwenikee coused more than 400,000 1o become

Ui and more than 100 to die.

| There is growing concarn that éxposure to certain toxics; including trigzines in
~ drinking water, may result in cancer, liver fmcz’c‘f{y, and reproductive effecis.

Communities have }:ad toxic 3321225 that have conmzmzted drinking water
supplies,

“‘?nbl;c health pmtecmﬁ for 243 million Amencans through im pre%d and
upgmded drinking water treatméat facilities and programs.
45.2 million pecple are served by drinking water systems with public }zea;’ th
wo&zzzorzs qﬁa’?: due to madequa:e freatment or lemémg distribution systems.

258 mﬂbazz Americans are served by small water systems, mary of which may
experience techmical and finamcial difficulties in meeting strong drinking water
standards. - Development of a_ﬁ"o;’dab:’e mzaz‘;’ .sysism technologies are essential for

these cmmzﬁzes

Twelve million Americans are served éy water Systems that do not adequately
Jilrer drinking water increasing the risks of chemical and »;zcr&ézaf

eontaminati an.,

Mczm zhmz 204, Gi}t? efrfldmzz still wﬁer lead poiswzmg due zo wzrzqwafed pipes.

*}Zmpmva} pmtectmn of the rivers, lakes and underground aquers that become

our drinking water.
Fifty percent of 1re American pxséixc recejves rkeyr i?}‘fnkmg waler from a river or

| Iake. Preventing the toxic contamination of these source walers Is a common
xéfzse pollution preven: solution.

I’{ﬁy percant of he American public receive their drinking water from
- groundwater. Aquifer cleanups are extremely costly and lengthy, Preventing -
f . toxic contamination of this limited and precious resource must be a priority.

TR
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! By protecting both surface and ground ater sources for cé'mki?zg wa:er, we wiz’i

g also provide clean water to support importent fisheries and other aquatic
© habitats. Agquatic species are aﬁmppearmg atan alarming rate (fuster thon

§ terrestrial species). _

*R«iuwd the discharge of toncs to thz Gréat Lakes by six to eight million peunds
per year.
v 23 million Americans receive thefr :z*rmkfng warer ﬁ'ﬂm the Gmaz Lakes which
. represent 95% of the ?za:zon 's fresh water.
{
l Pursz:am to the Clinton zizénmistra:zoﬂ s Great Lakes Water Qaalzzy fnfffaave ‘
| states will adopt water quaiity stodards reducing the discharge of roxie
J mmmnis &y six to ezg}rr million pmmds per year. ,
i

, PRQGRAM C()I\i?{)bfiﬁ'l‘ﬁ
1696 Safe Bnnkmg Wawr State Re:volvmg Laan I?und

~§725 million/year to upgrade drinking water treatment systems
(T his is not new money, it i3 assumesd inthe ?tesiéem’s balanced budget plan )

1996 Safe Dnnkmg Water Act Program Implemea&zwn
-$2€‘J! méhomyear to implement drinking water program

Soirce Watw Prezecuon State Grant Program:
860 raillion/year to 1:!@:171@! polhmon tikreats ang prevent toxic paﬁutz{}n of rivers, lakes .

and acquifers,

Expanded Public Health Drinking Watez‘ Standard $ettmg for I’oxms
~$2‘3 million/year to conduct research and set safety standards for wiazines (szzch as
atrazine, simarine, and cysnazine) and petroleum chemicals (such as benzene, 1oluene,
ethyl benzene, and xylene) in drinking water. Program 1o include assessment of threats -
from these toxic chemicals, screening for these chemicals, setting new federal donking
wazer standards for these contaminants, and identitying effective treatment technologies

. for Amencan s drinking water.
 POTENTIAL WEAKNESSES
L1 R .
.. An}arzzio&;zcmom that includes the $725 million for the SRF may be viewed a5 an
- inadequate financial c:emnmzr‘ent when neeés are estzmamd to be in the tens of billions of
dc&am _

. ‘I‘he $60 million state grant program may be peraeﬁ&d by the states as an insufficient
ammmz to develop a comprehensive source water program. _

1
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GOAL: By the year 2000, the Administration would ensure that every American has access 1o
timely information about toxic and other pollutants in their local air, land, and water ti;mugh a
comprehensive monitonng system with computer links to schools, libraries, community centers,
and home computers in zzZi cities with populations over 2{}{} 000:

BENEFITS
*_Provnde Americans acccss to air, water and I.;md po}!utwa data abzmt toxics.
‘ t  EPA already receives, via the Internet, 3 million inquiries per month for public
. health and environmental information. Currently only limited poifution .
information is mi?a&!e and no information s available on a real-time basis.

*Reduced incidence of ch:ldhood asthma and other diseases.
For.the parent of an asthmatic child, access 1o real-time air guality mformaaon
- can mean the difference between hospitalization and a healthy day. Asthma is
now the leading canse of hospitalization for young children in the United States.
By intagrating health effects information with real time reporting, parents could
ruake more iﬁf&mng z:*fwims jt;r their fumily.

*Ineraased comimunity participation.
Informed, invotved individuals are far better able to pwfi::‘zpme inmeking
sensible choices for their communities, including permitting decisions, pollution
control requirements, cord working with industry to reduce pollution impacts and
‘use of toxics. ' .

*Better enforcement. ‘ o :
Through the installation of new monitoring devices government and citizens will
have better tools far ensuring compliance with envm}nmenmz ardd pubi:c health
standards.

*Foster more fiexabie standard setting. : :
By focusing on the status of the envirénment, we will have better roals' Jor more
Fexible regulatory end voluntary approaches fo reducing pollution, such as those
- being developed through EPA 's Project XL. '

PROGRAM z:omc}mx%s :

Set up of the natiopwide monitoring network, information transmzssz{m, mciadzrzg quaizzy
assurance, computer hookups nationwide, and admxmszmnon of the program-would rez;mre an
initial investment of approxmmtely $230 million over four years:

EPA, in cooperation with states and industry, would establish a national network to
_collect information about toxics in air, land, and water, and make it available 1o ¢itizens on a real
time basis by Zip Codes to citizens. Information would include:

8r1:8
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»  leading public health and environmental indicators for their air, land, and water (such as air
: toxics and ozone and particulate levels in air, bacteria and toxic metals levels in
witerways, and lead n soilas); and <

LI ;mformaucm demzed from faz:zi;y permns fm’ dzschargea of toxics and other 9::§.§uwm

’I‘}us information would be integrated with ozher advisories and repomng, and would be tied in to
available information sbout health effects from exposure 10 toxic pollutants.

" BACKGROUND

EPA currently provides information under the Toxics Release Inventory on releases of

oonly certain chemicals from some manufacturing facilities, This initiative would greatly expand

the information by establishing a naticnal monitoring nerwork providing critical information about

the environment, as well as integrated information currently collected from states, In addition, we

would provide public infortarion on foxic and other paiimwrs discharges now wiimad through
EPA and state permitting and evaluation syszezns

POTENTIAL NEGATIVES
R.:g,h: to know is criticized as increasing the paperwork burden facing mztuszry in 2 manner

unrelated to real environmental risks, It also may be seen as gkin to the controversy spawned by
the Natioral Bzelaglcal Inventory. These concemns, however, should not apply to an approach

" that makes befter use of emszzzzg reporung reqummts azzii that focuses on vital common pubi;c

health resources, such as c}aan air and water.

ias1a



OVERVIEW OF ENVIRONMENTAL INITIATIVES

Attached are desenptions of the five potential eovironmental initiatives dcvclopcd by the
interagency environmental working group, They include:
; .

1. Increase Superfund Cleanups the Nation's Worst Toxic Waste Sites. There are
curtently 1,387 Superfund toxic waste sites. Some 362 cleanups have been comploted,
and at current levels of funding, a total of 650 sites will be cleaned up by the vear
2000, This proposal would increase the total number of cleanups by the vear 2000 to
some 900 sites, aliowing us to say two-thirds of the current sites will be cleaned up
and the pace of additional cleanups doubled, Cost: $1.5-$2 billion over 2 years,

2. Cleanup and Redevelopment of Urban Contaminated Sites. This initiative would
-+ cleanup and redevelop up to 33,000 contaminated brownficld sites in 30() communitics
out of a total of 150,000 sites pationwide, Cost:  $400 million over 4 years,

3. Safe Drinking Water for all Americans’ Commaunities. This proposal reficcts
implementation of the recently signed Safe Drinking Water Act's expansion of EPA's
drinking water program. Cost; '$400 miilion over 4 years {in addition to funding
already included in our budget).

4. Honoring Americans' Right {o Know About Toxics. This would s¢t up a2 national
network to collect information about toxics in the air, land, and water and make @
available via computer to citizéns by zip codes so that the by year 2000 every
American has|access to timely information about toxics and other polfutants in their
community. Cost: $250 million over 4 years.

5 Getting Tough on Criminal Polluters., This proposal would increase penalties for
the worsc offenders, strcngthcn our partnership with state and local law enforcement
agencies, and.plug loopholes in existing laws that allow cnvtmnmcmal crimes to go
urzpzzms%z{:& Cosz No cost,

Total Cost: 32.55—3 billien buf could be scaled back,



A Major Acceleration of Superfund Cleanups in our Communities

President Clinton is today announcing a major acceleration of the Superfund program,
committing to clean up at least two-thirds of the toxic sites now on Superfund’s national
priorities list by the year 2000, By executive order, the President is giving Interior, -
USDAand NOAA new authority to make polluters clean up-toxic poliution, which will boost
site cleanups and clean ;iwater protection.

In just thres years, the Clzmon Administration has cleaned up more toxic sites on the
Superfund National Priorities List (NPL) than in the previous 12 years combined. Under
President Chinton, EPA has done more to streamliine cleanups, reduce htigation and
bureaucracy, and initiate common sense improvements o the Superfund program than in the
previous ten years combined, These steps include an ambitious snitiative to clean up
Brownfields ~- toxic sites that threaten both the health and the economy of distressed |
communities. These steps, combined with toddy’s initiatives, make today's new target
“possible.

Hy conirast, the z}nfe-Gmgrwh Congress has waged a concerted effort underfund
Superfund and to use Superfund monies to let toxic pollwters off the hook. This
inftiative will make sure Superfund monies are used to clean up toxics from our
communities, not fo pay polluters.

> Avcelerating the Pace OF Cleanup. President Clintont 18 setting an ambitious new goal
for Superfund: doub]mg the pace of cleanup so that swo-thirds of zhe existing Superfund
sttes are cleaned up by the year 2000.

* Challenging Q:mgmss to Muke Poliuters Pay For Cleanups. Because of Hs extreme
proposals to end the Superfund program and let toxic polluter off the hook, the Dole-
Gingrich Congress allowed the corporate taxes that support Superfund to lapse. This
means that special interests are gatting a $1.6 billion dollar windfall this year and that
future Superfund cleanups may be at risk. President Clinton is calling upon Congress
to enact legislation before aé;enmmem that achieves zhme: geais to protect and expand
Superfund cieanups:

1} Reinstatement of the lapsed Superfund taxes;

2} Enactment of provigions to require that the Superfund pay for cleanups that are
ready to go, ‘rather than make communities wait for Congress to budget more '
maoney. {?rqpescd},

; , . . . ; |
3} Enaciment of President Clinton's Brownfields tax incenfive, announced in the

State of the Union and Iater itroduced in the House and Senate, to accelerate
brownfields cleanup.

4) Rejection of proposals to use Superfund to pay polluters.

> Making Poltusers Clean Up Moare Toxic Threats to Lands and Waters. Hampered by
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the limitations in a Reagan Administration executive order implementing Superfund,
federal agencies often lack the authonty to comipel polhuters to elean up toxic waste
sites that threaten our lands and waters. President Clinton is changing that order, and et
broadly expanding the authority of Interior, NDAA, and USDA to compel polluters to
¢lean up.

Investments: EPA ($1.5 biilion),
Potential Nepatives

The fight with Congress over reauthorization has generally been very positive for the
Administration in terms of our position thar the largest polluters must pay their fair share.
However, the congressional leadership has sought 1o suggest that we take our position just to
be friendly to the trial lawyers as they say we have sought to do in other areas.
-
We have based this initiative on our estimates of the time and money typically involved in
cleaning up a Superfund site. Despite our best efforis at sampling and other work to
determine the ‘extent of contarunation at a Superfund site, we do sometimes find levels or
types of contamination that take longer 10 remediate than originally anticipated. Such
unanticipated circumstances - or other unexpected delays {severs weather, labor problems,
etc.) -~ could keep us from reaching the goal set out in this initiative. We do believe that
clean up will be completed or substantially completed on the sdditional sites covered by the

initiative by 2000.

-
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<OryApDENDOM S LT ADDENDUM
: m‘, : LoP FURBAN Al\ﬂNA

"‘ﬂze rumbers presented in this propasai reflect the combined mpacts of a new EPA/HDD _
mmatme and the Prcadem‘ s proposed Brownfields tarmoenﬂve e :

GOAL. 'Ihc clmnixp and rodcvclopmmt of up to 33,000 brownfield contaminated sites in 300 -
_ cmuamssthecounnybyﬂmyearzooo : .

BENEHTS 1

i
'1

‘ ~ *Improved quahty of life for 15 million Americans.
15 mzﬂzon Amenams live withina 5 miles.of at least one brownfield site.

*Creation of up to 300,000 jobs. :
Brownfields cleanups and redeve!opmem creates jobs. For example, at a former
Buffalo, New York steel mill site, after receiving a $200,000 EPA Brownfield
grant the site is being cleaned up and a hydroponic tomato Jarm will be

o e canszmcted and 300 workers employed
. 1 ‘

*Increased loc.al property tax base.
Brownfields cleanups and redevelopment help local governments expand their tax
bases through increased economic activity. For example, in Cleveland, at a site .
where cleanup dnd redevelopment has already occurred and 182 new workers are.
emplbyed the City's tax base has increased by $1. I million.

*Increased pnvate sector investment.
Brawnf Yelds clearups and redevelopment help expand local economies. For
emp;e trie Cievedaand siie which received a $200,000 EPA Brownfield grant has
leveraged S$4.2 mz!f:on in private sector irvestments.

1

*Enbanced grcen.leld protection.
The Northeast/Midwest Institute estimates that redevelopment of brownfield sites
results in a 25% reduction in new development of greenfield sites, preserving
open spaces and saving cities the increassd costs mvolved in urban sprawi, e g .
water, sewer, electric lines. :

| . .
PROGRAM COMPONENTS

President’s Brownfields Tax Incentive
$85 million/yr EPA Brownfield Grants Program-
— Grants to cities for site assessment (up to $200,000) and cleanup (up to $500 000)

!
310 Imlhorﬂyr EPA Stawe Voluntaxy Clcanup Program Support

i
|
I
i
!
!
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$s mﬁlwnfyr EPA Woxicer Training Program - ;
- T'o train ¢itizens. kvmg in Brownfield commuritics in cleanup mchnz)iogms o create

- - oppommtyforcmplaymmattthm
$100 mﬂwafyr HUD Loan Guaramees for Brownfield Redevd(;pmem

A

$25 nnnmfyrmmzmmc Redevelopment Gams L

$5 mi!izm:fyv HUD Y{)mm Jeb 'I’razmng and Creation P:ogram

BACKGROUND }

t

Brownficlds sites are contamminated, abandoned, urban properties. The contarmnation 1§

’ mt serious enough for EPA to list the site on its ranking list of the worst sites requiring cleanup,

but is serions enough that banks generally will not lend money for redevelopment because of their

‘ &mrofpatmaihabﬁzyfmﬁmmmmmn Thu:& the: sites myxiiedzndmmabhghmn

L

our cities and ct}mmumﬁcs ot .

peer

. The General Accounfing Office estimates that there are some 450,000 bmwzzﬁckis sites in
the United States. Of that number, EPA and the Department of the Treasury estimated that some
130,000 would be eligible for the Brownfields tax credit. That number provides an estimate of
the pumber of sites that are good candidates for redevelopment. This'program would, therefore,
help cleanup as much as 25 percent of the sites that are candidates for redevelogmcm

EPA Adrmmarawr Carol Brawner announced EPA” s Brownflelds Aczfon z&gmda in
Zanumy 1993, The Agenda includes activity in four bz‘oaa areas;

v EPA funds pilot activities with $200,000 g,z*ams to cities for site assessment;

. EPA bas issued gm&anc:tf to clanify the hata:hty ol pzmpcz:tlvc prehasers, proper'y awners
and others;

. EPA Is working to build partnerships with states; cities and comnunity representatives 1o
dewiap‘ strategies for promoting pubﬁc pmici;;atio:z in Brownfields de’cisiemmaldng; and

s "EPAis jamg with carmnunzty colleges 1o develop jong-term plans for job dcvalepmem
2nd training in connection with Brownﬁeiés activitics,

oA e e o dee .



Potential Negutives

“This proposal would only provide a marginal increase in sites (3,000, not 33,000) cleancd up.
The proposal "double counts” the number of clean-ups that will result from the President's
announced $2 billion tax incentive (30,000 sites}. .

If the Brownficlds clean—up component is rejected, it would be appropriate to consider adding
340 million in Brownfield site assessments — up to $200,000 for each of 300 cities and
potentially covering tens of thousands of additional Brownficlds sites.
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Making Waiter Safe and Clean for Al Americans

August 18, 1996, 15:00)

President Clinton is announcing a series of steps to stop toxic pollution from entering our
drinking water sources and other streams and rivers, while providing new resources 10 state
and local governments fighting toxic pollution. President Clinton is also taking strong
executive action to meet these goals, making betier use of existing authority to make polluters
clean up toxies thatthreaten our lands and waters.  President Chinton will also transmit 1o
Congress additional proposals’for Clean Water Act reauthorization that advance these
principles and strengthen’ protection against toxic pollution -- especially from polluted runoff.
; .
> Muking Polluters Clean Up More Toxic Threats to Lands and Waters. Hampered by
the limitations in a Reagan Admnmstmt:on exscutive order implementing Superfund,
federal agencies often lack the authority 1o compel poliuters ta ¢lean up toxic waste

T sites that threaten our lands and waters, President Clinton's 18 changing that order, and

expanding the authonty of Interior, NOAA, and USDA to compel polluters to clean up.

> Protection for }}rx‘::king Water Sources. Earlier this month, President Clinton signed 2
Safe Drinking Water Bill that enacts his proposals to strengthen the abihty of EPA and
state and local g,avemmertzs to protect drinking water supplies. However, Congress hag
not yet provided full funding for the program. President Clinton is now challenging
Congress to restore the money for communities to protect their drinking water, through
the Safe Drinking Water Revolving Fund that President Clinton proposed. The
President will also seek additional funding for communities o protect thewr dnnking
waler sowrces, :

¥

» Protecting Communities from Toxic Mine Wastes. As demonstrated by President
Clinton's decision to stop the mining operation that threatened Yeillowstone, mining
operations can pose a serious threat our nations waters. Many of these threats « from
acid and other toxics draining into our waters -- come from abandoned mines where
there is no viable party left to do the cleanup. To address these threats, the President is
proposing a dedicated Hard Rock Mining Reclamation Fund and an expanded cleanup
program 1o stop toxic discharges from hundreds of mines and restore thousands of miles

ef rivers to productive use.

» Targeting Farm !3£i;‘ Resources 1o Reducing Toxic Cleanup. The 1996 Farm Bill
provided a number of opportunities for USDA to work in partnership with Jocal
governmenis and soi conservation districts on voluntary, commaunity-oriented-
conservation projects. The President is directing USDA to focus those programs on
reducing toxic and agricultural pollution into our waterways, beginning with an effort to
focus the Conservation Reserve Program on water quality poals. These efforts should
result in water quality protection efforis covering more than 30 million acres of lands

*

nationwide. i .

> State and Local Protection of Rivers and Beaches, The President is strengthening the
partnerships with state and local governments that provide front-line protection of rivers



and beaches from ’:téxic pollution, The President is directing EPA and NOAA 10 create -

new partnerships with state and local governments to control polluted runoff, and to

manage critical coastal zone areas.
i

t
Investments: EPA (3405 million); NOAA (365 million); Interior {3155 million); USDA ($10
million). ) .

Potential Negatives

An announcement that includes the $725 milion for the SRF may be viewed as an inadequate
financial commiiment, when needs are estimated o be in the tens of bilions of dollars, In
addition, the $65 mstlion state grant program may be perceived by the states as an insufficient
amount to develop a comprehensive source water program, '

i £l
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Expanding Every American's Right-to-Know About Texic Pollution

To honor every American’s right to know sbout toxic pollution in their neighborhood, President Clinion
is today calling upon Congress 1o strengthen our righi-to-kanow laws. The President slso is announcing
steps to enhance right-to-know by executive action. By the vear 2000, EPA, the Department of the
Interior, and NOAA will make more local environmental information about the quality of the air and
water -~ which for mdmary citizens can often be impossible to find -- available instantly for all
American communities, This information would be coupled with information about food and products
that present major risks to families. This new service would complement the information available from
EPA's Toxics Release Inventory, which has been hughly effective in informing citizens about chemical
data from major man'ufa;;turz’ng facilities in their neighborhoods. -

> A Call for Right-to-Know Legistation. Qur right-to-know laws, now more than a decade old,
need to be strengthened across-the-boafd. Congress took small steps in this direction by enacting
proposals to strengthen right-ta-know in" the new Food Quality Protection Act and Safe Drinking
Water Act. President Clinton 1s now calling upon Congress to work with the Administration 1o
finish the job, and enact nghi-to-know legislation that will:
I, Let comr%mnizies know more about the toxics used in, and transported through, their
neighborhoa?s -~ teinfarcing the steps President Clinton has taken by executive action;

2. Make sure companies disclose majer potential health threats in thewr products;

3. Make sure that communities can enforce their rights of access to pollution information
when polluters don't comply.

> Making Right»io»éimw Accessible for Al Americans., President Clinton is directing EPA
embark on a program 10 ensure that, by the year 2000, Americans have one-stop access to umely,
safety and health-related information about local air and water quality in communities across
America. For the first time Amencans wili easily find out whether the air and water in their
community is healthy through computer links to schools, libraries, community centess, and homes.
Most of this information is already collected but never made available to communities. Making
this information readily avatlable and usable will help families and communities make informed
choices about thewr health, and the protection of thelr communities, For example, timely air
quality information'can mean the difference between hospitalization and a healthy day for an
asthematic child. Asthma is now the leading cause of hospitalization for young children in the
United States, ! .

» Expanding Right-to-Know About Water Quality. Federal agencies now have timely
information about water quality for only half the nation's rivers, lakes, streams, and beaches,
President Clinton is,expanding the effort s0 that communities across American have information
about their waters a?d beachss, that they can get ihis information easily.

Investments: EPA (3250 million over 4 yeprs), Intesior (875 million), NOAA (§5 million).



Potential Negatives

L3
L3

Right t0 Know is criticized as increasing the paperwork burden facing industry in a manner unrelated 10
real environmental risks. "It also may be seen as akin to the controversy spawned by the Mational
Biclogical Inventory. These concems, however, should not apply to an approach that makes better use
of existing reporting requirements and that focuses on vital commeon public health resources, such as
clean air and water.

[August 18, 1994; 15:00]
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, Getting Tough on Environmental Crimes

IHegal dumping of toxics and other pollutants is real crime, and communities are the victims. Polies:
prosecutors, and investigators need better tools 10 protect our communities from the toxic threat posed
by environmental criminals. -

President Clinton is calling upon Congress to enact his Environmental Crimes Bill, which will
strengthen community protection against environmental criminals. This bill will ensure that the assets
of environment criminals can be secured even before conviction, and are used to restore the
communities they victimize. The bill would impose stronger penalties for the worst environmental
crimes, and strengthen our parinership with state and local prosecutors.
i
1. Prosecutors should be able 1o secure the assets of environmental criminals when ihey
threaten our cownﬁies.

Background, Criminal defendants are often able to shield their assets from prosecutors, and-

communities are often at risk that the damage done by the crime will remain unrestared.
Legislative Proposal

> President Clinion's Environmental Crimes Bill proposes new authority for presecutors to secure
the assets of environmental criminals, even before conviction, when those assets are needed to
repair the environmental harm that has been done. Broader even than a lien, this provision will
allow prosecutors, after a heaning, to secure any of the assets belonging to an environmental
criminal, 1o make sure the money is there 16 clean up the environment for victimized

communities.
H

‘
2. There should be tougher penalties for the worst envirommental offenses.

Background: Current law has no provision for environmental criminals whose offenses result in death
or injury to the public, including to police and other law enforcement personnel, There are no laws

. against attempted environmental crimes, which hampers efforts to capture criminals before
environmental damage is done through "sting” operations and other undercover work,. Current statutes
of limitations have no exceptions for thoge who conceal their environmental crimes, with the resul that
some of the most egregrous environmental crimes cannot be prosecuted,

Legisiative Proposal

President Clinton's Environmental Crimes bill would:

N

» Enhance penalties for environmental crimes that result in death or senious bodily injury to law
enforcement personnel or the public;
i

. Outlaw "attempis”® to commit environmental crimes;
i
» Modify statuies of limuation to allow additional ime for prosecurion {not to exceed a total of
eight vears from the date of the violatton) where a crimuinal tries conceals an environmental crime



R i

3. We should strengithen environmental law enforcement pamiemf:ips.

§
Background. Local iaw enforcement sgenciss often iack the resources to support environmental crimes
prosecutions or to tram their officers on detection and handling of environmental crimes. Thig problem
hampers joint federal-state prosecutions, and has been made mors urgent by the govemment shutdown
and other efforts 1o cut EPA's enforcement budpet and take the environmental cop off the beat.

Legislative Proposal
- President Clinton’ s bill would provide that state and local officials would be able to receive an
award of their costs in joint prosecutions with federa! authorities of environmental crime, and the
cost award would be added to the criminal fine the defendant would have to pay.
. st ) )
> President Clinton will seek 31,000,000 in new money for training and support of state and local
law enforcement officials.

i
4, We should provide for restitution of those victimized by environmental crimes.

T
Background., The authority of courts to require environmental criminals to provide “restitution”™ to
communities victimized by environmental ¢rime should be clear, The communities that are victims of
environmental crime should the right to have their environment and natural resources restored.

Legisiative Proposal

* President Clinton's bill would clarify the law to ensure that the courts may order convicted
criminals to pay restitution for their crimes, by making payments 0 remediate or restorg the
quality of the environment to the full extent that it is damaged by an environmental crime.

Pogential Negutives

Maybe concern in industrial community about aggressive enforcement,

fAugust 18, 1996, 13:00)



LRAFT

Protecting Al Communities From Toxic Pollution
{DRAFT - Augast £9, 1996, 10088}

L Pwsrdem Clinton is announcing a new nazwzzai commitment to protect all comrmunities
from toxic polintion by the year 2000 -~ by making our water safer and cleaner, _
accelerating cleanup of toxic waste, expanding families’ ngh}«»ze-kﬁow about toxic
poliution in their neighborhoods, and getting tougher on criminal polluters.

1. Making Water Safe and Clean for All Americans.

. President Clinton 1s announcing a new comprehensive program fo stop toxic pollution from
entering our rivers, lakes and streams, and contaminating our beaches.

*  The President is directing all agencies to focus their existing programs on redicing
toxic pollution, and to take the following new steps (o make our walers safer and
cleaner for Americans across the country:

- EPA will expand its efforts to protect drinking water sources and eliminate toxic
runoif in our communities;
H
- Interier and USDA will clean up iwzxireds of abandoned mines reieasmg toXics
into our waters, and festore thousands of miles of rivers to productive use;
i
- NOAA will expand its partnesships with state and local govemmeﬁis to. control
polluted runoff and manage caaz:tal areas; and

. USDA will specifically target the aat}mrity and funding in the 1996 Farm Bill 10
the elimination of toxic pesticides and herbicides from our waters.

®  President Clinton is issuing [will issue] an executive order to protect our waters by
giving agencies new authority to make polluters clean up toxic pollution.

This is in contrast to the actions of the Dole-Gingrich Congress. President Clinton blocked
regularory “reform” and "takings” bills from the Contract with American end sponsored in

. the Senate by Bob Dole, that would have rotied back every kind of clean water safeguard.
President Clinton vetoed the Dole-Gingrich budget thar would have cut clean waser funding
by 29 percent and drinking water funding by 45 percent until the Congress restored almost
all of it. The House pussed a lobbyist-written "Dirty Water BiHl” to draz?zzztxcafiy roil back
the Clean Water Act. :

1
1
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2. Accefcéaiing Superfund Toxic Waste Cleanups in our Communities,

President Clinton is announcing a bold new commitment for toxic waste cleanup, pledging to
clesn up at least two-thirds of the 1387 tuxic sites now on Superfund’s national priorities list
{NPL} by the year 2000.

&  President Clinton is issuing an executive order o provide agencies with new authority
10 ma}(c polluters clean up toxic waste sites they created.

¢  President Clinton is calling for legislation to keep the Superfund funded and available
for cleanups by reinstating the expired corporate taxes that support it, expand the
current cleanup effors, and provide tax inccntives for Brownfields cicamsps.

¢ Inthree years, the Adm:msirztmn has cleaned up more Superfund toxic sites than in the
previous 12 years combined. Under President Clinton, EPA has streamlined cleanups, -
reduced litigation and bureaucracy, and made common sense improvements to the
" Superfund program, These steps have made it possxbic for the President to commit to
today's major acc&!cramn of Superfund cleanups.

The Dole-Gingrich {;‘angress waged a concerted eﬁcm* to let toxic polluters off the hook by
repealing the Superfund provisions that make polluters pay. President Clinton blocked the

" regulatory “reform” bill contained in the Contract and sponsored by Senator Dole that would
have brought Superfund cleanups te a halt. President Clinton vetoed the Dole-Gingrich
budget to czg: Superfund by 23 percent untit Congress restored all of his gdd-back proposal.

3. Expanding Americans’ Right-to-Know Abeut Toxics in Their Community,

President €§_in£on believes that every American has the right-{o-know about pollution in their
neighborhood, and he is committed to expanding the information available to families and
making it easier for them to use it, .

. President Clinton is calling upon Congress to increase publicty-available information
about their air, water, and lands, by:

- Letting famities know more about the toxics transparteé and stored o their
ComMuRties;

- Making sure that eommunities can enforce their rights of access to information
when polluters don’t comply;

- Requiring companies 1o disclose major potential health threats in their products. 7 N
®  President Clinton is announcing two new gxecutive actions (0 enhance right-to-know:

- By 2000, EPA will make local snvironmental information -- which for citizens
gan often be impossible to find -~ available on & timely basis for American
communities. This will include a new “one-stop-shopping” site on the Internet.

i
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. By the year 2000, the Administration will double the local water quality
information available in libraries, schools, and on the Internet. This will give
Americans nationwide the right-to-know about the quality of their Jakes, streams,

> and waters, and will give them tools they need 1o make sure pollution is stopped.

FPresident Clinion defended our communities® right-to-know ebent toxic substances against an
array of legistative onslaughis, and twice expanded comumunity right-to-know by executive
action. When the Dole-Gingrich Congress attempted to use the budget to block righi-to-
know, President Clinton fought back with a "pollution disclosure” executive order and forced
them to drop the measure.  The Senate regulatory "reform™ bill would have specifically rolled
back the public’s right-to-know - and when Democrats offered an amendment 1o restore
right-to-know, the Republican leadership sponsored a successful motion to wake it out of
consideration. ‘

4. Getting Tough on Criminal Polluters.

Iiegal dumping of toxics and other environmental crimes are real crimes, and our families
are the victims. Prosecutors, police, and investigators need betier tools 1o protect our
communities from the taxic threat posed by environmental criminals.

e President Clinton is today calling upon Congress to enact his Environmental Crimes
Bill, which will strengthen community protection against environmental criminals,

, This bill wiil ensure that the assets of environment criminals can be secured
| quickly, and can be used to restore the communities they victimize.

- +The bill would impose stronger penalties for the worst environmental crimes, and
- strengthen our partnership with state and local prosecutors.

- By outlawing attempted environraental crimes, the President’s bill will make it
possible to conduct undercover operations and otherwise to make an arvest before
toxics are released into the environment.  Current law docs not allow
prosecutors to stop environmental crime until the damage s done, and makes it
ceasy for criminals (o shelter the proceeds of their crimes.

- f'l“’hc bill will authorize prosecutors (o get a prejudgment order making placing
[criminal defendants” assets within the control of the court, 10 make sure those
assets are availabie {o clean up the environment.

The Dole-Gingrich Congress would have tied the hands of law enforcemens, and given new
rights to special interest polluters. President Clinton vetoed the Republican budger that cut
EPA's enforcement by 25 percent wuil the Congress restored almost oil of the President’s
add-back request.” President Clinton and Democrats in Congress blacked a series of special
interest budget measures 10 give well-connected polluters enforcement loophales, such as one
to atlow ofl refineries 1o avoid air toxic standards.

{**note: more specific contrasts and Citations will be available]
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T : CAROL HASCO
' BRUCE REED
LAURA TYSON
GENE SPERLING

FROM: DIANE REGAS (DPC)
CCo PAUL WEINSTEIN
SUBJECT: STATUS OF ENVIRONMENTAL INITIATIVE

Ongoiag discussions o devedop o bold, ionovative envivonmental indiative arc
procecding and [ expect will lead 10 4 proposal on Monday focussed on profecting American
communitics from toxic pollution. The imitiative will include significant acceleration of toxic
cleanups; expanded cffors o get toxics out of rivers, lakes and drinking water; innovative
expansions of community right 1o know; and a proposal to get wugh on environmental crime.
The imtative is very posiive, and wonld set oot an aggressive agenda in these arcas. The
total cost of this initiative is likely 1o be at lenst 81-82 billion per year,

A more focussed and less expensive alternative would simounce a commitment (0 give
people nformaton about teir locad environment and give law enforcement agencies the tools
they need o proteat families and communities from toxics, The proposal would inciude
pmvzdmg HCCLSS 10 environmental information {or the biggest S0 citics and a proposal to ger
tougl on cm’zmzmzcm‘zi crime. While I do not have a finad estimate from the ageneies with
the total cost af this injtiative, with OMIFS hedp | have estimated that the cost should be in
the vange of 35 million per year over the next 4 vears (20 million for EPA and 15 million
for DO §

1

;i‘rm*i{it;: Americans Access o Information that will Help Keep them Sale

By the year 2000, the Clinton Admiistration would easure that Americans have onc—
stop access o umely, safaty and health-relaed information aboot jocal atr and water ia the
Largest S0 gities, abouwt products, food and drugs.  For the fisst time Americans will casily
find out whether the aiv and waler in their community is healthy through computer fiaks 10
schools, fibrarics, communily centers, and hone computers,

The information avaifable will help familics wmud communitics muke more informed
choices about their heatth, and the protecting of their communitics.  For example, timely air

'
¥
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quatity information can mean the difference batween hospitalization and a healthy day for an
asthmatic child. Asthma is now the leading cause of hospitatization for young children in the
United States. .
3
The actions we would fund include creating a new system in cities to track and
transmit information about air pollution~~currently the information is limited and can not be
accossed o real time. This inftiative would expand water monitoning o include-thé nation's
Jargest cities and would make all of the water informumtion accessible~~current water
sonitoring is Hnsted w less than half of the country and is not generally accesssible.  In
addition information and wamings about products would be included, This information
winhd m:zzg:&lamcm Toxics Release Inventory through which EPA collects only {imited
chemical dataifrom some manufacturing facilitics,
i
Getting Tough on Environmental Crime

President Clinton is challenging Congress to strengthen the hand of law enforcement when it

. N ' - il 4 . +
_comes to fight environmental crimes that threaten our communitics with toxics.

Criminal prosecution of egregious vislations of cavironmental fows is reserved for the most
serious threms to public health and the cnvironment, and depends heavily on close partnership
berween the federal government and sate and local environmental, public health; and law
enforcement agencies, Unfor tnately, due gaps i the current eovironmenial laws, and the
limited resources of state and local law enforcement agencics, w0 many environmental crimes
now go undetected or inadequately punished. Too often, communitios are unable 1o get
criminal p&?};zmzs 1y pay restifution for the Jumage they cause,

The President zs calling wpos Congress o enact,  Grgered reforms to the Jaws against
enviroinent éi erinie that meet three basic goals:

. Streugthen the current Iaw, so that federal, stae, and tocal pra%ccmom can more
effectively pursoue cavivopmental criminals, and get their assets when lhw threaten our
communitics.

, Strengthen our partuership with Siate and Local law enfercement, by providing

additnonal resources and training to state and focal prosecutors and tavestigators who
work 10 prosccute envirmmmenial erimes.

» . Empower communities fo restore reseurces injured by enviroumenial crime, by
charifving the authority of courts o require convicted criminals 10 puy for cleaning up
and restoring the environment they damage.

3

Potential Negotive to a Narrow Iniliative

A parrew mitative Like this vee would be appropriate for o locally~focussed
ampouncoment, 1O waonld be very difficalt, however, to present this narrow injtiative as “bokd"
OF &8 Iepreseniing the Administration's 1op prioritics for accomplishments in the next few
years. It precludes any clainn that the Administration is comminted to measurable progress on
cleaning up rivers, air o water-—and by omitting thosc clements may generate criticisny tha
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the Administration docs ot have a vision for progress in the environment. If this initiative is
significantly narrower than others being announced the same time, it could further feed the
pereeption that the environment is a low priority for the Clinton Administration——
undermining the existing strong message on the environment,



.

THE WHITE HOUSE
WASMIMNMGTONR

November 16, 1993

.

MEMORANDUM FOR CAROL RASCO CLOSE HOLD
BRUCE REED DPC BACKGROUND MEMO
KATHI WAY

FROM: BRIAN 8ﬂRK§E§

SUBJECT: SUPERFUND REAUTHORIZATION

The purpose of this memorandum is to provide a background
dis¢ussion about the Superfund program, the Interagency Policy
Committee's {IAP() legislative recommendations and the unresglved
issues which may be ¢levated for Presidential rescolution. The
Superfund program is extremely gomplex and not easy to summarize
without leaving out important sections. I have attempted to focus
on those issues and agpects of the program which most directly
relate toithe ongoing debate about whether to abwlish the present
liahility' scheme (strict, joint, several and retroactive
liability). Another issue for Presidentisl decision concerns
municipal liability.

I have not included a detailed discussion about the specific
private and public ¢leanup costs, transaction ¢osts, or benefits
associated with the Superfund program because the IAPC is gtill
working with those numbers.

I. THE HISTORY OF SUPERFUND

In 1876, Congress enacted the Resource Conservation and
Recovery Act {RCRA) to regulate ongoing hazardous waste disposal.
But when contamination from abandoned hazardous waste sites wag
discovered at sites such as Love Canal, Congress recognized that
there was no federal law available to ensure the cleanup 0f such
slites. Thus, In 1980 Congress snacted the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA or
the "Superfund”) to clean up the nation's worst abandoned
haz&rdousiwaxta gsites.

It was then anticipated that there would be a2 amall number of
high risk: sites that could be clsaned up at low costs. However,
numerous sites were discovered, most the result of careless
chemical disposal practices,. 014 municipal landfills {(that
accumulated pesticides, cleaning solvents, batteries, paints and
other chemicals found in trash), and other abandoned sites were
also discovered. Consequently, it became ¢lear that program costs
would be higher than expected.



The Superfund law had a dismal beginning under the Reagan
Administration (i.e., few cleanups as EPA Administrator Anne
Gorsuch sought to gut the program, and EPA Superfund chief Rita
Lavelle was convicted of perjury and sent to jail). But when
Congress reauthorized the law in 1986 (the Superfund Amendments
and Reauthorization Act of 1985, known as "SARA™), it toughened
the enforcement program, established cleanup standards known as
ARARg (discussed in program overview section) and boosted funding
from $1.6 billion to 88.5 billion.' SARA set the groundwork
increased cleanup efforts that hes culminated over the last three
years in annual gleanup commitmwents by responsible parties of
between $1.1 and §1.5 billion, and a total of §7.% billion of
onguing or commitied work at a2 majority of the 1275 sites on the
National Priorities List.?

Recentiy, the Superfund program has generated a remarkable
degree of agreement that the program is seriously flawed and not
working well. The President articulated this sentiment in his
State of the Union Address when he stated "Sc 1 want to bring 8
new spirit of innovation into every governmernt Department.,.I’d
like to use the Superfund to clean up pellution £for a change and
ot just pay lawyers....” The present reauthorization process
offers this Administration a critical opportunity to reform {as
opposed to reinvent) the program with administrative and
legislative measures. Almost everyone agrees that the goals cof
Superfund should be to eliminate any unreascnable risks to the
public and the environment, as guickly as possible, using
cogstv-effective cleanups, with public participation. The problems
arise in trying to get all parties and the public to agree on what
is an unreasonable risk and what is the best way to address the
rigk.

i

I1., How Superfan& Works: The SBuperfund Cleanup Program and Its
Enforcement Mechaniam

In general, Superfund provides a federal response to
uncontrolled contamination of hazardous substances primarily from
inactive and abandoned sites, but also from actively managed
sites. It does this through a scheme of strict, joint and ssveral
liability imposed on a broad category of Potentially Responsible
Parties {PRPs), and the establishment of a3 $13.7 billion Fund
created to provide for Federal financing for cleanups and remedial

s
i

! Superfund reauthorization in 1985 and 1986 was a long and
messy process which left the program short on funds while Congress
debated how to amend the program.

: The Omnibus Budget and Reauthorization Act of 1990,
extended appropriations authorization through September 30, 1994,
and the taxes that support the Superfund through December 31, 1995,

. 2
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actions. The fund is financed primarily with a taz on crude oil,
commercial chemicals, a corporate environmental tax, general
revenugs and interest.
H

In addition to the Superfund tax, the Superfund program
congists of a8 cleanup program and an enforcement program
{discussed below) to assure that PRPg pay for or perform the
cleanup {the "polluter pays" principle). Under Superfund, the
government can uge money in the Superfund to indtiate cleanups,
called Fund-lead sites {although there is not enough money in the
Fund to cover all cleanup costs}, or they can order PRPs tO Coveér
the costs, called enforcement lead sites {70% of the ¢leanup work
is presently beling done by PRPs and refliscts the one most
successful component of the program),

A. The Superfund Cleanup Program

The ¢leanup program is divided inte two responses: short term
Yremovals™ to deal with largely emergency containment and removal
situations; and long~term “remedial actions" to permanently clean
up mites,

EPA maintaing an inventory of all toxic waste sites that
thaey discover. The inventory is called CERCLIS (Comprehensive,
Environmental Response, Compensation, ldability Information
System) and includes almost 37,000 sites of which over 30,000 have
heen evaluated; the most risky have been addressed through
response actions, and others are being addressed through remedisl
actiong. The CERCLIS inventory is by no means exhaustive or
rigorous: it generally includes what is brought to EPA's attention
from States, communities and the public,

1. Remcvals
Removals may be performed at any site that comes to EPA's
attention., With few exceptions such removals (called response
sctions} cannot exceed two years in duration and $2 million in
total costs. These remevals are performed either by sesponsible
parties under EPA oversight, or by EPA or the State using monles
from the Fund.

EPA hasg performed over 3,000 removals to date. The consensus
of responsible parties and environmentalists alike is that the
removal program has been largely successful in reducing immediate
health threats at a reasonable cost and in a timely manner.
actions taken include soil removals, containment {e.g., capping
waste or enclosing it in buildings), and institutional controls
such as providing bottled water and relocating neighborhoods,

2. Remedial Actions
Remedial Actions are taken &t sites that are listed on the
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Naticnal Priorities List (NPL) for the purpose of long~term
cleanup. These include sites where response actlions have already
been taken but further cleanup is needed, or at sites that have
not yvet besn addressed.

B. The Enforcement Mechanism

when Congress first enacted the Superfund cleanup program in
198G, it decided not to put the burden of paying for that cleanup
onn the average taxpayer, or even on a certain industry. In an
attempt to approximate the common law principle of “polluter
pays, " Congress ¢reated a site~by-site liability scheme that would
place the burden of paving for clesnup on thoge with an economic
nexus to the site.?

Thus,  Superfund hasg four categories of liable parties:
owngrs of sites, operators of sites, and generators and
transporters of hazardous substances that were sent to those
sites., Very few defenses to liability are avallable t0 a persen
who falls into ong of those four categories.

i

These parties are liable to either pay for the cleanup
(called "evost recovery” claimsg) ~- 1if the United States, a State,
or anether respongible party performs the ¢leanup; or ¢ actually
perform the clsanup, 1f ordered by EPA under BSection 106 of the
statute.

They are also liable to a state, federal, or Indilan tribe
trustee of natural rescurces for any damages to natural resources
caused by contamination at the site. The Department of Interior
and Natiocnal Ccesnic and Atmospheric Adminigtration are the
Federal government natural resource damage trustees. Determining
the amount of natural resource damages has basen controversial.
For examplg, how do yvou dafine the value of a river.

Congress gave the strongest authority to EPA: if EPA brings
an enforcement action against a responsible perty, that pasyriy'’'s
liakility is strict, joint and several, and retroactive. Thus,
theoretically, the most sitringent application of the law would
hold a party who sent a thimbleful of hazardous substances to a
106 square mile site before Superfund was even enacted liable for
cleanup of the entire site -~ unless that party can show that the
harm caused by its thimbleful can be distinguished from other
harms &t the site. {If the party can demonstrate the
"divisibility" of its harm, it need only pay EPA or perform
tleanup a&:tm the harm that its waste caused). In practice,

3 Consistent with the polluter pays principle, the
american taxpayer will pay 8300~500 billion to cleanup the
nuclear/hazardous waste generated during forty years of Cold War.
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however, a circumstance like that mentioned above could not happen
because prosecutorial discretion prevents such cases from being
filed and judicial sentiment would reject such an ocutcome,

In addition, EPA was given exclusive suthority under Section
106 of the statute to compel 8 parey to ¢leanup all or part of a
gite, through either a ¢ourt order or an agency administrative
order. The only defense to complying with a Section 106 order is
if the party had a good faith belief that it was not liable, or
that the cleanup regulred by EPA's order was not consistent with
EPA‘s own regulations. A party refusing to comply with a Section
106 ordey is liable for up to $25,000 a day in civil penalties,
and, most significantly, a treble damages award. This means that
if EPA issues a Section 106 order against a liable party to
perform a $10 million cleanup, and that party refuses without
having a good faith belief that it was not liable or the cleanup
required was improper, EPA can obtain & ¢ourt judgment of 3 X §10
milliion = $30 million in treble dasages.

The stakes involved In resisting a 106 order have resulted
in few court challenges to such orders -~ most companies will
comply with a 106 order. Their compliance does not preclude them,
however, from challenging EPA following the cleanup, or from
seeking contribution from other parties for the costs of
compliance.

Congress gave States similar suthority for imposing strict,
joint and several, and retrcactive liability. However, States do
not have Section 106 authority to compel cleanup -- although some
states have enacted state laws authorizing Section 106-~type
administrative orders that also have the force of treble damages
sanctions.!

Congress mitigated the harsh effects of strict, joint and
segveral liability by allowing private responsible parties to sue
one another tga determine their respegitive fair shares of
liability.  Thus, esven if EPA or 8 State obtaing 100% ¢f a site's
cleanup costs from a single responsible party {under the theory of
joint and several liability), that party is empowered to bring e
"eontribution suit" against any other responsible party at the
site and have 8 ¢court deternmine each party's failr share of the
totael cleanup bill., In essence, by ¢choosing a scheme that allows
the government to geek joint and geveral liability, but then
allowing respongible parties to sue each other for a failxr share,
congress put the cust of allocating falr shares on private
paxties, rather than on the govermnment. The result, after private
litigation, would be that each responsible party would only have
to pay its falr share, even if it initiaslly was found liable to
the government for 100% of sites costs. While such private
contribution litigation does not interfere with the actual
cleanup, the public perception is that such lawsuli¢s contribute to
cleanup delays. Part of the concern stems from the way that large
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PRP2 are exsrcising their this authority by filing contribution
lawsuits sgainst municipalities, de minimis contributors and
lenders. {This issue is discussed more fully below).

IX1. ¥Principal Criticisms and Reauthorization Issues

The Superfund Program is enormously complex and expensive to
society. Its wesknesses are recognized by virtually every
stakeholder and are separated into the following six categories:

High Cleanup Costs/Remedies are too expensive?
High Transaction Costs

Unfair Liability Scheme

Unclear Federal/State Relationship
Insufficient Community Involvement

Imposes Impediments to Eoononic Development

L N I T I I )

In hig first State of the Union address, the President
recognized the need for Superfund reform. Consequently, with the
Presidents mandate to reform the program, the IAPC has developed
recommendations which address the major criticisms of the Program
and will greatly improve the Superfund. Those consansus
recommandations are discussed below.

A Improve Remedy Selection: The following recommendations
address the high cleanup costs and often inappropriate remedy
gelections associated with the Superfund cleanup program:

+ Egtablish national cleanup standards;
H
+ Ingcorporate future land use into ¢leanup decisions:

» Establish new statutory provisions that would define a range of
acceptable technologies that could be used at typilcal sites
("presumprtive remedies”};

+ Encourage the development and use of innovative, less expensive
cleanup technologies,

B. Reduce Transaction Costs/Increase Fairness: the

following recommendations are aimed at reducing transaction costs
and improving fairness:

¢ The average cost of clesnup has increased from about 512
miliion to 827 million and these costs are expected to grow as the
more complex sites begin ¢leanup. Some believe these large costs
reflect the fact that expensive Cadillac yemedles are being
reguired because of ARARS and the preference for permanence when a
Model~T remedy will provide as much protection,
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« Implement a streamlined system that would use neutral
arbitrators with Superfund expertise to allocate costs among
parties and to strongly encourage farly settlement among
responsible parties:

« Exempt from liability generators and transporters of the
smallest amounts of waste ("de micromis parties);

« Allow generators and transporters of small amounts of waste {"de

minimis parties”®), and parties that have little or no ability t
pay for Superfund {often small businesses), to asttle their
liability very quickly:®

» The federal government would provide limited funding for the
share of cleanup costs attributable to parties that could not be
found, or were no longer in business ("orphan” shares).

» Relieve from liability lenders and trustees, under specified
clrcumstances.

C. limprove the Federal/State Relationship:® The following

5 Industrial parties began suing plzza parlors, the Girl
Scouts, churches, and other sympathetic non-industrial institutionsg
based on household or commercial garbage that these groups sent to
Superfund sites. The theory was that the waste these groups sent
did contain hazardous substances {at very low concentrations) and
thus these groups wereg theoretically jointly and gseverally liable
for the entire ¢leanup of the site. De minimis parties sent very
small volume, as well as very low toxicity, waste to these sites,
but industrial parties found it advantageous ¢ bring these types
of sults, both because they could extract "protection money” (by
suing and then settling with a pizza parlor for a few thousand
dollars), and Dbecause they could coreate pressure on Congress
againgt the lilablliity scheme from a ¢lagss of parties such more
sympathetic than the typlaal ingdustrial polluter,

& States have been dissatisfied with the limited yrole in
remedy selection afforded them by the statute, and are likely to
geak an expanded state role during reauthorization., They would
like to see Superfund become & delegated program like other Federal
environmantal programs, The question of whether to delegate the
Superfund program to qualified states dnvolves s number of
significant issues. Mpatr importantly, the willingness of gtates to
assume the primary responsibility for administering a federal
cleanup program largely hinges on the level of funding that will be
made available. Furthermore, there are gquestions about the way
federal funding would be made available (e.g., block grants, cost
sharing). and what formulas would be used to differentiate between
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legiglative proposals for Superfund would enhance the state role
in the program, and limit the overlap between the federal and
state governments at gspecific sites:

» Offer States the responsibility and authority to clean up H
spaaifi% sites within their boundaries:

+ Dffer States access to federal cleanup funds under certain
conditions {a state would be reguired to have in place a clganup
program substantially consistent with the federal program.)

D. Improve Community Invelvement: The following
recommendation seeks to invelve the affected communities sarlier
and more effectively in Superfund decision making:

»+ Establish community workgroups to function as advisory bodles
at Superfund sites regarding remedy selection, and defining future
uges of restored sites;
i
| Encourage acononic redevelopment at restored sites: The

IAPC proposals are designed to reduce current Superfund-related
obhstaclies to the development of contaminated sites. These and
gtheyr amendments would increage the incentive to invest in

development prciects at ¢or nearxr cleanud sites:

» Limit the liability of prospective purchasers of Superfund
sites.,  Developers would have the option of being released from
ilability after meeting certain financial and legal conditions,

+»  Give protection from liability to lenders and trustees to
remove the current disincentive to make loans on potentially
contaminated property.

Iv. ISBUES TO BE RESOLVED BY THE PRESIDENT

A, wWhether to Eliminate Retroactive Liabiliey:

I. Background

Claims Against Insurance Companies ~- One 0f the most
important dimensions of the liability issue ig the litigation by
responsible parties against their insurance conpanies to obtain
indemnity for Superfund lisbility. As early as the 1940s, most
insurance companies issued standard form "Comprehensive General

states that take on greater responsibllities and have more sites to
address.
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Liability" insurance policieg -- with identical terms used for
hundreds of policies throughout the country.

As a result, responsible parties have sought coverage for
their liability under the terms of these policies. These
policyholders have pointed to insurers’' representations, made to
the state insurance commissions whose approval was necessary for
these policieés to be issued, that they in fact intended to Cover
the type of pollution which characterizes much Superfund
eontamination. Nonetheless, the courts have split roughly evenly
in deciding whether those policies cover Superfund lisbility.

Many responsible parties believe that the insurers made a
policy decision early in such litigation to 'litigate to the
death”, given the enormous exposure that they would face if they
admitted coverage for Superfund liability. A recent study by the
RAND Corporation confirmed that 88% of the expenditures by the
insurers studied were spent on litigation and site investigation
costs, and only 12% on agtual cleanup expensas. Conversely,
transaction ¢osts spent on litigation between responsible parties
and the government represent only approximately 20% of the
responsible parties costs (20% is significant and should be
reduced, howaver, it i3 c¢lsar that the insurers costs are high
because they have decided to not pay on thelr policies).

N the Treasury Proposal--Eliminate
Hetroactive Liability

Departnent of Treasury, working closely with the insurance
industry, has proposed that the Administretion eliminate strict,
joint, several snd retroactive liability and replace it with
proporvional liakility and & no-fault public works fund.
Specifically, the proposal would (1) abolish retroactive liability
{before 1%8B0) so long &s actions not unlawful at the time they
took place; (2) spportion liability {after 1980} based on party's
contribution to site; (3} exempt generators whose waste is
accepted by a site operating under a RCRA permit; {4) have the
orphan share at all sites picked up by Superfund: and (%) preempt
State laws governing these sites.’

The proposal would provide a bail-out for the insurance
industry leaving the American taxpayver, and industry paying the
tab.*® The most obvious problems are described below:

& The proposal would reguire that the Superfund revenues be
increased, The fund is presently financed primarily with a tax on
crude oil, commercial chemicals, a corporate environmental tax,
general revenues and interest.



ayarnment costs: The government would have to pick
up at least $16 to S18 billion of the cost of cleanup that is
now being paid by PRPS, over the next ten years acoording to
EPA'sS estimate. The Treasury proposal does not identify how
that lamount would be raised;

Would increase lawsults and transaction costs by creating
many new sources of litigation: Even a cursory reading of
this scheme indicates a drastic increase in the conplexity of
the already complex Superfund program. It orsates five
different liebility schemes, with five different evidentiary
scenarios (which can easily overlap). This would be a
"windfall" for litigators. PRPs would sue the government
more (1) over eligibility for cutoff date, stimulating
axtensive discovery/litigation over who sent what waste when
to a-siter (2) to reduce their proportion of liability, and
{3) pver whether and how to refund the $7.5 billion spent by
or committed by. thousands of parties over the histoxy of the
program. {(Without such a refund, the Treasury proposal would
send 'a message that rewards parties who refused to clean up
undar the "old¥ Superfund system and penalizes companies that
st&péaﬁ forward and did the cleanup under prior law);

Exchanges the "unfairness” of the current eint and several
Zizbility scheme for another unfsirness: Relies on an
arpitrary cutoff date that unfailrly pensalizes parties who
sent lwastes one day after the cutoff date, yet were similarly
or even better situated (e.g., complied with laws to a
greater extent) than parties who sent wastes prior to the
cutoff;

Creates pressure for fewer and less protective gleanups:

By creating a finite cleanup fund (for the pre-1980 sites,
which would cover about 60% of the current sites that doesn't
draw 'upon the resources of PRPs in an 0pen manner, proposal
will Ccreate competition among sites based on cost, not just
threat: Cleanups for pre-l1980 sites will be determxned by the
amaﬁnt the appropriations committees provide out of the Trust
Fund, and face competition with deficit reduction and other
tra&éaff&;

Compounds potential for waste, fresud and abuge and expands
rather than contracts the federal buresucracy: EPA has
racently gotten PRPs to perform cleanups at about 70% of
sites. For the 60% or more of pre~1880 sites for which
liability is abolished under the Treasury approach, there
will be a presumably publicly-run Cleanup progrem, which will
require massive staff incCreases to the bureaucracy needed to
run such a program and multiply the potential for waste,

fraud and abuse by poorly managed government cleanup
contractors;
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s Abolighes incentives for poliution prevention: generators
whose liability evaporates once they send waste to a RCRA
permitted site will have less of & continuing incentive to
reduce the quantity or toxicity of their wastes. Why would
anyone want to curtail bad practices when they know that the
public tyust fund will cover the Cleanup costs;

In short, the proposal attempts to utilize Superfund
reauthorizetion to pre-empt state contragt law and to abrogate the
insurers contragtual obligations to its corporate policyhelders.
Insurance companies want to reduce the money they may have to pay
at Superfund sites.

B. How to handle Municipal Liagbility

Another importent area of liability that is particularly
politicaliy inmportant and remains unresolved by the 1APC concernsg
Municipal Liability

1. Background

In 1989, EPA issued a policy indicating that it would not
even name as a “potentially responsible party" any generator or
transporter of municipal solid waste -~ akin to household garbage
-- if there was no specific evidence that the waste sent to the
site in question actually contained hazardous substances.

Nonetheless, other responsible parties 4id not hesitate to
sue such municipalities, based on generic studies of municipal
solid waste showing the presence ¢f between 0.5 and 2% hazardous
substances (household cleaners, ink, batteries, etc.). If a
smunicipality sent to a landfill any household garbage which
theoretically contained hazardous substances, it was theoretically
dointly and severally liable for the entire cleapup of the
landfill.

Municipally owned or operated landfills, however, fall into a
different category. Many municipalities owned or operated
landfills which later beceme Superfund sites. Both EPA and
private responsible parties have sued those municipalities, even
when the wmunicipslities operated the landfills in accordance with
the best practices or regulations ¢of the time, received state-
sanctioned operating permits, and wers discharging a public
service function.

Approgimately 25% of the sites on the NPL are sites where
municipal solid waste was disposed aslong with industrial waste.
Therefore, the potential for municipalities, whether as
owner/operators or generators and transporters of municipsal solid
waste, 1o be brought into the Superfund liability scheme is
enormous. Municipalities have asked for relief through: s cap on
Jiasbility not to exceed 4% of total site costs, protection €rom

11



private contyxibution suits, and an expedited and favorable
settlement regime with EPA.

2. ?Option 1

The IAPC has two options which may be sent to the President.
Option I proposes to amend the law Yo establish a geparate
settlement process for Municipal sclid waste generators and
transporters. Their aggregate share of cleganup costs at any site
would be limited to 4-10 percent of total cleanup costs, depending
on site specific factors. All sgencies except CEA support this
option. i

3. Option 11

CEA believes that municipaiities should not be allowed
special treatment under Superfund, Rather, the relatively low
toxicity of municipal solid waste should be considered when
cleasnup costs are allocated among responsible parties.

CONCLUSION

The purpose of thisg memorandum was to provide a brief
discussion of the Superfund Program, iis criticisms and the
aontroversial and unresclved IAPC options that will be sent to the
Pregident. There are additional, lesser, recommendations that I
have not discussed. I am avallable to discuss these issues at
¥our convenience.
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THE WHITE HOUSE
WAGLHINGTON 1

January 24, 1994

MEMORANDUM FOR T.J. GLAUTHIER
I KATIE MCGINTY

FROM: BRIAN BURKELSES
cc: CAROL RASCO
= BRUCE REED
MARCIA HALE
PAT GRIFFIN

CHRISTINE VARNEY

sSUBJI: Draft Superfund Reauthorization Bill

As I have mentioned, the Administration's Superfund
resuthorization bill contains one amendment which is wholly
inconsistent with this Administration's Tribal policy, would
coause severs financial hardship to tribes and tribal governments,
and is not in the Pregsident's best interast politically.
Specifically, the Administration Bill! saeks to amend Superfund
pocvtion 101(21) to include “Indien Tribes™ within the
definition of "person” under the Superfund law., The practical
effact of this amendment is that Tribal governments (Indian
Tribes and perhaps i{ndividual tribe members) could become liabls
for millions of dollers in response costs and natural resource
damages resulting from hazardous subgtance releases on tribal
landa., At present, Indian tribes, tribal governments and tribal
corporations are not specifically included under the definition
of persons in CERCLA., The proposed amendment vepresents a
radical and unwarranted depsrture from the status guo. It is
this Administration's policy to work with tribal governments in
thalr effort to improve the well being of their populations.

The costs assoclated with making tribes and tribal
governments liable for response costs and natural resource
damages arsa uncertain and were never discussed by tha Interagency

t See Title VYII ~- State And Tribal Roles: Subtitie B ~~
Indien Tribes; p. 83, line 4-7. {Attached}.

: The actual amendment adds "Indian Tribes” to the class
of liable parties. As & legel matter this term is vague and may
be interpreted aven more broadly than intended, extending
liability to individual tribe members.
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Policy Conmittee, Any such calculation would depend on a variety
of variables including the number of claims brought, the number
of other Potentially Responsible Parties, and the scops of tribal
liability. Thus, any cost calculation would be highly unreliable
and speculative. Nevertheless, it is beyond dispute that given
the chavacter of the Superfund program, particularly with respect
to the highly controversial and unknown natural resource damage
costs, the amount at issue would be well into the multi-million
doller range. These ¢osts ghould not be shifted from PRPg or the
Federal government, to tribal governments or Indian tribes.

Politically, this would be vigorcusly opposed by tha Tribsl
comrunity. It would De interpreted as a betrayal of
administration policy and as an encroachment on tribal
soveralgnty. Additionally, 1t would be unconscionable to impose
the highest standard of liability (and huge costs) on the same
tribal entities that have historically receilved a
disproportionate share of this country's anvironmental resources,
including money for infrastructure, compliance, eto.
Consaguantly, tho amendment would ralse doubts about the Vice
Praegident’s, the EPA Adaministrator’s and the Admindgtration’s
somuitment to envirormental justice igsuas.

The DPC recommends strongly that this amendment be removed
from the Administration's Superfund Reauthorization Bill. DPC is
not opposed to amanding the definition of liable persong to
ing%uda those tribal corporations that are not alter egos of the
triba,
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TITLE VII - STATE AND TRIBAL ROLES

SUBTITLE B -- INDIAN TRIBES

Sec. 711. DEFINITIONS.--

{a) The definition of the term "person” in section 101(21) is amended by inserting after

the word "State” and before the word *municipality”:

"Indian tribe”

(b) The definition of the term "owner or operator” in section 101(2)(D) is amended by

inserting the following at the end of the first sentence of the subsection:

(©)

“or Indian tribe that would be 2 liable party under section 107(a) solely
because it holds an ownership interest in the property on which there is a2 release
s

or threatened release of a hazardous substance.”
Section 101 is amended by inserting a new subsection 10139

"(39). The term “Indian cultural resource™ means archeoiogical,
historical, and burial sites, and such other resources belonging to, managed by,
held in trust by, appertaining to, or otherwist controlled by an Ind‘ian tribe, or if
such resources are subjesc{ t0 a trust restriction on aliengtion, any member of an

Indian tribe. An Indian cuitural resource may also be a natural resource, as

defined in subsection 101(16).

Sec. 712, DAMAGES TO INDIAN CULTURAL RESOURCES.--Section 107a)4) is

amended by adding the following new subsaction 107(a)}(4)(E) following subsection (D)

Draft Document - Do Not Cite or Quote
internal Deliberative Document
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; THE WHITE HOUSE

WASHINGTON

December 23, 1993

MEMGRANDUM:FQR CAROCL RASCO

FROM: , BRIAN E. BURKE °
ce: ' BRUCE REED
KATHY WAY

BILL GALSTON

SUBJECT: : MEMORANDUM FOR THE PRESIDENT
CONCERNING SUPERFUND REAUTHORIZATION

After six months of vigorous and contentious debate, the
Superfund Interagency Policy Committes ("IAPC"™) has reached
consensus on a Superfund legislative reform package. John
Podesta sent & short version of the proposed package to the
President on December 23, 19833 {Attached st Teb A). John has
asked for our comments., My commants, set forth below, focus on
those sectiong of the decision memoc thatl are problematic.

As background, it is essential to nots that early in the
IAPC deliberative process it was agreed that "pure policy” would
be discussed, without consideration of politics. Thus, political
congiderations must now be analyzed.

SECTION T, Action-Forcing Event

This section does not convey the urgency of moving guickly
on Superfund., Virtually all Iinterested parties agree that it is
imperative to reauthorize CERCLA during this Congress. Fallure
o resuthorize Superfund would likely trigger a ramping down of
the program and without a renewed, assured source of funding, the
government would be precluded from signing contracts for site
cleanups several months prior to expiration of the current tax
authority., The political implications would be enormous.
Consequently, the administration’s goal must be 1o introduce a
bill by no later than Januvary 25, 19%4. The message from Capitol
Hill' remains clear and unequivocal; they must hold Superfund
hearings in the first two weeks of February, and they need &
vehicle €0 do so. Consequently, they will introduce a bill on

: Staffers for Lautenberg, Minetta, Dingell, Swift and
Baucus have been sounding the alarm during negotiations on the
Hili.



January 25 whethey it iz the Adainistration's bill or the
keystone Commission's® to avoid wasting yet another month,

The Hill can not sfford to wait any longer for the
Administration. They have been urging us to act quickly for more
than six months and can no longer jeopardize their own
circumstances. This is 2 good sxample of the political raality
that the IgPC eopted not to consider,

1t would be politically embarrassing if the Administration
does not timely introduce the Superfund reauthorization
package/vehicle, especlally in light of the President’s Superfund
reform comments,

Once the President has approved the lagisletive reform
package, the administration must give EPA clearance to draft the
legislative language expeditiously. The congern is that despite
the fact that this 1s an EPA regulated, DOJ enforced program, the
IARPC will expect 0 be actively involved in the legislative
process, This unproductive level of micro-~invelvement hy the
IAPC would undoubtedly result in sizeable delay. Considerable
time and energy hag already been wasted Iin thisg process, and the
potential for pelitical embarrassment, especially during the
coming election yasyr, looms larger as each month passes.

SECTION IIX. Proposed Initial Administration Pogition On CERCLA
Reauthorization

The Proposed Reform of the Insurance-Litigstion System
(page 3)

This aspect of the IAPC Superfund reform package has
considerable potential for political embarrassment. For the
following reasons, 1 feel strongly that the administration should
not include an insurance~litigation allocation scheme in its
Superfund resuthorization package:

* Insurance Litigation is Private Sector Matter.
Insurance coverage litigation is an exclusively private
gector matter involving sophisticated private sector parties
and ¢complex contracts which are governed by state law.
Specifically, the federal government does not have any
gxpertise to offer in such complicated legal matters, and
intrusion may unnecessarily complicate the process of
deciding coverage questions. To address the skyrocketing
transaction costs associated with protracted coverage

: The Naticnal Commission on Superfund (Keystone
Commission) includes CEOs from manufacturing, chemical,
petroleum, 'insurance, and banking industries, as well as
envirommental, scientific, community, and labor leaders. They
have reached consensus on many of the same issues that they
administration has been in prolonged debate,
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litigation,® the federal government should instead
facilitate dialogue between the insurers and thelr policy
holders. There are no benefits gained by doing this.,

. The § 500 Million Tax Is An Underestimate and Is Bighly
Speculative. The annual costs associated with the Superfund
related cleanup program are uncertain and speculative.
Nobody knows what the costs of clean-up will be in the
future because some of the largest sites have not been
studiad and have not had remedies selected. Additionally,
natural resource damage remediation costs are highly
uncertain (e.¢., how much does it costs to restore a
contaminated river or aquifer). For these reasons the 8§ 500
ampunt is not verifiable, reliable, or certain number.
Therefore the tax would be random and although already
leaked to the Wall Street Journal, should not be further
publicized, and most certainly should net be part of any
administration legislative package.

» The § 500 Milliion Tax May be A Political Risk. Despite
the fact that the insurance industry has privately agreed to
be taxed in the amount of § 300 million annually (for only
ten years), the administration’s imposition of such a large
tax may be an unnecessary political risk, particularly since
the number is $0 speculative and would most likely have to
be increased. Instead the Adminigtration, as noted ahove

should facilitate a dialogue between the ingurers and their
policy holders +to develop 8 mechanism for allocation of

cleanup liability and for considering potential ta
amounts.

1
SECTION IIl. B Reforming the Remedy Selection Process (page 5)

I an als¢o concerned that the decision memorandum does not
explalin that several components of the proposed reform measures
will render the program less protective of human health and
thersfore will be opposed on Capitol Hill, with environmental and
community groups.

Specifically, (1} for the first time in the history of the
country the Adminigtration’s proposal would establish (by
statute) 8 risk range for non-cancer health risks or "other
health effects” {(o.g., birth defects, liver disease, kidney
disease, etc.}. Each of the health agencies, and 08STP have
stated emphatically that such a range for protectiveness can not
be achieved, particulsrly were there are additive effects which
result from oommingling of multiple contaminants. Additionally,
{2} the proposed legislative package advocates developing

’ Regarding transaction costs, there iz & common
misunderstanding that delays in site cleanups are caused by
Superfund resources being used to pay attorney fees. That is not
correct.,



national cleanup levels for the most common contaminants using
gseveral factors including costs. This veiled cost/benefilt
proposal is to the right of the Keystone Commission, the Hill,
the enviypnmental groups and community orxrganizations and
accordingly will be opposed.

RECOMMENDATION

I am available for any guestions regarding these isgues. I
recommend that the insurance allocation scheme be removed from
the legislative reform package and that the remedy selection
section be reworked to address the issues discussed above.

¥
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agerT December 23, 198 DECZY PT: 57
MEMORANDUM FOR THE PRESIDENT
FROM: ~ Katie McGinty % Bo Cu

SUBJECT:  Administration Proposal for
the Reauthorization of Superfund

This memorandum sets forth for your approval a propossd Administration position on
reauthorization of the Comprehensive Environmental Response, Compensation, and Lisbility At
{(CERCLA~commonly known as "Superfund.” While this memorandum represents a consensus
among the many agencies concerned with Superfund, that consensus will inevitably be revised
and amended in response to the concerns of Congress and interested groups. In short, this
memorandum sets forth our inirial position in what will be a complex legislative negotiation.

L ACTION-FORCING EVENT

CERCLA expires at the end of this fiscal year; the Superfund taxes on the oil and
chemical industries expire a year later, Virtually all interested parties agree that it is imperative
that CERCLA be reauthorized in this Congress. Our goal is to introduce a new CERCLA bill,
with the support . of Congressional leaders, in Febmary 1994,

CERCLA' was enacted in 1980 in response to widespread concerns that improperly
disposed wastes threatened human health and valuable natural resources, such as groundwater
aquifers. Under CERCLA, 200 disposal sites have been fully restored and 3,500 actions to
remove wastes h:avc been completed,

The costs of CERCLA have been underestimated since the program's inception. When
enacred in 1980, CERCLA was widely regarded as a program of modest size: most believed that
the Act would involve several hundred waste sites and less than $2 billion in federal funds. By
1992, however, 1,300 sites had been placed on CERCLA's National Priorities List (NPL) for
Superfund cleanup and annual costs to the economy of the program totaled almost $7 biilion,
including:

& $1.6 billion in Superfund costs;

. $3.2 billion in CERCLA~mandated cleanups by other federal agencies {primarily DoD
and DoE); and *

» 32.0 billion in costs 10 private parties, which direcily perform cleanups at 70 percent of

the sites.

¢ *
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While estimates vary widely, the total costs of cleaning up the 3,000 sites projected to be
included in the NPL over the next 30~40 years will likely total $130-150 billion, Cleanup costs
for federal facilities will likely total an additional $200~300 billion.

Government officials, business leaders, environmentalists, acatemics, and others have
sharply critivized CERCLA. In particular, these criticisms have focused on:

» Unnecessarily expensive. cleanups--The average cost of remediation at an NPL site is
$27-29 million.

. Excessive transaction costs-~CERCLA has gcmratc:d massive amounts of litigatione-
enforcement litigation, contribution litigation, and insurance litigation. A widely—cited
RAND smdy found that transaction costs total 19-27 percent of all CERCLA costs.

. Unfair Labilite rules~~The broad reach of CERCLA'S retroactive, sirict, joint and several

izabﬂ}zy schemc has bce:z mzzcxzcd as unfalr and inefficient.

: ement--CERCLA has been criticized for providing
madcquatc opportumty for input from those most likely to be affected, namely, the local
community.

Qur proposed plan 10 reform CERCLA, set forth below, addresses all of these concemns.

Given the complexity of the CERCLA regime--with its jmpact on everything from
federal facilities management to abandoned mines, from imsurance law to cancer-risk
assessment-—-our:consensus package is intricate. This memorandum focuses on the two most
contentious and fiscally most significant areas of reform: the process for assigning and financing
Hability ender CERTLA, and the standards and processes governing the ¢leanup of NPL sites,

The Status Quo. In general, CERCLA currently involves three classes of litigation:

* enforcement litigation, in which EPA pursues the major potentially responsible party
{PRP) o1 parties;

. contribution Iitigation, in which the initisl potentially responsible party seeks partial
recoveries from other PRPs; and finally,

. insurance litigation, in which each PRP seeks to recover from its insurer.

In each class of hitigation, there is substantial uncertainty~-about both the facts and the law;
accordingly, litigation costs tend to be large.
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The Proposed Reform of the Allocation Systern.  We propose reforms that would

essentially bring together the first two classes of litigation into a single process and, at the same
time, enhance the faimess of the current regime. The highlights of this svstem include:

Parties that contributed very small amounts of waste would either be exempted from
hiability or offered carly settlements.

The remaining partics would then participate in an “allocation proceeding” in which a
neutral third party would assign gach PRP a share of liability based on several factors
including the quantity and toxicity of its wastgs.

The allocation decision would then serve as the basis of a settiement offer by EPA o
each PRP.

Any settling PRP would both surrender its right to pursue contribution [litigation and
receive protection from contribution litigation. More importantly, the setiling PRP would,
subject t0 certain conditions, be offered protection from future liability for newly
discovered harms.

As an additional incentive to settlement, the Government would pay for the "orphan
share"-—the share of liability attributed to an identified but insolvent party~-~when the
other parties at a site settle. ’
The Government could sue any non-settling party under the rule of joint and several
liability, rendering that party potentially tiable for part or all of the "orphan share.”

We believe this scheme will significantly reduce contribution litigation and related transaction
costs, while at the same time enhancing the actual and perceived faimess of CERCLA.

The Proposed Reform of the Insurance-Litigation System. We also propose replacing

the current insurance ~litigation system with a settlement fund, financed through a tax or fee on
property and casualty insurers.’ (The idea of such a tax was originally suggested by the
insurance indestry.} Under this system,

*

L

A tax would be imposed on insurers in order 1o establish a new Insurance Scitlement
Fund,

The statutory objectives of the Fund would be (i) to ensure settlement of insurance claims
by at least 95% of all PRPs who have CERCLA lability and who participate in the new
allocation process, and (ii} to ensure substantial interstate equity in such settlements.
The Fund would offer to settle insurance claims with PRPs at an established rate (¢.g,,

We currently estimate that the tax would be $500 million per year; however this may

be an underestimate, as natural resource damages and other factors have not yet been taken
into account.
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50 cents on the dollar).2
. Any party accepting this settlement would waive its insurance claims; any non-settling
party could sue its insurers, with the Fund reimbursing the insurer for up to the amount:
of the original offer.

In part because insurance litigation is governed by state law, insurer liability is highly
uncertain. These uncertainties-~and the insurers’ obligations to reinsurance companies-—fuel
exiraordinary transaction costs: studies estimate that more than 80% of all insurer CERCLA
costs are attorneys’ fees. Our proposed reform secks to take advantage of that situation by
settling claims at a level higher than most PRPs would receive through litigation, but at a cost
less than or equal to insurers' current expenditures.  Accordingly, we believe that this proposed
reform will not only reduce transaction costs, it will also redirect monies that are currently being
spemt for attorneys' fees toward the cleanup of hazardous wastes.

i

Views of Interested Groups. Comprehensive Superfund reform recommendations have
been issued by two groups: the Natiopal Commission on Superfund (Commission) which
includes CEOs from manufacturing, chemical, petroleum, insurance, and banking industries, as
well as environmental, scientific, community, and labor leaders, and the National Advisory
Council on Environmental Policy and Technology (NACEPT), which was convened by EPA and
involves a wide range of interested parties. The recommendations of these groups provide a
strong indication of where the political center exists on Superfund reform issues,

With regard to reform of the allocation process, the Commission and NACEPT, as well
as some PRP groups, favor a more formal, binding, and ¢laborate administrative~adjudication
system, most likely because such a scheme would function as a proportional Lability system that
would reduce their liability, We believe such a scheme would both be more expensive to
administer and increase Superfund's liability. Congressional leaders are likely to view the
proposed reforms of the allocation system as generally positive, but be somewhat skeptical of the
budgetary impacts of a federally funded "orphan share.”

With regard to reform of the insurance-litigation system, the Commission has not
endorsed the concept but has indicated its willingness to pursue it. With respect 10 our specific
proposal, the insurance companics have generally supported this approach, but urge several
revisions, most designed to encourage settlement and reduce the level of settlement offers.
Reactions by individual PRPs have been mixed, reflecting the varying strength of the PRPs'
claims against their insurance carriers. Obviously, the appropriate level of settlement offers (and
the total amount of the tax) is a matter of great sensitivity. With your approval, we will discuss
these issues further with both insurers and PRPs. Our goal would be for the insurers and the
major PRFs to negotiate these issues and propose to us acceptable numbers. Several major

|

? QOur ipitial position is that the amount that the Fund would offer to PRPs in settlement
of insurance claims would be capped at 0% of a PRP's total costs.
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players have indicated their interest in this kind of approach. Finally, Congress and
environmental groups are likely to respond favorably to this soletion, so long a5 this reform
reduces neither the speed of, nor the monies available for, cleanups.

The principal issue presented by this proposal concemns its financing, Our proposal, we
believe, offers a plausible resolution of 2nsaranccwlitigatien problems, but requires a tax or fee
on the insurance; mds.zstxy Some on Capitol Hill and in the industry may well ¢nticize this,
howgver, as "yet, 'another tax." While we could hope to seoure significant mdustzy suppont for
this proposal, we will not be able completely 1o avoid this criticism because it is nearly certain
that not all of industry will be supportive.

The Status Quo. In gensral, the cost of cleaning up sites is viewed as unnecessarily high
for the following reasons:

. The statute does not specify a standard national level of cleanup and instead establishes
a complex framework based on other state and federal standards, as welil as other factors,
which sometimes leads to excessive cleanup requirements, pmtractcci szic««by—snc
evaluation and debate over goals.

. CERCLA establishes a preference for treating, as opposed to containing, contaminated
materials at all sites.

s There is no mechanism for weighing future land use in cleanup decisions at individual
sites, which has meant that almost all sites are cleaned up to very protective residential
standards,

The Proposed Reform of the Remedy Selection Process, We propose reforms that would
protect human health and the environment while at the same time substantially reducing cleanup
costs and inefficiencies. Highlights of our proposed reforms include:

. EPA would develop national heaith standards in the form of a range of protectzvtmss for
cancer risks and for other health effects.

® EPA would develop national cleanup levels for the most common contaminants found at
sites, The levels would fall within the protective range of the national health standands
and would be developed using several factors including cost.

* Realistic, as opposed to overly conservative, assumptions and practices concerning risk
would be used to establish the national standards and cleanup levels.

) Cleanup levels and remedies would be based on post-¢leanup fand uses {e.g., residential
or industrial} that would be determined with substantial community input.

. The current complex framework of state and federal standards ("applicable, relevant, and

appropriate requirements”) would be ehiminated in favor of uniform national health
standards.
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. At cach site, a comparisen of the benefits and costs of alternative remedies would be a
factor in choosing the appropriate remedy, consistent with the approach of your Executive
Order on Regulatory Planning and Review,

. The preference for waste treatment amd permanence as a requirement in selecting
remedies would be replaced with long~term reliability as one of several balancing factors
in making such selections.

Views of Interested Groups. Most groups generally agree that costs should be recognized more
explicitly in cleanup decisions. The Commission and NACEPT have not, however, recommended
using cost as a factor in sciting national cleanup levels, which they believe should be strictly
health based. The public health community and some members of Congress agree. In short, we
will be criticized by some groups for “placing a price on lives” While we recognize the
potential for this criticism, the agencies participating in this process agreed that the high cost of
the Superfund program requires that cost be included when decisions are made conceming the
level of risk that will be tolerated.

Instead of weighing cost as factor in setting national cleanup levels, NACEPT and the
Commission would include cost as a factor in selecting remedices at individual sites. However,
they have not gone so far as to state that costs and benefits should be compared.

The Commission recommends that 10°* (3 one~in—a-million added risk of contracting
cancer) should be the health protection goal in remedy sclection. This is at the most stringent
end of EPA’s current range for cancer risk of 107 to 107 for Superfund. Our proposal is to
retain the flexibility of a range for cancer risk and to introduce a range for other health effects.
Because setting a range for other health effects is not current practice, we will face 5 hurdle, both
technical and political, in adopting it.

There is gencral agreement that the current statutory preference for permanence and
treatment should be modified, but replacing it with {ong term reliability as a factor in remedy
selection may be controversial. The Commission and NACEPT propose limiting the preference
for treatment to “hot spots” or areas with high levels of contamination. Some Congressional staff
would prefer to keep the preference for permanence in some form to ensure EPA requires
treatment in circumstances they consider appropriate, We believe that our proposal will protect
human health and the environment but allow EPA the discretion to use other than treatment
remedies where appropriate.  Elimination of applicable state standards in favor of uniform
national standards {unless states fund the mc:cm:mai cost) will be controversial with states and
some members of Congress.

Final cost data on the proposed reforms are currently mot available. At this time,
however, OMB estimates that the proposed reform of the atlocation and remedy selection systems
would reduce public and private costs at NPL sites by 9 to 14 percent per year, including;
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. a reduction in private costs of $600 to $730 million per year (a reduction of 27% to
3%y .

. an incrzase in public costs (due primarily 10 orphan share funding) of $180 0 $250
miilion per year {an mcrease of 10% to 14%;).

In addition, NEC staff estimate that the proposed reform of the insurance~litigation system would
reduce total costs by an additional 4 t0 5 percent (by reducing private transactions costs by $150¢
to $200 million).- We also anticipate proportional reductions in the costs to other federal agencics
charged with cleaning up federal facilities (better estimates of these savings will be completed
in the next fow weeks).

Overall, this proposal would be budget- and deficit~neutral, as increases in public
expenditures would be offset by increases in tax revenues (generated by reduced corporate
deductions for cécanup COS1s}.

¥.  RECOMMENDATION

We recommend that you authorize us to present this package as the Administration’s
initial position in the reauthorization of CERCLA. We are establishing a process for managing
continuing negotiations with Congress and with other interested parties.

Agree Disagres Need to Discuss



