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Attached are the Department of Health and Human Services” materials for release this afternoon.
This includes: '

. JHHS Press Release

. Summz’:ary 1.:fc-r Internal use)

’ Fact sheet

» Qaestiéms and answers i

+  Letter %x:ing sent to State Medicaid Directors
r

The public documents will be presented at briefings of the Congressional committees of
jurisdiction, the Nationa! Governors’ Association, a meeting with the New York gubernatorial
staff. and the New York delegation beginning at 4pm,

H :
Given the sensitive nature of the material, these are close hold until dpm. )

Please call with questions.
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' v STATEMENT BY SALLY RICHARDSON
*DIRECT{}R, CENTER FOR MEDICAID AND STATE OPERATIONS
HEALTH CARE FINANCING ADMINISTRATION

5 Thursday, October 9, 1997
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HCFA Center Jor Medicaid and State Operations Divector Sally Rivha c?’srm isswed the
faifomng statemern! regarding today's policy clarification on siate provider fams uced m obiain
Jederal ma iching funds jor Medicaid,

Vs“_e have a responsibility to make sure that state taxes collected from health care providers
and then used to generate tederal matching funds for Medicaid are fevied in  way that is fair and
equitable among all staies. Permitting some states 1o use improper provider taxel to obtain
federal funds threatens Medicaid's fiscal integrity and is unfair 1o states that play by the rules

We are today clanfying policy on taxes collected from health care p{midétc based on
patient days or occupied beds. This action makes clear that certain taxes are aca&pﬁab ein 10
states that have asked us for waivers. Because of the complexity of the law ziwrc are siaie& that
have other taxes that still require revisw. ‘ :

‘Given the outstanding questions, we are today announcing our intention zf%;} work with
Congress and the states to enact legisiation that codifies the tests for whether a state provider tax
is permissible. This legislation will also enhance the Secretary’s authority o resoive current
liabilities for states that come into fisl] compliance with the law We sincerely hope such
legislation will expeditiously end the use of impermissible taxes. However, if such legislation is
not passed by next August, HCFA will apply with fill force the current policies,

We realize this is a big undertaking, and stand ready and wxiimg 10 work Wii?‘: C zzzzgzess
and the states in this effort.

¥ :




z SUMMARY: MEDICAID PROVIDER TAXES

What is bcmg released. Today, the Department of Healith and Human Services (D] i&) s
sent a letler to State Medicaid Directors, This letter clarifies how DHHS will implement the
law and regulatlons on states’ use of health care-related taxes for their share of Medicaid. There
will also be'a notice in the Federal Register containing a correcting amendment to the rcgulatxon
to make it consistent with Congressional intent.

The State ‘Medicai{i Director letter also includes an announcement of our support for legislation
that {a} codifies current regulations that contain the fests to determine that a tax is permissible;
and (b} would concentrate authority in the Department (o resolve impermissible tax labilities if
a state comes into full compliance by ending the use of impermisstble taxes. This legiglative
approach may more expeditiously end the use of irapermissible taxes. 1f, however, by August
1998 no legisiation is passed, the Secretary will move forward to complete the process already
begun to apply with full force the current law.

Why action is needed? States’ use of impermissible provider taxes poses a major threst to
Medicaid's fiscal integrity. During the late 1980, health care provider tax programs were used
W increase f' ederal Medicaid funding without using additional state resources, These schemes
contributed za the doubling of Federal Medicaid spending between 1988 and 1992,

Today, a number of states continue to use potentially impermissible provider taxes. To
maintain the integrity of the Medicaid program, we must be certain that the Federal Treasury is
not impermissibly being tapped to underwrite costs that are the responsibilities of the states. To
not do so would be unfair to those states (and their taxpayers) which are in compliance. :

) |
Why now? "This review, which has been on-going at DHHS for many months, has drawn
increased attention recently due to the line-ltem veto of a Medicaid provider tax provision in the
Balanced B{zdgez Act. Under this provision, all of New York’s over 30 provider taxes would be
deemed approved. The President vetoed this provision because i was too broad and singled out
a single state for special treatment. However, he promised that DHHS would intensify its
review of its interpretation of the law for New York and all states. Today’s action 1s a result of
this review,

Impact on New York, One of New York’s major concerns have been that Medicaid regulations
have not grandfathered the State’s “regional” tax. Given evidence of Congressional intent for
this tax treatinent, the Administration will publish a correcting amendment to the regulation in
the Oct. 15 Federal Register. This action relieves New York of over $1 billion of ;}mvzder tax
liability. | %

i
No final resoiunon on New York’s other provider taxes has been reached. However, E«ICF& will
be conmctmg New York and other states to gather further information on taxes. l

Impact on qther states. 10 States will benefit from the clarification that the Department is
providing today. States will be contacted with requests for additional information. It is our
hope that all states and their representatives will work toward legislation that protects the
Federal Treasury as well az treats States fairly as we move 1o ensure that all states are in
compliance with the law {D.C., Alabama, Lousiana, Ohio, Mississippi, Montana, New York,
South Carolina, Utah, Wisconsin).

i
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?’&Ci’ SHEET ON MEDICAID HEALTH CARE-RELATED TAXES
Ogtober 9, 1997

Medicaid, enacted in 1965, is a Federally-guaranteed health insurance program for certain low-
income individuals, primarily pregnant wonten, children, the elderly and the disabled. Itisa
state/Federal partnership where the Federal government sets broad eligibility standards and pays
states a portion of their Medicaid costs. States must commit funds in order to receive Federal
financial participation (FFP). The source of certain State funds has been contentious, as
described beloiv, ;’
BAC KGROUN

During the Late 198i)s, many States established new taxes that had the effect of | marezzszng their
Federal Medicaid funds without using additional State resources. Typically, States would raise
funds from health care providers (through provider taxes or “donations™), then pay back those
providers through increased Medicaid payments. Since the Federal government pays at leasthalf
of Medicaid payments, the provider taxes or donations would be repaid in large part by Federal
maiching g}&}?meﬁz& Using this mechaniam, the State realized a net gain because ithad o repay
only part of i:}}c provider tax or donation 1t onginally received,

The wizias;zmad use of these financing mechanisms contributed o the extraordinary increases in
Federal %eiiicfgliti expenditures in the late 1980s and early 1990s. One report found that provider
tax revenue rose from $400 million in 6 states in 1990 to 58.7 billion in 39 States in 1992, There
was a sitnilar zncrease in Federal Medicaid spending, which mare than doubled between 1988
and 1992, with an average annual rate of over 20 percent. The number of people served by
Medicaid did not rise by nearly so much.

| _
In response to ihis unprecedented drain on the Federal Treasury, Congress passed “The Medicaid
Voluntary Contribution and Provider Specific Tax Amendments of 1991" (Fublic Law 102-234).
The first stand-alone picce of Medicaid legislation in the program’s history, this law permits
States to use revenue from health care-related taxes to claim Federal Medicaid matching
payments only,to the extent that these taxes are broad based (i.e., applied to all providersin a
definable group); uniform {i.e., same for all providers within the group}, and are not part of o
“hold harmless” arrangement (i.e., the taxes are not devised to repay dollar-for-dollar the
provider who wa& maitially z&ssessed} The law also precluded States from using provider !
donations, execpi in very limited circumstances. o addition, the law introduced Himits on %xm
much States “ou Id pay hospitals through the disproportionate share hospital (DSH) ;}{{}g}‘am e
the primary way that States ztpazd their provider zaxcs or donations, .

z
The final regulation for this law was published in 1993 after extensive consuliation with the
States and tie ?\?atimai (Governors” Association. The regulation defined which taxes arg
permissible, HCFA's methodology for determining permissibility of faxes, and a process for,
requesting waiver approval for tax programs that are either not broad based and/or uniform.

i
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Since the regulation, HCFA has commaunicated with States — through letters, a national
conference, and State contacts at the regional level — about the provider tax policies. However,
given the complexity of health cure finaneing, some issues intended 1o be resolved by the 1991
law, the 1993 regulations, and subsequent HCFA interpretations are stifl questioned by some
States. This has led to a review by HCFA of its interpretations of these policies,

POLICY CLARIFICATIONS
Teoday, the res:._'ll:s of HCFA’s review of its interpretation of the provider tax law and regulations
are being described inn a State Medicaid Directors’ letter and a Federal Registor notice. HCFA
has determined that several changes in its implementation of the Medicaid provider tax
provisions are appropriaie, as described in today’s letter to State Medicaid Directors (dated
October 9, 1987). First, HCFA will clarify its interpretation of taxes that are considered uniform.
It will permit taxes on occupied beds or patient days to be considered uniform {previcusly, only
taxes on all beds and all days were considered uniform}, Second, the letter states that States do
not need to submit a new watver request for a tax subject 1o an existing waiver if there s a
uniform change in the tax rate. The letter also reminds States that they may suggest additional
classes of providers to qualify as “broad based” and that they should submit quarterly reports on
their provider taxes and donations. These clarifications have resulted in the determination that
certain taxes in* 10 States are permissible and require no further review.

r
In addition, HCFA will publish it the October 15, 1997 Federal Register a correcting .
amendment to the provider tax regulation regarding its interpretation of the uniformity test. It
corrects the threshold for allowable tax programs based on regronal variations, enacted and in
effect prior to November 24, 1992, The correction is to conform the regulation to HCFA and
Congress's intent to recognize such taxes as generally redistributive.

PLANS FOR ENDING THE USE OF IMPERMISSIBLE TAXES
In its effort to apply the law and end the use of impermissible provider taxes, HCFA will open
discussions with the States individually to understand better their specific provider taxes and |
their issues r@sz}:iﬁng from the current law, )

! 3
The Administration’s goal is to end the use of impermissible taxes as soon as possible. To
achieve rapid and full compliance, it is willing to work with States 1o resolve impermissible tax
liahilities, The Administration believes that this will be facilitated by legisiation that codifies the
tests to determine that a tax is permissible and concentrates in the Department greater authority
to work with Staies 1o resolve impermissible tax Habifities in retuirn {or States coming into full
compliance. In the development of this legislation, the Administration will work with States, the
National Governors™ Association, and Congress to address the concerns States have raised with
respect to current faw, Tf, however, legislation is not enacted by August 1998, the Secretary will
move forward to complete the process already begun to apply with full force the current law.

It is our hope thut States will be responsive and cooperative so we can resolve these issues in a
mutually satisfactory way. i
;
H
i
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FOR INTERNAL USE

GENERAL QUESTIONS ABOUT PROCESS

L.G.

2.Q.

3.0.

What is HCFA’s rationale for a change in some of its policies regarding
these taxes?

Since the original publication of the regulation, HCFA has communicated with
States — through letters, a national conference, and State contacts at the regional
level — about the provider tax policics, However, given the complexity of heaith
care, financing, some issues intended 0 be resolved by the 1981 law, the 1993
regulations, and subsequent HCFA inierpretations are still questioned by some
States. This has led to a review by HCFA of its interpretations of these poltcies.
HCFA could tomorrow begin enforcing the provider tax laws, Aren't you
avmdmg the hard decisions that you could make under current law by _
mtrnducmg legislation? ¢

Quite the opposite: we think that legislation could make enforcing the provider
tax laws more efficient and timely. Given the complexity of the provider taxes
and questmns that states have about HCFA's interpretation, it could take years of
costly audits, appeals and possible law suits 10 resolve each state’s case.
Legislation offers the opportunity to clarify the ways that a tax may be identified
as permissible and concentrates the Department’s authority to work with states to
resolve their current labilities if the states comes into full compliance as soon as
pussible.

Ise't HCFA just issuing these policy clarifications to provide cover for
President Clinton’s retreating on his use of the line-item veto of a special
fix fiﬁr New York's improper provider taxes in the Balanced Budget Aet?

No. 'HCFA has been reviewing provider tax policies for some time. The
policy review described wday was in the pipeline prior to the President’s
action but has received increased attention as 4 result of the bine itlem veto, ;
The item canceled by President Clinton would have given preferential ;
%reatm&rzz to New York by allowing thal stale 1o conlinue relying on

p{}temzaiiy impermissible taxes to fund its share of the Medicaid program.

é

H :
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FOR INTERNAL USE

4.0.

£.Q.

Does HCFA’s policy change resolve most of stafe provider faxes problems or

aregsome stitl open to dispute?

H
E

The policy changes affect some but not all of state provider tax concerns,
Afier review of our interpretation of the law, we have ¢larified our
interpretations of three types of taxes. First, we have determined that one
of the types of taxes we questioned — those imposed on providers based
on patient days or the occupied beds — are indeed uniform. In addition,
we have determined that States do not need to subnmit a new waiver
request for 8 tax under 1ts existing waiver if there is 2 uniform change in
the rate. Thirdly, HCF A has published in the Federal Register a
correcting amendnent to the uniformity test in the regulation lowering the
threshold for allowable tax programs based on regional variations, enacted
and in effect prior to November 24, 1992,

These policy clarifications and corrections will apply to all States, and we think
that certain taxes in at least 1§ States will immediately be considered permissibie
and require no further review {Alzbama, District of Columbin, Lousians, Ohio,

Mississippi, Montana, New York, South Carolina, Utah, Wisconsin}.

Hov:vever, many issues remain unresolved. HCFA will attempt (o resolve these
issues through discussions with States and will support legislation to assist in '
these efforts. The Administration will support legislation that codifies the tests to
determing that a-tax is permissible and concentrates in the Department greater
authority to work with States to resolve impermissible tax liagbilities in return for
States coming into full compliance, In the development of this legislation, the

Administration will work with States, the National Governors’ Association,

arxt

Congress to address the concemns States bave raised with respect to current law.
If, however, it is not enacted by August 1998, the Secretary will move forward 1o -

complete the process already begun to apply with full force the current law,

Many states have had waiver applications at HCFA for several years, Why

has this action take so long?
i

Reviewin g the state waiver requests has taken longer than we would have
liked. The cvaluation of each waiver request is a lengthy and complicated
process that often requires HCFA to seek additional infermation from
states and for states to resubmit calculations that may have been done in
error, Resolving some of these tax issues could involve lengthy litigation.
That is why the Administration will support a Iegislative codification of
what qualifies as a permissible tax.

Il



FOR INTERNAL USE

6.Q.

1.0.

]

Arc some states getting s better deal than others? Can you say
unequivecally that this policy is being applied fuirly among all the
states?

Yes, we can say that no state is getting “a better deal” than another state.
The HCFA policy has a national application and effect. For instance, all
state hospital taxes that are based on the number of days that patients are
in the hospital {occupied bed/or patient days) or only make a uniform
change in the rate of a tax that is otherwise broad-based are now
considercd 1o be permissible taxes, to the extent these tax programs do not
contain a hold harmless provision.

What is the White House’s invelvement in ¢this issue?

Medicaid enforcement actions are handled directly by the Department of Health
and Fhuman Services, and the Health Care Financing Administration (HCFA) in
particular. As we do for all similer types of policy issues, the White House and

the (?fﬁce of Mansgement and Budget have reviewed HCFA’s policy
interpretations. However, the White House has no direct involvement with
comphance actions affecting specific states.

i

|

NEW YORK QUESTIONS

8.0Q.

The “correcting amendment” would change the generally
redistributive waiver test threshold from 0.85 to 0.7, Is it true that
this new number benefits only the State of New York? Is this anether
attempt by New York to get some sort of special fix? Why is HCFA so
:Icte;‘mined te give NY special treatment in the first place?

While it 1s HCFA’s understanding that the State of New York is the only
State that has a tax program of this vature, the correcting amendment is
1ot an attempt to give the State of New York preferential treatment.
HCFA 15 simply bringing its regulation into compliance with the
Congressional intent,

Page 3"



FOR iNTER?SAL USE

92.Q. Nejv York’s Governer and Congressional Delegation have made it clear that
no less than a “hold harmless” outcome {(meaning the state owes no money to
the'Federal government) to the Administration’s review of provider taxes
would be acceptable. They may feel that HCFA’s failure to give them a hold
harmlcss will harm the State’s Medicaid program. Don’t vou care about ilic
hespzfals and the poor prople that the Medicaid program serves?

A, First, the President’s record of support for the Medicaid program is longstanding
and clear. He fought long and hard to ensure that the program would not be block
granted and that guarantee of health coverage for millions of Amertcans would be
preserved.

L
Second, the announcement today makes clear that New York cannot be held liable
for over $1 billion in regional provider taxes that were previcusly in question.
Thls is - without question -~ the largest provider tax that New York relied on, and
wday s action relieves the state of major budgetary concerns.

i
H

'Z*éziz:é, the outstanding provider taxes still in question are just that - still in

question. HCFA will be contacting the State asking for more information if
needed on some of its taxes, NMew York will have the opportunity to provide
imformation to illustrate that their provider taxes are consistent with the law,

But let’s be clear: to maintain the integrity of the Medicaid program and the
confidence of the taxpayers whe support it, we must be certain that the Federal
Treasury is not impermissibly being tapped to underwrite costs that are the
responsibility of the states. To not do so would damage the integrity of the
Medicaid system and would be unfair to those other states {end the taxpayers who
support them) which are in compliance

LG, ’I’hz{Mayor’s Office, the Governor’s Office, the New York Hospital
< Association, and even Al Sharpton are threafening to sue the Federal

Government over this provider tax issue. Do you have uny response to these
threats?

A. They certainly have the right to sue, but we would hope that these parties would

allow the Governor's office and the Health Care Financing Administration to

work through either an admioistrative or legislative process that meets the

Administration’s criteria before they pursue a lengthy and potentially expensive

legal respornise,

¥

’
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FOR INTERNAL USE

11.Q. What about the issuc of the constitutionality of the line item veto and Senator
Moynihan’s indication that he supports a challenge of the President’s veto?

12.Q.

|

We believe that the President’s line item veto power authority, which was

authorized in statute by the Congress, would be upheld in any court challenge.

Doesn’t your action leave New York $500 million in hole? The state is
claiming that you are still leaving them with a huge liability that will
jeopardies their ability to run their Medicaid program.

The amount of the provider tax dollars that may be out of compliance is unclear.
It is true that HCFA does have questions about some of New York’s provider
taxes. The agency will request more information from the state about these taxes,:
and rthe state will have the opportunity to provide information to illustrate that

their taxes are consistent with the law,

1
|

POLICY QUESTIONS

13.Q.

How will you make sure vulnerable people are not hurt, or kicked off
Medicaid rolls if the federal government recoups its overpayments
from states?

The Administration’s record of protecting Medicaid and the people it
serves is well documented. One of the major reasons why the President
vetoed the 1995 Republican budget bill was its intent to dramatically

reduce its Medicaid funding and eliminate the guarantee of health care to

low income and disabled Americans. It would not support policies that
disadvantage Medicaid beneficiartes. It is, however, HCFA’s
responsibility to run this program in a way that is fair and consistent across
all states. Such management will increase the public’s confidence in the
Federal oversight of the Medicaid program.

Page 5
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FOR INTERNAL USE

14.Q,

15.0.

What is impermissible about provider taxes? What does *broad based
and uniform” mean?

lmfzermissib[c health care related taxes fall into three general categories:
taxes imposed on groups not listed in the statute or regulation (“bad
c§a§s&s”); taxes returned to the mxpayers (“hold harmless”™); and {axes that
fail:the broad based andior uniformity waiver test. In general a broad
has%xi health care related tax is one that applies to alt members of a
recopnized class or category. Uniform health care related taxes mean a tax
which is levied at the same rate for all those in a particwlar group or class.
A “hold harmless” means that the taxes are returned to the taxpayer at the
expense of the Federal government.

How much in total dooes the Federal government expect to recover?
H

Rf:{:if}var}‘ is not HCFA’s primary goal; it is to end the use of impermissible taxes.

L

H

There is no precise estimate of how much money is of stake since audits must be |
performed to determine the exact amount of revenue collected from impermissible
health care related taxes. However, based on initial estirnates through March
1997, HCFA estimates the total amount of impermissible taxes to be between $2

and $4 billion.



ALL STATES ~ GENERAL POLICY LETTER ‘

Dear Stabte Medicaid Direcior:

We are writing to inform you of several policy interpretationg
whicn the Health Care FPinancing Administratien {HCFA) has
recently adopted. These interpretations relate to the Medicaid
VYoluntary Contribution and Provider-$pecific Tax Amendments of
19981, Pub. L. No. 102-234 § 2(a) (codified at section 1903 {w] of
the Social Security Act (the Act)), and related regulations, and
were adopted as part of a review of HCFA's policies in the areas
of provider taxes.

As you know, the Medicaid veoluntary Contribution and Provider
Specific Tax Amendments were enacted to limit Federal financial
participation (FFP} in States’ medical assistance expsnditures
when the Btates receive funds from, among other sourges,
imparmissible health care relavted taxes. Under the Act, States
may continue to receive FFP with respect to Hbroad based® and
funiformf health care related taxes. According to section 4
1903 (w} {3) (B}, a broad hasad health care related tax meang a -
health care related tax which is imposed with respect to a
permissible class of items or services on all providers in that
clasg., In addition, under section 1903 (w) {3} {(Clof the Act, a:
uniform health care related tax means a tax which is imposed with
respect to a permissible class of items or services at the same
rate for all providers, For those taxes which are not broad
basaed or uniform, the Secratary may grant waivers if she finds
that the taxes in guestion are *generally redistributive,$
purguant %o ssction 1803{w) {3} {E} of the Acc,

In this letcer, we first clavify HCFA's interpretation of ths
requirement that health care related taxes be applied uniforwly.
Second, we clarifyv that, when the Sscretary has granted a walver
with regard to a health care relared tax because she has
concluded that the tax is generally redistributive, a later
uniform change in the rate of tax will not reguire the $State to
gubmit a new wailver reguest. Third, we are reminding Statss of
their opportunity to propose additional classes of providers,
items, or services which the Secretary may consider including as
permissible classes. Fourth, we are reminding States that all
provider related donation revenue and health care related tax
revenue, which includes licensing fee revenue, must be reported
to BOFA on the HCFA-form €4.11A. Lastly, we commlii to working
with &taté& to consider wavs, ilacluding legislation, bo expadice
the iﬁent%fication of impermissible taxes and end their use.

‘ :
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Page 2 - State Medicaid Direstor
First, with regard to the requirement that health care related
taxes be uniformly imposged, the implementing Federal regulation
at 42 C.F:R. § 433.68{d]) (3iv]) specifies that a health care related
tax will be considered uniformly imposed if the tax is imposed on
items or sexrvices on a basis other than those provided by
statute, and the State sstablishes to the satigfaction of the
Secretary that the amcount of the tax is the same for each
provider of such items c¢r aservices in the class. We are
clarifying that HCFA interprets 42 C.F.R. § 433.88(d){iv} to
include health care related taxss on the occupled beds of &
facility or the patient days of a facility. HUFA has concluded
that, to the extent the rate of a nhealth care related tax is Lhe
game for each occupied bed or patient day and the tax is appliad
te all providers in the permissible class of services, a heaith
care related taw program based on occupied beds or patient days
will he cansldered uniformly applied. Previcously, HCFA had
interpreted the Act to require that the tax be applied to all
beds or agi days to be considered unifoxm.

Second, whare States have sought and obtained waivers for
existing health care related tax programs, HCFA is clarifying
that a uniform changs in the rate of tax will not require a new
waliver. 7o the extent a State makes no other revisions te an
existing health care-related tax program {(e.g., modifications Lo
provider or revenue exclugions), HCFA would not view a uniform
change in the tax rate as a new health care related tax program.

Third, section 1503 (w) {7) 1A} (ix) of the Act sbates that the
Secretary may establish, by regulation, clagses of health care
items and services, other than those listed by statute. The
implementing regulation, at 42 C.F.R. § 433.855 apecifies 10
additional permissible clagses of items and services. In _
addition, the preamble to the implementing regulation indicabtes
that the Secretary will consider adding additional classges if .
States can demonstrate the need for additional designations and
that any proposed class meets the following criteria: 1) the
revenue of the class ig not predominantly from Medicaid and
Medicare {(not more than 50 percent from Medicaid and not - move |
than 8¢ percent from Medicaild, Medicare., and other Federal
programs combined): 2) the class is clearly identifiable, for
example, by designation through State licensing programs,
recognition for Federal statutory purposes, or inclusion ag a
provider in State plans; and 3) the class is nationally
recognized rather than unique to a State. This is a rveminder and
an invitation to States that they may identify sdditional
classes.

Fourth, section 1903 ({(w) {7) (F) of the Act defines the term Htaxi}
to include any licensing fee, assessment, Or other mandatory
payment . Therefore, any licensing fee applied to the items or
services listed by stabute and/or regulation must comply with the

¥



Page 3 - State Medicaid Directorn

law. - Furthermore, section 42 C.F.R. 433.56{a} (19} requires that
for health care items or services not listed by regulation on
which the State has enacted a licensing fee or certification fee,
the fee must be broad based, uniform, not contain a hold harmless
provision, and the aggregate amount of the fea cannot exceed the
State's estimated cost of operating the licensing or
certification program. Secbion 42 C.F.R. 433.88({¢) {3} states
chat walvers from the uniform and broad based requirements will
automatically be granted in cases of variaticens in licen s_ng and
certification fees for providers if the amount of such fee is not
more than $1,000 annueally per provider and the total amount
raised by the Scate Erom the fees is used in the administraticn
of the licensing oy certification program. This is a reminder to
States that any licensing or certification fee imposed on
providers of health care items oy services is considered a health
care related tax,

Furthermore, sectbion 1803{d} {6} {a} of the Act requires that
States include in theiy guarterly expenditure reports,
information related to provider-related donations and health
care-related taxes, Thig is & reminder to report all provider-
related donation revenug and health care-related tax revenug on.
the HCFA-form 84,114

The Administraticn remaing committed to ending the use of
impermissible taxes. Failure to end their use undermines tha
integrity .of the Medicaild program and would be unfair to those
States that are in compliance as well as to the taxpayers who pay
for the pregranm. ;
HCFA will! cmntlnue to apply the current provider tax laws. As a
part of this process, HUFA will have discussions with States
individually to understand their existing provider taxes and,
where necessary, to develop better compliance plans that
recognize :the challenges that States may face.

i ¢
The Administration's goal is to end the use of impermissible
taxes as soon as possible. To achieve rapid and full State !
compliance, it is willing to work with States to resolve
impermigsible tax liabilities. The Administration believes that
thig will ‘be facilitated by legislation that codifies the tests
£o determine that a tax is permissible and concentrabes in the
Department greatey authority te work with States to rasaolve
current tax liabilities in return for States coming into full .
compliance. In the development of this legislation, the i
Adminigtration will work with States, the National Governors
Associaticon, and Congress ©o address the concerns States have «
raised with respsct to current law. If, however, legislation is
not enacted by August 13458, the Sscretary will move forward to
complete the process already begun to apply with full force the
currsnt law, »

[,
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If you have any questions concerning these policy clarifications,
pleass contact your regional office. ,
Sincerely,
i

+

S3lly X. Richaxdson
Director
; Center for Medicaid and State |

= Operations

¢ All Regional Administrators

All HCFA Associate Regional Administrators
ivigion of Medicaid and State Qperations
Les Partridge

Amarican Public Welfare Association

Joy Wilson
National Conference of State Legislabures

Jennifer Raxendell
Hational Governors' Association
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MEMORANDUM TO THE NT Q,*%’(

ee: ‘i"icc Presiderff. Erskine 8owies ‘Bruce Reed, Gene Qperlmgfq‘f ﬁ : m
L b g
FROM: (;brzs Jennings R 4/? ‘Q
: A
RE: i;iEW YORK AND THE PROVIDER TAX ISSUE ‘

Today, DHHS announced the results of its policy review of Medicaid provider taxes and ifs
policy changes regarding New York, In brief. they announced (1) policy elarifications that
clarify that certain provider taxes previously in question, including New York's regional tax,

are permissible; and (2) support for legislation that expedites identifytng impermissible taxes
and ending their use. This is the culmination of an intensive process that involved HHS, OMB,
DPC/NEC, Legislative and Intergovermmental Affairs, the Office of the Vice President and other
senor staft .

BACKGRQUND
Financing scheme and the law limiting it. During the late 1980s, many States established
financing schemes that had the effect of increasing their Federal Medicaid funds without using
additional State resources. Typically, States would raise funds from health care providers
{through provider taxes or “donations”™), then pay back those providers through increased
Medicaid payments. Since the Federal government pays at least half of Medicaid paymients, the
rovider taxes or donations would be repaid in large pant by Federal matehing pavments. Using
thiz mechanism. the State was left with a net gain because it only had to repay part of the
ﬁaviéer tax or donation i originally received,

Because provider taxes and donations were effectively siphoning off potentially billions of

dollars from the Federal ?reaszzry, the Congress limited states’ use of these schemes in a bill

enacted by P‘remdem Bush in 19’92 {hg sahsgguent rega%aﬁ&ry mier’;}reia?mn of these imits was,
shatonrand-the nad {iaverors Associgtion in 1993,

States’ continued reliance on impermissible provider taxes and our enforcement record.
Despite the new law and the regulations, many states continued to use provider taxes that ot least
appeared 10 be out of compliance. Ty date, these possibly impermissible taxes total an estimated
mngz future, could cost biltions mote. In response, HCFA issued letters and
discussed its concerns about certain taxes with states, but -- for a variety of reasons -- never took
any final action. Unfortunately, this has meant that a number of states continue usin ¢ these taxes.
believing that HCFA might never enforce the law, or that if they did, they could seek recourse
through the White House or the Congress,

| %
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The New Yerk provision in the balanced budget. To ensure that New York would never be

vulnerable to Medicaid provider tax enforcement actions. Senator Moynthan and Senator

D’ Amato suceessfully added a provision w the Balanced Budget Act to exempt ail of its provider
xes (it has dozens}. both retrospectively and pr{}ﬁ;}ﬁ*ﬁt;%@ from disallowances, Both in writing

and orally we repeatedly objected w Ihis prOVISIon. NVIDIEIVET,WE Frovided alternative statutory

language that would have forgiven about §1 billion. As you know, however, the Senators

{through their staff} rejected our offer and insisted on their original provisions.

Line-item veto and New York’s reaction. In announcing the line-time vete on August 11,

" we raised concerns about the cost and ramifications of singling out as permissible one state’s
provider taxes. Although our actions were generally viewed as responsible and defensible by
those who know the program and/or who are budget experts, the same clearly cannot be said of
New York's political establishment. The Govemor’s office, the New York Coogressional
delegation, the Mayor, providers and unions reacted strongly and negatively to the veto. Among
a host of complaints, they charged that they were singled out and were never made aware that this
provision could be subject to the line-tem veto. Most recently they have criticized us for our
delay in getting back to them and our willingness to support fixes for the other two vetoed
provisions withtéu{ addressing their problerm. ;

TODAY’S AC’{‘ TONS. The line-item veto of New York’s special provider tax waiver i
provision accelerated a review process of these tax policies that was already underway at DHHS.
This process has yielded two results. First, HCFA is issuing a set of policy clarifications in a
letter to State Medicaid Directors. This letter clarifies how DHHS will implement the law and
regulations on states’ use of health care~related taxes for their share of Medicaid,; this letter will
be viewed as good news for at least nine states. HCFA also released a notice in the Federal
Register containing a correcting amendment to the regulation to make it consistent with
Congressional intent; this will make New York's regional tax permissible. ;
1 i
The State Medicaid Director’s letter also includes an announcement of our support for legisiation
that (a) lavs out in statute how (o uifznufy !mpwmssabie taxes, and (b) weu id prm'zde enhanced

authorzw ze the %ecretaw o firs

b‘y a {iatecermzn - -‘»’wgustl 9‘&38 = no i%zsiaﬁoz‘i is passed HCF& wzli aggzessweiy e:rzferce zts
current policies.. {Attached is a one-page summary of our actions today )

Need for legislation. The Administration’s goal in these actions is to work with the states to end
the impermissible use of provider taxes. Given the staggering size of the ligbilities for some
states, we agree that this is best accomplished through negotiation. Specifically, we are
interested in imémg reductions in some or all of siates’” retrospective labilities for disconunygd

f such taxes w Flowever, the administrative ;m}cess that HCFA has at its
disposal offers many opportunities for states (o continue to stall (as they have done in the past),
More importantly, final settlements must be approved by the Department of Justice which may
take a hard line in terms of recouping retrospective liabilities. This could force states to look for
a legisiative “rifle shots™ 1o fix their particular problem, or 1o go to court.

(]



Conseguently, we think that the best way to bring states to the negotiations is through reliance on
a legislative strategy. By strengthening the Secretary’s ability to negotiate. we avoid the
uncertainty inherent in an ordinary administrative process. By stating what type of legislation we
would support, we get ahead of the rifle shots and possibly prevent them, as well as to get the
Congress invested {albeit reluctantly) in developing a mutual solution to the provider tax mess.
And by offering 1o clarifv our wayvs of identifving impermissible taxes, we may engage states that
have concerns about our interpretation, thus possibly preventing suits. These incentives are
reinforced by threat of a deadline for passage of such legislation {August 1998) that triggers an
aggressive enforcement action by HCFA.

Reaction from New York. Today’'s briefing of both Governor Pataki's staff and the New York
Congressional delegation seemed to go quite well. They appreciated the resolution on the states’
regional tax and seemed to accept that our legislation approach was much preferable to an
immediate administrative enforcement action. We explained to them that the law and our current
regulations would have forced us to publicly state that some of their provider taxes appear 10 be
impermissible. Having said thig, they certainly would have preferred an action that
retrospectively and prospectively forgiven any potential Hability; in other words, they want the
provisions we line-item vetoed. As such, as of this writing, it is unclear what public posture
either the Governor or the Congressional delegation will take.
|

Reaction from other states. Although nine other states benefit from the new policy
clarifications, it is news of our support for legislation that caught the states’ attention at our NGA
briefing. The dozcn Or 80 states that have wzdeiy u&eé provider taxes appeared 1o view zhzs

- iscussion and eventually pegotiatic

ww&m@w states that &zzher ended their provider tax use or
whe never used them to begin with viewed our action as 100 mz}g;};mm We communicated to

all the states that we have not -- and will not - change our opposition 1o the use of provider
taxes. We simply stated that we are looking for the most ¢ffective way to end all states’ reliance
on impermissible taxes.

Next steps. HCFA plans on immediately reaching out to the states to obtain updated information
about the status of state provider tuxes. There will probably be Congressional interest in
knowing how we plan on pursuing our legisiative strategy. John Hilley believes that we should
have an Administration bill, but that we should not intreduce it until we have had sufficient time

N to achieve more investment in the details of the bill from the Congress and the states. We will
keep vou apprised of developments,

1]



=

H
H
H
]
]
¥

SUMMARY: MEDICAID FROVIDER TAXFES

What is being released. Today, the Department of Health and Human Services (DHHS) has
sent @ letter to State Medicaid Directors. This letter clarifies how DHHS will implement the
law and regulations on states’ use of health care-related taxes for their share of Medicaid. There
will also be a notice in the Federal Register containing a correcting amendment to the regulation
to make it cc;nsmstent with Congressional mtent,

The State M%:dicaid Director letter also includes an announcement of our support for legislation
that {a) codifies cuwrrent regulations that contain the teyis to determine that o tax is permissible:
and (b) would concentrate authority in the Department to resolve impermissible tax liabilities if
a state comes into full compliance by ending the use of impermissible taxes. This legislative
approach may more expeditiously end the use of impermissible taxes. If, however, by August
1998 no legislation ts passed, the Secretary will move forward to complete the process already
begun to apply with full force the current law.

Why action is needed? States’ use of impermissible provider taxes poses a major threat to
Medicaid’s fiscal integrity. During the late 19805, health care provider tax programs were used
to moerease Federal Medicaid funding without using additional state resources. These schemes
contributed to the doubling of Federal Medicaid spending between 1988 and 1992,

Today, a number of states continue to use potentially impermissible provider faxes. To
maintain the integrity of the Medicaid program, we must be certain that the Federal Treasury is
not impermissibly being tapped to underwrite costs that are the responsibilities of the states. To
not do so would be unfair to those states (and their taxpayers) which are in complisnce, |

H
Why now? This review, which has been on-going at DHHS for many months, has drawn
increased attention recently due 1o the line-item veto of a Medicaid provider tax provision in the
Balanced Budget Act. Under this provision, all of New York’s over 30 provider taxes would e
deemed approved. The President vetoed this provision because it was too bread and singled out
a single state, for special treatment. However, he promised that DHHS would intensify its |
review of 118 tnterpreiai:on of the taw for New York and all states. Today’s action is a result of
this review, | '

1
1

[mpact on \;W York. One of New York’s major concerns have been that Medicaid regulations
have not grandfathered the State’s “regional” ax. Given evidence of Congressional intent for
this tax treatment, the Administration will publish a correcting amendment to the regulation in
the Oct. 15 Federal Register. This action relieves New York of over $1 billion of provider tax
liability,

No final resolution on New York's other provider taxes has been reached. However, HCFA will
be contacting New York and other states to gather further information on taxes.

Impact on other states. 10 States will benefit from the clarification that the Department is
providing today. States will be contacted with requests for additional information. It 35 our
hope that all states and their representatives will work toward legislation that protects the
Federal Treasury as well as treats States fairly as we move to ensure that oll states are in
compliance with the taw (D.C., Alabama, Lousiana, Obio, Mississippi, Montana, New Yok,
South Carolina, Utah, Wisconsin]. .



Qctober 3, 1997
MEMORANDUM TO THE CHIEF OF STAFYF

ec: Sylvia Matthews, John Podesta, Bruce Reed, Gene Sperling, Frank Raines,

Rebm Emanuel, John Hilley, Mickey Ibarra, Jack Lew, and Josh Gotbaum _
[
FROM: Chris Jennings
; ,
RE: NEW YORK AND THE PROVIDER TAX ISSUE

On Monday, we (DPC, OMB and HHS) will brief you on the status of our Medicaid provider tax
enforcement plans for New York and other states who may be out of compliance with current law
and regulations. As you well know, this issue is extremely controversial. Therefore, it is
critically important that the we have Administration-wide agreement and understanding on how
we will announce our position on outstanding provider taxes and on how we will subsequently
negotiate with affected states. This memo provides you with background information to help
prepare you for the Monday briefing.

BACKGROUND

; t
Financing scheme. During the late 1980s, many states established financing schemes that had
the effect of increasing their Federal Medicaid funds without using additional state resources.,
Typically, states would raise funds from health care providers {through provider taxes or
“donations”), then pay back those providers through increased Medicaid payments. Since the
Federal government pays at feast half of Medicaid payments, the provider taxes or donations
would be repaid in large part by Federal matehing payments. Using this mechanism, the state
was left with a net gain because it only had (o repay part of the provider 1ax or donation it
originally received. This led to an unprecedented drain on the Federal Treasury — the major
reason why Federal Medicaid costs more than doubled between 1988 and 1992,

The law and regulatory interpretation of the law. Because provider taxes and donations were
effectively siphoning off potentially bilhions of dellars from the Federal Treasury, the Congress
Hmitted states” use of these schemes in a bill enacted by President Bush in 1991, It is important
to pote that the subsequent regulatory intorpretation of these limilg - the very regulations that we
are now planning to enforce -- was negotiated with the states and the National Governors’
Association in i1993,



States’ continued reliance on impermissible provider taxes and our enforcement record.
Despite the new law and the regulations, muny states continued to use provider taxes that at least
appeared to be out of compliance. To date, these possibly impermissible taxes tolal an estimated
$2 to 4 billion and, in the future, will cost billions more. In response, HCFA issued letters and
discussed its concerns about certain taxes with states, but — for a variety of reasons - never ook
any {inal action (called a “disallowance™). Unfortunately, this has meant that a number of staics
have continued using these taxes, believing that HCFA might never enforce the law, or that if
they did, they could seek recaurse through the White House or the Congress. (It fact, since we
do not have a good track record on enforcement, budget examiners st CBO and in the .
Administration have already vwritien off Federal revenue raised through these provider taxes; this
is important to know since it means we could waive past “abuses” retrospectively and it might
not be scored as a cost.)

The New York provision in the balanced budget. To ensure that New York would never be
vulnerable to Medicaid provider tax enforcement actions, Senator Moynihan and Senator

Y’ Amaio successfully added a provision to the Balanced Budget Act to exempt all of its provider
taxes (it has dozens), both retrospectively and prospectively, from disallowances, Both in writing
and orally we repeatedly objected to this provision. Moreover, we provided alternative statutory
language that would have addressed about two-thirds {over $1 billion worth) of the problem. As
you Know, %zaw?ver, the Senators {through their staff) rejected our offer and insisted on their
ariginal provisions.

Linc-item veto and New York’s reaction. In announcing the linetime veto on August 11,

we raised concermns ahout the cost and ramiftcations of singling out as permissible one state’s
provider taxes. "Although our actions were generally viewed as responsible and defensible by
thase who know the program and/or who are budget experts, the same clearly cannot be said of
Mew York’s political establishment. The Governor’s office, the New York Congressional
delegation, the Mayor, providers and unions reacted strongly and negatively to the veto. Among
a host of complaints, they charged that they were singled out and were never made aware that this
provision could be subject 1o the line-tem veto. Most recently they have eriticized us for our
delay in getting back to them and our willingness to support fixes for the other two vetoed
provisions without addressing their problem.

Review of prm’ridcr taxes in New York and other states. In August, we began a review of the
options 1o address provider taxes in New York and other states. At the time, we well knew that
this action would force us to finally attempt to move to enforce laws against provider taxes in ali
36 siates that may be out of compliance. We also knew that we had to take this position to
support our justification for the line-item veto that no individual state be singled out for special
{reatment.

Wednesday's actions. We believe that our discussion with New York next Wednesday about
their provider tax status necessitates that we concurrently release similar information to every
other potentially affected state. Three types of actions resulting from this comprehensive review
will be announced. First, HCFA will clarify its interpretation of the law and correct the
regulation affecting one of the largest New York provider taxes. These policy clarificattons will
provide relief to 10 states, the largest amount {over $1 billion) going to New York,



Second, HCFA will issue letters 1o 9 other states notifying them that one or several of their taxes
may be impermissible. Two more states, New York and Louisiana, will also receive this news,
but it will be in a letter that also provides some good news about ether provider taxes in their
states. HCFA will immediately contact these states to begin discussions. The letters do not
contain final decisions nor are they legally binding; however, they tell these states that, without
further information, HCFA could conduct an audit.

Third, HCFA will ask another {7 states for more information on one or more of their provider
taxes, 1o assess if they are permissible. (Ning other states who are in one of the wp two
categories will get similar requests.} For these states, we simply do not have sufficient
information to é&:termine the legality of at least some of thelr taxes, As we discuss this issue
with these states, however, we will also make certain they are aware that they may be eligible for
waivers that make their taxes permissible and/or that the provision of additional information may
well clarify the legality of their taxes. [NOTE: All states affected are listed in the attached '
document; doliar amounts are not listed because we will not know them until/uniess the states are
audited.] 5

+

! ,
Discussions und negotiations. The follow up 10 these letters will be, we hape, immediate f
discussions between HCFA and the states. Qur primary goal is to protect the Federal Treasury
prospectively.  'We may have to trade getting only a fraction of the retrospective disallowed taxes
in return for expeditious agreements to prevent future use of impermissible taxes. However, the
Department of Justice, which must approve all settlements, has not yet decided how it will
evaluate these settlentents. This information s crucial to HCFA’s ability to negotiate with states
in good faith.
Implications. Very few of the states who recetve notices will be pleased. For example, although
HCEA is relieving approximately two-thirds of New York’s past impermissible tax elaims (worth
over §1 billion), there is still af leagt 3500 million in taxes that HCEFA probably cannot consider
legal. The New York delegation has already put us on notice that nothing less than a *hold
harmless” solution is acceptable. They define this as meaning that they want us to waive all
current taxes both retrospectively and prospectively; in other words, they want the pi‘f}VZSlOllS we
line-item vetoed.

Those states most displeased will be the 10 others recetving letters that say that we believe that
one or more of their provider taxes clearly appear {o be out of compliance. They are: Hawaii,
Hiineis, Indiana, Louisiana, Maine, Massachusetis, Minnesota, Missouri, Nevada, and Tennessee.
Governor Carnahan, who met with Jack Lew recently to discuss Medicad issugs, made it clear
that he considers his taxes legal and will go to court if necessary, There ts no question that
Missouri has the largest problem - they could owe nearly $1 billion.

Another complication is that we anticipate that many of these states will appeal to you or the
President to over-ride these prelinunary or subsequent decisions. Since 113 18 an enforcement
action, we all need to be extremely careful sbout mtervening. We must ensure that you and
others who ngh% be talking with Governors are well briefed on the igsues, arguments and
ProCEss,

|
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Finally, some states will ingvitably seek legisiative solutions, like New York’s balanced budget
provision. While we probably should not encourage this action {for the same reasons that we
vetoed the New York proviston), we also should not foreclose the possibility that some type of
comprehensive legislative clarification could be helpful as we aim to end the practice of
ilegitimately using provider taxes.

Roll-put strategy. Obviously, our rationale and process for explaining our enforcement actions -
is crucial, DPC/NEC and OMB are working with HHS and HCFA to ensure that we have an
effective roll-out. This will include how we provide information to the Congress, the states,
interesicd providers and unions, experts who will validate our enforcement action and influence
elite media coverage, and -- of course - a carefully orchesirated New York strategy.

We will provide more details of the roll-out on Monday, We thought providing you this
information first, however, would facilitate a more efficient discussion of this issye and how we
are going to deal with it.



!
% DRAFT: Provider Tax State Letters, October 8, 1997

Thirty-six states in total will receive letters. Since most states have multiple health care-related pm‘viéer
taxes, these letters contain multiple findings about one ore more of these takes.

Onrly permissible tax [

Permissible tax & more information needed ) J 10 permissible
Permissible tax, impermissibic 1ax & ore information needed 2

Only possible impermissible ax 3 ‘ {1 unpermissible
Possible impermissible tax & more information needed 6 : :
Only more information needed 17 47 more information
TOTAL ; 36 states 48 (ypes of findings
Permisgible ;

v b . H
n Policy revision: Change regional tax
(2) Policy revision: No longer need waiver for aniformity test (oecupicd beds / patient days),
(3} Policy reviston: No fenger need waiver for uniformity test (uniform change in tax rate).

Impermissible
{4} Tax program appears 1o not be broad based (impermissible class of providers).
{33 Tax program appears 10 aot be uniform {fails generally redistributive waiver test).
{6} Tax progran appears to fail hold harmless rule.

¥
More Information Needed
N Tax program waiver requires wore information.

(8 Licensing / user fees requtire more information. e
State T Permissible Possibly | Mare Infarmation |

- Impermissible Needed
Alabamas v {2} v{N
Arkansas v {7,%)
Conhecticut v {7, 8}
District of Columbia v (2) :
Florida v {1, 8)
Geargia v (7,8)
Hawaii ? v (6) v ()
lilinois . v {6} v (8)
Indiana ? v {8}
Towa v {8}
Kansas | v {8}



State Permissible Passibly N More Information |
Impermissible Needed

Kc;ziaci(y ¥ (1, 8)

Louisiana V2 v (6) vig

Maine v {5}

Muassachuseits _ ¥ (5 ‘

Michigan ] v (8) '

Minnesota v {#) v (7

Mississippi | {2y

Missours vV {6} v (8}

Moatana v (2)

Nebraska , w78

Nevada f o (5) W (8)

New Hampshire: v {8)

New York E v (1.3} # {4, 5} (7,8

Ohio } v (3)

Oklahoma . {7, 8}

Oregon ; v {7, 8

Pennsylvania ! ¥ {8}

Rhode 1sland ¥ {7 B}

South Carolina v {2}

Tennessee v (6} v (7,8

Texas vl

Utah vV (2) 40

Yermont v {8)

Washington v {15

Wisconsin ; v (2)

TOTAL: 36 STATES* 10 11 27

* NOTE: 12 states have more than one type of {inding (e.g., both a permissible tax and one that needs

more information) so thai there are mare findings (48) than there are states receiving letters (36).

:
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Briching: Modicaid Provider Taxes
October 6, 1997

1. Brief historical review

Media:;aiéi growth in the early 1980s; 1991 Congressional / Bush Admin response

The Bals}nced Budget Act, the line-item veto and enforcement follow-up

2. HCFA’s review produces three general categories of provider tax (in 22 statesh:

A, Permissible taxes: 10 states

H

B. Potentially impermissible taxes: 9 states, plus 2 that also have & permissible tax

C. Additional information requested: 3 states, plus 6 that also have permissible

and/or potentially impermissible taxes
3. Difficult issues

4. Process
Implcmeintalion of normal compliance process
Negotiations
Law sui!i& and/or legislative recourse

8. Release and rell-out strategy

Congress, States, other interested parties” briefings

Information Package:

. HOFA press release

. 1~page summary

. fact Sheet

. Questions and answers (internal)

- State summary {internai}

- State Medicaid Directors letter
- Federal Register notice

- Sitate-spcciﬁ{; letters
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