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MEMORANDUM TO ERSKINE BOWLES 

FROM: 

cc: 

SUBJECT: 

Fred DuVal fiji 

John Podesta 
~ack Lew 
Sylvia Mathews 
Bruce Reed , 
,Elena Kagnn 
~ynthia Rice 
Mickey Ibarra 
Lynn Cutler ,, 
Governor Chiles 
! 
,, 

GovernOr,.ChilJs will be calling you tomorrow morning on the subject of Indian Gaming and the 
Enzi AmcndmJnt which is in the Interior ApproJlriations bill. Nevndn Governor Bob Miller has 
n simiirtr call illlo John Podesta to discuss this issue. You'll recall that we expected Governor 
Chiles to raise this issue in his meeting with YOL1two weeks ago. I have attached the briefing 
materials from that meeting. He lllny also raise tobacco recoupment again and these briding 
nwtcrials arc al:so provided. 

Our oPPositionl!o Enzi has be,eo coosisteot and I have rC]1catcdlyeonvcyed !hati!O the many 
(iJsappollltcd governors-who feel very strongly about indwll gmlllng. We arranged a conkrCllce 
call recently bC,twecn Jack Lew nnd a group of democratic governors (including Governors 
Chiles and tvlillcr) so that they could express their opinions on this issllc. Yet, sensing our 
position rellwills unchanged, they arc trying to incrcase their pressure. Their opposition and our 
position is intellsc. 

Mickey, Lynn Ld I agree that you should take the call. Additionally, we agree that our best 
course ofactiOl:l is to try and gel Enzi out of the bill before it arrives here so as to avoid a more 
visible and difficult fight at our doorstep between the governors and the tribes. , , 



THE WHITE HOUSE 

WASHINGTON 

September 21, 1998 

MEETING WITH GOV.:RNOH LAWTON CHILES (D-JlL) 

DATE: Scplcmber 22, 199& 
TIME: 2 OOp m, 
LOCATION: Chief of Slaff7ffic 
FROM: 	 Mickey Ibarr 

Fred DuVal P 

), PUlU'OSE 

I 
Governor Chiles has requested 3 meeting with you on behalf of the Democratic Governors 
to discuss tobacco. 

n. BACKGROUND,,
• 

Go'vcrn6r Chiles w<tnts to meet witl, you to discuss tobacco and the possibilily of requiring 
~tates t~ fund cl.!ftaill priorities in cxchang-c for Medicaid rccouprncfU protC1:llOIl. The 
Domestic J)o!icy Council will be providing a dct;1ik:d briefing of the points that Govcmor 
Chile:; will raise with you.

: 
The Natiollal G~)Vcrnors' Association has stated that its top three priorities for 1998 are 
tobacco :recoupmCllt protection, expandiftg Ed~Flcx to all states and resolving thc Indian 
Gaming issue. Governor Chiles willllo( raise Ed-Flex with you. howev~r, he may raise the 
issue of IIIdian G;:;ming (sec attached talking poiuts,) 

I 

In adc:ti!:m to tcb;!cco and Indian Gamlng. Governor Chiles may also raise the FICA 
exemption d .....cision with you. The GOVCJtlOfl'i h::!vc long supported a FICA eXdillption the! 
would h~!p minimize ihe costs of fU11IIing jlublicly-fillldcd work programs for welfare 
recipicm's. They have pressed for this Ttcll.:>llry ruling for one and a half years and arc 
becoming imj)rlt;ct)t \\'ith the a!~lOunt of time it has tnkcu to finalize the lUling. Governor 
Chiles has been tile lotldest voice in expressing his fnlstralroo. Please see DPC's attached 
hackground and talkiil£ points paper On this issue. 

. . , 

The final suuj..:ct thaI Governor Chiles could potentblly raise is thaI of cost allocation, 
Represcntatives fl"Om all 50 SLl\cs have met \\.'1111 representatives from OMIl, the Domc"stic 
Policy Council, and IGA to discuss tbe r,cw cost a!loc<ltion guideline!) as required by the 
1998 Anriculture Research BilL The Sl(1\CS identifier. 25 areas of CC-HCCt'll and BBS was 
able to satlsfy all uut (hree, Illcluded among the outstanding issues is whether the 
AdmillistrnttQIl wil! seck to recover Medicaid administrative dollars ill tbe upcoming 



MEf:T!NG WITII GOVERNOR LAWTON CHILES 
I'AGE TWO i 

, 

Congressional budget battle. Please see Dile's attached bckground and tarking points, 
paper Qry this issue, , 


I 

I 

III. !'ARTICIPANTS 
I 

Go\'cmcir Chiles 

Charlie Salem, Director, Slate of Florida Washington Office 

Druce Reed 

Fled DuVal 


I 

!V, PRESS PLAN 

Closed Press, no stakeout 

V!. ArrACHMEl';'TS 
" 

T"bacco background paper (provided by DI'C) 
indian Gaming background paper 
Cost allocation background and tn!king points (provided by DPC) 
FleA background and talking points (provided by DPe) 
AUonj<:Ys

I 
General letter Oll tohacco 

Biography of Governor Chiles 

, 
, I 



THE WHITE HOUSE 

WASHINGTON 

September 21, J998 

, 
MEMORANDUM FOR THE CHIEF OF STAFF 

I 
Bruce Reed 

Elena Kagan 


SUBJECT: Tobacco U!l.dlilil 

This memo (I) advises you ofreccnt conversations we have bad 'With an attorney for the 
industry, which1corlfirm that the industry has no interest in expanding its expected settlement with 
the states, in the way suggested by Dick Scruggs, to include the federal government; (2) infonns 
you of a recent NGAlNAAG proposal that Congress pass legislation eliminating the federal 
government, '5 claim for a portion oC state tobacco recoveries, and outlines a compromise p:-oposal 
thar Govctnor Chiles may suggcSl10 you on Tuesday; and (3) ou1lines a ncw idea of Bruce 
Lincscy;,s to try to usc the sta(c settlement discussions to gain dear FDA jurisdiction over 
tobacco products, 

]. Meyer Kaplo\,.'. the outside counsel for Philip Morris, told us last week that the industry has 
no interest in bringing the fedc:-al government inio its settlement discussions \vith the states. (Our 
Initial conversations with Koplow took place the week before last, but Kaplow took some time to 
speak with his clit:nt and get back to us,) Accord:ng to Kaplow, the indl1s~ry docs not think it 
mJkcs scnse 10 UP5Cl thc sta~e negotiations, giver: hew close lhey arc to succcss, in order to 
pt;:BtlC a broader settlement whose prospects of completion arc highly uncertain. (Koplow, of 
course, speaks"'Jnly for Philip Morns, but ifPhilip Morns is not interested in talking with us, we 
can bet that no one else is either.) 

J;j explaining th:s conch;sion, Kaplow fin;;t notcd the legal complexilies involved in craftlng a 
comprehcmive settkmcm -- in particular, Ih::: difficulty afinsuJating the liability protectIons and 
Ihe FDA provisions from !ega! cha1lenge, Although he :hought there was Home chance or 
rc~olvillg these i~sucs to all partlcs' satisi:lction, he $;lid (correctly) ~hat we would have to do 
much hard wo~~!bcfofC knowing \-vhctbc:' s:lch a resolution was possible. Koplow also noted the 
practical difficult,lcs illvolved in the SCl1Iggs scheme; for example, he believes that the states 
would um agree 'to any arrangement lim! would subtract punitive damages from their share or the, 
money. FimtHy, Kaplow stressed the "psychological" difiicultics of attempting to reach an 
agreement The iriduslry, according to Kaplow, Si:llply doc:; not tlllst us; it fcars that we will bow 
(0 poli!ica! prcss:m::. and increase om dcmnnds during negotiations. 

i 
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, 

Koplow left open (he possibility that the industry would want to deal with us separately a1 

some future tirric, ancr it had completed the state settlement He noted that Philip Morris wants 
, 

-tu resolve all g<;iVcrnment clai:ns, including potcntial claims by the federal government. He 
implied that the kind of deal Phl!!p Morrls contemplates would not necessitate legislation and 
would include (1) money, (2) FDA jl:risdiction, and (3) certain marketing restrictions excluded 
fi'om the state s~ttlcmcnt (in part so the industry has something to offer the federal government). 
He d'id not specifically raise liability protections in this context. 

I 
2. The Na:ional Association of Attorneys General (NAAG} wrote a IcHer to Congressional 
leaders last week urging them to pass legislation before Congress adjourns to "clarify that the 
Hcnlth Care Fin,ancc Admlnis:ration should not assert any claims against state tobacco recoveries" 
(lettcr attached)_ We can expect the NGA to support this dcmand strongly; indeed, Republican 
Governors probab;y have talked already with Senator Lott and Speaker Gingrich about moving 
this legislation. :A set of talking points prepared for Democratic Governors, for usc in a recent 
phone cali with the'Administration, urges us to support the legislation, as docs a lctter, that 
Scnator Graham just sent you (talking points and lettcr attached). 

Govemor Chiles is mcet:ng with you Oit Tuesday, primarily to discuss this issue. (As you 
know, F!otida has a very spedal interest illlhc issue because it is Of.C of four states to have 
complct',!.d a scttlement with the industry) Chiles ~may urge you to support a bill that simply 
eliminates the federal government's claim to any tobacco recovery, as described above. His stalT, 
howcvc:. has suggested that Chiles may come in with a compromise option, predicated on the 
agrcement we rcached with the NGA in the context of the McCain legislation. Under this 
apllroach, the fc·deral government would renounce its claim to a state recovery only when the 
state agreed to use half its money on a menu of seven items: child care; child welfare; the maternal 
and child health block grant; tbe s-ubstance abuse block grant; the safe and drug free schools 
program; Eisenhowcr education grants; and the state match for the childrcn's health insurance , 
program (subject 10 a six perce!:t ceiling). TI:is approach would give cs exactly what we wO~lld 
l1<lvC gottell fro"!:! (he "stat I,; side" of the ~'l;;Cain Icgislation; and we should seriously cons:der It ~~ 
especially given the alternative :cgislat:on that the NGA and KMG arc proposing. ,, , 

Wc should ~otc (hat any propOS2J restricting the federal government's ability to bring claims 
against the stale~ will involve scrious budget issues. The Congressional Budget Officc currently 
projects that the federal government \\'ill recoup $] ,2 billion ovcr fivc years from state tobacco 
settlemenls; \vc can expect the Office to score even Chiles's compromise approach at 
approximately that amOUI1t. The Governors S".lpposcdly h,avc agreed on a pln:l to reimburse the 
federal govcmmc:H for 11:1;; COS!, under which they would divide ~bc cost mllollgst thcmsclvl:s 
based on their sl,arc of the :0:,:1 fi~~t!lcmcnt fdllds OMB is currently c\'allla{ir~g this proposaL 

3, Bruce LirldJcy bas proposed a more ambitious p[;w for using our rccoup:ncut claims as 
Icverage to get somethi;)g out of a state settlement Under thc Lindsey pl<m, we \vQuld drop our 
recoupment cJaillls ifa state agteed to (l) take 45 pc:'ccnt of the money unrestricted; (2) usc 

, I 
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45 percent orthe money for tbe seven items on our menll; and (3) give over 10 percent oftnc 
money to a "toit fimd" which would pay legal judgments against the industry. If the judgments 
failed to exhaust the tort fund, the remaining money in Ihe fund would return to the unrestricted 
state pot Con~ersely. if lhe judgments exceeded the Ion fund, the remaining liability would come 
QuI arthc restricted siale pot -- and iftha! too were exhaus:cd, would revert to the industry, In 
exchange for th".is potentially valuable bcnclit the incustry would agree to FDA jurisdiction -~ if 
pos!uble, through the seuit;mcnt itself; ifnot, by dropping its oppositIon to legislation., 

The great tirtue oft11i5 scheme is that it could make the stale settlement partly our viewry' 
if everything works correctly, we would achieve the important goal offull fDA jurisdiction, The 
scheme. howevh, raises at Ic.'lst three questions, First, we maY not be able to convert this deal 
into an drcctiv~ guarantee of FDA jurisdiction, The legal difT;culty of getting regulatory 
jurisdiction through a settlement is helghtened in this scheme beC<'tuse we probably could not be a 
party 10 the agreement; moreover, the industry'S assurance that it wouId not fight a legislative 
solution (even ifit is believed) hardly guarantees the result we want in a Congress replete with 
FDA~haters, Second, even if we could surmount this tHob!cm, the states may well refuse to 
consider thiS plan, given that it puts morc that} haJf of their money at risk of going back to the 
industry for legal judgments. Third, the lefi in our own party may react with outrage to this 
agreement: arguing that we effectively have "bought" FDA jurisdiction by granting the industry 
relief from liability. We would have to explore these questions more thoroughly before pursuing 
this option. 

I
I 

I 



Indi:!n Gaming 

TBlking Poi!1(~ 

~ 	 Wc arc !'cry ;)\\'3rc: of tbe concerns expre.')scd by the Governors on this issue. 

• 	 We havc expressed our opposition to the Enzi-Scssions Amendment because identities 
tribes a right \0 g:l!ning granted by JORA. without the benefit ofCoIigressional hearings 
or to tribal consuit:1tiOfl. 

• 	 Thcir are legitillute concerns on both sides about lhe appmpriatc scope of gaming, These 
are approprio.ting the suhject of Department of Inlcrior-lend negotiations which are 
currently taking pb.ce and which, we hope, will proollcc conscnSus between the tribes and 
the statcs on amendments to lORA that \,-'ould improve the compacting process and 
incrc,lsc rcgulntory capacity. 

Govcrnors,.along with the nation's Attorneys Gcncml, nrc CHlTcnt!y in negotiations with Tribes, 
the !)CPOrtjiiCtH:of the Interior, <l.nd the Depal1mem of Justice, to find feasible solutions to 
concerns both parties have with the Indian O;;uniug Regulatory Act (lORA) 

',' 

IGIZA \\'as enacted to allow Indian tlihc$ (he Opportll:llty 10 pu;suc gaming for c~onomic 
development OJ) Indian lands. Under lORA, Tdbcs nrc only authorized to conduct c!nss HI 
g:uning opcra~ions if such gmniog is permitted by lhe st[ltc. Fm1hcr, a tribe can cO!lduct class III 
gamlr:g only under two CirCmll$(anccs: 

• 	 pursuant, to a !!lu(u:1lly agrecd-llpon '1'1 illa! Statc COltlj1:'Ct; or 

• 	 in cjrcl!n~~>(;;!lce~ II: which ~tatc~ 1;lil10 negotiate:l compact III gond faith. JGRA 
au\ho!'izc~ {he SeCl ctnry !O issue "procedures" 10 define U)¢ mHurc and scope of 
authoriz::tl gaming <lctl viri;;:s, IGRA only ~mll:or izcs tbe Secretary to issue "procedures" 
after states have been provided with a full opportt:aity to negotiate compact terms. 

Under lORA, tribes wer~ gH'cn the right to file .suits dit:;etly against states to prompt state:; to 
negotiate Ill:.:: potcntial tcn:H; of gami:1C comr~\ct$ witb t! ibcs. In Seminole v. Floridn, JIG US 
1114 (J 99G) , the U.s. Supr...:me eoan held tl::11 a state m:ly a$$CI1 t\n EJcvel:(h Amendmcnt 
imaumity defcnse' t~ avoid :I lawsuit brought by a tribe a~!cgit1g tbat Ihe Slate did not ncgotl<ltc in 
good I'::lith. As n result nftbis decision, SiniGS C;lll Jvoid entering into good faith ncgoti<lllQI1S 
with Indj~Hl tribes without concern about being subject to suit by tdbes. 

Under {bese circumstances, the Sccrclary's mnhorit)' 10 issue "JlI(lccdurC5" may prQvide tbe ollly 
<l\'CI1UC fol' ;'lllowing Indian gnmlug aClivj{ics to occur in 51:1..ICS that arlo\'.' or permit nOll-Indian 
g:mllng. 



I 


The secrc,ar)'lpublished 0 propos..:rl nile on January 22,1998. The proposed regulations, 63 Fed. 
Reg. 32.89 (Jan. 22, 19(8), arc intended (0 provide an adntinistr:ltivc rcm<.:dy for Indian trihes 

•
\VhCfl a Slille fails (0 negotiate in good rai{h \'.:itl! an lndian tribc over the term;; and conditions of 
a trjbal~state compact a.'i required by lGRA Sucb a remedy would be avaiJnb!c when a sln:lc nol 
~}J)ly f,'1ilcd to bcgotia!c in good faith, hut nls,') successfully asserted a sovereign inmmnhy 
defense 10:1 FMc;al coun action hmugh! about by a trihe under fORA Such a defense was · .fcwgnizcd by;thc Supreme Court in the SC:lliaolc dcc:sion. The Dcparonent is cmfcntly 
reviewing cOn~mC:11S thai have b.:cn provided on the proposed rule. 

The Enzi~Scs5ions Amendment to the FY 1999 Interior Appropria(ions bill passed the Senate 
under unanimous consent on Tuesday, September I5. The Amendment would continue Ihe 
current morJtoriur:l on the Secretary's approval oftrihal-slatc compacts not first approved uy the 
state, and wouid prohibit the Secretary' from prolllulgating the proposed rules which provide a 

•
procedure for class IIIlndian gaming in the absence of a compacL 

I , 

I 

• 

•.. 
'.. 
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~i 
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fjNVlHONvpr-n AriQ 
PUBLIC WORKS 

VETERANS AFfAIrtS'l!:lnitcd ;5tatcs ,;3cnorr S!;Lf!CTCOMMITTn Q' 
INTElllGENC(WASHINGTON. DC 20510-\1903 , (NERGY AND NAttln/\.', September 15, 1998 '~ 

\Dt~:;O;:~TIlc Honorable Erskine E. Bowles 
I 

, (Y I~J,
Chief ofSwJf 10 the President , fJlt\.<{Ii.!Y', 
l1H:: ·White House ':S-. ~L-
1600 PelUlsy!vania A venue cr .~~~\Vashlngton; DC 20500 ~. i-0 ,~

(; Sf" \ 
Dear ML Bowles: ~( 
I sincerely appreciated the opportunity to meet with you on September 15, 1998, to discuss i-]
fllL'ncrous m~tua.l areas of interest. In order to track these issues more efficiently, I thought that f \ 
it would be ~e;?ful to give you a brief outline of my CO:1CCrr.s as they relate to each ofL~cse ;/ 
subjccts. \\~crc appropriate, I have enclosed more de:ailcd information on p<:....ticl:lar issues. (~ 

, l5 
First, tiS you kno\v, in Al:g'JSt 1997. thc State of Florida settled a lawsuit \\1th the tobacco 

illdustry,;or 6vcr cleven billion dollars. Govcmo; Chiles has begun to usc tllCSC funds to 

implement a11ti~tobacco proGrams and to fund the largest childrer.'s health insurance expansion:n 

the Stale's history, IJnfort\lnately, by laying claim to settlement funds as federal Medicaid 

doU:us, the Health Care Financing Administration 6rcatens to scuttle Governor Chiles' 

ini~iatives and leave n;;ndrec.s ofthOlJSallds ofFlorida'$ children uninsured, It is my hope that 

wi:h the Adminisl:ation's support, we ca;l clar:fy legislatively !hat sd~lcment f'tmds belong to the 

settling slate. :101 to the federal government ln fact, :he ,National Governors Association ranks . 

this issue as its lOp priority for the remainder of the session, I would very much appreciate the 

oppo:1unity to \\'ork together with you to solve this critical problem. 


Second, during debu:e OVCf the Agriculture Appropriations Bill, I sponsored an amendment 10 

add emcrgcr:r;y funds to scvcral acconnts within the DcpartIIH!nt of Agriculture 10 address the 

needs of Florida ag,."iculture resulting Irom the extensive fires and extreme drought that occurred 

in thc slalc over the course of this year. "Il)!Sllrnencimen! WJS accepted by the Seaate pending a 

fcvic\\' by the Administration of the total dollar value of agricuit1.!rc disasters nalicl1'Aldc. 1 

lmdcrsland through my cOG1munica~iQns with the Office of Management and Budget that the 

review referenccd in this amendment has become a pac"i of a la:ger effort by ~hc Administration 

to icictltify supplemental funding :iccds. My staff has informcd me that the OfJice of 

Managc:ncnt nndJ3uoget providcd a firm date of Thc.rsday, September 10, J 998 for the n;vicw of 

supplement:;! (cl:dir.g needs to be cO:llplclt:d. To n:y knowledge, this infom~~tion has lIot bee;"! 

rckn:o:cd due to sC\'cr.ll pcnd:ng, but unidentificd, policy issues. 


I WOUld like 10 ~c Updo.led (;1) the following inforn:3tion: (1) When will the Admidslratio:l'S 

revicw or dis;lstcr w~cds be rdca..,,>cci? As you know, tbe retention of the Florida flmds fof dis3stc •. 

mitigation iii 11;c !999 Agriculture: Appropriali8r.s Bi:l is subject (0 your release of this 

documcnl: and (2) what a:'c the policy issue::: lx'.kg reviewed as part of th~s FOccss? 


http:sC\'cr.ll


Third, since early this summer, the Nuclear Regulatory Commission (NRC) has been operating 
with only three out of the five statutorily required commissioners. The NRC is in desperate need' 

,J of a full commission 5taff10 address. the risi~g tid.c of rel.icensing applications from the nation's,,! ~S· nuclear power plants, and to streamlme the licensmg reVIew and approval process. The two (2) 
{\i' /" current candidates are: (1) Greta Dicus (D), a reappointment; and (2) leffMerrifield (R), a new 
/" appointment. I would ask "that the Administration expedite the nomination process for these (2) 

; two individuals in order to ensure their approval by the fuJI Senate prior to its adjoununcnl. 

Finally, as a follow up to our September 9, 1998, phone conversation, I would like to re-iterate 
my strong interest in the appointment of a White House Commission to examine the issues 
surrounding seaport safety and security in the United States. In order to continue this effort, it is 
necessary for the Administration to issue an Executive Order that would establish the White 
House Cornrnission on Marine Transportation. It is my sincere hope that an Executive Order 
could be issued in the upcoming weeks, and that the commission will be fully functional at the 
National Marine Transportation Safety Conference, which \\'ill convene on November 17-19, 
1998, in Warrenton, Virginia. 

J thank you again for taking the time to meet with me, and assisting me in moving these issues 
forward.' If there is anything else that I can do to be of assistance in this matter, please do not , . 
hesitate/to let me know. 

".) 

Sincerely, 

Enclosures 



STATii Of DElAWARE 
0f:FtcE OF TKE GG'IIaINoo 

, . 
MEMORANDUM, 

TO: 	 DEMOCRATIC GOVERNORS 
, 

FROM: 	 GOVER.!"OR TOM QlU'ER. NGA CHAIR 
GOVER"'OR PEDR01ROSSELLO, DCA CI:WR 

DATE: ~, . September 17, "98, 
SUBJECT: 	 DGA CONFERENCE CALL SPMTODAY 

- : - ' 	 --...:------::--:-;-- 
It is unlikely tllnt eith<:r ofus will be able to pa:rtlc;p.rt in !oday's conference cdl with 
Erskin; B'owl~ and Jack Lew. Ho'Nevcr. it is imperative thILt we u¥. this opportunity to 
raise., ftwnber of issues ofhnportance to governQrs. v"e have anaclJed talking points on 
three top priorities: Ed~flcx, loba.cco recoupmt':ntl and Indian Gamioi. and are asking that 
you raise thc::;e issues d~ today'S call, 

It is likely that the Administr.1tion "ill play a ~ey role in mcennss with Congressional 
leaders: to hammer .out an ovetall deal to fund the: government for th.e next year. Whitt: 
House suppon for these tOP priorities is criticaL 

ED-FLEX 

• 	 [xplltlliio~ of the current Ed-Flex DClno~!'itratiCln rU"Qgr:am tbisycar is a top 
priority for Democratic gO"'ernoN and ~GA. The President propo.ed in 
February at the NGA mccting to extend: Ed~FJe;( to all statu that meet certain 
criteria. NOW is the time to ext.end Ed..~1ex fo all states. 

, 

• 	 NGA '\1I'orked l\"ith Senstors WydcD and Frist and with R£rrescntarives Castle 
snd Ror:mcr and with the Adroinstrari-oD. in draitine a bipllrti!an bilt to ellSure 
that the n~. flexibility includes strong ~ccountabllity rcqui,remetlt.~ 

• 	 Many stat~s are duing ll'emcndou.~ thlngr: in the aN'a of sebno) reform - tbe 
;najodty o:rstates paned Bcco\Jl'ltabill~:and das:!! sixc reduction initiati~es in tbi~ 
·ltgi51sti'\'e "~cuion. Thi~ fiexibility wUl enh3nCc Jhe rcl'onns that are tAking place 
in tbe states. ' 

I 

I 
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• 	 Some DcmopralS havc e>qlzessed some _=nthat Ed·F1ex would eventually lead to 
an cduCIllion block gran. (.imilar to wha1lb~ Dollars '0 Ibe Classroom bill trl<d to 
aceomplish). Govcmors oppose IhaI bill; however. there i. strong bipartisan support 
for Ed·Flo<. j;g·Flex does 1'01 allQw stat!!> 10 Ellll,bm. fcdq:al. ~. !!lid local fi!ru!.:I.. 

• 	 furthermore, Ed·Flex could actually eircullwCnt the push til> .ducation block gran.. 
while ensuring that the new flexibility eomes only wilh roquisltc oeeountabiUty 
because: 1) States must haYe- (;stablished pJaos for school improvement and must be 
accountable'for results; 2) states must be '\\"illing to grant local school districts waivers 
ofstal<: rules; and 3) it will bring greater coordination to the administration of federal 
ed_tion progmns< 

• 	 The Ed·Flex bill i. budS<t ,<\llraL 

TOBACCO RECOurMENT I'ROTECTIDS 

• 	 HCFA "",I leiters \0 all states lasl year assezting the federal govemment'. rights over 
stat. tobacco settlemenl doUars using an o!"cure provision in federal Medieald law. 
Wilhoj>.l ttpealoftha, prevision all states with senlemcnt> end ._ that .<!!Ie ID the 
n)lU",:&mld 1,0 teq!liTed!rr lieFl\ to give mrus: Wu! halfof!heir td!lemen. dollars to 
th~~edcral gov.rnmmt< • 

• 	 lICFA's logic is that sino:e the lawsuits '\\~e brought on behalfof the stat.eIfcdornl 
program Medicaid that the federal governri:tcnt deserves its share. 

• 	 Howev't."t, mC$! st8~es have little or no Medicaid ehi~ involved in their lawsuits. 
Most states assert a variet), of claims including consumer protection, fraud~ 
rac:ketectirig, antitrust violations and health care costs 

• 	 States brought these soits u:jth no assistance from the feder.1l Sl,")vim'unent and the 
fuderal g-J0=mment mmns the ability to sue for 1heir own costs in foderal programs 
such as Medic~ and Vetaans. , 

• 	 Without repeal of the HC.'A recoupment pro"ision stl1te .settlement funds ""ill be: 
tied up for yean lO .tIe,eotiation and/or litigation with the fedenl govcrumenL 
The funds will be uoitV2i1ablc for state ~r'Ort!C t(! cu.rb tecD smoking.. improve 
chUdren" bealtl. or expand child care and oollc.t1on programs. < 

• 	 There P Republican le3dership ~uPllort for providing all.statu with protectioD 
from rICFA recoupment.. They arc yea:dy to atucb this pTotcdion to th~ 
contlnuing rt"Solution to fl.l.nd the government. 

, , 

• 	 GOVCTUon ha'f'c n~rced on a fni:chal1is1U to pay for this promloD with each state 
with a s4!ttlemcnt paying. pnlportlona.1e Ghare 1:'1 offset tbe Sl.2 bnliol\ cost over 
S yCti'J to the tedenl gavcmtDcnt. 

http:pnlportlona.1e
http:feder.1l


INDIAN GAMING 

• 	 The Enzi-Scssions Illllent!men'to ,b. FYI999 mterior appropriations bill passed the 
Senate under unanimous consent on Tuesday, ~ept 15110. 

, ' 

• 	 The Amendment would continue th. cmrent moratorium preventing tho aeerctaJy of 
the U.S. Jnl£.rior from using federal funds to approve tribal_Ie cOmpaets thot have 
not fitSl been apptnved by the state, ... required by I.",. 

• 	 The amendment would also ptnhibit the =etary !ionl ptnmwg.1ing a regulation or 
implementing a ptnced",,, Ihn1 <Quid ~t in tribal Class 1ll gaming wthe Bhscnee of 
• tribal-SUite compact or from going fo!Wal'd with allY proposed lUIe 00 1bis /!mtter in 
FYI 999. 1,, 

• 	 Uader the Se=.ary ofInteriors' proposed rule, tribes can by-pass stW:s when they 
feel s"'to, are hot negotiating in good faith and wh"" stotes ..sert sovereign imimmity 
in court pro~eedings, 

. 
, 
" 	 ' 

• 	 The ~..\y" proposed lUIe would preempt swes' authority Utlder existing laws 
and would give tribes incentive. to avoid negotiating gambling cor:n.pac.ts \ll'itb statctl. 

. , i . 	 ' 

• 	 Governors ted trot since tho Secretary's inherent authority includes the responsibility 
to protect the intcfCSts ofthe tribes, there would be a serious conflic;:t of interest whr:rc 
tile Secretary assom; judgmeDI oVer dis:plltcs be"""". stat.. nndtribes. 

• 	 The Enzi - Ses.ions anlcndment docs not affect I!urre:at Tn"bal-Sbte gumbling 
compacl:t that an: already in effectT Tht$" .mcndmc:nt would also continue to give 
tho Secretnry the ability to approve compacb: mutuany agned to by Tn"bes aud 
Statc=s. 

I 

• 	 Govenu)t~: along with the naHon's A«oiltey~ General are cunently in 
ne~otiatiuns with Tribes, the Deparlmenr of Iuterior, and the DeparboeDt of 
Justice, to fihd fea5ible solutions to conc~rm b<lth paitin ha:ve w~th the Indian 
Gaining Regulatory Ac!. 

• 	 Governo:r, urge the President to include' the Enzi - Se.ujons amendment in a CR.; 
giving aU interested putics time to come to :In. sgrecllumt. 

http:cor:n.pac.ts


NEW INDIAN TRUST LAND 

NGA POSITIQN 

The Governors want a concurrent role in federal decisions regarding new trust land and the 
recognition of new tribes. In addition, NGA believes Congress should require a state and tribe to 
reach binding agreement on the application afstate and local taxes before new trust land is 
acquired by tribes. 

CLINTON ADMINISTRATION POSITION 

Under the Clinton Administration, there is now a notice and comment period before land can be 
taken into trust for tribes. The notice period allows states and localities an opportunity to raise 
their concerns about the transfer of land into trust. In addition, as of February 1994, the federal 
regulations require the Governor and state Attorney General to be notified as interested parties 
when a group is asking for federal tribal recognition. 

However, the Administration strongly opposes requiring tribes to enter into binding agreements 
on state and local taxes before they can take land into trust. This would undermine tribal 
sovereignty and the ongoing government-to-government cooperation currently underway between 
a number of tribes and states that are voluntarily negotiating joint taxation agreements. 



,. 

BACKGROUNIJ ON INIlIAN GAMING 

The Indian Gaming Regulatory Act of 1988 (lORA) set out a broad framework for states 
and tribes to negotiate individual gaming agreements, or "compacts," that describe the types of 
gaming tribes are pcrrniued to run on their lands. The key issue of negotiation between states 
and tribes typically centers around the scope of gaming that will be allowed. Permission of Class 
III gaming (e.g., slot machines) has been a major point of contention between states and tribes. 

Last year, in Seminole Tribe of Florida v. Florida. the Supreme Court ruled 
unconstitutional a provision in IGRA which would have pcnnittcd a tribe to sue a state in Federal 
court for negotiating in bad faith or refusing to negotiate at all under IGRA. The decisi~n raises 
questions as to what remedies exist for tribes when states rcfuse to negotiate with them. 

The Interior Department announced an Advanced Notice of Proposed Rulemaking 
(ANPR) on May 1, 1996 to give all parties-- states, tribes, and others-- an opportunity to submit 
their views on what types of procedures, ifany, exist for the Secretary to facilitate gaming where 
a state has failed to negotiate with a tribe in view of the Seminole decision. The ANPR closed in 
July 1996. Secretary Babbitt had previously indicated that the Interior Solicitor would make a 
recommendation by the end of 1996. No recommendation has been released to date. 

NGA l'OLICyi 

The'NGA opposes any move by the Secretary of the Interior to'develop procedures 
allowing gaming where no tribal-state compact exists. They view this as a move by the Secretary 
to usc unilateral authority to permit tribal operation of Class III gaming. The NGA also supports 
amendments to IGRA to ensure that Governors arc not required to negotiate with tribes on 
gambling devices otherwise prohibited under state law. 

CLINTON ADMINISTRATION POLICY 

The Administration continues to support Indian gaming as a viable means of economic 
development for many tribal nations. Seminole docs not prohibit the voluntary negotiation of 
compacts between tribes and states. Indeed, more than 100 tribes have compacts with 24 states. 

Comments received by the Interior Department from the ANPR remain under review. 
The Interior Solicitor is expected to make a recommendation soon on whether the Secretary has 
the power to inv,oke administrative procedures to allow for certain forms of gaming, or whether 
the matter should be handled legislatively. 


