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May 2, 1994 

, Ms ~ i £ur14ent 
Mental Health Association in Texas 

8401 Shoal Creek Boulevard 

Austin, Texas 78751 

Dear~< 
'!'hank you for your leloter of April 5 concerning.lohe upcoming 

conference between the Senate and House of Representatives on S. 
349, the Lobbying Disclosure Act. I appreciate the opportunity 
to discuss your concerns. 

You indicate your support for the reporting threshold in lohe 
senate version of the bill of $5,000 per organization for each 
semi-annual reporting period. As you know, the House vereion has 
a throshold of $2,500 for eaoh semi-annual period, which the 
Subcommittee I chair raised from the $1,000 level in the bill, as 
introduced, in response to concerns expressed by the non-profit
community. '!'his is an issus that must be addressed by the 
conferees. 

Most small, local non-profit organizations would not have to 
register under the $2,500 threshold approved by the House. 
Accordinq to Internal Revenue service data t almost two-thira$ of 
all ~on-profits that report lobbying expenses to the IRS would 
not meet the $2,500 semi-annual threshold ($5,000 annually), and 
the vast majority (more than 99 percent) of non-profits do not 
report any lobbying expenditures at all. My subcommilotee amended 
tha bill :to allow a non-profit organization to use the IRS's 
definition of lobbying expenditures to determine if 110 has 
reached the semi-annual threshold, a provision that is now in 
both the iHous8 and Senate bills. Moreover, a non-profit ' 
organization thalo spends more than $2,500 for lobbying 
expenditures (under the IRS definition) in a siX-month period
still would not be required to register unless it has an employee
who spends 10 percent or more of his or her time lobbying the 
Fad4ral Government. 

You also sU9gest that non-profits be allowed to use the IRS 
rulee tor disclosing their lobbying contacts with legislative 
branch officials, while followinq the Lobbying Disclosure Act's 
requirements for disclosing contacts with executive branch 
officials., I have several concerns about this proposal. . 

!
First, the proposal may be outside the scope of the 
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conference on the Lobbying Oisclosure Act because neither the 
Senate nor the House bill includes special rules for disclosure 
of lobbying contacts by non-profits. Second, I suspect the 
different disclosure rules for non-profits' leqisl~tive branch 
lobbying and executive branch lobbying would be more complicated 
for non-profits to comply with than following the Lobbying
Disclosure Act's uniform rules for all lobbying. 

Finally, it would be unfair and misleading to allow non
profit organizations to avoid disclosing certain lobbying 
activities While other organizations lobbying the same officials 
on the same, issues must disclose these activities. For example,
following the IRS rules for contacts with legislativG branch 
officials would allow a non-profit organization to avoid 
disclosing lobbying contacts concerning tax legislation 
(lncludinq contacts concerning the organizationls own tax-exempt 
status) or non-legislative matters (such as asking a Member of 
congress to inquire about a matter before the executive branch). 
Such a reporting system would give the public a distorted view of 

\ 	 the efforts to influence the decisions and ~or-prorit 
organizations would argue justifiably that the lobbying 
activities of the business community had been singled out for 
scrutiny. 

You should know that the Subcommittee I chair addressed most 
of the non-profits' stated concerns about the Lobbying Disclosure 
Act's burdens on non-profit organizations that do a small amount 

1'1· of lobbying. As noted above, the Subcommittee raised the dollar 
f 1 threshold and allowed non-profit orqanizatlons to use. the IRS

I definition of lobbying for determining whether they have reached 
this threshold. The "ill also allows non-profits to use the IRS 
efinition for estimatinq 10""ying expenditures within doll~r 

' ategories. Thus, non-profit organizations will not need to '. 
/'Il1, reate separate finanoial accountinq systems to comply with the 

/ ","ct. In addition, the Su"committee moved ~dministration of the 
rogram ~rom the Justice Oepartment to an 1ndependent agency andI ~II pecified that Someone is not considered a lObbyist unless he or

I he spends a~ least lO percent of his or her time lobbying the
I fll sderal Government. We established a three-year statute of 
I U imitations for punishing violations under the Act and a phase-in 

er10d so that lobbyists are not penalized for most violationsI uring the first semiannual reporting period. 

I very much appreciate your commitment to the public
disclosure of lObbying efforts, and I will keep your views in 
mind and discuss them with my fellow conferees as the conference 
proqresses. 

Sincerely, 
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LOBBYING , 

Senate Baokors Don't Plan Lo~byin9 Bill compromise 


Despite strong1opposition:from Common Ca~oe, bac~ers of a lop
byinq reform bill sponsored by Sen. Carl Levin, DpMich91 foresee 
the mealSurc movin9 to the Senate floor atter the Easter recess - 
and do not expect to compromise to sat1sf¥ the influential public 
interest group anytime Goon, ! sourcas Baid tOday. In recent weexs, 
Levin aides hav~ ~xpressed COncern that Common Cause'President 
Fred Wertheimer's opposition could hurt the b11l'S chances ror 
passage. Werthelmer said atter a Governmental Affairs committee 
markup ot the bill late last month that 1t shoul~ include a pro
vision requiring the disclosure of free trips I meals and enter
tainment provided I by lobbyists to members of conqress and their 
staffs -- and declared that without such a provision I it shQuld 
not be passed.' , 

However, key sources eaid:no compromise with wertheimer is in 
the works and that the bill will move to the floor ail i64 tlI have 
not seen any indication ot discussion" between Levin and 
Wertheimer, a well-placed source said. nOn at least one occasion" 
they passed each other in the hall and dit1n't say a 'Word. U A 
Levin spokesman contended Common Cause "ia very proficient in 
sinking this kind of reform eftort~" The spokesman said backers 
already have compromised on the measure throu9hout its drafting 
-- and that no turther changes have been made since the markup. 
Asked if .0 compromise is in the worxs, the spokesman said: IIWe 
have compromised. This bill is readY9" 

Levin's bill would consolidate and expand disclosure require
ments with regard' to lObbyinq or the executive branch. In addi
tion, those who l?oby Congress on non-legislative matters and who 
contact conqressional staff would be required to disclose this 
activity for the !lrst time~ Meanwh11e j the House Judiciary Ad
ministrative La~/Governmental Relations subcommittee is scheduled 
to hold a hearin9! on a similar bill later this month. 

The Congress Daily --- Monday --- March 8; 1993 
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.612 OCTOBER TERM, 1953, 

SyUabue. 3f7 U.S, 

UNITED STATES v. HARRISS ET AL. 

APPEAL TROM THE tl'NJTED 8't'ATES 'DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA., 

No. 32. Argued October i9. 1953.-Ikdded June 7. 1954. 

t. ,A. bere tonstrued. It 30&, 3C7 and 308 of the Feder.1 ReogulAtion 
of IAlbbyjng Ad An! not too Vague and indefmite to med the 
requirtn'ltnLt! of due process. Pp. 817-.62•. 

(s) 1f the leners! ela$s of olItlUIefI to whirl! ...fAtute ill di~ted 
D plAinl)' within iLl! terms, the 3Ul.tute will not be ntrud: down .... 
\'agut, even though marginal C48eS eould be pu' where doubt. 
migbt arise, P. tU8. 

(b) If thia general etas. of offenld ean be mJl;de ooMtitutionAUy 
definite by a re:t.Mnable t:OO,StnlCtWu or tbr 6\atut.t, tile Court is 
under a duty to pve the l\.\.atUIE: l~t COIatruclion, P. Slit 

(d SectMlD 307 limitll tbe eoverage of tbe Act to those "pttBOni" 

(tlcept lIf)Ki6ed political eommilteEtH who 801j;,it. oolleet. or :re
~ivp eontributioflS of money or other thing of value, and then only 
if one of the main pUrpo&e:'! of either the perrons or the contributiObl 
iI to ..id in the a.ccompll.9hmenl of tbe aitbl set fortb in 1301 (a; 
aQd Ib). pp. 81~, 821~. 

{d) Tbe plJ~ set forth in f':!J1'l (a) and (b) are htn! ron

! 
I 

!trued to refer only to "lobbying in its c:t)tnmonly aeeepted sewe"
to direct communication with membel'1l of CoUCte!15 on pt'ndiOl 
or propo.1ed lerislation, Pp. 8~1. 

(e) The "principal purpoae" requirement W&8 adopred merely 
to exdude from tbe ~pe of 1301 those- oontributions: And perroM 
having only all "ineidtntal" pU~ of inftueneilllC legislatioo, 1\ 
dDft!!! oot udude a colltnbutinu: wruch La trubet.a.ntw pa.rt ia 10 be 
lI.M!!d to in8ue.noe !fCi8l&\ion through dirtet cotn.municatioo .ntil 
O:iogrma or a penlOO whollo .acl.ivitk:e io wbelantial part Aft 

diroeted to lnftueneiac lqWatiOD tilrougb di~t oom.mulIle:iUoD 
with CoOlTe$J, Pp, 621-623, 

m There art thret prtrequi!itte: to coverage under §§ 307, 30S 
and 308: (0 tbe "peI'1!OO" mwd bavt solieited, collected or 
rnuive4 «mtributians; ('2) ODe of the main p!.l1'pOSel of BUCO 

• "ptI'1!OU," 	 Ot OM of the rruin purpose:e or such contributions. 
must hne btf,1l to influ~ thc pas$AIe Of' deleat. of lecislatjoo 
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OG-~ ~ Lo~ liA~oIWV1 
I 

t.er.ter to the conferees on H.R 8:1) ,/"OI:Il>Ylng Diaclo.ure Mt
I 

l i, iIt is our understand.ing that the/Senate conterees- will use t~ 
girts provisions of S. 1~35 as guidance in i~. CQnte~nco with ~. 
KOUSA nn the Lobbying DisclQsure Act, N.R. 823. Wbll. the ~~S 
limitations in the S. 1935 do not apply to !:he "",""ut1W b ....... c ... 

'"otG th~.,'. cbange found in Seotion 4 to tile pl.1l:>l1c tin." 1111 
elisclosure la.. would apply to all three branches. TIlts "" • 
bQcau"o E'~r.h branc.lt uo <lonqer has A separate title in the Btbi~ 40. 
Government Act for public financia.l :<liselosure. All are gOV"/",,d 
by .J.tl~ ~.. I '~i : 

We bQlievp that. ad41ncr such. an add1tiQnal repo i.g
requirement to an already eomplieated system 18 not! an efte .tto 
\l:'0 of gO"'Qrnment. resources. .ould not succeed in 81:l.$ir. 
information that is relate" to the fifts rules Of !:Ile eft 1 
brunch (which by tar hJIIR the most public' disclosure tilers), a 
written in a manner that places an untenable burden, on all t'ler. 
regardleao- of. branch. WI? f':h~refore 'request that such an ame ~ 
to tt.e ,,~blic financial eli.closure provioions ot tile Bth1 n 
(jDvernmem, ~l:t. applicablo to t",h~ eXecutive branch not be inc: 
in <he Lobbying Disclosure Act or any otber bill. " , 

Section 4 amends section 102(a) (2) (A) ot !:he Btbic. ~, i
Governmt:ut. Act 80 that in GOtt ing forth "he eliocloBure require~enll:.
for gitts it woulu now readM~ I ! 

i 

I .. , (') 
i I , \-' I ~ The identity ami .(Nrc.. a brief! 

ae6CrlWI,..i,.on. CL.I'lU t.h.e v.lue of, ~ I 
I , , 

(1) all gifts aggreg~ting .or& than the minimal val 
established by section ,7342 (a) (Slot title,S,' U I!)t.ates COdt=. or ~2S0 I "'h1C'h~ver i. gr••tEtT'. reeeive 
any source other tb.an~ a relative of tbe ,npo
indiVidual Cut'lug the: preceding aalend-ar yeAr, e pt 
that any food, 10<lg1ng, or entertaimnent reedv d ,as 
personal hospitall.Ly of An l.ndlv14ual '0.015 n t'be 

'reported, and any gift witb a fair market value of $ 00 
or less. as adjust~d at the e~ time and by th. * =e 
V.lcentage as the minimal value is aeljusted, need at be 

I aggregated tor purpose~' of thie subparagraph, and ; 
, " I' 

Ui) all gifts, other t~an :tuvd., lodging 'Iii ont.1:'~" n~ Ireceived as personal bo~p1tality of an indivIdual', ng 

, 

'*'a value or :j:2C or luore ithat are-.. , 

(I) provieled by a person requir..,j <a ""91.0'*] " 
tile Pederal I<egulation of Lobbying Mt. the I' r' 'gn
I Agents Registration Ace,' or any SUc~e~5Qr A¢t; 


:1 II I 

J , , 
7 

http:hospitall.Ly
http:ae6CrlWI,..i,.on
http:branc.lt


\ 

TI, 

,, 
(II) wOUld Oe proh1lJ.l~.i:11oy oactl_ 715~ of ~~r.l ~' 

ani ted States COde, bUe 'Cor a peruonsl ~r1e~d h 
exception containe(1 in itnvletnf::tlt1ng a;v.l•• ttnd regul~t 
issued pursuant to itl (sic] subsection (b) (1) or u, 
~ection." , 
, 	 I 

I ' The financial disclosure law, as we bave noted b.for** 
very te~hnical, and difficult one to WJl<e 01...& to Uler.. _a 
evary .ffn~t to do so because the reSult of not filing a cOmp • 
financial disclosure Eonn can do; SUbStantial na....--to' 0 • 

reputation ~nd/or pocketbook, This particular proviolCll i8 4r t 
in .. manner to make the disclosurei o~ gUts ""J,IOnant.i"lly 
"iHieult, "nr instance,: 'gift" is a: term that i. defined in 
I Of the' Ethics in Government Act .eetien .09(5) and I,definition pr@sAnr.ly applies to iuems that mst be pW: 
disclosed: Tho term "gift' is defined differently 1n S. 1'3 I,,thuo on tho oama f;n~ncial disclosure report an individ~l 
have to understand that a gift fOr publio financial d18Clu.~ 
110t alway. thO ._ ••• lIift under en.. Lobbying Disclosure 
Furtber, tbis provision requires a tiler to report gifte i
ct::t't.a.in vo.l\lc from a pers(').T'\ who is Irrequired:- to regiater Icertain acts,· not one who has regTetered, This iMkea the 1 Ire;s¥;';~i:::ible fOl: d.oeerm1ni11!J if a per'son or organl%ation.lboU14
registered, not whetber they did register. 

, 	 ! ,
The gifts rules ror the executivoe branch dO not focus on ae! I : wno are ~lobbying· the ag.ney, rn~ividua18 or organizations II ry 

out a wide variety of activities :U.at involve executive b ab' ! 
action ",ne.n:: \.hey ore not "lQbbying" t.he a~eney. ' OUr nlle51 9 rn! 
g1fts frOIn tMoe organ;'ations and individuals as vell, There 0 .,: 
i..'1.. ':'5 ~isC:":;;;'..l:t: l.ule eei\4s tho wrong StignAl in the executive ch 
and bas little relationship to an.executi;~ branch interest 'In 
addition, tilers 1n the executive' b::aneh would b&ve to m.ak be' 
,listinction between tbose gitts prollibited by 5 U.S.C. J 735 d 
those that are prohl.lJ.i.tea purau;.nt to oxeC'ut',1.ve ol'der sine hel Iexecutive branch standards of oonduet governing giftl are • • i 
than the statute an(l dO not moke that diet:inCt.lon. Th 8$ .: ,.disclosure rule that is based upcin legislative branch rule ,,11: ,
become expensive ana unwi~14y fcrltbc axooutiv. b~ancb. 

; . 	 I 

Finally f on a practical uute', tfe ostimate t:hat thA de ~ I
branch use. over 40. OeD copies 'a year of the public fin .1 idisclosure fot1n, ThiS torm muSt 1.>. _pproved by OMS and GSI;, it , 
iR, printed by GPO and stocked and sold to the agencies for it 
use by,ClSA, It is not a simp1e, ,qul.~k or in""Pano1va prOc,'" Q ot I 

i 
thA executive branch to e:hang& I the torm in order to me t •• 
disclosure requirements. For eXBw;pl.:. the lQGt gb..ftg. 0 tb. 
fin.neial disclosure law was also to the gifts provision. t haa 
taken .che executive branch over! J.l tnUntba: to gat the n.~ A.rjt, 
clCUtTAl'u':.es to chanRe the form to Iconform to the law, fortun ly~ 
since ,the last amendment only Changed th~ th~eahold amount. f tha 

I 

j 
,j , 

I 
, ,dL tdSZE&*d ".: 
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gifts that must be disclosed and movad \.ho.~ thr••holY up.......'" 

• t:\fIII_cision' to cont inue to use the 01(1 toma and have agen
attach sOtr.e notice to filers or ~e ICbeJlge of tbra.hold a~ 
w. WAre able to do thAt beeause indivi~ual. tailing ~o racei 
heed that ~otit.ic..t1on wOUld. Only be! u."er 4i.eloQin, rathfli,r ~"1In 
v101ilt-.ing aome statutory requirement ~ And j in order not to WIS. 
Govornment' resources, this new torm will Dot be availal:>la f r 
di.tribut;~ ~til the stocke of thelold torm are de~let.d: 

It this Drovision were to beeomS law, we cau14 bot ouar 
that this O!fice could ensure that altorract tu.~ wao .v&ll~ 
ti.... tor uap., After the effective date of these proposed ctu 
nor do we believe that the info","",tion tnat would .... '''''qu:l."ei!
dieoloced _ and tho. confusion thh ,ohlnge would II\IIJte in • 
enforcetl!ent would justify the expens., , ' 

If you bel1eve that aorne .ddi~ional "leclo.uno requl ~ I:: 
I;ontinucc to Pcir n4?'r:.suaary for the ilegislative bratkc.h 41$ ,
believe that result woul<l occur it section 102 (al (2) (A) IU) e : 
J.n tile tOllow.tng DUlnnAT': I , I . , 

"Iii) for 1ndividu.1R "'ho file,'pursuant to lI\II),ectio" ( ) 9)! Iiand (10)" all gifts, .. o· , 
i I 

We believe. however, that for the sake of those 1.91.1atlv~ b chi I 
inol-ivldu"b wM "",,1<1 be rooquired '0/ fHe under this provis10, be' r 
requirement should be limited to gitts from thoae lIbo VII; Iregistered wl.der the Lobbying Oi.scl nllure Act rather than th08 bo' 
are required to file. In that way the recipient can at lea't b ex 

I 

with the ot!h:t:t administcring tho lobhying law to det.tm.ine he l I 
Idonor h .. filed Or not rather than making an independent jut! nt' 

about wheeher \..In:! donor wac r9quire\:1 tt'l tile. ~ I , ' , 
J,It we can lit: of any ac:eil:t.ance ~"r provid.e any t rt or,,information, plea.e feel free to cofttect my Office. ,, ,,Sincerely, 

I ' . fl, ' 
I' ' , 

I! ,i Stephen D. Petta , 
i ',' 

' 

I. , 

I , 
Director 

,i , • 

, ' 

I I
C, , , 
p.i' 

,I; 
" 

, 
J')' , ' ! ' 

, 

I • LL~,_ssa~ 

http:1ndividu.1R
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~ICRN 1.".uP CFFlC:; ~. DC: • Di'7323'24·'1'" l?t 

I 
I 

I 

~Dngr_ or ttle "nitell 6t1ld 
••11IMIo lie 10$1$ 

I 

I 

I 
, 

! 
Mm114,19!l4 , 

Ifanonhle . PolO)' ! 
SpcU= 
U.S. HoIUlO of RaprelilnIallYOl 

w~&IOtj, D.C. 20m 


DearM'.~~ 
I 

Fall }OU t:IIarB<d .. wkIIlbe ~ty of'eumlnllll file pe2ldlna \obb)' IIItcIm 
1o&lIllllOll· '~t bill') wkII a pi of' ~ a_OIl bow beat III pus 
JapOllI\blf Ie&lalallon. We m cummllllld W tbat JoaI and Want IV do ~ we QIIII III 
coopo!1lle a&h\eY. Illa! .oj<Qi~ After .. CAIwl.lh. mo. IIqJInnlna Jut Fall, .... ~ 
Ibo bill -r III be stnIn._ III ......al ""l'C'lS~ 

W~~Wlilin& II> """"'"' tbat 1hlI1qpd.~,", be.:oNldctcd IIftder 1be ...,ular pmc:edure
of dI. 'ROIl,. eM lIIatlhll pn:>e:aa _ immodllldy. ,.. you know, Ihc kfillAlion hal 
~1 bO!m "'I""'I"d '",m olio HoUIo 111d1oi1o.!y S1Iboommltteo 01\ Admi.oi-.l... Law. W. 
believe olio ioomplt-ity 0' olio cumIIIl .y.- eM olio pondllIJ Ic&iibtion ;oquinIs a l\1li NI of 
-51 :r, _iIdoIoIIoft bylba - 1~ Ccnun!lW wi olio HoUIo MloInIIInIIooo 
commlllell "'1IIeI! IllS jUllsdie!itwl OIl!!!' file &ift rule ...........11. 

1 
~m. people may 1lI101pre( till•• a delayina laCtic, but ..... """'" you U>aI II not out 

Inll!llt. lW/!eT, .... believe. a bUl will pw and ~ .....! ro InIuI'O tha! It IfflImpIitbcI IIIlIat it 
IlIIl!11d.1 andllllat ildoel not ,.,."It In untntended COIllequenCOO. 'nIe eomlllitteo. _ JurlacIll:tIn. 
have 1II"""i"" willi tile delailod, IIIbIIInti"" apO:T1iIe Medel! III ptopetly eddre.u tile Usuu""'lain:';: 1M pendilla btl! ond !!I ...mlne !lie _ III be add_.IIIat .... bo1iO¥e _ 

'IlIeIII m: I 


I 
I., ~ 1Iy1hll .......... U..IodSlOloumllbn:lancJU- .....1I:dD& 

in • . tat!onaI capocl.ty ... bdWt of tamp cnthk:t. 1hII doca IIOC IncI1Ido _ 
dlplo"",,",, of!!olaI or _""'" .m-, or offtoon, of fon:Ip .......m..lI. 

, 

• • i 


The poudifts bill _ not adooj..alely daI wI1h dullMuo of !he inll_ of I\lnda1I 
1._ 1ft '. no ilIilill dIou,elIl ...... .om. of' .. 11 III pniIibll romp .......,_11

from hlrln/i: IObbyllll III an eI!lm III W!I't a dlrpiopolllOlWe 11111_ 1/1 Il1O ..".rive lIIId 
.......U"" F" ~ J<Ml!Inton!. TheIr ~ can be Jepltal:ftTOll Ill"""b !ealdlJlllC 

~~"''''''''mcnt_ ' , ., .,. 

http:capocl.ty
http:CAIwl.lh


"., .... .1....._... .,0.___ ,0'" ••• 

~ l? REPlJlLIa.. u<IP CFFICS _. DC • 5l&?l 

we do DOl _lID InqMF on COIIIlIiudan.I rfahto... die Ytr'f leul we IhouId 
III>eftiIIa IIId~ pl!!l.. requlmnenlllll .....y dw IIIIIkes tho IOpacradon

)'h1l1llOnl ......!bliIIId _ ID IhI AmorIoIo poopIe. 

2. II.. Serr�otOrpalD______I...... Wo have rrad 

YlrtoUl of oooUlbudolls of tbreIgft ...........11 IIId labl!yim "'I""'""tIna ror.ign 
III=- 10 . foundations IIId IqiJIaIM II:MCc orpnlDtInos III !lie coa,rea. W. I/O 

QOIII:mIOd !ho ......... InabladlOl dca I!OI ~ I!IdIIIu _ ~ of OIOIatbwons. 

Iw. .ouId ensure !hal Iq:I.lad.. SOI"Iioe cqinIzaIIIltIIlIId !boIr IIlIIlaICd arpnIz:allons 
be ooverod der !ho new law ID IhaI III Jggphola aut IhaI aI10w die dmlmYelltltm at n.... or 
oWtIn& req remonll. I 

I 
•3. _dy, BnDtb 14bbyt... W. alto believe IhaI !hac I/O ......... Iovernin& 

!laecuavc roqulrcmcnll thai ...... -.monlnland dahteninl. for 1nItara. we .... 
"""oomod die bill', ••rren. ,thruhold for -ml' of .....d.. bronch offlciala is !DO Ilish. 
W. would' !O upond tho eonlon.. of IDbbyll! rope'" !O lDel.d. Imporlllll 1nfomtaII0II ID 
IDaaso pub' a__ and confidence. For _wilpl_. we lu"est: 

o Iullin, pier IpOdfIcity In dlICIOIUre ofE....avo Bran.h oflldli, ....., wbo ....
lpI!ICiIi<aIIy : . by ..llvItiel of fOl.pn1fir and non·p.oftl ofI'OfIl 110 Inn..... policy. 
rqulatiO'ls.i minations. obtain grants, and influence 0Iher ,oyemmenll1 deeiJiOnl. 

o : cquIrIna IftIIIOI' CIIOp\DIIon of 
!
IIIJI"IIdIIIIft:I by ktIIby\lll InID mooIs. 

=..i?;;-~':;:;;;;;;-= 

tbooo IoIIl<IWI and ..uvltlel mUll be diooloocd. ! 

I I 
nIo or 'co_IIIa11.' w. -1DerCaIna1y ......."... IhaI ....... poopIo .... 

appearI.. In the media who purport !O n:prt>at. tbc 'Adminilttalioo·s view <XI poncIInc public 
policy iss. . However.!O the ..... ot our IatGwIedp _ poopIo In not fuII·tIme 
AdmIn! oflicial,. W. are .......DOd Iba1 thiJ ptIOIioo it ~ 110 the pner:tI publlca: 
and OOulj:t1:- potential fOl 11>... by liIowin. a Jelect few 110 plIt 1II1II.. _, ID k&y
puIIIIe 0 L • . 

In • lq:I",nkm IItauId be dooeIapod Wttleh .....kI. at I mInimum, <Ii..I.". tile 
WId, Inll.liab CII' poooIbJo 00Dtlk:a of In!mlll of voIunlllOll, ¥limal parI)'.poId allllUllIlUI Dr 
opo:Ial .+,mOllI cmpl_ workIn& ...t1hlD Bxsudvo IImnch ... _boa Dr!be 
II\dn\il'd.tn .' initWivu by trigcrin, diadolUR rD\ulRmc:nts when an lDdIvidual b ctld.tIed 10 

I , 
I 
I ....... . 
I 

http:II\dn\il'd.tn
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MeetingiNotice 
Special Briefing 

, 
1bplc: l.obbying Reform 

Date: March 9. 1994 
Time: 1:30 p.m.! 

Place: B·1l7, the Capitol 


.- I 

Allho ""l""" d ....Lcodcnbip,lbo PoIiq c-.I_will bold 
• opc;iIl1lriollD& rw ~':t.Ioa!boIJQlliobbylq....." . 
WIIIIIeIda,. MardI hI 1>30 iIlRoomH·227oftho CaplICI. Mr. 
llry'" and Mr. oms. ~ and ,.akl",Momba: of tIlo s.w..
IClnoo on Mlripjlltlll..aw a04 Oov=ont 1oIa1loo.. wlII ow1Ino me . 
Lo\>l:I)'InI ~Ala of 1993, and .. opou daculoion wIlIlbl!ow. 

i 

------ . 




EXECUTIVE OFFICE OF. THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

Washing-t.onl D.,C. 20$03 

May, 19. 1994 
I 

I 


LEGISLATIVE REFER~L MEMORANDUM 
LRM #I-2758 

TO: Legislative Liaison officer -I
,, 

JUSTICE - Sheila F. Anthony -' (202)514-2141 - 217 

OPM - James N. Woodruff - (202)606-1424 - 331 


FROM: 	 JAMES J, JUKES (for) ,, ..... 
Assistant Director for Legislative Reference 

;

OMS CONTACT: 	 Inqrid SCHROEDER (39 - 883) 
Secretary's line (to imple responses); 395-345. 

,, 
SUBJECT: 	 aGE Proposed Report RE: S 1935, Prohibition 

of Lobbyists' Gifts t'o Legislative Branch,,Officials 

DEADLINE: COB Kay 23, 1994 	 i 
I

COMMENTS! Please advise if there are any objections to having 
QGE sUbmit their comments in the form of a bill report to the 
House Judiciary committee. I , 

, 	 I 
OMS requests the views of your agency on the above subject before 
advising on its relationship to th'e program of the President, in 
accordance with OMB Circular A-19. 

Please advise us if this item will, affect direct spending or 
receipts'for purposes of the the "pay-AS-YoU-Go" prOVisions of 
Title XIII of the Omnibus :audqet Reconciliation Act'of 1990. 

CC: 	 I 
IChris Edley 

Margaret;Snaw ~D~nsli'a'"' siron,.)
Ken Schwartz Ml ch,ae 1-Waldman 
Harry Meyers Todd, Campbell 
Adrien Silas Beth Nolan 
Frank Reeder Mel i'ssa Cook 
Bob Rideout Barb1ara Kah low , ,
Ray Kogut Rlchard Loeb 
Bob Dantu:!; Jeff Hill 
Mac Reed Karen Hancox,
Jennifer Palmieri Ji"" f'ofurv



LRl! #I-2758 

RESPONSE ~O LEGISLA~IVE REFERRAL MEMORANDUM 

If your response to this request for views is simple (e.g'$ 
concur/no comment) we prefer that you respond by faxing us this 
response sheet~ If the response is simple and you prefer to 
call, please call the branCh-wide line shown below (NOT the 
analyst's' line) to leave a message iwith a secretary. 

You may a,lso respond by (1) callin4 the analyst/attorney's direct 
line (you will be connected to voice mail if the analyst does not 
answer); (2) sending us a memo or ~etter; or (3) if you are an 
OASIS user in the Executive Office:of the President, sending an 
E-mail me'ssage. Please include the LRM number shown above, and 
the subject shown below. I 
TO: Ingrid SCHROE

, Off ice of Man
, Fax Number: (

Analyst/Attor
Branch-wide Line 

DER 
agement and Budget 

202) 39S-31Q9 
ney's Direc~ Number: 

(to rea

II 

ch secretary): 
(202) 
(202) 

395-3883 
395-3454 

PROM: (Date) 

(Name) 

(Agency) 

(Telephone) 

SUBJECT: OGE Proposed Report 
: of Lobbyists' 
Officials 

Gifts 
RE: 
to 

I 
S 

I 

Le
1935, Prohibition 
gislative Branch 

The following is the response of our agency to your request for 
views on the above-captioned subject: 

Concur 

No objection 

No comment 

See proposed On pages 

Other: 

FAX 	 RETURN of pages, attached to this 
response shee~ 

,, 



Onhcd State:" 	 , 

Office of Government Ethics 
·1LWJ N('w Yorl.: ,Wt"nue. NV:', •."1111(, sou 

Wll~hillp,tno, IJC ltlli'l"}"",\<) I":' 
'I 

il 
May 18, 195UI 

I i 
1 ! 

I 	 I 
Jftm•• J. Jukes {fQr} 1 

I Asslst:ant Dirm;tor tor Legislative ~ference 
.~. ly~. ?,> 

FitOH: (f~~ n"vi ~ 
General CounfleJ 

SUBJECT: 	 OKS ReqUf:.>::>t rOY Views U; S. 1935# Probibition lot! 11 
Lobbyists' Gifts to Legislative BranCh Official. i 

; 
1 	 IThis is in t'esponse to your Leiielative Referral Ke:lItora~. 

LRM 11-2706 1 dated May IJ, 1.994, requel5ting the views ot' the oftiloe ! 
of Govern~ent Ethics (OGE) concerninq S. 1935. The eth'c. 
prOVIGtons ot concern tor t:he ei(e(;\,l.tive J:lranch are contained in 
s£:ct.ionn 4, 51 6, and ll, ,, 

• Sact:ion 4 Ioo'QulO amend the !::thlc8 in Qovernaent A.c:t 1to 
require fHare or pub! ic ~'lnanciQ1 Oi~cloaure Report. tu t"eport l;l I 
<jilts Of 520 or mon!, unless the 9ift. are rood. lodginq, dr' J 

entertninmsnt. Thes. girts must onlyjbe reported it they are qiven 
by a person ~oquirQd to rsgistQr under the Yederal Regulation or 
Lobbying Act, the for~lgn Agents Rogi8tr&tion Act, or Any 8UCC€UI4Qt" 
lct; and ar(.l gifts that would be prohibited by 5 U.S.C. S 7353 
{bflrrlng, 91tts (rom prohibited sou~cQa). There is a ;:e:r_gal 
friend9hip f))/"ception, whieh may permit acceptancQ or. such 91 t. 
under current executive branch stanaards or conduct raqulAtio ~ . 	 , 

" 
' 

'rhere ~re stlvenll problom,; we s~ with thie proviaion. Fir-'tl I 
the provision pl",eofi b heavy burden o,n a filer to cheek each tlae :to girt of $2:1 or monl iii received vh.:ther the donor ha. r~iste.ed , 
as a lobbyist or toreign agent~ Then the tiler lIN.t check to ,I 
lietot'lll1ne VhE'thef' t.he 9itt is from Ai prohi.b1ted source. Pinally, 
the reporting thr~shold is. lowered sUbstant1olly+ 61rrentiy,' 
tilers report gitts aggr9911tinq lIlo're than $250 trom 0 .intl. 
ElourC~r but do not include in the ag9reqation 111fta with a t'ir 
market value of ~100 or less.! . 

1 	 . . 
• Section 5 proposes restrictions on post .aploymaat 

activJties ot federal employees. Brierly, th1e provj.sion vould!do 
the foll,owing: I 

1) senior eroployee~ would become anyone whose bG.ic rate rot 
pay is equa1 to or gr~ater than 120t ,or the basie rote of pay of a 

, 
""":I
7"'1 


http:r~iste.ed


'I, 


. 1 


.,," i 
G6-15, i.e .• appro:Kit.ately $80.000. I In the .xecutiv. brancb tJJs.. I I 
would. include t.he en!. i 1'(.1 senior Ex.cutive Service ond th. tap ""y ;, I" 

levela o~f GS-15. ! 
2) ALI one-year cooling ott ban~ contained 1n 18 U.S.C~ 5 


would be~Q'me two-year ban!;, I 
 i / 
J) The trade and treaty prOVision of lB u.s.c. 5 Z07(b) W~d; 1 

I 

l:;lecoma a 10 year reatril"':t'.i on. I ,I 
.;) The foreign t'!ntity bRn ot H~! fJ. S. c~ 5 207 (t) would i" 1 I.I 

from representing, aiding or ao:vlsin9 fQrelgn 90verrment.. ; I 
Ipolitical pert:lr~f. to include Ita corp~ratlon. partnership, or 0 : 


nongovernment entity which in created or orge.niz.-d under tb. 1 ! 


ot a foreign count.ry 01' whi¢h he. its principal plac. ot bu.! • : 
I :1ou\;eidtl! r.ha United State!;!..l> I .' • 

The date' of the:se amendments iii to be flatter" J!U1uary .1, 1.9',. jtt I II
is not cledr wh~t that m~ans. It appears the intent .ay he'll. ~n 1 
to be .ffel..'Li'Ve .o}) J",nu,'lrY 1/ 1995. ! 

I 1 " 
Thi'o oft i r:.... h"$ testi t ied lIfU1Y times reqardlnq pr~ : 


restrictions on post employmcnt act:ivitiee of tedera1 emplo~•. · 

before the Fedora! government. We vorked closely wIth Con;rea_;ln 

the recent amendments to the Rasic poet e1'llP1oymont crlm~l 

prohibition, lA O.S.<.:. S 207. The OfficE' of Government Ethics e 

not balieve the additional amendments conte.:Lnod in S. 1935 r. 

necessary ur' <'lpPJ'opri~te !':It thia time. 


As yuu knov, President C11nton lSGued An Ex4K:Ut.1v. Q 

requiring his scni('J' dJlpointess aM trade negoti«tors to _ 

pled<je~ U30verning their poSt omplOYJllent activities betor. 

federal governm<:nt." 'J'heso pledges. which are enforceable thr 

injunctions. d~bermantl and rocoupment, reflect the most .trlnq 

poat employlllr.nt restriction$ ever ,imposed on sunlor noncar ar 

otticia:..s. The! proposal contained in tnis bill qoe9 $lqnitican ly 

beyond both the current statutory post employment provisions 'nd 

the President' u Exv\,;ut j VI! Or"dar. 


" , 
It appears till::> b~ II ....ould apply the two-yG~U'1 branCh-~d.. 

coolin9-ofr period to a much le.rger 9rouP of .mploye.. ~ th ./ 
noncar••r appointee~~ and many career 'employees, than are curren 1y I 
covered, includinq the entire Senior Executive service ad I 

'apparently GS-15 employees e~rnin9 $60,000 or more. 
I " 
I ' • I

We see no evidence that these provlt$.lon. n••d to be -.ntl4"", I 
, 

into law. It lS particularly troubling that the pro ~ I 

legislat'ion would crlminalize the a'ctivitics it prohibits. U i 
penalties associated with a violation of these provisionu; i. 
substantial: the naxifll.um pEnalty 1s1 a fine ot $250,000 tor ••en 
count, w1th tnt! ..tddition of Cl potential maximum five year sOntel'llea. 

; I 

! I I 
'II ,J: ;
I: . ,.,-~ 

http:naxifll.um
http:employlllr.nt
http:Ex4K:Ut.1v
http:count.ry


002 
! 

James :r. Juke!"~ 

Paqe 3 

'I'M, eri~inal roHW nhould. not be WJ8d to en.force etbiQ6I atandl'll'!b 
v1thout a clear in<Hcation that t.he' lu.:tlvlty prohibited poa•• ; a 
••r1ou6 t.hreat the cOnCuc1: of 900d 90vermaenL In our vie"', tIld,. 
legialation 906S beyond that vhlch the 9over~ent has a l.qiti..~. 
neea to Gontral t dnd thus threatAJna qOO<!l government. by pos!n., 
unn.e•••ary impadiments to recruItment ~nd retention at the moat 
quaJifip.d individu~IG, , 

l"iml';'ly I the m09t: recent ll111and••nta to llIoc::tiQTI 207 have ~n' 
1n effect for" on: y 511ghtly over two yeare. The ProDldent:'8 
pl.dg.s have I:>e(illl in effeot tor a li~tle ove~ one yeAr. We ahoup.d 
9ive the,sa new pruvisions the n.~e$.ary time to oper.ate. rllt~r 
then leg1Glating and addin9 to the ftlr:eady complex array ol pcdt 
o.ploym~nt restrictions. I, 

• sectiorm h l10d ! I. These' provisioms deal with 1.1 
(letens<:!/expense (,-,nds, ThH l;llncupt fuc these provisiona 1. thtlt a 
person re~isterQd a~ ~ lobbyIst or torei9n Ggent is troated ••: a 
prohioited ~ourl:~' \01110 111f!;¥ n9t contribute to a le9Gl dele-nISi. fund. 
HO'ot'ever,t thIs bill would not: limit other penJonlll from Qontrlbut1nq 
t:n suoh t'I fund. There is no appe••nt rationale for tn_. 
provlS.1.an.l. It~ ... ll!)t '.:h~t'lr why such (lono.tiona pOLSe • problem., 



'. 

E X E CUT I V E OFFICE O. F THE PRE SID E N T 

25-May-1994 08:25am 

TO: 

FROM: 

CC: 
CC: 
CC: 
CC: 

SUBJECT: eGE eroposed comment o~. -lobbyist gift bi.ll 
I 

1 have a strong objection to at lea:st one part of the proposed OGE 
,comment on the gift bill. ,,,I , 

The OGE appears to oppose, or at least sees severe problems with, 
the requirement that individuals who file public finanCial 
disclosure reports disclose all gif;ts from lobbyists (ather than 
food, lodging, or entertainment). i 

I 

This is a proposal that the President has publicly endorsed on 
several oeassions. It i.s modeled a'fter a proposal he fought for 
in Arkansas when he was governor. ,It is highly controversial l 

yet passed the Senate by something' -like 95-3~ It may be that the 
House and Senate bills differ in whom the disclosure requirement 
is placedjon -- the lobbyist or th~ lawmaker. It may be that the 
House provision is superior, though I don't really know. (I doubt 
it~) But I 'believe that given our s'ilence overall on the 
provisions of this bill that relat~ to the legislative branch, we 
should not fire our first salvo at our own position! 

I : 
I do not have an objection to the second part of the OGE letter -
it seems to rehash an earlier~ negotiated-out statement they made 
during testimony on the 90ren bill.: I question whether an OGE 
letter on this subject alone makes sense~ 

, . 
Given that the legislation has now passed both houses T and is in 
conference, I believe that it is appropriate for the 
administration to weigh in on matters (such as the revolving door 
provision) that clearly affect the executive branch, an·d in a 
general manner on the other provisions of the bill. 

We need to decide, however, what the best way to do this is -
whether it I S an OGE letter, a presidential letter I a broad 
pronouncement on the need for reform coupled with quiet lobbying 
against the Boren revolving door provision, or whatever. 

I 
I
• 



'. 

E X E CUT I V E OFF ICE OF THE PRE SID E N T , 

27-May-1994 08:22am 
I 

TO: 	 Bruce N. Reed 

FROM: 	 Michael Waldman 

Office of Communications 


CC: 	 Donsia Strong 

SUBJECT: 	 Lobby reform 

It would be very helpful to talk before today's meeting with the 
counsel's office. 

Stephanopoulos thinks we need to produce a letter for the 
President to send to the Hill on lobby reform (as well as on 
campaign finance reform t which Cutler and I have been pushing).

!
I'm certainly for this. We need to get a draft in Tuesday am. I 
want to see 1f we can produce a draft for discussion/circulation 
by today! s meeting. ' 

So • • call me (x62272 or x671Sl i when you can.,
THANKS I 



Withdrawal/Redaction Marker 
Clinton Library

I 
I)()C~;MI-;NTNU> SUIlJt:C1'tnTl.i-: HATE RESTRICff()N 
ANOTVl't: 

001. memo 5/24194 P5, P61h(6) 

This marker identifies the original location of the withdrawn item listed above. 

For a complete list of items withdrawn from this folder, see the 


WithdrawalJRedaction Sheet at: the front ofthe folder.
, 

COLLECTION, 
Cbntoll Presldemial RecOI'ds , 
Domestic Policy Council 
Bruce Reed (Subice! rile) 
ONRox NUl!1bcr: 8428 

..oWER TlTl.E, 
!Lobbying Re(orml-Geneml ! IJ 

f~52 

RK"iTRICTH)N CODES 
J·n~"'ldrudal Rcoords Ad .l.u U,S,C,l204(u)l 

1'1 .'IO""Ullf\lII! S~'('Urlly (:I;l~.:ilkd Inf"rtnll.!hln ((11K!) of tb~ PKA! 
1''; JWaH!11t t# tI~ IIPt",ln!UI('1II to t·~1:l.tr.t1 offi4"t [ta)(l) of{br PItAI 
1',llWk'll$~ wuwd ViHhIlA:. 1!"'!Itrli.15IlJhJ.!~ j(aU.\) lit Ibt l'RAj 
I'" Kru'llSJi wHnld dlwh)~ IMllk lI4.1'rdl,,,r nmf'ldcllti",,1 tOIHII.nial or 
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E X E CUT r v E OFF ICE OFT H E PRE 5 r DEN T 
I 

I 
25-May-1994 

I
09:02am 

TO: 	 Michael Waldman 

FROM: 	 Christopher F. Edley, JrI 

Office of Mgmt and Budget, EG 

CC: 	 Ingrid M. Schroeder 
CC: 	 Bruce N~ Reed 
CC: 	 oonsla Strong 
CC: 	 Karen L. Hancox 

SUBJECT: 	 RE: OGE Qroposed COmment on lobbyist gift bill 

Ingrid , 	 I 
Please lean heavily towards Waldman on all these matters. If 
you run into trouble with the agencies, convene an interagency 
meeting of POLICY LEVEL officials for me to chair to get to 
closure, when appropriate. I agree with Michael that the 
Administration should get on record with the conferees in a 
relatively comprehensive way. Michael must provide the political,
judgment on what level of detail will be productive, and what 
kinds of Signals will be counterpro,ductive. 

Main poj.nt of my message 1s that we' have to be sure our process 
prevents a vies letter from getting' bogged down. , 

Thanks. 



I 
I 

E X E C ~ T 1 V E OFF 1 C E OFT H E PRE SID E N T 

I
31-May-1994 09:36am 

TO: 	 Donsie Strong 

FROM: 	 Michael Waldman I 

Office of communlcatlon~ 

CC: 	 Bruce N~ Reed 

SUBJECT: ' 	 RE: WJ editorial 
,,, " 

In re: Donsia's memo on the consultants ... 

There is already a process going on, through Mack McLarty's office 
and the Counsel's office. to resolve the issue. (It's MCLarty, 
Paul Toback # Cheryl Mills~ Patsy Ttiomason f and I've been a little 
involved too.) 

Dee Dee will have to brief today, alnd has neutral talking points. 
But therelmay be a need for furthei resolution., ' 



, 

E X E C U. T I V E OFFICE 6 F THE PRE SID E N T 

I
31-May-1994 01:30pm 

TO: 	 Donsia Strong 
'I 

FROM: 	 Michael waldman : 
Office of Communications 

CC: 	 Bruce N. Reed 

SUBJECT: 	 RE: WJ editorial 

II don't agree on the consultants issue -- we're far from having 
our PQsition satisfactorily resolved on that matter.I 	 . 
The President should not mention cdnsultants in his letter y I 
don't think -- they would fall under a category of lesser issues 
in the legislation (e.g' t the revol1ving door provisions, the 
location of the enforcing agency. etc.) that aren't mentioned in a 
broad-brush paragraph of support. ' 

,, 
I agree there 1s the potential for embarrassment. but we're there 
already -- I could be wrong. but I 'don't think a letter compounds, 	 . 
it . 
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FILING INFORMATION: 
ORIGIN ~ITY AND STATE, 

, 
ATTORNEY GENERAL RENO I I \ECUlIVE SECRETAFI~US DEPT OF 3USTlCE 
10 AND CONSTITUTION 
WASHINGTON DC 20530 

COMMON CAUSE STRONGLY URGES THE JUSTICE DEPARTMENT TO MAKE CLEAR TO 
THE PUBLIC THAT IT OPPOSES THE PROVISIONS AMENDING IBUSC201 
CONTAINED IN THE HOUSE-PASSED VERSION OF S.3~~. THE LOBBYING 
DISCLOSURE ACT OF 1~94. THESE PROVISIONS, IF ENACTED, COULD 
FUNDAMENTALLY UNDERMINE A KEY ANTI-CORRUPTION CRIMINAL STATUTE THAT 
COvERS MEMBERS OF CONGRESS AND OTHER PUBLIC OFFICIALS AND COULD 
CRIPPLE PENDING DEPARTMENT ·OF 3USTICE MATTERS INVOLVING ALLEGED 
ILLEGAL GRATUITIES AND MEMBERS OF CONGRESS. 

FRED WERTHEIMER 

PRESIDENT 

COMMON CAUSE 


V'loroa 
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YkrOwtpffWtI Dear Mr, President: . I 
t~ M. Gll/IK ..n 

Trn.....CI' Thank you for giving so generously 01 your time on April 12 to address and meet 
~~IoOO, Jr, , indiVidually with leaders from voluntary organizations, foundations, and corporate giving 
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offteeS from throughout the nallon. We were very encouraged by your knowledge of and 
commitment to the independent sector an~ to a "partnership with people in community 
organizations all across the country .... " The day was a very special one for our 
Members and in the spirit of your comments we wanted to let you 1I:now how your 
policies have affected the Independent sector. 

We are especially grateful to you for the l~iS!ation: enacted in 1993, that made gifts of 
appreciated property fullY tax deductible. 'Appreciated property gifts have IncreaSed 
dramatically in recent months as the tesult 01 the enactment of that important legislation, 
to which your administration gave such strong leadership and support 

We are also grateful that Treasury's ~I related to nonprofit compliance with the 
law will provide IRS with the mechanism Of intermediate sanctions to assist in bOnging a 
charity into conformance with the law. ~ Treasu!'f proposal is consistent wIth our 
recommendations and, if enacted, will help substantially to strengthen the performance 
and accountability of nonprofit organizations. 

I 
We were encouraged by your statement that "the notion that the government has to 
empower people to take control of their own lives depends upon the ability of people to 
organize effectively, to lobby their government, to innuenc::e our policies. and also to tell 
us what they know is the truth." There are two actions you can take to strengthen this 
empowe:ment. ' 

One action is needed almost immedlately.' The Lobby Disclosure Act will go to 
conference within the next several wee1\S :and it must be amended in Conference to 
protect nonprofits from a needless' double' reporting burden which is 'a threat to the very 
community organizations about Whom you' spo~ so eloquently, I am enclosing our 
amendment, with an explanation. and hope that you will ask your staff to contact the 
sponsors of the legislation, Senator Cart Levin and Congressman John Bryant to let 
them know of your administration's support of our position, To date, your administration 
has not supported our requests tor modification of the legislation and we hope that. in 
light of your comments regarding the-importance of advocacy, you will be willing to '-.. 
intervene in this exceedingly important matter. 

A NATIONAl. FORUM TO ENCOURAGE GIVING. VOLUNTEERING AND NOT-FOR-PROFIT INITIATIVE 

1Ii:l8 I. Street, N.W_· \Vashir:gl00, D.C. 20036' (202) 223·moo 


FAX: :202} 416·0580' TIY: (202: 659 w 2729 
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The Presidenl 
April 20, 1994 
Page Two 

We afso want to call your attention to a recent action by your appointees at th~' Corporation for 
National and Community Service which SeemS inconsistent with your statement about the importance 
of citizen advocacy. The Corporation's recently promulgated rules prohibit program participants from 
engaging in any advocacy acUvities, except on their own time. Yet the language of the Act is 
properly broad enough to allow National ServiCe Program participants 10 engage in advocacy 
activities in the course of their service, especially if nOlgovernmen1 funds are used. Last ditch efforts , 
were made by congressional opponents of the Act to ~Iimjnale any advocacy activities from Ihe 
program, and those efforts were defeated by your administration and the Act's supporters. You 
indicated in your session wjth us that you could not "succeed as president unless we succeed in 
mobilizing millions of our countrymen and women for the important tasks that face us." V\lho better to 
help make that happen than young people who are leaming first hand through their National Service 
experience abOut the enormous human needs facing this nation. , 
Your commitment to the independent sector came thrOugh clearly, $0 we are encouraged to hope 
that your admlnistratlon WIll reverse It'S position that led 10 making permanent the 3% noor on 
Itemized tax deductions, including charitable deductions. Not only is the floor on charitable 
deductions a disincentive to charitable giVing, It sets a terrible precedent Once a noor is established 
on a tax deduction, Congress IS almost alWays inclined to increase it, The floor on the medical 
deduclion is a case in point We plan to have legislation introduced Shortly that would remove the 
charitable tax deduction from the 3% floor and we urg~ntly request that you support that initiative. 

, 
You said, "Much of what I try to do here is designed to empower people to live up to the fullest of 
their own capacities and to face their problems in their own ways most effective!y"" We want to help 
you in that effort and you can help us to do so by supporting these legislative initiatives that 
encourage the lobbying and advocacy rights of nonprofits and promote tax pollcles that foster 
charitable giving. 1 

Thank you once again for making the open house so ~emorable. We look forward to working 
closely with you so thaI all in our society can "make a life," 

I , 
s~'nc~, , 
// I, 
V --"l~-7"'--, 

Bnan O'.Connetl 

Enctosure 

cc: First Lady Hillary Rodham Clinton 

4i .. 

From the Desk of 
MELANNE VERVEER 

~ If /L-,..-.

hfrL1 ~ 
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Position of Nonprofit Organizations 

Regarding the Lobbying Dj~losure Act of 1994 


(S.349IKR.823) 

Require charitable organizations {501(C)(3}s] to ,disclose their executive branch contacts 
according to the Lobbying Disclosure Act aOd disclose all legislative activities and contacts 
according to section 4911(d} of the Internal Re~enue Code, Accept the 55,000 per 
organization registration and semi~annual teporting threshold in the Senate version of the bill 
and require charities to file semi-annual reports Ibeginning in the first period after the $5,000 
registration threshOld is exceeded. i 

If conferees agree to the $5,000 semj·annual th'reshold for disclosing lobbying contacts, many 
small nonprofits will not be required to disclose theif lobbying because they spend less than that 
amount in a slx'month periOd. i 

If conferees accept our proposal to disclose Ex~cutive Branch lobbying, as disclosure is 
required under the LOA for other groups, we will stilt be: able to use IRS lules 10 disclose our 
contacts with committees as well as our lobbying expenaitures. And we will have met the objections 
of those who contend that our position calling for nonprOfits to be permitted to disclose lobbying 
based solely on our IRS lules would gi .... e us unfair adv~ntage over other groups" 
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U. S. Department or Justice 
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I 
OffIce of ugisJ.tive Affairs 
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HllUhingtOif. D.C, 2~JO 

October 20# 1993 

I 

The Honorable Jack Brooks 
Chairman , .
Committee on the Judiciary 
u.s. Houseiof Representatives 
Washington) D.C. 20515 

Dear Mr, Chairman: 
, . 

This is in response to your letter requesting comment on 
H.R. 623 1 the "Lobbying Disclosure A~t of 1993. 11 

I 
The Administration strongly supports the purpose of this 

legislation. We are committed to in'suring that all citizens are 
aware of t~e influence brought to bear on the development of 
governmentjpoliciest regulations, laws and legislation. H.R. 823 
establishes uniform disclosure requirements for Executive and 
Legislative Branch lobbying. It repeals the patchwork of 
existing lobbying disclosure statute's and streamlines the entire 
disclosure process for those who must comply.

I • 
, ' 

In addition, the bill establishes a new Office of Lobbying 
Registration and Public Disclosure within the Department of 
Justice. We believe that the Department of Justice, with its 
experie~ce in administering and enforcing the Foreign Agents 
Registratio~ Act (FARA) since 1942 and its experience in enforc
ing the Federal Regulation of Lobbying Act, is uniquely qualified 
for the relsponsibil i ty of administering and enforcing the provi
sions of the bill. I 

, , 
As the President stated in his ,letter to the Subcommittee, 

dated Marc·h 31. 1993, the Administration is anxious to work with 
you to strengthen and clarify H.R. 823. We do have several 
significant concerns with the bill as presently drafted, which we 
hope can be addressed. Accordinglys we strongly recommend I based 
on the experience of some Executive'Branch departments and 
agencies in implementing. administering and enforcing the various 
disclosure statutes, that Congress go beyond the language of the 
present bill and adopt legislation that will be more effective 
than the provisions of H.R. 823 as introduced, and that will 
compel di~closure in a timely manner_ 
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Definition of Lobbyist 
I

Our f~rst concern is that the bill's definition of lobbyist 

in Section 13{lO), excluding those whose lobbying activities are 

<!only incidental n and "not . . . significant I', is imprecise and, 

in our view, creates a loophole that'will undermine meaningful 

lobbying disclosure. We recommend use of a bright line test of 

what constitutes a lobbyist and we 190k forward to working with 

you to craft appropriate language. For example, a threshold 

amount expended for lobbying, ~, $5.000 in a six~month period, 

could trigger the obligation to register, or a teat that focuses 

on the clientls overall lobbying efforts rather than the lobbyist 

might be fashioned (~, the Federal Election Campaign Act, 2 

U.S.C. § 431 ~ &gg.). An alternative approach would be to make 

any exemption explicit and precise in its scope.
, ,, ~ 


This bill provides for a potent'ially significant loophole in 

that it fails to require the disclos,ure of individuals who pay a I'
,A 

lobbyist to lobby on behalf of another. Organizations that 1Y~4c 
participate in coalitions are excluded from disclosure if their :·~s 
payments do not exceed $5 , 000 over a six-month period, or they do ~'., ... 
not Significantly participate in the supervision or control of 'IIO/«hiiV? 
the lobbying activities, or they do not have a direct financial 
interest in the outcome of the lobby,ing activities. Terms such 
as "significantly participate", tosupervision or control't, "direct 

ttfinancial interest , and the ""outcome" are so ambiguous that 

ensuring that this exception is not ;abused will be virtually 

impossible" particularly since all three ~c~r~·~e~i~a~m~~~'s~tL.~'::--;:;7;---
~aL~'sl' d' lasure s re 'ired. In addition the billj 

provides no mechanistf', for iscloslng t e existence or 

participation in aQ ~ coalitions where lobbyists for different 

organiza':.i'ons or clients work in concert on an issue or goal of 

common concern. Such ad ~ coalit~ons often take on a deceptive 

or unassuming name to hide the identity of the real players. 

This bil: should insure that this t)'pe of activ'ity is disclosed 

by reqJiring each registrant to name any aQ hQ£ coalition and/or

participants with which it participates, irrespective of whether 

the coalition pays any of the participants. The Administration 

believes it is critical that any reform address all modes and 

structures by which influence is exercised. As we indicated 

above, the disclosure of all the principals in all lobbying 

efforts is essential to public awareness of all factors 

influenciDg_9oy_~nmental decisions.j
, 

r : 

Precision of Financial Pisclosures 
I 

Second, more accurate and precise financial disclosures than 

those provided in Section 5 of the 'proposed bill should be 

required.] Estimates or ranges are valid when disclosure focuses 

on items of fluctuating value, such as houses, cars, stocks, and 

bonds, orr nebulous concepts like financial net worth, but have no 

place in pisclosures about fees and expenses. Presumably, a paid 


I , 
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lobbyist is capable of maintaining adequate records of receipts 
to meet his or her obligations to the Internal Revenue Service. 
and these figures are deprived of their meaning if they are 
converted to estimates ranging from tens of thousands to hundreds 
of thousands of dollars, On the other hand, the public benefits 
by knowing not only exactly how much money lobbyists spend, but 
also the date and purpose of the expenditures, so that they can 
evaluate the impact of the lobbyists" expenditures on the 
legislative process, ! 

In addition, we believe that lobbyists should be 
required to disclose specific amountls for expenditures in certain 
crucial areas such as entertainment,' travel, and advertising. 
Moreover, H.R. 823 should provide folr complete disclosure of 
grassroots~activities. Very often, public servants are faced 
with a host of artificially generate'd correspondence and tele
phone calls. Many lobbyists expend :substantial amounts of money 
in an attempt to suggest to those in public service that their 
cause or position has substantial public support. There should 
be separate line item disclosure of sums expended on grassroots 
activities and the issues advanced, I 

Civil Monetary Penalties 

Third:, the bill's provisions for civil monetary penalties 
for violations of the Act could be substantially 
strengthe~~d by insuring that viola~ors never profit from their 
wro~gdoing,. Lobbyists who knowingly fail to comply with the 
provisions! of the bill should forfeit their fees. This could be 
accomplished by adopting provisionsjbased on the Department of 
Housing and Urban Development Reform Act of 1969 (P.L. 101-235), 
which provide a civil money penalty at the greater of a fixed 
amount or the amount paid to the lobbyist with respect to the 
violation. ' ..

I ," ' 

Cont ingent !Fees 

Fourt~h, we believe this bill would be impr~ved by a 
prohibition against any fee paid to a lobbyist that is 
contingent', in whole or in part~ on; thersuccess~of any lobbying 
activities. Similar provisions are i containe·c,l-i:n~the HUD Reform 
Act and PARA. Contingent fees for soliciting or obtaining 
Gcvernme~t contracts have long been; considered contrary to public 
policy because such arrangements may lead to attempted or actual 
exercise of improper influence. Commissions paid on salee would 
not be prohibited under this provision.

I 

Registration 

We also note possible problemslwith respect to what consti
tutes an inactive registration and with the timeliness of the 
initial registration as provided for in Section S. Inactive 

! 
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registrants, in our view. should be defined as those whose total 
receipts an'd (not )lorl!) total costs are less than $5.000 in a 
semi-annual' period. To use the disjunctive is to invite the 
structuring of payments so as to avo~d disclosure. 

~DfQrcement Mechanisms, 
I •

We urge the Committee to strengthen and clar~fy the 
enforcement mechanisms in the bill (~t Sections S{d) and 
9(d}). The bill does not afford thelDirector sufficient 
investigati've authority to insure that all those register who 
should, and that those who do register make full and accurate 
disclosure. We favor the informal r~solution of disputes whenev
e:::- pO$sible~ but there must also be tools such as adrr,inistrative 
fines, civxl ir.vestigative demands and~ as a last resort, 
criminal sanctions for those who choose to avoid the billls 
registration and disclosure requirements. Experience has shown 
that the informal resol~tio~ process is greatly enhanced by the 
presence o~ more severe penalties, 

Section ?{h, (1) of H.R. 823 requires the Department to close 
out a poss{ble enforcement action if' the party sub~its informa~ 
tion showi~g a violation was nunlikely". Coupled with the 
Department 'jS lack of prOper tools to investigate. this will allow 
violators t;o s'..lbmit just enough information to meet the "unlike
lyll test and evade the disclosure required by H.R. 823. There
fore, the Department: s'..lggests that the provision be clarified to 
make plainjthat the registrant is required to show that he or she 
is in compliance with the Act. I 

Both HUD and FARA provisions require registrants to keep and 
preserve records relating to their activities, the disclosure of 
which is req4ired by the respective statutes. H.R. 823 should 
also so provide; otherwise, those seeking to evade the law or 
enforce~ent efforts may claim that relevant records of lobbying 
activities are "r-or-existent I.. To ensure that the Department is 
able to obtain relevant information and to pursue instances of 
noncompliance, a~thority should be g~ven to the Attorney General 
to issue civil investigative demands! where a possible violation 
is indicated. 

, 
Section 7 (b) (2) requires the Department to treat a "substan~ 

tial noncompliance\! as a "minor noncompliance I! if the person 
admits there was a noncompliance and corrects it, without any 
regard as to the egregiousness of th'e noncompliance. This allows 
the person!to engage in a deliberate course of conduct designed 
to evade disclosure and, if caught, to say, nI'm sorry, I'll 
disclose", ;and pay a smaller penalty,. In fact. this provision 
serves as an incentive to noncompliance. The Administration 
recommends Ithat the bill be revised 'to treat significant noncom
pliance. admitted or not, as provide!d in Section s., 
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The Appointments Clause 

Section 8(e) {l) of the bill would prohibit the Director of 
the Office II0f Lobbying Registration ~nd Public Disclosure from 
imposing a ,civil penalty for violations of the Act;

I 
II in ali amount greater than that recommended by an adminis
trative law judge after a hearing on the record under Sub· 
section (a) (3) unless the Director determines that the 
recommen~ation of the administrative law judge is arbitrary 
and capricious or an abuse of discretion. II 

I 
I
. 

The Appointments Clause of the Constitution, art, lIs sec. 
2, cl. 2, authorizes the President, by and with the advice and 
consent of!the Senate. to appoint officers of the United States. 
The claus91further provides that Congress may vest the 
apPointment of II such inferior officers, as they think proper, in 
the President alone, in the Courts of Law, or in the Heads of 
Departments," (Emphasis added,} Wei believe that giving adminis
trative law judges the authority to make decisions binding on the 
Director, and thus ultimately on the[Attorney General T subject 
only to review under the arbitrary and capricious or abuse of 
discretion standards, raises constitutional concerns, Officers 
who make decisions without being subject to the supervision and 
control of ' superiors cannot meaningfully be considered inferior 
officers. ) 

Since 'the bill appears to permit the appointment of adminis
trative law judges in a manner reserVed for the appointment of 
interior officers, while at the same, time effectively insulating 
their decisions from review, we believe that the limitation on 
the reviewability of their decisions' raises a SUbstantial ques
tion under the Appointments clause. : 

We dO,not believe that the limited review available to the 
Director is sufficient to obviate this constitutional problem, 
The arbitrary and capricious and abu'se of discretion standards. 
devices with long histories in administrative law, do not permit
the Director (nor~ by extension, the Attorney General) to substi
tute his or her judgments for those ~f the ad~inistrative law 
judge, Review under the arbitrary a'nd capricious standard, for 
example. is limited to only "whether the decision was based on a 
consideration of the relevant factors and whether there has been 
a clear error of judgment. Although this inquiry into the facts 
is to be searching and careful, the ,ultimate standard of review 
is a narrok one. The {Director) is 'not empowered to substitute 
[his) judgment for that of the [ALJ}1'l £j.tizens to Preserve 
Overton Park v. Volge;, 401 U.S. 402,1 416 (1971) (citations 
omitted}, IBecause the ALJs' judgments would therefore still be 
beyond the Director1s supervision arid control. we are not 
persuaded that ad~inistrative law judges may be appointed in the 
manner that the Constitution reserves for the appointment of 
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inferior officers. ~. Statement 001819010g the Omnibys Budget 
BegoOcil:i,.at'ioo Act of 15!B!L 2S Weekly Compilation of Presidential 
Documents 1970~ 1971 (December 19, 1989} (objecting to imposition 
of an arbit'rary and capricious standard of review for review of 
spe..:ial mas'ter decisions by Claims Court judges as inconsistent 
with the re1quirements of Article 11)., 

in ord'er to remove the Appointm~nts Clause problem. we 
recommend that the bill be changed t? make the findings of 
administrative law judges under the Act subject to ~ nQyQ review 
by the Dire'ctor. I ,, 

, 

Another
, 

concern involves the billis proposed reV1S10n of 
FA-etA in Sec'tion 13. By restricting the definition of foreign 
principal t'o foreign governments and foreign political parties, 
the bill (contrary to current law) would allow foreign individ
uals, assoc'iations and corporations to attempt to influence 
American public opinion and United S~ates policy without making 
any disclosure under FARA. Only if they also engaged in lobbying 
contacts as' defined by this bill would they be required to make 
any disclosure of their activities, and such disclosure would be 
significant'ly less than is now required under FARA. This would 
allow agents of entities supporting terrorist activities to 
attempt to influence American public opinion and United States 
policy without making any disclosureiunder either F~~ or the 
Lobbying Disclosure Act of 1993. Further, this would impose on 
the Government the burden to prove in any litigation that the 
agent represents an entity meeting the Act's definition of a 
foreign government or foreign politi~al party, a difficult, if 
not insurmountable. obstacle in cases involving covert agents and 
clandestine foreign organizations. We recommend that the present 
definition of "foreign principal!! in1Section 1 of FARA be 
retained in its entirety, and a provision be added stating that 
registration and disclosure by commercial entities under the 
Lobbying Disclosure Act satisfies the reporting obligations of 
FARA. .

( 
\ 

We pOint out that the bill establishes within the Department 
an "Office of Lobbying Registration and Public DiscloBure" to 
administer and enforce its provision~. The office would require 
funding, it is estimated , in the range of four to seven million 
dollars a year, as well as several million dollars in start~up 
costs for personnel and equipment, including a computer system 
which is compatible with that of the: Federal Election Commission . 

.[}n this connection. we also think th~ bill could be improved by 
an amendment permitting the new office to charge and retain fees 
for providi.ng documents and research! services to the pUblic:1 The 
office would use these fees to offset the cost of providing-the 
service and spend them without further action by the Congress. 
Similar lan'guage currently allows the Department of Justice to 

http:providi.ng
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establish ~nd collect administrative, (as well as registration)
fees under1the Foreign Agents Registration Act. 

I I 
Reporting Regyirements, 

Finally, the Byrd Amendment requires yearly reports evaluat
ing the ef~ectiveneSB and compliance,of the existing disclosure 
prograrr.. However, H.R. 823 remOVeS ~he requirement for agencies 
to collect fand compile the information that is the basis of the 
report. Therefore, in keeping with the information and stream
lining goa1:5 of H.R. 823, we suggest striking the remaining 
provisions of the Byrd Amendment that relate to the yearly 
disclosure ,certification report. 

,
In $u~nary, we support the laudable goals of H,R, 823 and 

believe that the bill should be modified as suggested above so as 
to meet its stated objectives. We would be pleased to work with 
Committee staff to achieve that goall 

,I 
The Office of Management and Budget has advised this 

Department ithat there is no objection to the subr.tission of this 
report fron the standpoint of the Administration's program. 

I 
'd h' I 'f f f hPlease 0 not eSltate to contact me 1 we can be 0 urt er 

assistance 'regarding this or any other matter. . I 

S7?;:;IJt1~ 
Robert H. Brink 
Deputy Assistant Attorney General 
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