____
Withdrawal/Redaction Sheet
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
ANDTYPE

001. memo Reed to Donsia Strong re: Chris Edley (1 page) 5/24/94 P3. P6/b{G)
COLLECTION:

Chinton Presidential Records
Domestic Policy Council
Bruce Reed (Subiject File)
OA/Box Number: 8428

FOLDER TITLE:
[Lobbying Reform{-General | 1]

rss2
RESTRICTION CODES
Presidential Records Act - [44 US.C, 2204{a)] Freedoim of Information Act - [5 U.S.C. 552(h}|
1 National Security Classified Information [(a)(1} of the PRA] h({1) National security ctassified information [(h)(1} of the FOQIA|
P2 Relating o the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release wanld violate o Federal statule [{a0(3) of the PRA| an ageney [(h)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential emmmiereial or h{3) Release would violate a Federal statute [(b)(3) of the FOIA]
financial information [(a)(4) of the PRA] bid) Release would diselose trade seerety or confidential or financial
'S Release would disclose confidentiul advise between the President information |{b)(4} of the FOIA)
and his advisors, or between such advisors [al5) of the PRA| b{6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarrunted invasion of personal privacy [(b)(6) of the FOIA]
personal privacy [(a)(6) of the PRA] b(7} Retease would disclose information compiled for law enforcement
purpuses [(h)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of giflt. financial institutions [(BXB) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 11.8.C. h{¥) Release would disclose gealagical or geophysical information
2201(3). concerning wells [{h)(9) of the FOIA)

RR. Document will be reviewed upon request.



03-03-%4 03:077

10 94567028 002 2500

Y T labby / L:Q ref VMN&HU% L7772

E

G
__ May 2, 1994 )

Haat&l Haalth &saac1aticn in Texa&
8401 Shoal Creek Boulevard ™
Austin, Texas 787%7

Thank you for your letter of April 3 concerning.the upcoming
' conference between the Senate and House of Representatives on S.
343, the Lobbying Disclosure Act. I appreciate the opportunity
to discuyss your concerns.

You indicate your support for the reporting threshold in the
Senate version of the bill of $3,000 per organization for each
semi~annual reporting period, ns you know, the House version has
a threshold of $2,500 for esach semi-annual periced, which the
Subcommittea I chair raised from ths $1,000 level in the bill, as
intreduced, in response to concerns expressed by the nonvptafit
community. This is an issue that must be addressed by the
conforees,

Most small, local non-profit organizations would not have to
register undey the §$2,500 thresheld approved by the House.
According to Internal Revenue Service data, almest two-thirds of
all non-prufits that report lobbying expenses to the IRS would
not meet the $2,500 semi-annual threshold ($58,000 annually}, and
the vast majority (more than 9% percent) of non-profits do not
report any lobbying expenditures at all. Hy subcommittee amended
the bill to allow a neon-profit organization to use the IRS's
definition of lobbying expenditures to determine if it has
reached the semi-annual threshold, a provision that is now in
both the ‘House and Senate bills. Moreover, a non-profit
exrganization that spends more than $2,500 for leobbying
expenditures (under the IRS definition) in a six-menth period
8till would not be reguired to register unless it has an amployee
who spends 10 percent or more of his or her time lobbying the
Fudaral CGovarnmant,

You also suggeat that non-profits be allowed to use the IRS
rules for disclosing their lobbying contacts with legislative
branch officials, while following the Lobbying Disclosure Act's
requirements for disclosing contacts with executive branch
offici&la. I have seversl concerns about this proposal.

First, the propesal may be cutside the scope of the
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conferance on the Lobbying Disclosure Act baecause nelther the
Senate nor the House bill includes special rules for disclosure
¢f lobbying contacts by non-profits. Second, I suspect the
different disclosure rules for non-profits® legislative branch
lobkying and executive branch lobbying would be more complicated
for non-profits to comply with than following the Lobbying
Discliosure Act’s uniform rules for all lobbying.

Finally, it would be unfazir and misleading to allow nonw
profit organizations to aveid disclosing certain lobbying
activities while other organizations lobbying the same cofficials
on ‘the sama lssues must disclose these activities. For example,
following the IRS rules for contacts with legislative branch
officials would allow a non-profit organization to avoid
discloging lobbying contacts concerning tax legislation
{including contacts concerning the organization's own tax-exempt
status) or non-legislative matters (such as asking a Member of
Congress t¢ inquire about a matter before the executive branch}.
Such a reporting system would give the public a distorted view of
the efforts to influence the decisions and for-profit
srganigations would argue justifiably that the lobbying

activities of the business community had bheen singled out for
sarutiny.

You should know that the Subcommlttee I chair addressed most
of the non-profitst! stated concerns about the Lobbying Disclosure
Act's burdens on non~profit corganizations that do a small amount
of lobbving. As noted above, the Subcommittee raised the dollar
threshold and allowed non~profit crganizations to use the IRS
definition of lobbying for determining whathar they have reached
this threshold. The bill also allows non-profits to use the IRS

ategories. Thus, non-profit organizations will not need to .
reats soparats financial accounting systens to comply with the
Act. In addition, the Subcommittee moved administration of the
rogram from the Justice Department to an independent agency and |
pecifiad that aomeoche is not considered a lobbyist unless he or
he spends at least 10 percent of hizs or her time lobbying the
ederal Covernment. Wa estaklished a three-year statute of
initations for punishing viclatiens under the Act and a phase-in
eriod so that lobbyists are not penalized for most violations
uring the first semiannual reporting period.

/fEetinitian for estimating lobbying expenditures within dollar

I very much appreciate your commitment to the public
disclosure of lobbying efforts, and I will keep your views in

nind and discuss them with my fellow conferees as the conference
prograsses.

Sincerely,
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LOBBYING
" Senate Backers Dan't Plan Lobbying Bill compromise

Despite stronglopposition' from Common Cauee, backers of a lob-
bying reform bill sponsored by Sen., Carl Levin, D«Mich., foresee
the measure moving to the Senate floor after the Easter recess ——
and do not expect Lo compromise to satisfy the influential public
interest group anytime soon,isources said today. In recent weeks,
Levin aides have oxpressed concern that Common Cause President
Fred Wertheimer’s cpposition could hurt the pill‘s chances for
passage. Wertheimer saild after a Governmental Affairs Committee
markup of the bLll late last month that it should include a pro-
vigion requiring the disclosure of free trips, meals and enter~
tainment provided|by lobbylsts to members of Congress and theilr
staffs -- and declared that withaat such a provieslon, it should
not he passged.

However, key sources said: no sompromise with Wertheimer is in
the works and that the bill will move to the floor as is. "I have
not seen any indication of discussion® batwsen Levin and
Wertheimer, a well~placed source saxid. "On at least one occasion,
they passed each other in the hall and aidn’t say a word." A
Levin spokesman contended Common Cause “is very proficient in
sinking this Xind of reform effort.” The epokesman said backers
already have compromised on the measure throughout its drafting
-- and that no further changes have been made since the narkup.
Asked if & compromise is In the ﬁéxx$, the spokesman sald: "We
have compromised. This bill is veady.®

Levin‘s bill would consclidate and expand disclosure require-
ments with regard to lobbying of the executive branch. In addi-
tion, these who lobby Congress op non-legislative matters ang who
contact congressional staff would be reguired to disclose this
activity for the first time. Meanwhile, the House Judiciary Ad-
ministrative Law/Governmental Relatlons Subcommittes is scheduled
te hold a hearing on a similar bill later this month.

The Congress Daily =-- HMonday ~~- March 8, 1993
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632 QCTOBER TERM, 1933,

Sullabuas, 347108,

UNITED STATES v. HARRISS er ar

APFEAL FROM THE UNITED STATES DISTRICT QOURT POR
FTHE DIATRICT OF COLUMBIA,

No. 32. Argued October 1, 1953 ~Diecided June 7, 1654,

1. As here construed, §§ 305, 30T and 308 of the Federal Regulation
of Lebhving Act are net toc vague and indefinite to meei the
requirements of due process. Pp. 817-624.

{a) 11 the geners! cluss of offenses 1o which a siatute is directed
is piainiy within ils terms, the statute wil not be struck down s
vague, ever though marginal eases eould be put where doubts
might anse, P. 818

th} ¥ ihis genera! elass of offenney ean be mads eonstitationally
definits by a ressanable construstion of the stetniz, the Court is
onder & duty o give the slatute that construction, P, 818,

{¢} Section 307 limita the coverage of the Act to those “persons’™
(except specibed political zomesitiees) who soliel, colleet, or ™
ceive contributions of money or other thing of value, and then only
if ape of the main purpoeses of sither the persons o1 thy contridutions
in 1o aid 1 the sccomplistument of the aitna sot forth in § 307 (s}
and (b). Pp. 818820, 621-623.

{4} Fhe purpasce set forth in § 307 (s} and (b) are here con-
strued o refer only 1o “ichbying in its conumoniy accepted sense—
1o direct sommunieation with members of Congress on pending
ur proposed legislation. Pp, 620-821.

e} The “principal purpose” requirement was sdopted mevely
10 exclude freen the soope of § 307 those conttibutions aad persons
having obly an “incidental” purpose of influencing legislation, It
does not exclude a comtnbution which in smibetantisl part in to be
used 10 inBusnce legidation through direct oonunumiextion with
Congreny OF & person whomn activitien in smubeianiinl psri awe
directed 10 influencing legslation throughk direct sommunieatien
with Congress. Pp. 821823,

{13 There sre three prerequikites to covernge under §§ 307, 305
and 3HE: {1} the “person” must bave solicited, eolicoied or
received conttibutions; {2} coe of the mmin purposes of muth

- “person,” or one of ihe main purposes of sueh sontributionn,
must have bheen to influence the passsge or defeat of legislation

o e e b

s i
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tarter to t !hg conferess on K.R. 833, Lohnying piscicsure Act r,‘ 5
, :
! N '
It is our undergtanding that the Senate conferces will use|che
gifts provigions of §. 1935 as guidance in its conference withitie .
Scume on the Lobbying Disclosure Act, H.R, 823, While the gifhys
dimitations in the §. 1935 do not apply to the axecucive branc
nota thar a change found {n Section 4 to the public finantid
digclosure law would apply to all three branches. This oc
because earh branch no longer has a separate title in the Bthi 3
Government Act for publie ﬁnanciai pelosure. Rll are gov
by title T. :

i

Wa balieve that adding Sucn an addicional gc‘i tg ; ;

reguirement to an already complicated gystem i8 not an ef i :

uac of government resources, would not succeed in elic

information thay is related to Lhe gifts rulse Of The oxe F

branch (which by far nam the most public disclosure filers),

written in & manner that places an uatenable burden. on all tilers

regardlens of branch. We therefore reguest that such an ame t
En

e

(=t

ahw

toe the public linancial dxsclnsum provisions of the Bthi
GoveLrnmen. act Spplicable to #hu ﬁxQCutive branch not be inc
in che Lobbying Pisclosure Act or gny other bill.

Section 4 amends section 102(a)(2) (A} of rhe Bthie nt.né I
Government Act 8o thot in setting forth the disclosure requim o

for giftes it would now read-- i
142y (A} The :Ldarzr.izy: s souxce, o 2 brief

aeskrzpuiwn, aml the wvalue of -

' i

*(3! ull gifts aggregating woxe than the minimal valise aa
established by section 7342{(a)(5) of titles, 5, Uni ed'

v btares Code, or 3250, whichavar is greaster, received fxom

' any socurce othar than a relative of the repsit ng :
individual dGuring the preceding oalendar yanr, skogpt :
that any food, lodging, or entartainment received 'ag
personal nospimuw of an individusi need n }he

PR ——

B A . e ot e 5t

"reported, and any gift witb a Zair market value of §
i or less, as adJjusted at the pame time wnd by tha| s
", percentage as the minimal value is adjusted, need ot

| bggregated tor purposes of this subparsgraph, and
; !

wa
be

{11y ail gifte, Other‘tn&a Toud, lodging o enterts n
vaceived ag Pemonal hospitali ty of &n individual,

a valuse o!f $2C or tuore;:Mt: Arg-~
{1} provided by a person reguired! to Minj%“
#gr

[ -

[FREp

. the Pederal Regulation of Lobbying Act, the gn !
. Agents Registration ACT,” OF apy succevvses Act,

|
|
|
%
|



http:hospitall.Ly
http:ae6CrlWI,..i,.on
http:branc.lt

! '

i
[

{1I) wouid D& Ppronibited by ssction 7350 of tirlg §|,
United States Code, but 'for a8 personal friepdgh
exception contained in implementing rules and regulard
issued pursuant to in [gic] subsection (b} (1) of sud
gection,” *

|

~ Tne tinancial disclosure law, ala we hove noted before, 3§
very teshnical, and difficult one to ke Slmas to filers. We
every sffart to do S0 because the result of not £iling & Conp)
tinancial disclosure form c¢an A4¢ ' substantial harm--to  of
reputation and/or porketbook. This particular provision is dray
in » masner to make the digclosurel ot gifts exponentially
digficult., ¥nr instance,!"gift* is & term that is defined in ¢
I of the ERthics in Government Act sectioan 109(5) snd
definition presanrly applies to igems that must b8 pab
disclosed: Tha term "gift" is defined differencly in 8. 1534 af
thus on the same financial disclosure report an individusl p
have to understand that a gift for gublic financial dleclougus
not always the same as a gift under the Lobbying Disclosure b
Further, this provision requires a filer to report gifes
cecealn value from a persan who is *required® to register =3 3
certain acts, not one who has registersd., This makes the $ilkg
respeasible for determining iF a person or organizsation sbould have
registered, not whether they aid r?gister‘

The gifes rules for the exesutive pranch do not focus on
who 8re "lubbying®” the agency. Individuals or organizations ¢a
out a wide variety of activities that involve exdcutive D
action where Lhey sre not "lobbying® rhe agency. Our rules g
gifcs from those organizations and individualg ap well, Tharsfore,.
Liiid Ci8Tlnsure tule senda tha wrong signal in the gxecutive
and hag little relationship to an executive branch interest
addition, filere in the executive branch weuld have to maks
distinction berween those gifts pronibited by § U.5.C. § 735 o
those that are prohlbited pursudnt to ¢xesutive arder ginc
executive branch standards of conduet governing gifts &re¢ bx
than the gtatute and J0 not woke that diecincrion. Thte,| A
disclosure rule that is Dased upon legislative branch ruleq will
become expensive and unwiweldy forfthe sxeoutive branch. i

e

-
[ ]
.
Bl e an—— P

Finally, on a practical uute, we ostimsce that the sxedqutive
branch uses over 40,000 copies a year of the public findncisl
disclogure form. This rorm must L approved by OMB and GSA, it
is printed by GPO and stocked and sold to the agencies for their
use by 8SA. It 1s not a simple, guick or insxpangive procage Hor
the executive branch to c¢hange [the form in order (0 medt mnevw
disclosure reguirements. FOr exawple, the last chenge o the
financial disclopure lav was also to the gifcs provigion. It [hes
taken rhe executive branch over i1 munths to get the necpadsry.
clearsnces to change the form Co|conform to the law, Fortunitdly, ;
since the last amendment oply changed the threshold awmcunts pf{the
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gifve thet mugt be disclosed and moved Lheae throsholde up, we

a fdanigion to continue to use the old forme and have Agand
attach some notice to filers Of the /change of threehold amoupts
We wars able to do that becauge individuals failing to recei
heed that notification would Only ba uver discloging rather th
vielsring gome statutery reguirement. And, in order not to wigte
Government’ resources, this new form will net be available| fgr
digtrihutian uatil the stocks of t:haI old form are ﬁeplacea

I this provision ware to decoms law, we could ot ,
that this Office could enmure that a|torract fusm wao avallablk
time for uses after the effective date of theps propossd
nor do we believe that the information that would be zequized 3

discloced and tha confusion thip ohazzge waum maks in ethi ’

enforcement would justify the expanet

If you belleve that soma sdditional disclosuxe reguir
continucs to be necsssary for the legiglative brasch alone
believe that result would ocour if section 10%(a) (2) {R) (i1}

411 the 20ilowing mannar: :
!

*{ii) Cor individuals who fi},e pursuant to mbuct:ioni () ¢oy |
and {10, all gifra. . . . |

We believe, however, that for the gake of those zegisiazivz pranch;
on '

individuals who would be required rn/file under this provision, the!
requirement should be limited to gifts from those who ve,
registered under the Lobbying Digclasure Act rather than thosp who
sre required to file. In that way the racipient can at lasst ph ek
with the offive sdministering the lobbying law to determine he'
donor has filed or not rather than meking an indepandent jud n::*
sbout whecher tLlie donor wag rnquirad rey file. {

i
If we can bLe o©f any ausic;&nca nr provide any tu::*o
information, pleape feel free to contact wmy Office.

Sincexaly,

_ Stephen D. Pottls
i Director
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March 4, 1994

Honorable Thomas Poloy E

U.S. Houss of Repreceniatves '

Washington, D.C. 2051 ,

Dear Mr. émm"

mmmmmwmqummmmngmm
legisiation: anzb%zz‘)wiﬁ;xmxm“ammmmww
responaiblel legislation. We are commited o that goal and want v do everything we can ©
cooperate 1 achieve thal objective. Afer an exbagstive review beginning Iast Fall, we belicve
the bili whsmzuwwdinmaJmpecu

Wa mmmmmmmmumwwmﬂmguMpMm
of the Houe and that thiy process commencs immedintely, As you know, the legisiation has
nlready bekn reported from the House Judiclary Subcommittes on Administrative Law. We
believe the complexity of the current system and the pending legishadon requires a Aull st of
hearings aid conpideration by the entie Judiclary Commities 584 the House Administrtion
Committes, w&ickhu}aﬁﬁiﬁmmmﬁftmnqu

wmempmmymm%innmhpngw but we assure you that i not our
intent. Rather, we delieve 2 Biil will pass and wé want to insure that it sccomplishes what it
intanis and that it does not result in unintended comequmm ‘The committees with jurisdiction
have Memhers with the detailed, substantive expertise needed to properly address the issues
contained’ mmm&riswmaamimm?m&ummmwmmm
These are:

i

 Forelgn lobbylng. mmmmvmmmmw&&mmmm
capacity on bebalf of foreigs entities. This does ot include accreditod
i ~M&mwm,wofﬁmoffmﬁpmmmm

mmgwmummuymmmmofmmﬂwam
interests in Jobbying. The initia) thought among some of us 18 to prohibit foreign governments
ﬁamhﬁing!bbbﬁminmeﬂ’mwmzaMminﬁmhMme
sxecutive ixmc}m of government, mmmwmm through legldmate
mmwmmm

H
H
2
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i we do not want to impinge on Constitutions] rights, at the very least we should

sthening and ing existing requirements in a way that makes the registration
offoraign‘ yists more le and visibls to the Amarican people.

1

tive Services Qrganizations and their affilioted organizations, We have read
of conuributions of foreign governmentt and lobbyists represanting foreign
fowﬂuimandlqﬂadvemvicemninﬂmﬂnmm We are
concerned the pending leglslarion does not adequately address thoss fype of contributons.

Wc'noﬂdmsmmatlsﬁmﬂwwﬂmmplnlnﬂmmdmdrmumﬂnm
be covered under the new law 1o that no loopholes exist that allow the circumvention of new or
existing requirements. 1|

L
). Executlve Braunch lobbying. We also believe that there are some areas governing
Executive B requirements that need strengthening and tightening. For instance, we are
concerned that the bill's current threshold for coverage of executive brunch officials is too high.
We would like to expand the contents of lobbylt reports to include important Information to
increass public awareness and confidence. For example, we suggest:

ulring greater fpecificity in disclosure of Executive Branch officials about who was
by activities of for-profic and non-profit efforts to influence policy,
minations, obtain grants, and mfluence other governmental decisions.

specifically
regulations, |

'mmmmdmﬁmbymmmmm
smumumdoﬂlﬁrddlmﬂmfonllornﬂorhﬂmormmu

an indjvidual incurs expenses in an effort to influence Executive branch
Legislative Branch decisions and those expenses are relmbursed by another party,
those amoudts and activities munt be disclosed, |

mhd'conmhnu‘\veuclncnlmnglymddmmpmphm
appearing in the media who purport to represcnt the| Administration®s view on pending public
policy issués. However, to the best of our knowledge those peoplo are not full-time
officials. We are concerned that this practice is confuising to the general public
and could ¢ wthepotmhﬂforubuubyaﬂouingnelectftwbpinmduematokey
public o 5.

, Jegiziarion should be developad which woutld, at 3 minimum, diclose the
mmWWMEmmmmdem national party-paid consultants or

special ;ovz#rnmmt employees working within the Executive Branch on spoeches of
administration initiatives by triggering disclosure requirements when an indlvidual is entitled to

|
|
I
!
|
|
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Leer to thie Speaker |
Page Thres |

w;wmmwofﬁmqudﬂmwﬂw:iwﬂmmdm

We would, Mm.ﬂbﬂwawmwmmmﬂwwgﬂwmm
of lobbying reports w include significant "consulting® of Exacutive Branch (as opposed to
mmmmmﬂmmmmmmmm

5. 'zN»mmmm tn&emhi}l son-profit may be
still treqted diffarently from for-profit ohbyiss, We belisve that the playing should be
Iaﬂﬁmd&uﬁemamhsmuﬁzﬁlywm&wmmww

ihmmjaﬁmammﬂmwmdm&wamdmm
There may be more.  Shoncircuiting the regulsr legisiative grocess, such as by trying o pans
mmmmmamRMﬁmwzmmmmmwmu
an abdication of our responsidility both © you and 1 our constituents, We teipectully request
that beazings fn the approptiate Commiees of jurlsdiction commence Immediately, followed a3
s00n as potkible by full Commintee mark ups 3o that the process is as open &8 possible.

Wcmmﬁmwﬁar.mmi%m in & fdion twt will result In
the most ivo legislation being passed snd sipried into Iaw. W look forwand 1o covpersting
with you ang the task forco toward that ¢end,

Thaik you vory much,

<<<<<
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House Republican Policy Committee
Henry |, Hyde, Chairman |

@uo2/a02

i,

1416 Longwonth HOM, Wikingtan, DC. 20035, (02) 12256168
i

Meeting Notice
Speczal Brzeﬁng

Tapic*
| Date:

Time:
Place:

Lebbying Refom
March 9,1994
1:30 p.m.,

H-227, th;e Capitol

Oxley (GiH) ?
trA}

Mareh 4, 19684 ;

FROM:
™

HENRY HYDE |
mmmmm

Arthe mwzc{muﬂmlnp, the Policy Commince will hold

s apeodal beicling for Republican Macobers oa lobbylag refem oo

Lobbying Placlosure Actof 1993, and an open discuasdon will follow.
Im%n@m&nﬁmwm*

i
H

%

Wednesday, March § o1 1;30 in Room H:227 of the Capltol. Ms.
Bryant and Mr. Oekas, Gmaadkmhng%mb:dw&tm
minoe on Admizisumive Law and Government Rolagons, will outine the -

Due to spane Limitarions, enly speeifically invited snd? mz}'wm

s Ay ¥ rbii—



EXECUTIVE QFFICE O?:THE PREEIDENT
QFFICE OF MANAGEMENT AND BULGET
X Washington, D.C. 20503

May 19, 1894
|

|
LEGISLATIVE REFERRAL MEMORANDUM

LRM #I-2758

TQ: Legislative Lialson Officer -

JUSTICE - Sheila F. Anthony - {202)514 2141 - 217
OFM ~ James B. Woodruff - {2&;)506 1424 - 331

FROM: JAMES J. JUKES (for) { L.
| Assistant Director forjlLegislative Reference

OMB CQXQ@Q?: Ingrid BCHROEDER {395-3883)
Secretary’s line {fo imple responseg);: 3195~34%54

é

SUBJECT: OGE Proposed Report RE 5 1935, Prohibition
‘ of Lobbyists! Gifts to Leglslatzve Branch
Officials

DEADLINE: COB May 23, 1994

COMMENTS: Please advise if there are any objections to having
OGE submit their comments in the form of a bill report to the
House Judiciary Committee. E

3

!

OMB x@qu&&ts the views of your agency on the above subject before
advising on its relationship to the praogram of the President, in
accordance with OMB C1rcular 2-15.

Please advise us if this item will affect direct spending or
receipts for purposes of the the "Pay-hs-!eu-@a“ provisions of
Title XIIX of the Omnibus Budget Reconciliation Act of 15%0.

L O »

Chris Edley E

Margaret . Shawv Donsla StroﬁE:}
Ken Schwartz MlChael Waldman
Harry Meyers Todd Campbell
adrien Silas Beth Nolan
Frank Reeder Melissa Cook
Bob Rideout Barbara Kahlow
Ray Kogut Richard Loeb
Bob Damus Jeff Hill

Mae Reed Karen Hancox

Jennifexr Palmieri Jin Mo



LRM #1-2758

REBPONRBE TU LEGSISLATIVE Kﬁ?%ﬁ%&& MEMORANDUM
If your response to this request far views is simple (e.yu.,
concur/no comment} we prefer that yaa respond by fawing us this
response sheet., If the response i simple and vou prefer to
call, please call the branch-wide line shown below (NOT the
analyst s line} to leave a wa&&agéngﬁh & secrelary.

You may alsoe ragpond by {1} aaliin& the analyst/attorney’s direct
line {you will be connected to voice mail if the analyst does not
answer) ; {2} sending us a weme or letter; or {3) if you are an
OASIS user in the Executive foxa&;af the President, sending an
E-mail message. Please include the LREM number shown above, and
the subject shown below.

To: Ingrid SCHROEDER I
. Office of Management and  Budget
_ Fax Number: ({202} 395- 3189
Analystjﬁttbrney s Dlrect Number 3 (202) 395-3883
Branch-Wide Line (to reach secretary): (202) 195-3454

FROM: ‘ (Date)

| (Name)

(Agency)

(Telephons)

SUBJECT: OGE Proposed Report RE: S 193%, Prohibition
. of Lobbyists’ Gifts to Leglslatlv& Branch
 Officials

The following is the response of our agency to your reguest for
views on the above-captioned subject:

Concur
No objection
No comment

See proposed edité on pages

Gther:

FAX RETURN of pages, attached to this
response sheaet

i
i
i




Unlted States

% Office of Government Ethk:s

) Now York Avenno, NY, Salie 504 l
Wanhinglon, Do 83047

: I
May 18, 1994

+

!
unnmaa&&gx

T * Jamax J. Jukes [for} ! %
| Assistant Dipaector for zaqialativs Reference .
17:&,; Yuk o 7oz I '

FROM: G@ NAY S

General Counse) ’

SUBJECT: OMB Request for views RE: S, 1$33%, Prohibltion of
Lopbylilets’ Gifts to Legislative Branch Officials

J
This is in response to your Legislative Refsrral Memors
LR® #1-2706, dated May 13, 1994, rsguesting the viewa of the Of?f
ot ﬁb?&?nﬁﬁnb Echicn (OGE) congerning 8. 19358, The athiax
provigsions of coencern for the aaeuutive brangh are containsd in

sectionn 4, 5, &, and 1i. §

reguire filere of Public Financial Dieclosure Reports to repors &l
gifts Of 520 or more, uniesa the gifts are food, lodging,

antertainment. These gifts must onlylbe reported if thay are given
by a perscon roguired o ragister under the ¥Faderal) Regulsation of
Labbying Act, the Foreign Agents Regletration ASEt, or any successor
Act: and are gifts that would ba ptahibitad by 8 U.8.C., § 7383
{berring. gifts from prohibited saources). Thers is a p«rxanl

! .
s BSedtion 4 would amend the Ethics in Goversnment Aot 41;0

friendship oxception, which may permit acceptance of such g

under rcurrent executive branch Btandardﬁ of conduet regulatio
‘rhere are several problums we sa&‘with thie provision. ?irit,

the provision places a heavy burdsn on a fller to check sach t

2 gire of $20 or more i received whsther the donor has registe ld

as & lobbyist or rareign agent. Ther the filar smst check to

detarmine whethoes the gift is frowm a prohibited source. Pinally,

4

e

he yyaporting threshold s lawerad substantisally. Currantly,’

filers report gitts aggregating more than $250 from 23 single
gource, but do not include in the aggregation gifts with a fair
marxet value of 3140 or less. I

i

e Section 5 proposes vestrictions on  post oaplayu*n
activities of federal employees. ﬁriefly, this provision would!

the follaowing:

1) genior emnployees would become anyone whose basic ra:g&at
pay is egual to or greavtsr than 120% of the basic rate of pay o

i
3
!
£
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Joman J. Jukes i S
rage 2 i

GE~15, i.e., approximately 3S80,000. §In the sxecutive branch s
would inciude the entire Zenior Exscutive Service and the top 9

levels of G5-15.

2) Al sna-year cooling off kana countained in 28 U.8.8. § zba
would bgcome two~year banc, :

3) The trade and treaty proviaion of 1B U.B.C, § 207(b) smizn
majope & 10 year regtriction. |

4} The forecign entity ban of 16§U 5., & 207{f} would
from represanting, aiding or aavising foreign governments
political parties to include Ya corparation, partnership, or o
nongovernnant entity which is created or organized undexr the 1
of a foreign country or whieh has its principsl place of busi
cutgide thae United Staten,” )

5

The date of these amendments is £o be "after® Janusry L, 1995. It
i8 not clear what that means. I¥ appears the intent may have n
te pe sifevlive on Janusry 1, 129%.

H

This Office has testified mony Limes regarding pr

b b hdt——

[p—

restrictions on post employment activities of faderal employsee .’

before the Fuadoral governmant, We workad cloeely with Congress iin
the recont amendments to the pasic pest snployment coriminal
prohibition, 18 4.8.¢. § 207. The Office of Govaernment Ethice
not balieve the additions! amendments contained in 5. 1935
nevesBary or appropriats at thia time.
] ,

2e you know, President Clinton issued an Executive COrder
requiring his seninr appointess and trade negotistors to asfgn
pledges igovarning their post omployment activities before the
federal governmunt. ‘Theso pledges, which are enforcesble throggh

injongtions, dsbarment, and rﬂcoupment, reflect the most strisgent

post employment restrictions ever imposed on eerior noncareer

officials.  The proposal contained in this bfl) goes significantly -
beyond hobth the corrent statutory post employment provisions 4nd -

tne bresident’s Execulive Ordar.

It appears this bL1ii would apply the two-ysar, branch-wide
secling-of { period to a much larger group of eomployses, th
noNCAareer appointeas and many careser employass, than are currently
vovered, inclugding the entire Senicr Executive Service ¢nd
‘apparently G$-15 employess earning 3?0,000 Or moTe. i
* %

¥e gee no evidence that these érovi&ianu nasd to be snasted
into  law. 1t is particularly troubling that the propogsd

legialation would criminalize the activities it prohidkits. ha

penalties associated with & viclation of these proviplons ‘s
asubstantial: the maximum penalty iafa tine of $250,000 for sfch
count, with the addition of a pvtentxal maximun five yoar sanﬁunﬁa.

i H

: !
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The criminal lsw 6houid not be used to enforce ethica standariis
without 3 clear indication that the activity prohibited pones. &
sericus threat the conduvot of good government. In our view, this
legiglation goes beyond that which the government has a lagitimate
need to contrel, and thus threstens godd government by paaing
UnRecesgary impediments to recrulement and retention of the waut
gualifiad individusls. I
£

¥inmaily, the ROSL recent smandmepts to saction 207 have besn
in effect four only slightly over iwo ysare. The Prosident‘s
pledgan have beaen In effe0t for & little over one year. e ahould
give these new provicions the necessary time to operate, rathoer
than legislating and adding to the already complex ayray of p@wt
0uployment resbrigetions. i

e Sectioms 6 and 11. Thess provisions deal with legnl
gelense/expense funds, The cuncept for these provislona 1s that a
person registered asx o lubbylst or foreign agent is treated eu a
prohibited sourcy whe way not contribute to a legal defense fund.
Howevar, thils blil would not limlt other peaersons from wontributi&q
t suvoh a  fumt. There is RO apparent rationale for these
graviainpa, It i» nwt wlesr why such donatlions pose a preblem,
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EXECUTIVE OFFICE 0 F THE PRESIDENT

25-May-1994 (8:25anm

TO: S Ingridé M, Schroeder %
FROM:  dichasl Waldman |

office of Camma&icati&ngi
CcC: Bruce N. Read i
cC: Donsia Strong f
o Christopher F. Edley, Jr
e Karen L. Hanoox

SUBJECT: OGE proposed comment on lobbyist gift bill
!

I have a strong oblection to at least one part of the proposed OGE
comment on the gift bill.

The OGE app&ar& 1O oppose, oOr at 1east sees severe problems with,
the requirement that individuals who file public financial
disclosure reports disclose all gifits from lobbyists (other than
food, lodging, or entertainment). |
|

This is a propogsal that the President has publicly endorsed on
several ccassions. It is modeled after a proposal he fought for
in Arkansas wheén he was governor. It is highly controversial,
yet passed the Senate by something’ 1ike §5-3. It may be that the
House and Senate bills differ in whom the disclosure requirement
is placed,on -« the 1iobbyist or the lawmakar. It may e that the
House provision is superior, thﬁugh I don't really know. {I doubt
it.} But I believe that given our silence overall on the
provisions of this bill that relate to the legislative branch, we
should not fire our first salve at cur own position!

i i
I do not have an objection to the s%coné part of the OGE letter ~-
it seems to rehash an earlier, negotiated-out statement they nmade
during testimony on the Beoren bill.! I gquestion whether an OGE
letter on this subject alone makes sense.

i
Given that the legislation has now passed both houses, and is in
conferaence, I believe that it is appropriate for the
administration to welgh in on matters (such as the revolving door
provigion) that clearly affect the executive branch, and in a
general manner on the other provisions of the bill.

We need to decide, howaver, what the best way to do thig ig -~
whather it's an OGE letter, a presidential letter, a broad
pronsuncement on the need for reform coupled with guiet lobbying
against the Boren revolving door provision, or whatever.

|
l

1



EXECUTIVE OFF ICE 0:F THE PRESIDENT

i

27 -May-1994 Qasﬁzam

I
TO: Bruce N, Reed :
FROM: Michael Waldman i
Qffice of Communications

e f Donsila Strong ‘

!
v

SUBJECT: Lohby reform

|
i

It would be very helpful to talk before today's meeting with the
counsel’s office. i

Stephanopoulos thinks w2 need to pfoduce a letter four the
Prasident 0 send tg the Hill on lobby reform {as well as on
campailgn finance reform, which Cutier and I have been pushing).

I'm certainly for this., We need ta get a draft in Tuesday am. I
want to see 1f we can produce a &raft for discussion/circulation
by today's meeting.

$0 . . . call me (x62272 or x67181) when you ¢an,
THANKS | |
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_ Withdrawal/Redaction Marker
Clinton Lib%rary

NOETRIENT NI, SUBICTAITLE PATE RESTRICTION
ANDTYPE
I, memn Roed o Domsin Strong re Chris Bdley {1 paged 52454 P3, PO/biG)

i

This marker identifies the original location of the withdrawn item listed above.
For a complete list of items withdrawn from this folder, see the
Withdrawal/Redaction Sheet at the front of the folder.

COLLECTION: ‘
{hinten Presidential Records,
Pomestic Policy Couneil
Bruce Reed {(Subject File}
GARax Number: 8428

FOLDER TITLE:
{Lubbying Reform]-General [1]

]
|
1
i

] gl

Presidetisl Keeords Act « 44 US.C, 22040038

P1 Nativna! Securlty asiBed Itfermation [(a)i} of e PHA}
I Relxting o the appoinitient 1o Foderal office [{aX 2} of the PRA]
B3 Kadeuse would visate s Votlferal statuie [ayd) of the PRA]
i Beloust wonld disclose iond seerds o condideniial connmerchd or
Buaucial snfirnaton Hald) of the PRA}
P2 Reloase would disCloss confideniisl advise botween the Presideat
ned bis advisars. or Yelwoen sach advisors (eS8 of the PRA]
P& Heleuse would comsiitnée » Clearly anwarrsnied varion of
persunal privacy {a6) of the PRAL
]
£1. Cluesed b nopardanee »ith Nﬁ{%ﬁﬁﬁﬁﬁ cuntainnd in deaur's deed
of gifL. .
PRM. Persoual recard adsfie defined In accnrduore with 44 US40
2eul.
/K. Bocument will ho revivwsd opes reguest,

RESTRICTION CODES

Freedom of Informatlon Act - 18 U.5.C. 55557

bil) NaGonal secarity clussified inforcuaton |[thi(1} of the FOIA)

hiZs m:k;mf wontld dasclose interne] persanacl rades and praciess of
an ageney [(h)i23 of the FOIA]

i3 Redease world vielutv a Fodersd statute (33 of tle FOIA)

063 Hetease would flisclos 1rade servers or confideatlal wr Mgangtal
mforumatinn [{hi+: of the FTHA] .

ni8; R.tii‘&.‘.i’ wiuld constimie a elearly uawerranted Invidon of
persanal privacy [(hi6) of the F(3A]

{7} Heleawe wauld discioxe information cumpited For faw snfurcement
purposes HEHT) of the FOIA]

hi%} Release wawld disclose nferwatien enpoerning the ropulation of
finorcial inxtimtiens [KB¥E] of the POIAL

hi%i Refease would diselose peadapivn) o geaphysicnd information
concerning wells B3 of the FOIAS
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EXECUTIVE OFPFPPICE OF THE PRESIDENT

|
|
25-May-1994 OQ;OZam

H
H
{

TG Michael Waldman

FROM: Christopher F. Edley, J&
Office of Mgmt and Budget, EG

k

cC: Ingrid M. Schroeder ‘
cC: - Bruce N, Reed

CcCe pongia Strong :
cC: Karen L. Hanoox

SUBJBECT: i RE: OGE proposed comment on lobbyist gift bill

Ingrig --

Please lean heavily towards Waldman on all these matters. If

you run into trouble with the agencies, convene an interagency
meeting of POLICY LEVEL officials for me to chair to get to
closure, when appropriate. I agree with Michael that the
adminigtration should get on record with the conferees in a
relatively comprehensive way. Michael must provide the political
Judgment on what level of detail will be productive, and what
kinds of signals will be counterproductive.

Main point of my message is that we have to be sure our process
prevents a vies letter from geﬁtlng bogged down.

Thanks. I

[P
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EX&E8CYTIVE OFFIQCE OF THE PRESIRENT

3l~May~1994 09:36am

0 Donsia Strong

|
FROM!: Michael Waldman ;
Office ©f Camwanicaticng
§
i
|

oo Bruce N. Haed

SUBJECT: ' RE: WJ editorial

!
L
3

In re: Donsia's memd on the consultantg . . .

There 1s already a process going on, through Mack McLarty's office
and the Counsel's offige, to resolve the issue. (It's McLarty,
Paul Toback, Cheryl Mills, Patsy Thamasan, and I've been a little
involved too.}

Dee Dee will have to brief today, and has neutral talking points.
But thmreimay be a need for further resolution.
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EXECUTIVE OQFFICE OF WTHE PRESIDENT

31~-May~1994 01:30pm

: bonsia Strong

FROM: ; Michael waldman §
Gffice of Comnunications
H

CC: Bruge N, Reed

H
&

SUBJECT: RE: WJ editorial 5

I dorn't agres on the consultants issue ~-- we're far from having
our poslition satisfactorily rasalv&d on that matter.

The President should not mention cansultants in his letter, I
don't think -~ they would fall under a categery of lesser issues
in the legislation (e.g., the revolving door provisions the
location of the enforcing agency, etc.) that aren't mentioned in a
broad-brush paragraph of support. i

I agree there is the potential for embarrassment, but we’'re there

already -- I could be wrong, but I don t think a letter compounds
it.
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ATTORNEY GENERAL RENO f F \ECUTIVE SECRETARIA

US DERPT OF JUSTICE
10 AND CONSTITUTIUN
WASHINGTON DC 203530

COMMON CAUSE STRONGLY URGES THE JUSTICE DEPARTMENT TD MAKE CLEAR 1D
THE PUBLIC THWAT 17 OPPOSES THE PROVISIONS AMENDING 18USC201
CONTAINED IN THE MOUSE-PASSED VERSION OF 6,349, THE LDBBYING
RIGCLOSURE ACT DF 1994. THESE PROVISIUNG, IF ENACYED, COULD
FUNDAMENTALLY UNDERMINE A XEY ANTI-[ORRUPTION CRIMINAL STATUTE THAT
COVERS MEMBERS OF CONGRESS AND DTHER PUBLIC OFFICIALS AND COULD
CRIPPLE PENDING DEPARTMENT OF JUSTICE MATTERS INVOLVING ALLEGED
ILLEGAL GRATUITIES AND MEMBERE OF CONGRESS,
!
FRED WERTHEIMER
PRESIDENT
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April 20, 1994

The Preskient

The White Houge
Washingtor, D.C.

INDEPENDENT
SECTOR

20500 '

Dear Mr. President;

Thank you for giving so genercusly of your time on April 12 to address and meet

- individually with leaders friom voluniary orgamzabons foundations, and corporate giving

officas from throughout the nation. We were very encouraged by your knowledge of and
gommitment 1o the independant secter and to a "partnership with pesple in community
organizations alf across the country...” '{he day was a very special ane for our

immediate Past Chaiperson Meambers and in the spirll of your comrnfmzs we wanted 10 le! you know how your
policies have affecied the independent sector.

We are especially grateful (o you for the iegsszazzcn enzcted in 1893, that made gifts of
appreciated property fully tex deductible. 'Appreciated property gifts have increased
dramatically in recent months as the :esut ot the enactment of that importand legisiation,
to which your administration gave such strong leadership and support.

We are also grateful that Treasury's proposal related to nonprofit complisnce wilh the
Jaw witl provide RS with the mechanism s:zf intermediate sanctions o assist i einging a
charity into confarmance with the iaw. The Treasufy proposal is consistent with our
recommendations and, if enacted, will help substantially to strengthen the performance
and accountability of nonprofit erganizations.

t
We were encouraged by your statement that "the notion that the government has
empower peaplie (o take control of their own lives depends upon the ability of peopie to
prganize effectively, to lobby their government to influence our policies, and also to el
us what thay know is the truth." There are two actions you can take to strangther this

gmpowerment,

Qne action is needed almost immediately.! The Lobby Disclosure Act will go to
conlerence within the next several weeks ‘and it must be amended in Conference to
protect nonprofits from a needless double’ _reporting burden which is a threat to the very
community organizations about whom you spoke so eloguently. | am enclosing our
amendment, with an expianation, and hope that yvou will ask your staff to contaci the
sponsors of the legisiation, Senator Carl Levin and Congressman John Bryant (o let
them know of your adminisiration’s suppord of our position,  Ta date, your administration
has not supported our requests for modification of the legisiation and we hope that, in
light of vour comments regarding the’ importance of advocacy, you wsii b willing to
intervene in this exceadingly important matter.

i
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We also want to call your attention to a recent action by your appointees at the Corporation for
National and Community Service which seems mconsnszerzt with your statement about the imporiange
of citizen advocacy. The Corporation’s recently promuiga!ed ruieg probibit program participants from
engaging in any advocacy activities, except on their cwn time, Yet the language of the At is
properly broad encugh to allow National Service Program participants 10 €ngadge i advocacy
activities in the course of their service, aspeciaily if no.govemmem funds are used, Last ditch efforts
werg made by congressional opponents of the Act to ehmmate any advocacy activities from the
pragram, and those efforts were defeated by your admllnlstration and the Act's supporters. You
indicated in your session with us that you could not "succeed as president unless we succeed in
mobilizing millions of our countrymen and women for the important tasks that face us.” Who better to
heip make that happen than young people who are learning first hand through their National Service
experience about the enormous human needs facing this nation.

- I

Your commitment to the independent sector came through clearly, so we are encouraged to hope
that your administration will reverse U's position that led to making permanent the 3% floor on
femizad tax deductions, inchuding chariable deductions, Not only is the floor on ¢hanitable
deductions a disincentive to charliable giving, it sets a terrible precedent. Once 2 floor is established
on a tax deduction, Congress 15 almost always inclined to increase . The floor on the medical
deduction & & 2age in point. We plan o have iegzsia{m introdused shortly thal would remaove the
charitable tax deduction from the 3% foor and we urgently request that you support that initiative.

You said, “Much of what | {ry to do here is designed to empower pecple (o jive up o the fuliest of
their own capacities and o face their problems in their own ways most effectively.” We wan! io help
you in that effort and you can help us to do so by supporting these legisiative iniliatives that
encourage the lobbying and advocacy rights of nonprofits and promote tax poticies that foster
charitable giving. E

Thank you oncé again for making the open house so memorable. We look forward to working
ciosely with you s0 thatl all in our society can "make a Illfe

Sincengly,

/Ay

ey
Bran O'Connell
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Erict ; ‘ ; From the Desk of
e . MELANNE VERVEER

ce: First Lady Millary Rodham Clinton
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Position of Nonprofit Orgamaaﬁ OIS
Regarding the Lobbying ﬁzsc oswe Act of 1944
{8.385/H R, 823)

Require chantable organizations [501(C)3)s] lo disclose their executive branch contacts
according o the Lobbying Disclosure Act and dzsciese 2l egistative activities and contacts
according o section 4911{d} of the Internal Revenue Code. Accept the $8000 per
organization regisiration and semi-gnnual mporzmg thrashold in the Senate version of the bit
and require charities lo file semi-annual reports !beginning in the first period after the $5,000
registration threshold is exceeded. i

1

x
H '

If conferees agree to the 35,000 semi-annual threshold for disclosing lobbying contacts, many
small nonprofits will not be required to disclose their Iobbylng because they spend less than thai
amount in a six month period.

if conferees accept our proposal to disclose Exé(:utive Branch ichbying, as disciosure is
required under the LDA for other groups, we will stilt bef able to use IRS rules 10 disciose our
contpois with committees as well as our lobbying expendltures And we will have met the objections
of those who cenend that our position calling for nonpmf its o be pamitied fo disciose obbying
based solely vn our IRS rules would give us unfair advantage aver other grouss.
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October 20, 1983

The Honoyabkle Jack Brooks -
Chairman

Committee on the Judiciary
U.B. Housgeiof Representatives
Washington, D.C. 20515

Deay Mr, Chairman* l

This z& in response Lo your 1etter requesting comment on

H.R. 823, the "Lobbying Disclosure Act of 19830
i

The Administyation strongly supports the purpose of this
legislation, We are committed to insuring that all citizensg are
aware of the influence brought to bear on the development of
government  policies, regulations, laws and legislation. H.R. 823
establishes uniform disclosure requirements for Executive and
Legislative Branch lobbying. It repeals the patchwork of
existing lobbying disclosure statutes and streamlines the entire
dlscloaure process for those who must comply.

In addltlon, the bill estabilshes a new Office of Lahbyixg
Registration and Public Disclosure within the Department of
Justice. We believe that the Department of Justice, with its
sxperience in admlnlstering and enforcing the Pare;gn Agents
Reglstrazim Act {FARA) mince 1942 and its exparlﬁnc& in enfore-
ing the Fedaral Regulation of Lobbying Act, is uniquely qua}zfze&
for the responsibility of administering and enforcing the provi-
sions of the bill. |

As th& President stated in hls'letter te the Subcommittee,
dated %&xch 31, 1%%3, the Administration is anxious to work with
you to strengthen aﬁd clarify H.R. 823. We do have several
significant concerng with the bill as presently drafted, which we
hope can be addressed. Accordingly, we strongly recomm@nd based
on the experisnce of gome Executive Branch departments and
agencies in implementing, administering and enforcing the various
disclopure statutes, that Congress go bheyond the language of the
present bz}l and adopt legislation that will be more effective
than the pravm&xo&s of H.R. 823 as introduced., and that will
compel disclosure in a timely manner.

[
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Our first concern is that the bill's definitvion of lobbyist
in Section 13(10), excluding those whose lobbying activities are
“only 1nazéental“ and "not . . . slgnzfzﬁant" is imprecise and,
in our view, c¢reates a loophole that will undermine meaningful
lobbying disclosure. We recommend use of a bright line test of
what constitutes a lobbyist and we look forward to working with
you to craft appropriate language. For example, a threshold
amount expended for lobbying, g.a., $5,000 in a six-month period,
could trigger the abligation to register, or a test that foruses
on the client's overall lobbying efforts rather than the lobbyist
might be fa&hianed {cf. the Federal Election Campaign Act, 2
U.8.C. § 431 et geg.}. Arn alternative approach would be to make
any ax&mp:zcn explicit and precise in its scope.

A

This blll prevides for a pos entzally signifizant loophele in

that it fails to require the disclosure of individuals who pay a

lebbyist to lobby on behalf of another. Organizations that /VARCFP

participate in coalitions are excluded from disclosure if their
payments do not exceed $5,000 over a six-menth period, or they do
not significantly participate in the supsrvision or control of
the lobbying activities, or they do not have a direct financial
interest in the cutcome of the lobbying activities. Terms such
as “s4gn¢flcanzly partigipate”, "supervision or contrel', #*direct
financial interest", and the “outc&m&“ are ¢ ambiguous that
ensuring that this exceptian is not abused will be virtually

Buthons

vi ofechins

impossible; particularly since a11 three ¢rigeria must be

£lﬁﬁwﬁﬁiqxﬁu§éﬁéigéﬁﬁgw$§mraqu1rad {In addition, the bill
provides no mechanism for disclosifig the existence or

participaqion in ad hoe coalitions where lobbyists for different
organizations ¢r ¢lients work in concert on an issue or goal of
common concern. Such ad hoc coalitions often take on a deceptive
or unassuming name to hide the identity of the real plavers.

nis bill should insure that this type ©f sctivity is disclosed
by reguiring each r&g;strant o name any ad hoc coalition and/or
parcicipants with which it particxpates, irregpective ¢f whether
the ¢oalition pays any of the participants. The Administration
believes it is c¢ritical that any reform address all modes and
structures by which influence is exercised. As we indicated
above, the disclosure of all the principals in all lébbying
efforts is essential to public awareness of all factors

influencipng. goyvernmental decisianaJ

Second, more accurate and precise financial disclosures than
those pravzded in Section 5 of the proposed bill should be
required,! Estimates oy ranges aye valid when disclosure focuses
on ivtems of fluctuvating value, such as houses, cars, stocks, and
bonds, orfnebulous concepte like financial net worth, but have no
place in dzsciasuxes about fees and expenses. ?xesumably, a paid

|

H
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lobbyist is capable of maintaining &d&q&at& records of receipts
to meet his or her obligations to the Internal Revenue Service,
and these figures ave deprzved of their meaning if they are
converted toc estimates ranging from tens of thousands to hundreds
of thousands of dollars. On the other hand, the public benefits
by knowing not only exactly how much money lmbbyiats spend, but
alsc the date and purpose of the expenditures, so that they can
evaluate the impact of the lobbyists' expenditures on the
}egisiative Rrocess.

In addition, we believe that lobbyists should be
required to dlsclase specific amounts for expenditures in certain
crucial areas such as entertainment, travel and advertising.
Morecver, H R. 823 sheuld provide for complete disclosure of
grassroots, activities. Very often, public servants are faced
with a host of artificially genaratéd corréspondence and tele-
phane calls. Many lobbyists &xpend ‘substantial amounts of money
in an attempt to suggest to those in public ssrvice that their
cause or position has substantial public eupport. There should
be separate line item disclosure of sums expended on grassroots
activities and the issuees advanced.

. Third, the bill‘'s provisions for civil monetary penalties
for vieclations of the Act could be substantially
strengthened by insuring that viclators never profic from their
wrongdoing. Lobbyists who knowingly fail to comply with the
provisions! of the bill should forfeirn their fees. This could be
accomplished by adopting provisions based on the Department of
Housing and Urban Development Reform act of 1989 (P.L, 101-235),
which provide a civil money penalty at the greater of a fixed
amount or the amount paid to the lobbyist with respect to the
vinlatcion. s
; ”":} E"ﬁ- ;. A

1
# ]
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H
Fourth, we believe this bill wauld be impravad by a

prahibztien agalnst any fee paid to a lobbyist that is
contingent, in whole or in part, on therauccass af any lobbying

activities. Similar provisions arelcontainadwmn the HUD Reform
Act and FARA. Contingent fees for eeoliciting or obtaining
Goverrment contracts have long been congidered contrary to public
policy because such arrangements may lead to attempted or actual
exercise of improper influence. Commissione paid on sales would
not he praulblted under this provision.

i

Req1strat10n

We also note possible prablemsiwith regpest Lo what congti-
tutes an inactive registration and with the timeliness of the
initial registration as provided for in Section %, Inactive
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*egxstrants, in ouy view, should be defzned as those whose total
receipts a and (not "or") total costs are less than $5,000 in a
semi-annual period. To use the disjunctive is to invite the
structuring of payments so as to avoid disclosure.

Enforcement %eghaaism&

We urge the Committes to strengéhen and clarify the

enforcement mechanisms in the bill (e.g,., Sections 8{d} and

3{d}). The bill does not afford thefDlrector sufficient
investigative authority to insure that all those register who
shopuld, and that those who do register make full and accurate
disclosure. W& favor the informal resoluticn of disputes whenev-
gr possible, but there must also be tools such as administrative
fines, civil investigative demands and, as a last resort,
criminal sanctions for those who choose to avoid the bill's
registration and disclosure requirements. Experience has shown
that the informal resclution process is greatly enhanced by the
presence 95 more severe penalties.

Saanx&x 7i{b} {1} of H.R. 823 reqaires the Department to close
cut & puss;al& enforvement action if the party submits informa-
tion showing a viclation was "unlikely”. Coupled with the
Department s lack of proper tools to investigate, this will allow
viclators ta submit just enocugh information to meet the “unlike-
ly" test and evade the disclosure reguired by H.B. B23. There-
fore, the Department s uggests that the provision be clarified to
make plain (that the registrant is required to show that he or she
is in ¢omp}1ance with the Act.

J

Both HUD and FARA provisions require registrants Lo keep and
preserve records relating to their activities, the disclosure of
which is reéquired by the respective statutes. H.R. 823 should
also so provide; otherwise, those seeking to evade the law or
enforcement efforts may claim that relevant records of lobbving
activities are "nonexistent®. To ensure that the Department is
able to coktain relevant information and to pursue instances of
noncompliance, authority should be given to the Attorney General
to issue civil investigative demands where a possible violation
is indicated.

H

Section 7{b} {2} requires the Department to treat a "substan-
tial noncompliance® as a "minor noncompliance® if the person
admits there was a ﬁanccmplzaﬁce and corrects it, without any
regard as :a the egw&azaasness of the noﬁzwmplianc&, This allows
the person!tc engage in a deliberate course of conduct designed
to evade disclosure and, if caught, to gay, “I'm sorry, I'll
discleose®, ;and pay a smaller penalty. In fact, this provision
serves as an incentive to noncompliance., The Administration
recommends | that the bill be revised to treat significant noncom-
pliance, admitted or not, as provided in Section &,
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The Aggointmgngg Clause

Saaazén Ble){1) of the bill wmuld prohibat the Director of
the Office 'of Lobbying Registration and Publie Disclosure from
imposing alclvzl penalty for vxc1at19ns of the Act:

"in an amount greater than that recommended by an adminig-
trative law judge after a hearing on the record under Sub-
section (a) (3} unless the Director determines that the
recammandatzmn of the administrative law 4judge is arbitrary
and caprzczcug or an abuse of dzscretzon "

The Appointmentsg Clause of the COﬁStltﬁtiOﬁ, art. II, sec.
2, cl. 2, authorizes the President, by and with the advice and
consant. affthe Senate, to appeint mffxcera of the United States.
The clauﬁa;furhhar provides that Congress may vest the
appointment of “such ;nfgrzar officers, as they think proper, in
the President alone, in the Courts of Law, or in the Heads of
Departwents.® (Emphasis added.} %elbeliev& that giving adwminis-
trative law judges the authority to make decisions binding on the
Director, and thus ultimately on the,kttcrney General, subject
only to review under the arbitrary and capricious or abuse of
discretion standards, raises constitutional concerns. Officers
who pake decisions without being sublject to the suparvision and
control of 'superiors cannot meaningfully be considered inferior
officers.

Since the bill appears Lo permit the appeintment of adminis-
trative law judges in a2 manner reserved for the appointment of
inferior officers, while at the same time effsctively insulating
their decisions from review, we believe that the limitation on
the reviswability of their decisions raises a substantial gques-

H

tion under the Appointments Clause, |

We do not believe that the limited review svailable to the
Director zs sufficient to obviate this constitutional problem.
The arbztrary and capricious and abuse of discretion standards,
devices wlth long histories in administrative law, do not permit
the ﬁlractor {noy, by extension, th& Eetorney Generall to substi-
tute his or her judgments for those of the administrative law
sudge. R&vzew undey the arbitrary and capricicus standard, for
example, is limited to only "whether the decision was ba&&d on &
consideration of the relevant factors and whether there has been
a clear error of judgment. Although this inquiry inte the facts
is to be aearchzng and careful, the uztlmat& standard of review
is a narrow one. The {er@atmr) is not empmw&reé to au%stztuﬁe
[his] judgment for that of the [ALJ}" (j oo
Qverton Park v. Volpe, 401 U.8. 402/ 416 {19?1} (01tatzan$
omitted) . | Because the ALJs® 3udgments would therefore still be
beyond the Directer's supervision and control, we are not
persuaded that administrative law judges may be appointed in the
manner thaﬁ the Constitution reserves for the appointment of

H
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gggggg&;kﬁ ] . 1889, 25 Weekly Compzlanzan of ?reszdentzal
Document s 1970 1971 (December 19, 198%) (objecting to imposition
of an aVbztrary and capricioug standard of review for review of
speswial ma&ﬁar decisions by Claims Court judges as inconsistent
with the r&quxremente of Article II1).

In order to remove the &ppaintments Clauge problem, we
recommend that the bill be changed to make the findings of
a&mxnz&trative law judges under the Act subject to ge povo review
by the Director. §

i visions Lo 'FARA

Ancther concern involves the bill's propoged revision of
FARA in Section 13. By restricting the definition of foreign
principal te foreign governments and foreign political parties,
the bill (contrary to current law) would allow foreign indivigd-
uals, associations and corporations to attempt to influence
American publzc opinion and United States policy without making
any disclosuré under FARA. Only if they also engaged in lobbying
contacts aa defined by thig bill would they be regquired to make
any disclosure of their activities, and such disclosure would be
significantly less than is now regquired undery FARA., This would
allow agents of entitiss supporting terrorigt activities to
attempt to influence American public opinion and United States
policy without making any digclosureiunder either FARA or the
Lobbying Disclosure Act of 1993, Further, this would impose on
the Government the burden to prove in any litigation that the
agent represents an entity meeting the Act's definition of a
foreign government or foreign pelitical party, a difficult, if
not insurmountable, obstacle in cases involving covert agents and
clandestine foreign organizations. We recommend that the present
definition of rforeign principal® inl'Section 1 ¢f FARA be
retained in its entirety, and a provision be added stating that
registration and disclosure by cvommercial entities under the
Lobbying Disclosure Act satisfies the reporting obligations of
FARA . {

!

We point out that the bill establishes within the Department
an "Office of Lobbying Registration and Public Disclosure® to
administer and enforce its provisions. The office would require
funding, it is estimated, in the range of four to seven million
dollars a year, as well as several wmillion dollars in start-up
costs for personnel and equipment, including a computer system
which is compatible with that of the Federal Election Commission.
In this connection, we also think the bill could be improved by
an amendment permitting the new office to charge and retain fees
for providing documents and research|services to the public?]| The
offive would use these fees to offset the cost of providing-the
service and spend them without further action by th® Congress.
Similar language currently allows the Department of Justice to



http:providi.ng

: w P
#
gstablish ana cnllect administrative, (as well as registration)
fees under the Foreign Agents Registration Act.

R Ry irements
i

Finally, the Byrd Amendment requires vearly reports evaluat-
ing the effectiveness and c¢ompliance of the existing disclosure
program, However H.R. 823 removes the zeqaxrem&ﬁt for agencies
Lo cclzaczfand compméa the information that is the basis of the
report. Therefore, in keeping with the information and stream-
lining geals of H.R. 8231, we suggest striking the remaining
provisions of the Byrd ﬁm&ndmeut that relate to the yvearly
disclosure certification repore. :

Conclusion

In summary, we support the laudable goals of H.R. 823 and
believe that the bill should be medified as suggested above so as
to meet its stated obijsctives. We would be pleased to work wlth
Committee staff to achieve that gaal'

The Office of Management angd Budgez has advised this
Departmenfithat there is no chjection to the submission of this
report from the standpoint of the Administration's program.

i
- & ; L3

Please’ do not hesitate to contact me if we can be of further

agsistance regarding this or any other matter.

Sincerely,

F ot B

Rabert H. Brink
Deputy Assistant Attorney General
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