85582

{A) rosank anything of value givan Lo, oo
telkalf of, or for the benslit of & coversd lee~
tuiative branch officiad, insloding..

{1 b it

{3 payment for local of long-distancs
LrRESDOLLATIoN, sntertalnmeant. food. or iodg.
fog, whathsr provided 1o Wind. by purchase of
& Lickst, DY Dayment in MIVALDS OF by reim-
ArgaiAnt, OF ptherwise;

111} # sontribation or giber payresut made
¢ % third party iz Hau of a5 bontrsricm on
the basix of @ dealgnailicn, racsmmendaiion,
ar othar speciiication made by the spvared
Jegisintive branch afficialk; :

(1v) retrabarsement of Al exmm

(¥} & loRn; dnd

(#1) an expetditurs made mr » conferetcs,
relzest, or OLDer svant bensfiting & coversd
person, It

{5 does not acluds—

133 & wontribation, s definad 1o the Faderal
Fisciion Campalgs Aot of 157 {3 U.BD 431
&% whi. i, Lhat I raquired Lo be reportsd under
thal Ach unists the zostribation {2 in the
foem of participaiion In & focdraising aotiv-
ity on behalf of € covered teristalive branck
official, wmeluding the zolicitatios of Lon-
tribattons, tostlog or ecobosting of & faad-
eilaliig dvsnt, ar Serviced on & usmpelzn
steering commitios or ita sgiivaleny;

(313 & modast itam of 100d oF rafresbifiisnts,
such as a s6ft drink, enffee, or doughnut, ef—
fored DLhet than as parL of & meal;

{3115 m grescing card or dther itam of llttls
suiripmio vilide, such ak & planue, certificate,
ot Wophy, that (¢ intended solsly Tor preses-
tatian;

{4y finantial Dbensiitx gzwlz andsy olr-

cunstances which moke (3 slear what the .

venefita ars motivated by s famsily reistion-
ship jatber than the position of ths resipi-
ent

t¢} financial benefity which sre not nsed
ant which are promptiiy rst.;z*md ta the
flpnar: a

L) widely atteiidad recaptions to whileh
coversd legislative branch officlals sre in-
#ikad, other thanh evants deacribwd in para-
groph (1B} of this aubssction.

i ESTIMATES oF INCOMNE OR EXPRN:ES.—
For shie purposs of this asciion, estimales of
fucorme or expenses shall be made ag {nlinws:

¢13 Income of sxpanses of L3N0 or jems
shall be estimsisd Ly the tnziwing cak-
sgaries:

(A1) AL ieuz. $LO00 Bhur net more thao
311%1¢ 13

(81 More than $I000G WGt not raoes than

200, 008y,
{2y hMors thap £0.00F but oL mars than
000,

(1) Mors than $50.000 but not miore than
3100,008,

(8} More thag 200,006 Lui not more than
02,005,

{2; Income or wepenusy iy sxcezs of 5200000
shall be estimated gad rounded 1o Lhe near-
a3t F100,000.

3¥Ar Any rvegistrant whoné Latal income
tin ihe case of wu orpanbation desoeibed
undar subsection {43 or oial expenses (n
the sass of an orgatisalion desoribed under
subkectilon (D4} i ¢opnection with lobhy-
Mg activitles 40 gob sxceed-

{1 $L,00C 1n » sapnisnnugsl paciod on dhatl
of & particular cliant, or

{41) 33,000 1o & serniannual perlod on bobalf
uf all clienta,
ing ssilmdted under thia section, or who
Ates ool make iy obbving contkels su be-
half of & partizuled cliant. W deemned L0 be
insctive durityg soch pericd with respect to
saeh siient or oijeuty and may comply with
the repording requlremanis of thils section by
nutifying Wbe Director, in such form s the
Mrecior may Rraserins,

{H; Ths reporting ihssahsids sstabiished
Dadar this paeagraph aball bBe sdfusisd on

¥
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January § of each yosr diviaible by & to the
amount aqukl to $L.000 and 3500, respec-
tively. in cornstani 19% dolinrs (rounded o
the nearost $100).

4} In the sase of registranta that are re-
quired ¢ repork or dontily lobbying lncome
or sapenses amnder sectiony A and BI04 of
the Internel Revenus {(ode of 1568, repula-
tions devaloped codor sacting 6 xha)l provide
thal fhe amounid regilrsd to Lo disciobed
andar such seciinas, o & good aith sxtimats
of such amounts ey b reported (Ly cub-
sgory of golizy valus: 5 maat (he 1sguire
mezsa of subsacilon (B {31 or {4) of this see
ilon,

(5) In emtimatiog otal fmcoms oF oXponses
uder Lhis secticn, a ceglatrani 13 nei re
guired to nelude.

{A} the value of contributed services ior
whick no payment 18 made; or

(B3 thd axpanses for servicos provided by an
indopencent sontractor o spent of the reg-
imirant whd 13 sepmrstely regintersd under
thip &ci,

{a} CONPALTS Wiy CORaRESMONAL {GuMIT
TERS~PHF plrposes of subssction (L2: any
contast with & wmember of & copgremyional
sommities. s smployss of & congrossionel
cnmmstiies. or alk smnploves of A memnber of &
congramional commilter regurding & matisy

wilthin the Jurisdiction of such committas i5”

a confact wih thas commitineg,

(0 EXreMsioN yos FiLiN0.—The Directior
may grant nn extession of time of GOk movs
than M daya for the fing of any repore
wnder thiz sestion, ob the request of the reg-
tstranit, o8 gOOd Chtine shown,

S5C. & ADMINIRIRATIVE DUTIER (7 THE OFFICE
OF LOEBYING HRECIFTRATION ARD
BB DASCLOBURE

fa) EATABLISHMENT. {1} Thers b pelabe
fished within the Depaftoent of Justice an
Oifles uf Lohbying Bagistration and Pabiis
Eixciosure, which 53201 be headad by & Dpsa.
tor, The Dics¢tor shall da appofuted By the
Prositent, by and witk tha advics sd cone
sent of the Hevale. The Director $hali be an
fdlvideai who, by damonatratak whidlby,
background, tratnieg. and sxpertancy, (8 #f-
peciaily qualifed w carry oud the fuactions
of the position.

4y Boskion 5356 of ticde 5, United States
Cade, s amisnded by Sdding ar the e Lthare.
of the eliswing:

“IHrector of the Difice of Lobbying Reg-
istratton and Publizc Disclosare, Department
of Justice ™,

B} DUNES.-Ths Divector of the Office of
iaobgymg Bugistration sdd Public Disclosure
shail—

13 altor mothes and af oppertunizy for b
Ite soeunsnh, and sotsuitation with ths Seov
patary of Lhe Senatn. the Clerk af (e Honas
of Rapresentatives, and the Adminisirative
Conferenes of the United States. nresorlbs
saeh rules, furms, ponalty schadules, amt
procedarnl regulstlnns a5 Are DACeAry f::-r
the nplamentation of this Act;

E2F provioe guidatice apd amistance 08 Lhe
replateation abd reportiag requlrements of
this Aul, inuiuding, fo ths exiand prace
tinxbile, the issusnne of peblished decisions
and advizory opiniong;

£ review and make suck Buppiemental
yerificaiions or inguiries &% Sre ROTARRArY L0
sniare  the compistatiess, aoonescy, aid
tteneiipmg of rORIALrALIOES and Deports;

(i) devalop Uing, codiag, aod cross-kndsg.
InR systems o carry out the purposes of ikl
Ast. lncluding computerized Bystemy  de-
algned v misimite the burden of (Mg and
seaxlnlse poblic accens to materialy fHed
undue $hin Ack;

5 nuxure that the computar gyalemns dn
welcped parsusnt 10 pRIAKTARE (4

{A1 adiow the materisls Nlad vnder (W13 At
10 e sosoused by the oams of 1ha olisnt. she
ohhiytel, Al Lhe feglsteant;

May 8, 1993

£5) srv cornpatile with coaputes svstems
develcped and maintainwd By s Folersd
Elwction Compclsaion, apd st inforeaiion
fLiad inx the LW pyatams ot be m&iiy L gvic 8
rofersiuesd; and

() mia compatible with comgaster aynema
developad atid malntalnsd by ths Secratary
of the Senste and the Clork of vhe Housa of
Representatives;

{8 make coples of sach reglateation and ea-
pary filed under this Act susniizkle b the
pulitic in slsetrontic and hird copy {Ormats an
by &8 practizabis afler the dats wn whith
such registration or repord Is receivad;

{7 promaves the originsls or sesurais repro-
ducting of repiairations noiil such {ime as
whey are terminated, and of reports for & pse
Flad of no less thea T yosTs from the dats on
which he report ¥ recetvnd;

) mataialn a computer racard of the in-
formution contatned 1o reglatratinoe and ra-
porty for no lesa than § yaars after tha date
on which sach reglatrations and repocts ate
recelved:

(93 compiie snd summarizsa, with respsct to
pach wemisnzual period, the informeatlon
matainad 10 FREISLPRUIDRE and reporta fled
during ssch period 1n & manner whicd clearny
prezenis the extenl mad maturs of expendi-
gmx on jabbhying activities furing xuch pe.

ouf

{101 make information compiled and sem.
minrizad gnder paragraph (9 avaiinbie tw the
public 1n elsctronic and Bard copy formats as
sohn Be practicabls afiar Ihs oinee of each
sepitannuat fHing period;

(11 provide, by compuisy elegarenunt-
saflog or other transmictad Yo w fated At es-
#ible by computer, to the feorerary of the

‘Beuste and the Clerk of the Houw of Rep-

regpntatives sobles of all regduteaiions and
reparts received undsar thin Ast sed ali com-
plintiums, ocross-indexan, sand soramatien of
el ropistrailons and TADOLTA, A8 BOOR A8
practivable {bus ot Iater thus J working
daysy aftar such material iy received or ore-
atad; and

£33: wansmil (o the President aud e Con-
gFeas sn Annual repord descrining the sotivi-
tien of tha Ciiice and $he Imaimmz&zmn of
tie Act, including-—

(A} a financial statemant for the proosding
YOAT, .
{8 & sumumary of tha reglateaticnn and ro-

porta flled wiih the Oiftee In the preceding -

VERY!

{01 & summary 5f the megistrstiony sod ra-
ports Died on behalf of foreipn sstitize 18 the
pratading yesr; and .

(I3 recommendationy foy ;:ma $ofrisiative
oF othet aotion s ihs Direcior soniders ap-
propriate,

BRLL 7. INFORMAL mmm OF ALLZCED
NOBCOMPEIANCE,

{n} ALLEGATION OF RONUOMPLIARCE. ~WheD-
eopr Lhe Office of Lobbying Kegistration and
Publit Disclosurs bas rogson $0 bailsve that
& person may be it noncompiiance with the
requirements of thin Act, the Director aball
nadify che person ig writing of the naturs of
the alieged poncomplisncs and provide an
cppartanity for the person o respond In
writing Lo the Bllegation within 30 days or
sk liger period i the Dlrsctsr may de-
tarming approprisisa i thE CLrEQmalanoes.

b INFORNAL RESGLUTIGN w1 the peroon
respanids within K days or olher tims Hmid
5ot by the Director, the PHragtor shaii«

{1} take oo furihsr setion, if the persos
provides adeguate inforyaston or axpla-
natics to deterosios thet 13 o wntixely thas
#sich person 1s tn nmmpllma with ths ro-
fguiremsnts of this Aot

{4 1f the person wdrmits mt there was &
noncompliance ani Lurrecty sach
soseompiapce—

{4) ie the cass of & minor nﬁnﬂmnihma
Skt o further SpLoN; o
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$53580
EALTN L Freseler By
MogstoyaBiragn Aeid Himpayn
MoFninas Jlertn Bpecles
S anyi Rasd Staveny
Myrray Jcxafeliar Tharmgnd
Riekleg Roth Warner
Sunn Asrbanry wrilstone
i £2] Baear wiford
e Bty
HAYH?

#Hmith Wiilogp

ROT VOTING-3
Hellis Kipogad layor

S the bili, 8. 34D, as amended, was
passxed g8 follows:
5, 348

By it rancted by the Fesafe and Hovan of Rep-
rssoniatives of the Pnited Siples of Amerieg i
Canpress sspembiod, £y
AEOTIEN L SBORT TITLR.

Thiz Aot may be pitad s f.hn ciohilying
Digciowira Act of 19637, l
MEC. & FINIMNGA AND PURDGSE. |

1Al Frnmos~the Congresy finds thabw

13} reannusibie ropresonisilvs {overamant
requtres Dublio awprensus of by elforts of
pald lobhywets o influencs the publiv dsck
stopaidking proesss 1o both tha hegislative
arnd exenutlve brasches of the Fodseal Sov-
PrOIEAGL :

g existiog Jobbylig disuinsurs statuter
have buen Sneffaeiive beranse of uniear
gratubtary  InagDags. weak auminisiraiion
and enfirgemest provislons, Apd 5o alsance
ol ciear gaidanics ap to who Iz regquirsd ¢
register aid WhAL they aem fequived to dix
citge; and

€3 the effective public dlaclosurs of (he
Laenticy and sxiant of the eilorte of paid job-
byiats to inficance Federal offivialz in the
cohdust of dovernmsas antions will increana
subite poefldence i the intagrity of Govern.
ment.

() PURINIBE, ~—The Parposss of L8 At are
£ e

11} provide for the glacissure of the alforiy
of paid Johhyiats 1o mfinants Pedem lagisla-
tiva gy axegutive hranch GIfCiale 4o the con-

s duck of Goveresit setlony; and

(9 alford the Hxfleat cpportonity (o the
peolie nf the United Btabes b sxarcinm thair
constitgtipnal TIRht te petitton thelr Gov-
srnmenh for a fedeess of grinvhnuees, Lo #x.
peass thalr opinions freely L 1heir Governs
matit, 2nd Lo provide Informatian to ihelr
Goveromsnd,
£0 3. DEPERITIONS,

As used 10 Lhia Act:

$31 7008 Larm “agencyr’ by the pime mean-
Ihg ax #ach larm is defipesd under section
56L1%Y of title B, United Statey Coda.

23 The berm Volientt msess RDy perann
who employs or rétaiss aactbor persea $5¢ fis
manclal or othar compensation to condgst
lobiving netivitiag ory (18 own Budieil. AD ore
pAnizaticn whoke srployess act ax lobbyiata
on its babhall s both & silent and an ermploysr
of iz amployes lotbyists, In the coms of & oo~
ailvion or assoclation thadl employs or 78-
atna porasns o gooduck lobbying aciivities
on behaif of fix manibarshin, the ¢itent 14 the
eualition or assaclation and not ius Individs
ual marabark,

37 The teyt: “coversd saxecitive brnach of
tigial™ mongee—~

(AY the Prestiant;

(1 Lha Vies Prosident; )

£y any offioer oF smpinyse of the Execu-
sivg OINne of the Presidest other thas & ¢ler-
fcal pr secretarial smployes,

(D) sy officer oF amployss serviug M AD
Basgutive Jovst I, 11, 1IL 1Y, or ¥ positlon, ws
desgrarated (1 stalules or sxecative order:

181 anpy officer or samployes serving in %
Fealor Exseailvs Ssrvics position, as delined

CONGRESSIONAL RECORD — SENATE

wtder seetind MIUAUT of titie 5, Unitsd
KBustas Codey

{F} any member of (ho uniformed Brrvicny
whose pay grade Is at of 1o sxzess of O-7
uhder seciion I of titls 37, Usited States
Code: and

51 apy offlcer gr ampicyes serving i 8 fi-
sition of a confldential or policydsbay mintny
character under Sehadule U3 ¢f the syowpisd
service pursuani 0 gsctlon i of Uile 4
Lgited Bigtes Cods,

43 The term “goversd lsgizlative branch
SEAICIaL” menns—

{A) & Membser of Cangrata;

185 ap electest offtcer of Conkresy;

11 any ampioyes of & Mermber of the House
of Represenfatives, of & coryiiites of the
Housa 0f Repremeniatives, oy oft thes jsaders
ship srall of the Houw of Ropressmtatives,
other thas & cisrtoal oF sedrstarinl am-
pinvea:

1103 any employee of & Senator, of & Sensts
ommitles, or 60 rhe landsrship 8taff of the
Senate, other thae = clerenl or ssureiarial
smployse, and

(£ any smpioyse of & jeint sommittes of
the Oongreas, othes than a clarival or sso-
retartal emiployves.

5] The term “Director™ manns the Dires
tor of the Office of Lobbdidg Bepisiration
and Pubitg Bisciosurs,

83 The torrd "empinyes’” meald any Indis
vitial who 18 an sfficer, smployes, parinsr,
dirgoter, or fronrisisy of AD OFRARITsLian,
Bt Joen Bot incide—

(Al fndepeldant contractors gr  othor
ARSLTIE whn are not reaniar smpicrese; O

1B} valunteers wha receivs on financisi or
aother comporsation from the orgroiaation
for thelr sgreices,

{1 The term “forelgn enblty™ msan—

(A} & Roverposnt of & fSrelgs cONOLELY OF A
farrign pollidval party {22 such terms are das-
fined i aactins i ey and () of the Forelxn
Axente Baglareation Act of 1306, as amended
2 ULA0 65 astand (MDY

(B3 & person whoss priboigel place of resl-
dence 2 outslde the United Statos. olher
iBan o Uolted States citizes or sn organisa.
tion that 8 srasnised under ihe laws of ihe
United Biaiss of any Btale and has s prin-
[G P z;lm of ﬁuunsn 6 the Uauliad Staten
g

# amrtn&rablgl asmostation, corporalivn,
origanisatlen, or oihsr corobibstiog of per-
sops thid 13 orynoizsd under the laws of or
has ity priscipal Vace of busivess ok Yor-
BlEn couniry. :

£33 'Tha term “iobhyving activities” moknd
iohhying ¢ontache mod siforin do sappart of
meh contacts, isclding preparation  and
supnning soifvities, research and gihear badks
ground work that 18 intended for uss in cons
Meis, and courdinaiiogn with the lobbylag s
tivitiag of others Lobbying sciiviiles in-
clyde grass roois lobbying communinailona
and commuznications with juewmbers, &5 do-
finad poder pecilon L {EEIRAY and (ditd) of
the Inlernal Revenus Toda of 1906 and the
reraiationy implemestiog scch provizioss,
tes the extond thit wuch activitlss are made
1o direct zuppart of lobihylow costacts,

(9K A3 The terrn “lobhiving cosiagt’’ means
any sral or wriktep copvmunication with s
covers] logisiatlvs or exsuulive hraneh offi.
clal made oo behalt of & ollent with rauand
¥, -

1) e forrmalation, moditiostien, of adop
rinn of Federal leginteizon dincivding legisin-
tiw CropaYalsh

ity the fopmaiating, modilca Lim:a; or adope
tlon of & Fadera} role, regulation, Fzegutive
order, Or sny QLher program, polisy of powel-
tion of the Unlled States Hovernmant; or
iti; tha adpunistration or axecullon of &
Paderal program e polcy {includlng the aa.
getiatlon, award, or sdministration of & ¥et.
sral conirict, grant, loas, permit, or UCenss)

May 6, 1983

#xeopt-That i duss oot lncluda commdnitn.
tionn Lhal aTa mads o coversd sxacutive
tranch Gffioialn in the Agency resiaaaile for

taiilog such sobiob whe sarve i3 the Senier -

Erstutive Sorvice, or @ho are msmbers of
the antiormed services whose pay prads i
wer than -4 utder section 2 of titie 37,
United Brates tinds,

£B) The weren ghall not neleds cornunlca-
Eiczey $HAT are—

{5 made Wy pubiie sifictaly wctiog 1o kst
sifteinl capnclity;

) made LY reprosostativen of & madia of-
pRbiTalils wlc are prionsrsly etgaged g
patheriny and diesaminsting newk and infer
MARICE 30 Lhe pubiio

$33E mads in & apesch, articls, publicszion
or owher material that is widely distriduted
o the pukiic, ar theough Lhe medts;

et mmde on behnll of & foreign Drincipsi
and disclorad Under ths Porelpy Ayasnie Beg-
faravion Act of 3438 a8 amendsd 12 H8.0,
&7 ot gaq. 2

i7) renuests fOr ADpIRLmMents, regueais for
the statun of & FYeadoral action, or ather slmle
far mintstorinl condacts, if there 18 no al-
empt Lo leilusnce covernil leglaintive or ax-
acytive braach afficiala;

(¥i: mede in the courss of participation in
AR Rivisary somanittee aubiect 40 the Feid-
wral Advisory Comimities And;

i testimeny gives bafars & COEnitiae,
sulicommittan, or oifine of Copgrass, oF aub
mittad for tnefusion 10 the pobiks record 0T &
wraring couductad By sach comanitise, sut:N
rarpmiltse, of Gtlice;

§vitl) informeilon provided in writlng in re.
aponad 10 & pectilc written tejquest from @
covprtd Jeglsiative or sxeenilve hrasish olfl-
cial;

12 ragquirsd by subposas. eivtl ifovestipga-
sive demand, or ctharwias compolled by stat-
sute, reaulalion, or ather action of Colgress
ot & Fodern) agaaey:

{2 mads ig respOnNY 16 B noLicy in the Fay.
#ra) Ragister, Commeres Businesy Dally, or
sthar similar publication soilciting comumy-
nigations from Lse public and dirpeisd to the
sianey oificial speciflcaily desigraisd in the
ualdie t: racetss such comenisaicaiines;

ixts not pomdtlle 1o repoet without disclos.

ng information, the aasuibarized disclmurs
of which {3 prohlbitad by iaw,

{%31) made ko agapoy, officlals with rogard
W Judleial procesdiagy, (riminal o civil law
snforeernstl Hvuliries, invesiig&$lats or pro-
wtbings, or flings reguired by Btatots or
regainiion

{x{i) made tn compliancs with writtea
aRoncy procedurse regarding s sdisdicstion
coniuitsd by the sgoney Roder kection MM of
tiule 5 Guited Scatel Code, or subslantiaily
s lar provigions,

ixlvy wrikten cormmants flad 1o & pubdic
docket and Mibar commmbicstions thad are
inado o1 Lha rocord 1D & pubile srocssding)

{x¥1 & fupmal petillon for agassey action,
made la writing porsuand to established
KRZOHBCY Proceigres: whid

§Xv)) tnRde on babalf of an dsdividusl with
rezard s such individual's betsiita, amplos-
manl, aollher personal maliess involving only
that iodividusl, or disciosares by thad indi.
vidunl pursuant i appheable whistiehiowsr
atoian,

10} The farm “lobhylat” msads any ‘ndl
Vidusl whe 6 emploved or retasosd LY an-
cibar for {inancial or sther compenhsution o
porform services that inciude lobhying con-
TActy, other thas se individaal whose jobiiy-
lag activitiss are ¢aly inctdesial o, &0d are
2ot & agnilicant part of, ihs sprvices pro.
whfad by sueh individus! (o ths client.

i1 The term “organizatlon” meess any
ehrporaticn lexcinding & Goverpmest oor-
porations, sompacy, foundstion, asmxiation,
labar srganisatlon, fesn, pariasrablp, soci-
Ly, joint stock company, of group of ergaul.
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(5% 10 the chbe of & EFnificant noncampll..

&noe, trent the maiier 38 & minor noncompsil-
Anlte for The Durpoke of ssciion M or
L0 reake & Getarminerios undsr ssetion B,

+ i the informating or srpiatiktion provided

mdieatas tHAL stk pordon may be In nan-
compitance with ihe tef;a!umenw of this
Aot

tc) FORMAL REQUEST mn FRFURMATION i
tha perscy fafia to respund In wiiting within
X daye of other fims Hmit st By the DHew
tor, af Lhe FSBpOoes Ia Bot adeuste 16 deter
mina . whether wach Derson 1 it nonGompil-
andn with the tequiremenis ¢f thia Agt, the
Director may rmake & formal reguast for spa-
it mdditlonal documentary ioftrmation
fyaliject to appiicable privitagen) thns fs raa-
sunabiy gecemmery for e Director (o meks
suchk detsrminacion. Bock sach tenuest shaif
e zrrgcsursd o minbmize ths bLurdan i
porad, toncistant with the noeed io detarmiine
wihathey the psrson iz 1o sompilancs, snd
2.2 O

t4; state the paturs ofitha zondugt con-
Ktizuting the ailoged Hodsampiiancs whickh is
the baais for the lnquity asd the pravidon of
T wpplicaliie tharett,

{33 deacribe the ¢isex of classes of doone
mantary malerinl i be produced thareunder
withh sucH dafinitanesa and certainty ae

parmit sush material to D oreadily identd-.

find; and

{) prescribe & return diste or dofex which
pravide & ressonkiie porind of time within
whisk the materikl 86 rsgiested may be as-
sombtlad and made sviilable for iuspaction
and copylng or reproducticy,

{4) NORDISQLASURRE OF INPONM AT, —Infor.
mation provided o s Diroctor uypder this
apciion sball nob be made sevsilable o i
pobilc, oe o any legiziative or axecutive
heanch official sutalde ths Office of Lobby-
ing Roghitrstion sad Publlec Daciosure (ax-
cHpt WA Paguirsd for the ssfurcemant of this
Aszy, withoul Lhe cousets of the person pro-
viding the Wiformatios, sxcept thatew

(1) any paw or pnsoded report o rewlstrs-
tlion fllsd iz conamnlion with ae ingulry
alxder thin mwciion sl be mads seaiiable Lo
the pubiic 1N the Sane MADLM &: ARY Giher
regisiration or rapart filed ander secilon 4 o
& and

U3 writtan dacisfous Issmeid by tse Dirsctor
sidne BeCLEGES § and B may Do puabiished altar
appropriste redsction by the Director t6 sn-
¥ars teat confdentiad nformation 18 not dis.
cinsed,
HEC, & DEYRRMINATIONS OF NONCOMPLIANCR.

£a) NOMSICATION ARD HARARING. 3 the In.
formation providsd o the Direjtor undsr
sectintt T indinatan that smch parron may 28
iz poscompilance with ths regulroments of
thiz Act, the Dirsstor ehailes

¢l) notify the psraon tn weiting of thia find-
i and, I wMTOpriats, & Dropossd ponsiny
asgessmant and provide such parson with si
sEporiunity to responit in writiag withio %
ays; sand

{2} if vegtisstad WY Auch peesos witbls iueh
-y pairlodd, aifurd the parsoy—

€43 ip the ¢ase of 8 minor noacumblisars,
af niprmal hearing st =hich additions! svi-
dunte may ba prasentad; and

(53 18 ths case of & signilieast nogeompli-
snte, AN nppertaoity for & Descing on the
record umier the provisions of ascibon 356 of
titie 5 Eintiad Statss Sosde,

(b} DETERMINATION~The Diracior shill re.
vlww ke Saformation recelved undar thin deg-
tion and sectios T and make & final detsr-
mination whetbar thecs wad & Dopsompll-
#uas std & fined determiation of ths pen-
#ity, i any. It 00 WrILIOn PesDUDEE OF ForieRt
fnr & hearing waAg receivad vnder this nectton
wlthin the X dey pertod provided, tie detar.
wlaatlan and paoalty sssesament shall cone
pritute » Mok nod Bosanpealalile order,
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(¢ WriTrEd DECIRION.—f the Divector
meakaen & Ohel detarminacion tha? thaem was
= aanomnpilases, the Director umz eane A
Rl wrlttan deoiaiofe.

$13 requiciog that tie m&mvllmce be in-
cludad tp & publicly seailabis lat of
HONCOMBLAKCEE, % bw repocted 0 tha Cone
gr428 o0 & Semiaonuai basls;

{33 dirncting the parson 0 correct the nog.
campitance; and

{3) wsssxsitg a oIvil ronetary pecaliy 1o xn
RGN deterratnad ke foliows;

(A} In the oxxs of & minoy n:mmytwm:a
the xmount shail be 52 mors than L5, de-
pesding on the satore sud sxtent of tha non-
sompliancs,

VB In ihe cass of & wignifioant soncampit.
Aace, the smonnt aball Do mors (has 10,000,
but Ao mors than 5300000, depending o6 the
patare wnd extest of the soscgnplinnce xnd
the sitent to whick the perman ray have
preatitsd from e noncompiRncs.

{0} CIvIL IXFUWCTIVE RPLIEF. - If & parsan
fnily to compiy with m dtrective 2o corosct a
noucomplinncs yndsr sunsection ¢ e Bl
reztor khatl refer the caws o the Attorney
GGanaral 10 aenlr civl] injunciive rellef,

{8) PEHALYY ASSERAMENTS —E1} Mo pemulty
shall be asrensed piclor this section gl
he Diesctor flods thiat the Pervon sghinst to
the pafialty Khow or should have knowns taf
sech person was 0ot in compitancs with the
rrogndremenis of thits Ack, In determinityg the
amount of & penaliy Lo e anpessed, the DI
rectar shell takes iplo ancount the sotality of
the clroumstances. ipcisding the sxtant and
€ravity of the noncamnglisnce sad such othsey

nattars a3 justlee may reguaire. The Director
shall 0ot agsess W Denaliy i an ampunt
rpreater than 2sl vecammended By ag ad-
migtptrative law judgs aftoe » hoarlsg ou the
reeord gider aubsevtion 413l unlosn the Di-
rsenor datsrinited that e recommmndation
of the admintsiative law jiudgs ix arbilirary
#0id capricious or <0 abuge of dlacretiog,

{23 Heinlaticoe preperlbad Ly ths Dizsctay
winter secilon 8 ahall S«lze wminor and gig.
nificuiy BEancomplingces. StEnifioRss
anresmpitances shall be dafined o tochide o
hoowing Ikiicre o registar snd asy odher
Epowing norcampliance that Iy ssienutve o
rapuated.

{3 LAsITATION Ko procssding ehall be int-
tiated under Lhts asction uaiess the Director
sotifiss the porsan who 18 the saldect of the
proveading of the silsged noencomplisuge,
yursmant W sactiog 1. within 3 years alter
ie dats on which (he pegtateation or repart
£4 ieaue waa (Hisd or raguired 1o be Nad,

TR, & (FYRER YHLATIONS,

(0} LATE BEGIRMIATION DR PILTNG; PAILURE
T PROVIDE INPORMATION ~10 & porsats reg-
igters or fise move then X daye after a rep
lstrnrion or fiHnL I8 requiesd uodee this Ace,
or falis 3o provide Information reqgussted by
the Direetsy under Seotlon el s Diracior
ahall— .

113 uotlly the tersee i wreithir of the nop-
comnphtanys Bod & propossd ponalty aresss-
ment sud provide such porsgs with pa opporc-
tanity to cexpiad 1o writing wi&.in 3 days;
.31 4

435 3 requented By mtol person within sash
duy period, afford the person an ‘gformal
hearing s which sddtiionad svilence may e
presentod.

1k} DEERsvation.—Cnless (ha DBirssror
dotarmnineg tiss the late fitlng or fatlure Lo
jrovids 1lormation was fatlflad, the Diras-
T shail made s NIDa) detarrnieatlon of aon-
campliance and w fluad deteermination of the
pegmaity, If &y, If no written regianss or res
gaent (oF A hearing was recelved umisr thla
srotios withlly the Bedag perind provided,
e getermilpation and penaitly assessment
Ahail gotefibate s fosl snd z:z:a;":malut):a
ordur.
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(£} WRITTEN Digsionw1 ths Director
maies & final doterminalion that thers was
& nopcompiiazos, the Dirscior abail Jasue g
pablic writ2en dselniope.

{3} In the ohae of » iste filiog, sasessing »
¢ivil monotary pesaity of £200 for ench woek
b¥ which he filing wax iats, with the total
PASAILY BaY bo sxoedd K0 or

{2) 1a the came of a lure 0~ provide
micrmation—

tA} divscting the persop b provide the in-
formaiion withis & ressopsbla period of
tima: and

(R} axcapt where the nofcompilatice wap
the Tosull of & good Maith dispule over the va
Hdity or approprisie scope of & reg2est {op
nformation-—

{1} Izeiuting the toneomplisncs Lo & pub-
Hely avatlabia list of poncompitanoed, (o be
rapedted 1o ithe Oongress Of & semiazinual
baria and

{15} assesglog & CIvTH monetary pnsity ic
An wrBOURTE ROY (0 axcesd D000

) CIviL INJUNCTIVE Renigr—In addition
b the pesaities provided in this ssction, the
[Hractor mny reis? the nohcompiisnce o the
;stmmer {leperal Lo sank civil lajspaiive fe-
{ef,

HEL, 19, SUBICIAL REVIEW,

(B FIRAL DECIHION.—A wriltan d=tision 13-
tusd by the Dirsetor under ssciten 8 or 9
shakl become final & 3ays after he dste on
which the Director providss notics of the de-
cimten, unlodk such deciaian W appoaled undor
subancLios (B of this sevtios, -

(1) AFPEAL —ADY parsch advorsely affected
by A weities dadision tsaaed by the Dirsstor
ender #nution B or 2 may sppeal suck deois
=108, 2xfent Y provided undsr saclivne i
or % o the apprepriste Uniled Btates
court of z2ppweals. Buch previzw may be ob-
tainad by filisg 4 welitan potics of agwal n
suach court Bo later than & daye afier the
4ate op whikch 1he Dirsetor provides notics of
the Dirsstor's decision snd by  slmalia.
pacusiy seming & cnby of such aotice L0 thn
Nrecior. The IdMescior shall #fia ia sugh
court the rocord upon which the decisios was
frzurd, se providad amder section 3113 of title
28, Untied Seates Code. The fiadings of fact
of the Directar shall be capclusive, gnjess
found $o be unsupportad by subatantial evi-
dange, as provided nrder pection HSIREY of
tiths 6, Unitod Statss Sode. Auy penaity s
sepsed oF athar actiss faken it the deciniss
nhadt ba stapad duribg the peadasey of tho
BppEni,

(e} KRLOVERY 0F PEVALYY --ABY pénalty
aaxesged o & writion deelston which Bag ha
some Hisal upder this Act may be Tevoversd
Ia & Givld scflon brought by the Attorney
Ganaral i a2 sppropriate {nited Statsa Jis-
thiet courd, i3 say such sciiot, e matter
that was rulzed or et codld hava besn
risad heforo the Tregiay or pUrsgant 14 .
dicial Tevlyw under. subsection (h) mny be
raisad a3 & dofenka, A the detarmination of
Habilisy and the detarminstisn of amaunis
af penxicias and xzaresments Shail ot be
aphject ta review,

iy ATTORNEYY  FERZ-~Is  aby  appeal
brieebt aador thie sestiog, fn which the pet-
sont who iz the subject of such sotion sub-
Mantinify prevatis on the mezisg, the voure
MRY AVEANY weninst tbe Onited Stgies atfdae
Bevy feaAN wnd other Htization couais ressan.
ALy fneurred 10 he adminintrative procest.
Ibg nrai ths appeal, .

BHC. 3. RULES ¥ COMETROOTN,

{h3 PROHIGITION 88 ASTIVIVIRS —~Rothing e
his Aot ahall Le conmwrusd Lo prodiuit, or ta
ruibarize the Director or agyY CouUrt &0 pro-
kbt fobhylag activitiss ar lobbwing cas-
taota By any persop, regardiess of whether
B2 brawso 38 In sompliadcs with Ln ree
qairermanis of this At

1B} AUTHT AND INVENTIOATIONY, » Wothiug in
thiz Aot shall ba copatraed 2 @rsbb goporat
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83 A 1iN% Of theé saierke and other com
prusstion {incioding the pressnt value of
stock ppriond) nnd bensfils pald to ths offf.
oty mid Doard members of ths HBE,

13 A jist of all GEE employess who have
been smployed by either the Conyress or the
Paderal Govarmment 1o ths & years pracading
e repeirt. and suck smpioysan aalary peior
o Hetng Birsd by the GEFE apd thelr ryrrent
EAlNEY.

() Ds?INITICH oF GOV ERNRENT- BFGREOHED
FrErpRIsE —For the purpodss of this ssc.
tinn, the Cerzs Vgovernmssnt-spansorad enter-
priss” AN

(1} thes Faderal Nationa) Morigars Associa-
o, the Psderal Home Loss Morigage Cor
porktion, 1he Biudent imm Margating Asso-
ciaflon, xad

(21 % FEaTRnLyY sgnnay, e Soflned 1o zecilon
435(1 of the Highar Educablon Ast of {965 (M
17.8.0. 106511,

ARC. 1. LOwrTe (}MCWT&NCR OF GIFTS,

T6 [ the saree of The HoDade hal, se sc0l
ax posathie duriby this Year's ssaslon, Ihe
Hepata sdould Hmit the ascoptance of gifa,
maale and traved 5y Meinbers snd (aif o w
maupesr subitantiaily simnilar 3o che resteic-
tivax appiicable Lo ex«:us.lve tranch offd
winls.

BEC, 10 DBWCLOBIRE OF POHEIGN CONTRIE-
THIMS, .

It {1 the sense of the Sanale that the cone
Ferses 05 this Aot ahould sesk Lo draft and
#dd to thin Act a canaiitutionally aceeplalile
peovision requiring sdditlonal disclosurs of
Lhe vontritaticos of fursigm setijize ta the

lobbyping activitien of regietrants, #a defined .

in this Aci,
fif4 18 KPPECTTVR DATER,

{83 lit DENERAL.~Exzrepl in oihsrwite pro-
vided ju ehis section, the proviniooe of thle
A28 ghall takea sffpos ¥ yoay &fter Lha date of
tha snadctenest of this Aci.

{43 ERTYABLIBHMENT OF {FFICE~The provi-
sionn of sectlons € and 17 shall take sifsct on
ths dade of the ensctment of this Aot

{31 REFEALE AND} AMENOMENTZ-The té-
peals xud amapdaonts piade under sections
12, 13, and 14 of £33 Act Bhad] thke ofis0T wy
provlisd under sabssotion fad, exceps ThAt
such ropeals s2id amssdmentg

{i} ahall pot sifect any froceeding or Muit
compnentsd before the sffective dats gander
BabsecUlon {51, wod 1T & puch proceeditius or
patce, mrocssditgs shall D8 REsdl appeals
taker, And judimeteg readarad in (e sams
manner snd with tha sames sIfsc as i this
At had 1ot beaty angeted; sud

1F: sl oot &ffect the reguirements of
Felersi agancies o comptie, pubiisd, snd ro-
tein Informucion filsd or received befors The
efinutive date of such repesis and sanewh
ments. i

{d) BsULATIONS —Propased repuiationd ce-
guirs] to implemant 1hig Act ahall & pudb-
itahad for puabite copmnent ng later than IW
duys altar Lhn date of the anaciyent of Lhis
Aot. Mo ixter thas 1 yesr sfLer the date of
the anacimatse of thes Aot [ue eagulstions
shxtl be published. ‘

{#1 FHAAR-{¥ PERIOD.—No penaiiy stml]l he
assensay by the Dirsclor for 0¥ noncompll-
snos Wil thin Aol which coours during ke
first semiannosl repertlag periocd afler ihs
affectiva dnts 9F this Act!

Mr. LEVIN, Mr, I’geiident, I mova to
reconalder the vots,

Mr. COHEN, I movs {9 lay that mo-
tion on the tabls,

The maetion Y4 lay on the table wae
ageend Lo,

Mr, LEVIN., Mr. Presidons, firut T
wish (o $hank Senslor COHEN, the me.
jority leader, the Repubiican leader,
and a3l thoess whoe mada possible the
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passage of ihis b1, From my staff,
Linda Gumtitus snd Petar Levine have
pesn ncpadibly favolved, and we could
not have mavad the bill thie far with-
gut them. Senator COHEN'S aalf and
tha Goverimental Affalrs mambers, in-
clzding the chalyrnan, SBenator QLENR,
wnd Ssnator BoTH and others have ail
played & very fmportant rols.

¥ wea could get thia b1l anacted, It
wonslid put io rest one of Washington's
sldest problems and that is the pateh.
work of ioopheles and exceptions that
currently pass for lobhying iawe There
are going to DA some bumps pn this
road £o pasaige. Weo have Lo get a bl
paesed o 3he House and probably w
conference, But I am optimisife, be-
salse the country demands reform in
the way we operale here In Washing-
ton, thabt we have at feast af Aghting
chance t0 got & bill passed fnaliy after
four fatind attempta since 1ME,

Again, my-thanks 30 my colleagie,
Benator COHEN, Lhe majority leader,
and others who woerked hard »c we
aould get £ thin point.

Mr. COHEN. Mr. Fz'eslﬁent, lat, mie
take must & moment Lo offer my fon-
gratulations o the Senaior froem
Mighigan, Without hls prodigiows and,
1 rmuad say, persintent sffort, ihis Wil
wauld not have recefved paspage today,
While we iabored peveral davs, without

. his inteiligent and guiding hand. ably

aasjated by ihe majority leader's big
stlek, [ mlght sy that we would stiil
sa hare tonlght and fwesibly tomorrow,
or well 1oty next weel,

This measure is & maior step on the
road 10 reform. I am net persusded
that this bifl in itaelf is going 0 TS
sbore the public's contidancs in and the
inteprity of the polltiend proceas, but it
wiil he otie staall atep toward that end.

I, ton, wizsh to commend Linda
Gustitus and Pater Levine of Senstor
LEviN'g atall and Xim Corthell of my
wiaff for all the work thoy have pud
frto thin effore,

Mr., MITCHELI.. Mr, Prealdent, 1
effar my congratulations lo Senalors
LEve: and Conex for s vary siecesaful,
difficait, and wigorous sffori on thie
important laglelation.

They have worked at this for » nume
Ly of veary, I3 is shnificant reform. It
wauld 1oL have gecarred Bul for thaele
combinsd thoughtful and hipartisan
leadership. And [ thank them &oth in
Behalf of all Members of the SBenals for
ihe effective way tn whinh they man-
nied the blli

+

MORNING BUSINESS

Mr. MITCHELL. Mr. President, { now
ask nnanimous conssnt that there be a
pertad oy marning buslness (o extend
until the hour of 530 pan. with Zen-
store permittad to speak thereln for ap
to 14 minuiss sach.

The PREBIDING OPFICER. Without
abjection, 1t 1& 80 prdered.

Mr, BORED addeessed the Chair.

‘The PRESIDING OFPICER. The Sen-
ator from Missourd [Mr, BOND) is recog-
nired.

55585

Mr. BOND. Mr. Fresidon § thank the
Chale. § thask the majority lasder,

{The remarks of Mr. BoND pottalning
to the introduction of 8. N7 are lo-
cated in today's REooRD under “Hiate-
ments on Introduced Hille and Join:
Resslutlone.”™y

Er. FORD, Mr. President, I suggest
the abnence of & guarum.

The PREBIDING O??ICBR The
clerk wiil oall ths rall,

The araistant leglalative clork pro-
coedad to oall the roil.

Mr. KENNEDY. Mr. President, | ask
gnanimoua consent that the order for
ihe guoram call be rescindad.

The PRESIDING GPFICER. Without
abieciicn, 1t |s so ordered.

The Benator from Masschusetin s
recagnized.,

NATIONAL SERVHIE TRUST FUND
ALY OF 1303 AND THE BTUDENT
IOAM REFORM ACT OF 1953

Mr, KENNEDY. My, President, jt 2 a
priviiege to intrnduce two biliz with bi-
partigan support that resresent 4 hew
approack to community service and
eduentional npportgntty I Ihts coun-
try: The National Sarvice Trust Fund
Act of 1943 and the Biudeat Loan Ree
form Act of 1993, Thense mesaures, pro-
pored by Preaident linton, combine
two types of Federal support to tap the
gnerwy snd the ideals of our grestest
resoared, the voupng maen and woman of
America.

tnder the direct lending Ml studant,
icany for sducation wil! be chexper and
Birnpler {0 obiain, And casier to repay.
Becauss studenta will e alle Lo repay
icana ns & percentage of thelr income,
it wiil ba poaatble for many of them o
purgus carsers and to taka lower pay-
ing jobs they prefer, tncinding caraera
iz& public service and commuiity serv-
e -
Unidar the nationsl nez'vice HilE, indl-
vidunls wiil ba encouraged o ﬁir{éﬁt
thatr snergy. Heals, snd talents into
thelr cemmunities,

¥ am particulariy pleased that mervice
fesrning is a Xey siement of the na-
ttonal service B, Servize learning Iz
wemiiie innovation In K-iZ educaiion.
it enahies Leachers to Lake the clise
roats SnTo the eomrnunity. It malees
thelr projecta = Iaboratory for both
#arntng and service.

The National Bervice Trust Act of
1898 butlds an the fabric’ef national and
pommunity servics progTams that al-
ready exist and provides A range of
service opportunities fer young md oid
alike,

The fsahion btoday i for tuo many
Americans io blame the prodlems of
their communition on cthers, We must
empowser ¢itiztens fo look within them-
Beiven, and develap thelr Individual and
coliacilve capacity o weolve vexing
local issues. Particivatios snd Invsive-
mant of eitizena sye the touchatenes of
gemocracy. and this legislation (s do
signed to develop innovative ways Lo
sncalrpge such service and transform
tha iife of the communtty.
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Mr.IChairman and members of the Subcommittee, I am pleased
to appear today in response to the Subcommittee's invitation to
testify on the Lobbying Disclosure Act of 1992 (S. 2279). My
name is Thomas M. Susman, a partner in the law firm of Ropes &
Gray in Washington, D.C. I am chair of the Section of
Administrative Law and Regqulatory Practice of the American Bar
Association.

I will specifically identify in my testimony those matters
on which my comments reflect the views of the American Bar
Association, by virtue of their having been adopted by Resoclution
of the House of Delegates of the ABA. As to those matters, my
. comments reflect the views of the ABA, and I appear here on
behalf of the ABA's President, Sandy D'Alemberte. Otherwise,
these views are being presented only on behalf of the Section of
Administrative Law and Regulatory Practice:; they have not been
approved by the House of Delegates or the Board of Governors of

}
the ABA and, accordingly, should not be construed as representing

the position of the ABA.

I commend Chairman Levin for his introduction of S. 2279,
which reﬁresents a very important step forward toward remedying
the weak%esses in the Federal Regulation of Lobbying Act of 1946
(the “Loﬁbying Act"). As this Subcommittee knows, Congress has
from 1950 to the present periodically attempted to address the
many failures of the Lobbying Act, but to no avail. For the

Subcommittee's convenience, I have appended a brief history of
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2.

Congress should not expand coverage of laws governing
contacts with the Executive branch, particularly thes

. Foreign Agents Registration Act, in ways that would
needliessly burden the practice of law and undermine
"fulfillment of lawyers' professional responsibilities,

cCongress should broaden the coverage of activities
-falling under the reporting requirements of the fFederal

f

!

(a}

by -

{c}

, Requlation of Lobhying Act €0 encompags --—

ichbying contacts with congressional staff:

lobbying by in-house or staff lobbyists of trade
associations, corporations, and others: and

lobbying on nanleglslativa matters such as
noninations and congressional intercession f
administrative proceedings.

Congress should require under the Federal Requlation of
Lobbyimg Act the disclosure of -~—

(a)

(b)

only the aggregate expenditures incurred and fees
collected by lobbyists, in incremental categories:
and

the identities of members of associations or
wealitions, unless the membership lists of these
organizations are otherwise publicly available,
only where the members (i) are not individuals,
{ii) have contributed a substantial amount of
funds to the organization, and (lii) are likely to
benefitc directly if the lobkbying is succegsful.

Congress should provide for the issuance of
authoritative advisory opiniong and other ¢uidance by a
single, nonpartisan entity for lobbyists inquiring
about compliance with the Federal Regulation of
Lobbying Act.

Congress should simplify the reporting process under
the Federal Regqulation of Lobbying Act by:

(a}

(b}

eliminating the need for separate reports to be
filed by both the organization hired to lobby and
the individuals from that organization deing the
lobbying (for example, a law firm and its
lawyers):

permitting the filing of lobbying reports in a
single location:

- -



requlation in ways that burden the practice of law does not
derive from & parochial view that lawyers should be treated
specially. Rather, it stems from the conviction that legal
representation of individuals and entities before federal
agencies serves the indispensable function of facilitating tha
effective adninistration of federal laws and regulations,

?%éﬁﬁw/) promoting public confidence in ga;;;QQQEEEBan& protecting rights

guaranteed by both the Constitution and statutes.

Plainly, 5. 2279 attempts to remain sensitive to these
concerns in its exclusion from the definition of “lobbying
contact® 'in Section 8(8) (G) of

i

communications with regard to ongoing judicial proceedings,

criminal law enforcement proceedings, and any other

proceedings that are required by statute to be conducted on

a confidential basis, provided that such communications are

limited to matters that are subject to ths proceedings.
Additionally, subsection {8)(1) excludes communications made in
certain agency adjudicatory and rulemaking proceedings and
comnmunications that involve compliance and enforgenment activities
and on-the-record communications, if made to officials below the
Executive levels IV,

This attemprt to exclude from disclosure requirements certain
areas ai§tra&iti¢nal 1agai advocacy and representation falls
short. It leaves subject to the requirements of the proposed new
law many, many1areas involving routine activities by lawyers on
behal o? clients before federal agencies. The Antitruat Section
of the ABA has prepared a report detailing the primary areas of

concern; this report is now undergoing the necessary clearance

«»6«»
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from the statute’s scope, Howaver, a number of factors argue for
amending the Lobbving Act to apply expressly to lobbying contacts
with congressional staff. These factors include: the breoad
disclosure policy underlying the Lobbying Act: the. Supreme
Court's treatment of ;eqiszativa aides as "alter eées” of
Congressmen, see Gravel v. United States, 408 U.S. 806, 617

{1972} (Speech and Debate Clause): the existence of other
lebbying regulatory schemes that include staff contacts within
the waaniﬁg'af the term "lobbying," gee, e,g., the “Ethiaatxafarm
Act of 1989." Pub., L. Ho. 101-194, 103 Stat. 1716 (198%9), the
Internal Revenue Code, 26 U.S.T. § 501 (1982); and the routine
practice of many in the lobbying community of complying with the
Lobbying Act even when only contacting staff. HMost important,

perhaps, is the fact that, as a practical matter, most lobbying

on Capitol Hill is conducted through staff_contacts.
Ly "—
(b}

Under the “principal purpose* test of Harriss, business

arganizatians and trade assuaciations need not register under the
Lobbying Act where their lobbying communications can be construed
as incidental to the organization's purpose. The Congress has
dogumented numerous instances where crganizations appear to have
apent. tens of thousands of dollars for lobbying activities
without feqiaterinq under the Lobbving Act because the amount
spent wa% only a very small part of the crganizations' budgets
and thus the lobbying was considered not to be a "principal

purpose” of the organizations' activities overall.

wsm



Cha%tman Levin has delighted audiences cver the past months
with aneédotal material about lobbyists' Quarterly Reports
showing #17.42 for salaries or $9.11 for meals attributed to
lobbyingéactivities during a reporting pericd., While the need to
report téese picayune details now burdens lobbyists unmercifully,
these daﬁa provide absolutely no useful information for Congress
or the p@blic about just how much lobbying is actually eccurring.
At the s%me time, use of lobbying coalitions can shield aqéinst
disclosure of real parties in interest in legislative battiess“

i
5. 2279 éddresses both of these proklems.

!
]
]
]

(a) Reporting aggregate

The :Lobbying Act requires icbbyists to file statements

reportind *the total sum®” of all noneys received and expended for

the purp?se of influencing or attempting to influence

+

i
legislat%on. 2 U.5.C. § 284. The Clerk of the House and the

L

Secretary of the Senate currently request that registrants report
i

these receipts and expenditures by categories, of which thers are

eighteen. The laborious process of reperting in minute detalil

H -]
receipts'and expenses provides too much of the wrong kind of

§

“information.
P e
Fcrignrposes of informing the public of the sums of money

H

that are ibeing expended to influence congressional action, it is

sufficient to have registrants report the agqreg&té anount of
i

!

H

receipts or fees received and the aggregate amount of expenses

incurred. This can be done in incremental categories analogous

»

¥
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_ i%é} oviding uniform, aut itative guidance on lobbving
requlation.

While two separate congressional officialg ~~ the Secretary
of the Senate and Clerk of the House -- adminigter the filings
lobbyists make under the Lobbying Act, neither of them authorizes
staff to provide official advice or otherwise instruct the public
in an authoritative way on interpretations of the Act's
provisions. Thus lobbyigsts are unable to obtain ths kind of
guidance that persons who fall under regulatory schemes obtain
from the agencies that implement the laws and regulations, ‘or
that Members of Congress and thelr staff obtain from the
congressional ethics committees about compliance with the ethics
rules. This situation makes it impossible for law firms,
lobbying .firms, or trade associations te obtain authoritative
advice on how to establish 2 unifeorm procedure that will satisfy
the admigistratcrs of the Lobbyving Act. This problem is
axa&erbaéaﬁ by the fact that the Clerk of the House and the
Secretary of the Senate administer their filings separately and
may, on occasion, give conflicting advice.

The Lobbying Act should be amended to establish a single,
nonpartisan antity that would provide lobbyists with
authoritative guidance. 7This could be accomplished without
creating a separate agency by, for example, assigning this
responsibility to the (Office of Government Ethics, as proposed by
8. 2278, or to tﬁa General Accounting coffice or the Federal
Election Commizsion. Each ¢f these entities is nonpartisan and
is experienced in monitoring and advising persons on issues

-3~
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]
administration, guidance, and enforcement responsibilities for

the Act and assign thenm to a single, nonpartisan entity. Again,
the OGE, GAO, or the FEC would be good candidates among existing
entities for assuming these consolidated responsibilities: They
are nonpartisan, have experience in giving advice and enforcing

laws, and are traditionally jdentified with public disclosure.

T™he Lobbying Act requires that reports be filed before a
lokbyist begins his or her lobbying activities, and within 10
days of the close of the previous reporting period. R&paré&
filed outside of these time periods are considered to be late
filings. ’

To permit lobbyists to collect the requisite data for
filing, aﬁd ensure a higher degree of accuracy, S. 2279 properly
permits % 60~day grace pericd for the filing of registrations and

reports.

(d}

The Lobbying Act currently requires the filing of cuarterly
reports. The same discleosure ¢ould be made with only half of the
paperwork for lobbyists and the government if the reports were
requirad semiannually instead of quarterly: S. 2279.takes this

approach.

A civil enforcement wechanism with the following provisions
would help facilitate better compliance with the Lobbying Act

than exlsts now.
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Concliusion

At the hearings last summer before this Subcomnittee,
wvitnesses identified a number of problems with the scépa,
application, administration, and enforcement ¢f the Lobbying Act
as it relates to lobbying activities before the U.S, Congress,

5. 227¢% éoeﬁ an excellent job of solving these problems in
connection with the lobbying of Congress. I have included some
additional technical comments on specific provisjons of the bill
in an attachment to this testimony, which I hope the Subcommittee
will find helpful. |

As to lobbying activities before the Executive branch, there
is unquestionably a need to consolidate, rationalize, and revise
the diverse laws now in place. The Subcommittee's hearings
pointed up serious shortcomings with the FARA and Byrd Amendment.
The case has not beean made, however, for a general extension of
the Legislative Branch lobbying disclosure rules to
communications with the E#ecutive Branch. The failure of 5. 227%
adequately to exclude from disclosure requirements communications
nade in connection with civil law enforcement activities and
routine lawyering are sericus deficiencles, as will ba discussed
in the report we will scom submitted to the Subcommittee.

X ap%reaiata having the opportunity to present these views
o the Subcommittee on 8. 2279. I look forward to continuing to

work with you and your staff on this very important legisglation,
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Apnendix L5
: 8. I7h and 5 813 o o

3. Beution 2(1) of §. 774 defines fhe tarm “persen™ as g

used In the Aet. Ve sdggaaa adding to this definition after
the word "individval™ (. §, lins 10 of 5. 774}, the words ok
Pand any other oxganization or grouwp of persona'. Aftaer the .
words “othar orgenizatien’ st the end of section 3(a) of §. 815, : ‘é
we suggest adding the words ox group of persons’, .
& The prohibition agsinst lobbying would apply to “tha l . R
polgcymaktng process™, ss deflned by section 2{2) of §, 775

to mean Tany action taken by 3 Federal officer or employee

G Yk A

with vespect to any bill, resolution, ot othar measure in
Coogress, sy with respect to any rule, adjudication, or other
952i:y marber I the exacutive brasch.™

As spesion 2{2) relates solely to legislative mattars,
i# 18 ran vague and narrew. We suggest incleding mors specific éh
language such as "effeccing ov prevanting the intreduciien,
patsage, defeat or amendment of leglslation, including amy ’ g
bill, resoiution, proposed constirutional amendment, nominacion,
hearing, report, and other satters pending or propesed in
eithar House and any other matter which may be the zublect
of actlion by either Housze.™

As section 2(2) relates to matters {“wale, adiudicarionm,

ar sther policy matger in the exsoutive branck™, Lt is foo

e . W -
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wngue and broad 88 possidbly encompassing watfers which are
nut confined to legisistion, but rather to the discharge of
funccions and duties of the axecutive branch having a0 con~
nection whatevar «ith,.or relationsdis to, legisiation. In
war opinion, the language “er wirh respect o any rule,
séjudicetion, or other policy mazter {n the exscotive Branch®
{p. 2, lines 2-3) should eicher be entirely deleted or. olari~

*ttad 20 2% to b2 vestricted to lebbying inteaded to enlise
:he‘snpyar: of officers and employees in the sxecutive branch
for or ageins: a leglslative program or atherwise to lafluence
tie legislative process.

The defloicion of seceion 3{b) of S. H1S n¢ "pollcymaking
process™ I mors sacisfaccory up to the words, “or nfher action
in Congress,” {lines 1112 of p. 3). The remsinder of that
sentence “er with respact ko any pending or proponed ruis,

-adjadication, heariag, lnvestigation, or other sctioe ia the

executive branch’ should be dealt with as suggested regavding

the same language in $. 744, discussed above,
3. The definition of "income" in section 2(4) of 8. 774
fs Inadequace. We prefer the broader definicion of tncome in

section 3(d3{1),(2} of §. 815,



http:wlth,.or

¢
b, The definicion of “expenditure” in section 2(3} of

11}

§. 77% i3 too narrow. While the defiaizion of "expendilure
in section 3{e} of §. 813 i» an improvement, It dows not z¢
fayr eusugh. We prefer che following definition;
The ters "expetditure® fnelules 2 payment,
discribution, losn, advance, Jdeposit or plic of
woney or snything of value smade, dishursed or
furpnished; or 3 promise, counfvact, or agraament,
whether or not legally #nforceable, tu make an
sxpenditura, and inciudet expenditures by any
other persons to further activities of the persen

filing a stavemenz, and not separately reported
by such sther persons.

5. The term "lohbying” 1s defined and the examptions
from that term age set forth in section 2{9) of §. 774 and
section 3{1) of 3. 819. We prefer che provision ln section
2{9){A) of S. 774 which would provide an exemptisa if an

appearance or testimouy is given "at the raquest of such ’

"
department, agency, ox entity.” In our epinien, the exemption,

otherwise available, should not be forfeited ov lost mersly
because iz {3 not "made a matter of pubiie recosd by the
somuittee, . . or agency," as previded by section 3(1){1} of
5. 815. There are sattars heard In executive seszsion ov in
confidence, which for reasons of security or safety could notr

ba made a macter of publie record.
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6. Secclon Z(93{B} of §, ¥4 providss an exception from
the definicion of “lobbying”™ for Vany vommunization or solici-
tation by 8 Federal officer or employes”. This sxception ix
narrower than t:h.a one tncluded io exiscing T U.5.6. 267, which

1s availabie to "any public offfctal scting in his official

capacity™: The term “public official™ reasonably construed,

embraces sot valy officers and employees of the Federal Gov-

erument bt also those repregenting the States and thelr

political subdivisions. Sestion I{1){Z) of §. B15 uses.

clearer and brosdey language a8 & besis for exception, az

folliows:
-8 epamunicatisn or solisication by & Fedaral officer Ch
or smployse, ur by an officey oy asployee of 2 1
Seaze or losal government, acting in his official ¢
coapsefry,

e support the {dea of sxempting from the Act lobbying com-

wunications botween State ar:iocti offintals {or ctheir

)
immediace staffs) acting in chelr official capacity, with

their Fedafal coutiterparts, On that basis section 3{1}(2}
of 5. 815 Aighc be more aporopriate than section 2{%3{B} of
S. 774, Qn cthe other hand, we oppose the notion that a paid,
professional lobhying organizatlion which represeats a Stare

or local government should enjoy the same exception az the ='}

Y A
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$tare or local officials themsalves. For exasmpis, fa Bredley
w. Saxbe, 387 P, Swpp. 53 (0.C.0.C. 19?6)t it wap held chek
the Haticual Lsagus of Citles was entitisd o an exemption
under 2 §.8.0. 287, Ia order tp svold a similar vesule, ths
language of ssotion 3(1){2} of 5. 815 should be tightened by
adding ghi; provise:

Frovided, however, that this excaption shall ast

apply o & Ylobbylac™ as defined by subsection

(1), #ezing on bekalf of such State or loeal

ROVOInment, :

¥, e prefer the tighter sxemption languags in section
3{AX3X(0) ’Iof &, $13%, "a book published for the genersl publifce®
to secrion 2{3)(C) {3} of 3. 744, "a Dboaok publisher", since
the latter's resources may more resdily be utiiized solely
for lobbying purposes than In a case whare a comwunication
Appears in & "book published fur the general pui:lic.“

We also appume that the words “in the normal course of
business” 1o section 2(9)(C) of 8. 774 and section I{1){J}
of 5. 81§ are intended to make available the exemption £f zhe
varfous gommunications ave carvied by wedia in the garformance
of thelir fu&ecions that are pars »f the public communicarions
medix generally, but that the exexpiion will not &pply where

the sazearial valates to the direct sconomic interasts of the

mudla rathar than to the disssminarion of public {nformssriss.

- 5 -
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i A ‘
8.  Tha term “Lobbylst" i» daflined by seation 2010) of

§. 774 to mean smoug other ghings ""any person™ who engages : ';
in lobbying during asy guarterly peried and who “receives” B
B specified {ncome aceriburable to isbbying, or who “mikes”
an axpenditurs of $250 or mors fov that quarter or an ex- ’;;

penditure ¥of $500 oy wmore for lobbying during a total of

four can&&cu:ive quarterly filing peyisds. . . " This
ab}ecti?? monatary standard i€ designed vo elazify the am-
biguous koncepz of "principle purpose” ewployed In the pressnt
lobbyiag;act. In defining tha terss “lobbyist,” seerion y
3(§3{1) of 5. 815 adds anocher cond{tion ~- “whes lobbying -
ix 4 substactisl purpose of such employwent or aerivicy. . ., .7 ’;
tn this respect we think thatr 8§, 815 may be introducing &
subjestive test that is as difficuls to ddminlster and enforce
a3 the existing provision,

Section 3{§3{3} of S. 815 provides a definicion of
*lLobbyist” {which i3 not incleded fo S. 774}, as follows:

4 géfsou who eegsges in lobbylug and who "in the

sourse of lobbying during a quarteriy filieg

perfod commenicates graliy on eight ovr more i

separate pocasfaons with ene or mere Fedsral :

cfficers oy emgloyesz.™ ;
Te will be noticed chat this definitien would come into play

regardioss of whecher or not any erpendituve i mzds, On

~$"‘- ' k4
i
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ita face, the language used i vague unlesa the commnications
with Fodersl officevs ur amplayeex werd related o influencing
tegislacion, Morsever, why the nunber "eight or aore’ 14
seiscted a8 the cut-off i pazzling. Oun balance the probless
thig subseccion conld rafse in poticing communicatlons may ba’
1 éiffﬁcalt, confusing and burdensome that we belisve that

it should be deleted.
. in United Stacas v. Harcrlss, sunra, 347 Y.5. at 819

§20, the fourtr rejectsd the Sovernment's contentics that under
section 309 of the Fedaral Regulasion of Lobbying Aeu, & per-
sen must veport his expenditures to influence iegislacion
even th;ugh he doas not soliicit, collect or vacaive contri~
burions as provided by seccign 307 of that act, but meraly.
expends %is own fupds for chat puxpoge. The Court suggested
that 4if the Governmenc's construciion s to becoms law, "chat
is for Congress to accomplish by Further legislation.™ 4. ac
§20, we assume that the langusge used in sectiom 2{30}{C},{D)
of &. ?7? and section 3£13(2) of 5. Ei3 Is intended to cover
& person whp expends his own funds to influenee legislation,
in seems, Lo us, bowaver, that this intention would be :Zarx~‘
Eled if #h&re were added a new subsection at the end of

section 2¢10) of 5. 774 snd gection 3{3) of 8. 815, as followa:

. F -
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. .
i { } the term “lobbylst” as defined in this
gaction shall aliso (nelude any gersan who engages
bimsal? to influencs lsgislation, in serson ov

through any gther parsos,

i85, 5. 1%, Sec. £{a3{8), p. B, liins 5.

Prior £o the wovd “vommittes”, you may wish fo add the
words, "Federal Government,"
3L, As repards "Notice of Resressaration', secclon 4{b)

of s. 81§ containg a provision (not found in section 3 of

-8, ?&&),)whiab,wu favor, 1t provides that sach notize of repre~

sentatioi& flled by‘ E Zabbyisg under sectieon 4{a) shall be
azended by the iobbyist "ar such inrerval of time ss the
Commission shall prescribe to reflect the curvent aetivities
of the lobbyist.” |

In grder te aveld possiblie constitutional cbjection, ths
Comnirtee may also wish o consider a provision in the section
on £iling of dotices of representation te this effect:

Section & shall cot be comstrued to require

the disclasure of che mesbership rolls or the

srganizavional dues scructure of any veluntary

menbersiidy ovganization or slmilar ovganisation, .

12. Section 444} of §. 744 concalins a vecord~keeping
provision not imcluded In §. 815, which appeavs to be desivable.

1t requires record-keeping of

- . - 8 =
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{4} Each sspenditurs made directly or
indirectly ko or for say federal officer or
emplioyee,

13, We prefer the move specific and dstailed reporting
requirements In section § of §. 815 to those of s¢ction 5 of
¥. 144,

i4. Section & of §. 774 and grction 7 of §. B1S sve
virtually identical provisfons. Ssction 7 of 3. $15 provides
as follows:

Compliiavge with the requirements of ssctien

&, 5, or & of hisx Act shali nor bs taken inre

sonsidaralion In dealermining, for purposes of the

Inzsrnzl Revenue Code of 13%6, whecher a substane

tial part of tha autivities of an organizacion 1is

cayrying on propagands pr otherwise antempring to

influence legizlazion,

H% understand that this provision is intended to prevent
tax-exempt organizations snd charitable organizations from
loging their specisl Cax stapus usnder certain provisions of
the Intermal Revenue Code of 1956, merely because they comply
with the disclosure requirements of the Acr {e.g., sectioen
% of 5. 815, sotice of representacion; secrion 5, maintenance
of vecords: sectiocn &, filing of reportz). For example,

sectipa 501{c)(3} of the Internsl Revenue Code of 1954 lisus

cortain’ tax exempt organizativas Ya¢ substancial part of the

.o

Iy
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activitisn of which I carrying on propaganda, or otherwice .

axtempting, to influence legislacten. . . .*

Wa can randily undevsrand tha? mere conplisnce with dis«
¢losura requirements of the Act should not be regarded by
the Inboynal Rmauel Servica ss prexumptive or conslusive
evidance that a "aubstantial part” of that organization's T
autivicies connfats of carrying on propaganda or ctherwism
sttempting to influence legislaction, Un the other hand, regis- .
tracion could be sowe indicacien thar an exespt srganizatisn
{s engagling in, o expests Lo engspe in, attewmpts to Influence
legislation. In any cass which brings the propriety of the
exgnmption inte question, all the actusl aecrivicies of the
registering organization would moxmally have to be establishsed
in deternining whather it {2 engaged in ‘Zohbying T & subsran.
vial degrec.

aainssum& chat this fa the extent to which seation & »of
§. 774 and sectiom 7 of 5. 815 L{s intended to go. 4s the pro-
vision rveads, however, ir may h'e construed as precliuding the
Covernment frow considering matarials filed in compliance ’
with :h§ Agt uhich are konown To the public as lavge. We !
obpwe g}zy provision thaz does nof permit the Sovernmeal to

sonsidear™, and use, information furnished under cath or -

- 10 - a
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affirué:ian and {otendad to bo made public. Indeed it would L
be an ;ﬁcaaly not t4 40 so here, %We 4o oot chiok xagtion 6 “_Q.
of S. 774 and gection 7 of §, B1S {n thelr present form -

reprasent wiss nolley.

15.  Section 7{a) of 5. 744 would require all officials
and employees of the executive braneh in Fradea 45~1% or above,
as those responsible for making or recomsending dacts s
#ffecting the policymaking process in the sxscutive branch,
ko prepare a reuord of each oral or writren comumicstisn
received directly ot by raferral from outside partiss sxpressing
an opinfon or containing information with respect to such
process.

2% may 5e noted that §. 8185 does not contain this burden-
some requivement, which may velsfe to decisions aff&x:iag the i
polisymuking proceas in che exscutive branch that do net
iavolve leglslative lobbying.

If the reguirements of the bill relating o ths exscurive
branch are eliminated, or clarifled 23 we sugpest in ouy
discussion of ﬁ&aticn‘Z{B} wf §. 744, a corresponding chaoge
should be made in section 7{s). Apart from that, 1t may be
faotaed {hat the chargeter and operations of edminifstrative

ageavies and departments vaty greatly. You may wish o

-~ 31 ~
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conaidar whather » desivabile aubstitute for section 7{a}
aight i'uquim aii agencier and departmante to satoblish their “ S
own teporting machinery where attempls sre made to enlist ) ;F
the suppoert of exscutive branch employees regarding # legls-
iative program. A self-policing requirement of this kind Y
should suffice to discourage outside attempts to tafluence |
the judgment of mxecutive employees it such macrers,

In addicton to chese obiections, seciion 7{a} is litersily,
3G h:oaq, that it ‘wnlé seew to appiy to the most <asval type
of ci:i?en»ﬁomgiain: concerning any affairs of the federal . :
government. &ay federal officer or employvee who, "knowingly  f.f
and wilfully” Inzer atia fails ro f£iln any vecord of such -
compiaiét as reguived by such sectlon could be fined wp to
55,000 or imprisoned for twop years, or both, We rhink thar
this proviaion is 8o vague ax o leave many Government employees
{n great jdopavdy or possible horvassment. Sinoe sectign 7{2)
of §. 744 i3 not veadily susceptible of gpplization, coupil-
ance or enforcement, we oppose it

16, Section 11 of §. #1% grants suschority to the Commis-
sion in the first instance to endeavor to corcect vinlagien
by 1n£br;nl merhinds of eonfevence, conciliastion, and psrsuasion,

If these methods fail, the Commissloen is awshorized e

- 12 -
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instireze & civil action for Injunctive relief. Sec. 1i{a}{3).
Par&ér&ph (7Y, of the same sectien 13{a) would provide rhay
whenewar in the Sudgment of the Commliasion, any pevdon has
engagfed iz unlawful conduez, Yupon request by the Cmei;aion,"
the a;zgruny Genaral on behalf of zhe United Szaves “shall”
fmsritute o civil action for en injumetion or other appropri~
ate relief.

'z: tx not glesr whether under section 11{a){5} and (1)
the Qammiasian or the Attomey Censval will have the primary
anfoécement responsibilicy, Apart from thad, we would urge
:haz%zhe word "shatl®, {line 25, p. 21} be changed to "may”,
makiég clear the intentlon that the Attaruey General retains
discéetina whether to bring sufit for an allsgad violation,

It i3 true that ic some cases depending on the setting, the
word "shall" in a2 federal scstute has been construed to be

"m:ay':, Ses Hecht Co. v. Bowles, 321 6.3, 321 (1944). But

+

needless 3inigation can he avoided by use of more precise
language. Above all, 1t is ifmporcant that the Attormey General

[

act be divested of discretion In the euforsement ares, As
I

: “« 13 -
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one Court of Appasls has acacsd: M

i Tha diasreziondxy pover of the atrorney for the
¢ Unlved States I determining whether a prosecu-
i tiom shall be 2ommenced oy saintaingd may well
} dapend upon matters of pollicy whelly apart from
i any question of probabls cause,
:

In sxercialng endorcemeniy powers under the Lobbyiag Acc, the
Att%tnay Gensral should not ha a “rugbgt stamp." The decision
wh&%het to bring an action invelves the exercise of ludgment.
Anm?g othar alaments that go fnto a decisjon to sue, is
wheiher the Goverament licigazion will promote the ends of
justice, Lastdll respes: for the law, and advance the nationel
policy involved in the foderal statuce. These dims can best
e schigved 1f tha Attorney Cenersl is able o sxercise dis-
creéiﬁn in {nitfating suiz under the Act, a power customarily

g:&&ézﬂ ra, and exercised by him undey other. fadeval scatutes.

i
i
*/ United States v. Cox, 342 ¥. ¥4 167, 171 {5 Cfr, 1963},
cert. dmnied JBL U.S. ¥35, Ses alse United States v, Prowm,
481 F. 24 1035, 1042-43 {3 Cir. 1973): Inmaces of 28
Correctional Facility v. Bockefeller, 477 F. 2d 375, 379-80
{2 Cilr, 1873); United Srates v. Bland, 472 F. 2d 1329, 1335
36 (.. cix. 1973},

}
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Appendix I3

Conxtitutiénal lzspes Ralaed by Placing Litigating
Authority to Enfores the Lobliving Act in
the Pederal Blectien Commission

areicis 11, § 1 of the Constiturion vests the axecutive
gower of the United States in the Prasident. Aricle II,
8 3 commands ths President to "take cars that the laws b
faithtully executed.™ The plain language of tha Qoéntituticn,
the history éf thase nectiaﬁi, and the case law compel the
conciusion thay: Pirsc, the uatézeement of the laws is an
inhersntly sxesutliva function: and sepond, the executive
branch has the exciusive sonstitucional suthorivy to enfforce
ine laws, except in the TAYe circumstance whsre Congress haz
authorized an independent sstablishmens to exercise limited
snforgenont powes as “incidental® to ics delegated quasi-
1&qislativ¢ sriguasi-judicisl pover.
A.  Enfrrveesnt of Feders) law is isherentiy an executive

H
funcrion. -

Every proposal at the Coastitasvional Convention placed
the powar to exegute the naticnal lawe in the Chief Executive. 1/
Mo delegate dissented from the statemest of Janes Wilson, one
of the forewost participants ia the framing of the Conseiiution.

+

3/ See, 1 M, *axzand The Recurds of the Fedaral Cﬁnvention

81 1787 11937 B4.). 217 BY RO TI0S1E, 355 (hareian
Eftear "Farrand®): 7 id. a% 23, (116, 3185, #04-405, 537,

L3

s
L
"a
%
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that the *only powers he conceived strictly Executive wers
thase of axtéumlnq the laws . ., ." 2/ Jaoes Madimon stated
in the Pirst Congress “that if any power whatsoever {s in lus
natur; exacuﬁiva, it iw the pover of appointing, overseeling,
and vantrolling those who execute the lawe,™ 3/

Iin the ?oaaxﬁliae #o. 7T, Hamilton wrote ithat no
chijmction had h%in made 5 the provision giving the Frasidsng
the duty o fatithfully sxecute the laws,

The resscn for separating tha power to ensot laws from
the power ta‘gxeaaz& thes was expiained by Montesquiew, and
guoted with appruval by Madisen in the Pedgrslist Ho, 473

‘when the legislative and sxecutive powers are

united in the same perscn or body there can bw no

liberty, bhegsuse apprahensions may arise lest the

sZme monarch ar senate should enact tyrannical Taws
to execute them in a tyrannical manner.

HGecsuse tha Federal Election Commission is basically a legis-

lative body, 4/ to provide it litigating authority would combine

2/ 1d. at £5-86..

3f i Annalz of Congress {8I-482 {1789}, Madizon alsg stated
during the Copsvitutionsl Convention that “certain powers
wetg in thoels nacurs execuiive, snd must De given 56 that
degartment . . . .* Hadison then urged that the Conveantiod
enumerate thfse inhoreatly sxecutive powers in the Constitu~
tion. ' Madizon himseld propossd ag ong of thess envisarated
sxecutive powers the "power to caryy into effect the nstional
Isws . . . " % rarvand $6+67),

4/ Four of the six members of the Commission are sominsted and
Senfitmed by Congress. - The twe other members are attinated by

the Presidant and onfirmed by both the Senate and the Houam of
hepresentatives.

AT L
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iegislative and cxavutive powers in viulation of "the
constientional separation of powers doctrine,

The Pounding Fathers thuo clearly intended thag the
execution of the lmi: be constitutiosally entrustsd sslely
to the President. Ir sccord with thst constitutionsl fntenr,
the courts h?vc consistently reaffivmed tha propesition thet
the anthority to enforce the laws 1s an execunive fumction,

In Springar v. Philippine Is)ands, 277 (. 5. 168, 202
(1922}, the Supreme Court, in A gensral discussion uf the
sepaxation of powers principle, chserved, *{llegisliative
powar, a3 distinguished from execurive power. im tha asuthority
to make lawy, bul not to enfurce them or appeint the agents
charged with tha duty of such enforcement., Tha lathter are
exeCutive functions.

Applying this principle, the Fifeh Qirguit in tnited
States v. ggx, 34z F. 34 187, cert. denied, 3891 V.5, 333 (1963},
ruoled that the isdiciary could nat ensroach upen the purely
sxscutive funcilion of law enforcement, Thers, a federal grasd
oy returned an indictment for perjury sgainse blacks who had
teatified fn o civil rights cans. The presiding judges directed
the United Ststex Attorney to #ign the indictment. As the
direction of the Xttorney General. however, th; United States
Attoraney refused o cemply. Opon appesl, 8 contenpt citation
issusd agsinst the ramaleojftyrant U. 3. Attormey was reversed,

i
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Sitting en banc, the Court of Appeals held that the
Attorney General is tha hand of the President in taking care
that the %aws of the United States, through th; prosecution
of offensas, are faithfully exscuted. Although rocogn{zinq
that as & member of tha bar, the attornay for the- United
States ia an officer of the court, the court ruled that
novertheless he is "an executive officlal of the Government,
and it is as an ofticer of the executive dapartnon; that he
axercisas ; discretion as to whether or not there shall be
a p:osecuticn in a particular casa. It follows,® said the
court, that "as an incident of the constitutional separation
of powers, . . . tha courts are not to interfere with the
free exexcise of the diacraéionary powers of ths attorneys
of the United States in their control over criminal prosecu~-
tions.® Judge Wisdom, concurring specially, noted: "The
prosecution of offenses against the United States is an

executive function within the exclusive prerogative of the

Attorney General." 5/ He further observed that “the functions

of prosecutor and judge are incompatible.” &/

5/ 342 P. 2d at 190.
6/ 342 P. 2d at 192.



L e H .

The prisvoiple that the Executive alone has under the

Teanstitution the duty and the power 2o enforce the laws R
through é}asecutiﬁh belore the ¢ourts has Been restated oa .
many occationxu1

District Judge Hichey of the Unived States District A
Court {or the District of Columbisza donied a5 applicesion foar %
1f~.__ - the appaintment of an indepandent spscial prosecutor o
inveatigate the Watergate incident. Judge Richey viewsd

A, such action a8 &0%h an unwarvanted interference with the

p:osec&ta%iai discretion of the=2xa¢ativ:f¢nd & vielarion

+; of the doctrine. of Sepacation of Powers.

3 7 Bee, g,q., Pontt v. Pesaenden, 158 0.8, 354, 263 (19221
Heisbary v. Deparrment of Justics, No, 71+10526, declded
on rehearing en Banc v ¢4, 1574 ("Punctions in this ) .
ares iprosazutorial discretion) hulony to the Executiea under PO
yhe Conmtitution, Artisle IX, Sectlons 1 asd 3 , . . .*}; -
Parker ¥, Eennedy, 212 F.Supp. 534, 595 {B.0.¢. 1963}
{Determinations whnatheyr prasacutiona should he commenced are
within tho ambit of i ALLorney Genaral's exscutive discre-
. tionsry powerd: Pugach v. Klein, 193 F.Supp. 638 (O.D.0. 19513
‘ {"rhe prercgative oFf anforcing the criminsl law wan vasted by
: the Constitution, not in the Courts, nor in private citizens,
I hut sguarsiy in the sxecntive arm of the government.®) Son . v
) #i30 Nader v. Rieindlenst, Civ, Wo, 243~72 i0.0.0. 19733; and
3 ¥osea V. Kannedy, Fi9 F.oupp. 783 0.0.C. 1983},

. 87 Pindings of PFsgt and Order Ne. 7 at 2, ('Orien v. Pinance
- - Comn, to Rea-slacy the President, Civ, N8, 124372
or (.08, d§¢kded Spev. &5, L94d%.
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B. Through an ultimate powsr of removal, the Presidant is

. gonatitutionaliy sntitlied 'm %ﬁ{;ﬁtt‘ol Ai] officers

preinrming ourely axeputive Suriey,

Wasn eatablishment of a Depscrement of forveign Affaizs N
was under consideratlion in the first Qongress, extensive TR
debate wes proveked by a provision purportedly granting
the Prn‘{.dom the right to remove tha Secretary of Poreign .

Affairs. Several Members of the House, lwd by James Madison, n

cantanded that the Preaidant slansg '3‘(35‘ the constituticonal

power to remove sxecutive officisis and that Copgress oouid e

R
“

rot impinge uptn that pover. Dltisatsly, s Bill was enacted ' “.;;_'
which did not purport legisiatively to *grant® the President o '

S

_ 9
tha powet t46 rémive the Secretary of Yoreign Affairs, . oa
R the thebry that the President already possessed a constitutionaliy-

conferred power of repoval. In 1837 John Marshiall eloquentiy
. ; .

sumsarized the debats over the “resovel™ ¢lause.” s Marshall
3 Pt put it, duriay the last stage of Lthe discussion in the House "
of Representatives, (ungressman, Benson moved to amend the hill o s
. ' to eatablish 3 Deparcment of Forelqn Affaliys~w
* a0 as clearly to imply the power of remcval to he

. solely in the Prusident. He gave aotige that, if .
- he should succeed in this, be would wove to strike o
T out the words wvhich had besn the subject of debate.
- If thase words continued, ha anid, the power of e

remcrial by the President might heresfter appear to ) _
be exarvised by virtue of s leglulstive grant only, 5

f' - 27 I gt‘tw §§; 2§¢
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and consequently to he aubjected te lagislative ‘;

Snstabllity; when he was wall satisfied in fis own 2

mind, that it was, by fair construcgtion, fixed in .

the Constituzion. Thes marion was segonded by .

Nr. Hsdison, and both amendments weres adopted. .

An the Bill passed into s law it has ever basn

conaidared am a full exprsasion of the gense of "

the legisiastive on this i{sportant part of the .

American Constitutios. 106/ .

H

The views of the First Congress are entitled to great N
walight in interpreting the {unstitution becauga it was, in
the woards of Char;ea Harren, an “almost sdjourned session” e
of the Pederal Convention. 11/ The Firat Congress “contained «
sixtesn membars . , . frash from the Convention, and a
considarable number who had been members of the State Conven~ N
tions which had adopted it . . . " 327 The Supreme Cours §
has properly adhered ¢ the view exprexsed by the First
Congrepy that.the Prasident consgitotionally may remove, and Er
thereby control, all purely exscutive officers, notwithstanding ;
any legislaticn €0 the contrary, . '

Er Hyers v, United States, 272 U.5. 52 {1924), a jandmark

PR

esse, the Suprems Court held that the fresident had the consti-

tutional power to remove 2 postuaster of the first ¢lass, without

%%1 S J., Marshall, Life of Ceorge Waghington, 331~232 {london,
07} .

11/ <. warren, Congress, the Conscizotion, and the Sapreme
Toure 99 (Boston, 192%97. - St

12/ 3 Farrand 514,

SR e W 23
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Aaw

tha #dvice and consent of the Senate a8 was reguired by statuba.
In coneluding that under the Constitution the President has

the exlczi.uaivu power of removing sxecutive officers of the
Q»%mﬁ ftates whom ha has appointed with the advica and consent
#f the Senate, the Qourk ramsvned {a% 1631-144)s

*{airticie I1 grants to the Yresident the sxscutive
power of the Goveinsent, i.s., the ganeral adwinise
trative control of those sxscuting the lews, fn-
vluding the power of appointment and removal of
executive officers -« a concluslion confirmed by
his obligation to take care that the laws be
EFaitehfully executed: . , . that the President's
power of remcoval is furbther sstablished as an
incldent to his npecifically sncaerated function

of appointment by and with the sdvice of the
Senate, hut that sueh ingideny does not by impli~
cation extend to removals the Seonate’s power of
enecking appointsenta; and Linally that to hold
ctherwise would make it impossible for the
president, in case of political ar other
differences with the Senate or Jongress, o take
care that the laws be falthiully execuesd,”

The Toure suggested that the detarminstion of whether Corgrass
had tha power to linit,‘fi\e President’s normal unfethecead right
B resove an exacuiive nzzicat’dnpunaed upon an analysgin of how
fundsmental that officer’s duties wers to the fusationing of
the Exscutive brausch {at 137i:

A referesca of the whols pover of reoovsl
o general legislation by Congress is guite out
ef koeping with the plan of govarnoant devised
by the fraaers of the Copstirution. It coulad
naver Mavs been intended to leave to Congruss
unlimited discretion to vary fundamentally
the operation of the great independent execuw
tive branch of govermsnt and thus most seriously
to waaken it. It woupld be 2 delegation by the
Convention to Congress of the function of defining
the primary boandaries of ancther of the thres
gresr diviaions aﬁf government .,
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Some of the drosd language in Myers was limiced by the

Suprese Court's subssguent dewision in Humphrey'a Executer v.
United States, 395 0.5, 602 (192%), fThers, a statute iimiting

the power of the President to remove membors of the Faderal

Trade Commission for “cause® was chslleanged as unconstitukionally
interfering with the axecuiive power of the President, The
menbars were appolinted by snd with the advige and consent of

the Senate, Upholding the constitutionslity of the challenged
restriotion on the President’s x&wuvzlxpcwar. the Court draw

& distincticn hetwewn *purely exesutive officexrs” and oth#:
otficara for purposes of anaslyrisng the President’s censti:uticﬁal
removsl power. Reysrding “purely axeculive officers.” iacluding
postaaaters, the Court ststed that the Myers dacislon extadliished
the constitutionality of the President's iilisitahle power of
removal. {29% G.5. at §27-428): ' :

*rna office of & poutoastsr is 30 eszentially
uniike the office new invoived that the decision
in the Mysra cass cannot be acceptad as controlliing
our decinlon hers. A postmaster is an executive
officer rostricted o ohe performance of executive
functlons, FHe is charged with no duty at all re-
lated to althar the legislative or judicial powsr.
The actual decislion fn the Myers case finds support
in the theory that such ag atficer is mearely one
of the unite in the axecutive deparident and, hance,
inherently subject to the exclusive and illimitable
povar of resoval by the Chief Executive, wvhose sub—
ordinate and aid he is . . . . ' frlhe necexsary
reaach wf the decision goes farc enoagh o include
311l purely executive officers.

i

i

4
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The Court cbhaerved thas 2.2.0. Commiasionars wxercised
mainly guasi~legislative snd guesi-iudicial powars and that
thelr executive powers vers onsly incidental asd necessary so
the offectuation of their main powers, Accordingly, the Coure
conclﬁsed that those Commisxioners ware not “purely executive®
and held that Jongress could sonstitutionally place restrictions
upon ti?w Prasident’s power to remove them. 13/

The ¥vers and Humohray's Executor cased thecefore
:' estahiish the pxapgpizion that the ?resigunz'x constitucional
power Lo remove purely sxecutive officers i3 absclute, at least
whan-tpoau efficars are appeintsd by the Presiiat with the advice

_and consent of the Senate. 14/

+

11/ Sew also, Wianer v, United Statves, 357 4.5, 349 {1558
- sy Claimm Commisalon peifords waasivjudiofal functions and
. thus {3 members may be placed outsids 2ha President’'s pawer by
: af pemovall,

318/ United Statss v. Perkins, 116 U.8. 2433 (1883) does not
suggent anything 1o the Contrary., There & statute vested the
appoiniment of gadet-enginesrs in the Ssecratary of the Navy,
but Assther ptatute, section 1723 of the Revised Statutes,
reatricred hkin power of ramoval, Section 1229 was challenged
a8 upgonstitutional on tha ground that it encroached upon the .
+ Becretary's removal power. In reiecting that contention, taa

Suprene Court congliuded that when Congress vests the appointe
mert of igt&rior wfficers in the heads of Depsriments under
Art. IX. 2 of the Constitution, it may limiy and reauvict the
power of remcval as it deems Tast in the public interest. Tha .
Court did not vrzach the question of wvhether Longress could

- aimilarly restrict the Prasident’s power of removal, ur whather
the President himsel? could have removed cadet-englneers with-
out limitagion. In fagt, in Blake v. United States, 103 U.§, '
227 {1888}, the Supreme Coure Beld that notwithstanding section
1329, the President had the powss to Qischarge & military officer N
by appointment of amother in his place, by asd with the advise

Fogknote continued.



http:anoth.er
http:Pre.i~.nt

383

- 11 =

Canciuzion

Tonfaxvisng litigatiay authority upon the Podersl
Electicn Commiaaion %o ¢nforcs the Lobbying ACk would raise
very serious constirutlonsal guantions (Gr two relatsd ressons.
?ira:j it would ponbine legislative and executive suthority
in viﬁlctiba of saparation of powers principles, Sscond, it
vauldipitae the executive power to esforze the Lobbying Act
in Commisa.onexrs Deyond the Pragident’s absciute rewovag'
power, “the Conmission’s power to enforce the Aot would ba
primary and not mersly incidental to the exurcise of quani-

legislative or quasi-judicial powsrzs.

it/ Footnaots continued ‘

and congent of the Senate. Tha Court obsservad that a
constitutional guestion would be raized if the power of the
President and Senate in this regard was sublect to restriction *
by statute {1483 U.3. at 2363, Sactioca 1228 wvas one of a series

6f statutes snacted by the Reconstrugtion Congress, cuimlnating

in the Yenure of Office Act, whiceh was declared unconstitutional

in Myars v, United Seates. 292 9.5. a2t 176,

Purthermore, whatever rexcrictions were placed upon the
power of the Secretary of the Navy 1o remuve gadet-eniginaers
sndes section 1229 it is notable that they exercised no
#ignificint axerutive disoration comparahle to that exsrcised
by tha Attoraey Genesal.
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Dapaxtignt of Juseics

Supplenantal Infore
metion Requestad by
tha Sensce Subdommittee
on Intergovernmental Ralstions .
Sanate CovArnmant Oparations Committas

on
“ June 34, L97S
Suesticons
1. Could you sxplsais for the Jommittas how -
the Justics Dupartment teguiations reqerding the
recording of ex parte contacts now works and how
they compare with tha provisicns of tam pending
bills?
Ragponae:

. gn August %, 1973, (then] Astorney Genersl Rillot
a&ahardfan issued Order fo. 532-71 providing for "Deparimental
#ecords of Gutside Lontacts.” A copy of the Urder, which is |
self-gxplanatory in terms of its procedures, is attached. Changes
are sontemplated, howsvar, although nens hap yet been made. Ax
he $ta:;d in his letter t& you op April 7, 1575, the ALIornev
Saneral {will furniuh a copy of asy newv directive to the Subcosmibttew
should the prusent requlatiocsns he suparseded.

The procedurss aatablished in Order No, 532473 are .
more speuitic and wail«delired thasn those proposed in Section 7
of 5. 774, The Order’s proviasions differ from those cuntained

in Sectivn ¥ of 3. 574 in ths following respacts: ,
[



http:tollovi.n9
http:J'ullt..1c

' - i om

£1) The Srdsy was propulgated by the Astorney.
Ganeral it response to specific needs for yecording sx pakts

conversations in which Dwpartaant of Justlcs sttorneyy of
sthexr smpioyess &re invoived. The languige Lo the Order attaspis
to baisnce tha naed for recording such cootscte with the spuelly
compelling nesds for Dapartzant psrsonnsl ko pexform thmis dutias
in an sfficlest and expediticus mansay. As smuch, the Order
stipialatas specific types of conversations which the employes
should record by memorandum. The suployse is given soma discretion
: in &at:mm.ag whethar & given conversatinn is of & sort whieh

" mast be recordad, but he must be guidad by the gensral principles

speilied oyt in the Ordsr, These principiss and definitions

‘ recognize the unique nature ¢f the Depariment’s responsibiilitiss.

-

Por axample, an ampioyes need dnly resord contacts with
*nonwinvolvad” pariies, that is, tdose “with whom the employee

T mbremd

wonldd oot Lo the routine handling of the case or wmatiter normally

x

have contact,”
{2i In contrast %o the Department Order, the

P

v

provisions of Seetion 7 of £, 774 ave s¢ hwoad that they would

oy

Eid

sonm oo Apply to virtually svary cosversation which i Federal

MZay‘u, $45=15 or abovs, has coneerning govermmant affaics,
Section 7 requires a regord of any conversaticon Lo wi::ich 3 73
outsida party ls “expressisg an opision® xegarding the
"yolic;mking procesy” oy which contxinz information relating
23 w; proceass,  Morasver, that muie;.,-. leaves the enpicyea

R e

tictles gizscration as £¢ how & record is to he made of the

T conversation. Ths pecosd must toatain flve spacific types
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ot infermaricn aboukr the sonversatlen, is such form as the
Pudorsl Blacticns Comsimslon aball apee. fy. In our judgment,
Tenin raquiresent ik nasdlassly spacific and overly burdensone.
#e sisv believe it would apply in & tolally ‘nappropriase manmal
te ceriais lagal marters which the Deparzzsnt handles.

! ?inally, Subsections 7{5} and{c) of §, 774, which
sontein requiresests for peintsining snd nakiag avalible the
racords of conwwrsations reguived by 8 7{a}, ars similariy.
inapprepriate.

Guastions
2. fou are oritical of the A8 discislvmy

foy cax~axenpt urgsalzazions. Would yvou in turn

support a zelfsomm of Lhe Code swhich would permit

the 38i{c} {3} organizations ¥ engagw in lodbbying?
Responser!

E It is she Depariment's view that we should wppose any
luixslatica which does not permit tha dovernment o “consider™,
ané uge, any information furnlsbed undez cath or sffirmatien
and originaily Intended %0 be made publie, We therafore do not
think that Sectios € of §.774 and Sectioen 7 of 5. 815 reprossnt
wige policy. As uo our pesitisn on permizting 50M{a) ()
organizations to engags in lobbying, we deler oo the Treaswry
Depazr et

Luastion:
3., Woul2 you support the placameant of

‘enforcement authority ia anothar indensadent,
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