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Honorable Bruce Reed, Assistant to the President 

FROM: Jere W. G10~ief Counsel for Advocacy 

IN RE. Minimum Wage 
Senator Bond 

Increase - Amendment proposed by 

As the Chief Counsel for Advocacy of the Small Business 
Administration, I ~as recently asked to give the Senate Small 
Business Committee our views on the small business community's 
reaction to the proposed increase in the minimum wage. 

In response, I pointed out that~ 

• 	 small businesses, if asked, would oppose an increase in 
the minimum wage; 

• 	 however~ the minimum wage has not been any area of 
intense interest for small businesses, it was not 
mentioned in the White House conference, for example 
and is not on most small business groups legislative 
agendas; and 

• 	 relatively few small businesses currently pay their 
employees below even the proposed minimum wage, a more 
common complaint is the inability to find well ­
qualif~ed workers. 

NEW REQUEST FOR POSITION 

chairman Bond has now asked for our opinion of his amendment 
which would exempt from the increase in the federal minimum wage 
all businesses with gross revenues below $500,000. 

Historically, the Office has supported "tiering" statutory and 
regulatory requirements to lessen their impact on small 
businesses. We have therefore indicated our support for an 
exemption from the increase in the minimum wage and we hope that 
you would give consideration to this position. We do not believe 
that such an exemption will affect many employees and we would 
welcome an 'opportunity to discuss this with you. 



PRESIDENT CUNTON HAS ALWAYS SUPPORTED 

THE MINIMUM WAGE As A WAY To MAKE WORK PAY 


April 2, 1996 

CLAIMS THAT PRESIDENT CLINTON OPPOSED A MINIMUM WAGE 
INCREASE' ARE JUST NOT TRUE, 

• 	 President Clinton h';'; always supported the Minimum Wage -- and he lias 
NEVER opposed a minimum wage increase. President Clinton has always 
supported increasing the minimum wage -- from the campaign in 1992 to the 
present. He specifically proposed a 90-ccnt increase 14 months ago. 

• 	 Republican Members point to a lO-word Time magazine quote from 1995 that 
allude~ to President Clinton' s opposition to the minimum wage in 1993. But, 
President Clinton didn't Say any such thing. The statement Time refers to 
does not appear in any transcript, tape, or speech text. 

" 	 For four years now President Bill Clinton has fought for several provisions 
that would raise the standard of living of hard-working families, including: 
increasing the minimum wage, expanding the Earned Income Tax Credit, and 
providing health care coverage for working families, 

, 

I 


• 	 President Clinton initially IDcused his legislative agenda on raising workers' 
incomes and increasing economic security through expansion of the Earned 
Income Tax Credit and health care reform, but he has always supported a 
Minil1'\um Wage increase. Together with his EITC expansion. the President's 
minimum wage increase would ensure that 00 parents would have to raise 
their children in poverty, 

,.: 



I PRESIDENT CLINTQN HAS AL WAYS SUPPORTED 

A MINIMUM WAGE INCREASE AS A WAY TO MAKE WORK PAY 


SUPPORTED, MINIMUM WAGE HIKES AS GOVERNOR. As Governor of Arkansas. 
~m Clinton supponed two increases in the state minimum wage. And he changed state 
minimum wage law to cover more workers . 

•
1992: CANI)IDATE CLlNT.oN CALLS FOR EXPANDING EITC AND RAISE 
MINIMUM WAGE TO MAKE WORK PAY. In 1992, President Clinton proposed 
expanding the Earned Income Tax Credit and raising the minimum wage to keep pace with 
inflation in'order to ensure that no parent who was willing to work full-time: would have to 
raise their children in poverty. 

• 	 In Putting Pl!ople First. Presidential Candidate Clinton and Vice-President 
Candidate Gore proposed to "increase the minimum wage to keep pace with 
inflation." (p, 127) 

., 	 In the Clinton/Gore Welfare Information packet. Candidate Clinton and 
Vice-President Candidate Gore proposed to make the minimum wage a fair 
wage. and index it to inflation because "working people shouldn't have to lose 
purchasing power JUSt because of inflation." [Clinton/Gore Welfare Infonnation 
Packet, September 9. 1992J 

• 	 On October 30, 1992. the Star Tribune wrote that Candidate CHnton wants to 

"increase tbe minimum wage to keep pace with inflation and expand the earned 
i~eome tax credit to guarantee no fun-time workers lives in poverty." [Star 
Tribune. October 30. 1992] 

, 
AUGUST 1993: PRESIDENT CLli\.ON EXPANDS EITe AS FIRST STEP TO MAKE 
WORK PAY. In 1993. President Clinton took the first necessary step to achieving the goal 
of ensuring that anyone who worked full,time didn't have to bring up their children in 
poverty: he expanded the Earned Income Tax Credit to provide a tax break for 15 million of 
our most hard~pressed households. 

• 	 II!' April of 1993, The Washington Post w'rote tbat: "Mr, Clinton's goal is 
ambitious: to make sure that in households with children where at least one 
person works full-time. the family won't fall below the poverty line. Under 
cUrrent law, the maximum EITC benefit for a family with two or more children 
was scheduled to rise to $ 2,000 next year; Mr. Clinton would boost the 
maximum to $3,370 by 1995, He would also raise the benefits fot families with 
one child and establish a smaU neW credit for workers \vithOUl 'children"..On top 
of this, Mr. Clinton would try to 600st the earnings ofthe working poor IJy 
hiking the "';n;""'m wage." [The Washington Post, April 20, 1993 " emphasis 
added] 

I 
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IN 1994 PRESIDENT CLINTON FOUGHT FOR UNIVERSAL HEALTH CARE •• 
WHICH WOULD HAVE BEEN THE EQUIVALENT OF A MINIMUM WAGE 
INCREASE FpR MILLIONS OF LOW·WAGE WORKERS. NONETHELESS, HE 
STILL MAINTAINED HIS SUPPORT FOR A MINIMUM WAGE INCREASE. 

, 
• 	 JUNE OF 1994, THE WASHINGTON POST WROTE THAT: "From 

ti.eahh~care reform to a Mgher minimum wage to more training opportunities to 
increased earned-income lax credits to mandatory fringe bencHes. the Clinton 
administration wants to increase dramatically the income security of the more 
than 6 million American adults whom it classifies as the 'working poor.'" [The 
Washington Post. June 26. 1994 -- emphasis added] 

1995: 	 PRESIDENT CLINTON PROPOSES MINIMUM WAGE INCREASE TO 
FULfILL COMMITMENT TO MAKE WORK PAY. On february 3. 1995. President 
Clinton put forward his proposal to increase the minimum wage from $4.25 to 55.15 over two 
years in two equal steps. This proposal would directly benefit 10 miIIion American workers.· 

• 	 In his 1995 State of the Union, President Clinton called for Congress to 
raise the minimum wage: "The goal of building the middle class and 
shrinking the underclass is also why I beli.eve that you should raise the 
minimum wage. It rewards work. Two and a half million Americans .... 2.5 
million Americans. often \ ....omen with children. are working out there today for 
$4.25 an hour. tn terms of real buying power. by next year that minimwn wage 
will be at a 40~year low. ThaCs not my idea of how the new economy ought to 
work. 

Now, rve studied the arguments and the evidence for and against a minimum 
wage increase.. [ believe the weight of the evidence is that a modest increase 
does not cost jobs. and may even lure peeple back into the job market. But the 
most important thing is, you can't make a Hving on $4.25 an hour. Especially if 
you flave children. even with the working families tax cut we passed last year. 
In the past. the minimum wage has been a bipartisan issue. and I think it should 
be again. So I want to challenge you to have honest hearings, on thls~ to get 
together; to find a way to make the minimum wage a living wage. . 

. Members of Congress have been here less than a month. but by the end of the 
week, 28 days into the new year, every member of Congress wHl have earned as 
much in congressional salary as a minimum wage worker makes ail year tong." 
(~t.te of the Union Address to the Nation. January 25. 1995] 

, 
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• 	 On February 3t 1995. President Clinton proposed raising the, minimum 

~.age from S4.25 to $5.15: "Our job is tD create enough opportunity for ~ople 
~o earn a living if they'll exercise the responsibility to work, That's why we 

, fought 	so hard to expand the earned income tax credit ~ a working family tax 
cut for 15 million families - in 1993: precisely why we're calling on Congress 
today to raise the minimum wage 90 cents to $5.1,5 per hour. 

The only \ ....ay to grow the middle class and shrink the underclass is to make 
work pay, And in terms of real buying power. the minimum wage v.ill be at a 
40~year low next year jf we do nOt raise jt above $4.25 an hour. If we're 
serious- let me ~ay this. too, emphatically,- if we are serious about welfare 
reform. then we have a dear obligation to make work artractive and to reward 
people who are willing to work hard ... 

If in 1990. because the minimum wage had not been raised in such a long time. 
~ Republican president and a Democratic Congress could raise the minimwn 
wage. surelY in (995 - facmg the prospect that work. full~time work. could be 
.it a 40-year low in buying power unless we act a Congress with a Republican w 

majority and a Democratic president can do the same for the American people." 
[Announcement by President Bill Clinton of Minimwn Wage Increase. February 
~. 1995] 

• 	 JUNE, 1995. At town hall meeting with Speaker Gingrich. the President 
reiterated his support for a minimum wage increase: "The reason that I am 
for it is that I believe that -- firSt of all, I know that a significant percentage of 
people on the minimum wage are \vomen workers raising their kids on their 
own. And I just believe'that we shouldn't allow -- if we don't raise the 
minimum wage this year. then next year. after you adjust for inflation. it will 
be at a '40~year !ow ... 

And 1 believe. if you go back to when they did it when W~ the fast time it was 
done was. when. '89 or something. I think. on balance. we did fine as a result of 
doing it And I think we should do it again. [Remarks by President Clinton, 
Speaker Gingrich at Senior Center in Claremont. N.H.. June II. 1995] 

• 	 In May 1995~ President Clinton ca.11s for minimum wage increase: "I believe 
it is especially important to women that we raise the minimum wage this y~, 
Women represent three out of five minimum wage workers, but only half the 
work force, I have done everything I could to create a climate in which people 
are encouraged to be successful parents and successful workers. I believe that. 
That's what the Earned Income Tax Credit was all about in 1993,,, But it isn't 
enough. If we do not raise the minimum wage this year, next year it will be in 
real dollar tenns. the lowest it has been in 40 years. ~ow that..is not my idea of 
what the 21st century American economy is aU about. [Remarks at Women's, 
Bureau Reception. May 19. 1995] 



• 	 J On Labor Dov 1995, Pr••ideDI Clinlon teUs California tbat the minimum 
; wage sbouJd be ntised:"I also think we ought to raise the minimwn wage. Let 
,me tell you. if we don't ralse the minimum wage this year. on January the 1st of 
, next year. our minimum wage in terms of what the money ""ill buy will be at a 
40-year low. [want a high-wage, high-growth. high'opportunity, not a hard­
work. low-wage 2[st century, And I think you do, too. And that's what we 
ought to do," IRenmrks at the Dedication of California State University at 
Monterey Bay in Monterey, California. September 4. 1995J 

,'. 

1996 PRESIDENT REITERATES HIS CALL FOR AN INCREASE IN THE MINIMUM 
WAGE 

• 	 Speecb to Keene State CoUege, New Hampsbire_ "[AJmong the greatest 
heroes in this country are the people who work 40 hours a week and do their 
best to raise their kids and only make the minimum wage. If we do not raise 
the minimum wage. this year it will drop to a 41}.year low in terms of what it 
will buy. There 'is always a Jot talk in Washington about family vaJues. It's 
hard to raise .a family on $4.25 an hour. Let's raise the mInimum wage.!' 
[President Clinton. Keene. New Hampshire, February 17, 1996] , 

• 	 1996 State of the Union Address. "More and more Americans are working 
hard without a raise, Congress sets the minimwn wage. Within a year. the 

, minimum wage will fall to a 4O-year [ow in purchasing power. Four dollars and 
25 cents an hour is no longer a minimum wage, but millions of Americans and 
their children are trying to live on it. I chaHenge you to raise their minimum . 
wage." [President Clinton. State of the Union Address to Congress_ January 23. 
19961 



U.S. SUPREME COUllT REPORTS 85 L E.l2d 

tempiation of compensation. Wailing ciates receivcQ wages in the form of 
v Portls.nd TenninaI Co.. 330 US benefits in exchange for work.i.hg in 
148, 91 L Ed 809, 67 S Ct 639, distin· the Foundation'a businesses, appHea~ 
guished. The fact that the B:.SSlJ¢iates tion of the Act works little or no 
themselves proteSt coverage under change in the ~iates' situation' 
the Act is not dispositive, since t~e they may simply continue to be paid 
test. of employment under the Act 15 in the form of benefits, But even ir 
one of "economic reality." And the they were paid in cash and thetr 
fact . t~t the compensation is pri· religious beliefs precluded them 
marily m t~e.form of:OO":efits ~ther from accepting the statutory 
than atSh 1$ lDlmateria:! Ul this C?o· a.moont, there is nothing in t.ne Act 
ten, ~ch ~neiits slInply bemg to prevent them from voluntaril 
wages m another form. . h Y 

3. Application of the Act to the ret~g the .amounts to ~ e Faun­
Foundatioh does not infringe on datio.n. And ~tnce t.he Act s record­
rights protected by the :Religion keepIng ~WIe~e~:-s apply only to 
ClaU$eS of the First Am~ndment, ~mmercl?l ~ChVlbes und?,rtuken 
The Free Exercise Clause.does not W'lth n 'bu.'uness purpose, they 
require an exemption from a govern- would have ~o imp~ct; ~n petiti0r:e~' 
mental program unless, at a mini- o~ evangehcal a~V1t1es or on mdi· 
mum, incluslonjn. the program 6Ctu. Vlduals engaged m volunteer work 
ally burdens, the claimant's freedom for other religious orga..nimtions. 
to exercise- religious rights. Here, 722 F2d 397. affirmed. 
since the Act does not require the Wbite, J .• deli~ted the opinion for 
paytnent of caSh ~ and the as..qo... a unanimous Court. ,: 

APPEARANCES OF COUNSEL 

Roy R. Gun. Jr., argued the cause far petitioners. 
Charle.'i Fried argued the cause for rf:$pondcnt. 
Briefs of Counsel, p 914. infra. 

OPlNION OF TfJ)i; COURT 

Justice White delivered the opin­ the Religion Clauses of the Fin;t 
i()n of the Court. Amendment. 

[la. 2a) The threshhold question in I
this case is whether the minimum 
wage, overtime, and recordkeeping The Tony $.nd Susan Alamo Foun­
requirements oOhe l"air Labo~ Stan: dation is a nonprofit reiigio'Q.ll orga· 
dards Act. 52 Stat·1060, a.5 amended, nization incorporated under the luW'S 
W USC § 201 .t ""l. [W uses of California. Among its primary 
§§ 201 et seq.). apply to workers en· purposes, as stated in its Articles of 
gaged in the commercial incorporation. are to "establish, cop­

[471 US Z921 duct artd maintain an E"i'nngelistic 
activities of Church: to conduct religious . 

a religious foundation. regardless of vices, to minister to the sick 
whether those workers consider needy, to care for the fatherless 
theraselves "employees." A ~nd~ to rescue the fallen, and genendly to 
ary question is whether application do those things needful for the pro­
of the Act in this context violateS motion of Christian faith. virtue, 
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TONY & SUSAN ALAMO FOUNDN. ¥ SEC. OF LABOR 
411 US m, M L Ed 2d 278.106 S Ct 1953 

unci charity.") The Foundation does 
tlot solicit contributions from the 
public. It derives its income largely 
from the operation of a number of 
commercial businesses, which in­
clude service stations. ret.nil clothing 
and grocery outlets. hug farms. 
roofing and electrical coIl~truction 
companies, a re<:enikeeping com­
p811Y. a motel, and companies en­
gaged in the production and distri­
bution of candy.! These activities 
have been supervised by petitioners 
TOllY and Susan ALamo. president 
and secretary-treasurer of the Foun­
dation, respectively.' The busineSses 
are staffed largely by the Founda~ 
tion's "u.ssociates:' most of whom 
were drug addict!;, derelicts, or crim­
inals before their conversion and 
rehabilitation by the Foundation. 
These workers receive no cash sa1a~ 
ries. but the Foundation prr:wides 
them with food, clothing, sh..Jter, 
and other benefits. 

(471 US 293J 
In 1977, the Se<:retary of tabor 

filed an action against ·the Founda­
tion, the AlfUTlofi, and Larry La 

.- Roche, who wa.'l then the Founda­
,. tion's vice president, alleging viola­

tions of the minimum wage, over­
-time, and recor<ike-eping provisi<los 
of the Fair l..nJ.:lor Standards Act, 29 

. USC §§ 206(b), 207(a), 2!l(e), 
2J5(aX2), (aXa) [W uses I! 206(h), 
207(a), 211{c}, 215(a)(2), (a)(5)}. with 

:' respect to approximately 300 associ­
. ates,· The United States District 

Court for. the .Westem District .of 

Arkansas held that the Foundation 
was an "imtcrpri.se" within the 
meaning of 29 USC § 203{r) {29 
uses § 203(dt which defines that 
term :as "the related activities per­
formed . . . by any person or pcr~ 
son! for a common business pur. 
pose," 567 F Supp 556 (15183}< The 
District Court found that despite the 
Foundation's incorporation as a non­
p:rtJfit religious organization, its busi­
nes.ses were "engaged in ordinary 
commercial activitieJ ut competition 
with other commercial businesses." 
Id., at Si3. 

The District Court further ruled 
that the a:3.$OCiates who worked in 
these businesses were "employees" 
of the Alamos and of the Foundation 
within the meaning of the Act.. The 
associates who had t,estiuoo at trial 
had vigorously protested the pay~ 
ment of wages, asserting that they 
cohSidered tb<ilmselves volunteers 
who were working only for reiigiou.s 
and evangelical reasons. Neverthe­
less, the District Court found that 
the associates were "entirely depen­
dent upon the Foundation for long 
periods." Although they did not ex­
pect compen$ntion in the- fonn of 
ordinary wage!S. the Distriet Court 
found, they did e:lpect the Founda­
tion to provide them "food, shelter, 
clothing, transportatlDn end medical 
benefits." In.. at 562. These benefits 
were simply wages in another form, 
and under the "eeonomic :N!a1ity" 
t.e:\>t of ep1plo)~ent. see Goldberg v 

: 1. App to BrieUor Petitioners 2. 

•. ,%,. The District Court (ound that the Foun­
damn oPll'reta .( bUllin_ in Calif(lrou., SO 
bu.al,,~ in Arkansu. :I ~ ill Ten_ 
~. Allti '" motel in 1'empo:, Ariwna. See­
661 F Si.lpp 556, &59-561 !WI) Ark 19S3). The 
FO!;mdatlon alilo receiyt<S income from the 
~OM of it.t IWiIlOOlatM. Id., at E.G:t. 

3:. SUb" Afamo ...... M..med as I\. dflmn<iant 

and M I\. ~tiotler in thu CQurt., but died 
after the wit __ .51twi 

"'. The ~tAry IIhe eharpd petitioMr.! 
with failing to pay ovltr'tUne wages to eel"Utit: 
"ouuide" employ-ee$. Th4 l)fr.rict Ccrurt ~ 
findinp regwding th_ claims, sll /,let CfHt of 
....hkh Wfl$ upMld by !he Court of Appelll.ll. 
The vnUee haw net &Ought feYj".... of that 
portion of tM judgment. 
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UB. SUPREME COURT REPORTS S5LEd~ 

Whitaker House Cooperative, Inc. 
$66 US 28. 

[411 'US 294) 
33,6 L Ed 2d 100, 81 S 

Ct 933 (1961).' the associlltes were 
employees. The District Court also 
rejected petitionerS' arguments that 
application of the Act to the Founda­
tion violated the ~ Exercise and 
F..stablishment Clauses of the First 
Amendment. and the court found no 
evidence that the Secretary had en~ 
gaged in unconstitutionru discrimi­
nation against petitioners in bring~ 
iug this suit.· 

The Court of Appeals for the 
Eighth Circuit affirmf.'<i the Di.strict 
Court's boldUlg as. to liability; bu.t 
vacated and remanded as w the AP­
propriate remedy. 722 F2d 397 
(~984)! The Court. of AppetUs empha­
sized that th~ businesses operated by 

. the .FoU?d.etion ~r:ve ~ general 
public. m competitIon ~th otht;r 
ent~pr.eneurs. Under tr..e e<:onOmlC 

realIty' test, the court held. 
"it would be diffict:llt to conclude 
that the extensi..-e commercial en­
terprise operated and controlled 
by the foundation was nothing but 
a religious liturgy engaged in 

5. See a.ba United SI.UI!!I v Silk, 331 US 
1()4, 713, ~l LEd 1757.67 S Ct 1>&63 (1947); 
f41therf',rrd Food ('..crp. v McComb. 331 US 
122, 7~, 91 LEd 1772. 67 S Ct 1>&73 {lS41}. 

5. The Diruict Court enjoined pmtcieneB 
fMm railing 1.0 comply with the Act; and or­

-	 deled that a.ll funnel" asoci;o!.eS and otheMl 
who bJlIi woriuld iII the ~l.nes5lis ~ by 
the- Act be ad'l'Ued of their eligibility to rub. 
mit • claim LO the $eeretuy.•The SeeNtax)' 
1<'11.1.1 to sutnmt a proj'lQMd finding of ba~k 
w&lolIS due each claimant., "1_ applleable 
blmdiu" I.bat hAJ been p~ by the Faun­
a..ti!)D., 567 f' SuPi', at fin The ,s..,:ntary 
appea]ed the remediD.l: portiO/llll of the llinrict 
Courf. anl'i."r, 

1. See D S, IIUpnL 1'10111= Ct>otrt c( Appeals M1d 
that the Dimrict Court mould J>.~ takulat«l 
back .flli:UIiI due inst.ud ill! NlQuirin\!: __i&t.es 
til initiate badtpay p~ 722 F2d, at 
~. On remand,. in an unpubtuhed. (lnier, 

bringing' good news to a pagan 
.world. By entering the e¢onomic 
arena and trafficking in the m«r­
ketplace, the foundation has, aub­
jected itself to the standards Con­
gress has prescribed (or the benefit 
of ernployees. The 

[471 US 2951 • 
requirementS of 

the Fair Labor Standards Act ap­
ply t.u its laborers." ld., at 400, 

Like the District Court, the Court o( 
Appeals also rejected petitioners' 
constitutional claims, We gnmted 
certlOI"lH1., 469 US 915, S3 L Ed 2d 
226, 105 S ct 290 (1984}, and now 
affinn. 

II 

[1b, 31 In order for the Founds­
tion'$ commercial activities to be 
subject to the Fair Labor Standards 
Act. two conditions must be satisfied. 
}'"'irst. the Foundation's bUsinesses 

- mUst Constitute an "[eJnterpri.$e en~ 
gaged in commerce or in the produc­
tion of goods for cnmmerce." 29 USC 
§ 203{s) l:29 uses § 203(s)j! Secoud, 
the associates must be "employees" 
within the meaning of the Act. 

the District Court iden:Wed ~peciJle ~te:! 
d:te ba.d ~ and onl.,...a tM SeenltIUY to 
tI1lhmit • JlroPOIliIId i'ldgment. Ff.)!~ f.hU 
Cou!'t'. grant fJ( II ')frit of eotrtiorari, the DiJ. 
trin Co<:rt "adminismltively termimota{-dr 
the action pending" ti-jll Court'. decilri!m. Brief' 
for Rilepondlmt 1%. n 8.. 

8. Empro)ltn<lot tII.y be ~ und",r the 
Ar;t. pur!luant to rither "ittdividua!'" In "ant.trr­
pri."",," rov"'l"8il:l. Prior w tho!! mtrodud:i!:m of 
elltel'pr\$e C(Wlw;'ge ill. 1961, :he only indi,:,,-d­
wUs OO'I'ltred u.ndu the Act wt"~ t.~0IIe- en' 
pged directly in in~l'lIlSte co=~:ree or in 
thA ptUiuc:l.ion (If roods for lnUMltate ­
m(lffAl. EnterpriH ~ lIutALaDti3lI, 
bmrulJffled tlw ~ uf tlve Act to mclu<ic IUIY 
empfuy~ of an ent.e.-pri!Jo!, <lng~ in itlte,... 
.!I1.ate- eo~rce. All defined by the AIl.'l. The 
SecteUt.1")' did not ~ un thO' bua Lhat 
tbft ~"te5 11" wit.ltia to>:!.' lJCope of individ­
ual cov,u.ge, 

TONY & SUSAN ALAMO FOUNDN. v SEC. OF LABOR 
471 US 290, SS L Ed 2d 278. 1M S Ct 1953 

While the'statutory'definition is ex­
ceedingly broad. see United States v 
Rosenwasser, -323 US 360, 362-363, 
89 1. Ed. 301, 65 S Ct 295 (1945), it 
does have its limits. An in'dividuai 
who. "wi~hout promise or expec4i~ 
tion of eompensation. but solely for 
his personal purpose or pleasure. 
worked in activities carried on by 
other perSOllS either tor their plea~ 
sure or profit," ill: outside the sweep 
of the Act. Wa1ling v Portiand Ter­
minal Co. 330 US 148, 152, 91 L Ed 
809, 67 S Ct 639 {1947)! 

A 

[1C] Petitionenl' contend that the 
FoWl-dation· is not an "enterprise" 
within the meaning of the Act be­
cause its activities are 

[411 US 1!96j 
not performed 

(or "a common business pu.rpose."11 
In support of this assertion, petition~ 
en point to the fact that the inter­
nal lU..>venue, Service has certffied 
the Foundation WI truE-eumpt under 
26 USC § 501(0)(3) (26 USCS 
§ 501(cX3)J. which exempts "allY· .. 
foundl.1tion , .. organized and oper~ 

9, The Cotm of Appea!a: omitted this ~nd 
Itllp of the inquiry, ulthough it mentioned In 
paIIlIing that the 1UIiaOCiat.ea ~1Ipected to ~ve 
and. weft! depE!ndetl~ on the in-kix:.d 'bendt&. 
'122 F'2d., tit 399, The Dl.$trict Court'a findings 
()n th.i$ ~uestW" .an aufficientiy clear, b.o~­
~r. that a ~is~. 

111 Secti{)n 203(r) defines, "!nr..,rprue" _ ill 
pm:in"'nt part _ 

~the related activities ptU'formed {either 
Uu-ough unWed op$f1I.tUm or e»:nnlon (XInuol) 
by any ~nlDn or pel'llOWl fur a eommoc bU!<i­
niIIII' purpoee, ano:! mclud~ all ,uen a.:tivitiea 
"bethffl' ~$d iII Ql'le Of rxwre e!lf.Qblish· 
mellQ. or by ~ or ftl.Qre curp;mu.e 0<- Qther 
Otpni:uotionul UlliU: indudin$ depattl!ientA >Ilf 
an t:$t4hli&hme.nt operateod througb' !easing 
&rra.nj:emenUi. hut fhnll no~ iru;lllde the te. 
latt:d activitiell performed (or "SIIcl1 en~ 
by IUl imbtpendent ~nt.rw:tcr.H 
PehtlcoMrll do not diapu\.<t Wt the Founda· 
timo'! variOUB act.ivitia are perit»'MerJ 

ated exclusively for religious, ehari­
table. sciel'ltific. testirlg for public 
safety, literary, or educational pur­
poses."!1 

The Court has consistently con­
strued the Act «liberally to apply to 
the furthest reaches consistent with 
congressional direciion." Mitchell v 
Lublin, McGaughy &: Associates. 358 
US 207, 211, 3 L Ed 2d 243, 79 S Ct 
260 (1959), recognizing -that h~ 
coverage is essential to aceomplish 
the goal -of <rutlawing from interstate 
commerce goods produced under c¢n­
mUons that £all below minimum 
stand.ards of decency. Powell v 
United States Curtridge Q). 339 US 
497.516,94 L Ed 10l7. 70 S Ct 755 
(1950}.rt The statute CQntains no ex~ 
press or implied exception for com­
mercial activities' conducted by reli· 
gious or other nonprofit organiza­
tions,a 

[411 US lWll 
and the agency charged with 

its enfotce.'7lent has consistently in­
terpreted the statute to reach such 
businesses. The Labor Department's 
regulation defining "busin~ pur­
pose," which is entitled to considerll­

"through ... oommon coutrol." Nor do they 
~l .thh the Oistrid; Court't finding that 
til_ f~" annual groes vo/:UUlI:! of WII:$ 
u.:eeds l25O.000" aJ NlQuired by § 203(1IX1). 
See 567 F Supp, at 5S1. 

1l. The mtRl'nal Rev@:::,..c Se~ ha.5 ap. 
pl!mltlr IWt determ!n1'<i wlm:.het petitfuQlCI'Ji' 
eomn:Iercial activltias ani' "unn1/;ited bulri· 
ne:u" subjeet to IAntion und't 2fj USC 
"511-51$ (26 uses U 5U,..513). See App to 
nrief for Pwtion«" 14; Tr of Oral At;r 3Q. 

If. 5e'lI a.ho Goldberg v W'h!Wr.eT lig~ 
Coop.!mti~, Inc. 366 OS 28, eL Ed 2d 100, 81 
5 Ct 933 (1961); Rutherford Food Corp. v 
MtCmnb, 331 US 722, 91 LEd 1712, frl S Ct 
14711 j19+7J; United StIlUil:!l "RosenW'USoer. 323 
US 360, B9 L Ed sm. 65 S Ct '295 (l94Sl 

a. Cf. Powell v Uciw $u.I.h c..rtri~ Co.. 
339 US. M 511. 94 L Ed 1011, 10' S Cl 755 
(,umptiOllS from tn. Act are "lltUT(lW e.nd 
~:. implying ~hal "employees nOt thus 
eXilll'lpted ... tIIl:IlJ!.in within tn. Al:t"). 

http:tIIl:IlJ!.in
http:W'h!Wr.eT
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Whita.k:er HotISe Cooperative. Inc. 
366 US 28. 

H11 US 2941 
33, 6 L Ed 2d 100. 81 S 

Ct 933 (1961).' the associates were 
employ~. The District Court also 
rejected petitioners' arguments that 
application of the Act to the Founda­
tion violated the Free Exercise and 
Establishment Cl9.WiCS of the First 
AmendmeQt, D.I1d the court found no 
evidence that the Secretary had. en­
gaged in unconstitutional- diserimi· 
nation llgalnSt petitioners in bringw 
ing this suit,· 

The Court of Apperus for the 
Eighth Cil"(!uit a1Jil"roed the District 
Court's holding as. to liability, but. 
vacated and remanded as to the ap­
propriate remedy. 722 F2d 397 
(1984).' The Court o( APpeals empha· 
l$:ired that the businesses operated by 

. the Foundation serve the gener:al 
public, in competitien with other 
entrepreneurs. Under the "economic 
reality" test, the court held, 

"it would be difficult to ccnclude 
that the extensive commercial en· 
terprise operated and controlled 
by the foundation was nothing but 
a religious liturgy .engtlged in 

6.. See also United St&te.s v Silk. 3$1 US 
704, 113.. 91 LEd 1757, 67 S Of 1403 (19·41); 
Rutherford Food Corp. v McCowh. :1131 US 
722.129, 91 L Ed Ins.. 67 S Of 1473 (t947). 

e. The Dmrict Co..u-t r$ined ~titionert 
from taUiug u> c.omply with the At:; and 01'. 

drred th,a. all former 1IIIIII:cia~ and Qdre.:'ll 
woo had worked in the ~ oovered hy 
the Act ~ advisod of their elip1rillty to rub­
ntH • claim to the- kT'etary. 'I'M Seeretary 
Wat w subm:t II ~ Ii.adU'8 .of bad: 
W$p due each cbl.i.i:nant, "1_ upplicable 
~nefit!l" toot had been provided by th" FDtU\­
dati<.ln. M7 F SUPf'. ut t.77. The S+::reUlry' 
appealed the remedia! portiOnJI o;:.f ~ D\$::rid 
Court'. order. 

7. ~ n 6, fU.pm,. The ('Awrt at AppeaIJ held 
that the Diat~ Q,urt should ha"" ~cu1at>ld 
haclo: wage!! due instead of :<eqUiring~!a 
t(J inhiate backpay ~ 1Z2 F2:d, Itt 
4Q4.405. On umand, in an I.Inpuhlishe<! orner. ... 

bring.irlg good neWB' to a )mien ~ 

.world. By entering the econotnic 
arena and trafficking in the mar­
ketplace, the foundation h9S sub­ -'! 

jected itself to the $tandarus Con­
gress has prescribed for the benellt 
of employees. The 

[411 US 295} 
requirements of 

the Fair Labor Standards Act ap­
ply to its laborers!' Id" at 400. 

Like the District Court, the Court of 
Appeals also rejected pet.itioners' 
constitutional dnims. We granted 
certiorari, 469 US 915, 83 L Ed 2d 
226, 105 S Ct 290 (1984), and now 
affirm. 

IT 

(1b, 3} In order for the Founda­
tion's commercial activities to be 
subject to the Fair Labor Standards 
Act. two conditions must ~ sawed. 
Mt, the: Foundation's businesses 
must constitute an "[e}nterprise en­
gaged in commerce or in the PiOOUC' 
tion of goods for commerce." 29 USC 
§ 2o.~(s) [29 uses ! 203(sW Second. 
the associates must be "employoos" 
within the meaning of the Act. 

the ~ Court identified ~!ic ~te!I 
d\.ltf back W>\ge& aDd ~ the 5er:';nluuy tt;\ 

submit $. pr-opoFiOO Judgm~t. Followi.ng t.hit 
O:Kirt'a gnmt of ;It writ of oeniornrl. the DJ:iI. 
trict: Court "ud~tivtlly termi..are[dJ" 
~ action pending this Court's ceeisioll. Brief 
for ~pondtmt 12, n 8. 

$, Emplorment may ~ alveN'lQ Wlcer tbi­
Act purswult W either "individual" or "enter­
prue" ~. Prit)r to !.hI! tMro..·h:eti<.ltt of 
iIInterp-riH ~erage in 19Q1, the only individ· 
ual!i covered uruler the Act were those: ell' 
~ diroIctly ill wUnitatll' CtlIDmert:e or in 
the production .:of $"oodli for inwr:ru\~ IXII!)' 

Im'~, Ent.el'Prise CO'l"erogl! ~ti&U,. 
bl"03tierted the flC1)",-, of t.h<t A<.'1; "" include- any 
em~ of IU'l erl'l'.<l'~ engaged in ill.~'" 
staM ~, lIS dcnned by the Att- The 
~r!!ftary did !lot p~ Qn the btiUi that 
the lWI<.>Citt~ an wirhlll the 1IC0000pe of indiv'i<I­
ual rovt'r .. 

While the statutory definition is ex­
ceedingly broad. see United States v 
Rosenwasser, 323 US 360, 362-363. 
89 L Ed 301, 65 S Ct 295 (1945), it 
does have ita i.i.mit$. An individual 
who, "without promise or expecta­
tion of compensation, but solely for .­ his personal purpose or pleasure, 
worked in activities carried Qn by 
other persons either for their piea­
sure or profit," is outside the sweep 
of the Act. Walling v Portland Ter­
minal Co, 330 US 148, 152. 91 L Ed 
809, 67 S Ct 639 (1947)! 

A 

(1cl Petitioners contend that the 
Foundation is not: an "enterprise" 
within the meaning of the Act hew 
cause il;s activities are 

(.71 US 296] 
not perfo:rmed 

for "a commOn business purpose.."lQ 
In support of this assertion, petition­
ers point to the fact that the lnter~ 
nal Revenue Service has certified 
the Foundation 8.5 tax-exempt under 
26 USC ! 501(cX3) (26 uses 
§ 501(cX3)1, which e:o;:empts "a.ny . " , 
foundat.km ... organized and oper· 

9. The CtJwt of Ap~ omitted t.hit ~ 
Rep (>if th. inqUiry, althtltl.gh it menciolled in 
pueing that the ~te\I expected to receive 
and .,ens d~; OIl th.& in-kind ~UI, 
722 F2d, at 399, 1'he Oistrid; Cou.rt's fiudingl! 
OD thb quMitlou are :mffici>mdy dear. how. 
ever, tb.llt .. remand ill- UlUI~. 

10. Section 203(r) ;:Winell "$tlterprille~ in 
?ertiMmt Pftl1. u 
~Ihe rWI.'W!d .aivities. perl'qn:u!d (either 
tNough unified oj)f!fat.ion (I( OOIIlll'lOD COlltr1;!n 

by any j)l!'I'8QD or penons kit II. «InunVtl bwli· 
Ilea ~ and inclU<i.,. all .ueb ao:aVltil!!! 
Whether periormtld iII one 01' tl101;1f <establish­
tne..ta or by one or roMe eorparo~ I)T om.l" 
~':mtjl;;n.al uniu indudine deparUmnltli of 
an _bllihm,nt operaHld tlu:ou.gh !fI4I'ling 
amngen:urnta, but .hall not include the re­
lated activities perlOTllU!d for fuel! ~n~ 
by an independent I!(lntnct4r." 
~eHtio:ne" do lwt dispute ~hat tht Foundn· 
bl)ll'S 'tan<:>u.s IlC1.IvWeII are performed 

ated exclusively fOr religious. chari­
table. scientific, testing for public 
safety, literary. or educational pUr­
posa."ll 

The Court has consistently con­
strued the Act "liberally to apply to 
the furthest reaches COnsistent: with 
congressional direction," Mitchell v 
Lublin. McGaughy & Associates. 358 
US 2Q7. 211. 3 L Ed 2d 243. 79 S Ct 
260 (l959), recognizing that broad 
coverage is essential to accomplish 
the goal of outlawing from interstate 
commerce goods produced under con­
ditions that (all below minimum 
standards of decency, Powell v 
United States Cartridge Co. 339 US 
497,516,94 L Ed 1017,70 S Ct 755 
(1950),1,2 The statute contains no ex· 
pres." Or implied exception for com­
mercial activities conducted by reli· 
gious or other nonpront otpn:i1;a­
tions,l) 

[471 us 2001 
and the agency charged with 

its enforCf~ment has consistently in­
terpreted the statute to reach such 
businesses. The Labor Department's 
regulation detluing "business pur· 
pose," which is entitled to considen,l> 

"t.brou<;b .. , ,'X)JDmnn control~ Nor do they 
Qua.."TIIhI with tho Dmrit::t Court', finding that 
tb... fqundation'. annual ~ Y(liwne of l<&Jes 
ex~l '250,000. all «Iquh"ed by § 203(,Xl), 
&rt 56'7 F Supp, at 56L 

11. The In:ti<m.al Reunul:! g..,rrice hM ap­
parently not det.et'l:cl"ed whedrer fJEI1.ItioIlenl' 
oo=ercia1 a.:ti~Ut5 am "urttelsUld busi­
nesa" 'subject: to· t&:mti",n und~t 26 USC 
§§511-513 [26 uses n5U-513}. 5fW!< App to 
Brid tor ~titiortel"!l 14; Tt ofOrul Arg 30. 

12. s.,..;, aJ"o Gold])(frg v WhiI:4ker Hou&e 
Coopenrtive, Inc. 366 US 28,. 6 L Ed 2d 100, 61 
5 Ct 9.13 (19611; RuUtman! F()Q(! Carp. v 
McComb. ~1 US 722, 91 L Ed 1772, €7 S Ct 
14'7$ (1947); United States v ~__r. 323 
US 360, 89 LEd 301, 6h S Ct 295 (194$). 

13. Cr. Powell v United Sta~ Cartridge Co. 
3J9 US, lit 517, 94 L Ed lOn, 10 S Ct 756 
iexemptiolll! from th... Ac1: are nnan'<"l" ..."1(\ 
$pecilile:' implying that "'$'UpioyfHll! q<.l~ th1.l$ 
ex<tu:l$lHld ... Nilmain WIthin the Act"). ... 

http:In:ti<m.al
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http:mtjl;;n.al
http:althtltl.gh
http:foundat.km
http:Followi.ng
http:dati<.ln
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hie weight in construing the Act, 
explicitly States: 

"Activities of eleemosynary. reli­
gioUS, or educational organization 
fsic] may be performed for a bU$i~ 
i1ess pUr-pQSe. Thus. where such 
orga.ni.z.ations engage in ordinnry 
eommercial activities. such as op­
crating a printing and publishing 
plant the business activities will 
he tr~ated under the Act the same 

.c ~., b 
as whe? lJJey a.;e peHorm~ r. 
the ordinary busmess enterpl"1Se. 
29 CFR § 779.2\4 (l984t 

See also Marshall v Woods Hole 
Dceanographli: Institution, 458 F 
Supp 709 (Mass ~978); Marshall v 
Elks Club of H.mtington, Inc, 444 F 
Supp 9:57. 967-968 (~D.W Va 1~77). 
cr. MItchell v Pilgrun Hohness 
Church .Corp. 210 F'2d 879 (CA~), 
cert droned, 347 US 1013, 98 L Ed 
1136.74 S Ct 867 (1954). 

The legislative history of the Act 
SllPportS this adtninistrative and ju­
dicial giOM. When the Act was 
broadened in 19tH to caver "enter·, 
prises" as well tlS individuals, the 
Senate Committee Report indicated 
that the activities of nonprofit 

14. The &n.at9 Committee Report, ill dL<r 
..,.~ .he "oo~ bwU.Dess jlurpo$C" N-< 
quirel%leot.. state!\: 
"fl1he dcliniboD wDuld nuL include t'!l~­
nary, I'$ligi<rus. OF ""Iuc.ational o~tio!l$ 
not .rated for pront" The key ward in the 
deUn.it:i.;:nl which 5UpPOrns thiI! ooneiulrion ~ 
the word 'lrusUles5.' Activ1nce 01" organiza­
ti(l~ of the typ<: referred to. if they ~ 110t 
opera!.lld raj' pmfit.., are net activitiCj po;rr. 
fi)noed f(OJ' 8 'IxmntlSil' purpose," S Rc.p No, 

,_ -'-__ . ,1744, 86th Con&, 2d ~ 2.S (1960). _ 

15. 106 OJng !tee 1571).j (1960). 

16. IbkI. (nllnarka of ~n. Kennerly}. 

1'1. Id... at 16703 (!'etEl,ltdtll of Sen. Goldwa. 
ter). 'P'h. following year, when the espa.rurion 
of the F.ir Labor Standard! Act W'M again 
considentd and tb.ilI tttne en.&ctltd, &nutOf' 
Curtia proposed au. snme amendment that 
StithAt.(),. GoldWllotl!-r had urunu:cesafl1l1y mt1'o> 
~ueed. The amendment was onte ClON J1Iw 
je(U!{,!. $motor MeNRJ1'Ma. Ch:Urm1Ul of the 
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groups were excluded from coverage 
only insofar 8.'.! they were not per­
.. --..I ~ "b· "II ,f.SlOt'l.l.Ie'(.l. lor, a . usmess Pu~. 

~me ~lumtn"ation of oongrfl$.'nanal 

mtent IS proVIded by the debate On a 

proposed floor .a;nendment that 

would ha~ ~~ific.all.r. exdu~ 

from the definItion of :mployer, :-"' 

$ee 29 USC. § ~03(d) [~. uses 

§ 293(d)}, Orgaruzatlons qualifying fot' 

tax exempdon under 


(471 US 29H}

26 USC § 501(cX3) 

[26 uses § 501(cXS»).1I The floor 
mnnngcr ot' the bill opposed the 
amendment because it tnight have 
been interpreted to "g(o] beyond the 
language of the [Committee] report" 
by ~duding a "profit-making corpo­
ration or company" owned by "an 
eieemosynary institution. "11 The prt> 
ponent of the failed amendment 
countered that it would not have 
excluded "11 church which has a 
business: operation on the side,"lf 
There was thus broad congressional 
consensus that ordinary commercial 
businesses should not be exempted 
from the Act simply because they 
happened to 00 owned by religioU$ 
or other nonprofit nrganiz.ations.u 

Senate Edueacirul and I..abcr {'::.)mroit.u;e, OJ)­

pMed thtl ar:vmdm.ent on the JI"OUnd Unit it 
would remove !«lm Lhe pror.ect.ion of the Act 
<i'!JDployees ci nanpNllt o<,ganl2.atiou~ wbAA 
wen e~ in "lIctivit.il!!!. which r::oMpitUI 
wilh private industry to lIuch a degree that 
~ txlrnpetition W"Quid have III ve:ty uve~ 
effect. on pl''lVa~ industry, ,~n 3&Cil. 
induatry comes into C<lmpetitiOil in the on&:'" 

ketplatie with private iDdUl!tt'y, _ Ill)' that 
their work ill run charitable ~tion 
work.... 107 C:mg ~ 6255 (1961J. Se& also HR ' 
Rep No. 75, 87th Cong, bt Ses!!, 3 (1!l6JJ; S 
Rolp No. 145,. 87th Cong, 1st Sesa, 4.1 (961). 

18.. Because we pereem uO ":sigoika.Ilt 
risk" or a.n mfrlngemm;t an Fim ~.nt 
rlchts.; .M tn.i'rn.. at 3()3.,,300, as L Ed 2d. at 
2<)9.291, we de not requin! MY cteareJ' 9~ 
~ion Qf OCI~ mumt to f't!lrJlII\U: these 
nctivities.. s... NUm v Catholi<1 Bift!wp of 
Chicago, 440 US'MXI, SIX!. 59 L Ed 2d 533, 9:9 
S C:: 1~n3 (1919). 

TONY & SUSAN ALAMO FOUNDN. v SEC. OF LABOR 
471 US 290. M LEd 2d 218, lOS 5 C:: 19S3 

(4] Petitioners further contend 
that the various businesSes they op­
erate differ from "ordinary" com~ 
merdal businesses beeause they are 
infused with a religious pll!"JX*. The 
businesses minister to the needs of 
the associates, they contend. both by 
providing rehabilitation and by prO­
viding them with food, clothing, and 
sheiter. In addition, petitioners ar" 
gue, the businesses function as 
"churches in disguise"-vehicles 

{471 US 299] 
[0' 

preadung ana spreading the gospel 
Ul the public. See Brief for Petition­
ers 27·28. The characterization of 
petitioners' businesses:. howev.ar. is a 
factual question resolved against pe­
titioners by both courts belQW, and 
therefore barred from review in thl$ 
Court "absent the moot excep.tional 
ci.n::um$t.3.nCeS!'!J The lower courts 
dearly took account of the religious 
aspects of the Fmmdt'ltion's endeav­
ors. and were correct in scrutinizing 
the activities at issue by reference to 
objectively ~rtainable facts con~ 
ceming their nature and scope,-Both 
courts found that the Foundation', 
businesses serve the general public 
in competition with ordinary com­
mercial enterprises. sec 722 F2d. at 
400; 567 F Supp, at 573, and the 
payment of substandard wages 
wou,ld undoubtedly give petitioners 
and similar organizaticruJI an advnn· 
t.lge over their oompetitors, It is 
exactly this kind -of "unfair method 
of competition" that the Act was 

19. Brnoti v Finkel, 44S US 507. 512. It 6. 
63 L P.d 2d 574. 100 S Ct lZ87 (198Ol. 

W. S30 Us. .t 150, 1)1 L Ed 809. 57 S Ct 
639. SiMe Walling WAS decided before the 
adveot nf "tcntlltpriae eovefq't'!," ON' II. 8, au­
I»'S. the> O:rurt'. t1!mark lnUlJt htl"'! b.et'!n 
~ an thl! r.crt that ra:Jr06I! bnt.ketPen 
WWk directiy in ittWNUlte rommffC'!, 

%1. '!'hI! Art ddine!! "emplay" a$ lnehldint: 

intended to prevent, see 29 USC 
§ 202(oXS) (29 uses § 202(aX3)L and 
the admixture of religious motiva· 
tiOrul does not alter a business' effect 
on IXlmmeree. 

B 

{1d} That the Founda'ticQ's com~ r 
mercial activities are within. the 
Act's d-efi.nltion of "enterprl$e" does 
not • .(1.$ we have noted, end the in· 
qulry, An. individual may wnrk for a 
covered. enterprise and nevertheless 
not be an "employee:' In Walling v 
Portland Term.inal Co, 330 US 148, 
91 L Ed 809, 67 S Ct 639 (1941), 'he 
Court held that individuals being 
trained as railroad yard brakemen­
individuals who unquestionably 
worked in "the kind of activities 
covered by the Act'>:iL-were n(Jt 
"employees," The trainees enrolled. 
in a course lasting approximately 
~ven or eight days, during which 
time they did some actual work 

(411 US 300] 
under close supervision. 11', a1t.e. 
completion of the training period. 
the trainees obtained permanent em­
ployment with the railroad, they re­
ceived a retroactive allowlUlce of 
four dollars for each day of the 
course, Otherwise, however, they 
neither received or expected any re­
mUn.eration. ld., at 150. 91 L Ed 
809, 67 S Ct 639, The Court beld 
thah despite the comprehensive na~ 
tura of the Act's definitions,li they 
were "obviously not intended to 

Ht,o suJfer 01: potl'mit to work" a.nd "emplcyee" 
lIS (with ~('t4U'I UcepciQIlII not releV4nt het1!) 
"any indi"-idual emp!o~ by ~ emplo~r.» 
29 TJSC !§ 203(g). leI (29 uses §§ 203«t (ttl). 
Me Rutherford fore! ~rp. 331 US, at 'lZS. 91 
L Ed 1711 51 S Ct 1473; JtcsmwlI.S$Itr. M3 
Us. at 3&2-:363, $9 L Ed 301, 65 S Ct 295, and 
n S iq'iU)line Sen.. Black ... stating that the 
term "employee» hAd been given "the broad· 
est defiqitioe that hu eyer been included i~ 
lUIy one act," at <Ang Rec 7657 (193.51). 
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. stamp all person,g'.a.s employees" ~ho, 
-without any express or iniplied OOIll~ 
pensation· agreement, might work 
for their. own advantage on the 
premiSes· of another:' The trainees 
were in much the same position US 
students in a school. Considering 
tb.e.t the trainees' employment did 
not "contemplate ... compensa­
tion," and accepting the findings 
that the rcilroads received .. 'no im» 
media.te advantage' from any work 
done by the t!1"!in.ees:' the Court 
ruled that the trainees did not fall 
within the definition of "employee!' 
Id., at 153, 91 L Ed 809, 67 S Ct 639. 

Relying on the a.ffidavits and testi­
mony of numerous associates, peli.­
tionel'S contend that the individuals 
who worked in the Foundation's 
businesses. like the trainees in Port­
land Term.inn!. expected no compen­
sation for their labors. It is true tha.t 
the District Court fQUnd that the 
Secretary had "failed «l produce any 
past or present associate of the 
Foundation who vie~ his work in 
the Foundation's various commercial 
busine...'i..'1eS as anything ether than 
'volunteering' his services «l the 
Foundation." 567 F Supp, at 562: An 
associate ehn.rncteriz.ed by the Dis­
trict Court as typical "testified con­
vincingly that she considered her 
work in the Foundation's busines$~ 
ns part of her ministry," and that 
she did not work for material re­
wards, Ibid. This same 

2:2.. Former ~ta called by the s.....~ 
t./I:y ., witn_ wstifulod that they hnd been 
"£ned" heavily fat- poor joO perfo~. 
worked 00 & "==iMiou" b~, and _~ 
prohl""blted from obtainin( food from the ....re­
uritr. if they _"' ament from WMk-even if 
the a.btenQe- WU$ due to illne611 or intlewent 
'Il'etl.ther. App 148-149. 146. 15$, 21&219, 
Th_ fonner ~ Abo ~ified that 
they lKlmetimea wurk;ed &is loui a.t 10 to tS 
houl'S per 9Y, 6 or 7 da,.. per We.!L 'I'I:U.II 
te$tl.mouy was C<lnlnldicted itI part hy red­
lionen' Wl~. wno we« ~m ~. 
olUS. 5H 567 f" Stipp, at b62. t</el1 their 
~imQn;r. ~r. ""at IIoOmewhat amblgu­
-. Ann ~:lml'~. for I'IHmple, te&tined that 
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associate also 

testified that "no one ever expected 
any kind of eompensntion, and the 
thought is totally vewg to my 
soul." App 79. 

Nevel"the}ess, thl'!$6; protestation$, 
however sincere, cannot be disposi­
tive, The test of employment under 
the Act is one of "economic reldity," 
~ Goldberg ... Whitaker House C0­
operative. Inc. 366 US, at 33. 6 L Ed 
2d 100. 81 S Ct 933, and the situa­
tion here is a far cry (rom that in 
Portland Terminal Whereas in PQti.. 
land Terminal. the training course 
lasted a little over a week. in this 
case the ass«:iates were "entirely 
dependent upon the Foundation fur 
long periods, in some case:s tfevernl 
years." 567 F Stipp, at 562. Under 
the circumstances. the District 
Court's 1inding that the assoeiatt;\S 
must have expected to receive in~ 
kind benefits-and expected them in 
exchange for their services-is cer­
tainly not clearly e...-onoous.tt Under 
Portland Terminal. a compensation 
agreement In<iY be "implied" as well 
as "express,," J30 US, at 152, 91 L 
Ed 809, 67 S Ct 639. and the fact 
that the compensation was received. 
primarily in the form of benefits 
rather than cash is in this context 
immateriaL These benents are, 6..'1 
the District Court stated, wages in 
another fonn."" 

!.he thougtu Qf rooei...tnt: CG'mp!l!nsatiml "'I1\lI 
~vexmc u> (her} !JO\lL" But in the $!lUI' pilla_ 
graph, in 8.nswer·to-a"qu~(m" to wMther-"~ 
W ex~ the beuiiu.. she star..od thtU "l:Jle 
benefits $.Te just a ma.tter cf-of ¢QU<'geo, WIt 

went out artd we worked for th.m.~ App 75­

" 23. The Ar;r.. defines "wql!''' U indudillg 
lxianl:. rood. I~. &tid ,imu..r ben~ta emo­
tom4riIy furnished by the .mpl~r tQ \he 
emplo~ As th", Di"uic't Court ~ 
an emp!oyer is elluded w credit for tM rea· 
$OMblIt «)lIt of th_ benefita. 561 F' Supp. at 
563, sn; lIN 29 USC § 2(),3{m} (29 Uses 
ti03{mjJ. 
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(.'11 DS 8021 
That the associateS themselves ve­

hemently protest coverap under the 
Act l'tI.likes this case unusual,M but 
the p~ of the ACt require that 
it he applied even to those who 
would decline its protet.·tlons. If an 
exception to the Act were carved out 
f!)l' employees willing to testify that 
they performed work "voluntarily:' 
employers might be able to use supe­
rior bargaining power to coeree em­
ployees to make such assertion..'>, or 
to waive their protections u.''lder the 
Act. Cf. Barrentine v Arka.nsaJrBest 
FJ:eJght System. Inc. 450 US 728. 61 
L Ed 2d 641, 101 S Ct 1<37 (1981); 
Brooklyn Savings Bank v O'Neil, 324 
US 697, 89 L Ed 1290, 65 S Ct 895 
(1945). Such exceptions to coverage 
would o.1fect many more people than 
those workers directly at issue in 
this case and would be likely to 
exert a general downward pressure 
OD wages in competing businesses, 
As was obse!Ved in Gemsco, Inc. v 
Walling, 324 US 244. 252·254, B9 L 
Ed 921. 65 S Ct 605 (1915), it was 
there essential to I.lphold the Wage 
and Hour AdministratOr's authority 
to ban industrial homework in the 
embroideries industry, because «if 
the prohibition cannot be made. the 
floor for the entire in;:hl.'rrnr falls and 
the right of the hOlPew~rkers llnd 

k. ct. Van Scha.ick v Church of Scien:..ot. 
OW. 5$.5- F Supp 1125 {Ma5l!I H1S2i; Tu.rner v 
Unifu;atlM Church. 4'1l F Suw 3$7 (R1 ISiS). 
a.trd. 602 F2d 458 (CAl tim) (FLSA claim.t 
brought hy fortn.lli! chor¢h memht"flIi. 

2.'i. The 5tllki!.Or ('.enern staut that in 

ili

der.ermitllll.i whether indiVldualJl han! truly 

.muu!(S!1""!<J theu ~rt'leetl. the I1ePAJ'une~~ of 

I...ahor ronBlderll n variety of fact.ora, including 

the NlI:etpt of any ben~~ {toM thooe fOf 


hofU ~ 5e~ are perform~. whether 

. t ~etl"nty it • iesll trull' fundirne oo::¢UjJ¥' 

oa~. and wbrtl:m" the- serviees II!.H of the kind 

~IY nsorociaud with volunwer woril. The 


partment hu ~ all volunteer Mr· 
~ thoIJ.e of individva!& who help 14 minil ­

the emplovers 1.0 be tHe from the' 
prohibition destroys the right of the 
much larger number of factory 
workers to rt.Wve the minimum 
wage!' 

Nor is there any reason to fear 
that, as petitioners assert, coverage 
of the r'oundation's business activi~ 
ties will lead to eaverage of volun~ 
teers who drive the elderly to 
church. serve church suppen!i, or 
help remodel a church horne for the 
needy. See Brief for Petitioners 24­
25. The .<\ct reaches only the "aTdi­
nary commercial activities" of reli· 
gious organi:r.ations, 29 CFR 
§ 779,214 (19&0, and only those who 
engage in those activities in expe<::ta­
Hon ¢l compensation. 

(471 US 300J 
Ordinary vo­

lunteerism is not threatened by this 
interpret.ation of the statute.t'i 

m 
(2b. 5a1 Petitioners further con· 

tend that application of the· A.ct in­
fringes on rights proteCted by the 
Religion Clauses of the F'lnIt Amend­
ment. Specifically, they ougue that 
imposition of the minimum wage 
and rocordkeeping requirements will 
violate the rights of the associates to 
freely cxercL'Ie their r-eligion1lll and 

u~ Ul the romJcrt. of the .ick.. ~&dei-ly. indi· 
~nt,. infirm. Qr handir:aPpec!. U\d those woo 
work with f"(!wdeci or diu.dva.n~ youth.. 
See arnf rQf ~t ..s. and n J. 

26. [Sbl Petitioner I.4rTy La Roche is M
~t.f and a former vi~preeirkn:tt of we 
F(>Unda~i<m- The FQl.tndation aWl hal! ~d· 

~ iug t(\ raise \.ht, frN exerciM e~ ,,{ tht 
~t.es, Wlw llrt! memb'!n 0( Itt" religious 
creanimtiOti. u well a.t employ,,", under the 

, Aet.. See NAACP v AlabamA II:'; ",1 PattJe1"!iC!l. 
357 US {>IV, 456-459, 2 L Ed 2d 14.88.. 76 S Ct 
1163 n95Sl But d. [).)nuv.$.ll "V ,Sh.,nlmaooh 
BaptiJIt Chtm:h, S13 t'Supp 32Q. ~ (WD 

Va 19$3). 
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u.s. SUPREME COURT REPORTS ,;.'.. 85 L Ed 2d 

the right of the Foundation to be' 
f~ of excessive government entan: 
glem1!nt in it5 affairS. Neither of 
these Q)ntention$ has merit. 

[s. 2cl It is -virtually self--evident 
that the Free Exercise Clause does 
Dot require. an exemption from ·a 
government.a.i prOgrnm u.n1ess. at a 
minimum. inclusion in the program 
actually burdens the claimant's free,. 
dom to exercise :reliiio'US rights. See, 
e.g., United States v Lee, 455 US 
252, 256-257, 71 L Ed 2d 127, 102 S 
Ct 1051 (IOO2}, Thomas v Review 
Board, Indiana Employment Seeu~ 
city Div. 450 US 707, 717-7l8, 67 l ­
Ed 2d 624, 101 S Ct 1425 (1981). 
Petitioners claim that the receipt of 
"wages" would violate the religious 
convictions of the associates.rr The 
Act. however, does not require 

[.(11 US 304) 

the 
payment of ('.ash wages. Section 
203(m) defines "wage" to include 
"the reasonable cost , . , of furnish­
ing [an] employee with board, lodg­
ing, or other facilities . ." ~ n 23, 
SUpnt- Since the associates currently 
receive such benefits in exchange for 
working in the FOlUldation's busi· 
nesses. application of the Act will 

Z'I. Petitionen point to the foll~ '\Mi­
~Q(l7 by ~ ~teI deemed repteHnUo-

Uve by the Dimict Court.: 

"And no en~ bWlr expeet.ed any kind of CII:lm­

p$M&con. and the i;.I:IQught is tctally ~ to; 


1n7 aoul.; It w(lUI,,! def_t tny wbol~ PurpooI!'k:' • _wu dQ~ed by the DiIttrict Collrt to 
App 79 (b'!!IIt.iroony o{ Ann El.more), 
"I berieve it Wiluld be olf~n.sive w me to (!vila 
be ooWlid..1'$i tt.l ~ form to take a wage . 
1 believe it OI!euds my right La wunhip GOO WI 
t choose." IcL, llt 62-63 (~mony of Bill 
'-Y'. 
Petitia<len al$O Jl.tgUe that the reo:::o~ 
RqItiremen.U1 of the Act. 29 USC § 211 [29
uses ! 21 n will burden the eserciM of tht 
usoclatal' nligious belie&. This claim ~ 
on a mi$nl"wing or thll Act... Sec:tioft 211 l m_ 
paM! recnrdke(!,~ requi.r'elDenU on the em· 
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pjeyet, not on tM employees. 

23. See API> 62, 8:1 (~y ur Bill l.eYY 
and Edward Mick): Brief tot Petitionen 33. 
The sctua.I value of ~ bellefiIA providl!!l 1'.0 
a.aaociat.eIt-C !1'I8tu:r of heated di$pute belQtr 

~e $()'tI'leWhat over $200 & m<mth per 
~!Atb. 561 F Sup? at 566-570. 

29. ()owJSel {Qf ~tltiom'" Rtaud lit onU 
argurMnt that tbe 1IIlIOciate9 would either fail 
to claim tha badtPQy'that Willi: due 'l.bem Ol' 
sunply ntutl! It to t.M F ounc.ti<m. Tr of On! 
A..'1r 25. 46. Cimnsel argued that thiI f~ 
undermined the Seeretary'lI /lJ"gUm~t th$, he 
had a ~cornpel1ing m~" in appl)'in( 1M 
Act, 1nrt it is. also mdicatlve of how ~ A 
clIa:lp aw1kation of tM .4.et would dJ'"ct ia 
the C\l1"MItnt state of affain.. 

work ."little or, no change in their 
situation: tbe associates may simply 

',eontinue to be paid in the form of 
benefits. The religious nbiection dDe$ 

~. 

- not appear to be to receiving any 
specified amount of wages. Indeed, 
petitiQllers and the a.ssociar.es lUlSert 
that the a.ssoclates> standard -of liv­
ing far exceeds the minimum.- E"eo 
if the Foundation were to pay wages 
in cash., or if the associates' beliefs 
precluded them from accepting the 
statutory amount, there is nothing 
in the Act to prevent the associates 
from returning the amounts to the 
Foundation, provided that they do so 
voluntarily,» We therefore fail to 
perceive how application of the Act 
would interfere with the associat.e3' 
right to ", 

. ,,~ [471 tIS SOSl 
": .!.-- freeJy exerci.'lE! theIr reli· 

gious:' beliefs. Cf. United States v 
Lee, Supra, at 257, 71 L F...d 2d 127. 
102 S Ct 1051. 

- fla, 20] Petitioners also argue that 
apPUc.tlUon of the Act's rec.ordkeep­
Lng requirements would have the 
"primary effect" of inhlbiting reli­
gious activity and would foster" 'an: 
excessive government entanglement 
with religion:" thereby violating 

the Esta.blishment Clause. See 
Lemon v Kurtzman, 403 US 602. 
612-613, 29 L Ed 2d 745, 91 S Ct 
2105 (1971) (quoting Walz v Tax 
Comm'on. 397 US 664. 674, 25 L Ed 
2d 697. 90 S Ct 1409 US70».- The 
Act merely requires a covered em­
ployer to keep records "of the per­
sons employed by hil1l and of the 
wages. hours, l.\nd other conditions 
and practices of employntent main.­
...mod by hlln." 29 USC § 211(,) [29 
uses § 21l(c)}. Employen must also 
preserve t.hese records and "mAke 
such reports therefrom from time to 
time to the Administrator as he 
shall prescribe." Ibid. These require­
ments apply unly to commercial ac­
tivities undertaken with a ''bu.qiness 
purpose," and would therefore have 
no impact OIl petitioners' own evan­
gelical activities or on individuals 
engaged in volunteer work for other 
religious Ol:ga:nizations. And the rou­
tine and factual inquiries required 
by § 211(c) . bear no resemblance to 
the kind of gQVunment surveillance 
the Court has previously held to 
pose an intolerable risk of govern­

30. (7bl Und& the Lemon test, the en~rin 
tb bot. uaed io. determining wh.ethel" a ,eatuw 
noh.w, the E.tabti:&hment ClaUl;!:' an 
"beth« the !rUI.tuw bas !; ~ lfgislative 
~~ whet.!l»r its primary etTecr is aIle 
that "eilher advances nor mhWl\* ",!~on: 
and whCfther it ~ ..CUii,... g>::mirnrnEnt 
ent&.nflemCfnt with religiotl. 403 Us. .u 612­
613. 29 L Ed 2d 745, 91 S 0. 2105. N-o me 
hen l:Gnt.e:n<;ls \.hAt the Fak Labell" St.iU\dards 
Alet hat anyth.ing other thaD ae<:WiU' pu~. 

31. Se!, Moo¥. " PitU!nger. 42:t US 349.« L 
Ed 2d. 2:11, 95 S Ct 1753 (1976); Lemon v 
K~n. 400 US 602. 29 L Ed 2d 74$, 91 S 
Ct 2105 Wl71), cr. NLRll v Catholic BUlIxip <>f 
~ 440 t)S 490, 59 L £d 2d 533, 99 S Ct 
l3ta {1S79}. 

32. Petitione", al.oo argue t.!l»t IIpplication 
of tht' A~ 101) them d,;nies tht'm eq\l$l protec­
tion of the laW!) because !.be FoundI.tion'$ 
ut\lIotmem of its aa&<X:iaU!& it nco different m.m 
~ ~rnml<nt'B treaun~nt of iu own '<'ciun' 
~,. Wi)rkOrll. such u thOlll!! enrolled iu mit 

ment entanglement with religion.II 
The Establishment Clause does not 
exempt religiol.lS orgavizations frcm 
such $eCular government.a.i e.ctivity 
as we inspections and building and 
:rolling regulations, see Lemon, su­
Pl11,. at 614. 29 L Ed 2d 745. 91 S Ct 
2105 and the recordkeeping require­
ments of the Fair Labor Standa.rda 
Act, while 

1(71 US 300J 
perhaps more burden­

some in tel'lllS of paperw<lrk. are not 
slgnificantly mOre intrUliive into reii~ 
gious affairs.a 

IV 

(1(', 28J The Foundation's commer­
cial activities, undertaken with a 
"common business purpose," are not 
beyond the reach of the Fair Labor 
Standards Act because of the Foun· 
dation's reiigi-ous churacter. and its 
associates are "employees" within 
the meaning of the Act because they 
work in contemplation of oompeDsa­
non.. Like other employees covered 
by the Act, the associateS are enti. 
tled to its full protection. Further-

AcrtON program. 1'hfl ~d&:lt aptly o:b.ar­
acteriu:9 thl! dAiro .as ''fnvoWU4.'' :Brief for 
l;OO:iponden~ 46. 'l"hiIi tu;1.'-vities of r.d~ral rolun. 
teen\. Il<-"t! di:r«t1y $1lpervfs.ed by t~ Oo,"m. 
!:Milt. uclike: the: aetiYities Q{ thO&e All~ to 
be volu.nl.e<lring their- TlIIt'rvleeII W priva:.& enti­
ties. Furt~~ ...rotk in ~.rument vot.. 
unt.en" ~ 1$ '1wlte4 to lldivities 
whi<:h would not othe:1:1'I"be be perl~ by 
$wploye<! worke:rs and which ""'U nm: $'lip­
pl:1Ul~ the hiril>( of Q1 relwt in th« di:ipl'_ 
mfl'!,.t of t;nployed ~rkef5.- 42 USC t~4.1 
[42 uses ~ 5044(al}. Thua, ~ eou!d 
rntkmally have ¢(Included tba.t minimum 
wage ¢O\!fl'3i1! of {lUeh volu.ntl!!en u ~uil'1fli 
I)l!ithu for tha pIQU!ction Qf the v<>iul\~n 
themMlVCII nul' for tilt preveIltiM of urn.it­
cum~tition with private ~lllploYl!f$. v.titilm. 
eM! hAve identilitorJ no re>t>lOn to scrutiniu d\e 
Gove:mment'. cla.m£iCUUOD under Ally .nri~r 
IIt.IUldimi. The Di$mct Court fimnd no aV\:· 
denee that tM ~l'nt \I'D lIIrting on tht 
bas~ I)f twmlity w pt'uci.oUllrs' n!~ be­
lids. Mii r SuP? at 5.4. 
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stJlnciartill -Is a "promulgation of an effluen[ Shirley L }\eUlu: Joyce T. )Ial'till~ ~i(, 
on-and tht mnre rellSOIl firms '-1oi1l Aa\"e to permits without drawing an ~ntire Stitt limlt.atioo" witlutl c<lOUHf1pl.ation oi Eva T. ~ldrdod4; Sh~rr~ R.. Padttlt: 
ftedtion for ~vi_ nf e\'erything in sigh:"). 

EPA', answering arguments agamSt 
re:uling the § 509(h~1)iD} j1lI-1sdictiDnal 
grant wi.. broadl~' are equally "l:a.oorate 
and dn ow: n"tjUIre ful! ~xplication Mre, 
Suifi~ it to Sin" that 1'1" an€'e ti~(lt m none 
of thEl rtl!>pettS $uggEls.ted~by West .... ¢!) do 
the cluI.lleng.M EPA aetion::> h..rtl tmlSUtute 
the kind of "determinatiJ.m" eontempla~ 
by subsection iD\. W.. summarize DUl" rea­
sons but bridJy. 

At. 00 ,the suggestion that preliminary 
di:wppnw.a.1 by E:PA of WQA ~B" and "C" 
tOxic hDt-spot !i!ts wnsutut.e ~r; "implldt 
dewrmination" oi gfn~rnl failure to p;!r· 
form the nbligation to ;UCteCt w:ner quality • irntx'sed by § 302(a), it is fl'lO\lgh IJj noUl 
that ~ 3021a') hs not ditlK'Jy impose any 
such obligation on the n$l.V's. It ml:rely 
authQri7.~s the EPA Admims\rd.wl"-nCL the 

J 
SUltes-.tD. es.tahlistl rno,rI; strin~nt cf­
fluent lim!taw)f1s ,han mose reqo;rM in' 
teehoology-basoo EmitlH,iru",":. See ....·RDC 
t'. EPA. 859 F.2d 156, i7i iD C.r.ir.19SS). 

The suggestion that there nas ~el'l a 
"det~iJmtl!)n" th:it the a!!eeted stale!>.' 
water qualitv standards are inadequate, 
whieh is. in t~m a "determinatilla 3$ U) a 
state prol:n.<lrI subm.itted under S 4~br' is '" 

t 
equally ,nSDund, ,\]1 S!;3.U!$ have m deve!. 
op and submit water qualltv lltnn.dal'DS f.or 
EPA appl"lval; cnly SUl.OOS that apply for 
the opportunity are ruqui.ff<l to suhmit 
!\tate :';PDF.5 programs. Review of ..,.-totllr 
quality standards is committed, where ap­
p.ropriau at aI!, ~ the distrier t>.)U:rtS; 

§ S09fb}(l) roofers no jurisrliction to re>iew 
EPA a.pprovab and dis.aWrova!s of Wlu.er 
quality staedards. Cl BttJdeiJ,em Stul 
Cbrp, v, EPA. 538 F.2d-,U3 (2d Cu-.19161 ­.11: (no jurisdicuon in <OUrtS of appeals):; lini:, 
hi SUltl!/; Steel CArp. r. Train. ;,56 F.2d 
$22, 831 nth Cir.l!l'iT} jjllrisd!ction ()\"(ll' 

AdministNIWfS appro\'a! of "'aler quality 
$\2;lld:arlh in dl5trl!!t OOUI1..1l.. 

finany, tlMt sllggestion that preliminary 
disapproval of "B" and "C' lists lind pro­
p<l&lll!! r.o II.dd to thtm tonsutlltes a "cote1" 
minlluDn"' as I(l a state v~ogl'am submitted 
lind!!, § 402(b) iJ:; without ffi!!riL EPA may 
contest spt'cifir; limitations ill pstticular 

~rmit program into question. Undtr 

§ 402ld), suw hAv~ to $ubmit ea~h ~it 


fvr EPA approval, ami if EPA ohj~ it 

m1i.Y issue the P'Umit where a~fIll'nl 

~ith the sute is not rnthed. In Illth 

cases, £1>.A"& issuance of the- permit is ~ 


viewable independently of any u ...~w of h 

F.PA "del.erminaOon u ttl :i Slate permit 

program," 1i\irich l$ what § 509{bl{lXD) it 

:.lbooL Su: Champ-foll. $SO F.2d a.t 1S<..ga 

EPA is simply given eompan.ble autOOrlty 

under § S04(l) with respect w appro\"al (}r 


disaPPl"'Wai of state [e£\, and the review 

paths 11l1!' similar. EPA prellminary disa:p­

prollal of a state res is not II "cletenelfl;!.. 

;ion as to It SUte permit program under 

§ 402{h)"; it relates to II quite diffmnt 

and d~te "prt>grlUTI." 


B 


{~l CWA ~ 509 b)(l)(Ei 3S U.3.t. 

( ,.'" 

§.•369(b)(1)(E/, ~nf1!:S l\'msdl~tum tl} 

Y1CW a~eney aC!Jons ill ,ap,pro,vmg or 
rnnlgaung anr effluent lmuuuons 01' 

hmjtAMns under [the CW.AJ." 1 

,l 

West~·aoo. contends that the ehall1:lnged 
age,nc), aeuol'l amounted W,.tbll promuf. 
rO?n of llnfor«able rllmfUl~! measu:u 
.or ,Its. two m~s. hence eo~S~tu~, a::bWt 

subJeet t.o revrew u:nde1 thl! }urlSdkuonal 
0:::: 'r. II W - • '" gr.tn~ ~peel.!ca ,': ,e3tv'l1CO, ?O;,n . 

EPA ~ J~~I" natlf!catron of Its. under: 
s~milng- ~t the states would .1lIsue n­
vired. pennlti by th~ legal deadll~!I!S, ~ 
that ,I,t rrug~t submit ~ larer :n~tJon 
that EPA ml.eods to wue the ICS. 

The1!01' SlAtemellU require nothing of 
Welltv~ they impose 00 obligaOOi\$ e\!l' 
foreeab!e lJ.y EPA. As EPA's ttWU dtWy 
IItares. ::hlr only clln:i>equern:e of the tt3tf.'1l' 

failure to de aeything in teS'fI01l.Sr ....-ill be 
for the EPA W promulga1e Ie&. an ~ent 
that mayor may l'IOt tXX'UT. Tbe juris<l.lc 
tional grant in § 509tb)(Hf£) cannDt be CQl'Ir 

sl.1'aM m eover such ptttliminary, eontin' 
grnl action by EPA, 

fin;1l1y, alternlitivtly, Westvaeo l'uggests 

that EPA's prQflOlIed finding that Wetl~-a' 
w's mms are disch<;rging intn a body uf 
water u:at is not attaining Wa.t1!r quality 

" 

§ SI)91bKJ ~Ll. Thb; is p.t!.tently ...ithol.lt 
Il'Writ. 

.~s EPA points oot. ~Vf'n If EPA had 
aetuaU.. determined finallY that Wf!st~'alX>'s 
petnuts ne<Xied more stringent \imiuotions 
t!t meet WQA WXlC pollution standards 
(which it lUIS not) that dedsion would f\Clt 
be ffviewable at ti'ti:;. point. Sucb an actmn 
upOer ~ 3M(l) proeefiute!' would be COl'tljYII' 
rablf! w an l::f'A objection to a permit is· 
sued by a state untier § ·H'tUd~ Such an 
objection is Pl)t llnmediauly «-viewable. 
bu;: nlllst !>wait final action in the form of 
an EPA ftenntt issuance. Cha-mpilm. gao 
F"2d at lS~< 190. The same principle: muSt 
apply t,c. preiirttitlar)· IDs3.;>pro,'ai of SUlW' 
"B" snd "C" lists submitted ut'u:!er § 304{iJ. 

11I 

For the reasons abOve giv~n, we dismiss 
thlt p!ftitions. fer :review for lack of jurlsIDe' 
tWn at this tml€ to rt;\"iew the challenged 
act,o!\.s. 

Entered by di(E'ction of Circuit Judge 
PHILLIPS, with the COnCUl'Ttln.::es of Cir· 
CUiL Judg\! DOt<:ALD RUSSELl. <lOci Cir· 

cuit Judge KJ'" HAl.L. 

•'0 ~ .~, ••••'Hnlt~, 

Eli'wbeth DOLt. Se~retan\ United $uatU 
De-panmef\t of Labor. EqIMl.i Employ· 
Ment O'P'POHunity (;nmrnluinn. Piain· 
t iff:y-A P pi! III!'eS. 

.­
SHF.'SA'SDOAU 8APTIST CHURCH: 

Carol C. A'lderlwn: Lola 'n. CUfton: 
Loretta a. DiUon: O()rothy :n. Di;oton: 
Aim.. S, Gr«ne: Ddilah F. Gross: 
-'1nrln\rd }iur"ey: :\1nry Ann Hemdon~ 
Jeffrey p, ",!':ssler: John T, K.os;,~r: 

Antolnette I.,. Pannns.: Barbara C. She-
lor: I}l)nnA Sh.tJor: ~arY Beth Shtw.r; 

AnJ.'l T. She1torn Ruth WuuHn\!; Don­
aa ~l. W\)lI1aek. Dtfendants-Appellafttl. 

EI.uneth DOLE, Se(reW'}', Unittd $tate$ 
InpartmCrlt or Labor: Equal Employ· 
mel'lt Opptlttuolty CCommission, Plain­

tiffs-Appetlanu,., 

,. 
SHENANDOAH BAPTIST CHURCH: 

Carol c_ Ande~tI; Lola D. Clifton; 
Lontta B. Dillon. !)(Irmh), M. Di)(om 
Alma S. Gre1!nt: Delilab F. Gro~ ... 
Margru-et Ha..... llo;p )tary Ann }{erndnn: 
Jeffrey P. Kusler. Joron 1'. Kessler. 
Sbidey t Kusler. Jon:t' 1'. Mllrtin; 
Eva T. Murdock;; Shffff R. Padt:et~ 
Antoine~tc L Parwnt; Barbara C. Sbe­
lor. Donna Shelor. ~aty Beth ShelufJ 
Antt T. Shf<ltQn; RIHb wesH'lIok: Oon­
flU M. W;)mAck. Dcfentiaut$->AppeU(!es. 

Ne$. S~:14I. S9_:!3&!t 

Uttited Ststes CoUl't of APpeals, 

Fourth Cireuit. 


Argued Jan. 9. 1990. 

D«med 1\b.rch 31}, 1m. 
iu Amended April 5, 1990. 

Fediilral Department of Laoor and 
Equal F.mployrnoent Opportunity Commis­
Sloll sought judgment against church for 
v-iDlatiDDS nf Fair Labor .standms Aet in 
nperation Df schooL The United Stares 
Disuitt o.mrl for the Western Ois;o·lc-r.. nf 
Virginia.. JalTles C. Turk, Chi~r Judge. 70i 
F.SIlpj)-. 1450, (!;lUnd thllt the A.c:t applied tb 

w schQol a.nd ass~se<l d:nnag1l'$, Appeal 
and CtiUS ApPe;ll\ wet* taken. Thoe Court of 
Appeals. SptaU5e-. Cirtuit Judge, held that: 
U) Fair LaIWr Standards Act applied 00 

ehurch-op~tI1la<l: $ehools and employees; {Z) 

awlil':aliott Q( Act \.(l chul'(:h-ope~ted 
school did not \<iolate First or Fifth Amend­
ment right.& M chureh {if i1.$ wachetii ADd 
employeH: and (3) t(hoot failed to ~h()w 
that salar:; diff«entb.l war. not bat-ed on 

f'\,j\';..n.. 

tp'-t' 
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sex or that support staff providc-d disun· 
g<liSilabl(l chlJrch and sehool r(llated labor. 

Affirrnillf. 

L Labor Relatiom e::>!lU_ 
Chureh-,opernted school is "ttHi'rptls(''' 

within meaning G{ Fair 1..abor· Standartk 
A<:t. Fair Labor Starlliam Act of :1938, 
4 3(e, r), at! amended, 29 U.S.C.A. i M!I!, 
rl; U.S.C.A. Const.Amends. 1. 5. . , 

Sec pubUcation Worth and Phr,uu 
~ fer other Judicial C<lD$ll"UCriO"1i< lind 

definhioJls. 

2. 	Laoor Relatlonll e=> 1128. 12~9 
Cbu~-operated schoo! WIi.!I coveffii by 

minimum wage provlswo of Fair Laoor 
Svaruhrt!s Act despite IIchool's t'!i'lowntion 
that sehool was Iner-.ricably intertwmflf 
with church and that school employees 
were ~ny churth employftlS. FlIll' Labor 
Sandatt\$ Act 01 1938. ~ 3(i\ rl, M amend· 
ed,29 U,S.C.A, § 203{e. r); U,S,C_o\.. Conu. 
Amends, 1, 5. 

3. 	 Labor Relations """1249 
Chun.:h-Opel1lted l\r.!:hool failed to SUp' 

port assertion that its teac~erS weI'C minis­
ters and thus exempt from Fair Labor 
Stand1lrds Act; t.eachers p(trf()rm~ no sa­
cerdotal fUnWons, tlid not SIl'!"'" i» church 
gOV1trnon, and did not be!on~ to any dear· 
1'1' delinel\tOO ~eligiou$ order. Fait ~bot 
Stanrlards Act uf 1938,'§ 3(e. r). as amend· . 
ed. 29 U.S.C.A, t 203(e, r). 

4.. Labor ~13ti{H,s 'PillS 
Fair Labor Standards Act applied to 

teachl!t'S !!mployed as Jar tucners if! 
church-¢perated pri\'llUl MhooL Fair La.bor 
Standards Aet of 1938, ~ ate, r). as am~nd· 
ed. 2fT U.S,C.A. § 2Q3(e. r), 

Ii..ConUitutional Law *",,:!4.502} 
t.atwr ftf,lat!(ln:ll <t=>!OOO 

Apph·ing minimum ~"age- and equal 
pay provisions of FAir Labor Stanr:iards At:t 
to employ~ af cncreh-operated rw::hool fur­
thered the statl!'s Inle\"e:S!. 111 a;;sl.Iring equal 
employlMnt opponunities for aU and l.Iut­
weighll'd buroon. if any, that applicaoon of 
pronsions pla~ on fr~ exerdse of reli· 
gious M<liefs: faet that s<,h(I(I! would incur 
iner~d PlIyroll Il'xpel'!5eS to confonn w 

Fair Labor Standards Act requirv.!I~n~ 
was 00. sort of bur~n that wa,,> detln'mlm.. 
tive in fTft nerc:isll' elaim. Fan' libel' 
Standards Act of 1.935,' §~ 3(8, rl, G(d}, a" 

arMtlded. Z9 U$,C.A, a 2lJ3(e, fl, 206id); 
U,S.C.A. ConsUmeruls. 1, S. 

6. Labor Relatlon~ ,*",,1l)9;}' 
AppliClltion of Fair Labor Standards 

Act to ehurdrQperawd s~hool did not vi0­
late es:.ablilhment claute ,despite con~ll· 
lion t.iat inclusion of nlms and prinstt in 
mir.is:tolNl exemption and exclusion of 13y 
teaehers and s!,aJ{ members at ehutth.j)PIl'I'­
ated school enat.e<J offidaJ. ~eference, 
'Fail- Labor Standards Act of 1923. § 6{d), 
as amendll'd. 29 U.s.C.A. § iOOId); U.S.C.A. 
ConsLAmepd. l. 

•. 	Constit'vtional Law (1;:::>84.5(12) 

LAbor Relatiutls <t:=>1()90: 


;\litliswrilll exemption tc fair Labor 
StAmlllrds A<:t provlSlrollS .concertling ~l 
empJoy~ is facially neuU"".l1, enecmpassirlg 
ministers, dea-.:ons, lind lrtemiw.rs of reli­
giOIlS orden in any failh, l'.ot exdutively 
Cathoiic. nuns and prioM;cs, and, thus, ex' 

• emption does net create offIcial prdenl'l('i'~ 
lay teachers and support staff at Catholic 
sehoots a~ covere;;! by F~ll'ral Labor Stall" 
dares ACL as are boy ~ero and staff :it 
Other church.operated ;u:ilools. fait Labor 
Sandards Act of i9)§!. §§ 6(3, d). l~;&)ln. 
a.$ amended, 29 U.S.C.A. §§.2C6{a. d}, 
213(a)(l}; U.S.C.A., Con..1t.Amcnd. 1­

&. 	 COT!$tltutlonal Law ~8".50:!') 
Labor Relati(un ,*",,1090 
., G<tvernmtmt inspection. nmpiumng and 

review of ehurch-opera~ school l'ttqui:red 
to implement Fair Lalxlr Standuds Act 
does not impermissibly intrudi! i.--;to church 
llfbin aod-dtJes ·riot ~'iolli\l)"estabrl!>hrnepl 
<:lautH!. Fair Labor Sl..lwdards Act of 1938. 
§ 1 ~ seq., as amended, 2fT U.s.C,A. § 201 
et seq.; tJ S.C_~. Const.Amend. 1. -. 
9. 	Constl\utlonal Law ¢=oM.50:!) 


l.aber Relations ,*",,10$6 

Al>plieatiun of Fatr Labor Staflliatd$ 

A~t tn -.:burch-upetated school did oot viC" 
laU' equal ;mlte(:tion gv:aratlU'e5 despite 
school oontention that IDlntSterial eXemp­
tion' w Aet cre3.tq-d i>CSPilN classification 

~ u-,,"DOLE v. StlE:-:A;-;DOAH BAP'flh-1 I..HUf\.\Al 

W« ... "" f.!4jl3' t~CI'. !'t901 


wbkh diserirninatf':ci a~ainst adhe~ms .of· WlI.sningtOJl, D.C. {Chades A. ShaIWt. GeIl­

~llgions that UO !Jot have forma! religiGJl5, cra! CAunsel. GweMolyn Young Reams. 

orile . Fair l..;:&bor St.andatds .~et (1'( 1$38, Associate Ge-nera.1 Counsel. U.S. E,£.O,C., 


n 
, 3(e. r). a$ amende<!, 29 u.s.e.A-. ; 203.(e, Jerry G. Thorn. A(:cing Solicitor. MOllica 
rt It.B.CA. CoMt.Amomd$. ;, :5. Gallllgh~r. Associate Soliciwr. Linda Jan 5. 

Pack. C.<)!,:;tSel fot Appellate Litigation, 
U.s. Dep:... of LabQr, Washingttm. D.C., all 

Cbuf'ci;..operatei ~hool Caned to show brief). for defendanU4ppellefl, 

thai sa;!u"y diffenmtiaJ ootween mal~ and 

female: leachers was based on faet/)r other Jlefore SPROUSE and CHAPMA.'l', 

than scx. and. thUS, scllnol was res~nsible CirtUit Jud~s, and HOFFMAN. Sanior 


for 	bs,ck pay for female teachers de:spile United States Districl Judp for the 

Ea$Ulrtl Dist.kt of Virginia, sitting by 


10. Labor ReiatiOtl§ ¢=otS!Z 

$<"hoofs eontentiO!\ that sallU'Y ,I!iferential 

was based on marital status. Fair LaOO( designation. 

Standards Act of 1938, § 6(d)(lXivj. all 

ame:·~dl!d, 29 U.&C,A. § '206{dXl)(iv}. 

11. Stipu~ations <t»14(1\H 
Trial eourt did not hur s\lffltient e\"-)­

dentl:!.ry basis 4n whkh to make distinetiOn 
be~f!'en work performed by support staff 
for chum and work pl'tfonned for churtb­
operated school, and. thus, C{'Iurt did not t\rr 
in awardillg ba'* pay for ,uppen staif 
base':; OJ,) stipulation to amount of differ, 
illlce in '\\"':.\g,!5 wbkh Sllpport MAli mcm· 
b<trs reeeived and what they w()uld have 
rt1ctlil'ed had they De<!n paid minimum 
wage. Fail' Labor Standards Act of 1938. 
%3{e; r), as arnetlded, 29 I.LS.C,A. § t(lS(e. 
rt U.S.C.A. ConsW\meMs. 1. 5. 

12. In(erest ~39(Z.40, 2.45) 
Tnal <:our! <ful not abuse hs di~uon 

in H'iusing to a",-ard goyernmeot prejudg· 
ment interest on a.....ard -of equal pay ami 
bll.Ck pay awards in calle iltvQh"ing en'l}l10Y· 
eIl'S of chureh-QlWtrllteci s<:ho¢L Fair labor 
Sr.andards Act of IBM. § 3{'l. ft, as amcn& 
ed. 29 U.s,C.A. § Z1)!ke. r): u.S.C:A. Const. 
Amends, 1, 5, 

- ~ Donald W:- lemonS, Durrette, irvin & 
V)JHO!'l!i, P.C.• Richmond, Va.. Donald Wise 
Hufim3n. Bird, Kinder $: Huffman, furl· 
Ilokc. \'a. {John L. Cooley, Fox, WOO\.ell & 
Hart.. P.c., ROanoke, Va., (In hril-fi, for 

~fer.,:bnUl·appeUaflt.! .• 

samuel Alan M~n. U.S. E.IS.O.L 
Wilham J. Stone. U.S. Dept. oi Labor. 

k T,!1<: 19 t'.S.C, §§ 101 .: """1" Th~ &\.,..1 PI!, 
-\<;1 of 1%) ~m~mled 1M F!..SA ~nd ;< <;oo;hiNl 

SPROUSE, Cireu~t Judge: 

The dispute underlYing this appeal arose 
whcn the federa! govemll'lent sought w 
appl1 certain provisions of the Fait Labur 
Standards Act (the AN -or Utf' }'LSAl \ to 
the Roanoke V.l1ey Christian Sl!hools (Roa· 
Mke Valley) operated by Shcn1!.uriQAh Rap" 
tist Churcil. ,The ~hutch and' i:wmay-o)}R 
i.'lterVll'nillg employees (Sberumuoah} urge 
,that the dIStrict court erred in awarcii!lg 
:haek pay for wathen (for equal pay vlola­
oems) a,nd for nonprofessiollal support staff 
(for mjrumum wage viol1\t:Ons). Shrnau, 

.;:lIlah.assertS that Roanoke Valley is IW( 
oo"erOO by the FLSA; that app!h:ati[JI~ of 
the Act viol:lteS the frell exel'"~isll' and a<;­

tablishm.,at elause$ of the fint arnhruiment 
al'ld the e<J,lllt.l prot.e<:'tion guarantee of the 
!if:"," amendment: and that. even ~f the Act 
doos jlpp!~. uva damages were improperly 
calculated. Tha govemmcnt cr(»s-appeab, 
conterniin& that the trial CO'Jrt abused its 
~titl'll in aedinmg to awlU'li pre]udg, 
Illent interest and in refusing U) gntH in­
junctive relief. We affirm the deciskm of 
tha distritf. court in all respects. 

!. F(U;t$ 

Thil Shenandoah Baptist Chttr<::h was 
founded j(j 1971 9-$ an independellt Bapllst 
mllrt'h which tro-sa in the abso!ute authori· 
tY of th~ Bible. Shananduah !ll;sertS. and 
tho:: government has not di!>PUted.. thu the 
chur<:h \<)ews Christian lI!ducabOn as a vital 

.31 Ii ~d). 
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part of its mis.~inn. Shenandoah beltevt!S 
the "Gneat Cormnw.l0n" o! .#aUMw 2S:1S­
2Q «l'!Juires the church to avangeli:e. bap­
tite, and !.each: . 

Go ye, thl1refOl'l). and. !ellen all nAtions, 
oopuo;ing tn£m in ,the natn(> of the Fa­
ther. and of th~ Son. and of the HOI] 

'Ghost., teaching them to) observe aU 
things whatsoever I have c(rmmanded 
you and, io. I am with you always even 
unto the end of the world, 

Shenandoah opel1\1'd ROll\'1oke Valier in 
1973, with .. full-time curriculum that in· 
cludetl ulstruetion in Bible study and in 
tmditional academic 5 cbjects into wilk.!! 
hibika! mat('rial h:[iJJ been integrated. The 
school gradually expanded ~ntiJ. by 1977, it 
offered <lasses from kindergarten thlVugh 
high s-dlOQl. The teaching stat{ expa.moo 
acooroingly, from twenty to about thirty 
teachel"S between 191$ and 1$86,. tM years 
at issue in this case. 

Roanoke Vall1:!y teaehel"3 reeeivf!d ~ 
salaries at about $0000 for til\!: 1916 school 
year. Because this low malary j.H'el made it 
difficult to acrract teat;ho?rs. Shenandoah 
instituted a heajJ.·Qf·hoUS(lbold salary !>up" 
p1emenr. PMitor Robe-rt L. Alderman ~:J(' 
1l1ailletl the basis for the supplement in this 
way; 

When we tUrned to the Scriptures tb 

determine bead of househQid, by scripttw 
al basis. we found that the Bihle -chmdy 
te:a.c"h<,s tOal the husband is th" head. of 
til", house. head of the wife. head of the 
family.... We moved in that dmtion. 
thinU"\g that our tlpp.xtuoity and re­
sponsibility of basing 'Our praetice on 
deal:' biblical reacbing wuuld not be a 
maWr of questio!):, 

~The supplemeDt l1\1:lged from UGOO in tho? 
197$-7'; :>choo! year to $200 during ::hI! 
19&;H!6 Jichool. year. By that time, base 
saiaries had been inCl't!uzed to about ,HZ,· 
500, and the supplement wu discontinued, 

1. 	 Titt.:)9 1.-'..s.C. § !II> lIulhl)J1l;cJ lbe ~. 
mel\' IQ '<IJ.~ Qf; ~ru.lf of tmpl(l~ees .!l1i 10 
mpe,.·.. ~w tl>~ dl!ru'ib.uuon of lillY 1'wId~ rew<­
"'r~ri Hm. dll,m "';\\$ filt-d b\' Int $e(:tflar. ai 
Uoor. thuo.,th o<>lt. 1M ~'N'!I:nl s..~r"ilIy. ls 
nJ>""cl in lhf "'F1""II of tbis opinion plu'$<l~n\ 
I(> F~d.R A1'P.1'. 4l(c)(l). When admlni,trvion 
of ~L!a.l P"Y d::rinu "'n 'r1In!l~ IOlh. £qu;\1 
I;m.,Io."»>1:1I1 Opporll.m"Y (..,1'tlm;S$;o" iEfOC) 

Between 1976 !l.nd 19S6. ;all m:u"rled malt 

teacheH> reeei;'ed a salary suppltrrnent. 

;>'{arried women lII:ere nOl ebgJble t() ~ive 


the supplement. It was Mt paid to a wom. 

an .....ho~ flusband was a full,time gnduat(! 

student, nor tc a woman ....~ho raised two 

ehild~n un her tflarhmg income af~r ht.'l 

husband, who h;ui becoffil! dmabled and 

mentally ilt, Jeft the b.milY. Another moth. 

ef of two who WaS separated ir(lm her 

husband was Mt !J3.!d the supplement for 

two years IJnn1 het divorce became final 
 _.
Between l!lSl and 1986, three divoJ'teci. fe­

male teachers who hatl dependents did reo 

etive the supplement. No wom;an raeeived 

A supp.leml':nt prior to 1981. 


Also, bNwellm 19i6 and 1982, ninetv-one 

persons who worked u Roanoke Vall~y *1 

tupport personnel wen~ paid less than the 

hourly minimum wage. These ,','(Irkers in· 

eluded bus dri\'el"$, custodiacs, kitchen 

wtlrk;:!'S, bookktM!J'et'S. and see.«l~ 


11, P~du"e 

in 1915, the ~\'errrmf':nt hrvligtlt th1$ 
aetion? alleging that Shenandoah had ~ 
lated two aspeCts of l.he Fair i..ahnr Srao· 
dards Act. The (tllVernmen.t ~d that 
Shenandoah had paid Roanoke Valley sup" 
~rt ptr!lQnne! If'Si than the minimum 
wage and had paid female teachers less 
Liar: male reachers p<"rfQrming the $l't1l'1'!­

job. ~ iJS.C. §§ 200{a) and (d,.J The 
wmplaint s(l!.lght permanent injunctive re­
liaf ane bal;k pay with inte're1'H:. The par­
ties stillulatnri t¢ many of t.ie key facts. 
Shenandoah aeknowiedgW that.. betwfllll 
:916 and 1982, S!lpJXlrt pe!'$&lwel wert' paid 
less than tht 1llatutory minun.um wage. 
She-nandoa.h also <'(!Dceded :.hat. IM!tw~ 
1916 and HlS6, mo~~ full·!.l."!lc fe=le teaeh· 
er'S at Roanoke \'aHey WeI" paid less than 
moot ful}-time male tml.~hen, alth(/\lgh 
their "skill, effort. resporudblhty and wwk· 

in 1919. 1M EEOC i","erlln-: anwn :u II pJ..om. 
!ifi. The Set:rtrAry of Laoor a.nd ~h~ EEOC ~ 
r¢{¢rrI.'I'! (Q in .hi. ~,nl(>!l .... '"the !I'<>""mm-en'. 

3. 	 Tu(b'!:!'"S "lit! ~c:>drntk acimin>i.<ra1<)rs .. ro U· 

emp' if<)1Il 'II~ A""~ m>mmtlm "'asf p.r<WlIoions. 
b,,: IItC c,"'·....,.;: by 1[5 eQ.;a> p'W r"'luw.meu(S. 

, 19 t!.S.c. *:millO), 

I 
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CI... ut'!'t r.:w HfllokbCIt. 1'1"1); 	 ! 
ing CQnditions"' ,.,ero "substantially equaL" 
Bu~ ShenandOtih a.Mf!l'tetl that the school 
\lias not covered by the FLSA and that 
:applying the st.\ltute W !I church-run school 
like Roanoke Vaney ...·ould be IJflOOnstitU­
tiona!. . 

In 1983, the dlMriet court entered pil1'lial 
sumnu.ry judgment in f11;"Or (If the govero. 
ment "0 tire minim,no '\\--age claim.' Dono. 
l!an ~. Sllenan.:t.xUt Baptist Churd;. 513 
F,Supp. 320 !W.D.Va..19S3) ($htnamioah 
!). The Mutt condllded that C<:mgress in. 
tended the Act w apply to chureh-run 
schooll!, that ShE'nanooah's l)onprGfe~unonal 
support staff 1\:lI15 oot eXempt from !.hE 

statUte's coverage, unlike members of nc. 
ognized "religious orders," a,UQ ;;.hat rE'quir, 
lug Shenandoah U) comply with UIE' stat· 
ute'S mmimum wage Pf<1ViSloiUi v,"OU!d not 
rio!:u.e the ("hura's first amendmtnt 
rights. TweutY-QUe of tIlt nOliprofe$Skmlil 
staI! memtwn sllbseqUlHltty intern"!fu1'd to 
assert tt!l~jr own first amendment right!; 
and to supporr Shenandoah":> position. 

_".c d' . 
e cas, w:t.~ to"" w u,e tstrll:t court

lindThII s~!U1-member advoory ju!'v in Sep. 
.__ 1900 B' ~'" "~ 'ld' . 

tC!ll')V<'.I • <>0. as"" on lts "t; mg InSit doaJt I nd th .,' b. 
, .man a on e patties supu· 

tlOUS, the court found that Shenandoah had 101 ed th I''LS!\ .. . 
v at e • mmjrrllHl'l w.ag1: requt.rtt· 
menlo The coun Tll&d that the equal pay 
provisions of the F~il' Uoor Standards Act 
alao apply to Roanoke VaHey and U1en 
posed twO questiQll~ to the advisory jury. 
Thp panel found '"that the ferrlale s.:::nool 
teachers .. were paid less :.han the male 
wathen; who were performing equal work" 
and that the saial1' diffNi!ntial was "not 
ba.<;e<i on a factor ether than se;c." The 
d!5trtc( CQurt adopted the.* findings in its 
subsequent cpinion and ~tted arirumena; 
by Sht'oandOllh and the inter.enws that 
applieation of the FLSA Infringed. their 
lirst and fifth amendment rights.. D~pr'JT'­
mt1<t oj Labc" t', Shcn.;t.nooa.h BapiiJt 
Church, jO, f.5l1pp. 1400 (W,D.Va.l 9891 
f$hnz(Hldrxtlt l!'. 
~. A ~IQU b,- 1(,1' S,,'-U1'1.!Ut'n! f<>. p.1Irtnl;l ~\lm·

""'')' i"d",,,,,,, on '«1",,,,1 p.a" ,b,rn:~ Wit> 

d~n;cd ill 1'1$7. 

Too trial court ordered SnenandWih to 
pay Ole government SlS$lS.Mi in back pay ! 
to be dfstribllte<i tG tiw support staff memo dbl':l1; who wcre tiw subject of the minimum , i 
waS'e tlaim :and $1;1,680 to be distributed .,, to the teachel"$ woo were th1i subj~t af the 

equal pay _claim.. ~e COUrt declinoo to 

award prt'judgment :nten!st. The e.:rurt 
ah;o t"efuseci to eTI]l))n Shenandoah fMm 
vjo:a~i~g the Act in the future or from 
sohCltlng -employees fOot the ~tllrn of bark 

pay aW<lrils, 
30th Sh!loAnoollh and the gt::vernm<mt 

appeaL Shenandoah urges that Roannke 
Vnlier is not C1)Vereo by tile l'aIr Labor 
Standards j;.tt. It lll~st.'l that apr-lying the 
Act hete violateS the fre{! e)te..~is~ and es, 
tablishml!nt d3U6E'S of th.('; first amendment 
and the tqual prot.ecticn gual'lVl~ of the 
fifth amendment. Shena."Idoah also argues 
that the oisttitt ooul't errC'd in Its dama~ 
elilcuJatkm5 by awaroing back pay to StOli!! 
retrude teMhers and by awarding b.u:k pay 
to support staff members without regard 
to whether their work was church·related 

or sthoo!'~el3.~, Th/:l goyel"T\m~nt argues""u the dtsmct court abused lts dlscrttUM 
. f· ...•. d .In re \ISHII:' to awa,u prelu pent wterest 
on the b.a..:k pay aware"- and in failing t.G 

.'" ,. f' \\' _.>.l .I.g:ta.nt lnJonctl¥(! tB Ie . € ...."ress, ""ese 
contention;; s.crinitm. 

IlL Applicability 0/ the Fair lAJ;cr 
St{1f1dar(i.'1 Ad ' 

Shenandoah urges that the strl<:ture5 of 
the Fair Laoor Standards ACt do not apply 
to Roanoke Valley. We dw<!'gree. '!'wo 
t!onditiGnl> are netol$sary ftl. the FLSA w 
apply. The fU'St is t!tu R""lloke Valley be 

'an '"enterpri!i\1" within the defi.'1itwo of the 
;\tt; :.be second ill that LV reachers ~Il-d' 
support staff bit "empiQ'yees," Sef 2'9 
U.&C, §§ ?OOtr~ & (e): Tony &- Susan Ai,,­
»10 Found. t'. SerY!!t<l''Y ofL«lwr, 471 U.S. 
ZOO. 295, !~ S.Ct. 1953. 19:)8, S5 L.Ed.2d 
2'18119.85\.. We begin with the qucstien of 

enterprise. 
$. On~. tl'l< lIP"",""n>!!nl no 100"",' <»lt$ that 

Shfn;mdo.l<n bf: pmh;b;!N fr4..'n (!.(Ilkl'mw em· 
I'i"Y«" for,~ ,t1tlm of ~li: "''''"'''' h "'?pcal~
"!ljy !h~ ,oun'~ mllSal 10 ~n,!(ltn Sb£tMnd~ 
rrom ~iG~""', the An on ,h~ h!,"r~. 

http:2'18119.85
http:SlS$lS.Mi
http:sumnu.ry
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When the FLSA wu Mlendoo [n 19B1 to 
NYU .enterprises as well as tndiV'iduak. 
nOnprofit religious and ~ue.w:mar orga· 
nizations were exempt. provided they wen; 
!'JOt engaging III ordinary ¢'mlmetei.1J activi­
ties. Su Alamo, 47l U.s. at 297..!)S, lOS 
S.C!. at 1959.' Howt>Vtt, C<H1g:ft'$$ amentk 
e1i the atlttutI! flgam in 19&6 ill include 
public and pl"lyate 5thtx!!a in the ddinitiotl 
of enterprise. 'riL? s.mendee statute I!Xplk· 
it1y states that ounprofit schools tin '«.ithin 
the scope of the Ac:t: 

"Enterprise" means the nlawi aet1vi· 
ties performed (either through unified 
operntiQ-n or eommnn cQntrol) hy any p.!r· 
son or persons ior a eommon busines.s 
purpose, and im:ludes all such aethi~ 
whether performed in onc (lr more estab­
lishments or by one or more eorporace or 
other organizational uniu .... for PUl"­
poses of this subsettion, the at:th'itil?S 
periorme:ti by any per1lM. or person~ 
(l) in a10nectUm with the uperation of 
... a pnschooL elemenUl.ry or l!l.!cond~ry 
sehool, or an institution of higher edu· 
ation (!~Iess 'Of w!unher Ul' not sllCh 
.•• school is publk or pci"a~ <lr operated 
f<lr profit or not fox pl'Qfit}". 

shall M dfWllteU to be aeUVH:Jl:$ }*r· 
fotlMd for .. husin;'lss purpooe. 


29 U.S.C. § 2O$(r); n'f' also 29 U5.G. 

~ 203(s)(51. 


t11 Shenando"h urges tr.at this amend­
ment dOO!s Mt thtmonsttate It dear "affirm· 
a.th·e int.ention" hy CoJi~ that the Act 
apply to (hllrth"Operntrn:i $choo~ }\i'LEB 
v. CcLil(liic 8irhop. 440 U.s. 490, ,;,01, 99 
S.Ct. t:na, 1319, 53 L.Ed,2d 003 (979)} 
However, an &Xllllunati<)tl of the legislative 

Ii. The t>rdltw'y cnmrnc<c!al :otlivl!ies of n:E· 
giOUli ofJIaniuti"ns are covtred by ~h" Aa. s.;;,.­
II.t~ iii. 411 U.s <II 2911-99, 10~ S.CI. al t9S9-W; 
Brod, v. W~"dtll's Wood....,~k. 5t;7 F.2d 196. 
IQ$49 (41h CIr.19S9); Milch611 v. Pilgrim 1I"li 
ItW CJju.Tch Corp.. 2tO F.1d 679. 8B~ Hlh CI.I:.). 
cut, d61rim, J..;1 U.s. IOn. 74 S.Cl. &67. 9S LEd.. 
LIl6 (1954). 

i. 	 In Ciu;'ollc Bi>h"p. Ih" C<"'r~ bfkl 1h't >n a 
Q<Ie ,aiSl"lI: ..,nou, fi= amemlm~nt qYWIO>1.5. 
~wm mUI: n~ rd"nufy the affitma\'\1¢ ,ntcn!;un 
uf IMot Collf1T= d~dy ttprlOUed" bef.,.." <Xl". 
dudl>l, Ihal lBe SLoHUI>e ";01'1,,,.. Id. Il\<) dlC 
tlkfflD eoo,., ~;;>pea:ed K> i»<;i; ~""lIY from ~Iu$ 

biswry of the amendment beties thSt 3.f"g\!_ 

menlo, ~ provisiGl1 as originaJly ptes~nt_ 
cd to the HOIJS(I wool<! have wYered l!lStitu-.. 
til;;ns of highrr learning but oot eleml!ll.tary 
and seeondary schoo!s. Ccngres.smiul Col­
lier propc;sed the langu:>ge adding !luofi.: 
and private elementary iIJ1d S«t}Mary 
schoob. During debate, the fGnawing <lX­
change took plac€: 

}k PUCINSKL Let us 001l$ide1" a ~ 
clililt elementary se..>tool. In whkh the 

mms dG the work l.!I the ca!etetla. 
Would they ha\'e to bE paid a mmir.ulIn 
waga'! 

Mr. COLLIER. No, they wOtlJd ll1)t l:w< 
covered. 

Mr. BURTON of California. }11". Cha~ 
man, wiIJ the genueman yield? 

Mr. COLLIER. I am deiiirhted to yield 
to the gentleman from CaUfomia. 

Mr. BURTON of (;alifornill. As I Ilnder­
5~d, it is nat the gl!ntUtmnn's intention 
to include members of Il. l'(Iligious order 
IJnder :.he definition of an emp/(lyee, and 
then:foN a nun would not be tcx$idl!l't\i 
an emploYH. Therefore, a minimup.t 
wage w<luki not be !,«!uired to be paid 4, 
nun. Am i Wi'l1?ct in my unilltrsta:!lding 
of the gentleman's intention? 

Mr, CDLLfER. That" WrT«t. I tiki 
not intend to CO'I'ff them, 

HZ Cong.RIle. Hll71 (1966). '!be cicieal 
«mcern for !.hI! re-gislatOl1l wu not whether 
a paN.lothial e1em1.'ntary lIthool \l.'1U an enter­
prise-. They aRl.1me4 that aoeh a school 
was an enterprise and moved directly tI) 

the separate question (If whether the llun 
was an employee, 

_ hdslll~n«l I""",J_ o( .«altiWry ~f. Myi4g;. 
"kaUllt we PIln:eiv¢ 1'>0 '$lgnifmolll tiu' {I/ an 
i:-,fri'll{'mtnt nl'> Finlt Al'Iundmenl riPI:\, ..", do 
not reql,llre 1In.__ dearer upf1!ssion 01 am~ 
lP(lmtl inlelll 10 regula!e m¢$t l(:tlVlti~· 4tl 
U.s. III ~98 n. 18. 105 $,CI. 1I1 IQ60 n. 18 (eila' 
1;(lI1¥ omitted), Jusd~ Whilt. who ~I,II!>o'~ tbe 
A/limo opinion, WIlS ~ dtw:nlcr ill C"lhlJlic BidI­
0p. 

Tht '«Ilion bell>!«:/\ Ih¢t.¢ I""';> c:lR') does nat 
"r¢t.¢111 ~ problem bt:a bo-al,lJ<!, un<Ji:,I' tn., rII'"'' 

c;qomr CatAoIu: Pislf<Jl' Slln.dar:d. "'" (Hill th.1. 

Co~ <liiinMl",,,,h iffiMrltd ~o ~Ir 1M 

FLSA ((I :1«:1\('01) men iQ Ro;moh \'LlI<ey. 
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Cit... ffl F.2d 13$'1 (4th Clr. I"""] 

The roll.elusion that cnun:h-{)~rated 
schools an! en~OfnpM~E'd within the Act's 
definition of lilnterprlse 1£ suppOrted by sub­
sequtlnt legislatille actio!!, Cf. Andnu II. 
Shell Oil Co., ';';J:) U.S. 65" 666. 100 S.C... 
1932, 1938.6.J L,Ed.2d 593 {l9S0): $te a/$o 
:i:A Sutherland Statutory CQl1stnulion 
§ 49.11 (Salles 4th ed, 19841. In lSn, Con· 
g~ apin Ilmended thr: FLSA to create 
an e)({mlptiol'l for ""religious {lr non.pn>fit 
ii'ducational tonfen!~ renter{s]." 29 
U$C t 213(a/f3}: $U also 123 Cong.~ 
32724-26 (19:77i. Such an exemption wuuld 
not have bee/! ~ if chureh'\lpetaterl 
educational facilities bad be.on excluded un· 
del' the SUtllUH'Y definition of enterprise. 

fm::lllsion of chnreh-ope.awd schools un' 
del' the protectiVE" umbrella of the AC1. is 
also wnsistent with Supreme Court. pn:;::e­
dent conSlnling- the FLSA "libe:ally to ap­
ply w the- furthest reaehes oorn;iI;umt 1I.itn 
r.rmg-ressronal direction." Alamo. 411 U.~ 
at L'96, 105 S.Ct. lit 1959 (quoting JmcheU 
~I. Lublin. McGaughy & A$SQ<"~1., 358 U.S, 
207, 211. 79 S.Ct. 260, 264. 3 L.Ed.Zd 243 
(1959)). 

We therefore hold that the ilistory of the 
stAtute demonstrates ;lll llifirmatin' tnum­
tion by leg~slat.Ors to tre~t chlJreh-operAte:d 
S<'.hoo~ as enlerprises, A«.rnrd Jfc.~haJl 
t'. FIrst Bilpli$/ Chu-rdt. 23 Wage & Hour 
Cas. (BNA) 386, um WI. 1755 {D,S,C. 
1.977); u.! (lis" Ritter t', .Vount St. Mary $ 
Collqr, 495 F.SIlPtL 724 lD.MJ.l9${)) (hold· 
ing to the contf2.!'y), -rer'd in rdnm1tl 
perl.. ;ag F.2d 431 Ht.h Cit.iSS4) (tahle), 
The Xinth Cirwit irnplitldy ru:kncw!edg~ 
this principle in EEOC t\ F~t Ckf'it. 
tic.n School, 78t F.2d 1362. lUi (9th Cir. 

!, JllSt~~ R"h""lu;'I, aulns ali ,>rcuu il's:k!t, 
~u~st:q"orruly rorru~ 'I> \I"y ::lit.c"Ii~ry ;11 I'UlJit' _urn,,,, c.:m/tnn« ,'. M4~"lIIj1. ~l4 US. IW.9& 
5.Cr. Z. 34 LEd,2d 11 t1911t. $.>!#I alSo /:ilomIw" 
". C~rrlll &:Prill Church ~ % f"tD, ~ 
(S.D.Ta..tQU) (tknrmg dmITb', m<I~;.m for 
?W1..ctiH erder). 

'to ell$\!' d,,(linirrg 1(1 apply I"bot SlaWl~' '" 
~hl,lr(;h Qpctrlt!(d .ehooh havt inv()l...tod other 
$taWI~$ wuh I(gislariv( hiMOf1(' tforv<lid (If any 
indtClllll)r't ,loS to tht allplk~blh\V of Ihf ,la~y\t!O 
r.li&inu, 'o<:l'Iools, Se«. 1'.8., CIl/ho/,m8i:sl!op. ~40 
LS, M SQ.I-(l6, C>t S,C:. 3[ !32Q-.U IsLRA); 
Cod"'!'1l ", $1 Lewi.r f'rtp""'uMy S6."f1m:ry. 7\7 
FSupp. 1~13. I~H; (f..O•.\\(I,\Q;9J (ADEM. 

19861. applying the 'equal pay provisions: of 
the FL.';A to a eburr.iHlpcrated il.l:'hoot 
which provided health [rullJranee only for 
head!; of households. See nuo RU$IIe/l 1.'. 

Br.lmont CoUegt, 5.';4 FSupp, 66" 670-';6 
. (M,D.Temd9S21 {denying «ltktge's motion 
for 5ummary jlJdgment); jltlaNitull II. Pa· 
nfic Unum Cvnjenmce, 2a Wage &. HOIJ~ 
Cas. (BNAi SUi, 1977 WL· 3S5 (C.D.CaI. 
19,7, leenyins (!(In:fere~'s motion for 
summary j\ldgmel'ltl~; cf. Arehbiskop of 
RrrmcJl C4tiU1li.: A}W&tolic ArchtiiOCUt' v. 
GtJardiola, G2S F.SuPil. 11 13, 11 .8-,9 
tDJ'JU9&i) (holding lay Catholic Church 
empkly¢f:S are eoveterl by the Puel'W Rico 
f;hnimum Wage Aet, which is l1'.ode!e<.i on 

the" FLSAj,f 

(Zl Sbenanduah urges neverthl!l!SS that 
Rml.lmke Valle: sMuld trot bt! e!'vere4 by 
the statute OOe:lluse it is inextricably inter· 
twined "'-'1th th~ murch. It argues that 
sr.hool emploY'le5 an! really church employ. 
ees And there10fe 1'Int covered by the 
FLSA, Shenandean as:wrtS that the 
r.hUfCh and s~hool $har<! a <!ommon physical 
plant and il ~ommon payroll account. that 
the asst>Ciate pastor for school ministries 
reporth ttl the pasw~, that the paswr hires 
aU rnao::hers. and that s.:hool staff must 
suhs;:nbc U;) Shenallcoah's statemeut of 
faith" ,. Sbenafl(ioah insi'stJ;, "The school is 
the .:huren." 

Shetlarn:loah relies on COrpllnltion 0/ 
fu;mding Biskcp t'•.4mt}£, 4S3 U.S. 327. 

·107 S.Ct. 2ES2. 97 L.Ed.2d :m: U937), and 
Forest Hill$ Early Learning Cenw 1.'. 

Gro.ee Bcptist Church. 846 F.2d :!ro. 253­
G4 (4th Cir.l988), uri. denied. - U.S. 

fW'e, the lesi~ali~ hh:my hVQr$ application 
nf ~h: f!.SA II> Roanoke Vall~. 

ue sher~.doah poinu> lO $f. ;.Ionin £~ 
l.uihUlll't Churai v. Sw(h D4.\;Ql". ~5! U.s. ,72, 
HI! S.CI. 21~2. 68 LF..d:.2d 612 (I9Sn whidt 
hd<lIh.>1 I~ar;hcrs If' a ,hri,:ian ""hoollMt did 
no.t h""~ ~ Kpar.I~ hip! icl..:rHi1r from lilt 
church "'ere cm;>loy",,~ of th~ dIU""!>. He...', 
"~"'. SL Mllrrin lurn...J ",., Ihc COfl$trI>~ttil" of 
<In un"mploym~1U (ompclw<ltofl 1>I1~I,I~e whkh 
u;oliddy dit.t;nguhhed bo1:.....mn em~Jo~ o£ I 
church and cmployO!'l'$ of lIep:lrllMly iocOq>O(lIf,. 
<"d org"nlu,lionJ. 451 U.S. a( 7n. 101 $.(:(, .f1 
Zl~_ Congre" <;lid nol C,c~le Iht fr:am,,"'()fk 
I,,~ SlIer. iI diSllO(;\ion in lh~ FLSA, 

http:lD.MJ.l9
http:elemenUl.ry
http:mlmetei.1J
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-, H19 S.C\.. 83;, 102 UMjd 969 (l989-). 'Or religious OrOf!" shall not 00 toJtSidt!1Xi 
fOr the- ptoposition that the g;}Vfl'l1rrH~nt to be "l!mploYlles". 
sh(}uld be teqlliree to acwpt the: chunn's Fjeld O~Hons Jiandbcok. Wltf;iI/ and. 
ehara.c.erizatiQ."l of Roanoke Vailey as an HOllr Division, U.S. Ifflp't fJf Labflir. 
iitleverWle f'Iltt of the church. SheilS!)­ § lOb03fb) (l,Si) Sh~naodmt.h states thaL 
doah's reliance is misplat'!!d The&e ase:!; Roanoke Valley teaehen cOMider teaching 
only t:oMidem whether legIslators could 1'.(1 be their persunal ministry. It urges that 
exempt re!ig!ou~ orgsnil'..ations from eer­ all cltlsseJ; are aught fr'Om a pel"''lISjlleiv 
taill statutOry provisiorn! Without running religiolls p;J'rspeefr..~, anti that teae~ 
afoul of lh1i FI1'\it AmeMmf'nt.. They con­ kad students in prayer and are requ:~d to 
eluded that such e~mpciom welT. oonstitU­ $ubsi::ribe to the SlleruwdQab stl1tl'ment 'Of 
tionally ~rrni!;sible; they did nul hold (hilt faith as a canciioop of mplcymellt. 
thllY were mandatory, See C<lunly 0/ A1· Shenandoah. u.mVlnds thu the eha:rllet.er. 
/euitfflY r. Pittsburgh .4CLE 492 U.S. ization of Roanoke \,'alley tet<Chef"S as min. 
-. 100 S.Ct 3()8$, :U05 n. 51, 106 isten\ is eorudJ)tel'lt with this oourt's holding 
L..UM 472 {1989~ The ease sub judice :r:n Rayburn I'- Gcneml CQ1ljerenu ofSn-­
presel1-ts an entirely different qua;tioo­ fnth-Du.lI AdV6'lttUt.$. 172 F.Zd 1154 HUt 
whether- Congress intend~ till!' FL..';A to Cir.19S5), art denied, 4iS U.S, 1020. 106 
include (nor eXdude, as in Amos and FM­$.Ct. 3333, 92 LFA.Zd ;39 (1986). in Ray­
est Hills) ehurch-IJptl'llted s.:hools. We bu.rn. \lit'! explained that the minister,;!.! eJi':. 


hold that Congress affirma!.h'dy intended emption ill Tille VII depende>J upon th.! 

the Act to Ii??ly to S\I'!}, schoollil. function of the position, not simply on orlii. 


ns:oon. Id. at lliili. But lhe fatts 4f Ray. 

[3J Shennndtrah al:m asserts that thE' burn lU'e tar I'IHnoved from L,1.0ilil/ O[ the 


sru:ond cri..,rkm for applicatiun tlf the Fair ease at bar. Th('re the i':laimJUlt. whom we 
Labor Standards Act lS oot presellt here: ultimately ~hata<.:terizJ!d as clergy, was Il 
betause R08tmke Valley teacher.; ate n<>t wmn.ll.n who held the (leg-r« oi Master of 
"employee~" II {t urges that the~· are DI\;.,ity from the .::huT1:h's the<>logical Rmi· 
ttl.inisten and therefon wvere.:l h1 the: nary and who sought appointment :.0 the 
"winisteri .. l eXeMptmn" from the Aet.l! seven-petllon paswra! staff of one of the 
Th.is exemptiun is dnri ...e-d hom the eun­ denomi . .''lation'$ lar;;est CIHlgTCptiOl'ls.l1 

g'Mlssional deba~! (l)(cel"pUJd abo,'e and de­ The tea<:hers in !hI!" p~esent =e perform
lir.eate<j in guidelines iuu~ by the Labor no sacerdotal functions; neither do they
Department's Wllii! ami Hour Administra· sen'e as churcl! governors. TIll'}' belong \.I> 
",c no clearly deHIlt'Med religioU$ order. Shen' 

Pel'$a.-u; $ueh as nuns., menu, priE's:s. lay I11ldWlih in$J$ts that there is riO oognir.abw 
brothers. mmisVlI'S, deacons and o!.hli!r diff(lrenee hetwetr. its teachers ami DUns 

members o:{ rehgio:os ¢rC.E'r5 ""'ho serve who UJru:h in tbureh-affilated sthools, but 
purtuant to their religious ohligatioll$: in it has faill!'d to adetjuately support this 
Ow schools Optl.r:llt\ld by thl'ir church assertion. If CI Fiedler t'. J!tlTUtnSCO 

, " ­
it. Th" SlllOluto.-v dtfmilion .x ~rr;;kry:ee i..- sirtJ"· t',s.90S. 102 S,Ct. tl49, n l..J:.d.2tl 11\{ (tlln}, 

briy Ullhelrf.!!. it Sibil$: \l1h~ ,ym 'employ· l~ Fifib Cire...iz h~ld .....mhcrrs« 1M faculty til 
ee' iTl¢JI.!a "'ny iudw'dua.l emplQY«l try all em­ a th<:oJO\ficDi ~11'ml"ry \0 be mlntSU't'>: how. 
pl~r," 29 lJ S.c_ Ii 10l(e}{1). ~""r, m<)$1 ~t( ord:a'nd memhnr.; \If tbe e!erg:? 

whuu:' job il ...."" 10- (rat" ~l-'>t! futu"" mln.JSlt'I"l 
12.. Shcnlllld()i!.h haC a!SQ *rgw:d b\<lm.' \hill lID!\;· nI' many loc.t!! BJoq;>I'~ chunhcs.· Tht~· 

.,rofC$thmal ~uppal1 t1aff mrmbe,.., ",,~e minis­ --'-I~ &JI'l1.U to\.ln al5G ~' SUlltlf thai. 
UOI'S m..! '''\;Ije<:' t() lht: e~"m",Jo~_ n... dlSlno. ·V{hlk rdlll>iOUlo C>rpinWl(l<l1l.S may d.,;,~. 
CI>!JI'l 1'(jel:led ,h, • ..,......,tJ\~. ShvwrulO4h J, Sf:; f"''''''''' lI$ min,$t"'·s far Ihnr rdisIDU' l'nrpcrsc:l
F..3upp. III J:::;, and Shoru;().:itIah d~ :l0~ rat... f~, frQt1'l 2ny g<r>tmm¢otal im,-fn<1m;::, b<t1­
ir il'l II "'lu\nry ctm!e'l on ~!. towal Qr ...eh ~ cl~'iS<1'jlion dud <1(1( mn"'" 

tn"',,- e>t.a,n!l',;<IUS ':oja! $"'",",,- Itt 
13, Anmhcr Tltf" VI! e..... reJiw <on \w Si>t,.,&". 

;;ioah is .11.0 b,'""l1~ dillinC1. 1,,' E£OC v. 14. sm-""ndoah d;rel:l~ u~ I<> ~he !¢$1,mooy 01 
Srn.!lh..,...:.-rn &;:tin nfl:o/cto,-.,/ Stmirusry. 4S1 »rut 1l';.l\Qh \'a111\'\' ,.""ru:r ""ho ,m·nd..d 4 
f.:d 217. W ('jlh C ...1gen, .:-...r dblUtd. 456 CluhoIlc KhQo.! u a',hlfd a.nd '¢sIltier;! thaI bu 

.. '. ~.' ''; 
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. ..' ... Cl<~"'_ f-U UI~ ~+;hClt.,1'1'9(\l 
Chn:.~tu.rl! Schoof, 631 J".2d H44, H53l4th . d~rmtne whether the staU presents 11 

Cir.19ilO)~ Triple' "AAA," ell. l'. iVit'tz. 3j$. compelling justi{i<:atiol'l for imposing this 
f.2:d B&4,~S87 (llhh Cir.l. ell!'!. denied, as9 . burnen, and fmall~' halal'lre the burden Oil 
U.s. S$?, as 5,Ct. 338, 19 L.Ed.2rl 364' frte txerelse against !.he hiodran(t; to the 
(1961)- . State's goal that would arise [!'(lm extmpt­

ing Shouandooh from the Ads coverage.

{.$1 This is not to minimize the vocation 
 Rayburn. i'T2 F.U at lHiS {citing Wis;:on· 

of tbe Roanoke Valley teacllers or the sinc­ $111 w. Yoder, 406 U.S. 20h. 92 S.Ct. 1526.32 
eri;:y which they bring w iL But "[e]xtmp' L..Ed,2d 15 (1972)l. 
nons from the Fair LD.bor SU\ndatds 	Art 

Shenandoah urge!l that applicatilln Qf theare nZl"fOwly !!Cnsu-ued." Hodg"olt r. Duke 
F1SA impairs the cherth's abtlity waCmin· Unit',_ 400 F.2d 172, 1,4 (~th Cid9721, and, 
ister its relMionship With employE:M atl{las the district COUrt bas Qbser.'ed, the (\)!i 
theffby its "?Ower- w de.:ide ., .• fme from ¢mpoon of Ihesc tea~hr.fS would "create a;'. 
state interference, matteNi of ehnrche)l;ception eapable of swallowing up 	 the 
gov-ernU'.cnt as ~Il a.~ ::hooe of faith aulirule.~ Shenandoah L 573 F.SuVp· at 323. 
d~e," Ked-rolf 1'. St.. Nichl)ia$ Caihe­Wi': therefore decline to) give!hl' milllsrerial 
ami, 344 U-S. 94, 116. i3 SLL 143. 154, 91exemptiou the ~weeping in~rpr-etAtion 
L.Et1. ,20 (1952). Sh~nar.dooh further l!."rSheruUldoah Sfeks.l~ The Supreme Court 
sent ~har its heaci-oi·houschold praetic<1 	 1t

h3s e;t::pllltned ''ftJhe tIill>t of empIQyrr'.ent 
was basl'd on I'l- $i~~rely-held belief derived under the A<.':t is one of 'ec<.momK: fftLlity:" 
from the Bibie. The Intervennrs cla.im tMlAlamo, 411 U.S. at 3tH. lOS S.Ct. at 196t IIailowillg their W1>ges VI be set by 	 theThe economic ~ality in this case is that the 
g-ov('rnment. rather ul2n by chureh gover-­Roanoke Valll';y teaeMfS are l<mp]oyee ~ 	 I~nol"$ actmg under divine guidauc-e. deprives.lay t.eaehel'S in a cilUrch.opel'lHed private 
them of hlessings they wo}llld otherwise 	 ~ 

school r~ive by aik>wing th-ir Len! to supply 	 ,t
We therdcrt' hold that Congms inU!no· their !\eeW:. On thesli! bues, thtt ~ureh 

ed chur<:fKl-pera~ schools su~h as. Roa­ and inwrve!lort insist that appiicati(1!'l of 
nOKe Valley tn he covered by the Fair La· the Act to Roanoke Valley would burd~n 

bor Standards Act, and that their tea~hel"& 
 the fret' exercise of their religious heliefs. 

and suppIlrt $taU are empmyeotS !lndH the 


However. Qut examination of th-e reeordAct. We Mxt eon~,cler the l;On!ltituwnaJ co 
I"t>"t:als that any burdM would be limited.challenges: rais¢<:l by Shenandoah Baptist to 

The pay requirement.~ al iaJlu-e do not ~ut to
applicatinn of the statute. 
Ute heart of Shena.nOOah belief's. Altho!lgh 

IV. 	 Free Ezen:ist- fJ/8eligiqn Shenandoah's hesd-of.llouschold pay sup­

plement was gro!lnd€t! on a bi.blkal pas­
IS) Shemmdoah and its int('rven(>rs ar· 
sage, church mem~rs testified that 	the gue that applicau(m of the Fail' l..aoor Sun­
Bible OO€S not tnarnlate a pay di!feremi:ll danis .:.. .:t impernussibly b!lrdens their first 

~ based on s,e:o;;. They aIso testifIed that no)amendment right w {ree.e:o;;erci.l;e or their 
Shel'landoah doetriM prcVetlt:S ROAnokerelig:iow. beliefs. Our review of this fH!-e 
Valley from paying women as much as mer.extrcist' claim reqllirt5 that Wit firSt exam­	 "; 

or {rom paying lilt mimmum wage, 	 In·in .. the burden nn th~ txerciu- of Sllttuan· 
deeci, Uts school now complies with 	thedoah 1> sineerE:ly-held religious ~l!ets, tMfl 

IS. :-.tln\S):erllll eMfTlpdons ha~e Ill<o been tun
rok M a ~~Mt a, )Wa.'\D/i.e V"lle;t u',., the :Unlet:! narwwly III ",ht. C\jlllexu, "CC'U<inll'$OIm~ :a.~ lilat or a mrn in .. C.I;th<>lk ",booL 	 i 

all tm:mbers <Ii , rmlgi<IfA .,rpni:.llKuo or """' A.'>6I:be.. Shen;U'>d;ollb wit!ltU. (he tJo""".ni>'" tli· 
are not enmted \Q 1M ¢>;em;niosi by ~ of,eel"'- oi thf A<MIl:iatiun oi Chrisu.. " Sci1ooli; 
IMW mcmWrVrip. ~V:I'''' thl'><;q::h 1:1 dl(1.r MhdIn,,,,"uliOll:lL d\i\CU....,d the ~e "f nlln, ir. 
uch I~" m,ms'e(.~ f)idilUc>1" Un.ted $1"1e>,,;ct."",," btu Ihe dt..ri<:l 'Olm found ~hi$ de.v:, i,,· 


tio" pf hh {($¢"rch , .. 10<' ;1.!'11(UguOOS f,,' lhe )4ti t' S. 3!N.l"~. 74 SQ. 1'i2. lSI>, l:iS LW. 13) 

~out\ lO C(ecj, ..;~ 1P'p<''''''' fn lhe whJe,,\,M 	 119$l) (r.eJ¢<:ti,e strvkt); 5U ,,!W- 01.,... '" C.om· 


...i14"'~'F, ~ F.2d FIL:at2 14th Cit.l~¥3)(Mlll_
H3';"i ,,,,-,orwed ~he t"-i<knce, "'" 2~"" will' 

1M <In,r''' CQ£>r,' d\l\I'3C1IM'\UU"n.. 
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fiSk UArhur:s Wftr(t last paid a head-()f! 
h(ll.i~eholrl supplement in 1986. and all sup­ n<!J!essa!)' Ul thecir well· being. " Jfiir:hell I:'. 

po;n sbff mcml:w!rs haWl been paid at or A.'lgrim Holillt.u Churrk Corp" ?10 F.2d 

abo",*, rnillimum '\Ira~ levels since 1932. 
• Th!." fan that Roanoke Valley ffillst incur 

increased paYr!)1l t!J(Pens~ to ronform to 
FLSA requil'emftll!.1i is not the $.On of bur­
den that is determinative io a free e.xe~ 
claim. C): lintmV S~Tt .Yinlstries e. 
Board of Eql,ffllimtiOli. _ U.S, _, lID 
S.Ct. 685. 598, 107 .L.Ed..2Ij ';96 (l990j: Hey.. 
nand!."z v. Commiufoner, {SO U.S. __, 
109 S.Ct. 21U, 2149. 104 L.&t2d 166 
(198:!f); Bob .lOlla) Vnit~ v. {/:nitcd Sla!a. 
461 U.S. 314, {;{/3....{)4, 103 S.CL 2On, 2034­
35, ,6 LEd.2d 157, (1983); Brn'fmjdd T. 
BI"04"tl, SS6 U.s. 5!19. 005-0{>, 81 S.Ct. 1144, 
1146-47. Ii LEd.2d 563 (llt6l}. Furou:1'­
more, Ow p:'lSt.or U!$tifi!."d that Shen.3.udoah 
had no oojrtuon to complying with lltal# 

fil'e. health, and safety ~uiN!ltlftnt.s. and 
had withheld income t3lt from emph.W:e!I' 
wages and pnid social security tal(, 

Reg;an:!ing t.>w intervenors' ~rtlon tha~ 
receipt of a governmertt'mlUldated mini­
mum wage rna}' in~rlere I'oitb their re. 
lIance on GOO, we obuerve, as did the ~O\!rt 
below'and the Sllpreme Court in Alamo. 
that the lntcrvenars retail1 tbe Opti!:>:l of 
\"Qh.m~ring r.heir SErvices or r«uming to 
Shenandoah all or pal\. of :;ht'ir bac\( pay 
awards. See 471 U.S. at 304. 105 S.Ct. at 
1%3. 

Against what is, at most, a limiU!d bur. 
den to Shtm1llndosll's free eY;erclse rights. 
w~ must weiglJ thl] I'eaSOn5 for applying 
ooth the minimum wage and equal pay 
rmwuioJl$ of thi1 FLSA W Roanoke Van~y. 
ThO?Se rej'tj;ons ft1ust ~ compelling. H"bbilJ 
v. lll'lrmpioyment Appea.ls CQmm'n, 481) 
U.s. l36, Ui-42, 101 S.Ct. 11)46, 1049, 94 
LEd2d 190 (H/B7,. We find that they~re. 
The Seventh Cin:u:it has des.enbed the fair 
Laoor Standards Act as "a ~medial mea­
sure seeking to il1sur<:.U) the workers of 
the Ul1ite<d Slaws . _. 111 ft1inimum wage 
suffit:ient to maintain :!I minimum standarrl 
of lhing which C",(lflg-ress de.;med to tu; 

16. 	 SMnsmki.h W'g¢$ Irntl ItI<: c<:>ngI'tuion:d " •. 
Up<l"n for Ht:U.giOU< <>«Ita dtmQ/Uu,\ue$ 11-.. , 
11$ im~rel>t ;n "pphcall<11'> (1/ lh~ FtsA it; ...., 

Ihan oompl:ihllfl. We do r>OI "g<~ 111,,1 ~he 

dooet" (><=IImKn!::>t-d m'nlSll\ri~J eumpril>>'\ ha< 


S79, 833 nth Cir.}, ct1't. dt7r.i~ 347 u.s. 
1013,74 S.Ct SCi, 98 t.Ed. Il36 (J964i; tee 
al:;o .Alamo, 411 U_S. at m. 1M S.CL at 
1962. Concerning tilt equal rnlY ProviSIDIl.lI 
ot the FLSA, t.h.. Supreme Coun has l!!X' 
plained: ~ 

Cong:rHI>' purpoSe in enacting' the 
Equal Pay Act was t(l t'f'medy what was 
1*l't'i'jv~ to be (I serious and endemic 
pmblem of emp}()yment di.ser;mjlUtwn in 
pri\"at~ industry_the fact that t~ wage 
stnletuN! of "m.sny segments oJ Amen. 
t;m industry has ~ll based on an an­
dent but OUHnooeo belfef that a mal), 
be<:ause of hi.; rD~ in &ociety, shouJd be 
paid mor.; thall a woman even though his 
duue$ are the same." 

C01'7ltng G{(U8 Wcrk,r 1;', Brnna.7l. 411 
U.s. ISS, 195, 94 S.Ct. 2223, 2Wi. 41 
LEd.2d 1 (J974) (qu(lting S.Rep. :So, 176, 
SSt!> Cont·, 1st Seess. 1 (1%3)); if. Rag­
~17f., 172 F.2d at U&8 j"ft would '. be 
diiiieult to ¢XII&ger3:Le the rr-.agrutude of 
the State'S illt:erest in asSur..tlg equal em­
pla},ment oPpo.!'tl,mitks for ><11. regardless 
of mee. sex, or national origin."). We 
tMreforn eonehlde that this ('.;IS(:! pnsentli: 
state "":r;tenS!A of the highest ordllr."'·Y~ 
dill'. 405 V,S. ar, 215, 92 S.Ct at 1533;_ 
against which we mus, weigh the corn:ena 
()( Sh('nancio&!t llnd its- il1LCf'Vlloon. . 

in this case, :'10 imlallce tips wWaro the 
app.licaUot'l of the Fl..SA to R~noke Va.lley.~ 
There is no principl'lo way of tt:tempting: 
the sehoo~ withOllt ~xempting all other sec- ; 
tarian schools and thlll'eby the th*uumiS :. 
of lay te.achel'l) and staff members on 
Jl3y-N>!ls. This Vl1)Uki undermine the 
gmsiona! goa.! of making minimnm 
;1,nd \!qllal pay requiremen:-.s applicable 
priVAte as well :1.<; public sdlOols,l. Cf 
United SI<JtcII 1;', Lee, 455 U.S. 252. 259-60, 
102 Ret. 1051, IlJ56, 7"1 £...&1.2d 127 IrS'S2/. 
Congr:ess bas here Created a oomprchtnsive 
Statute, and a less restrictive .meant: of 
attaining Its; airru! is not available. Su 

su.::h an tffect. ~ Hl:rntlndr,. 109 5.0. at 
JU9, TQ l:tm.du>!l~ oliterw'$e .........w ·f;.dica1lY 
tt$ln.:!. .1,,, op¢/at;ng- 1"\11""" of m.: I~i'lalut...• 
1I'*:"'J'dtf. JlI6 Us. ;0' 6001-. ~1 S.C!. a~ O~1. 
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Bnum/eld, 366 U,S. at M7, 81 S.Ct at 
11~8; cf, Sherbe1'/ t\ ~"trnff', 314 t.S. ;;t9S. 
~~. S3" :::i.Ct. li9(), 1196, 10 L.£d.U ~ 
n963). .~tt,· Di.mtntlly -"one Lifr BeptlSt 
Church .4tCdemy v. Ea.'!! Long-meadou', 
.sSt> F'.2d 94/), 946-48 O$t Clt,1989). As the 
Supreme Court explained in Aloma, "the 
purpooes (If the Act require that it bit ap­
plied eV,H! to those who would decliM its 
pruteetlol'.s." 4il U,S, at 302., !0:5. S.Ct. at 
1962. We therefore OOM:lnde that applica. 
tion of t.lre FLSA W Roanoke Valley dO(!'! 
not violate the fU'St amendrwnt free exer­
ciSi' rights oi Shenandoah or the inter· 
Venvys. 

Y. t."stnbltsJ:ment of Religion 

[6] Shenandoah next urges t..":!It applica' 
tion of the Fair Labor Statldards Act to 
RQanoke Valley violates the establishment 
etau!l!:. Our analysis is, of ooune, g;uid~ 
by l.emcn 1;'. A'UTWnan, -loa U.S. fi.02. 
512-13, !tl S.Ct 210;5, 2m, 29 L.Ed.2d 145 
(911), which held thllt to pass -tonstiw.ion· 
al musur a StatUte must OJ ha\'e a SEeulat 
legir,l:ativ~ ptl~. (2) hll.\".e a primary ef· 
feet that neither advanees !'t<lr inhibk~ reli· 
gion. and (31 flQt fO$ter excessiv~ govern· 
ment em.anglement with reHgion. Shenan­
doah dou not dispute that ::."le F1.S.\ has a 
s('Wmr J:*rpose. Hov.'ever. the chureh prt>­
teSts that the !<fill'¢t oi the FLSA is to 
violate "[t]ne e1ear.est COtnl'(lJl,nd of the- E:;. 
tabushment Clause ... that OM religiQus 
denomimnion cannot. be oirtciaUy prefe~ 
Mer another." Larson j!, Valente, 456 
U.S. 228. 244, 102: S.Ct, 16.3, 1683, 12 
L.EIi2d S3 n9S2t 

(71 Shenandoah cl&:ims that me Roman 
Catholic Church ~ officiaU;. preferred Uri' 

del' the Act becauae nUlls aod priuu are 
included in th", ministerial exemptIDn ......hil¢ 
iay U"A~hers and staff mem~n- at n;;;mob 
Valley are Mt. We do- Mt agree that the 
ministerial flXf'mptlon create:; an official 

11. 	 s.,., Abo AID",,,. 411 vs. '" lOS <II1l. J1, lO:!­
SCI. Jot 1~ &0 fl. lL <h~mguish;ng FlSA 
'''''1uir~mc"ts ftom ~\M kmci of govun"",Il. >ill' 

'(,Il"n~" til>!' Coco hI>$ rwevio,,$lv ~td 10 p<):W­
all Jm"knl.hlc I'lll;. of go~crnm""1 ",,.,,,..nrkrm:nl 
wlIh ~digW".· 

5ht'mmd."..h wi..... I<l I"'" Il) ...,c', bt~<>t: of 
'hi~ CaR and III nqt.>,,..,mer>tI fOf pnxlW:#,g 
....ords as pro"f m .11. e1l1;ongl~mM[ I'UIbk~ 
ar;"n, from tM n.s".. H Shcl!"ndNih"~ f¢.il;· 

preCerem,e. The ~xemption is iadally n~u' 
tral, encompassing ministers, deacons, and 
members of religious otders in atly faith, 
not €Jl:c:!usi'>ely Catholic nuns and priest,!;. 
Su Hernnmiel.. 109 S.Ct. at 214&-4i. It is 
bued 011 a determination that members of 
the clergy should nIlt he characterizl."d as 
employees. not un a decision til preiE( IUly 
speeifie religion. &e il2 Cong-.Rec. 11371 
(196£) lexeerpted $UpT" t. Lay LeaeMrs 
and support ,wf at Catholic schools are 
covered by the FLSA 0.5 are the l1y teaJ:h­
en and slll1! at Roanoke VaJilly. The Su· 
prmtl(> Court h~ beld that sueh a faCially 
neutral prQvislon I'o'hkh aeeommodat.es free 
exercise "slut'S dDe$ nOl constitute an es" 
tablishment d111tSe ~1oIation. Gillette I!. 

UniUd Statu. ·;{H U.S. 437, 451-&4, 111 
S.Cr.. 828, 83?-3S. 2S L.Ed,2d 168 1l'97l}. 

fSl Shenandoah also aMen.&. Wit apply, 
ing the Att to Roanoke \'"al1ey spawns im­
perm&lole government entanglement with 
religmn. The eh,lrtn eomplains that the 
government in:!.pE<:tJ()n. fYll'lIutoring. a.",d 'N:­ , 
vie..... !'1Xj:uired W implement 'the Att intrude 
moo cburch affairs.. See Urman, 403 u.S. 
at 612-13,91 S.C<.. at 2i11. But the Su­ [, 

I, 

preme CoIJl't rejected this argument in Ala· 

mo, holding tha: "the I'i'!t¢nlJr:\lt\ping re­

quil1UUents of thn Fair Labor Standat<is j
','Act. while ~rhaps more burdenSlSme in 

leona ot paperw1lrk, are nnt signd'ieantly "
Imor-e lllU'USive into religious affairs" thao !
fIre inspection and bnikling and loning r-eg~ I
ullltions. -l71 U.S. at 305-45, HIS act. at 
1963-64; IItte also Swal}garl, 11(1 S.Ct. at i 
698-'99; He-rn.ande:. 109 S.C::. at 214'~8.'l 
We 'therefore hold that the npplkation Q! r
the Fair Labor Standards Act to Roanoke 
Valley does not viaht.e- the establishment Ida.us~ of the fl-!'St amendrn-¢nt. I 

IVI. Equal Protection ,­,
(9 J Shenandflah's final consuwtional ar· " , 

gument is that the application of the Fair 

"""'1\& wrr( fol!ow~ to in lorir:::r.1 c:oAdi'H.ion.

!I.,. iJU'~rnl"""" cmdd t>e"er broM4 ;any (bnn 

3g-~11l~\ 11 rebgioul< orptli:cuion ":itbo<ll "'"'nnw, 

"fou! 6f !b<: c$'''bh~hmcnt eta"",," Sur -r~lv~n 

rdilll"'4 IoCh""l. CW .../il daim )0 Q( wholly fl"« 

Irom ",me ,uIC '-"!fUI'HWn,~ Ohio Civ:;! Rights 

CO""",, -" 1', /)Q:Uim ~. 477 U.s. ftI'<, b1e. 

106 Set. nu ~71l. 91 L&Lld $U 1I~S6) 


{rit,"'ii: y",*~. ~O¢ l.'.5. at 211,92 S.CI. '" 1332). 
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Labor Sta.ndariis A;:t 'to R~l!J'Ioke Valley ed by the dL\ltr'ict court in this f:a8e, Slum. 
Vlolat..es tim '.!'qual PI,Jl.eetlOri· guarantee Iffl+ "'ndoah argues that tIllt COUrt erred iI'I cal. 
plieit in the fifth amendMellt. Su lJl>liing cUlating back paS on both che equal pty 
~ Sharpe, 347 U,S, 497, 499, 74 S.Ct. <m', 2.nd minimum wage claims, The govern. 
694. 9S L,&L 884 (1954t Again Shi'natl> ment contends that the trial court ened in 
coah points to the minist..enal extmptkm. refusing to award prejudgment in~~l
arguing that it ~tes a susj:l«t c!assuJCa* lind in denying injuncth'e l'i'lie!. We find
cion which invidi!}u,s:l.y discriminate'S against 

ail at these contentions to be without merit.
adherents of relig'Hms tLat do not ha~ 
formaf religious orders.. As til.: Supreme The district conn awarded $171.680 iii 

C4urt observed in Pri~ 1", Mft#adUSeUs, thf' government o:t ~half (If female tIlacil­
321 US. I58, 170, 64 S,C:. 4$, 44, 8S ern on th~ equlll pn.y claim. Shenandoah 
LF.d 545 (l944), this is but arrother phr.o.s­ Jilll'\ts to reduce this stim by arguing that 
illg of }he first amendment arg\.1OJents we the t'OUrt SIl(Juld nnt have awarded dam­
have alrea'CIy <:(msidered, Thel1! ill "no jus­ ages for suppJemenu Mt paJd W single 
tifiCllUon for applying' 3m.:! scrutiny to a fMnalll t.eaehet:s. The Sup ""me Conn has 
stetutoe tit.. passes tJw Lemfm teSt. The explained that in eqUAl pay claims 
pnJpet inquiry is whethi!r Congt'ets has once the [govemment] has carried [its1 
chosen a tauorutl datlsifieation w further a burden of showing thtt the employer 
Ii!lriti~ i"nd," A.ma.s. 4SS ES. at .'l'3!l. pays wttrket$ of one sex /nore than work. 
107 S,C:.- at 2370, efll of the OPf1O!5ltll !itx fl)r equal work, 

Courts analyziog similar mimst.erial ex. tnl10 burtien shifts t4 the employer to 
emptiOllll in an equal prote<:tion context ~how that the differentia! is justif«nf, ..• 
have up.heM tm> exemptions u a rational Corn.ing Gia.s;G'. 417 U.S. at 196, 94 S,C!. at 
meanli of creatmg a buffer between church 2229. Shenando$h stipulated that wnmen 
and staU!. See, t.ft., Bethel Bepti4t were paid les~ than mell at Roanoke Val. 
Ckurdl<v, UnitM States. B22 F.2d 1334, Ii~:r,t~ It bore th~ burden ¢f proving that 
1341-42 (3d Cir.1SS7i. cerl. dellied, 48,; gender was not the r!1uon for this di.sert-p"
U,S. 9S9, 108 S,Ct- 1221. 99 LEd.2d 422 anc}".
(l9HS); Oislrn l:. Commiml»!er, 709 F.2d 
278, 282-;-83 Hth Cit.1983). The same n!!L' 
toning applies hert and we fin;,) 00 fifth 
lImendmtmt \iJ,tiatiolL 

vrL &1Iif 

fHIJ SheruunlP4h And the government 
each enallenge aspects of the remedy eroft­

o 0 
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President William J. Clinton 

Announcement Concerning the Minimum Wage 


February 3, 1994 


Tod'Ad,!arks the completion of two full years of reports on the economy
under our iniatretian. Thie morning, the Department of Labor reported that 
over 6 Million jobs: hava been created since I became President. 

As I am aure all of you remember, during the Presidential campaign, I 
promised the creation of 8 Million job. over four years .. and today's report shows 
we are well ahead of achedule. 

1994 was the best year for job growth in a decade. Eight tim.s as many, 
jobs are being created per month than were created during the provious 
Administration. , 

The unemployment rate has dropped 20% since I took office. We are 
experiencing the lowest combined unemployment and inflation in 25 years. And 
92% of the job growth has been in the private ,oector .- and a majority of the jobs 
created have been high.wage jobs. 

I am very proud of our record so far. But I am aiso very aware that all the 
good statistics in the world don't necessarily mean more money in the pockets of 
ordinary Americana. And despite all the progress we have made, millions of 
hardworking people are working longer hours for leas money. From the end of 
World War n until the late 70s, the income of all Americana rose steadily 
together. But from 1$79 to 1993, the income of the top 20% grew signiJ'ieantly, 
and the income of the other 80% of America barely grew at all or·dropped. 

Mucb of the problem is due to the widening income gap between working 
Americans who have the skills they need to compete in the new global economy 
and those who don't. A male college graduate today earns 83% more than a man 
with only a high-school degree. That's why we've pursued a far-reaching 

, 	 education agenda. It'. why we've made it easier and more affordable to get college 
loans. And it'. why I proposed the Middle Cla •• Bill of Rights to help people 
invest in th~ir childrens' education and in their own training and skills. 

But another, no less important part of the problem, is the declining value of 
full·time wages for many jobs. And I believe that if we really honor work, anyone 
who take. the responsibility to work full-time should be able to support a family 
and live in dignity. 

Thie is the .s.ence of what I mean when I tslk about the New Covenant. 
Our job is to create enough opportunity to earn a living for people who take the 
responsibility to work hard to build up their lives. 

That is why we fought so hard to expand the Earned Income Tax Credit last 
year, cutting taxes for 15 Million working families with low-incomes. And that i. 
precisely why today I am calling on Congress to reward work by raising the 
minimum wage to $5.15 over the next two years. 

The only way to build the middle·cla.s and to .hrink the underclass i. to 
make work pay. And in terms of real buying power, the minimum wage will be at 

1 



a 40'year low by next year. The eilnpl. truth is that you cannot make a living on 
$4.25 au hour. And if we are ••rious about reforming the welfare system, we have 
to be serious about making work pay for people who take responBibility for their . , .
Iivas. " . 

I want to clone with one ob.ervation about recent history. In 1990, 
Congreas raised the minimum wage according to the exact ""me schedule I have 
proposed •• 45 cents a year, for two years. That increas. was passed by 
overwhelming margins in both houses, with maiority support from both parti••. 

This haa always been a bipartisan issue and should remain one. Let's wo~k 
together to make the minimum wage a wage you can live on, 

Thank you . 

.. 
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REWARDING WORK: THE CASE FOR INCREASING THE MINIMUM WAGE 

The President~ proposal would increase the minimum wage from $4.25 to $5.15 
~er two years, through two 45 cent incre(lS(!S. The lust increase, passed by an 
o'verwhehning, bipartisan vote in 1989, and implemented in 1990 and 1991, was 
a!so a 90 cent increase in two 45 cent stages. For a full-time, year-round worker 
at the minimum wage, a 90 cent increase would raise yearly income by $11800 -­
as much as the average family spends on groceries in over 7 months. 

MAINTAINING THE HISTORIC VALUE OF WORK: If the minimum wage were to slay at its 
cummt level ($4.25), it would fall to its lowest real level in forty yearn. Indeed, the value of the 
minimum wage is now 27% lower than it was in 1979, and has-fallen 4S cents in real value since 
its last increase in April of 1991. The first half of the President's 90 cent proposal simply restores 
the minimum wage to its value from the last increase. 

· RAISING THE MIJltlMUM WAGE PRIMARILY HELPS ADULT WORKERS -- MOST OF 
WHOM RELY ON THEIR MINIMUM WAGEJOBS TO SUPPORT THEIR HOUSEHOLDS: 
Nearly two-thirds of minimum wage workers are adults (63%). over one 1bird of aU minimum wage 
workers (36%) are the sole breadwinners in their families; the average minimum wage worker 
brought home over half of his or her fami! y's earnings. Thus, a rise in the minimum wage is a 
significant boo't to the standard of living to millions of households. 

REWARDS WORK OVER WELFARE: The minimum wage increase provides .nother crucial 
measure to reward work and ensure that there is a strong incentive to choose work over welfare. 

• 

BETWEEN 11 MILLION AND 14 MILLION WORKERS WOULD BENEFIT FROM THE 
PRESIDENT'S PROPOSAL TO INCREASE THE MINIMUM WAGF..: An estimated II million 
workers, paid by the hour, earn between $4.25 arid $5.14. Research indicates that an increase in the 
minimum wage to $5.15 could have a tlripple tl effect on another 3.5 million workers who earn within 
50 cents of the new minimum wage. 

EMPIRICAL EVIDENCE SHOWS THE PRESIDENT'S PROPOSAL CAN INCREASE 
WAGES WITHOUT COSTING JOBS: Over a dozen empirical studies bave found that moderate 
increases in the minimum wage do not have a significant impact on employment. These studies 
include state-specific research that shows that higher state increases in the minimum wage did not 
result in significant job impacts. As Nobel Laureate Robert Solow stated: "[T)he evidence of job loss 
is weak. And the fact that the evidence is weak suggests that tbe impact on jobs is small:l 

• 

A 90 CENT INCREASE IN THE MINIMUM WAGE WILL LIFT A FAMILY OF FOUR OUT 
OF POVERTY: The drnmatic extension of the Earned Income Tax Credit helped lift hundreds of 
thousands of working families out of poverty. Yet, by 1996, even the EITC is not enough to lift 
above the poverty line a family of four making the minimum wage,. With the 90 cent minimum 
wage increase. food stamps; and the EITe, a family of four with a year-round minimum wage 
worker would be lifted above the poverty line. " . 

THE LAST MINIMUM WAGE - ALSO 90 CENTS - GARNERED STRONG BIPARTISAN 
SUPPORT. In 1989, the minimum wage was passed by votes of 382 to 37 (135 Republicans) in 
the House, and 89 to 8 in the Senate (36 Republicans) and was supported by Senator Dole and Rep. 
Gingrich. ' 


