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U.S. 8MaLL BUSINESS ADMINISTRATION
WasrinGron, D.C. 20416

OFFICE GF LHIIF COUNSEL FOR ADVGSAGY

' June 11, 1986

MEMORANDUM '

TO Honorable Robert Reich, Secretary of Labor
Honorablie Bruce Reed, Assistant to the President

[
'

FROM: Jere W. Gloyer, Chief Counsel for Advocacy

IN RE: Minimum Wage Incrasase - Amendment proposed by
Senateor Baond

As the Chief Counsel for Advocacy of the Small Business
Administration, I was recently asked to give the Senate Small
Business Committee our views on the small business community’s
reaction to the propesed increase in the minimum wage,

In response, I pointed out that:

L ] small businesses, If asked, would oppose an increase in
the ninimum wage;

» however, the minimum wage has not been any area of
intense interest for small businesses, it was not
mentioned in the White House Conference, for example
and ig not on most small business groups legislative
agendas; and

. relatively few small businesses currently pay their
employeess below even the propased minimunm wage, a more
comman complaint is the inability to find well-
qualified workers.

NEW REQUEST FOR POSITION

Chairman Bond has now asked for our opinion of his amendment
which would exempt from the Iincrease in the federal minimun wage
all businesses with gress revenues below $500,000.

Historically, the Office has supported “tiering® statutory and
regulatory reguirements to lessen their impact on small
businesses. We have therefore indicated our support for an
exemption from the increase in the minimum wage and we hope that
you would give consideration te this position. We do not beliesve
that such an exemption will affect many employees and we would
welcome an opportunity to discuss this with you.
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PRESIDENT CLINTON HAS ALWAYS SUPPORTED

THE MINIMUM WAGE As A WaAY TO MAKE WORK Pay
April 2, 1996

1 E

CLAIMS THAT PRESIDENT CLINTON OPPOSED A MINIMUM WAGE

INCREASE ARE JUST NOT TRUE.

* President Clinton has always supported the Minimum Wage -- and he has

; NEVER opposed a minimum wage increase.  President Clinton has always
supported increasing the minimum wage -~ from the campaign in 1992 to the
present.  He specifically proposed a 90-cent inerease [4 months ago.

. Republican Members point to a 10-word Time magazine quote from 1995 that
alludes to President Clinton’s opposition ‘1o the minimum wage in 1993, But,
President Clinton didn’t sdv_anv such thing. The statement Time refers to
does not appear in any transcript, tape, or speech text.

-+ For four vears now President Bill Clinton has fought for several provisions
! that would raise the standard of living of hard-working families, including:
. increasing the minimum wage, expanding the Eamed Income Tax Credit, and
providing health care coverage for working families.
1
. President Clinton initially focused his-legislative agenda on raising workers’
incomes and increasing cconomic security through expansion of the Earned
Income Tax Credit and health care reform, but he has always supported a
: Minimum Wage increase. Together with his EITC expansion, the President’s
minimum wage mncrease would ensure that no parents would have to raise
their children in poverty.



, PRESIDENT CLINTON HAS ALWAYS SUPPORTED
A MINIMUM WAGE INCREASE AS A WAY TO MAKE WORK PAY

H

SUPPORTED, MINIMUM WAGE HIKES AS GOVERNOR. As Governor of Arkansas.
Bill Clinton supported two incresses in the state minimum wage. And he changed state
minimum wage law 10 cover mote workers.

1992 CAN!)Ii)ATE CLINTON CALLS FOR EXPANDING EITC AND RAISE
MINIMUM WAGE TO MAKE WORK PAY. In 1992, President Clinton proposed
expanding the Earned Income Tax Credit and raising the minimum wage to keep pace with
inflation in'order t¢ ensure that no parent who was willing te work full-time would have to
raise their children in poverty.

. In Putting People First, Presidemial Candidate Climon and Vice-President
Candidate Gore proposed 1o “increase the minimum wage to keep pace with
inflation.” {p. 127} -

* In the Clinton/Gore Welfare Iuformation packet, Candidate Clinten and
Vice-President Candidate Gore proposed to make the minimum wage a fair
wage. and index it to inflation because "working people shouldn’t have to lose
purchasing power just because of inflation." [Clinton/Gore Welfare Information
Packet, September 9, 1992}

* . On Getober 30, 1992, the Star Tribune wrote that Candidate Clinton wants to
“increase the minimum wage to keep pace with inflation and expand the camed
income tax credit to guarantee no full-time workers lives in poverty.” [Star
Tribune. October 30, 1992]

:
AUGUST 1993: PRESIDENT CLINTON EXPANDS EITC AS FIRST STEP TO MAKE
WORK PAY. In 1993, Presidemt Clinton took the first necessary step to achieving the goal
of ensuring that anvone who worked full-time didn’t have 10 bring up their children in

poverty: he expanded the Eamned Income Tax Credit 1o provide a tax break for 15 million of
our most hard-pressed households.

. In April of 1993, The Washington Post wrote that: “Mr. Clinton’s goal is
ambitious: to make sure that in househoids with children where at least one
person works full-time. the family won't fall below the poverty line. Under
current law, the maximum EITC benefit for a family with two or more children
was scheduled fo rise 1o § 2,000 next year; Mr. Clinton would boost the
maxinmum © $3,370 by 1993, He would also raise the benefits for families with
one child and establish a small new credit for workers without children....On fop
af this, Mr. Clinton would try 1o boost the carnings of the working poor by
hiking the minimum wage.” [The Washington Post, April 20, 1993 -- emphasis
adide{i] »
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IN 1994 PRESIDENT CLINTON FOUGHT FOR UNIVERSAL HEALTH CARE -.
WHICH WOULD HAVE BEEN THE EQUIVALENT OF A MINIMUM WAGE
INCREASE FOR MILLIONS OF LOW-WAGE WORKERS. NONETHELESS, HE
STILL. MAINTAINED HIS SUPPORT FOR A MINIMUM WAGE INCREASE.

JUNE OF 1994, THE WASHINGTON POST WROTE THAT: "From
health-care reform 10 @ higher minimum wage 1o more training opportunities to
increased earned-income tax credits to mandatory fringe benefits. the Clinton
administration wants {0 ingrease dramatically the income security of the more
than 6 million American adults whom it classifies as the "working peor.™ [The
Washington Post. June 26, 1994 - emphasis added]

1995: PRESIDENT CLINTON PROPOSES MINIMUM WAGE INCREASE TO
FULFILL COMMITMENT TO MAKE WORK PAY. On February 3, 1995, President
Clinton pwt forward his proposal to increase the minimum wage from $4.25 10 35.15 over two
vears in 1wo equal steps. This proposal would directly benefit 10 miilion American workers.”

In his 1995 State of the Union, President Clinton called for Congress to
raise the minimoum wage: "The goal of building the mddle class and
shrinking the underclass is also why [ believe that you should raise the
minimum wage. It rewards work. Two and a half million Americans « 2.5
million Americans. often women with children, are working out there today for
$4.25 an hour. In terms of real buying power. by next year that minimum wage
will be at a 40-vear low. That’s not my idea of how the new cconomy ought to
work.

Now, Uve studied the arguments and the evidencve for and against a minimum
wage increase. | believe the weight of the evidence is that a modest increase
does nodt cost jobs. and may even lure people back imto the job market. But the
most important thing is, you can’t make a living on $4.23 an hour. Especially if
you have children, even with the working families ax cut we passed lag year,
In the past, the minimum wage has been a bipartisan issue. and I think it should
be again. So | want to challenge you to have honest hearings on this: o get
together; to find a way to make the minimum wage a living wage. | )

" Members of Congress have been here less than a month, but by the end of the

week, 28 days into the new year, every member of Congress will have eamed as
much in congressional salary as 2 minimum wage worker makes all year long.”
[State of the Union Address to the Nation, January 23, 1995]
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(}n February 3, 1995, President Clinton proposed raising the minimum
vmge from 34.25 te $5.15: "Our job is t create enough opportunity for people
to earn a living if they'll exercise the responsibility to work, That's why we
- fnught so hard to expand the earned income tax credit - a working family tax
cut for 15 million families - in 1993; precisely why we're calling on Congress
today 10 raise the mimimum wage 90 cents w $5.15 per hour.

" The only wav 10 grow the middle class and shrink the underclass is to make
work pay. And in terms of real buying power, the minimum wage will be at a
40-year low next vear if we do not raise it above $4.25 an hour. [f we're
Serious- let me say this, too, emphatically- if we are serious about welfare
reform, then we have a clear obligation to make work attractive and to reward
people who are willing to work hard..

I{ in 1990, because the minimum wage had not been raised in such a iong time,
a Republican president and a Democratic Congress could raise the minimum
wage. surely in 1995 - facing the prospect that work, full-time work. could be
at a 40-vear Jow in buying power unless we act - a Congress with a Repubiican
matority and a2 Democratic president can do the same for the American pecple.”

{Ananouncement by Prmdem Bill Clinton of Minimum Wage Increase, February
3 29951

JUNE, 1995. At town hall meeting with Speaker Gingrich. the President
reiterated his support for a minimum wage increase: “The reason that [ am
tor it is that [ believe that -- first of all, I know that a significant percentage of
people on the minimum wage are women workers raising their kids on their
own, And I just believe that we shouldn’t allow - if we don't raise the
minimum wage this year. then next year. after you adjust for inflation, it will
be at a 40-year low...

And | believe, if you go back to when they did it when -~ the last time it was
done was, when, "89 or something, I think. on balance, we did fine as a result of
doing it. And I think we should do it again. {Remarks by President Clinton,
Speaker (ingrich at Sentor Center in Claremont, NLH., June 11, 1995]

In May 1998, President Clinton calls for minimum wage incrense: "I believe
it is especiaily important to women that we raise the minimum wage this year.
Women represent three out of five minimum wage workers, but only half the
work force. [ have done everything | counld to create a climate in which people
are encouraged to be successful parents and successful workers. [ beiieve that.
That's what the Earned Income Tax Credit was all about in 1993,., But #t isn’t
encugh, If we do not raise the minimum wage this year, next year it will be in
real doflar terms, the lowest it has been in 40 years, Now that.is not my idea of
what the 21st century American economy is ail about. [Remarks at Women’s .
Bureau Reception, May 19, 1995]
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. ' On Labor Day 1995, President Clinton tells California that the minimum

. wage should be raised:"] also think we ought to raise the minimum wage. Let

«me tell vou. if we don't raise the minimum wage this year. on January the lst of
"next year. owr minimum wage in terms of what the money will buy will be at a
40-vear low. | want 2 high-wage, high-growth. high-opportunity, not a hard-
work, low.wage 21st century. And [ think you do, t0oo. And that's what we
ought 10 do.” {Remarks at the Dedicanion of California State University at
Monterey Bay in Monterey, California. September 4, 1993]

1996 PRESIDENT REITERATES HIS CALL FOR AN INCREASE IN THE MINIMUM
WAGE

N . Speech to Keene State College, New Hampshire. "[A]mong the greatest
heroes in this counury are the people who work 40 hours a week and do their
best to raise their kids and only make the minimum wage. If we do not raise
the minimum wage. this year it will drop 10 a 40-vear low in terms of what »t
will buy. There is always a fot talk in Washington about family values. IU's
hard to raise a famtly on $4.25 an hour. Let’s raise the mimimum wage.”
{President Clinton. Keene, New Hampshire, February 17, 1996] )

. 1996 State of the Union Address. "More and more Amenicans are working
hard without a raise. Congress sets the minimum wage, Within a year, the
. minimum wage will fall to a 4-year low in purchasing power. Four dollars and
, . 25 cents an hour 13 no Jonger 2 minimum wage, but millions of Americans and
: - their children are trying to live on it. 1 challenge you to raise their minimum
wage.” [President Clinton, State of the Union Address to Congress. lanuary 23,
1996} :
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rempliation of compensation. Walling
v Portland Termingl Co, 330 U5
148, 91 L Bd 809, 67 8 ('t 639, distin-
guished. The fact that the associates
themselves protest coverage under
the Act is not dispositive, since the
test of employment under the A is
one of “ecomomiy reality.” And the
fact that the compensation i priv
marily in the form of benefits rather
than pash is immaterial in this con-
text, such benefits sirply being
wages in another form.

% Application of the Act to the
Foundntion does not infringe on
rights protectad by the Religion
Clauses of the First Amendment,
The Free Exercize Clause.does not
reqitice an exempticn fTom & govern-
mental program uniess, st & mind-
mum, inclusion in the program eciw.
ally burdens the claimant's freedom
to exercise religious righis. Here,
singe the Act does not reguire the
pavizent of cash wages and the asso-
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and charnity.” The Foundation does
ot solicit contributions from the
publie, It derives its income largely
from the operation of a number of
ecormmercial  businesses, which in-
chude service atations, resil glothing
and grocery outlets, hug farms,
roofing and electrical construction
companies, a recurdkeeping com-
pany, 8 motel and companies en.
gaged in the production and distn.
bution of c¢made.! These activitieg
hpve been supervised by petitioners
Tony and Susan Alsme, president
and secretary-greasurer of the Foun-
datinn, respectiveiy? The businesses
are sraffed largely by the Founde-
tion’s “masociates,” most of whom
were drug addicts, derelicts, or erim-
inals before their conversion and
rehabilitation by the Foundation.
These workers receive no cash sale-
ries, but the Fousndation provides
them with food, c¢lothing, shalver,
and other benefits. .

ciates received wages in the form of =3
benefits i exchenge for working in
the Foundation’s busineases, applica.
tion of the Act works little or na
change in the assooiates’ situation;
they may simply continue 1 be paid
in the form of benefits, But aven if
they ware paid in cesh and their
religious beliefs precigded them
frem accepting the statutory
smount, there is nothing in the Act
to gprevent them from volumtprily
returning the amounts to the Foun.
dation. And since the Act's reecord-
keeping reguirements apply only to
ecommercinl  activities undertsken
with a “business purpose,” they
would have no impant on petitioners”
gwyi evangelical agtivities or on indic
viduals engaged in volunleer work
for other religious organivations.

722 ¥24 397, affumed.

White, J., delivered the opinion for
& unanimous Uours. N

b

”
e
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APFEARANCES OF COUNSEL
Roy K. Gean, Jr., argued the cause for petitioners. __ pmusag
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Briefs of Counsel, p 814, infra,

QPINTON OF THE COURT o

Justice White delivered the opin-
ion of the Court,

[ta, a3} The threshhold question in
this case is whether the minimum
wage, vvertime, and recordkeeping
requirements of the Fair Labor Stany
dards Act. 52 8tas 1060, as amended,
25 USC §301 et seq. [28 UBES
§§ 201 et seq.}, apply to workers ene
gnged in the comrmercial

f471 US 2003
activities of
a religious foundation, regardiess of
whether those workers c¢onsider
themselves "employees.” A second-
ary gquestion is whether applivation
of the Act in this context violates

282

tion, the Almrmos, and Larry fa
Roche, whe was then the Founda.
tion's vice president, alleging viola-
tions of the minimum wage, over-
time, and recordkeeping provisions
of the Fair Labor Standards Act, 28
USC §§5208(hy, 207(a), 2il{e}
2i8(aX2), {a¥3} {29 USCS §§ 2080b),
207(w), 21, Z¥5(aX2), (aX5), with
= Tegpect {0 approximately 300 associ-
I ates* The United Stetes District
@ Court. for. the -Western Disteics of

the Religion Clauses of the First :
Amendment. .

H

The Tony snd Susan Alamo Foun-
dation is a nonprofit religicus orga-
nizavion incorporated under the laws
of Catifornia. Among iis prifhary

TONY & SUSAN ALAMO FOUNDN. v SEC. OF LABOR
471 U5 200, 96 L 4 2d 978, 106 5 Cr 1953

Arkansas held that the Foundation
was an  Centerprise”  within the
meaning of 28 USC §203{} {29
USCS § 2031}, which defines that
term as “the related activities per-
formed . . . by any person or pers
sons for a common business pure
pose,” 567 F Sopp 556 (1883L The
District Court found that despite the
Foundation's incorporation as & nen-
profit religious organization, its busi-
nesses were “engeged in ordinary
eomprgreial sctivities in compedivion
with other commercial businesses.”
id., a3 §73.

The District Court further ruled

that the associates who worked in
these businesses were “employees™
of the Alamos and of the Foundation
within the meaning of the Act The
associates whe had testified st irial
had vigonrously protesiod the pay-
ment of wages, asserting thet they
congidered  themselves  volunteers
who were working ondy for religious
and evangelical reasons. Neverthe
tess, the IMsiriet Court found that
the assccimtes were “entirely depen-
dunt wpon the Foundation for long
perieds.” Although they did nov ex-
pect compenzation in the form of
ordinary wages, the Disuriet Oourt
found, they did expect the Founda-
tion to provide them “food, shelter,
clothing, transportatios and medical
benefits.™ Id.. at 562. These benefits
ware simply wages in another form,
and under the “geonomic reslity”
test of employment, see Goldberg v

purposas, a8 stated in Rs Articles of
Incorporation, are to "establish, cop
duct and maintain an BEvangelisuc
Church: to conduet religious ser-
vices, to minister to the sick apd
needy, to care for the fatherless and
to roscus the fallen, and generally W
do those things needful for the prev
moriory of Christian fajth, virma®

* L App to Brief for Putitivners 2,

- % The Bistrict Court found that the Foun-
dating operetes 4 businesses in Californis, 30
ineshon i Arkensas, 3 businesses in Ten
Rewsee, snd » motel in Tempe, Arizona. Sew
87 F Sizp 556, 563-561 (WD Ark 198) The
sndation ala receives income from the
ons of ite aseociates. Id, at 562

% Sussn Alamo was pamed as & dedondant

and #4 & pedvipner {n this Cwsrs, but died
after the st was led

4. The Sueretary sise charged petitionars
with faifing to pey oyeriime wages 10 tertain
“parkide” employees. Tha District Qourt mede
fimdings regerding these olaims, afl bez oo of
wiich was upheid by the Court of Appesis.
The parties have not sought review of that
portion of the fedgraent.

233
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{1.S. SUPREME COURT REPORTS

Whitaker House UCeoperative, Ine

386 Us 23,
{471 US 28]

33,6 L B4 24 100,81 8
Ct 933 {1961.* the associntes were
emplovees. The Diswrict Court- alse
rejected petitionery’ arguments that
spplication of the Act to the Founda.
tion viplated the Free Hxercise and
Establishment {lauses of the First
Amendment, and the rourt found no
evidence that the Secretary had en-
gaged in uncopstitutionad disorimi-
nation against petitionsrs in bring-
ing this suil
The Court of Appeals for ths
Eighth Cirenit affirmed the Disvrict
Court's holding as_to lisbility, but
vacated and remanded as to the ap
propriste remedy. 722 Fid 897
{1984).” The Court of Appeals empha-
sized that the busiiesses operated by
- the Foundation serve the general
public, in oompetition with other
entreprenenrs. Under the “economic
reality” test, the eourt held,

i wonld be difficult to conclude
that the cxtensive comsmercial en-
terprise operated and controlled
by the foundation =as nothing bus
a religious Hiurgy engaged in

. - =, b FE

85 LEd M

bringing good news to a Jpagan
worid. By entering the stonomic
arens and trafficking in the muar

ketplace, the foundation has sub. .

T jected itsedf to the standards Con.

gress has prescribed for the benefit

af epnplovees. The '
471 IS 2853 .

requirginents of
the Fair Labor Standards Act ap-
ply io its laborers.” Id., at 400,

Likce the District Jourt, the Court of
Appeals alwe rejected petitionery’

. constitutional claims. We granted

certiorari, 469 U8 9145 23 L Ed 24
226, 105 § ©f 290 (1984}, znd now
affrm. -

-

1

[1b, 31 In order for the Founda.

tion's commercial activities fo be
subject to the Fair Labor Standards
At two conditions must be satisfied.

_First, the Foundation's bisinesses

must gonstitute an “felnierprise en-
gaged in commerce or in the produc.
tion of goode for commerre.” 9 USC
§ 205(s) [28 USCS § 208s31* Second,
the associates must be "employess”
within the meaning of the Act

5., See abss United Staves ¢ Silk, 231 US
04, 713, #1 L Bd 1757, €7 & Cu 463 M)
Putherford Food Corm + Melomb, 331 US
123, 72¢. 91 L Ed 17T 5T § O MTE (1847}

S The Ikstrict Court enjoined pmtitionsrs
from feiling Lo cempiy with the Am and or

— dored that sl former amsociates and others

who had worioed in the businesses sovered by
he Act be advised of their eligibility o sub
mit 4 claine ro the Secretary.-The Secremary
was 0 submis a propossd Ending of back
woges due esch ciaimant, “bess spplicabls
benefity” that had bees yrovided by the Foun.
dation, 587 F Supp, at 577 The Secretary
appenled the rersedinl portions of the DHstrict
Conrt's arder,

7. $ee o §, supra. The Court of Appeals held
chuse the District Oours ahowid have caiculstemd
hack wagw due instesd of requinng assicisies
to initiate backpay prooewdings 133 Fld, w
404405, O regussd in an unpubiished order,

BT 3

the Hzoriot Court identifled specific asmovintes
due bark wages and ordered the Secrvtary to
shmit & proposed judgment. Followingy this
Lourcs graot of & writ of certiorary, the Dis
tricr Court "sdminiscmtively terminwts{dl”
the agtizn pending this Court’y decision. Briel

for Regpondient 12, n &

%, Empioyment may be coversd under the
Ast pursuast to either “individusl® or “eater-
prise” covernge. Prior te the introdurtive of
enuerprise coverage in 1881, the only individ-
uals coversd under the Act were those en-
gaged directly in interstate commerce or
the praduckion of goods fr inergtats Come
motee,  Ercerprise  coverage  substantially
brondened the soppe of the Act to inciude any
empiovee of an enterprise engaged o ster
mate cemmerce, a3 defined by the Ao, The
Secretary idid not proceed on the basiy that
the asmeelates nye within the scope of individ
ual soversge.

SUEREN L
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' TONY & SUSAN ALAMO FOUNDN. v SEC. OF LABOR

471 US 200, 88 L Ed 24 276, 108 S Cy 1953

While therstatutory definition i ex-
eeadingly broad, see United States v
Rosenwasser, -328 US 360, 362-383,
89 [, E4 301, 65 S €1 205 {1948), it
does have its limits. An individual
whe, “without promise or expedts-
tion of compensation, bui solsly for
kis personal purpose or pieasure,
worked In activities oarried on by
sther persons sivher for thair plea-
sure or profit,” is outside the sweep
of the Ast. Walling v Portland Ter-
mipal Co, 330 US 148, 158,91 L Bd
f0G, 67 8 Ct 639 {18473

A

[1¢] Petitionsrs contend that the
Foundation- is not an “enterprise”
within the meaning of the Act be-
oause ity activities are

(471 13 2961

net performed
for “a cormmon business purpose W
in support of this assertion, petition~
erg point o the fact that the Inter-
or! Revenue  Servive has ceriified
the Foundation ss tax-exempt under
26 USC §501(e)oy {26 USBCS
§ 501X 8Y], which exempty “any . . .
foundation . . . o i and oper-

sted exclusively for religious, chari.
table, scientifie, testing for pubiic
safety, literary, or educational pur-
poses.”’?

The Court has consistently con.
strued the Act “liberally to appiy w0
the furthest reaches consistent with
congressional direction,” Mitehell v
Lublin, McGaughy & Associates, 358
S 207, 211, S L BEd 28 243 79 8 Ct
280 (1959), recognizing -that brosd
coversge s sssentinl to meccomplish
she poal of cutlawing from interstate
commerce goods prodused under con-
ditions that fall Dbelow minimum
standards of decency. Powell v
United States Cartridge Co. 338 US
497, Big, 94 L. Bd 1017, 70 8 04 755
{1950L" The statute contains no ex-
press or irplied exception for com-
mercial aotivities conducted by reli-
gious or other nonprofit organiza.
tions, 2

f£71 US 297
and the agenecy eharged with
its enfurcement has consigtently in-
terpreted the siatiute to reach such

" businesses. The Labor Department’s

regulation defining “business pur-
pose,” which is entitled to considern-

%, "The Conrt of Appeals orpitted this second
step of the inguiry, although it wendoned in
pusaing thint the assciatey expected to receive
and were dependemt on the inkisd bensfits
22 F2E, gt 300, The District Court'a findings
on this guestice ara sufficiently <lesr, how-
over, that a remsed is guneorary.

16. Bectisn 203(r) defines “entarprize” in
pertinent part as
“the rvelated activities performed (elther
throngh vuified operation or sosmeon contold
by any persoo. or persaps for & comemon bud-
sy purpose, snd inciudes all such agdvities
whether performed in one of wore extoblish-
meats or by one of more corpurate or other
stgenizntionsl units including departosents uf
an pmrablishment operatsd through leastng
arrangerapnta, but shall pob include the re
leted activities performed for sach enterprize
by un independent sentrrcton.”
Petitionnre do not dispute thas the Founda
‘" verivus activities  are  petformed

T

Y .. . commen control.” Ner do thay
guarrel with the DHstrics Court's finding thuse
the Foumdarion's annusl groes vobamae of sales

exceeds $250.000, o8 required by & 200sX1)

Bee 557 F Supp, at 361,

11, The Imternal Revenue Service has ap-
perently oot dewermined whether petitdoners’
comumercial  activitias sre “unmlated Busi-
ness” sulect to bexaiion- under 26 USC
65 511-518 126 UISCS 4§ 511513 See App to
Brief for Petitipners 14; Ty of Oral Arg 36

12, Sew alwo Gﬂing v Whitaker Houoe
Coaperstive, inc, 366 US 28 8 1, E4 24 100 #1
& Cr 933 (1981iy Hetherfned Food Corp v
Melomb, 380 US 722, 81 L Bd 1172, 87 5 ¢
1458 {1847y Unitad States v Bosepwasasr, 325
1% 360, B8 {, £4 301, 65 3 (1t 294 (19450

13 CF Powell v United Staves Cartridge Co.
359 US, st 517, 8¢ L B¢ 1017, 70 & &1 756
taxamptinns fries the At are “aarrew and
specifie,” implying that “emplorees not thus
exammpead . . . remadn within the &™),

ane

vy ma
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{1.5. SUPREME COURT REPORTS

Whitaker House {looperative, inc.

366 US 28,
{471 US 204}

33, 8. Ed 2d 106,81 8
Ct 833 (1961)}* the sssociatng were
employees. The District Court slso
rejacted petitivness’ arguments that
appHeation of the Act to the Founda-
tion viclated the Free Exercise and
Establishment Clauwses of the First
Amendment, and the court found no
evidence that the Secretery had en-
gaged in unconstitutional discrimi
nation against petitioners in bring-
ing this suit*

The Court of Appesls for the
Eighth Circuit affirmed the District
Court’s holding as to lsbility, but
vacated and remanded 8s to the ap
propriate remedy. 722 F2d 367
(19842 The Court of Appeals empha.
sized that the businesses pperated by
- the Foundation serve the geoeral
publiz, in rompetition with other
enirepreneurs. Under the “economie
reality” test, the cyert held,

it would be diffienit to ¢onclude
tha: the sxfensive vommercinl en-
terprise opersted and controlied
by the foundation was nothing but
a religious liturgy eoguged in

85 L Bd 24
bringing good news w a pagan
world, By entering the egonomic
arens and traficking in the mar

ketpiace, the foundation has sub .

iected itself to the standards Con.

gress has prescribed for the benefit

of empioyvess. The
(471 Us 385}

reguirements of
the Fair Labor Standards Ast ap-
ply 10 its laborers.” Id, at 400

Like the District Court, the Court of
Appeals also rejected  petitionsry'
gonstitutional cisims. We granted
certiorari, 450 US 918, 83 L Ed &d
226, 105 8 Ct 290 (1BR4), and now
affirm.

54

{th, 31 In order for the Founda-
tion’s comusercin]l activities to be
stibject to the Fair Labor Standards
Aut, two conditions must be satigfied,
Firgt, ihe Foundabion’s businesses
must constituée an “[emterprise en-
paged in comumerce oy in the produc-
tion of goods for corameree.” 20 USC
§ 208(s) [29 URLS § 20301 Second,
the associates must be "employess”
within the meaning of the Act

5 Bes 2lso United Stares v Sidk. 381 U5
704, 713, 83 1, B4 1757, 67 § 4% 1483 (3dTy,
Ritherford Food Corp. v McCoeb, 831 US
e, T8, 011, E& 177 67 S G 1473 184N

&, The Idstrick Court smjeined petitioners
from fafling o owmply with the Aot sod o
dored that all former wasociates and othery
whe had worked in the Dusinessss oversd by
the Act be advised of thejy eligibility 1o subs
ot s claim o the Setvetary. The Seoretary
was o submit 8 propewed Onding of back

due each claimant, “lem applicabie
benefits™ that had been provided by the Foun-
dation. 587 F Sugp, at 577, The Secretary
appealed the remedial portions of the District
Courys geder.

7. Bee n 8. supra. The Court of Appenls held
that the Distrigt Court should heve cnicelnted
back wages dtie instead of requiring gssotinies
to inisiste beckpay procesdings. TR F2d, =
404405, Tin recnand, o oan wipablished onder,

e

the Districs Cours Memtified specific aamgeiates
due hack wages and ordered the Sedrotnry i
submit s propoeed judgment. Following this
Court's greps of & writ of certiorsrd, the Dl
triee Court "administratively  terminatefd}”
the ection pending this Couwrt’s decigion. Brief
for Respendent 1% n 8.

4. Fraplovment may be covered under the
Axt pursuznt W either “individeal™ or “eutes
prise™ coverage. Privr 1o tha introdustion of
enterprise soverage in 1961, the oniy individ-
uals covered under the Act were those er
waged dirsetly in lnterstate commerts or i85
the preduction of goods for intenstate ourde
meree,  Enternrise coverage submtantiaily
broadened the seope of the Aot 1o inciude Aty
employee of ap enterprise engaged In inser
shaty fomsercs, ns defined by the Ast. The
Secretary did not proceed on the basiy that
the amsocintes are within the scope of individ-
usl covarage.

TrEria haeie
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471 US 296, 85 L Ed 2d 278,108 & & 1908

Whils the statutory definition is ex-
ceedingly broad, see Uinited States v
Rosenwasser, 323 US 360, 362383,
80 1 Ed 301, 65 § (b 295 (1945), it
does have s limits. An individual
whe, "without promise or especta.
tion of tompensation, but solely for
his personal purpose or pleasure,
worked in activities cprried 4n by
other persong either for their ples-
gure or profit,’ is cutside the sweep
of the Act. Walling v Portland Ter
mingl Co. 830 US 148, 152, 91 L 84
808, 87 8 £ 639 {19473

A

[1¢] Petitioners contend that the
Foundation is not an “enterprise”
within the meaning of the Act be
cauge its activitiey are

{471 U8 296]

not performed
for “a common business purpose.”?®
in suppors of this assertion, petition.
£rs point to the fact that the Inter.
nel Revenue Service has certified
the Foundation as tax-exempt under
28 USC 8501ed3) (26 UBCSE
§ BU{eX31], which sxempis "any . . .
foundation . . . organizd and oper-

ated exclusively for religious, char
table, scientific, testing for publk
safety, Iiterary, or educational pur-
pagea, '

The {ourt has consistently cone
gtriued the Azt “liberally o apply w
the farthest reaches consistent with
congressional direction,” Mitchell v
Eublin, McGaughy & Associntes, 358
UE 207, 211, 3L B 2d 243, B S e
280 {125%), recognizing that broad
coverage is essential to accemplish
the goal of cutiswing from interstate
commercs goods produced under cone
ditions that fall below minimum
standards of decency, Powell v
United States Cartridge Co. 339 US
497, 518, 94 L Ed 1017, 70 8 €L 765
{19500, The statute contzins nn ex-
press or implied exception for com-
mercial setivities ¢onducted by reli-
gious or other nonprofit organiza-

tions,®
[471 US 2973

and the agency charged with
its enforcement has consistently in-
terpreted the stalute to reach wuch
businessex. The Labor Department’s
regulation defining “business pur-
pose,” which is entitied o congidera-

% The Court of Appeals daxittad this wecond
weep of the foguiry, sltheugh i mentioned in
pamsing thnt the sssoriates expected 20 recaive
znd were dependant on the in-kind beneofits.
722 Fid, st 399, The District Court's Sadingn
on this question are sufficientdy clear, how.
ever, that & remand b1 dopecesary.

I8 Bection 203} defines “enterprise” in
pertizeny gart za
“the relnted axsivities perfermed  ieither
thrvugh unified opevation vx common costrol}
by =ny person or persons for a commen busic
ness purposs, axid inciudes il such activities
whether performed io une or mare sstablish-
miTEs or by ene or more corporate or other
organizational units iciuding deparunents of
&0 establindunent operated through leasing
Brrapgernenta, but shall not incipde the re-
nctivities performed for yuch entarpnise
by #2 independent contraator.”
9&liﬁmew do not dispate thetl the Founda-
Uon's  warious  sctivities are  performed

“shrough . . . sommen conteol™ Nor do they
guarrel with the Derrier Qourt's finding that
the Feundarion’s anaual groes vobume of ssies
excesdy $250000, 89 required by §20305X1).
Sew 587 F Supp, 2t 361,

i1 The Internel Hevenue Service has ap-
purently no determnined whesher perivioners’
sosrunercial  activitiss  are “unreleted  busi-
neas" subj te Ctaration under 28 USD
£5511.513 (26 LIBCE S 511813} See App W
Brief for Peritioners 14: Tr of Oral Arg 30.

12 Sew alse Coldberg v Whitaker House
Cotperative, Ino. 366 U5 28 81, B4 24 100, 81
§ €t 4933 {1981y Rurherford Food Corp. +
MoComb, 33 S T2, SI LES 1ITT2 €7 5 Ct
1478 (15 TY, (nited Brates v Hosenwaswer, 323
118 380, 89 1, B4 301, 85 SOt 295 (19483

13. Cf. Powell v United States Certridge Co,
338 S, st 517, 84 L Ed 1007, #6 8 £ 188
exemptions from the Aol are “nareew and
specifie,” {mplying that “smoloyees not thus
exarngied . . . remain withiz the Act™.

e
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bie weight in constraing the Agg
explicitly siates:

“Activities of eleemosynary, veli-
gious, or sducational organization
igic] may be performed for a busi-
ness purpose. Thus, where such
grgpanizstions engage in ordinary
comgnercial activities, such as ope
erating a printing and publishing
plant, the basiness activities will
be tremted under the Act the same
as whan thay are parformed by
the ordinary business enferprize”
26 CFR § 779.214 (1984)

SGee also Marshall v Woods Hole
Ceeanographic  Institotion, 488 ¥
SBupp 709 (Mass 1978y Marshall v
Eiks Club of Huniington, Inc. 444 F
Supp 957, 967868 (SD W Va 1977
Cf. Mitchell v Pigrim Holiness
Church Corp. 210 F24 878 (CAT),
cert demied, 347 UUS 3180138, 88 L K4
1138, 74 § Ct 867 (1554).

The legislative history of the Ast
supports this administrative and ju-
dicial gloss. When the At was
broadened in 1861 to cover Yenter..
prises” ss well ns individuals the
Benate Lommittee Report indicated
that the activitizs of nonproft

85 L Bd 20

groups were excluded from coverage
only insofar as they were not per.
formed for a “business purpose.’t
Some illumination of congressional
intent iz provided by the debate on &
proposed  floor  smendment  that
would have specifically ezeluded
from the definition of "employer,”
gsee 28 USC §208¢hH 25 USCS
§ 293(d)), organizations qualifying for
tax exemption under
{471 US 2983

26 USC § 501 (cX3
{26 USCS §503ex30® The Hoor
manager of the bill opposed the
amendment because it might have
been interpreted to “glo] hevond the
language of the [Committee] report”
by excluding a “profit-making vorpe-
ration gr company”’ owned by "an
eleemosynary institution.”s The pro-
ponent of the failed amendment
gountered that it would not have
exchuded “& church which hes a
business operation on the side™”
There was thus broad tongressional
consensus that ordinary commercisl
businesses should not be exempted
fram the At simply because they
happened to be owned by religious
or cither nonprofit arganizations®

14. The Benaste Committee Repors, i dis-
vassiag the “oomumen business parpose™ e
tulrement, sTEle8
[Fihe definition would nol include shuwrmoyy
rary, religious, or edueational organizations
ot opwrated for profit, The kay werd in the
definition which supportz this ontlusion iy
the word Timiness.” Aetivitics or Organizs-
tions of the type referved . ¥ they are a0t
vperatad fur profit. are net sctivities per-
formed for 8 "bosiness’ purpoze.” 8 Rep No.
AT, B6Lth Cong, 2 Sese, 28 (1960). . -

148, 108 Cong Rec 257 (19601
18, Ibid, treusarka of Sen. Kennedyl

17, M., st 18703 (remarks of Sen. Goldws-
terl. "Fhe fedlowing year, when the expension
of the Feir Labor Standards Aot was again
constdarsd and this tioe enscted, Bensopr
{iartis the snme amendment thar
Benaor Goldwster hed uvsuccessfully inteo-
dured. The amemiment Wis onte oo rpe
Jucredd, Senutor MeMsmora, Chairmen of the

286

Senate Fducation and Laber {omumitiee, ap-
posed the smndment on the ground that i
wiald remove from Lhe protection of the At
employees of nonproft orgsnizations  whe
wire engeged in “activitien which compwia
with private industry to such a degree thst
the sompetition would have o very sdverss
effort on private indostey, . ., When such
industey cames inta competition in the mar
ketplace with private industry, we say that
their werk i nod charitable organization

work" 1BY Ceng Rec 8255 (15617, See alop HR

Rep No. 75. 87th Uong, 1x Sess, B (16615 5
Rep N6 345, 3Nk Cong, st Sess, 41 {1961

3. Because we perveive oo “signifosnt
risk™ of an infringement o First Amendmest
righte, see infra. at 303.306, 85 1 EQ 24, =t
229291, we ¢ vot Tequire any clearer expres
sion of congressions] intent 10 reuiate thime
activities. See MLRB v Catholic Rishop of
(hiengo, 448 US 480, 500, 58 L B4 24 533, 99
B 1513 ai5Tm).
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TONY & SUSAN ALAMO FOUNDN. v SEC. OF LABOR
471 US 290, 85 1. K 2d 278, 105 5 Cx 1853

(4} Petitioners further contend
thet the various businesses they op-
erate differ from “ordinary” com-
mercial businesses because they are
infesed with g religious purpose. The
husinesses minister to the needs of
the associates, thay contend, both by
providing rehabilitation and by pro-
viding them with food, clothing, and
shetter. In addition, petitioners ar-
gue, the businesses function as
*churches in disguse”—vehicles

§471 18 289)

for
preaching and spreading the gospel
to the public. See Brief for Petition
ers 27.28., The charsuterization of
petitioners' businesses, howevar, is 2
factuzl question resolved against pe-
titioners by hoth courts below, and
therefore barred from review in this
Court “absent the most exzeptional
circumstances.”™ The lowsr courls
clearly took account of the religious
aspects of the Foundstion’s endeav-
ors, and wers porrect in sorutinizing
the activities st issus by reference to
gbiectively mscertainable facts con-
cerning their nature and scope.-Both
courts found that the Foundation's
businesses serve the general public
in competition with ordioary com-
mercinl enterprizes, see 722 Fod, at
400; 567 F Supp, at 573, and the
payment of substendard wages
would undpabledly give petitionars
and similar organizations an advan-

“tage over their competitors. It s

expitly this kind of “gniair methed
of competition” that the Act was

intended to prevent, see 20 USC
$ 202X (28 USCS §202(ak3)), and
the admixture of religious mativa.
tiony does not alter a business’ effect
On SO Merte,

B

{14} That the Foundation’s com.
mercial activities are within the
Apt's definition of “enterprise” does
not, % we have noted, end the in-
quiry. An individual may work for a
covered enterprise and nevertheless
nut be an “employes.” In Walling v
Portland Terminat Co. 330 US 148,
g1 L Bd 808, 87 § Oy 639 {1947}, the
Court held that individusls being
trained as railroad yard brakemen—
individuals who unguestionably
worked in "the kind of activities
povered by the Act™—were n&t
“ernployees.” The irainees enrolled
in & course lasting approximately
geven or eight days, duving which
time they 4id some actusl work

{471 US 308

under ciose supervision. If, after
ecompletion of the training period,
the trainees obtained permanent em-
plovment with the railvoad, they ree
veived @& retroactive allowance of
four dollars for ench day of the
course, (Mherwise, howsver, they
neither raceived or expected any re-
muberation. Id., at 150, 8 L Ed
M, 67 S Ct 688 The Court heid
thaet, despite the comprehensive na-
tire of the Act’s definitions® they
were “obvicusly pot intended to

13. Branti v Finkel, 445 UB 807, §12, o 6,
£2 L Bd 24 574, 100 8 O 1287 (1980

20, B30 US, w150, 91 LEJB0E, 5T S 0
€39, Since Walling was decided before the
sdvent of “snterprise coversge,” see o B, su-
Pra, the Court's remark fuwst Bave been
Premimed on the fact thad raiirosd braksmen
wark divecily in intorstate commerce,

L The Act defines “amploy” a¢ ineluding

"o suffer or permit to work” smd “employee”
as {with ¢artain sxeptiona not refavant herel
“any individusl employed by an smployer.”
29 TS0 §% 2030 (el (29 USCS 45 208G, (el
See Ratharford Food Corp. 331 US, st 728, &1
1 B4 1172 67 S £t 1473 Rosenwesser, 323
118, ot 352.963, 55 L Ed 304, 88 5 Ot 205, snd
n § {quesing Sen. Black g stating that the
termy Vemaplovee™ had been given “the broad-
eat definitivn that has ever been inthuded in
any one acs,” ¥t Dong Rec 7667 (1B2EL

287
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- gtamp ail persons as employees who,
without any express or 1mplied com-
pensation - agreement, might werk
for their own sadvantage on the
premiges’ of apother.” The trainees
were in murh the same positien as
students in a school, Considering
that the trainees’ smployment did
not  “wontempinis COmpernsn-
tion,” and aceepting the findings
that the rzilroads received ™ 'no im-
mediate advantage' from any work
done by the trainees” the Court
ruled that the trainees did not full
within the definition of “employes.”
14, at 153, 91 L Ed 808, 67 8 Ct 638,

Raelving on the affidaviis and testi-
mony of pumerous associates, peti-
tioners contend that the individusls
who worked i the Foundation's
businesses, like the trainees in Port
land Terminal, expected no compen-
sation far their Inbors. [t is tree that
the Disteict Court found that the
Becretary had "failed to produce sny
past or present sssocizte of the
Foundation who viewad his work in
the Foundaiion’s various commerciai
businesses as anything other than
wolunteering' his services to the
Foundation.,” 567 F Supp, at 5627 An
associate charncterized by the Ihs
trict Court as typical “testified con-
vincingly that she considered her
work in the Foundstion's businesses
s part of her ministry)” and that
she did not work for material re-
wards. Ibid. This same

-
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[471 T8 3813
associnte also
testified thas "o one ever expovted
any kind of compensation, snd the
thought is totally vexing to my
goul” App 79.

Neverthpless, these protestations,
however sincere, cannot be disposi-
tive, The test of employment under
the Act is one of “economic reslity,”
gee Goldberg v Whitaker House Co
operative, Inc. 366 UB, 81 33, 6 L Ed
2d 100, 81 & Ct 935, and the situa-
tion here is a far cry from thai o
Portland Terminal. Wheress in Port.
land Terminal, the training course
losted o lttle over a week, in this
case the associates were “entirely
dependent upon the Foundation for
long periods, in some cases several
years.” 567 F Bupp, mt 562. Under
the circumstances, the District
Court's fnding thai the associates
must have expected to recalve in-
kind benefits—and expected them in
exchange for their servicesis cer
tainly not clearly erronepus® Under
Portland Terminal, a compensation
sgreement may be “implied” as well
a3 “express,” 380 US, st 152, 91 L
Ed 808, 87 8 Ct 839, and the fax
that the compensation was received
primaily in the form of bhenefits
rather than cush is in this gontext
immmaterial. These beneSts are, ad
the Distriet Court stated, wages in
another form.™

22, Forwey sssciates called by the Secre-
tary s withesses testifiad that they had bean
“Enad™ hasvily  for poer o performnsnes,
worked on & “commussive” bosis, and were
probibited from obtuining food from the cufe-
terin if they wers gbsent from wowk--even if
the abaence was due to lloess o inclement
weathar, Apn  148.048, 46, 168, 2I8219.
These former assiciates alws testified that
they sometimes worked &3 Jong ns 10 w 1&
hours per duy, 8 or T davs per week This
testimony was oontradicted iy pert by peti
tiohers' witnesses, wha were Curmeni agsodi-
ates. See G8F F Supp, st 582, Even their
iastimeny, howevsr, was somewhst smbiga.
pus, Ann Flmore, for sxample, testified that

248

the thought of receiving tompensstion was

“vexing % {rer} soul” But in the same parar

graph, in snswer 1w & guestion ¢ 15 whether
she expocted the benefits, she statad thes “the
benedits wre just 5 matter of—of ¢ourss, w
went out and we worked for them.” App &
Ki:2 .

2%, The At deflnes “wagy” st istiuding
toard, food, lodiing, and similar benefits cud
wmarily farnished by the employer te whe
employees. As the Tistrier Court §
an emploper 8 entitied 1o oredit for the ves
sonablr cost of these benefits, 387 F Supp, 24
569, 515 see %8 USC §203mi (8 USCS
§ 2080

(il
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471 1S 290, 85 L Ed 2 278, 165 5 (1 1983

{47y TS 30%)

That the associntes themselves vi-
hemently protest coverage under the
Act makes this case unusual™ but
the purposes of the Act require that
it he applied even to those who
would decline its protections. 1 an
exception to the Act were carved out
for emplovees willing to testify that
they performed work “volantarily,”
employers might be able 1o use supe-
rior bargaining power to coerce em-
ployees to make such assertions, or
to waive their protections under the
Act. CF Barrentine v Arkansas-Dest
Freight Systews, Inc. 480 US 728, 87
1. B 2d 641, 101 § O 1437 (1981}
Brookiva Savings Bank v O'Neil, 324
US 697, 89 L Ed 1286, 85 8 Ct 895
(1945} Such exceplions to coverage
would affect many more peopie than
those workers directly at issue in
this case and would be likely w
exert a general downward pressuve
on wages in competing businesses.
As was ohsexved in Gemsco, Inc. ¥
Walling, 324 US 244, 252-254, £8 L
Ed 921, 65 § Ci 605 (1345), it was
theve essentinl w uphold the Wage
and Hour Administrator's authority
t2 ban industrial homewark in the
embroideries industry, because if
the prohibition cansot be made, the
ficor for the entire industey falls and
the right of the homeworkers and

the emplovers to be free from the’
prohibition destroys the right of tha
much larger number of facwory
workeys to receive the minimum
ngﬁ."

Nor iz there any reason to fear
that, as pelifioners assert, coverage
of the Foundation's business setivie
ties wili lead to coverage of volun-
teers who drive the elderly to
church, serve church suppers, or
help remodel a church home for the
nendy. See Brief for Petitioners 24
$% “The Aot resches only the “ordi-
nary commercial activities” of reli-
gious «wrganizations, 28 CFR
£779.214 {1984}, and only these who
engage in those activities in expecta-
tion of compensation,

(471 %8 5063}
Qrdinary vo-
hunteerism is not threatened by this
interprotation of the statute ™

11}

{2b, 5a] Petitioners further con-
wnd that application of the Act ine
fringes oun rights protected by the
Religion Clauses of the First Ameng-
ment. Specifically, they argue that
imposition of the mipimum wage
and recordkeeping requirements will
violate the rights of the associates 10
freely exercise their religion® and

4. O Van Schaick v Cburch of Scentol
oy, 535 F Supp 1125 Odass 19825 Turner v

. Umificarian Churels, 473 F Supy 567 (R 1978}

affd, 50 Fod 488 (CAL 1975 {FL3A claims
brought by focmar church mexmbersh

v . 25 The Selicior Deneral staues that in

determining whether individuals have truly
eotunteared their services, the Dapartment of
Labor considers n variesy of factors, including
the receipt of say benedise fom those for
whoms the serviges are perforined, whetheyr

tien, and whether the services are of the Kind
Crpically amsociated with volunweer work. The
Depariment has i 48 voluritesy ser.
s those of individuais who heip 1o minks

the ncrivity i3 & less than fullsime octupa. .

ter 1o the comfort of the sick, elderly, indi-
gent, infirm, or nandicapped. snd those who
work with retarded or dissdvanteged youth.
Zee Brief fur Responéen: 48, and o 3.

25, [5b} Peiitioner Lesry La Roche is sn
sanotiate snd a formeer vicepresidant of the
Feasndation. The Foundation zise has stand-
ing to rmise shie free exercise chiims of the

* pawseisten, whe sre members of the religious
erganization sy weoll a3 employwes under the
Art. Bea NAAUP v Alshams ex rel Pattersan,
35?{?544&&58459.2!.'&!2& 1488, 76 5 Gt
1163 (19881 Byt of. Donpwven ¥ Shensndoak
Baptist Chureh, 573 F Supp 3% A7RER0 (W
Ve 1983

283
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the right of the Foundalion fo ba-
free of axcessive government entan:

glement in its affmirs. Neither of .

these conteniions has merit. -

i, 2¢1 It is-virtually self-evident
that the Free Exercise Clause does
not require. an eyemption from &
governmental program uniess, at a
minimun, inciusion i the program
sctually burdens the ¢laimant’s free-
dom to exercise religious righta. See,
eg., United States v les, 485 US
252, U58257, 71 L Bd 28 127, 102 8
£t 1081 {1882 Thomes v Rewview
Boprd, Indisne Empioyment Secu-
rity Div. 480 U8 707, T17718, 87 L
BEd 24 624, 101 § ¢ 1425 (1581
Petitioners claim that the receipt of
“wages" would violate the religious
convictions of the associates® The
Act, however, does not require

{47% US 304}

the
payment of cash wages. Section
203(m) defines “wage” o include
“the ressonable cogt , . . of furnish-
ing [an] employee with board, ndg-
ing, or other facilities” See n 23,
supre. Since the associates currently
receive such benefits in sxchangse for
working in the Foundation's busi
nesges, application of the Act will

- Sy

‘85 L £d 24

. v

work little or no change in their
situetion: the associaies may sbmply

ontinue to be paid in the form of

benefits, The religinus sbiection does

‘not Appear to be to receiving any

specified amount of wages. Indeed,
pesitioners and the associgtes ausarg
that the agsociaies” staodard of liv.
ing far exceeds the mininum ® Bveg
if the Foundation were (0 pay wages
in cash, or ¥ the sssociates’ belipfa
preciuded them from accepting the
statutery amount, there i3 nothing
in the Act to prevent the associated
from returning the amounts to the
Foundation, provided that they do s
voluntarily ® We therefore fail to
perceive how application of the At
would interfere with the associnves’

+
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freely exercise their reli-

gious” beliefs. Of. United States v

Les, supra, at 257, 71 1, Bd 24 127,
102 5 €t 1051

173, 243 Petitioners ziso argue that
applicadion of the Act’s recordieep
ing requirements would have the
“orimary effect” of inhibiting reli-
gious activity and would foster ™ ‘an
excessive governmeni entanglement
with religion,”” thersby violating

27, Peitioners poing o the following tesi-
wopy by Tw0 sssotidtes deemed representa-
Live by the District Qo
"And o one aver axpected any kind of com-
pensation, and the thought is totally vexing 1o
sy soul It would defest my whole parpose”
App 79 (bestimony of Ann Elmore),

T belipen it would be offensive 1o me to even
be conpidered o bo forped 2o take 2 wage . . .
{ belinve it ofends my right 10 worship God as
{ choose” Id, nt 6583 (eatlony of Bil)
Loy,

Pevitioners slao argue that she recordkseping
respivemsents of che act, 2 USC §211 3%
LSCS 2311 will burden the exercise af the
essocinten’ relisious beliefs. This imitn rests
on o misreading of the Act. Section 211 im-
poses recordkecping requirements on the em-

250

plover, not on the smplovees.

8. See App 62, 85 Gestimeoeny of Bill Levy
sod Edward Mick) Brief for Petitioners 33
The acvest value of the benefita provided w
masociateg.o matter of heausd dispute below
~~wah duwermined by the District Court 0
everage womewhst over $200 & momih per
agadiate, 587 F Sepp, st 568570,

2%, Counsel for petitionsrs atated wt oral
Bryuaent that the asaociates would either fail
tr ¢laim the backpmy thar was due them of
nitnply Teturs it 1o the Foundstion. Tt of Oral
Arg 25, 4B Cpunsel scpued that this fat
underiined the Secretary's arqument thés be
had g “rompelling inersst” in applying the
Act, By it is alsc indicative of how slight &
change sppication of the Act would effect 32
the current state of affaire.

TONY & SUSAN ALAMO FOUNDN. v SEC. OF LABOR
£71 U8 290, 85 L E4 % 278, 105 5 Oy 1853

the Establishmenti {lause. Dees
Lemon v Kartzman, 403 US 602,
812-618, 29 L Bd 24 745, 81 8 ¢t
2105 (1971 {quoting Walz v Tax
Comm'on, 397 US 884, 674, 25 L EZ
24 887, 90 5 Gt 1408 Q98700 * The
Act merely reguires a govered em-
ployer io keep records "of the per.
sons emploved by him and of the
wages, hours, and other conditions
and practices of amployment main-
tained by him,” 28 USC § 211 {29
US0CS § 2110 Employers must also
preserve these records and “make
such reports therefrom from tirmme
time ¢ the Administrator a3 he
shel prescribe.” ibid. These require
ments apply only W commercial ac-
tivities undertpken with & "business
purpose,” angd would therefors have
no oopact on petitioners’ own evan-
gelical aetivities ¢r on individuals
engaged in volunteer work for other
religlous organizations. And the rou-
tine and faciual inguiries requived
by §21Hc) besr no resemblance to
the kind of goverament surveillance
the Court has previvusty held o
pose an intolerable risk of govern.

went entangiement with religion®
The Fstablishment Clause does not
exempt religious organizations from
such secular governmental sctivity
ms fire inspections and bailding and
goning Tegulstions, see Lemon, su-
pra, at 614, 25 L Bd 24 745, 91 § ¢
2105 and the recordkesping requive
ments of the Fair Labor Standards
Act, while
471 U8 806]

perhaps more burden-
gome in terms of paperwork, are not
significantly more ntrigive into el
gious affairg ™

v

{1¢, 28} The Foundsation's commer-
cial aotivities, undertaksn with a
“eommon business purpose,” are not
bayond the reach of the Fair Labor
Standards Act because of the Foun-
dation’s religious character, and its
aswociates are employees” within
the meaning of the Act because they
work in gentemplation of compepsa-
tion. Like other employees covered
by the Act, the associates are enth
tled to its full protection. Further.

38, [?h] Under the Lomon test, the eritaria
& be esed in determining whether o stisute
vigiates the Epabiishment {lause sre
whether the stayute has & legislative
purpdes; wiether its primsry efact is ope
that peither sdvances nor inkibis refigion
tnd whethay it fostert axomsive goverment
entanglement with religion. 403 US, 22 §12-
613, 26 I, Fd 24 v4E, 83 8 {0 2105, No sne
Bets sontends that she Fair Lebar Standards
At s snything ocher than seculnr purpeses.

3L See Mook v Pittenger. 425 US 343, 4 1,
B 24 27, 95 & €t 1753 (1978% lemon v
Kurtzman, 403 UE 502, 20 1 B4 24 745,91 8
$e 2108 (1970, OF NLRE v Catholic Bishop of

440 TS 490, 58 L B4 24 535, Y S &
33 e,

82. Potitioners wlso argue thas spplicadon

of the Aet w them denies thew egust protee-
Yon of the lsws becamuse the Foundation's
Mesument of its associstes i o different from

Government’y treatment of its own volun.
Wer workers, such By thowe anrolled in she

ACTION program. The respoodant aptly ehar-
acierizes this ¢iakm as “rivolous,” Beief for
Hesponden: 45. The sctivities of federal volun.
teers nre divectly supsrvised by the Govern.
meaz, unbike the agtivites of thowe aileged @0
be volusteering their services o privase ent
ties. Furibermore, work in Covernment vob
unteer programs i “Hamited to activities
whith wouid not otherwise bhe performed by
ampluyed workers and which =il oot sup
shans the hiring of or result in the displses-
ment of 2raployed workers.” 47 LTS § 5044da)
(42 TISCS B S0440mY]. Thow (ongress cpald
mticaally have concluded thet minimum
wage toversgs of guch vohinteers is required
neither for the protection of the solimtesrs
themselves por for the preventios of unfair
competition with privats employery, Petition-
ern have identified ne rewson o sarutinioe the
Governmensn. chasvifieation under any smriter
standard. The Dustrict Court fmnd no avi
dence that the Deparument wis goiing on the
basis of homility w pevitioners’ redigicus be
liefe 507 T Supp, at 574,

241
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Kessler: Jovee T. Murtin

enff\nd the mere resson firms wilf have 10
petition for review of everything in sight"L

E?A’s ANSWENRY  ALgUrmenty against
reading  the § SO0GMINDM  junsdicupnasl
gront this broadly are eguaily elzborate
and do st reguiry full explicasios here,
Suffior it 1o say that we agree thay in node
of the respects saggested by Wastvaen do
the challenped £.PA aetions here consthute
the kind of “determination” conmemplated
by subssoyen {10 We suramarize our rea-
sons b brisfly.

Ar w Zhe sugpestion that grelminery
dxsgppmvai oy EPA of WQA “E"” ang 07
iz houspot lsts cohsditate an “implicis
determination” of genera] faflure 1o per-
?’am the obligation to protecs water quality
impased by § 30202, 1t & snough w nowe
that § 302fa} does no: divectly impose any
such obligation en the staws. It morely
suthorizes the EPA Adminsiraor—nst the
states—ro  estabbisd mare surinpany el
fluent Bmitations than those required by
technology-based Rmiations. See NRDC
v P4, B8 F.2d 156, 171 0051988

Thtt sugypestion that there bes been 8
“determinstion”™ thar the affecied stabes’
waier quality standards are inadenuute,
whith is in mre 2 “determination 93 @ 2
state program submiped under £ 400D is
equafly snspund.  AH ststes have (o devel
op and subimit water guality siandards fot
EPa approval; only sustes thas apple for
the Opporiesity are required o submit
seate NPDES programs.  Review of water
guality standards is committed, whers ap
prepriate 2t all, w the distrier estirts
§ S08HX1Y confers ne jurisdiction t review
EP‘ét approvals and disapprovals of water
quality smandards. Cf Bethivhem Steel
Corp. v. EP4, 338 F2d° 518 t3d CarlBT6)
fne risdiction is courts of appeak): Lnit
ed Srates Steel Lorp. v, Train, 538 P3¢
gz, &{‘f fith Ciet857 Hunsdiennn over
Adminiscrarors approval of wawer quality
standards in diswriet esursi )
_Finall}\ the suggestion that prefiminary
disapproveal of “B” and VO lsg apd psr-a'-
;xm.ls b add 1o them consututes g “deter
minution” as w a stats pragram submizted
coter § 407D} s without meric EPA may
eomest specific limitations s gartjmia}

=4

ctandards §s & "pro

culpation ¢f a0 effluent

permits without drawi :

pertiit  program ::::rwﬁui:;i::?ng;: - Leitation”  within comgrnptation  of

§ 40d}, stases have wo submit aagh sermic 3 5 b)INEY.  This B patendy writhouy
o m&& .

for EPA approval and if EPA objees, ;
may ssye the permit where agreemezi
with the swte is not reached. In sug,
cases, EPA'S issuance of the permit i3 p
viewsble independently of any review of g
EPA "determination a8 © & glate permic 7
program,” wiish Is what § S00Gxivn o 22
abopt. See Chompron 850 F.oday (g
EPA s simply given comparable authority
mzéer § 30406 with respecs w approval or
disapproval of state ICSs, and the review
paths are similar. EPA preliminery disap
gravai af & swte ICS is 1ot & “determim. o
WO 85 to & sLatd permit program o

§ bY@t relates 10 & qni?diffeﬁg
and discrete “progrim”

-

4

B

4] CWa o S00MMINEL 33 USLC
§ LB8AMHEL confers jurisdiction 1o pe
vigw aguncy actions i approving or ;m;« 3
mulguting any efflusat Hmitations or other 3
Timitatisns under fthe CW4i)” .-

Westvace consends that she thablenged
agency attion amounted 19 the promuk
gation of enforceable vemedial messures 'j
for its two mills. bence constituted actos T
subject w review vnder thia jurisdictioal 522
grene.  Specifically, Wastvaco poims @ 5
EPA's lewter notification of i “undet iife
nunding” that the siates wouid issue e
vised permits by the legal desdlines, and e
that it might sebmit a later nofieation
that "EPA intends o issue the IS

_ These statemems require nothing of M
Weatvaeo: they bmpose zo obligatons e (2
forceable by EPA.  As EPA™s jevver learly
states, the puly congeguence of the states’ 2
failure w do snything in respose Wit be
for the EPA 0 promulgare ICBs, an event
that muy gr may not acour.  The jurisdie .
donad grant in § 308bEIXE] cannot be cone
suwued @ cover such prefiminary, condm
gent action by EPA

Finally, aiternativaly, Westvace suggests
that EPA’s proposed finding that Wested
co's mills are discharging into w body sf
water that is not attaining water guebty

TS

T

acteatiy deprmined finally thnr Westvaes's

as EPA points aut even i EPA had

potits neseded more strifigent Ymications
w mest WA ioxie polhition srandards

gwitich it hias nen) that Jecigion would aod

e reviewable a s peint, Such an aeion
under § S04(7) procedures would be campe:
roble 1o an EPA objection 10 2 perrnit i
gued by 2 sute under § 2858, Such s3n
obiection §s ot immediately reviewable,
et st swalt final action in the form of
an EPA perait Bsgamee Champion. 550
road ot 152, 390, The same prineipie must
sppdy o preliminary disapproval of stmas’
w5 wnd “C7 Nats subraitted wnder § 304,

il

Far the reasons above given, we dismigs
e petidons for Teview tor back of jurisdit-
sipy s this time be review the chaibengesd
FCUONS.

Entersd by direction of Cirois Judge
PHILLIPS, with the concurrences of Cir-
euit Judge DONALD RUSSELL snd Cie
cuit Judge KB Hall.

(i 5 pir wimd2a yr¥TER

STy

Elizabeth DOLE, Herreary, $infted States
Deparyment of Labor Egual fenploy-
ment Oppariunity Commission. Plaip-
1y Appeilnes.

¥,

SHENANDOAH  BAPTIST CHURCH:
Caret £. Anderson: Lala Do Clifion:
Loreits £ Dillon: Darothy 3. Dixon:
Alma S Oreener Delilsl F. Gross:
Murparet Harver: Mory Ann Herndon,
Jeffrey P. Kesster: John T, Ressler!

Ehiviey 1.
Eve T. Mardock; Sherry R Padgerts

Antoinett L. Parsons: Barbara . She-
tor: Deonna Bhelaz: Mary Heth Shelor;
An T, Sheltom Ruth Wesselink: Daon.
aa M. Womstl, Defendanis-Appeiiants.

Flizabeth DOLE, Bedretury, United Stages

Trepariment of Lubwe Equai Employ-
ment Opporunity Commission, Plain.
tiffs—Appetiants,

¥,

SHENANDOAH BAPTISET CRURCH:
Caml €. Andersem: leofz D. Ciifuoa;
foress B. Dillon: frorstsy M. Drigen:
Alma S Greene: Delifab F. Gross
Margaret Harvey; Mary Ann Herndon:
Jeffrey P. Kesstern Jobn ¥ Kessler;
Shirley 1. Kessier Joyee T. Sacting
Eva T. Murdack; Sherry R Patdgetn
Antoinette L. Parsons; Borbara G Ble.
tor. Danna Shelors Mary Beth Shelon
Anp T, Shelion; Ruch Wesselink: Don-
na M. Womsck, Defendanis-Appelives.

W, §5-2341, 892368,

Uunited Siates Canrt of Appedls,
Fourth Girewit

Argued Jan, 8, 1880
Decided March 38, 1980
45 Amsnded Aprit 5, 1984

tugeral Department of Labor and
FPagust Feployment Opporrunity Commis
gion sought judgment sgeinst church for
violations of Faie Labor Standards Aet in
operation of school. The United Buates
Dhistrice Court for the Western Uisoriet of
Yieginia, James C. Twrk, Chief Judge, 707
F Supp. 1450, found that the Act applied w
Lhe school and assessed damages. Appeal
and cross appeal wers taken, The Court of
Appasis, Sprovse. Cirenit Judge, beld that
{4} Fair Labor Ssandards Ach apphied 10
ehpreh-operstd sehools and eraployees, {2
apglication of Aw o chureh-operated
schoot did ot vipiate Firse or Fifth Amend-
ment vights of chureh or &3 vanchers sy
employees: and (3 sehoot failed 1w show
that salary differentisl was not based on
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sex or that support szaif provided distin
guishable church and schoo! related iabor.

Affirrmed. 7 .

t. Labor Relations 55128 -
Church-operated school is “enterprise”
within mesning of Fair Laber Standards
Aer. Fair Labor Standards Acv of (1988,
§ e, r}, a5 amended, 28 US.CA. § 2038,
7y U.8.C.4. ConstAmends. 1 5. T
See publicatdon Words and Fhrases
. for other juditial comstructions wnd
tiefinhions.

2, Labor Relutjons €=1128, 1243

Chureh-aperaied school was covered by
minimum wage provision of Fair Labor
Sandards Act despite schoel's dontentios
that schopl was inewericably imertwined
with church and that school employees
were Teally chureh employees. Fair Labor
Seandamis Act of 1938, & &e, 1, a5 amend.
ed, 23 US.C.A, § 20%s, 5 US.CA Cossi
Amends. 1, B .

3. Labor Ra%g::icps L by
Church-opersted sehoo! failed to sup
poes dssertion that s taachers were minis.
1ers and thys exemper from Fair Laber
Standurds Acy teachers performed no sa
cerdotal funetions, did not serve ps ehurch
governors, and did not befong to any clear-
iv delineated religious order. Falr Labor

Srandards Agt of 1938, He. 1l 28 woend .

ed, 28 U.ECA, § 203, 1

3. Labor Relations <2312

Fair Lebor Standards Act applied w0
teachays employed s lay- lemchers in
chureh-operatad private school. Falr Labor
Guandards Aot of 1088, § Se 1), 35 amend
ed. 29 US.C.A. § 203e, 1)

5. Constitutiona! Law @»84,5(12)
{abor Relations $=1088

Applving minimum wage and equal
pay provigions of Fair Labor Standards Act
tn emplovees of chureh-operated shoat fur-
thered the siate’s intrest in assuring equal
gmployment oppertunivies for all and out-
seaighed burden, i any. thet application of
grovisions pluesd oo free exercise of refh
gious beiiefs: fact that schoe! would inenr
ineransis pavroll expenses W coniorm Lo

Fair Labor Standnrds Act requirementy
was nog sert of burden that was detsrmina.
tive in free exercise glaim.  Fair Labor
Siandards Act of 1938, £§ S, ), Gld), as
amended, 29 US04, 8§ 203e, 7 2084y
UE.CA. ComstAmends. 1, & - -

6. Labor Relations $=1538

Appheation of Fair Labor Stapdards
Act o chursh-eperatad sohool did not vo
late eswblishmant clanse . despite conten
tion that inclusion of runs and prinsts in
ministerial exemption and exclusion of lay
teachers and siaff members at church-oper
ated sehool crested  officigl | preferenve.
‘Fair Labor Standavds Aes of 1888, § 6(d),
25 smended, 20 US.C 4. § 208(dy US.CA
Const Amend. 1. .

7. Constitutional Law ©288.512)
tanar Relations ¢=1080
Miaisterial exempgon o Fair Labor
Standards Act provisions conearning schoed
employees is facially nantral, encompassing
ministers, descens, and members of rele
ginus orders in mny fuith, not exelusively
Cathelic nuns and priests, and, thus, &%
- emption doss not create ufficinl preference;
lay teachers and support swff at Catholin
schosls sww covered by Federal Labor Stan-
dards Act. as are Iny washers and siaff 5t
ather churth-operated schools, Falr iaber
Srandards A¢t of 198, §§ Ha. 4k 1%eK1)
at smended, 29 US.OCA. 552060 dh
Cmsia¥iy US.CA, Constamend 1 -

5 Constitutional Lew €=B4.3010
Labar Relations #=1050

Government inspection, monitoring and
review of ehurch-operatpd schonl yequired
1o implement Fair Labor Standards Ast
does not impersissibly intrude inle elsrch
affsirs and does Tov vielate establighment
clause, Pair Labof Stacdards Act of 1998,
§ 1 et seg. as amended, 29 US.CA § 30
et seq. USC.A ConstAmend. L

9. Coastiputional Law S=8E.3(12)
f.abor Relatiens <»1098
Applieation of Fair labor Srandards
Att to churchoperated school did not Yio-
late equsl provection guUaTasides despite
schoo! contention that mimstenal exemp
fon tw At crested suspect classification

which diseriminated against adberenss off
religions thet do nes have formsl religious
aréers. Fuir Lador Standards &0t of 1938,
& e, 1), as amended, 29 HLCA § 2030,
oy LESCA Consl.Amends, L&

1. Labor Relstions &=1523
Clhurerraperated school fuiied 10 show
chat salery differeniinl bevwean thale zngd
fermale wachers was based en factor ather
than sex, #nd, thus, school was respensible
for btk poy for femnle teachers duapite
gehotl’s contention that salary differentinl
was based on muriial SIStBS Fair iabor
Swandarde  Act wt 1938, b SANIMEG W
amended, 28 USLA S Rat o [sHEE 1540

31, Stipututions LTl

Trisl court did not have sefficient et
dentiary basis on which 10 make distinmion
barwann wark parformed by support staff
for thurnh and work pergamed for church-
opevatad school, aud, thus, vourt did not ery
in awarding beck pay for support swaif
baged en ssipuiation lo amount af differ-
anme o wages which support staff mem-
ters received and what they would have
rucaived had they been paid minimum
wage. Fair Labor Standarde et of 1958,
§ He rh, as smended, 29 USCAG 2080
1 HHC.A. ConstAmends, i, &

2. Interwst €=28244, 2.45)

Trial epurt 46 not abuse &5 disereuion
i refusing o award government prejudg-
mpnt interest on award of equal pay and
pack pay awards in case fvelving employ
ens of thurchoperated school. Fair Labor
Standurds dct of 1938, § He. v}, &5 amend
od. 78 U.SLC.A. § 2086, 7% UB.CA. Const
Amends, 1, &

“m oy zeng oW Lemons, Dutretse, frvin &

Lemons, P.C., Richmand, Yg., Donald Wike
totiman, Bird. Kinder & Huffrman, Reu-
moke. ¥a. {John L. Cooley, Fox, Weaten &
Harr, 2., Roanoke, Va., ¥ beieft, for
defenduns-appellants. ’

Samuel Afan Marsosson, U8 EELLC.
William 4. Sewene, U5, Dept of Laber.

b Tithe 23 S0 €5 201 e sep The Bgual Pay
Ack of 1965 amended the FLEA and is codilind

Washington, B.C. {Charles A Shanur, Gen-
erat Counsel Gwendolyp Young Reams.
sssocinte General Counsel. US. EEOL.,
Jerry G, Thotn, Atnng Selicior, Menica
Gallagher, Assockate Solicier, Linda Jan 5.
Duek, Counsel for Appeliate Liriganion,
UK. Depr. of Labor, Washingum, D.C. on
nriefy, for defendartyappelices.

 Before SPROUSE snd CHBAPMAX. .
Cirenit Judgns, and HOFFMAN, Sanior
Vinited States Dissrict Judge for the
Eoswern District of Virginia, sitting by
destpnatinn.

SPROUSE, Cireuit Judge: _

The dispute undesiving shis appeal arose
when the federal government seught
apply certam provisions of the Fair Labor
Srandards Act {the Act or the FL3A) ' w
the Roanoke Valley Christian Shools (Row-
aobie Valley) aperstad by Shenandosh Bape
fist Church. The church and twenty-one
wnrvening employees {Shensndosh) urge
st the distriet sourt greed in awarding
‘back pay for wachers {for equal pay vigla
ons} and for ponprofessional support staft
{(for minimum wage violptions},  Shenane
.dosh.asserts that Roanoke Valley is pot
coversd by the FLBAS that apphcation of
che Act violates the free exereise and as-
whlishment cisuses of the first spendiment
and she equal protection guaranied of the
£ amendment: and that, aven if the Adt
doey apply, the damages were impropurly
ealenioted. The government eross-appeals,
cantepding that the trisd eoutt sbused i
- gizeregon n declining W award prejuég-
ment inierest apd in refusing bo grant ine
junetive relied. Wa affitm the decisisn of
the Sistrist conrt in all respesis

{. Foats

The Shensndonh Bapust Church was
founded 36 1971 as an independent Bapuist
eiureh which wrusts in the absabute authori-
vy of the Bible. Syamandoah asserss. and
the poverninest kas aol disputed. thay the
ehurch views Christian eduration a5 @ vital

- 2§ aoedd). .
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part of its mission. Shenundoab believes
the “frear Compussion” of Marthew 25:19.
20 requires e church o avangelize, bap
tite, and wach ’ ’
Go ¥e, therefors, and teach zll nadens,
baptizing them in the name of the Fa
ther, and of the Son, and of the Haly
“Ghost, teaching then 10 obgerve all
whings whamcever [ have eonvmanded
vou znd, o, { am with wou always gven
©un the ensd of the werld,
Shenandoak opened Roanoke Valley in
1918, with & fulbiimie curviculum thet ine
cluded Mmstrucdion in fble study and in
waditions) seademic sebjects into whih
biblical materia] hed been Buegrated. The
schoud gradoslly expanded nntil, by 1917, it
pffered ¢losses from kindergaren threugh
high schaol. The teaching swaff expanded
aeeordingly, from twenty 0 about thirty
teachers bevwaen 976 and 1946, the years
@b issue in this cese
Roanoke Valley teachwrs received bass
salaries of ghout 36000 for the 1976 school
year. Beeavse this low malary level made it
diffients tn aswract teathers. Shenandogh
ingtituted w head-of-ousehold salary sup-
plement.  Peastor Robert 1. Alderman ex-
plained the basis or the supplement in this
way,
When we mrned to the Seriptures
detarmine bead of househoid, by seripiur-
wl basis, we found that the Bible clearly
tenches thel the husband is the head of
the house, head of the wile, head of the
fargly.... We moved in that disection,
thinking that our epportuumity and ree
spensibility of Dasing our practice on
clenr biblical wachiog would pot be a
mater of guestion.

* =The supplement ranged from $1600 in the

197677 schoo! year to 2200 during the
1983-86 school, vear. By that rime, base
salades had beey incressed to about 312.-
304, and the supplemest was disgontinued.

L Fite 2% USC E M6 authoriies the povern-
men: s& me os behalf of empliovers wnd 1o
supervine the dimribution of any funds recoe.
wrwd. This alm was e hy the Secreiary of
Labar, Ehzabmih Dale, the cursont Secresary, ls
naeaed in the capions of this epinign pufsuam
1 Fed R App. P, 431l When adminisiration
of squal pay claims was wransferrsd v 1he Egusi
Envplovenent Opporiunny Comnission {EE00)

, *893 FEDERa! REPGRTER, 2d SERIES

Between 1978 and 1988, 21l murried maly
teachers received 4 salary supplement
Married women werd not eligihle w0 receive
the supplement, It was oot pald t0 2 wom.
an whose husband was a full-dae gpradea
student, nor t¢ 3 woman who raised two
children on her waching income aftar her
husband, who had becomz disubled snd
mensaily i, Jeft dhe family, Ancther moth.
er of two who was separsted from her
hushand was not pald the supplement for
twe gears until her divorce betmme fingl
Between 1881 and 1885, three divorced fu
male tegeners whe had dependents ¢4 re
cews the supplement. No woman recoived
i supplement prigr o Y981,

Alss, betwesn I%76 and 1982, ninvtvone
persons who warked ax Boanoke Valley s
support parsonnet were padd fess than she
hourly minimem wage. These workers in
cluded bus drivers, custedisss, kitthen
warkers, bookkeepers, and secrevaries,

1. Procedure

in 1378, the govermmwnl brought this
agginn,® alleging thes Shenandosh had vig.
ated two aspects of the Fulr Labor Swane
dards Aci. The goversment asserwed that
Shenandosh had puid Roancke Valley sup
pore personnel less than ihe minimuem
wagse and had paid fomale tenchers less
thar male teachers performing the same
job, 28 USC §§ 2060} and (417 The
compinint stmght permanent infunetive r
hef and back pay with interssz. The par
ties stipulated 1o many of the key facts.
Shenandeah acknowiedged that between
1976 and 1982, snppert pergennel were paid
less than the statutsry minimaum wige.
Shenandoah also conceded ihat. between
1915 and 1986, mes: Cull-uime female each
ers 5t Beanoke Valfey were padd less than
most fulldime male teachers, although
their “skill, effort, respongibBiny and work-

in 1579, 1he EEOC joimed the acuon a4 plein-
Hif. The Secrerary of Labor and the EEOK art
referred tn in this spinion ax “the gowernmenn’

% Teachers apdd arademis adminseraiors afc &5
empe fram the Ares minimom wage provisions,
bt gre rovered by s ggual pav prguirements.
2% US.C 5 2O
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ing conditions™ were "substantiziiy equal.”
But Shenandoah asserted thas the schoel
was nor vovered by the FLSA and that
appiving the siatute o 4 ehureh-ron schood
ke Rpanoke Vallpy would be upconstitt-
tipasl ’

In 1853, the district court envered partial
summary judgraent in favor of the govary
ment on the minimuy wage daim’ Done
pan 3. Shenandock Baptist Churck, S13
F.Supp. $20 (W.DL.Va 1983 {Shenandonh
1% The sourt coneluded that Congress ine
ended the Act to apply tw churehrun
sehooin, that Shenandosh's nonprofessional
suppore $taff was oot exempl from the
statuyte’s coverags, unlike mambers of rec
agnized “religious orders.” and shat requir
ing Shenandoah 1o comply with the siat-
uie’s minimum wage provisions would not
visiate the churrk’s first amendment

rights. Twangy-one of the magprofessional

stalf mombers subsequently intervened to
aegert, thelr ewn {irst ameadment rights
and 1o suppor: Shenandosh’s positon.

The ense was trisd 1o the disiried court
and a seven-member advisery jury ia Sep-
ember 1988, Dased on jis heiding in
Shenandoak 7 and on the partes’ stipals:
sions, the tourt found that Shenandosh had
vislated the FL3A minimum wage require:
mant, The court raled that the equal pay
pravisions of the Fair Labor Standards Act
siso apply o Roanoke Valley and then
pogad twe questions w the advisory jury.
The panel found “thar fermale schoul
eachers ... were paid less than the male
roachers who wers performing equal work”
and that the saury differential was “not
hased on 2 factor other tham sex” The
distriet conrt adopted thess findings in 08
subsaquant opinion and rejected GrEguments
by Shenandosh and the inlerveners thit
applicazion of the FiSA nfringed their
firsy and fiFth amendment rights.  Hepart-
ment of Labor v Shevendotth Bapiist
Chuveh 107 F3upp. 1456 (W.D.Ve. 1989
{Shenandoak ).

i, A motion by ihe government for partl sum-

rory jodgment on the -oqual pay chanm wus
denied in 1987,

The trial coust ordered Shenandsab
pav ke government S16818.46 b back pay
us be distribated 16 the suppars staff mem-
tiers why were the subject of the misitum
wage claim aad $177.880 to be distribused
1o the taschers who were the subject sf the
prual pay claimi The coum declined o
sward prejudpment faterest. The eaurt
alsn refused 1o enjoin Shenandeah from
viclsting the At in the future or from
saliciting amployees for the rewirn of back
pay awards,

Soth Shossndoah and the government
appeal. Shenapdosh urges that Rounake
Valley i nat ¢overed by the Far Labaor
Standards et [tinsists that applving the
Act here violates the free sxercise od es
tabhishment dauses of the fryr amendment
and the eyual protection guarantge of the
(ifth amendment. Shenandoah alse srgues
that the districy court erved Iny e damage
caiculations by awarding back pay mngle
female teuchers snd by swarding back pay
ts support saff members wilhont regart
 whether thelr work was shurcheehated
or schoobrelated, The government argues
that the Sggrier court sbused 1§ discreting
in refusing  award prejodgment insETest,
on the back pay awards and in failing 0
grant injunctive reiefd We address thase
contentions serialis

IH. applicebifity of the Fair Laser
Sndares Act
Shenandoah urges that the swrictures of
the Falr Labur Sandards Aot do not spply
t¢ Reangke ¥Valley. We dissgree Two
conditions are pecessary fur the F IRA W
apply, The first 8 that Reanoke Yallsy be

.an “enterprise” within the definiton of the

Abu the second i that the tenchers and
suppors staff be “pmplvrees.” Ser 28
BS.C. 85 “in) & ey Tony & Susun Al
g Found. v. Seeretary of Labor, 471 U5
o9, 295, 165 .0 1958 1854, 45 LEd 24

#E 11083), We begin with the guesden of |

enierprive.

£, On sppesd, the government no ogs ashs that
Shenandosls be probibied fram wliciung em-
pinsans for the retwrn of back wages. & appealy
mxiv the courts refussl o crpom Shenandosh
from yigdatimg the Aci it The fuswrs.
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When the FLSA was amended in 196 wo
vover enterprises as well as individusls,
nénprofit religious and edecstional orgs
nizations were gxempt, provided they were
fov enguying In ordinary comymercial sotivi-
ties, See Adame, 471 UB, gt 29088, 108
S0 30 13585 However, Congress amand-
2d the statuts again in 988 o Bwelnde
public and privaie schooly in the definition
of enterprise. The amended siatuts saplie-
iy states thet sonprofh schools sre within
the scope of the Acy

“Enterprize” means the relad activh

ties pgrfumed. {either through unified
speratign or copunnn centrol] by auy per
SR or persoms for 3 eommon business
purpose, and ineludes all guch ativities
whether performed in one or more estab
lishments or by one or more sorporate or
other organizational wnits.... For pur
poses of this subsecton, the antivivies
performed by any person or personse
(1} in conneerion with the operation of
... & preschool, elempnary or geeondary
schood, or an institation of higher edu
ention tregardless of whether oF not such
<« Sehoel is prblie ar povate or operatad
for profic or sot for profith, . .

shall be deemed 1w be activites per

formed for 8 husiness purpese.
2 URL § 2%y wer gl 28 USRS
§ ROBsEEL

{17 Bhemuedosh wrpes that this amend-
ment dors not demdnstrate & elerr “aifirm.
ative {miention” by Congress that the Ae:
apply w churehoperatesd schoels. NLRES
v Catholin Sichop, 44D LS. 480, 301, 49
5L 1818, 1319, 5% L.Ed2d 333 aorgrt
Howaver, an sxsmination of the legislative

4, The ordisary commercial acivities of reii-

gious organizatinns are covered by the Act. Ses,

ag, i 4T LS ar 298-99, 105 S.Cu a1 (95560,
Brock v, Wendeils Woodwork, 567 F.2d 198,
1980 (dth Cir1999); Mitchell v. Bilgrim foli.
#ers Chreh Corp, 210 P24 839, 884 {7th Cir).
cert, demied, 15T 1LE, 1013, 74 S.C1 887, 08 LE4
LL3S 1954),

7. In CothoHe Bivhap, the Cours held thst in a
Ciase riiging sericus firn amendment quasions.
“wers s firse identify the affiemative intention
of the Congress clearly sxpressed” before son.
chading that the satuie applies 4 P the
dlume Tour tpprared 10 gk sway from this

history of the smendment belies tha; argy-
ment. The provisien as originally preses:.
o to the House would have covered instigy.
tipns ¢f higher laarning but oot eimenury
and secondary sthouls. Congressman Col
liwr proposed the language edding publi,
st privale elememary and secondary
schools. During debate, the Iollowing gx.
change jook placer
Mr. PUCINBEL  Let us consider 1 parp.
chisl elementary sehool, In whith the
nung do the work iIn the oafewsrs
Waould they have o be paid & minimum
waga! .
Mr, COLLIER. No, they would not be
covered,
Mr. BURTOX of California. My, Chain
tnan, will the gentleman yiald?
Mr. COLLIER. | am defighted t vield
to the gentleman from Californis.
Mr. BURTON of California. As I under
stand, it is not the gendeman's intention

to include members of 2 religions wrier

under sthe definition of an employes, and
therefore a nup would not be considered
an employes, Therefore, o minimum
wage would not be required w be puid a

aun. Am Icorrect in my understanding

of the gentleman's Iutention?

Mr. COLLIER. That is corveor 1 3

1ot intend to cover them. "

132 Cong.Ree PISTY £1966) The wridel |

concers for the legislatdrs was oot whether
 parochial plementacy sehool wag an enter
prise.  They assumed thay soch 4 school

was un enterprise and moved Jeeetly o

the separate guestion of whether the aun
was AR employes. N

_ heightered leve] of statuiary saalysis, sapng
“Pecatse we prrcelve wo significan s’ of an
infringement on Firsi Amendment rights, we 40
AOE reguire: any slearer exprossion of congres
signal intent 10 regulaie these activities” 475
U5, at 295 a. 18 105 500 a0 1960 n. 13 (cits-
tiong emitted),  Justice Whise, who aushered the
Alasmo opindon, was a dissenler in Dathalic Bisk-
o,

The tension between these two cases does not
present a probiem bere beaause, under 1he more
exacung Catholic Bishor sandard, we Fing that
Congress afirmatively intonded 30 apply 1he
FLEA o sehools such a3 Rosnoke Valler

2
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The eonelusion that church-operated
schools are encompassed within the Aet's
dufinition of enterprise is supported by sub-
sequent legislative sedion. CF Andrus v
Shelt Oif Co., 348 U5, 637, 668, 100 S.CL
U387, 1988, 61 L.EA.2d 593 {1980 see aiso
2A Eutheriond Stotwtery Construction
§ 4811 {Bands sth od, 18841 In 1877, Can.
gress again amended the FLSA b orente
an exempuon for “religions or nen-profit
sducasional  cenfersate cemters]” %
1180 § 2i13aKBY se¢ also 128 Cong Rec
2372406 119775 Buch an exemption would
ot have been necessary if church-operated
sducarional faciities bad been axcluded un-
dar the ststetery definidon of enverprise.

inclusion of church-operated schosls an
der the protective umbrellz of the Ant B
also tonsistent with Supreme Cowrt pree-
dent construing the FLRX “liberally to ap-
ply to the furthest reaches consistant with
eonpressional direction.”  Alome, 471 U5
at 298, 105 5.Ct. at 1839 (quoting Mitchel!
v, Lublin, McGoughy & Assors., 338 U3
207, 211, 79 S5.Ct. 260, 264. 3 L.Fd.2d 243
{1959). .

We therefore hold that the histery of the
statute demonstrates an affirmative intefi-
ton by legislators 1o treat church-operated
schools zs emterprises, Aeenrd Morshall

r. Fivst Bopiist Church, 28 Wage & Howr -

Cas. (BNA) 388, 1977 WL 1783 (DAL
1977): ser glep Ritter v Mount 8t Murg¥
Codlege, 333 FSupp. Th4 (D.MA.1580) (held
ing to the conWaryh reed in relepond
port, T35 P24 481 b RSB Babled
The Ninsh Cireuit mmplishly srknowledged
this principle & EEO0 v Fremont {hris
tinn School, THY F2d 1862, 1287 St Cin

B, Jusiice Rehnguist, a0ing as Cueud justden,
subsequent]y refused o sty diownry in Fecific

_ihrion Conference v Marshefl 434 B8, 1305 93
SO0 2, 34 LEA2d 1T (I9TTE see alio Llonovar
v. Comeral Bepitst Chercit, Fiorarin, %6 ERD. &
[5.0. s 1982y fdenving churel's motion for
profective srder

¥, Cases declicing o apply laboy sututes 1o
churchoperated sehools have involved other
statuies with fegisiarive hissores devoid of any
indreasisn as w the spplicabilicy of the statute 0
religious sehools. See ag., Catholic Sxhop, 130
U5, ot 5008, O S0 an L320-21 (INLRAY
Cochran v §1. Lawis Prepuracoey Sertinory, 717
FRupp. 833 Fath (EDMoadis 1ADEAL

19865 applving the eynal pay provisians of
the FLSA t 1 ehurchoperated sehool
whieh provided health insurance oaly for
heads of households. See aleo Russell v
Beimont College, 554 F.5upp. 667, 67076

- [M.D. Teur. 1952 {denying college’s motion

for summary judgmenty Marshall v Fo-
cific Union Conference, 23 Wage & Hour
Cas, (BNAY 816, 77 WL 885 (C.D.Lal
1977} {denving oconference’s metion for
summary fudgmentity of Archbiskep of
Romon Cathotie Apostolic Archdiocese v
Guardiots, 588 FBupp 13195, 1770
3.P.R.1985 thwlding Iy Cathelic Chureh
employees are sovered by the Pusro Rieo
Mininuem Wapge Act, whith & modeled oo
the’ FLEALY

(3! Shensndonk urges nevertheless that
Roznoke Valey should not be envered by
the siatute because B ¥ inexuieadbly inver-
twined with the shurch. It argues that
sehoo) emplovees wre really chureh employ-
ees and therefope not covered by the
FLBA,  Shenandeah asserts that the

_ rhurch and schosl share a ¢oromon physical

plant and 1 common payroll account. that
the sssociste pastor for school ministries
reports to the paster, that the pastor hires
all teachers, and that school staff must
subseribe o Shenundoah’s statement of
faith."® Shenandoah insisws, “The schoal is
the shureh.”

Shepandoah relies on Corperation of
Prewiding Bishop v Amos, 483 U.8. 327,

CHT S04 2888, 97 L.EA.2d 278 £1987) and

Forest Hills Bariy Learming Center w
{race Boptis Church, 546 F.2d 260, 263~
$4 tah Cir198R), cert denied, — U3

Hers, the legisimive history favors application
of thr FLSA 1 Roancgke Valley

10, Shenandoak points 10 57 Mertin Evangelicel
Lutharan Cheoon w Sowth Dakors, $51 HB. VFL
Wi RO 2142, 68 LEd2d4 417 (E55iL which
et that teachers in * Cheistian scheol sy did
sor Rave @ separate fegal dentity from the
church were emplovees of she church,  How:
ever, 5t Marrin turned on 1he consiraetien of
an uneTEploVIMEnt compeisaiivn statue which
explicithy distinguished beoween emplovees of 2
church and emplovers of spparately incorporas.
ed organizations. 451 L5, at VB2, 101 S0
2138, Congress did not create the framework
for such @ distingtion in the FLSA,
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—, T8 B.GL 38T, W2 LEd 2d 569 (3589,
for the propesiton thet the government
should be required to accepr the churer's
Fhammarizaiiw af Fosscke Vaflev as an
megverabiz paprt of the chursh, Shensn
dost’s reliance is mispieced.  These tnses
anly considered whether lagishutars could
gxempt religious prganizations from per
tain suatutory provisions without yunning
afoul of the First Amendroent. They eon
a}ude& that such exemprions were cunsdnn-
tiomalty permissible; they did not hold thas
thay were mandstory, See Qounly of 4%
legheny v FPlyshurgh ACLU 492 UB,
—, 108 8.Ct, 3088, 2105 ». 5, W08
LEd2d 472 (19881 The case sub judice
presents an entirely differen; guestiop—
vi'rhether {ongress intended the FLSA 0
inefude foot exelnde, 88 in Amos and For-
est Hillg} church-operated schoels. We
bold that Congress affirmatively intended
the At wr appiv o surh sthools.

{51 Shenandouh alse ssserss that the
senond eniwyien for apphication of the Fair
Laber Standards At 8 not present here
Becguse Resnnke Valley teachers ure not
“employees.” ¥ i wrges thar they sre
minigters and thersfore covered by the
"winisterial exemption” from the Acr¥
This emamptivn is derived from the son
g_’msséonai debaze exverpied sbove and de
Eneated in guidelines lssued by the Laber
Deparunent’s ¥age and Hour Admiciswa-
Lor:

Pergans such ge suns, monks, priesw, lay

brothers, rministers, deacons and other

members of religions orders who serve
pursaznt w their religious obligutions in
the whools . . opersved by theie shurch

3%, The sustutory defininios Tiptoves 18 singe
farky unbeclpfl, e S e empiay.
e’ ennss sy dividoz! smploved by an em
plover” 29 U.SL. § 0M=¥ih

i Sher}andmb had abso grgued below (hat nose
grofessional suppars Saff members were minis
1S am!\ subiecs i Lhe exomption.  The distny
epurt rejeciad thic argument. Shonandoak 7, $T3
I?_S\au;:p, w333, and Bhesandnah does oot raise
it in @ satmery poniest on appeil.

13, Anwsthor Titie VIT oase relied na Yo Shawan.
doah is alss fapmuatly distinet. b EEOE w
S_omﬁ:m:cm Heptivy Theologive! Seminaey, §51
E2d 2, 23 (5ih Cind981), cenr daied, 388

or rehigious order shall not e considereq

to be “eoplovees”.

Fietd Queretions Handbook, Wage ang

Hour Division, U8 Dept of
§ 10808k {19671 Shenandiah smtei: ?i:{
Roznoke Valley teschers comsider reachin
) be thelr personal mimstry. It urges zizai
ali classes gre taught from a perviasivele
religious porspeesve, amd Hat teacher
lead students in praver snd are required 1
subsiribe 1o the Shensadosh statement of
faith as 2 condivion of employment.
Bhenandoah contends thay the charerer
%z;aﬁen of Roanoke Valley tenchers 55 min.
isters i3 consisteni with this sourt’s holding
in Ragburt v Geneval Conferente of Sm-
enth~Duy Advensists, 172 F.22 1184 (4th
Cir 3985}, cort. dewied, 478 U, 1830, 108
5.0 2338, 22 LEAZd 739 (3986) ln Ray-
bura, we explsined that the minsterial ex
az:mptian in Title VI depended upon the
functivn of the position, not steply o1 ondh
naton. fd st 1168 Bor the fects of Roy-
burn are far removed from those of the
anse &t bar, There the glaimant, whom we
witimately charactavized 25 elergy, was &
woman who held the degese of Master of
Divinity {roms the chureh's theologieal sami
pary and who sovght appointment w thi
sevan-person pastoral saff of gne of the
devomination's largest congregations

The teachers in the present case perform
no ssterdoial fonetions; neither do they
serve a4 church governors, They belong w0
1o clearly delinented religious order. Shen-
anduah nsists thar there {5 no tognimbie
diffarence between it teschers and nuns
whi testh in ehurch-affilintad schools, bt
it has faited t adetuately support this
agsertiont  CF Fledler » Mozuvmsew

L5 D68, 102 $.00 174Y, 73 L.Ed20 184 {1982
the Fiflh Cireuit held members of the facuity of
a theologicnl seruwmary tw be mimigsers: how.
#ver, most were ordained members of the ciergy
whese job it was w rain the furter mipisters
of many ocal Haprist churehes” The Sowdde
weziern Saptizr tourt alse e swabed That,
"Whije religious crganizations may dewignaie
persans a§ manisiers for thelr veligious purposes
free from any gowernmemal imserferancs, bow
wws! of saeh 3 desigastion dogs nod fonued
their extrapeligious fgal waws” id

14, Shemandoab direris us o the restimany of
ome Rsaam&e Valtey sachor whe atoerded A
Caslrolin schoot 24 1 chif xng restifiod that her

]
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Christian Schoof, 631 F.24 1144, 1183 dth
Cirignoy Tripfe "AAA" Co v Wiree 378.

£.24 RB4.BRY (1tth Cird, cert. demied, 389

1.6, 659, B8 B.Cr 335, 18 L.Ed2d 364 -
{1%—;; N Lo - ) P

{41 ‘This is not.wo Minimize the voeatiin
of the Roanoke Yalley teachers or the sinc-
eriry which they bring w it Bwt Telwmmp
tions from the Fair Labor Swndards At
are narrewly construed” Hodgson v Duke
Thegn, 460 £.24 172, 174 (ith Cir 1973, snd,
a5 the district ourt has observed, the eX-
ermption of these teachars Wouid Vereats a5
exception (apable of swallowing of the
rule” Shengndoah I, 513 FSwpp. av 825,
We therefore decline 1o give the mimsterial
pxernpoicn  the  swaeping interprevation
Shensndoak seeks?  The Supreme Court
hes exphiioed “ftlee st of ¢mpioyment
nnder e Aet is gne of “zgonomic reality.” ™
Alamo, 473 U8, as 301 105 4 e oap 1881
The sesnomic reatity in this case i that the
Roanoke Valley teachars are smployed s
lay teathers in 2 shurch-operaked privite
sthool :

We therefore hold that Uongress invend.
28 church-operated sthools such 25 Rea-
puke Valley 16 he coversd by the Fair La-
hor Standards Act, and that their teashers
and support staf! are sroployees pnder the
act. We next consider the constitutional
challonges raised by Shenandoah Bagtist o
application of the stazute.

V. Free Ezervise of Religion
{51 Shemandeah and iis intervenors ap
gon that application of the Fair Labgy Stan-
dards Aet impermissinly burdens sheir firsy

grmendiment right w free exercise of thaiy |

religious belieis. Our revigw of this free
exeroise claim requires thay we firgt exin-
ine the borden on the exercise of Shenan.
duab’s sincerely-held religivus beliefs, then

roie as a teacher at Roaonke Valley was the
same s that of 2 oun in a {atholi whoot.
anaiber Shesandoab witmess, the grecmnive i
cervet o the Assovistion of Chrisuzn Sehools
ipsernatiossl, discussmd the vole of nuos in
sehood, but the diserict cours found “Ris descrip-
tion of his ressarch ... 106 aambguous far she
court to rredin hin expersse i e subyers,”
Having revigwed the svidence, we agres with
the GISICICl cooa's Characipmzdlian.

détermine whether the state preseas 4
pompelting Justification for impesing this
burden, and fically balance the burden on

“fpee exurcise against the hiadrance to the

suatz's gosl thet would arise from eXempt-
ing Shenendoah from the Act's coverage.
Ruyburn, 7% F.2d st 1158 telting Wiseon-
sin v Yoder, 406 U5, 205, 32 5.0 1HEE, 82
LEdSd 15 (19730

Shenandgah neges that application of the
FLRA Unpairs the chursh's ability w admin
istar its relagionship with empiovees amd
thareby its “powsr to deide ..., free from
quste ipierference, matters of ehurch
government s well as thoge of faith and
docwine” Kedroff v St Nicholas Cothe-
dral, 343 U8 84, 116,73 S48 1483, 154, 97
LEd. 120 {1852, Shepandorb further s
sorts thar us hest-ofhousehold praciice
was based on & singerely-held belief derived
from the Bible. The mtervenore claim thas
alowing their wiges to be set by the
government, rasher than by church gover-
agrs acting under divine guidance, deprives
them of hiessings they would etherwise
receive by allpwing sheir Lood 0 supply
cheir nepds. On these beses, the ehureh
and insrvaners insist that applicadion of
she Act to Boanoke Valley would hurden
the free ssercise of their religines heliefs.

Rawever, pur examination of e record
reveals that any burden would be Timited.
The pay raguirements 3t ssue do net zut 16
the beart of Shenandoah beliefs. Although
Skenandesh's hesd-ofhousehold pay sup
plement was grounded on 2 hiblienl pase
sage, thurch members testitied ther the
Bille does not mwandate 4 gay ditferentiat
tased oo gex. They also testified that no
Sherandoal doetrine prevests Roanoke
Valley from paying womdn a5 gach 2s Men
or from paying the mimmsin Wige Iz
deed. the schaol now complies with the

15, Stinisrerial sagmpiions have also been on-
srued marpowly in tber comtexts, “Cenadaly
it muambers of & religious orypRizstion ar s
are fiot gnled to the exerption hy reson of
sheir membership, even though m thetr bedief
each itz eupisier”  fHekinien » Unived $tates,
342§ 5. 399, 394, 74 $0, 132, 146, 98 LE& 132

£1653) fsulective strvie) soe wlso Oisen v Com-

smisgianer, 700 F.20 U745, 282 (ath Cir 29835 {ank

i
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FLBA: teachers were lust paid 5 headoi!
housebold supsiement in 1986, and aif sup-
Port 81371 mwmbers have been paid at or
above minimam wage levels sines 1082
. ’I‘Ew faer thar Ropnoke Vulley mus: z’ncn;
incrensed Payroll expenses 16 ¢smform (o
FLSA TEWYements IS not the wory af by
éa:} that i daterminative in a free exercise
ehsim, F J’am.r;;zy Swaygart Minigeries »
Board of Eguatization, s US v, 118
S.Gt. 888, 598, 107 L.Ed.2d 794 {28%0) Her
nonder p Commirsionssr, 490 S J—
108 SCL 2136, 2048, 104 LEASA g
(1989) Bob Jones Ly o Unsted Sigtes
461 }I.S, 3%, 60304, 103 S0 b1 1344 2‘034»:
8, 76 LEA2d 157, (1959 Braunpels
Brown, 366 U.S, 599. 605-06, 81 8.0 1108
14647, 8 L Paaa 883 {1861 Further
more, the pastor wstified that Shenasndgah
had no sblection to COmpiying with state
fire, h:es:ihf:‘ and safety requirements and
bad withheld income 1oy from emg:}o:w_es’
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necessary w their wellbeing ™y
}}fgﬁm Holiness Chyrey C'ar"pj ;;;lzg EFI‘IEE
§79, 883 (ith Cir), cert. demig g47 116
1013, 74 S.Ct 887 98 LE. 1135 {195y sop
aise Alimeo, 471 U5, ar 30, 28;:’; 5 (“t : g
gs{z;e ?iﬁmﬁg ﬁ’* aual pay provisions
» Lt Bunrema ¢
b rreme Coum has ey,
Congress’ PUIDOSE in i
efagtin
Eqa&% Pay Act was w rmedy whag; wtgf
peretived 10 be 8 serious ang #nderin
probiem of amplovyment diseriminagion in =

privaze indususvwthe fapy thit the Witge e
stnszmm of "many segmenes of Amesi e
€2z industry hos been basad gy gn an. =

cient bt ourmeded helier th i

1 el thay a ==

be?ause «f his role in sociery, sﬁmiﬁt i

pa:{i mers than u woman sven theugh his

dusies are the same™

Comming Gloes Works p p

2 "\ drennen, 419

US 18R 185 oy S.Cr 2023, ooy 41

woges and puid soefal seCurnity tax,

Regarding the intervensm:

reset of 4 governmentmandared faind
UL Whge may insevfere with thair e

liance on God, we abgerve, as

1383

Ag::i]ﬁt what i, at mast, 2 limited By,
dan to Shenandasi's {ree exerviys Tights

We must weigh the ressons

both the minigam wage and equgl pav
g;mmmns of the FLSA 10 Roanaii ‘Jaf!fs:.
£3¢ rORSONS musy be compelling. Hodbip
v. Uriempiogmeny Apprals Comm™, 181
U.S. 136 14142, 107 S.C 1046, 1045, o
LEd2d 190 (1987). We find that they are
The Seventh Circuit has deserioed the Fair

Labor Btandards Act s "5 e
Sure af:eeking W insure wr the
the United Staes ve. R iR

aaszi«:{ent W malpain & minimum standyed
of living which Congress desmned to be

Vo, Shenundoah yur :
| urges thar tiva EQTIRresLional ex.
- %epuon for religious edery demonsiruies x?f:a:

Hy interest in application of 1he
than compeliing,

We do i spres tha
; the
closely trcumsernieg BURIESLED EXemplinn has

LER2E | {574y (quoting S Rep, No, 17
S6th Cong., lst Sess. ¥ (19830 of fng.
éf:;'m; 772 F.2d st 1188 "It would || be
diffientt w exapperate the magzzz’mdt; of

assertion that

af race. sax. or pational origin.").  We
8Wate “interests of the highest order,” Voo |

agaumst which we mus; weigh the conperas

of Shenundosh gnd fis intervenors, T
In this case, the balanee tips wward the =
#

appizca;mrz of the FLEA w0 Roanoke Valley.
Thare i3 no principled way of wxemgpring
the school withou: sxampling alf other seo ™
taran schools and thereby the thousands
of Yy teachers angd suaff members o, their =
payrofls. This would sndermine the o L2

i

for applying

: privase as well as public schools.s Cf
medinl mea-  Llwited Sttes v Lee, 455 1.5, 232, 25958,

;warke::s of 102 8.C0 1051, W86, 71 LEd.2d 127 98
Thum wage  Congress has bere created a comprehensive e

sistute. and 2 less restrictive means of
alamang 5 aims i nor avallable.  See

suzh an effecr. S Hermgndez, 109 500 o
2149, To roaviude aberwate woudd “radically
i e opeeating lantade of the begisinture”
Eraursfeld, 308 UK. 2 &3, 81 5.0 & (W7

FLSA i85 foss

the stave’s interest in assurbig equal em-

#id the s it :
below and Bupreme Court iy A!Z‘:::: E e SEportunites for o eoardies A::—

that the invervencrs 3 :

. : reiain. the optinn of
volunteering their servicey or retirning 1o
Shenandoah all or part of their bk pay
awnrds. See 271 ULS. at 4. 105 5.0t o1

therefore eonchuide that this coge pregents L

der, 408 LS an 918, 9 S.Cu at 1883 U

"

vi
Ly

gressional goal of making minimom WARE - AhLd
and equsl pay requirements sppiicable to - iek
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Brounfeid, 386 155, st 607, & S40¢ ar
1148 ¢f, Sherbert v Verner, 374 U5 203,
0508, 53 5.Cu bysn, 1796, 1) L.Ed4.2d o83
{19635 See prueralfy New Life Boptst
Church Asedemy v Ease Lengmendow,
385 F.28 340, 94648 {ist Ui 1889 As the
Sugreme Court explained in Alame, “the
purposes of the Aot require that it be ap
plied even 1o those who would decline ity
protections.” 471 118, &t 302, 105 S.C0 ot
1882, We therefore concinde that spplics.
dan of the FLEA 1 Roxnoke Valley does
not vialzte the first amendment free exer-
cise rights of Shenandoeah or the inter

VETES.,

V. Estabiishment of Religion

5] Shenandoah pext vrges that applies
ton of the Fair Labor Swandards Aot te
Hounoke Valley violates the establishmens
clause. Our aamivsis is, of course, guided
by lemen v Kurteman, 403 U5 602,
£32-18, 91 S5.Ct 2105, 2151, 29 L.Ed.2d 743
£1871), which beld that 1o pass constisriion-
al muster & swamute must (1) have a secular
legizlative purpose. () have s primary of
foct that neither advaaces nor inhibics reli-
gion, and (9 bt foster excessive govern
ment entanglement with religion. Shenen-
doah does not dispute that the FL3A has a
secular purpose. However, the church pro-
wsts that the effger of the FLSA is i
viglate *[1lhe clearest command of the Es.
tablishmeest. {leuse ... that one religious
denprination cannot be offichally preferred
aver another”  Larsen o Valente 456
ELE, R2R 244, 102 3.0L 1BT3, IBES, 12
L.Ed. 24 33 {1888

{7} Shenandoah clsims thyt the Roman
Latholie Church i3 officially preferred ue
der the Agt becagae nuns and priesis are
included fo the ministerial exemption while
fay weachers and staff members 20 Roancke
Yaliey are not. We de nou agree that the

ministerial exempiion creates an official

17, See adsa Alawo, 491 U5, 5 8 & . 31, 3108
5S¢ m 196361 & p, 3t distimguishing FLSA
requirermenis from “gie kind of government spr.
weillange the Court hay previously held 1o pose
an insolerbie #isk of governmeni esutngloment
with religion”

Shenznduab poiows so the ivear bistory of
wie ease and a3 rrquiremenis for produiing
eevards 83 prood of the entanghement probloms
arisiny from e FLSA, If Shenandoal’s rea

preferance. The exemption is facially new-
wral, sncompassing ministers, deacons, and
members of religious orders in aay faith,
not exclusively Catholic nuns xnd priest.
Sep Hernamdez, 109 8,01, 32 204847, It s
ased on & determinaidon that members of
the clergy should oot be characterized as
employees, B8t vn a decision e prefey any
specifie religion. See 112 Cong Rec, 11371
{1288} {exeerpted suprel Loy teasthers
and support saff ap Catholic schools zre
covered by the FLAA ps are the iy teach-
ers and siaf? at Roanoke Vafiey., The Suo-
preste Court has held that sueh u faviafly’
sentral provision which ascommodates frae
exercise values does not consutuie an es-
rablishunens clause violadon, Gillette o
Linited Stotes, 301 U5, 437, 451-34, &3
&0 B28, 837-38. 28 L.Ed.2d 168 11973

(81 Shenandeah slsd asseris that apply
ing the Aet w Hoanoke Valley spawns -
parmissible government stanglemant with
refigion. The church complains thaxr the
government inspeotion, moaiaring, and re-
view reguirsd o nplement the Aet intrude
ints church affairs. See Lemon 403 LS.
ar §12-13, 81 S.G0 v 1L Hut the Su-
preme Court rejeetad this argument in dla-
mo, heolding that “the recordiguping re-
guirgreents of Yhe Faly Labor Sunduerds
gt while perhaps more burdensome @
terms of paperwork, are not significantdy
more mlrssive into religious affais” than
fire inspection and hoilding and zoning reg-
gistdons. 471 LS. a1 30506, 105 S.Cc at
1953-64; se¢ alse Swaggart. 118 300 m
69839 Hernondes, 108 B.0L at 21474817
We therefore hold that the application of
the Fair Labor Standands Act to Bosnoke
Valley does not visiave the esiablshment
clause of tha firgt amendment.

V1. Eguui Protechion
(97 Shenmndean’s finel constitutionat are
gursent is thar the applicatios of the Fair

sonfeg were foliowed w its fogieal conchasien,
the governtnent coudd never bring asy claim
againgt » religious sppanization wilhout reRning
afoul of the establishment cleuse. B Tejven
refigions soheols canngt clsim to be wiily free
from some state regulstion” Ddie Cvil Righye
Lommn w fwwon Schoolr, 477 UL #3% 428,
106 5C 2785 2723, 91 L.Ed2d 3@ 0956)
{riting Yoder, #06 15 at 215 92 5.0 a 13320
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Labor Standsrds Aqt- Roanske Vi

: _ 5 10 Roanpke Vil 3 inird §
vzf:ffar{zs the aqual protection gﬁaranie&'%:i e s court in Uiy
plicit In the filth smendment. Ser Holling

. Sharpe 347 U5, 497, 498, 74 5.C.
iiﬁd; 88 LEd. B84 (19541, Again ‘gheﬁ
&%E}‘ points te the ministeripl exemption
arguing that it ereates 3 fuspest c!:nssif’rca:
ton Wilﬂch invidiougly discriminutes against
adherents of religions that do oot have
formal religiovs orders. As the Supreme
Gourt obssrved in Prince n Massachusetis,
21 US. 158, 170, 64 SCo 438, 454, 88
?-Fn. 648 {1944}, thix i but snothey pim.s-
ing of the first amendment arpuments we
hlzsve gfr&ady aomsidered. Theys s ‘o jus
dfiention for applying strier serutiny 0 a
staipie 4(1'1&% passes the Lemon way, The
proper inguiry is whether Congress has
;:h;&;zt # rationg! classification tp further 2
agritimate #nd,” 4 ;
T SCr a2 905w 2

Co?m analysiog stmilar mimsterinl ax.
empiiens in an equsl protection context
have wpheld the exsmptions %5 a rabional
means of eraming 8 buffer between chureh
and sute.  Spe g, Bethel Bepiis
Church v, Unitwd Staves, 822 F.28 1934
182542 (3¢ CirSET). cert. demied, 483
Z}.S.‘ 859, 108 §.Ll: 1221, 98 LEdSs 425
(1888% (Msen & Comenissoner, W9 F.24
.?78: :282?&3 {4th Cir 1983, The same res.
soning wpplies here and we fing no fifth
amendment vioiation,

VI Relies
© 18} Shensmioah and the povernmen:

eaph vhalle
tenge aspeety of the romedy crafes  housahold supplerest.  Shenandoah ss-

1% The supuluion revesis the folliwing

899 FEDERAL REPORTER, 2d SERIES

a_mi in denying injunctive refief. We fing
all of thesr eontentions 1o be withoyt Meri,

The district sourt awarded $177.880 5
the goveroment on behalf of female Lanch
ers oh the equal pay ¢laim. Shensadoah
sueks W reduce this sum by srguing whar
the cours should nox have zwarded dy
ages for upplements not paid siq?‘
ferngle teachers. The Bupreme lflc:vz:z':i"‘tg”3
explaised thay fn equal pey claims o

ance the feovertonent] has carried [

b}mien of showing &gzkt the ?&jﬁltﬁ@
phvs werkers of one sex more than works
ers of the opposite sex for equal work,
the burden shifts w the emplover 1o
show that the differentint is jusziﬁ;'ﬁ. .
Corming (iass, 417 1.5 at 198, 84 §.0% ot
2228, Shenandosh stipulared that womep
were paid less than men at Hoanoke 'Yéia
ley'® It bore the burden of proving that

gender wag not the resson for this disere
suey. v

As ita affirmative defense, Shenandosh gt

urges thas single female teashers wera dis-
critninated against on the basis of mariai
sterds,  ael ozex.  See 28 USC
§ 208ENIMIv). It relies on the faet tlaa:
the sole snmarried meie teseher eraployed
by Roanoke Valley was not paid » head-of

. Fernnle Teavhe
; it 23 Male Tesvhy
e a ] Schoo! Year | E;semmg Supplements - Receiving Su;:pkmmv —
: wial Female Tearhess Toral Male chh:r;
. ASHNTT 1 78 5
qu"'
i; ; ;ﬁ ;*2 £r716 i;;
pe B2 44
) 9-811} 0/28 475
ig&m Lo
&1-&2 719 b
i;:i—gi 1723 ://?
- I9fa-2s e &'f
LT T 6!:5
1724 i/

This mable Encludes only teschers whe woried on s Fuflame basis

£33,
sndouh argees that che ¢ount erred :b:z

m!:atm?back pay on both the eqmai

and minitum wige claims. The gw}’i&_}'
ment&wﬁwnds that the tal soure &*Y}'sz
refusing to gward prefdgment imm::

i
{
1
H
'
:

+

DOLE v, SHENANDOAH BAPTIST CHURCH 1401
T g e £9% B4 1389 Hieh Tir 1990

spris thmy single people of either sex wers
ineligible for the supplement. Rt the trial
cours alvo had befere it avidence that matk
al stagus wis not the determinative facter.
Thres years sfier the vgmmencement of
chiy metion, Roanoke Yalley deviated from
js ssserted poficy and began paying sep-
plements o Some singie people-—givoreed
mothers with depeadenis. This confBess
with Shenandsoh’s asserdon that sy thar-
ried prople qualified for the supplement
In the gropp that Shenxndosh describes 23
shigible for the exira pay—martied peor
plamis  atimiced discrmuirating  aguinst
wamen by not making the supplement
availzble to thew on the same hasis a8 W0
A,

The district rodrt rejocied Shenandoah's
argument that it used wsrita) s2atus as the
threskold congideration i Aetgrmiaing el
gibtity for the hend-gihousehold supple
ment, statifg “{tthe tourt need not decide
i Shenandozh rould legally have paid 2
supplement to &l marvied wachers while
denyving it to all single 1eathers perfarming
the pame work, for that i set the policy
the ¢harch followed.” Shemgndoch ¥ 07
FSupp. 3¢ 1464 In Gght of o the evi

dence, we cannot held clearly errancous the '

seiud eourt’s finding thas Shenandanh falled
1o carev its burden of proving that the
salary differential was “pot baged On &
favtor other than sex)” Bpe Brewsier v
HBormzs, 788 F.2d 985, 992 {4th Gir. 19061

(117 Shemandosh alss complains of the
distries coure's back pay award on the mink-
mum wage clsiuns.  The district Tours
gwarded 1681846, The parties had stipw
Isted that amonnt a8 the gifference in the
wages the nipely-ond affected suppeort

staff members astually rpegived - between.

1974 and 1982 and what thev wouli have
received. had they been paid the minimum
wage. BShenandeah urges the oourt erved
in net considering whether the work of
these support stsfl meznbers Wss pav
formed for the chureh r for the school.
But Shenandosh alsn aszerts that Vsome of
the work 1 so mterrelated ... that it would
be virually impossible w assign an BIROENL
10 either eategary.” Shenandoah directs us
w no evidence produced at tria} char womid

provide a basis for distinguishing Detwidn
chureh and sehoolrelated Iabor. Given
(hat the Lris! curL Was not provided with 3
sufficiens . evidantiary basis on which to
make the distinetion Shenandszh seeks, the
court S 1oy err in wwardiog bask pay
based on the sipulstian. ’

1323 The government has Crous-RppRea-
od, cluitniny that the district murt grred in
refusing to sward prejudgment interest.
Normally, “fplrejudgmant interest is peces-
sary, in the abstnte of jipuidated dnmages,
o make the individual diserimninates
whole.” Cline v. Roadway Ezpress. 583
$.2d 481, 488 (4th Cin3882). However, the
depision whether wn award interest is within
the trial cowrt's discresion. A Om the
aarrow facts of this case, w¢ Find the 2q-
itable considernsions sufficient @ aveid &
finding of sbuse of discretion. Nelther éo
we fiml that the distrigt cours abuged s
fAiscrevion i refusing W grast injungtive
rebel. in Night of the faxy that Rasahoke
Valley has been iu compliance with the At
sines 3986,

. * -

To sUIMINETIIE, Wwe concinde thay Con
gress affirmatively ntended the Fair Labor
Gtandards Aot o spply W ehurgh-aperaied
schools znd that application of tha At to
Rosnoke Valley does not vielale the first ot
fifeh amendment rights of Oe chureh or
the intervenors & this sution. We affirm

* the distriet eourt sward af $16,2318.45 bak
pay for support stafl members who were
subject to minimum wage violations and of
$177,680 back pay for tesrhers who ware
subjoet o cqual pay violations. e also
atfirm the denial of prejudgment intérest

- and injunctive reliel. —_—

AFFIRMED,
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DRAFT: Thursday, 6:45 pm.

President William J. Clinton
Announcement Concerning the Minimum Wage
February 3, 1994

Today marks the completion of two full years of feports on the sconomy
under our gdmmwtmticn‘ This morning, the Department of Labor reported that
over § Million jobs have been created since I became President.

As I am sure all of you remember, during the Presidential campaign, I
promised the creation of 8 Million jobs over four years -- and today's report shows
we are well ahead of schedule. .

1994 waa the best year for job growth in a decade. Eight times as many;
joba are being created per month than were created during the previous
Administration. . ‘

The unemployment rate has dropped 20% since | took office. We are
experiencing the loweat combined unemployment and inflation in 25 yeara. And
92% of the job growth has been in the private sector -- and a majority of the joba
created have been high-wage jobs. :

I am very proud of our record so far. But I am also very aware that all the
good statistics in the world don't necessarily mean more money in the pockets of
ordinary Americans, And dedpite all the progress we have made, milliona of
hardworking people ars working longer hours for less money, From the end of
World War IX until the late 70s, the income of all Americans rose steadily
together. But from 1979 to 1993, the income of the top 20% grew significantly,
and the income of the other 80% of America barely grew at all or- dropped.

Much of the problem is due to the widening income gap between working
Americans whe have the skills they need to compete in the new global economy
and those who don't. A male college graduate today earns 83% more than a man
with only a high-achool degree. That's why we've pursued a far-reaching
education agenda, It's why we've made it easier and more affordable to gel college
loans. And it's why I proposed the Middle Class Bill of Rights to help people
invest in their childrens’ education and in their own training and skills,

But another, no less important part of the problem, ia the declining value of
full-time wages for many jobs. And I believe that if we really honor work, anyone
who takes the responsibility to work full-time should be able to support a family
and live in dignity.

This is the essence of what I mean when I talk about the New Covenant,
Qur job is to create enough opportunity to earn a living for people who take the
responsibility to work hard to build up their hives.

That is why we fought so hard to expand the Earned Income Tax Credit last
year, cutting taxes for 15 Million working families with low-incomes. And that is
precisely why today I am calling on Congress to reward work by raising the

_minimum wage to $5.15 over the next two years.

The only way to build the middle-class and to shrink the underclass is to

" make work pay. And in terms of real buying power, the minimum wage will be at

1



a 40.year low by next year. The simple truth is that you cannot make g livinag on
$4.25 an hour. And if we are gerious about reforming the welfare system, we have
to be serious about making work pay for pecple who take responsibility for their
lives. ) T ' :

I want to close with one observation about recent history. In 1990,
Congress raised the minimum wage according to the exact same schedule I have
proposed -~ 45 cents & year, for two years. That increase was passed b
overwhelming margins in both houses, with majority support from boiﬁ parties,

This has always been a bipartisan issue and should remain one. Let's work
together to make the minimum wage 2 wage you can live on.

Thank you.



REWARDING WORK: THE CASE FOR INCREASING THE MINIMUM WAGE

The President's proposal would increase the minimum wage from $4.25 to $5.15
aver two years, through two 45 cent increases. The last increase, passed by an
overwhelming, bipartisan vote in 1989, and implemented in 1990 and 1991, was
also a 90 cent increase in two 45 cent stages. For a full-time, year ~round worker
afé the minimum wage, a %0 cent increase would raise yearly income by $1,800 -
as much as the average family spends on groceries in over 7 monihs,

MAINTAINING THE HISTORIC VALUE OF WORK: If the minimum wage were to stay at its
current level ($4.25), it would fall to its lowest real level in forty years. Indeed, the value of the
minimum wage is now 27% lower than it was in 1979, and has fallen 45 cents in real value since
its last increasce in April of 1991, The first half of the President's 90 cent proposal simply restores
the minimum wage to its value from the last increase.

RAISING THE MINIMUM WAGE PRIMARILY HELPS ADULT WORKERS ~~ MOST OF
WHOM RELY ON THEIR MINIMUM WAGE JOBS TO SUPPORT THEIR HOUSEHOLDS:
Nearly two~thirds of minimum wage workers are adults (63%); over one third of all minimum wage
workers (36%) are the sole breadwinners in their familics; the average minimum wage worker
brought home over half of his or her family's earnings. Thus, a ris¢ in the minimum wage 8 a
significant boost to the standard of living to millions of houscholds.

REWARDS WORK OVER WELFARE: The minimum wage increase provides another crucial
measure 10 reward work and ensure that there is a strong inceative to choose work over welfare.

BETWEEN 11 MILLION AND 14 MILLION WORKERS WOULD BENEFIT FROM THE
PRESIDENT'S PROPOSAL TO INCREASE THE MINIMUM WAGE: An estimated 11 million
workers, paid by the hour, carn between $4.25 and $5.14. Research indicates that an increase in the
minimum wage 10 $5.15 could have a "ripple” effect on another 3.5 million workers who carn within
50 cents of the new minimum wage,

EMPIRICAL EVIDENCE SHOWS THE PRESIDENT'S PROPOSAL CAN INCREASE
WAGES WITHOUT COSTING JOBS: Over a dozen empirical studies have found that moderate
increases in the minimum wage do not have a significant impact on employment. These studies
include state~specific research that shows that higher state increases in the minimum wage did not

result in significant job impacts. As Nobel Laureate Robert Solow stated: *[Tlhe evidence of job loss
is weak, And the lfat':t that the cvidence is weak suggests that the impact on jobs is small”

A 90 CENT INCREASE IN THE MINIMUM WAGE WILL LIFT A FAMILY OF FOUR OUT
OF POVERTY: The dramatic extension of the Earned Income Tax Credit helped lift hundreds of
thousands of working families out of poverty, Yet, by 1996, even the EITC is not enough to Lift
. above the poverty line a family of four making the minimum wage.. With the 90 cent minimum
- wage increase, food stamps; and the EITC, a family of four with a }car-mund minimum wage
worker would be Lifted above the poverty line, .

THE LAST MINIMUM. WAGE - ALSO 90 CENTS ~ GARNERED STRONG BIPARTISAN
SUPPORT. In 1989, the minimum wage was passed by votes of 382 to 37 (135 Republicans) in
the House, and 89 to 8 in the Senate (36 Republicans) and was supported by Senator Dole and Rep.
Gingrich, -



