05/12/97 20:01 =
MAY {2 ‘57 BDSMM HﬂT’L GOVERMIONG? WOCIHTIGH

3 Bob Mille
NA‘JTONAL Co Ci-:rm:ur Nuvady

GOVEBNOPS ' : ' Chaymuh
ASSQLIATION
Goage V. Yolnavich
-
¥ |
4* *x-
W
JH:

€ool,

Mm1-7 -

Reymond €. Schnw;th _
Expyerre Wirectst

1548 of iz Sreeee

444 Narth Capico! Sereet
Washingron, D.C. 20031513
Telephéne (202} G24-3400

Facsimile Cover Sheet .
" NATIONAL GOVERNORS' ASSOCIATION .

From: | Susan Golonka

—__Phone: | 202-624-5967

_Fax; | 202-624-5313

Bruce Reed 456- ms
TO:

FAX #

_Date:

Pages mcludlng this |
_COVEr page:

Commenta:

Pleaas eall Shtily Cotos (202) B24-53410r Marsha Botts {202) R24.5878 If yﬁu have nny preblems with

ihm transmission.

tHormsHaxcover



05/12/97
NATIONAL
GOVERNORS
ASSEIATION

*
¥
»

gl 00L

20:02 ) _ o . T : P.e-7
g pareSPM NAT/L GOVERNORS’ASSOCIATION L o
) Bob Miller ' Ruymend C. Schegpoch
Governorof Nends. - i Exevuclve Direcror
Chairmsn ) T
. Halt of che Staees
Grarge V. Voinevick . 444 Narth Capleal Scree
‘ Ciavamr of Ohin . ' Wiahingtoi, .5 2008 1812
$¥ : VV‘"_-.;_u“i““;“ 'hhphum. (U2) 624-5300

% R |
_ x May 12,1997 C
Beart o uﬂ*%xgwwk‘“‘“

‘The Honorable W1lllam Y. Reth, Jr.
Chair

" Senate Finance Commitnee : | - : .
219 Dirksen Senate Office Building S N
Washington, D.C. 20510 L '

Dear Senator Roth: .t

The nation's Clovernors wanl 10 sxpress pur sirong opposition 1o the Clinton edministratien’s proposal
to impose federul Temporary Assistance for Needy Families (TANF) requireiments on separate stute
maintenance-of-effon (MOE) programs. We understand the edministration will be submitiing 10 you
for your consideration & legislative proposal that would severely Nmit stare flexidility is welfury
refarm.  This proposal would dismantle the careful agresment worked out atnong Governors,
Congress, and the” adminisiration during last year's welfere reform deliberations. Wa ask for your
continued suspem of the framewerk for wellare reform enacted Jast year and Urge you to oppose the
ydministration’s effons to enact such a proposal, whether it be in the ¢ontext of a weifate reforn
technlcul corrections bill or par of another [egislative vehicle.

“The Nationa] Goverors' Assotistion (NGA) is strongly opposed to the administeation’s proposal to
limit state flexibility in the use of state MOE funds beyond those limitations currently in the low.
Governors supgoned a welfure block grani because we believed it would provide the Rexibility slatey
nead 10 craite suceessiul pregrams thit will reduce welfare dependency und increase self-sulficieny,
The understanding thas states would have grearer flexibility in the use of their awn state MOE doliurs
than in the use of faderal TANF dollars was integral to Governers’ support of weifare reforim. Thiy
Mexibility will ensble states to design prograitis to serva the panicular hsady of thelr populitions and o
ensure that the most vuinerable families ofe proteciad. A maintenancesof-effort requirement wins
included to guaruniee o minimum leve! of stuie xpending anl needy I’umjhes not 10 IMPOSe presctipiive
federal requirements on the use of those doliars.

The policy guidzneeifrom the U.S. Deparimens of Health and Human Services dated Jenuary 31, 1997,
pravided what we belisved to be a reasonable and aceurate interpretation of the starute. The guidance

* recognized that staté maintenanze-ofseffort dollars Used ta sérve eligible families in sepurdte slafe

programs are nct 1 he encumbered by Federal requirements and resfrictions. ~ However, 1he
sdministrution would like 10 reverse thal inerpretslion with a legislative proposul to requife that ull
stute MOE spending—even if in 4 sepuraiw stute prograim=—be subject (o federal work. child suppori,
“and data reporting requirements.  Governors befieve that jimiting state flexibility in sepurate sare
MOE programs would break the agreement {hut Congress und the udministeation made with Goveinors
on welfare reform.

§

i it
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Govemots shculd b given @ chance to 1mp1ement welfare reform wlthtn the current parameters of the
law. It is grossly premature o restrict state flexibility and innovation when states have only just begun
o implement the law, If. down the road, Conzr:ss or the administration £i ind that states have adcprcd
programs or policies that sppear contrary (o the intent of the lsw, then Qovernors would be happy to
work with all parties 1o address the problem. :

We are unawaré of any states crealing separate stata programs to “game™ the work riquirerent or
siphon off the federal shere of child support collections. In fast, swtes appear to be moving very
eautiously in the ereation of separate programs. However, Governdrs are interested in preserving the
Option to create separate state MOE programs, if fyture cir@umstaﬁccs and needs suggest that it would
be the best wuy to serve particular clients or provide panicuiar services.

+

" Those staies that are considering creating separate stale programs are doing so for very legitimate and

apprapriate reasons. States are considering these programs as @ way 1o sérve the most vulnerable
families and individuals for whom a twenty-five, thirty or thirty-five hour par week work requirefmeat
might not be a réalistic or even desirable goal. This might include families with elderly or disabled
caretakers or dlsablcd children, victims-of domestic Violerice, 2nd individuals needing substance ubuse
treatment before 'going o work. States may also decide to serve individuals who are ineligible for

federal TANF gssistance, such a5 lagsi immigrants, in separatc state programs. It would be a broad

streich of federal sutharity to require states to impose the federal work requirements on individusls
who are not even sligidle to receive federal dollars. :

The Aexibility cuirently in the law will crable staies to cansider a varicty of innovative approachss
with their MOE spending. For example, states may wans to ereate a state earmed income credit (EIC).
However. requirinig the assignment of child support rights and tracking hours of work for families
receiving an EIC would be burdensome and costly to states. Imposing federal requirements will have
the very unfortunate result of eurbing innovative and crestive state solutions,

We would aiso like to raise a related issue :cn‘cemfhg the contingency fund, The administration’s
unwarranted cbncem around separate state programs Bas led it to oppose NGA's reeommendation for
fixing the contingency fund. The inclusion of a $3 billion contingency fund was an imporant element
in Governors' support for welfare reform. Congress and the administration also gave strong support (o
the contingency fund. rtﬂev:ung bipartisan agreement that both the federal end state govemnmenls
should shase the cost of meeting increased nieeds during periods of econemic downturn,

NGA, however, is very concerned that certain provisions in the weifare law will make it difficylt for
ftates to sccess fhe contingency fund during perings of economic hardship, thereby defeaiing the
purpese of the fund, Specifically, there is a problem with the definition of whar state spending counis
taward the 100 pércent maintenance-of-effort requirement that states must meet in order to draw down
the edditional matching dollers, Even if a state’s spending equaled 100 peréant MOE for the basic
TANF Black grant, ‘that state might not be eligible for:the contingency fund because the definition of
MQE undcr the contingency fund is much narrower than the definition undet’ TANF. As a resull. it
will be very difficull for states to meet the criteria~even while investing high levels of spending on
welfare progfams—if they have any MOE spending .in separate programs, as is permitied under

- TANF,
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.Govemors are u:omendmg that the :anungcncy fund MOE réquirement ba ehangéd 1o mirrer the
TANF MQE with réspact 10 qualified state spending, The administration erroneously believes tha[ the
current, more Testrictive MOE requirement for the contingency fund will ba a disincentive ta states to
create statesonly funded programs and is opposing our recommendaiion, In structuring their welfare
programs, hawever, mosl stales are not Weighing access 10 the contingency fund very heavily bur
rather are giving priority to designing programis that will engblis them to fi2el the varying needs of
their clients in the most appropriate manner, If the MOE language for the eontingency fund is nat
modified, the result will not be fawer separate statz programs but rather fower states thal are able to
access the contingency fund in order to help needy families during periods of econamic downtum, We
urge you to inchude our proposed modification o the contingency fund in any welfare reform technical
corrections bill that the Finance Commitiee considers.
The nation’s Qovemnors are deeply committed to welfare reform and heve been at the forefrent in
developing innovative and successful strategies to move individusls from welfare to work. We look
forward to continuing 10 work with Congress and hope you will oppoic eny proposels that would
underminc states' ability to make weifare reform & success,

Sincerely, |

Governor Bob Milier
State of Nevada -
Chairman

" Govemor Terl C
State of Delaware ;
Co-Lead Governorion Welfare Reform

¥

ée: The Honarable Donna Shalals, Secretary, DepME:nt of Health and Human Services
Bruce Reed, Domestic Policy Advisor to the President
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 The Présidemt
The Whita House - .
Washington, DC 20500 ' . : o

Deéar Mr. Presidant’

The natian's Gavernors want (o express our strong opposition o 8 proposal that, is be:ng advunced by
your administration to impose federal Temporary Assistance 3o Needy Families (TANF) requiremenis
an xaparate siaie mainte nancevaf-effon (MOE) welfare programs. We belicve this proposul disinantles
the careful agreement worked out among Governars, Congress, mnd you? admmzszmuan during lust
year's welfare reform deliberstions. I will limit state innovation snd creativity end imperil suceessiul
welfare reform. We urge you 10 withdraw the proposal.

The Natlonal Governors' Asscciation (NGA) {s strongly opposed 1o your adminisiration’s proposal to
limit state flexibility in the use of statle MOE funds beyond those limitalions currantly in the Juw,
Goavernors supporfed a welfare block grant because we believed it would provide the flexibility stmies
need 1o creats successful programs tha will reduce welfare depeadency and increase selfesufficiency,
The understanding that states would have greater flexibility in the use of their own stale MOE dollars
than in the use of the federal TANF dollars was imcg'ral 1o Governors' support of welfare reform. This
flexibiliey will enable states to design programs 10 serve the particulat needs of their populations uny to
ensure that the moql vuinerable families are prolected. A mainienunce-of-effon requiremem wis
ingluded to guuranlee a minimum level of stuic spending on naedy fumilies, nol o impose pre-.v.npnvc
fedéral requnrcmcms on the yse of those dellars.

The policy guida‘nce from the U.S. Deparrment of Health and Hurnan Services dated Januory 31, 1997,
provided what we believed 1o be & ressonable and accurate interpresation of fhe srate. The guidance
recognized Lhut sfale nuintenance-ol-¢ffon dollars yxed 18 serva eligible farhilies in sepufale stte
progrums are not 10 be encumbered by federal iequiremeﬁ:s and restrictions.  However, your
administration would like 1o reverse that mlarpretauon with a legislative proposal to require that alf
state MOE spendmg-even if in @ separate state program——be subject to federal work, child suppon,
and datz r:pomng requirements. Governors believe that limiting state flexibibity in separole stdte and
MOE programs would break the agreement that Congrass and your administrotion made with
Governors on welfare reform,

Qovernors should be given u chance 10 impl¢ment welfare refoim within the current paramesers of the
law. We believe it is grossly premawre to restrict state flexibility and Innovation when siates have
only just begun 1¢ implement the law. [f, down the road, the administration or Congress finds ihat
states have adopied programs or policies that sppear gantrary to the intent of the law, then Governors
would be happy 10 work with all ponties 10 address the problem,
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We are unawaré of ony siates creating scparate mte programs 10 "game the werk requirement or
siphon off the federal share of child suppon collections, In fact, stare§ appesr o be moving very
cautiously in the creation of separate programs, However, Govemors are interested in preserving the
option ta create separate state MOE programs. if future circumstances and needs suggest that it would
be the hest way to serve particular clients or provide particular sefvices.

Those states that are considering creating separate stawe programs are doing so for very legitimate sad
appropriate reasons. States are considering these programs as @ wsy to serve the most vulnerable
families and individuals for whom & twenty-five, thirty, or thirty-five hour per week work requirement
might not be a realistic or even desirable goal. This might include families with elderly or diszbled
caretakers or disabled ehildran, vietims of domestic violence, and individuals needing substance abuse

" treatment before going to work, Staes may also decide to serve individuals whio are ineligible for

federa] TANF assistance, such ss legel imumigrants; in separate stats programs. It'would be a bread

stretch of fcd:rn] authority 10 require states to |rnpon= the federal work requm:mems on individuals

who &ré not even eliglble wa receive federal dolfars, -

‘The ﬂe‘xibilily currently in the law will enable States to consider a variety of innovative approaches
with their MOE spending. For example. states may want to create a stae earned income credit (EIC).
However, requiring the assignment of child support rights and tracking hours of work for familias
receiving an EIC would be burderisome and costly to states, Imposing federal requiremencs will have
the very unforunate result of curbing innovative and creative state solutions”

We would also fike 10 raise a related issue concerning the comtingency fund. Your administration's
uawarranted conéem around separate state proprams: has led administration officials 10 oppose NGA's
recornmendation: for fixing the contingeney fund. . The inclusion of a 52 billion contingency fund wis
an important element in Govarnors' support for welfare reform. Congress and your administiration
4150 gave swong support 1o the cortingénsy fund. reflecting bipanisan agreament that both the federyl
and state governinents should sharz the cost of meezlag incraased needs during penods of economic
downturn.

NGA, howevcr. ns very conczmed that certain provisions in the welfare law wnll make it difficult for
states 10 access the comingency fund during periods of ecénomic hardship, thereby defeating the
purpose of the fund. Specifically. there is a problem with the definition of what state spending counts
toward the 100 percent maintenance-of-Effor requirément that states must meet in order to drew down
the additional matching dollars. Even if a state's spending equaled 100 percent MOE for the busic
TANF black grant, that xiaie might not be eligible for the comingency fund bacause the delinition of
MQE under the contingency fund is much nsrrower than the definition under TANF. As a result it
will be very difficult for states to meet the criteriz—even while investing in high levels of spending on

welfare prog'rarns--lf they have any MOE apending in separate programs. as IS permitied under

TANF, ¢ - .

Govemors are recommending that the contingency fund MOE requiremént be changed to mirror the
TANF MOE with:respect to gualified state spending, Unfortunately, your administration erroneously
believes thet the current, more restrictive MOE requirement for the contingency fund will be o

 disincentive 1o states e create state-only funded programs and js Gpposing our recommendation. In

structuring their welfare programs, however. most states are not weighing access 10 the contingency
fund very heavily bul rather are giving priority to designing programs that “will enable them to meet the
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varying needs of theit chanu in the most appropnate manner.  1If the MOE lnnguage for the

contingency fund ls not modified, the result will not be fewer separaté state programs but rather fewer

slgtes that are able to access the cantingéney fund to help assist needy families during periods of

economic downiuin, We urge you to withdraw your uppos:tmn to our prnposed modification to
" the cnmingency fiund so that it may be tneluded in the welfare reform technical corrections bill.

We are conccmcd that ¢he nation’s Gavemcfs ‘were not adequalcly consulted prior o the
announcement of .the administration’s proposal concerning maintenance-of-effort and scpirate state
programs. This pmposnl was not put forward in the spirlt of partnership or with the goa) of making
welfare reform a success, As a fornér Govemnor, you know that states havé been at the forefront in
developing innovative and successful strategizs 1o move individuals from welfare to work, Qovernors
are deeply committed 10 welfare reform and we urge you te work with us to make it 8 success. '

Sincerely, _ '
Governor Bob Miller . Governgf/fGeorge V. Voinavich
Stats of Nevada . Suare of Dhio

. Chairman : "% Vieg Chairman

Govarmor John
Szz_a;e of Michi , .
Co-Lead Governor.on Welfare Reform

Governor Tom Cifper
State of Dclawnre
. Co-Lead Governor on Weifare Reform

. ¢c: Donna Sha.!a.la Secretary, Department of Health and Human Services
Bruce Reed, Dormsnc Policy Adviser
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QUESTIONS AND ANSWERS ON -GUIDANCE

What mebeage are you sendihg states?

't ) : ' . i) 004/005

@ooa

e e

We ara giv;ng states the flexibility and creativity they neéd to devalcp
\ULA%‘

preg:ama. At cha eame time we are telling states that we he?c‘anu'ha
the central goal of welfare reform: meving people
from welfare to werk.

what ie the legal b351i £or yeur telling the statee how to epend their
dollars?

Over the past months, Federal and state agencies have been engaged in
the massive proceéss of implementing the new welfarxe law. We have.

‘resclved many issues and answered many questions that the states have

~ ‘the states prdvide aupport or "eligiblae famil
they proVvide or “assistance" and vhat state

.
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_maintenence cf-effore requirement

had, and many are still being resolved., The question here ig how to-
implement the law's requiremsnt chat statag must continue to fpend séme
of their own dollars to hnlp families

qesmnally

% of their 1954
rograms. The

Under the statuta, states must maintain either 75t or
state spénding level under the old AFDC and relate
guidance clarifies for the states the legal intg .
,* what cypea of supporc -
©ollars count to meat the
statute’'s requiremant for that maintenance
intende that states use their dollars foz/needy families as thay define
them and that agelstance whether in dirget cash or other non-cash
supports kéep the statute’ 8 aim to mové pecple’ from welfaxa to work.-

states ’have ke flexibility in the uge-of -
their dollars which will count toward their maintenance-of-effort
raguiremant.

Y . {
The guida ce,éfiines "agujistance” with faderal dollarsg m strictly
The adfiinistration wants to insure that federal support is being used to

fu er more specific work and work related activities.

1f states exceed thelr federal block grant allocations, they can ebtain
additional federal funds from the contingency fund in the statute.
However, tlie administration reads the Congrescional ihtent for this

‘provisicon as for states te draw those fundg, thay will have te spend

look of their 1354 spending level dollars on familiaa that meet the

faderal TANF requiramants _ . f

why are you draw;ng tha definition of aesistance so tight?

We are committed %o tha rundamental goal of ehis historic welfare reform
which is to require people to work. BAnd, the statuta gives us the

authority te do so. A ¢f§

Will states bBe allowed to spend their funds for carvices like
transportation subsidies, cne-time grants te families to aveid. rece;v;ng
wglfare, subsidized child care or parenting classes toward fulfilling
thair maincenance of affort reguirements?

Yes, states may use their funds those and a variety of other pervices,
as long as the family haa a child and is needy according to the state
income standarda in its TANF program. These funds will count téward tle
75% or 80% maintenance-of-effort requirement. They will not be able to
use srate funds for those purposes to meet the contingency funa’

f-effort. The legal reading
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a What about tha time limic? Will statee be able to provide assis:aﬁbesmia;hﬁdmﬂﬁpp
with state dollars afcer five years?

A Yes. 1In the statute. Congress proh:.blted only the expenditura of
+ federal funds for families beyend the five year limit. The Clinton
administration i also eérious about time limiting aselstance so that
wslfa:e truly becomes a trans;t;onal program

) ‘.Wlll states be able to provide assistance to legal immigrants who are in
- the country after August 22, 19967

A . Yes. States will be able to use state funds for legal immigrant
‘families who arrive in the country after August 22nd. HHS gubmitted a -
‘technical codryrestion to the statute, based on Congressional intent, chat
fixes an error which goes aleng with the intarpretation in the guidance
of the use of #tate dollars. The combinzeisen of these twe efforts will |
‘enable srates to use their dollars for legal immigrants whi¢h will count
toward the 75/80% malntanance of-effort regquirement.

L r R How wlll you make sure that s:ates that gtates are upholdlng the central'
: " goal of welfara reform: moving pe¢ple from welfara to work?

A Wa are: confldent that the stdtes will use tha flaxibllzty in this new
' "law and this guidance to strengthen the focus on work, nat evade ;:

However, we.will use all the means at our disposable ' eL”'
to insure that states make walfare reform real by regquiring -;E

work and moving Pamilies to self-sufficiency.. We will do this in-

aeveral ways: Wmmhmw : U“a“‘c“"w
requirenants ity $ing

» boush-<penaltieg-by e -..... Causk to ELATES WHO Lal 5 HRG

MU Der e Tetpati Bllenting ta ‘an
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 ”0 /S How . uill ycu make sura states don't retain what would be fede:al share
of c¢hild support collections?

SA 0 We will clcsely monitor the actions states take with ragard to Chlld
'~ 'support collecrions through the data information we gather. If states
act irresponsibly, we will inform the Congress and work to solve the

-j', problem
o _Are you going Heyoﬁd your authority with this éuidante?
A No.. "
Q- Aven't you stifling state creativicy? ' : ' N
A No. He are aseuring the balance of scate flexibility and accoﬁn:abiiity %%E%f
to the fundamental objection of welfare reform to move people into work.
Q - 1Is this the final word on this issue? _ | . 7 -
D\L mll.ii?‘"}kﬁahﬂul Haak p@l vaalf_ t-lulmeu,'\\ftf . ‘H’T"‘ h PUTgQ—
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THE WHITE HOUSE

WASHINGTOM

January 28, 1997

MEMORANDUM FOR THE PRESIDENT

FROM: BRUCE REED
ELENA KAGAN

SUBJECT: WELFARE LAW IMPLEMENTATION ISSUE

Before the NGA meeting, we need to give states an answer to the question of whether a
state must comply with the welfare law’s requirements in order to get maintenance-of-effort
credit for a state expenditure. States would like to spend their money in separate, non-TANF
programs, free from all federal restrictions, but still counting toward the maintenance-of-effort
standard. Allowing them to do so, however, may deprive the federal govemment of a great deal
of money and may undermine the law’s work requirements. This memo contains a joint HHS
and DPC recommendation as to the proper Administration approach to this issue.

Background and apalysis

As you know, the maintenance-of-effort provision of the welfare law requires states to
spend each year a set percentage of their FY 1994 welfare expenditures. Each statc meeting its
work participation rate must spend 75 percent of FY 1994 expenditures; any state failing to meet
its rate must spend 80 percent of that sum. If a state fails to spend this amount of money, its next
year’s block grant 1s reduced accordingly.

The question here concerns the restrictions that apply to expenditure of these
“maintenance-of-effort funds.” (All agree that no federal restrictions apply to state monies for
which the state 1s not seeking maintenance-of-effort credit.) The law is clear that certain
restrictions -- the limits on benefits to aliens and the five-year time limit -- do not apply to
maintenance-of-effort funds. The law is far less clear as to whether other requirements apply.

But it is difficult, as a legal matter, to pick and choose among these remaining requirements:
HHS cannot, for example, say that work requirements, but not reporting requirements, apply.

The govemors have argued vehemently that applying federal restrictions to state
maintenance-of-efforts funds would impede state innovation. And because the advocacy groups
would like to undermine some of the federal requirements -- particularly regarding work -- they
have joined the states in taking this position.

But a completely “hands-off” ap_pro'éch -- which would allow the states to set up wholly
independent programs, free of all federal restrictions, with maintenance-of-cffort dollars -- poses
two significant problems. First, states ¢ould place the families most likely to make child support
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payments in the state-only program and thereby avoid sharing child support collections with the
federal government. OMB estimates that the amount of money at stake could exceed $1 billion .
per year. '

Second, such an approach could seriously undermine the work provisions of the welfare -
law. As you know, the law requires states to show, on pain of financial penalty, that a certain
percentage of families receiving assistance under TANF are engaged in work. The govemors’
approach would allow states to get around this requirement by transferring their hardest-fo-

employ welfare recipients from the TANF program (where they would count as part of the
* denominator in calculating the percentage) to a separate state program funded by maintenance-
of-effort dollars (where they would not so count). Indeed, under one interpretation of the law,
such a transfer might count as the kind of “reduction 1n caseload™ that operates to reduce the
minimum participation rate applicable to the state. Hence by the simple device of shifting
beneficiaries from one program to another, a state could simultaneously make it easier to meet
the existing participation rate and lower the participation rate applicable in the future.

Recommendation

To provide the states with needed flexibility, protect the government’s share of child
support collections, and maintain the integrity of the law’s work participation requirements -- and
to do all this in a legally defensible way -- HHS and the DPC recommend the following actions:

1. Interpret the law so as to give the states far-reaching discretion and flexibility over
maintenance-of-effort funds. Under this interpretation, states can set up programs that are free of
any of the welfare law’s prohibitions and requirements.

2. Advise states that they should not use their own programs to appropriate child support
collections that otherwise would go to the federal government; issue regulations authorizing
HHS to collect the data necessary to monitor whether states are using their programs for this
purpose; and work with both the governors and Congress to ensure that states do not do so.
Conversations with Governors have suggested a willingness to work cooperatively on this issue.
We also have every reason to think that Congress -- which in assessing the budgetary impact of
the bill, did not envision a reduction in federal child support collections -- would legislate a
remedy if that is necessary. ' '

3. Issue a regulation providing that a state cannot receive a reduction in its participation
rate for reducing its caseload unless the state shows that the caseload reduction is real and not
simply the result of transferring beneficiaries from TANF into a separate state program. Such a
regulation, which rejects the interpretation of the law most beneficial to states, will prevent states
from decreasing their obligation to put people to work through making purely formal changes in
the structure of assistance programs.

4. lssue a regulation providing that a state cannot receive any good cause consideration --

i
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i.e., any mitigation in penalty for failure to meet work participation rates -- unless the state shows
that 1t has not used its own program to escape the force of work participation rates. This.
regulation will create a disincentive for states to use their own programs as dumping grounds for
hard-to-place beneficianes.

5. Issue a regulation providing that HHS will look at a state’s overall work effort -- 1.e.,
its success in putting to work the beneficiaries of both TANF and separate state programs -- in
determining whether the state qualifies for a high-performance bonus. This regulation too will
encourage states to make real efforts to place in work activities those individuals who receive
assistance from separate state programs.

6. Work with Congress and the Governors to enact a legislative clarification to ensure
that states do not use their discretion over maintenance-of-effort funds to evade the participation
requirements. Specifically, we will seek language making clear that calculation of whether a
state has met the applicable participation rate shall take into account the state’s success in placing
in work activities the participants in both the TANF program and any scparate state program that
counts toward the maintenance-of-effort standard.

Together, these steps should give governors broad flexibility to run their own programs
without giving them perverse incentives to evade the work requirements. Please let us know if
this resolution of the issue meets with your approval. If it does, we would like to roll out this
program prior to the NGA meeting,
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Finally, we intend to work with Congressél a-bipartisan fashion to enact a legislative
clarification to ensure that each state’s overall work effort meets the statute’s work participation
requirements. Specifically, we will seek language makinglclear that calculation of whether a
state has met the applicable participation rate shall take info account the state’s success in placing
participants in both TANF and MOE programs in work getivities. ‘
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Page 2 - Bruce Reed

I believe that these actions significantly strengthen the
guidance and meet our mutual concerns that welfare reform
succeed. Because of our shared sense of urgency, I have asked
John Monahan to follow up with you socon te discuss this latest
draft and our plans to disseminate the final version.

N

Encleosure
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T. HNature and Purpose of this Guidance

The Personal Responsibility and Work Opportunity Reconciliation
Act of 1996 (PRWORA) gives States enormous flexibility to design
their Temporary Assistance for Needy Family (TANF) programs in
ways that promcte work, responsibility, and self-sufficiency and
strengthen families. Except as expressly provided under the
statute, the Federal government may not regulate the conduct of
States.

Within this context, we are planning to focus our proposed TANF
regqulations on areas where Congress has expressly provided for
the Secretary to take action -- i.e., with respect to data
collection, penalties and bonuses. We have alsc been undertaking
extensive outreach to ensure consultation with a wide range of
persons and organizations holding perspectives on children and
families. To date, we have asked State executive and legislative
officials and their national representatives, advocates, non-
profit organizations and foundations, labor, and business
organizations to participate in this consultation process.

Because State legislative sessions are starting and the TANF
statute is so far-reaching, we have frequently heard of the need
for early guidance on certain issues of immediate importance to
the development of State programs. Among these issues are
Federal requirements related to the expenditure of Federal grant
funds, including the definition of "assistance" which triggers
these reguirements; the scope of State flexibility in using State
funds which qualify as expenditures for maintenance-~of-effort
(MOE) purpcoses; and State flexibility in using State MCE funds in
State programs operated apart from TANF.

Consequently, we are providing informal guidance on these
important issues. However, because of the scope of the TANF
statute, and the interrelationships among its many pieces, it is
impeortant to note that many other guestions will be answered
through the regulatory process. We believe the guidance reflects
Congressional intent on TANF policies, and that it will promote
program accountability, support substantial innovation in program
design and provide States the flexibility they need to serve
needy families effectively.

Key Points
Among the key points made in this paper are the following:

1) States have the flexibility to count, towards their
general TANF MOE requirement, expenditures of State funds
under separate State programs. Thesé expenditures must meet
the statutory requirements for "qualified State
expenditures,® includlng the requirement that they are made
on behalf of “eligible families,"™ but are not subject to
requirements which. apply to the TANF program. (see section
Vv discussion and chart).
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Because the statutory language for contingency fund MOE is
different, States do NOT have the flexibility te count
expenditures under separate State pregrams for the purpose
of meeting the Contingency Fund MOE. All expenditures
counted towards the 100% Contingency Fund MOE requirement
nmust be made under the TANF program and therefore must meet
TANF reguirements.

2) In order to ensure that State decisions to establish
separate programs do not undermine the work provisions of
the new law, undercut Congressional intent to share child
support collections between Federal and State gevernment, or
have other negative conseguences, we will be taking steps to
obtain additional information on state practices and
exercising the administrative authority available under the
statute to support the legislative goals of PRWORA (sse
discussion in section II. below).

3) Under the definition of Yassistance" included in section
VI, all but two forms of assistance provided to families
under the TANF program would be considered "assistance."
Thus, TANF requirements such as time limits, work
regquirements, assignment of child support, and data
collection are applicable (depending on the nature of
funding involved).

4) During the interim peried before final rules are
available, any penalty detisions will be based solely on
vhether violations of the gtatute occurred. Further,
statutory interpretations forthcoming in final rules will
apply prospectively only; they will not be a basils for
penalties during this interim period. States will be asked
to conform their programs, if necessary, after the final
rules are promulgated.

IT. Ensuring Positive Impacts

Program Accountability. At this peoint, we c¢annot say what States
will do with the flexibility they have to set up separate
programs which gualify for MOE purposes, but are not subject to
many of the TANF rules (see section IV). This flexibility gives
States the opportunity to try out some innovative and creative
strategies for supporting the critical goals of work and
responsibility. For example, states might choose to use state
funds to support a state EITC or transportatien assistance that
would help low-wage workers keep their jobs,

At the same time, States could use this new flexibility in ways
that might undermine important goals of welfare reform. 1In
particular, we are concerned that States could design their
programs so as to avoid the work requirements in section 407 or
to avoid returning a share of their child support collecticns to
the Federal government.
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We believe it is our responsibility to use the administrative
avenues available to us to mitigate against these potential
negative consequences.

Work

We intend to take administrative action to collect information
about the families served by states under their MOE programs, so
that we can: 1) better identify which states are truly more
successful in serving their needy families; and 2) promote work
and the other legislative goals. For example, in the proposed
regulations we are developing on work requirements, penalties,
and high performance bonuses, we intend to require that
information be provided on families served by sSeparate State
programs and, to the maximum extent possible, consider the
effects of state policies in setting up separate programs. More
specifically, we are looking at regulatory proposals:

o to deny States any reduction in the work participation
requirements applicable to them (i.e., we would not give
them credit for caselcad reductions) unless they provide us
with caselocad information for the state-only as well as TANF
programs in order to demonstrate that TANF caseload
reductions are not artifacts of the way they structured
their programs;

o to consider whether a state's MOE policies work to support
or circumvent the work requirements of the Act; if a State
fails to meet the participation rates, the Secretary would
not entertain good cause considerations unless the state
provided information about its MOE program and demonstrated
it was making a good faith effort in the work area with
respect both to its TANF and MOE programs; and

o to look at a State's gverall work effort in deciding whether
they qualify for a high performance bonus, i.e., a State's
success with its TANF program cannot be adequately judged
without knowing how the State's TANF and MOE programs are
configured and what is happening to needy families in the
affiliated MOE programs.

With the additional information we collect on participants in
State-only programs, we can evaluate whether work goals are being
undermined, and publicly report ocur findings.

To ensure that we have critical information which will enable us
to determine whether the work and other legislative goals are
being achieved, we will propose a legislative change on the data
collection provisions which will provide for collection of
information on the universe of recipients served by State-funded
programs. '
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While this guidance sets forth our best interpretation of the
statute at this point, we would considey a different
interpretation in the final TANF regqulation if we learn that the
work provisions are being undermined during this interim period.

Also, we strongly advise States to think carefully about the
risks to the long term viability of their TANF program if they
rely too extensively on separate state programs. Because states
cannot receive Contingency Funds unless their expenditures within
the TANF program are at 100 percent of historical State
expendlitures, excessive State reliance on outside expenditures
for their TANF MQOE may make access to Contingency Funds much more
difficult during economic downturns.

child Support

In assessing the potential budgetary impact of this hill,
Congress apparently did not envision major losses in the Federal
share of child support collecticns. We are advising States not
to set up separate State programs with the intent of retaining
what would otherwise be the appropriate Federal share of child
support collections. We are prepared to work with the Geovernors
and the Congress on remedies to identify approaches that will
ensure that states do not use the flexibility provided to retain
federal dollars in State coffers.

We recognize that the abkility of states to get up separate State
programs can result in much more responsive and effective
programs, and we do not intend to stifle creative State thinking
about how best to serve their needy families and children. We
will monitor the overall implementation of this legislation and
to assess whether the goals of welfare reform are being achieved.
We will work with the Congress and the Governors on laegislative
remedies should that become necessary.

I¥YT. Overview of Guidance.

This section summarizes the remaining sections of the guidance,
provides some additicnal context, and sets forth our pelicies on
~penalties in the interim period before final rules are available.

IV, Basic State Options in Program Design (p. ) -~ a
conceptual framework for the TANF program and its Federal

and State componeants.

V. Use of Federal Funds (p. ) -- the flexibility available
to States and the limits on use of Federal funds, including
restrictions on the assistance pavable with Federal funds.
VI. Basic Requirements Governi State MOE Expenditures
(p.) -- the reguirements governing State expenditures that
gualify for TANF MOE purposes and the expanded flexibility

4
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‘available to States to expend State funds on certain needy
families, including certain immigrants, individuals who
exceed the time limits and teen parents. [NOTE: The
immigrant pelicy on p. 10 gives States broader flexibility
to epend State MOE funds on immigrant families than was
previously indicated in a Q and A issued by ACF. The new
interpretation reflects the additional work done on
interpreting "State program under this part"™ and on trying
to give meaning te the many pieces of the statute which
directly and indirectly speak to this issue.]

VIX, Definition of Assistance (p. ) -- guidance needed to

assess the scope of key TANF provisions, including time
limits, work reguirements, child support assignment, and
data collection.

VIII. Overview of TANF Provisions (p. ) -~ a chart

deplicting the applicability of key provisions in the TANF
statute, depending on whether Federal or State funds -- and
whether a State TANF program or a separate State program -~
are involved.

IX. Cdnglusion_

We recognize that this guidance does not provide answers to all
the major issues and does not answer many specific questions.
Through the regulatory process, we will provide broader and more
specific guidance. The rulemaking process will also permit us to
take into consideration ongocing input we receive from various
interested parties.

Interim Penalty Policiea. TIn spite of these concerns, we want to
strongly encourage State efforts to implement effective and
innovative program designs or to develop targeted service
strategies which will produce the best outcomes for families
{including those with special needs, such as those headed by
grandparent caretakers). Thus, during this interim period, we do
not want States to be unduly fearful of incurring penalties under
section 409. Before Federal regulations are in effect, States
will not be subject to penalties under the new law as long as
they implement programs which are related to the intent of the
statute and operate within a reasonable interpretation of the
statutery language.?l Also, before we would impose penalties,

we will look at other factors that might provide ‘'reasonable
cause" such as: the need/timing for planning and implementation
activities, the degree of compliance, demographic and economic

! This would include the requirement that both Federal and
State "maintenance-of~ effort" expenditures must generally
support the statutory purposes outlined in section 401 of the
Social Security Act, as amended.
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situations, and other State-specific variables. In assessing
corrective compliance plans, we will consider the divergent goals
a State is trying to achieve, a State's efforts to balance and
satisfy the different TANF requirements, and the efforts made to
utilize community resources.

Basjc State Options on Program Design

- To understand the basic options available to States under the new
title IV-A, it is important to make note of some of the key
terminology used in the statute.

The term "grant" refers to Federal funds provided to the
State under the new section 403 of the Social Security
Act? References to amounts "attributable to funds
provided by the Federal government" have a similar meaning.

The terms "under the program funded under this part" and
"under the State program funded under this part" refer to
the State's TANF preogram. Unlike "grant" references, they
encompass programs funded both with Federal funds and with
State expenditures made under the TANF plan and program.

What counts as a State expenditure for TANF maintenance-of-effort
(MOE) purposes is governed by the language in the new section
409(a)(7) of the Social Security Act. The statutory language in
this section allows expenditures "in all State programs" to count
as TANF MOE when spent on “"eligible families" and meeting other
requirements.

When the statutory provisions are read with these terms in mind,
it is possible to distinguish three different types of program
configuration under the new title IV-A: TANF programs funded by
expenditures of Federal grant funds or by co-mingling of state
funds and Federal grant funds; TANF programs where Federal grant
and State funds are segregated; and programs funded by
expenditures of State funds in outside programs (i.e., outside
TANF, but counting towards meeting the State's MOE requirements).
The language used in a specific TANF provision (or in a related
provision elsewhere in the statute) will determine its
applicability to these three types of programs.

In order to tailor programs to meet the specific needs of
families moving from welfare to work, States may find some
advantage to segregating Federal and State TANF dollars or
spending State MOE funds in outside programs, rather than TANF.~
We encourage States to take great care in making such decisions

2 References to a grant under section 403 (a) would exclude
the Contlngency Fund but would include other TANF funds in
section 403.
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and to ensure that any such decisions are consistent with meeting
the goals of the program.

The definition of "assistance" is also a critical factor in
determining the applicability of key TANF provisions. This paper
includes a separate discussion of that definition,

Y. Dse of Federal TANF Funds

.Compared to prior law, the TANF statute provides States with
enormous flexibility to decide how to spend the Federal funds
available under section 403, 1In repealing the IV-A and IV-F
statutes, Congress freed the States from very detailed rules
about the types of families that could be served, the kenefits
that could be provided, administrative procedures that needed to
be followed, ete¢. However, to ensure that programs would achieve
key program gcals, the new statute imposes certain reguirements
and limitations on how States can use Federal funds to provide
assistance. To a lesser extent, it also limits State flexibility
on how to use State funds that count towards MOE. Among the Xey
provisions appllcable only to the use of Federal funds are time
limits, restrictions on expenditures for medical services and
prohibitions on assistance to certain individuals and families,
including certain aliens? and teen parents. Also, when Federal
TANF funds are spent, all provisions applicable to the TANF
proegram apply. Most importantly, work requirements, data
collection, and requirements for child support assignment and
cooperation apply. Additional information on the rules
applicable to the use of Federal funds is included in the
following discussion and the attached table.

Provisions governing the use of Federal TANF funds are found in
three sections of the statute.

The new secticn 404 of the Social Security Act sets forth the
basic rules for expenditure of Federal TANF funds.

(o] They must be: (a) reasonably calculated to accomplish
the purposes of the TANF program; or (b) an authorized
expenditure for the State under title IV-A or IV-F as

} rLater in the paper, we provide a chart summarizing the
applicability of key provisions of the statute to the different
program configurations. We also summarize the rules governing
allowable uses of Federal and State MOE funds. Because of the
complexity of the TANF statute, States should review all of these
sections in coneert, together with the underlying statutory
language, in deciding what program design to pursue.

4 other restrictions on the use of State funds for aliens
are contained in title IV of the PRWORA.

7
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of September 30, 1995.

~-The statute specifies that assistance to low-income
families for home heating and cooling costs falls
within the purview of category (a) above.

-=-To fall under category (b), the expenditure would
need to be recognized as an allowable expenditure under
the State's approved IV-A or IV-F plan in effect as of
September 30, 199%95.

o Administrative expenditures may not exceed 15 percent
of the total grant amount. The statute specifically
excludes expenditures on "information technology and
computerization needed for tracking or monitoring®
required by or under TANF. '

(o] States may transfer up te¢ 30 percent of the total grant
to either the Child Care and Development Block Grant or
the Social Services Block grant program.

-~No more than 1/3 of the total amount transferred may
go to the Soclal Services Block grant.

~-=-Once transferred, funds are no longer subject to the
requirements of TANF, but are subject instead to the
requirements of the program to which they are
transferred. However, funds transferred to the Social
Services Block grant may only be spent on children or
families with income below 200 percent of poverty.

o . States may reserve their Federal TANF funds for future
TANF expenditures without fiscal year limitation.

o States may also use their Federal TANF funds for
employment placement programs and for programs to fund
individual development accounts.

The new section 408 imposes some restrictions on the use of
Federal grant funds. Under this section, Federal funds may not
be used to: '

l) provide assistance to families that do not include a
minor child residing with a custodial parent or other adult
caretaker relative (or a pregnant individual);

2) provide assistance to a family that includes an adult who

5 In other words, States must transfer $2 to the Child Care
and Development Bleck Grant in order to transfer $1 to the Seocial
Services Block Grant.
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has received 60 months of countable assisetance, unless the
family qualifies for a hardship exception;

3) provide assistance to families which have not assigned
rights to support or to individuals who do not cooperate in
establishing paternity or cobtaining child support®;

4¢) provide assistance to unmarried parents under age 18 who
have a child at least 12 weeks old and are not attending
high school or an eguivalent training program;

5) provide assistance to unmarried parents under age 18 who
do not live in appropriate adultvsuperv1sed settlngs {unless
axempt);

&) pay for medical services, except pre-pregnancy family
planning services;

7) provide cash assistance for a l0-year period following
conviction of fraud in order to receive benefits in more
than one State;

B8) provide assistance to fugitive felons, individuals
fleeing felony prosecution or violating conditions of
probation and parole violators; or

9) provide assistance for a minor child who is absent (or
expected to be absent) from the home, without good cause,
for a specified minimum pericd of time.

Finally, section 115 of PRWORA calls for denial of TANF
assistance to any individual convicted of a drug-related felony
after August 22, 1996. However, the State may opt out of this
provision or reduce its applicability, and certaln kinds of
Federal benefits are excepted.

Vi. PBasic Requirements Governing State MOE Expenditures
TANF’ MOE Requirements--General. States may expend their MOE

funds on a broad range of activities without necessarily
triggering Federal TANF requirenents (such as time limits).

¢ Section 408{a)(2) provides that there must be a deduction
of not less than 25 percent and the State may deny the famlly any
assistance.

T For Contingency Fund MOE purposes, State expenditures
cutside the TANF program do not count. See discussion in the
following subsection for a further explanation. NOTE: This
footnote was added because the contlngency HOE dlscu551cn was
moved down.
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Although States have significant discretion, especially with"
respect to State expenditures they make under separate State
prograns, there are statutory requirements which define the State
expenditures which can be counted as TANF MOE. These are found
at the new section 409(a)(?) of the Social Security Act.

Section 409{a)(7)(A) provides for a dollar-for-dollar reduction
in a State's State Family Assistance Grant (SFAG) to the extent
that "gualified State expenditures" in the immediately preceding
fiscal year are less than an applicable percentage of *"historic
State expenditures.¥ ‘"Historic State expenditures" are
subseguently defined to include expenditures by the State for FY
1994 under title IV-A (AFDC, EA, and child care) and IV-F {(JOBS),
as in effect during FY 1954 .8

If a State fails to meet the work program participation
requirements for a fiscal year, its MOE requirement is set at 80
percent of "historic State expenditures.” If a State meets these
requirements, its MOE requirement is set at 75 percent of
historic State expenditures.

Alse, in determining a State's MOE reguirement, any 1IV-A
expenditures made by the State in 1994 on behalf of individuals
now covered by a Tribal TANF program are excluded from "historic
State expenditures.™

contingency Fund MOE Reguirements. MOE requirements governing
State access to the Contingency Fund are found at section 403(b)
and 40%{a)(1¢). In general, this paper does not address special
requirements pertaining to the Contingency Fund MOE. - However,
for the purpose of preogram planning, it is important for States
to note that only State expenditures made within the TANF progran
count towards the Contingency Fund MOE. State expenditures in
outside programs may count towards the TANF MOE, but they do not
gqualify for Contingency Fund MOE purposeslo.

® see section 409(a) (7) (B)(iil) for the statutory
provisions governing the definition of historic State
expaenditures,

¥ In section 409(a)(7)(B){iii) (II), the statute suggests an
alternative calculation of historic expenditures. This language
is apparently left over from a time when the bill included a
fixed appropriation for State Family Assistance grants. We
believe it 1s no longer viable, based on the final appropriation
language. '

19 The statutory language in both sections dealing with
. Contingency Fund MOE refers to State expenditures "under the
State program funded under this part.” The TANF MOE counts
expenditures "under all State programs," if otherwise qualified.

1¢



P.13-15
LJAN-ZE-1997 @9:58 1GR

Qualified Btate Expenrditures., In order for State expenditures to
be considered "qualified State expenditures" for TANF MOE
purposes, they must: (1) be made to or on behalf of a family that
is eligible under TANF or that would be eligible for TANF except
for the fact that the family had exceeded its 5-year limit on
assistance or has been excluded from receiving assistance under
TANF by PRWORA's immigration provisions (see discussion elsewhere
in this paper for guidance on definition of "eligible families"
and allowable immigrant expenditures}; (2) be for one of the
types of assistance listed in section 409(a)(7)(B)(1)(I), and (3)
comply with all other requirements and limitations in section
409(a) (7).

Section 409(2)(7)(B) (i) defines “qualified State expenditures" as
total expenditures by the State in a fiscal year under all State
programs for the following activities with respect to "eligible
families'":

(aa) - Cash assistance;

(bb) - Child care assistance;

o (c¢) ~ Educational activities designed to increase
self-sufficiency, job training, and work, excluding any
expenditure for public educatien 1In the State except
which involve the provision of services or assistance
to a member of an eligible family which is not
generally available to parsons wbo are not members of
an ellglble family;

o (dd) - administrative costs in connection with the
matters described in items (aa), (bb) and (cc) and
(ee), but only to the extent that such costs do not
exceed 15 percent of the total amount of qualified
State expenditures for the fiscal year;

o (ee) - any other use of funds allowable under section

404¢a)(1).

o
o

Meaning of "Eligible Families." Under the new section
409(a) (7) (B) (1) (I} of the Social Security Act, in order to count
as gualified State expenditures for MOE purposes, State
expenditures must be made with respect to "eligible families."
Subclause (IIX) defines "eligible families" for this purpose to
mean families eligible for assistance under the State TANF
program and families who would be eligible for assistance except
for the time-limit provision and the alien restrictions at
saction 402 of PRWORA.

We interpret this language to mean that State expenditures count
as MOE only if made to or on behalf of families which:

o have a child living with a parent or other adult

relative {or to 1nd1v1duals which are expecting a
chlld), and

11
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o are needy under the TANF income standards established
by the State under its TANF plan.?il

Finally, many of the restrictions at section 408 -~ including the
teen parent provisions and the provisions on denial of assistance
'in fraud and fugitive felon cases -~ do not apply to State MOE
expenditures because they are written as restrictions on the use
of the Federal grant. &additional information on these
restrictions can be found in the chart and the discussion on use
of Federal funds.

Allowable Immigrant Expenditures.l? States have the

flexibility to use State MOE funds to serve “gqualifiedni3

aliens. They also have the flexibility to use Federal TANF funds
to serve "qualified" aliens who arrived prior to the enactment of
the PRWORA (August 22, 1996). For “"qualified" aliens arriving
after enactment, there is a bar on the use of Federal TANF funds
which extends five years from the date of entry!4,

States also have the flexibility to use State MOE funds to serve
legal aliens who are not "qualified".15

_ 11 We are not suggesting a definition of "child" for this
purpose, but would expect States to use a definition consistent
either with the "minor child" definition in section 419 or some
other definition of child applicable under State law.

We are also not proposing Federal guidelines for what income
standards would be used to determine if a family is needy, but
will defer to State standards, for both TANF and MOE purposes.

12 as noted on p. 2, the following immigrant policy gives
States broader flexibility to spend State MOE funds on immigrant
families than was previously indicated in a Q and A issued by
ACF. The new interpretation reflects the additicnal work done on
interpreting "State program under this part” and on.trying to
find the appropriate meaning for the many pieces of the statute
wvhich directly and indirectly speak to this issue.

13 aAs defined under section 431 of PRWORA.

14 pyreuant to section 403 (b) of PRWORA, the five-yesar bar
does not apply to refugees, asylees, allens whose deportation is
being withheld under section 243(h} of the Immigration and
Nationality Act, and U.S. veterans and their spouses and
unmarried dependent children.

15 There is a technical problem in section 411 of PRWORA
that prevents States from providing State or lccal public
benefits to a handful of categories of legal aliens, e.g.,

12
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Finally, under section 411(d) of PRWORA, States have the
flexibility to use State MOE funds to serve aliens who are not
lawfully present in the U,S., but only through enactment of a
State law, after the date of PRWORA enactment, which
"affirmatively provides" for such benefits.

Restrictions on Educational Expenditures. We believe the intent
of the language in section 409(a)(7)(B) (i) (I){cc) is to exclude
general educational expenditures by State or local governments
for services or activities at the elementary, secondary, or
postsecondary level which serve general educational purposes.
Expenditures on services targeted on "“eligible families", but not
available to the general public, may be included. For example,
MOE could include special classes for teen parents (that are TANF
eligible} at high schools or other educational settings.

Services to "eligible famllies" designed to accomplish the
purposes specified in section 401 may also be included, pursuant
to section 409(a)(7)(B) (i) (I) (ee).

General restrictions. Pursuant to section 409(a) (7) (B)(iv), the
following types of expenditures may NOT be included as part of a
State's MOE:

1) expenditureé of funds which originated with the Federal
government;

2) State Medicaid expenditures;

3) State funds which match Federal funds {or State
‘expenditures which support claims for Federal matching
funds); and

4) expenditures which States make as a condition of
receiving Federal funds under other programs®.

S8pecial Child Care Rules. Notwithstanding this last restriction,
when the following requirements are met, expenditures by a State

for child care may satisfy both the TANF MOE requirement and the

MOE requirement related to accessing child care matching funds at
the new section 418(a) (2)(C) of the Social Security Act. First,

the amount of child care expenditures countable for TANF MOE

temporary residents under IRCA, aliens with temporary protected
status, and aliens in deferred action status. The structure of
section 411 indicates Congress' belief that section 41l(a)
included all groups of aliens lawfully present in the U.S.
Therefore, the Administration has proposed a technical amendment
that would allow States to provide State or local public benefits
to all aliens lawfully present in the U.S.

16 Note the child care exception below.
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purposes may not exceed the child care MOE requlrement for the
State. Secondly, to count as TANF MOE, the expenditures must
meet all the other requirements of section 409(a)(7); to count as
child care MOE, expenditures must be allowable under the
requirements of the Child Care and Development Fund. Before
claiming child care expenditures under both MOE provisions,
States need to check that the expenditures in fact meet the
requirements of both programs. (E.g., there may be different
families eligible for child care assistance under the two
programs which prevent all expenditures from counting as MOE in
both.)

Because of the general restrictions cited above, child care
expenditures by the State which are matched with Federal funds
(pursuant to sectlon 418(a)(2)(¢)) do not qualify as expenditures
for TANF MOEL’

Interpretation of MOE Exclusion Language. Numerous questions
have arisen about the language at section 403(a) (7) (B) (i) (I1),
entitled "Exclusion of Transfers from Other State and Local
Preograms."

We believe part of the confusion derives from the caption; it
refers to transfers, but the actual statutory language deces not.
our view is that the provision should be read as a provision
applicable only to State MOE expenditures made under separate
State programs. 5Such expenditures may not involve a literal
transfer of ' funds, but in a figurative sense, they would involve
taking funds that are outside the program and bringing them into
the program's purview (for MOE purposes).

In general, our view is that this provision is designed to
prevent supplantation. We believe Congress wanted to prevent
States from substituting expenditures they had been making in
outside programs for expenditures on c¢cash welfare and related
benefits to needy families. The language in (aa) specif1ca11y
addresses this point. It provides that States may get credit for
MOE purposes only for additional or new expenditures from State
and local programs. The standard for determining this is whether
their expenditures in the preceding fiscal year were above the
levels expended in the 12 months preceding October 1, 1995,

Section 409(a)(7)(B){i)(II) (bb) can be read as an exception to
"the general rule in {aa). It would allow States to make
expenditures in outside programs which were previously allowable
under section 403 (and allowable at the time of enactment) and
get full credit for such expenditures. In other words, there is
not a reguirement that these expenditures be additional or new

17 1ikewise, State'expenditures which recéive Federal child
care matching funds do not gqualify for child care MOE.

14
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expenditures (above FY 95 levels).

Ultimately, we do expect to require that States be able to
document that any outside expenditures they claim for MOE
purposes meet the requirements of (aa).3® At a minimum, States
would have to identify the outside programs whose expenditures
will be reflected as State MOE, establish what the State
contributions to such programs were in the 12 months preceding
October 1, 19925, and document the total State expenditures in
such programs for the preceding fiscal year. S5tates would also
have to provide evidence that expenditures in cutside programs
which they want credited as MOE Lhe expenditures on behalf of
"eligible families”. This evidence may be in the form of
documentation of eligibility rules and procedures, or in other
forms established by the State.l®

VIT. Definition of Assistance

The terms "assistance" and "families receiving assistance" are
used in the PRWORA in many critical places, including: 1) in most
of the prohibitions and regquirements of section 408, which limit
the provision of assistance; 2) the denominator of the work
participation rates in section 407(b); and 2) the data collection
requirements of section 4l11(a). Because TANF replaces AFDC, EA
and JOBS, and provides much greater flexibility than any of these
programs, what constitutes assistance is less ¢lear than it was
previously. Furthermore, because many of tne above-referenced
sectiongs are addressed in the penalty provisions of section 409,
it is very important that States have some idea of our views of
what constitutes assistance so that they can meet Federal
reguirements and avoid penalties.Z?°

The complexities invelved in formulating a definition of
"assistance' suggest that it is an area which could be greatly
illuminated by both State practice under TANF and by the

18  pursuant to the Paperwork Reduction Act of 1995, States
will not be subject to specific documentation or reporting
requirements prior to OMB approval.

19 gtates would also have to be able to document that MOE
expenditures on educational assistance and administrative costs
meet the special limitations at sections 409(a) {7) (B) (i} (I) (c¢&)
and {dd), respectively..

?C In the absence of any statutory lahguage or legislative
history to indicate the contrary, we are viewing the term :
"agsistance" as having the same meaning wherever it occurs in the
statute in phrases such as "families receiving assistance" and '
'no assistance for..."

15
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rulemaking process. Thus, we welcome suggestions from States and
other parties as to what an appropriate definition would be.
However, in the meantime, because States are looking for guidance
which they can use in designing their programs, we are offering
an initial perspective on the matter. Our general view is that,
because of the combining of the funding streams for AFDC, EA and
JOBS, some forms of support that a State is permitted to carry
cut under TANF are not what would be considered t¢ be welfare.
Thus, our initial perspective is to exclude some of those forms
of support as assistance. More specifically, we would define
"assistance! as every form of support provided to families under
- TANF except for the following:

1) services that have no direct monetary value to an
© individual family and that do not involve implicit or
explicit income support, such as counseling, case
management, peer support and employment services that
do not involve subsidies or other forms of income
suppert; and -

2) one~time, short-term assistance (e.g., automobile
repair to retain employment and avoid welfare receipt
and appliance repair to maintain living arrangements).

We believe that these exclusions are consistent with
Congressional intent to provide States with flexibility to design
programs that will focus their resources on enhancing parental
responsibility and self~sufficiency. At the same time, it will
enable them, far example, to exclude families who receive no
financial support from participation rate calculations and
individuals who only receive one-time help in avoiding welfare
dependency fraom regquirements such as assignment of child support
rights. '

VIII. <Conclusion

As we continue to work on the development of proposed ~- and then
final -- TANF rules, we welcome comments and suggestions on major
issues like those discussed in this paper. In particular, we
welcome suggastions about policy positions and administrative
actions which we could adopt which would help to ensure that we
- further the work objectivaes and other goals of welfare reform,

16



TAN-28-1397 B9:5S

IGA

F.B4-85

* " IX. OVERVIEW OF TANF PROVISIONS IN DIFFERENT PROGRAM CONFIGURATIONS

PROVISION

FEDERAL TANF

SEGREGATED STATE TANF

SEPARATE STHTE

cap

%

—— e
Covered by State Yes No
plan
Needy per income Yas Yean Yes ©
gtda in State
TANF plan
Restricted Applicable Rot applicable Not applicable
digelesyre -
Allowable For purposes and as | Count towards both TANF Count cnly
expenditures authorized under IV-A and contingency fund towarda TANF MCE
. or IV-F as of 9/30/95 MCEs. Must be for " {net contingency
: purposes of program oy fund MOE). See
for cash asst, child State TANF
care, certain gection for
education, or admin allowable
cogts purposeg.
15 % admin cost Yes; ADP exception Yesa Yeg

Medical gerviceas

Only pre-pregnancy

No gpacific restriction

No gpeclfic

when absent
minimum pericd

family planming rastriction
24-month work Yes Yes No
reqgt :

2-menth work reqt Yeo Yag No
407 work regte Yes Yas No
work ganctions Yes Yes Ko
non-diasplacemant Yes No No
child regt Yes; "minor chilg" Yes ° Yes °
child ineligibile Yes No No

child suppor:

Assignment &

Agsignment &

Aasignment &

coopaeration req d. cooperation reg'd. cooperation may
share of collectione | Shars of c¢ollections to| not be req’'d. No
toc Fed govt. Fed govt. share of
collections for
] Fed. govt,
time limit on Yes No No
assistance
teen achool Required No reguiremant Ne requirement
attendance
tean parent Must be adult- No reguirement Ne requirement
living Bupervigad
arrangementsa
Federal non~ 4 statutes applicable ;| 4 statutes applicable No Bpecific
discrimination provision
statutes

L fraud capes

10~-yr exclusion

No exclusion

No exclusion

drug felons

Receive reduced

Raceive raduced

No provigion

agsletance

banefits benefits
data reporting Applicable Applicable Not applicable
fugitive felons Barred from Ko bar No bar

1
Federal TANF funds.
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*2  ynder this scenario, Federal and State funds are not commingled. Since State
funde are segregated, some -- but not all -~ of the Federal TANF rules apply.

3 These programs count towards State MOE. They are not subject to TANF
requirements, per s&, but are aubject to the MOE restrictions at section 409(a)(7).

4 Per definition of “eligible familles.®
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MEM NG O THE PRESIDENI

PURPOSE

The purpase af thes memo is fo freovide the Departrmant’s oo sl 7D On a maot
weltfare reform irmplementation izsue that the Administration s fauing - e what
ameount of flexibility does the weifare reform statute provide 1o the stales
a[wndmg thair own money 10 meet the statute’s general imaiitenange Lf!mv
AQE) requirements? Tt is urgent that we give states an memadiate and ties
ansywver an this issue {sometimes called "bifurcation”! becsuse state legisiaturey ary
cutrently making key progranminatic and financing decisionz thal will ¢nable them
to make welfare reform work., Governors, legislators, and ssivunnistrators ate
strongly pushing for a qu ick response, and the issue is curiently ynder
Pnnazderatmn

The Department’s view is that the statule provides qtg_gg_g
spending their own money for benefits and servi ;
maintenance cf effort without having to apply the re_q ; ek ap) ¥
TANF program. This view is shared by the key mpmber uf L.ongrew, the Muaunnat
Governors Associotion, the American Public Welfare Assoristion. the National
Conference of State Legisiatures, and numerous other commantators who have

analy:ed the legistation.

The staiute is clear that states must sprnd their owi Monsy on needy fanulizg
for the purposes of the Act, but our view is that quaiifying expendiuiss wueroide
the TANE program are not bound by the cther requiremients nf-ine Aot That s
the statute ailows states ta count expenditures in "any ¢ther state program,”in
addition tc the TANF program, towards the maintenanve-of affort raguiremen.
Our positior thus gives states & wide rangs of Hlexibiity wi sperding ther moncy,
whether they chogse to spend thal money for infavalp/ o post-amployment
services, 4 state BITS, famiiy support services Tor neredy fa""-‘:isn:{ o owyeifare
benefite tor families who have rnor met Federal requiremeit

NEED FOR DECISION

This issue 1equires intarpretation by HHS because PRYVORA wosueh a large
complex piece of legisiation, and there is no single clause in the statute v
oul how much flexibility States have with respec? (0 expenditures of ther own
funds. The statute does make ¢lear that & number of the TAME requrements apely
only when Federal funds are used, and that States msc huve mora Hexibiity o
spend State funds on immigrants and famulies reaching the time et For othes
reciraments, including work requirements and parvaipation rates, g3ty cole non,
ohitdd 'k‘ur}pnr‘-: sssignment and caoperation, and distributinn o child sappo
collections, itis tasy ciear ywwhether trx“.c' reguirenanis apoly 1o the staty
roaintenance-ot-effort funde.

PRESERVATICON PHOTOCOPY
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The DPC and HHS have different views on this guestion ol interpretation. The
DPC believes that the best choice i8 to exclude from MOE state expenditures that
fail 10 rmeet these requirements, because of a great concern that such flexibility
rmight undercut the work and participation requirements; they thus oppose
bifurgation, MHS shares the DPC's commitment to the waork reguiiemants and the
legitimate concern that some states may use Hexibitity 1o reduce mhappropriately
the popuiatiaon subject to work participation rates. HHS has a aifferent view at how
to promote work and believes that bifurcation is the only option sustainable in
working with states.

This decision.is urgent hecause state legislatures are convening right now and
making decisicns on the scope, nature, and tunding of their new programs. In
addition, the National Governors Association is meeting beginning next weekend.
If an answer is not provided this week, we can expect deeg concern fram all Hifty
Governors about Administration silence on this issue. We can also expect to fose
valuable time in getting weltare reform up and running,

HHS VIEWS

HHS and the DPC share the common goals of making weifare reformn succeed and
moving families from welfare to employment. We believz that the best way to
meet these goals is to adcpt the position that States have the authonty under the
new welfare law to set up separate State progranis -- funded entirely by State
Tunds -- which are not subject to the requirements of the TANF program, but are
includad in the calculation of MOE. We believe that thus position will enabie stutes
to get moving on welfare reform, wili be consistent with the intentions of the
sponsars and the words of the statute, and will avoid fosing months or even years
i battles with all fitty states over what they will see as Federal bursaucracy
atternpting to hold on to its power. While we do not believe that all the
cansequences of biturcation are desirable, we believe it is the best choice we have.
As noted later, we are prepared to take all administrative actions possible tc
mitigate against negalive results and to consider a range ot additional next steps if
sTutes should abuse this flexibility.

Our principal reasons for taking this position tallow.

i Key Congressional members indicate that_this is thwe intergretation they
intended in_drafting the bill. As noted in the attacked letter fram Chairmen
Arsher and Shaw, the Congress understood that there were potential
negative conseguences to this State flexibiity but nonetheless believed it to
be the best available choice. In the letter. Chalrmen Archer and Shaw
commit themselves to working with us to resolve any prullems that might

ccour it states misuse the Hexibtity.

FRESERVAT I ON PHOTOCOPRPY
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2. 1he States, as represented by the Navonal Governorsg' Association,
Arnercan Pubhc Welfare Association, and National Cunfe‘enue of otate
Legislatures have strongly supported this view. (See attached leter co-
signed by the three organizations.} All 1ifty Governors and state legislatures
can be expected to hold this view as a8 matier of principle: in ther view, the
Federal government qhou!d not be dictating reguirements tor the expenditure
of state money, ‘

3. State flexibility will_make possible state creativity_and innovatign that can
support the critical goals of work_and responsibility, Whils not all states wil
use this fiexibility in effective ways, the most creative states could well usa
it to build models that we all could learn from, and to try out @ range ot
ways to support families in their move from welfare 10 work. For example,
states might choose to use state funds 10 support a state EITC, or
transportation assistance that would help low-wage workers keep their jobs.
These uses of funds would be discouraged it we required 4il lthess cases to
assign chitd support to the state, provide all the data clemeants :equured by
the statute, and meet other requanments

gg_yernmen_t_,i_the States, Co_mmun,ltlleadersL un_d_prlvd,g_t, empiuyers. It we
take the position envisioned by the drafters ot the legislation and proposed
by HHS, we will be taking a step that is viewed by States 2nd olhers as
consistent with that partnership. That will put us in the position to hold
them accountable for.meeting programmatic goals, provide technical
assistance, shine a spotlight on success and failure, and do everything else
we can in partnership 1 move families from welfare 1o work,
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‘],'L_F;_!_r'__g_\_wn furlds_l we w_l_li Iose_gre cigus months apd years in an r,)_uumq bgtj_g
over Federal micromanagement of state programs. We risk undarmining out
relationships 'with the States (and the Hiil} at the very beginning ol
impiementation; creating an atmosphere of anger and distrust through our
first major policy statement; and shifting the facus fron the realissues of
work and responsibility to the guestion of whcether the Federas! bureaucracy
stil doesn’t understand the Congressionai directive for Washington to give
up detailed controt, No matter how we describe our decision, States, and
agthers, will view a narrow reading on State flexibility as an attempt by the
Faderal government to overstep its authority and to micromanage State
dncisions on the expenditure of their own mohies. Tney may accuse g of
attempting to transform the new block grant program back inte a matching
program. They could well argue that, through our policy interpretations, wa
are actuelly reducing the flexibility they had under prior faw {i.e., the state-
share of Emergency Assistance expenditures, which werda tolgded mio the.
TANF block grant, supported a wide range of non- \wexﬁdre activities,

including family support, social services, elc.},
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While we share the concerng of the DPC that the state flexibibty approach
nsks some state "gaming” of key reguirements -- and we propose strategies

10" addres&. these risks below -- we do not believe lhdt slate actions under

.

PRWORA

o First. State MOE funds make up well under hait labout 40 percent on
average) of the combined Federal/State funding ol these proyrams,
and there is no guestion the work requirements appty to assistlance
provided by Federal funds.

o Secondly, based on what we have heard so fai. States have many
‘ different purposes in mind for using their MOE funds and will therefore

have many competing demands for scarce resources. Most
importantly, MOE maonies provide the safety valve avaiable to States
to provide benefits to families who need some sucport but are not
necessarily appropriate subjects ior tme imits and TANF wark, ¢child
support, and data collection reqguirements -~ such as grandparent
carctakers: working familias needing waork-support services syuch as
wage supplements/tax credits; and victims of domestic vicience. i
short, States have limited MOE money to serve a lot of very importarit
needs; they will need to think twice about giving short shrift 10 such
needs in order to avoid work requirements. X

a Third, the statute requires that states seeking to gain access 1o the
contingency fund spend their maintenance of effort money solely on
TANF. Therefaore, states that believe they are at nisk of ngeding to
use contingency fund resources will have an incentive to avaid making
farge commitments fo state-only programs that would nct megt the
TANF requirernents.

o Withity states and their legislatures, supporters of work-vased welfare
reform are likely to criticize extreme efforts by state admimstrators (o
underming work requirements.

io ThLDPL s g:_n__rjgg[p;,_ we h_z_ry_wq__l_dﬂgntlf!ed scveral steq‘s'__yg_e,,w_gj. :g @_ _W_._LS_IL]_Q
to take in the guidance 1o discourage state misuse of this flexibiity to
‘game” ihe weork requirgments;

1. We would take every administrative action i our power to callect

information ahout the families served by states under therr MGOE programs,

<o that we could highlight successful approaches and pumsh ‘goming. For.
_ exampip
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o Noccouid proposs in reguinbon 10 dony Slates arvy 1 UCTION i
tne work participation requirements apphoabls 1o them {Lasad
an caseload reductions) unlese they provide s withh information
cn the families receiving State-funded assigtanoe;

“ We could propose in regulation  icor 21 o 3Tare’s bhiurcation
;391?(:\'1'ir1 deciding whethar it 15 subject tn ore of the 1 ANEF
fiscal penalties {ie., in dv ding whether it has reasonable causa
for noncompliance}; end

0 We could propose in regulatien lO.L‘.L')ﬁSi(‘J-‘-" a atatc’s everall
waork effort in deciding »whethar they qualily tor a high
performance bonus.

O We could publicize the data coliected regarding farniiias .
receiving state-only assistence and thereby put @ spotlight on
states engaqmg in tnappropriate pmn,tu..es

i I addition to, Iaklng eveary admmlsxratwe acrion possitle, we would go &
Congress with a legistative fix on the data collection proviniens to ensure

that we have all basic information an the universe of roaiprents served hy
State-funded programs and a better ability to determine whether the
legistative gnals arg being achieved. '

i We coulr indicgre in this minal gquidance that even though thie 8 our
best interpretation of tie statute at this point, we would congider a cifterent
intarprotation in tha linal TANF regulation reiating to ELASA S ate agas ot
stete and federal funds +f we learn that the werk provisions aie beinyg
undermined dinng this interion period.

iv. We gould adwvise Statas to think carefully abrout s roses of Liluvicanon
bDecause such & practice wili greatty compheoatz a State’s abisty 10 acogss
rontmagrney funds if and when it faces an economic dowrniturn,

LURGOHCY

i is impaortant to rmmve thig issue immediately in tsg vEoot e apoorangg NOA

mgetng, ths contimang press coverage of this issue, and the urgent desire of
states o make the key funding desisions and ger maoviny on wellare refony

Thonina oo Shenat
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January 27, 1996
MEMORANDUM FOR THE PRESIDENT
FROM: BRUCE REED
SUBJECT: WELFARE LAW IMPLEMENTATION [SSUE

An important issue involving implementation of the welfare law will come up at the

- NGA Conference next week. The issue concerns the conditions (or lack thereof) that attach to
the expenditure of state monies counting toward the welfare law’s maintenance-of-effort
standard. More specifically, the question is: which, if any of the welfare law’s requirements and
prohibitions (involving work, child support, and the like) must a state comply with in order to get
.maintenance-of-effort credit for an expenditure?

Both the governors and the advocacy groups, in an unusual alliance, have urged the
Administration to adopt an interpretation of the law that would place very few conditions on state
expenditures counting toward the maintenance-of-effort requirement. The governors favor this
interpretation because it would provide them with maximum spending flexibility -- and also with
the ability to avoid financial penalties and collect additional monies. The advocacy groups favor
this position because it would weaken provisions 1n the law that they believe too harsh -
particularly, the work requirements.

The drawbacks of adopting this approach, from the Administration’s perspective, are
twofold. First, this approach could transfer from the federal government to the states an
enorinous amount of money in child support collections -- perhaps in excess of $1 billion
annually. Second and even more important, the approach could undermine substantially the
law’s work and participation requirements and the message of responsibility embodied m them.

The two options presented mn this memorandum attempt, in varying degrees, to mitigate
these concerns while still providing the states with needed flexibility. As detailed later, HHS
favors the first option, which is the one closer to the governors” and advocacy groups’ position.
DPC favors the second option, which would apply work and participation requirements (but
essentially no others) to the states when they use money that counts as maintenance of effort.

Backeround and analysis

As you know, the maintenance-of-effort provision of the welfare law requires states to
spend each year a set percentage of their FY 1994 welfare expenditures. Specifically, each state
that meets the statiute’s work participation rates must spend 75 percent of FY 1994 expenditures;
any state that fails to meet such rates must spend 80 percent of that sum. If a state fails to spend



this amount of money, its next year’s block grant is reduced accordingly.

The question here concerns the restrictions applicable to expenditure of these
“maintenance-of-effort funds.” - It is important to understand that no federal restrictions apply to
state monies exceeding the maintenance-of-effort threshold. The question addressed in this
memo arises only when the state seeks “credit” under the welfare law for its expenditures.

It is also important to understand that certain requirements of the welfare law clearly do
not apply to any state funds, including those counting toward maintenance-of-effort. In
particular, the provisions of the law limiting benefits to aliens and imposing a five-year time

limit on benefits do not apply to maintenance-of-efforfc funds. A state can use its moniés to assist
aliens or long-term welfare beneficiaries and still receive maintenance-of-effort credit.

The law is far less clear as to whether other requirements apply to the expenditure of
maintenance-of-effort funds, leaving HHS with a substantial amount of discretion. There is no-
language in the statute specifically addressing this question, nor is there any legislative history.
A recent letter by Chairmen Archer and Shaw indicates that Congress meant to provide
flexibility to the states, but does not say exactly how far that flexibility extends - and in
particular, does not say whether states must satisfy work and participation requirements.

The governors have argued vehemently that applying the mass of federal restrictions to
state maintenance-of-efforts funds would inpede state innovation. If the Administration went
this far -~ effectively imposing most federal requirements on the expenditure of these funds -~ the
governors would resist mightily. And given the strange confluence of interests noted above, the
advocacy groups and many media outlets would join them.

But an approach that fails to apply any federal restrictions to the states -- essentially
allowing them to set up a wholly independent program with maintenance-of-effort doilars --
poses two significant problems. First, states could place families most likely to make child
support payments in the state-only program and thereby avoid sharing child support collections
with the federal government. OMB estimates that the amount of money at stake could exceed $1
billion per year. Initial inquiries have suggested, however, that the states might agree to (and if
not, Congress would impose) an arrangement preventing such diversion of child support funds. -

Second and more critically, adopting a complete “hands-off”” approach would weaken
substantially the work provisions of the welfare law. As you know, the welfare law requires the
states to show, on pain of a financial penalty, that a certain percentage of families receiving
assistance under the TANF program are engaged in work. If the Administration adopts the
position of the Governors, states could avoid the full strength of this requirement (which is not
very strong to begin with) by transferring their hardest-to-employ welfare recipients from the
TANF program (where they would count in calculating the percentage) to a separate state
program funded by maintenance-of-effort dollars (where they would not). Indeed, such a transfer
might count as the kind of reduction in caseload sufficient under the law to reduce the minimum
participation rate. Hence by the simple device of shifting beneficiaries from one program into
another, a state simultancously could make it easier to meet the preexisting participation rate and



lower the participatién rate applicable in the future.

Options

The two options presented here are attemipts to provide states with needed flexibility
while keeping the pressure on states to ' move beneficiaries from welfare to employment, HHS
favors the first approach, believing that the second would stand in the way of a constructive
federal-state partnership. The DPC favors the second approach, believing that the first would fail
to protect sufficiently the law’s work and participation requirements.

1. The first option 1s to give states total flexibility over maintenance-of-effort funds, but
to discourage them from using those funds so as to evade work and participation requirements.
More specifically, under this approach, HHS would (1) collect the data necessary to determine
whether states are using their flexibility for this purpose; (2) jawbone states that are doing so; and
(3) refuse to give such states the high-performance bonuses that the statute makes available.

HHS believes that such an approach stands a reasonable chance of preventing states from
using their control over maintenance-of-effort funds to evade work and participation
requirements. At the same time, HHS believes that this approach will help to build the kind of
constructive relationship with the states that will benefit welfare reform in the future.

The DPC believes that this approach is insufficient because 1t does not make work and
participation requirements applicable to maintenance-of-effort funds. As noted earlier, under the
approach, states could avoid the penalties attached to the participation requirements by
transferring beneficiaries into a program funded with maintenance-of-effort dollars. No matter
how much jawboning HHS does, states can be expected to avail themselves of this financially
beneficial option. In essence, then, the approach would cut substantially the participation rates
listed 1n the statute: in 1997, for example, a state would need to place in work activities not 25
-percent of its total caseload, but only 25 percent of the caseload remaining after the state has
moved the hardest cases to a separate maintenance-of-effort program. And because the approach
would make the statute’s work requirements so much easier for states o meet, governors will
have far less incentive to work press for passage of our welfare-to-work program.

2. The second option is to impose the law’s work and participation requirements -- but
only those requirements -- on the states’ use of maintenance-of-effort dollars. This option would
prevent states from gaming the system in the way described above. Beneficiaries paid with
maintenance-of-effort funds, like beneficiaries paid with federal funds, would be counted in
calculating whether a state has met its participation requirement. In all other, non-work-related
respects, the states would have complete control over their maintenance-of-effort dolfars. The
one thing a state could not use these funds for is to escape the rigor of the statutory prowsmns
pushing toward employmem

As noted earlier, HHS argues that selecting this option would provoke a battle with the
states and undermine the kind of federal-state cooperation necessary for long-term success in
reforming the welfare system. But it seems unlikely that the states would oppose with any great



force an Administration policy that 1s limited to maintaining the force of the law’s work
requirements. If the states do object, the Administration should be able to make its case in a way
that will prove persuasive. The DPC therefore recommends imposing the law’s work and
participation requirements and the penalties that attach to them -- but only those reqmrements
and penalties -- to the states’ use of maintenance-of-effort funds.
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January 17, 1897

The Honarable Donna Shalals

Secretary

Department of Health and Human Services
200 lndepend=nce Avenue, SW
Washingron, DC 20201

Dear Secretary Shalala:

We are writing to you oo an issus of paramotmyt importance to Governars, mats administrators,
and guate legislstors regarding whether federal prohibitions under the mew welifare law apply to
state maintenapse-of-effort (MOE) dellars. We swongly bslieve that any effort to apply ell
federal TANE probibitons end requirements to suate mmnunance-of-effon spending is
unacceptable and would be & misinicrpretation of the law.

States are pow at & eritical time in planning the implementation of their welfare nform efforts.
State legislative sessions are starting, and foremost on the agenda In many sates is welfare
reform. Gavernors ars now submitting to their state logislatures comprohensive welfare reform
proposals. and datailed budget plens for the next fisea! yeer (begitning July 1 for most sates).
These budget requests will include state spending to mset the maintenence-of-effort requirements
for the TANF block grant. In many of the states that have already submitted their stawe plans,
administrators are beginning Lo implement many of the provisions of the block grant.

Given this activity at the state Ieve], it is absolutely essential that the adminisiration immediately
clarify the maintenance-of-ffort requirement under TANF and what constitutes qualified state
expenditures for meeting the MOE, The U.S, Depanment of Health gnd Human Services (HFHS)
has not been forthcoming on this issue, placing states in a very difficult position as they move
inta their legislative gessions. Moreover, we are greatly alarmed by comments from HHS
officials that among the range of Interpretations under consideration by the department Is thst all
the federal prohibitlons and requirements Imposed on federal TANF dollars would also be
spplied te state MOE dollars—~even those in separate stats-only funded programs. We believe
such an interpretation is not supporied by the lanzuege of the law and would be contradictory 10
the intent of Congress. It would have the immediate effect of curbing state’ flexibiliyy and
innavation in providing & variety of services, and greatly inhibit the ability of states to expend
state dollars on vulnereble children and families, 25 swates deem appropriste.

Clearly, the expendlwire of federa! funds under the TANF block grant is governed by a wide
variety of prahibitions and requirements inctuding the sixty-month lifetime imit on assistance,
the assignment of child 'support rights, work requirements, requirements that teen parents live at
home and sty in schoo!, end extensive teponting raquirements. However, the language of the
Statute treats state spending that qualifies toward the MOE requirement quite differently. We
believe PL. 104-193 gives states broad authority on hew to spend their state meintenance-of-
effort doflars. As long as spending is on ellowable activities, including cash. child care, and job
placement, and for efigible familles, including those who have lost federal benefits due to the
tlme limit or immigrant staws, then such staie spending should be considered qualified stale
expenditutes and count loward the MOE. We believe that under the statute, eligible families are
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those eligible for assistance under a stata TANF program even if they are not eligible for

F.u3es

federally-fundzd essistance because of a federal prohibition. This is guite clear from Sestion -

409(a)(7) of the law, Additiopally, if such spending occurs in e separate sate-only mnded
program, then federal prohibitions and requirergents ars not appticable. There is a6 language in
the bill to support imposing them, nor does HHS have the suthority to impese these limitations

through reguiation,

We believe it is iroportant ta remember that 8 maintenance-of-effort requirement is very different
from 8 matching requirement. For the iatter, it ic readily agreed thet conditions impoesed on
federa] doliars do altach to state matching dallers. However, the purpose of the malntenance~of-
effort requirement undar TANF was to ensure that gates would coatinue to spend.some portion
of their own funds on needy families. It was not 10 lmpose prescriptive requirements on that
spending. Some states tay heve state-only fundad programs so that {s providing family support
strvices, one-time emsrpency assistance, and transportation and job retention services, the sixty-

~ month time limit or other federa! requirements will not be triggered,

Sttes, If they choose, mey also use their MOE dollars to support the most vulnerable such as
children in families that have exceeded the sixty-month time limir; the legal nponcitizen family
barred from federa! assistance for five years; the single perent for whom taking care of her
severely disabled child is more than a full-tiroe job; and the client not disabled enough to qualify
for SSI but not able to work the required twenty ta thirty hours & week: Agaln, we believe the
tanguage of the law and congressiona! intent gives states the flexibility to spend thelr

maintenence-of-effort dollars on thess famllles and net be cacumbared by f:de.ral requirements
or prohibitions.

We believe the language of the bill is also clear with respect to state MOE spending that oceurs
within the state program funded under this part—that is, the welfsre program g state creatss that
combinas federal TANT dellars and state dollars, Some of the prohibitions are clearly imposed
anly on funds arributable 10 the federal granr (sixty-mopth time limis) or states are prohibited

~ from using any part of the grant o provide assistance to certain individuals (for exampls, teens

not lving et home ar ia an edult-supervised sstting, teens not in school, or fugitive felons). We
believe that the language is unequivoce] that these prohibitions epply only to federal dollars,
Thus, to the extent a state ean and chooses to distinguish batween federal and state dollars within

its program, these prohibitions would not apply to individuals receiving asslstance funded by
state dollats.

Govemors, state legiclators, and state edministrators are committed to implemzantation of welfare:

reform and agres that successiul welfere reform will requlre boldness and innovation, We urge
the administration to suppert us in our efforts and allow states to implement welfaze seform in
accordance with the flexibllity contwined in the law, We helieve any interpretation regarding
maintenance-of-effort that is sontrary to what we have outlised ls unacceprable and not
sustzinable under the law., We feel strongly that this issue must be resolved immediatcly, but
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certalnly before the President meets with the Governors in carly February. Until we receive &
response from the adwinistration, we will continue to provide our members with the above

interpretation. We consider this issue to be of peramount iraportance to states and would be
more than willing 1o meet with you to dlseuss the marsr in greater detail. “

Sincarely, . '
: . '
QQC@Q [ dmim otuansen 3" Willesin T Foemd
Raymond C. Scheppach * A. Sidney Johason 1T William T. Pound
Exeentive Director Executive Director Executive Dirgctor
Natdonal Governors” Aszociation American Public Welfore Nariana} Conference of

Associanon , Statz Legislatures

¢¢: Olivia Galden
Bruca Reed
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The Honorable Donna B. Shalala, Ph.D. o
Secretary of Health and Human Services

615F Hubert H. Humphrey Building | :
200 Independence Avenue, S.W. ;
Washington, D.C. 20201

Dear Secretary Shalala:

We have noticed several stories in the media about discussions’ within your
Department regarding the definition of siate maintenance of effort under the new
welfare reform law. If either your Department or the Office of Management and
Budpet are considering imposing all federal requirements on cvery dollar of state
spending, we hapc you will decide against imposing this degree of federal contro! over
state welfare spending. '

Tn writing the welfare reform bill, our goal was to give states as much flexibitity
as possible. Bul there were selected requirements -- including the S-year time limit,
work, paternity establishment, and school attendance for teen mothers — that we
believed were so important that they should apply to all states. Thus, the new welfare
block grant greatly increased state fexibility while nonetheless maintaining an
important set of federal standards. =~ |

As the Congressional debate proceeded, a bipartisan agrecracnt developed in
favor of requiring states 1o maintain a specified leve! of welfare spending from their
own fumls. After considerable discussion, Congress set this mimimum level, called the
maintenance of effort, at 80 percent of 1994 state welfare spending (75 percent if a
state meets the mandatory work requirements of the welfare reform law).

The question then atose whether federal requirements applied to all maintenance -
of effort funds. As outlined in the new section 409(2)(7) of the Social: Security Act, we
granted states more flexibility in spending their own funds. For example, statcs are
allowed to count state spending on families with adults who have exceeded the 5-year
time limit toward fulfilting their maintenance of effort requirement — despite the fact
that federal dollars are restricted for both groups.
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As participants in the legislative drafting of these arrangements, we wat you to
know that it was our intent, which we believe is well-exprassed in the statutory
lenguage of section 409(a)(7), o allow states more flexibility in the use of state dollars.
Thus, for HHS to now impose all the federal requirements on every dollar of state
spending is both unwise policy and inconsistent with the statute.

Of course, we are aware that the funding arrangements in the statute might
potentially allow states to “game” the federal requircments. States could, for example,
establish two cash welfare programs for families with children, oge funded by a
combination of federal and state dollars and a second by state funds only. The staie
could then avold the federal requirements in the propram funded exclusively with state
dollars — and still count the spending toward their maintenance of effort requirement.

A second possibility would be for states to place families most likely to make child
support payments in the program funded only by state dollars. In this way, states coutd
avoid sharing child support collections with the federal government.

We preatty appreciate your concem about states’ setting up dual prograros.
However, we hope you will come to the same conclusion we reached and allow states
the flexibility to spend their own dollars within the broad guidelines. established by the
lanpuage of section 409. Then we should work together to ensure that states do not
take advantage of the flexibility we have granted them, If they do, we will work with
you o find eilher a statutory or n:j,ulalory solution. i

Thanks for your attention 10 this; important issuc. As slways, wewould be
pleased to discuss this mater in more :l'emll either directly or through o}xr staffs.

Slnccrcly,
E.Clay § ' ilt Archer
Chairman, Subcommittee Chairman :

on Human Resources ‘ Committec on Ways and Means
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NOTE :TO BRUCE REED
FROM John Monahan - o

RE: Proposed Progranm Instrhction to States ',

- Attached you will find a Department-cleared draft of a program
instruction to states regarding the use of federal and state TANF
funds. Please note that this draft 1nstruct10n covers the
blfurcatlon and deflnltlon .of a551stance issues.

Tomorrow morning, we will forward draft questlons and answers that
could be utilized by Admlnlstratlon officials if this instruction

is released. \

Please assure that all interested White House and OMB offices
receive copies of this instruction prior to the méeting we are in
the process of scheduling: late Wednesday, January 22, or early on
Thursday, January 23. _ l

For guestions relating to the guidance, please call 011v1a Golden
or myself ' ‘ .
cc: Elena Kagan *
: Ken Apfel

Keith Fontenot

Barry White : ‘
Diana Fortuna - , ~ |
Emily Bromberg '



"I. Nature and Purpose of_this Guidance ;

The Personal Respon51b111ty and Work Opportunity Recon01llatlon
Act of 1996 {PRWORA) gives States enormous flexibility to de51gn
their Temporary Assistance for Needy Family (TANF) programs in

_ ways that promote work, respensibility, and self-sufficiency and
strengthen families. Except. as expressly provided iunder the
statute, the Federal government may not regulate the conduct of
States, : - : ‘ o C

Within this context, we are.planning to develop propcsed TANF
regulations which focus on the areas where Congress has expressly
provided for the Secretary to take action -- i.e., with respect
to data collection, penalties and bonuses. In developing these
rules, we are committed to an extensive outreach strategy which
ensures consultation with a wide range of groups that have an
interest in children and families. To date, we have called upon
State executive and legislative officials and their national
representatives, advocates, non-profit organizations. and
foundations, labor, and business organizations to help us
identify issues and ensure that alternative statutory
interpretations and'perspectives are considered )

' q

Call for Guidance. Durlng this consultation process,.we have
‘heard in many forums of 'thé need for early guldance on issues of
immediate importance to the development of State programs. ‘Among
.these issgues are Federal requirements related to the expenditure
of Federal grant funds, including the definition of "assistance"
thlch triggers these requirements; the scope of State flexibility
in using State funds which qualify as expenditures for
maintenance-of-effort (MOE) -purposes; and State flexibility in
using State MOE funds in State programs operated apart from TANF.
The need for early guidance 1s driven by the start of State
legislative sesgsicns and the complexlty and scope of the TANF.
statute.- .

States are understandably 'anxious to 'get answers to their
questions, However, because of the scope of the 'TANF statute,
and the 1nterrelatlonsh1ps among its many- pleces, answers are not
easy to develop.

Bébause the new law represents such a major change in welfare
policy, and. the stakes are so high, we want to be sure that any
guidance we issue is adequately grounded. Also, the TANF statute
tries to achieve a balance between the competing: goals of State
flexibility and program accountability. Before issuing any
statutory 1nterpretat10n, we are taking some care tc ensure that
we maintain this balance. To ensure that we have a clear
understanding of the positions of other key players on important
issues, we have been engaged in an ongoing consultation process
to get input of key groups. All of these factors have worked to
increase the tlme required tc develop policy answers.

Purpose of Guidance. In response to this need for guidance, we

I

'


http:engagedin.an

have developed this paper. It is designed to prov1de States and
other parties with an indication of our initial views of the
.potential interpretations of the statutory language and of the
direction which we are most likely .to take in drafting proposed
rules.. We believe the guidance reflects Congre531onal intent on
TANF policies, and that it will promote program accountability,
support substantial innovation in program design and provide
States the flexibility they need to serve needy famllles
effectlvely -

Scope of Guidance. Following a summary of key elements of the,
guidance and some additional context and background the paper-
1ncorporates the feollowing sectlons , :

II. Basic State Options in Program Design ‘(p. )} =-- a conceptual.

framework for the TANF program and its Federal and State
components. ) ,

III. Use of Federal Funds (p. ) -- the flexibility available to
States and the limits on use of Federal funds, including
restrictions on- the assistance payable w1th Federal funds.

IV. Basic Requirements Governlng State MOE Exgendltures (p.} --

the requirements governing State expenditures that qualify for
TANF MOE purposes and the expanded flexikility availabkle to
States to expend State funds on certain needy families, including
certain immigrants, individuals who exceed the time limits and
‘teen parents. [NOTE: . The immigrant policy on p. 10 gives States
broader flexibility to spend State MOE funds on 1mm1grant
families than was previously indicated in a Q and A issued by .
ACF. The new interpretation refle¢ts the additional work_done on,
1nterpret1ng "State program under this part” and on trying to

give meaning to the many pleces of the statute which dlrectly and

1nd1rect1y speak to this issue.]

V. Definition of A551stance {p. ) -- guidance needed to assess
the scope of key TANF provisions, including time limits, work
requirements, child support assignment, and data collection.

_ VI. Monitoring the Impacts of Separate. State Programs (p. ) --

an important cautionary note expressing concerns about some
: potential negative.consequences of this practice-

VII. Overview of TANF Provisions (p ) -- a chart depicting the
appllcablllty of key provisions in the TANF statute, depending on
-whether Federal or State funds -- and whether a State TANF
program or a separate State prbgram ~-- are involved.

Key pointa that readers should note 1nc1ude the followlng

1} States have the flexlblllty to count, towards thelr
general TANF MOE requlremeht expendltures of State funds

2



under separate State programs as long as those expenditures
meet the statutory réquirements for "qualified State
expenditures®, including the requirement that'they are made
on behalf of "ellglble families"; such expendiltures are not
- subject to requirements which apply to the TANF program.
(see section IV dlSCUSSlOn and- chart) . ;
Because the - statutory language for contingency fund MOE is
different, States do NOT have the flexibility to count
expenditures under separate State programs for the purpose
of ‘meeting the Contingency Fund MOE. &All expendltures .
counted towards the 100% Contingency Fund MOE ' ‘requirement
must be made under the TANF program and therefore must meet
TANF requirements. D i
'2) Under the definition of "assistance" included in section
V, nearly any form of assistance provided to: families under
the TANF program would be considered "assistance." Thus,
TANF requirements such as time limits, work requirements,
assignment of child support, and data collection are
applicable (depending 'on the nature of funding involved).

We recognize that this guidance dees not provide answers to all
the major pending issues and does not answer many ‘specific
questiocons. Through the regqulatory process, we will provide
broader and more detailed guidance and direction.' We will also
prov1de a more formal process for sollc1t1ng and considering the .
views of interested partles g

While we would encourage States to use thig interim guidance, it
is not legally binding because it was not developed through the
formal rule-making process:. ,
Program Accountability and Interim Penalty Policies. We are
committed to making sure that this legislation works, and the
goals of welfare and welfare reform are achieved. In Section VI
we identify concerns we hdve about policies which might undermlne
these objectives or produce other significant negative
conseguences (such as a serious loss of funds to :the Federal
government), - It is important that State pollcles be consistent
with both statutory language and statutory intent. As we later
discuss, we will be looking broadly at State practices in TANF
implementation for consistency with the statute’s intent. If we
note major negative effects, we will pursue appropriate remedies.

At the sSame time, we do not want to discourage State efforts to
-implement effective and innovative program designs or to develop
targeted service strategies which will produce the best outcomes
for families with special needs (such as those headed by
grandparent caretakers or victimized by family violence). Thus,
during this interim period, we do not want States to be unduly.
fearful of incurring penalties under section 409. Before Federal

3. i



regulations are in effect, States will not be subject to
penalties as long as they implement programs which.are related to
the. intent of the statute and operate w1th1n a reasonable
1nterpretat10n of the statutory language.! Also, before we
impose penalties, we will look at other factors that might ‘
provide "reasonable cause" such as: the need/timing for planning
and implementation act1v1t1es, the degree of compliance,
demographic and economic situations, and other State-specific
variables, 1In assessing corrective“compliance plans, we will
congider the divergent goals a State is trying to achleve, a
State’s efforts to balance and satisfy the dlfferent TANF
requirements, and the efforts made to utlllze communlty
resources.

In exercising our accountability responsibilities-under the

statute, we are committed to working in partnership with States
to ensure that children and families receive the assistance they .
need to move along the path to self-sufficiency.

II. - Basic- State Options on Program Design

To understand the basic options avallable'to'States under the new
title IV-A, it is important to make note of some of the key
‘terminology used in the statute.

The term "grant" refers to Federal funds prov1ded to the
Statée under the new section 403 of the Social Security Act?,
References to amounts "attributable to funds' prov1ded by the
Federal government“ have a similar meaning. ;

The terms . "under the program funded under thls part" and
"under the State program funded under this part". refer to
the State’s TANF program. Unlike "grant" references, they
encompass programs funded both with Federal funds and with
State expenditures made'under the TANF plan and program.

What counts as a State expendlture for TANF malntenance of effort-
(MCE} purposes is governed by the language in the new section
409(a) (7) of the Social Security Act. The statutory language in
this section allows expendltures "in all State programs" to count
- as " TANF MOE when spent on - "ellglble famllles“ and meeting other,
requirements.

: _This would include‘theirequirement that both Federal and
- State "maintenance-of- effort” expenditures must generally
support -the statutory purposes outlined in sectlon 401 of the

‘Social Security Act as amended

: : References to a grant under section 403 (a) would exclude
. .the Contingency Fund, but would include other TANF funds in
sectlon 403. . :



When the statutory provisions are ‘read with these terms in mlnd
it is possible to distinguish three different types of program
configuration under the new title IV-A: TANF programs funded by
expenditures of Federal grant funds or by co-mingling of State
funds and Federal grant funds; TANF programs where Federal grant .
and State funds are segregated; and programs funded by '
expenditures of State funds in outside programs (i.e., outside
TANF, but counting towards meeting the State’s MOE requirements).
. The 1anguage used in a spec1f1c TANF provision {(or‘in a related
provision elsewhere in the statute) will determine 'its
applicability to these three types of programs. '

In order to tailor programs to meet the specific needs of
families moving from welfare to work, States may find some
advantage to segregating Federal and State TANF dollars or
spending State MOE funds ini-outside programs,‘rather than TANF.
We encourage States to take: great care in making such decisions

and to ensure that any such decisions are con91stent with meetlngv-'

the goals of the program

The definition of vasgistance" is also a critical factor in
determining the applicability of key TANF provisions. This paper
includes a separate discussion of that definition.: o

III. Use of Federal TANF Fuﬁds . ;

Compared to prlor law the 'TANF statute provides. States with
enormous flexibility to decide how to spend the Federal funds
available under section 403. In repealing the 1IV-A and IV-F
statutes, Congress freed the States from very detailed rules
about the types of families that could be served, the benefits
that could be provided, admlnlstratlve proceduresithat needed to.
be followed, etc. However to ensure that programs would achieve
key program goals, the new statute imposes certain requirements
and limitations on how States can use Federal funds to provide
asgsistance. To a lesser extent, it also limits State flexibility

- .on how to use State funds that count towards MOE. Among the key

provisions applicable only to the use of Federal funds are time
limite, restrictions on expenditures for medical services and
prohibitions on agsistance to certain individuals. and families,”

3 'Later in the paper} we provide a chart summariziﬁg'the

applicability of key provisions of the statute to the different
program configurations. We also summarize the rules governing
allowable uses of Federal.and State MOE funds. Because of the
complexlty of the TANF statute, States should review all of these
sections ‘in concert, together with the underlying statutory
language, in dec1d1ng what program design to pursue,
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including certain aliens® and teen parents. Also, &hen Federal
TANF funds are spent, all provisions applicable to the TANF
program apply. Most importantly, work reguirements, data
collection, and requirements for child support assignment and
cooperation apply. Additional information on the rules
applicable to the use of Federal funds is included 'in’ the
following discussion and the attached table.

'Prov151ons governing the use of Federal TANF funds .are found in
three sections of the statute. ‘ :

l
The new section 404 of the Social Security Act sets forth the
basic rules for expenditure of Federal TANF funds.

o They must be: (a) reasonably calculated to accomplish
the purposes of the TANF program; or (b).an authorized
expenditure for the State under title IV-A or IV-F as-

- of September 30, 18%5.

--The statute specifies that assistance to low-income
‘families for home heating and cooling costs falls
wlthln the purv1ew of category (a) above.

-—To fall under category (b), thé expenditure would
need to be recogriized as an allowable expendlture under
the State’s approved IV-A or IV-F plan in effect as of
September 30, 1995. .

o} Administrative expenditures may not exceed 15 percent
of the total grant amount. The statute specifically .
excludes expendltures on "information technology and
computerization needed for tracklng or monltorlng"
required by or under TANF - |

o States may transfer up to 30 percent of: the total grant
to either the Child Care and Development Block Grant or
the Social Services Block grant program. -

' - i ' . ) .
--No more than 1/3 of the total amount transferred may
go to the Social Services Block grant.’

. --Once transferred, funds are no lohgef subject to the
- requirements of TANF, but are subject instead to the
requ1rements of ‘the program to which they are

4 Other restrictions on the use of State funds for allens‘
are contained in title IV,of the PRWORA.
, .
9 In other words, States must transfer 52 to the Child Care
and Development Block Grant in order to transfer; $1 to the Social
Services Block Grant. = : o : :
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transferred. - However, funds‘transferred‘to'the Social.
Services Block grant may only be spent on children or
families with income below 200 percent of poverty-.

o - States may reserve their Federal TANF funds for future
TANF expenditures without fiscal year limitation

0 States may also use their Federal TANF funds for ‘
‘employment placement programs and for prOgrams to fund
- individual development accounts..

The new section 408 imposes some restrictions on the use of
"Federal grant funds. Under this section, Federal funds may not
. be used to: ‘ . I

1) provide assistance to families that, do not include a
minor child residing with a custodial parent or other adult
caretaker relative (or a pregnant individual); )

2) provide assistance to a family that includes an adult who *
has received 60 months of countable assistance, unless the
- family qualifies for a hardship exception;

3) provide assistance to families which have not assigned
rights to support or to individuals who do not cooperate in
establishing paternity or obtaining child support

4) prov1de assistance to unmarried parents under age 18 who
have a child at least. 12 weeks old and are not attending
high school or an equlvalent training program;

. 5) provide a551stance ‘to unmarried parents under age 18 who
do not live in apprOpriate adult -supervised settlngs (unless
'exempt) .
1

.6} pay for medical services, except pre- pregnancy family
planning serVices,

- . . | .
7} prov1de cash assistance for a 10- -year period following
‘conviction of fraud in order to receive benefits in more
than one State, :
8) provide assistance' to fugitive felons, individuals
fleeing felony prosecution or violating conditions of
probation and parole v1olators or

" 9) provide a551stanceifor a minor child who is absent {or

¢ section 408(a)(2) prov1des that there must | be a deduction
of not less than 25 percent and the State may deny the family any
assistance.



expected to be absent) from the home, w1thout good cause,
for a 5pe01f1ed minimum period of time. o
Finally, section 115 of PRWORA calls for denial of' TANF
assistance to any individual convicted of a drug related felony
after August 22, 1996. Howgver, the State may opt out of this
provision or reduce its applicability, and certain kinds of
Federal benefits are excepted. : ;

IV. "Basic Requirements Governing State MOE Expenditures

TANF’ MOE Requirements--General. States may expend their MOE
funds on a broad range of activities without necessarily
triggering Federal TANF reguirements (such as timel limits).
-Although States have significant discretion,:especially with
respect to State expenditures they make under separate State
programs, there are statutory requirements which define the State
expenditures which can be counted as TANF MOE. These are found
at the new section 409.(a) (7) of the Social Security Act.

Section 409(a) (7) (A) provides for a dollar-for-dolllar reduction
in a State’s State Family Assistance Grant (SFAG) to the extent
that "qualified State expenditures" in the 1mmed1ately preceding
fiscal year are less ‘than an applicable percentage of "hlstorlc
State expenditures." "Historic State expendltures“ are
subsequently defined to inc¢lude expenditures by the State for FY
1994 under title IV-A (AFDC,.EA, and child care) and IV-F- {JOBS),
as in effect during FY 1994 K ‘ : :
If a State fails to meet the work program participaticn
requirements for a fiscal year, its MOE requirement is set at 80
percent of "historic Stateiexpenditures." If a State meets these
requirements, its MOE requirement.is set at 75 percent of

" . historic State expenditures.

Also, in determining a State’'s MOE requlrement any IV- A :
expénditures made by the State in 1994 on behalf ¢f individuals
. now .covered by a Tribal TANF program are excluded ‘from "historic

=4
1

7 For Contingency Fund MOE purposes, State expenditures
. outside the TANF program do not count. . See discussion in the
following subsection for a further- explanatlon NOTE: This
footnote was added because the contlngency MCE dlscu551on was
‘moved down. ‘ ‘ : N : -

;
8 gee section 409{a) (7) {B) (iii) for the statutory

provisions governing the deflnltlon of historic State

expendltures

. i
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State expenditures."®" S !
. : . [ .
Contingency Fund MOE Requiréments. MOE reégquirements governing
State access to the Contingency Fund are found at section 403 (b)
and 409{(a) (10}. In general, this paper does not address special
requirements pertaining to the Contingency Fund MOE. However,
for the purpose of program planning, it is important for States
to note that only State expenditures made within the. TANF program
count towards the Contingency Fund MOE, State expenditures in
outside programs may count towards the TANF MOE, but they do not
qualify for Contlngency Fund MOE purposes'?

Qualified State Expendltures. In order for State expendltures to
be considered "quallfled State expenditures" for TANF MOE ’
purposes, they must: (1) be made to or on behalf of a family that
is eligible under TANF. or that would be eligible for TANF except
for the fact that the family had exceeded its 5-year limit on
‘assistance or has been excluded from receiving assistance under
TANF by PRWORA's immigration provisions (see discussion elsewhere
in this paper for guidance on definition of "eligible families"
and allowable immigrant expenditures); (2) be for one of . the
types of assistance listed in section 409(a) (7) (B){i) (I); and (3)
comply with all other requ1rements ‘and llm1tat10n5|ln sectlon

409 (a) (7). :

Section 409(a)(7)(B)(i) defines "qualified State expenditures" as
total expenditures by the State in a fiscal year under all State
programs for the follow1ng activities with respect to "ellglble
families": , | .

o {(aa) - Cash assistance;
o (bb} - Child care assisgtance;
"0 (cec) - Educational activities designed to lncrease

‘self-sufficiency, job training, and work, excluding any
expenditure for public education in the 'State except
which involve .the provision of services or assistance
to a member of an eligible family which:;ls not '
generally available to perscns who are not members of
an eligible family:

' * In section 409(a) (7) (B){iii) (IT}), the statute suggests an.
alternative calculation of historic expenditures., This language
is apparently left over from a time when the bill'included a
fixed approprlatlon for State Family Assistance grants. We -
believe it is no longer viable, based on the final appropriation
language. : ‘ I

® The statutory language in both.sections dealing with
Contingency Fund MOE refers to State expenditures: "under the
‘State program funded under this part." The TANF MOE counts
expenditures "under all State programs," if otherwise qualified.
. ' ) |

9



o (dd) - administrative costs in connection with the

- matters described in items (aa), (bb}) and (cc) and

. (ee), but only to the extent that such costs do not
‘exceed 15 percent of the total amount of qualified
State expenditures for the fiscal year;

o (ee) - any other use of funds allowable under sectlon
404(a)(1) : C
Meaning of "Eligible Families." Under the new section

409 (a) (7) (B) (1) {I) of the Social Security Act, in order to count
as qualified State expenditures for MOE purposes, State
expenditures must be made with respect to "eligible families.'
Subclause (III) defines "ellglble families" for this purpose to
mean families eligible for assistance under the State TANF
program and families who would be eligible for assistance except
for the time-limit prov151on and the allen restrictions at
section 402 of PRWORA.

We interpret this language to mean that State expehdituree count
as MOE only if made to or on behalf of families which:

o have a child llvfng with a parent or other adult
relative {or to individuals whlch are expecting a
child); and B E ‘

‘o . are needy under the TANF income standards established
by the State under its TANF plan.! .

Finally, many of the restrictions at section 408 -- including the
‘teen parent provisions and the provisions on denial of assistance
in fraud and fugitive felon cases -- do not apply to State MOE
expenditures because they are written as restrictions on the use

- .0f the Federal grant. AddlflOnal information on these

restrictions can be found in the chart and the discussion on use

of Federal funds. |

Allowable Immigrant Expenditures.” States have thé flexibility

We are not suggesting a definition of "child" for this
purpose, but would expect States to use a definition consistent
either with the "minor child" definition in section 419 or some
other definition of child applicable under State law.

11

We are also not proposing Federal cuidelines for;ﬁhat income
standards would be used to determine if a family is needy, but
will defer to State standards, for both TANF and MCE purposes.

|
As noted on p. 2, the following 1mm1grant'poilcy gives

States broader- flexlblllty to spend State MOE funds on immigrant
;famllles than was prev1ously indicated in a Q and. A issued by

o
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to use State MOE fnnds to sérve "qualified"" aliens. They also

have the flexibility to-use Federal TANF funds to serve
"qualified" aliens who arrived prior to the enactment of the
PRWORA ({August 22, 1996Y.. - For "qualified" aliens arriving after
enactment, there is a bar on the use of Federal TANF funds which
extends flve years from the date of entry'*

States also have the flexlblllty to use State MOE funds to serve
legal allens who are not "quallfled"

F1nally, under section 411{d) of PRWORA, States have the
flexibility to use State MOE funds to serve aliens who are not
lawfully present ‘in the U.S., but only through enactment of a
State law, after the date of PRWORA enactment, which
vaffirmatively provides" forrsuch benefits. :

Restrlctzon- on Educatlonal Expenditures. We belleve the intent
of the language in section 409{a) (7) (B) (i) (I) (cc) is to exclude
general educational expenditures by State or local. governments
for services or activities at the elementary, secondary, or
postsecondary level which serve general educational purposes. .
Expenditures on services targeted on "eligible famllles“ but not
available to the general public, may be included. ' For example,
MOE. could include special classes for teen parents (that are TANF
eligible} at high schools or other educational settlngs

Services to "eligible families" designed to accompllsh the
purposes specified in section 401 may also be included, pursuant

ACF. The new 1nterpretat10n reflects the add1t10nal work done on
1nterpret1ng "State program under this part" and on trying to
find the appropriate meaning for the many. pleces of the statute
which directly and. 1nd1rectly speak to this issue.

¥

1 as defined under sectlon 431 of PRWORA

”.Pursuant to section 403(b) of PRWORA the flve -year bar
does not apply to reflugees,; asylees, aliens whose - deportation is
being withheld under section 243 (h) of the Immigration and
. Nationality Act, 'and U.S§. veterans and thelr spouses and
unmarried dependent children. ﬁ

15 .There is a technlcal problem in sectlon 411 of PRWORA that
prevents States . from providing State or local publlc benefits to
‘a handful of categories of:legal aliens, e.g.,.temporary
residents under IRCA, allens with temporary proteCted status, and
. aliens in deferréd action status.. The structure of section 411

‘indicates Congress’ belief, that section 411(a} included all
groups of aliens lawfully .present in the U.S. Therefore, the
Administration has proposed a technical amendment that would
‘allow States to provide State or local public benefits to all
aliens lawfully present in the U.S.

11


http:indirect;.ly

to section 409(a) (7) (B) (i) (I)-(ee) .

. General restrictions. Pursuant to section 409(a)(7)(B)(iv), the
- following types of expenditures may NOT be included as part of a
State’s MOE: _

1)  expenditures of funds which orlglnated with the Federal
government L
2) State Medlcald expendituree-
- 3) State funds which match Federal funds (or State

expenditures which support claims for Federal matching
funds) ; and . : f

i N i ‘
4) expenditures_which States make as a condition of
receiving,Federal'funds under other prog-rams16

- Special Child Care Rules. Notw1thstand1ng this last restriction,
when the following requirements are met, expendltures by a State
- for child care may satisfy both the_TANF MOE requirement and the
MOE requirement related to accessing child care matching funds at
the new section 41is8(a) (2) (C) of the Social Security Act. First,
the amount of child care expenditures countable for TANF MOE '
purposes may not exceed the child care MOE requirement for the
State. Secondly, to count as TANF MOE, the expenditures must
meet all the other requirements of section 40%(a) (7); to count as
c¢hild care MOE, expenditures must be allowable under the
requirements of the Child Care and Development Fund. BRefore
claiming child care expenditures under both MOE.provisions,
States need to check that the expenditures in fact meet the
"requirements of both programs. .{E.g., there may be different
families eligible for child care assistance under :the two
programs. which prevent all expenditures from countlng as MOE in
both.} ,
Because of the general restrictions cited above, child care
‘expenditures by the State which are matched with Federal funds
(pursuant to section 418(a)(2)(c)) do not quallfy as expendltures'
for TANF MOEY.. - - o

Interpretation of MOE Exclusion Language. -Numerous_questions
have arisen about the language at section 409 ({a) (7) (B) (i) (II),
~entitled "Exclu31on of Transfers from Other State and Local
Programs.

8 Note the child care exception below.

7 Likewise, State expenditures which receive’ Federal child:
care matching funds do not qualify for child care MOE.

12,



We believe part of the.confusion derives from the caption; it
refers to transfers, but the actual statutory language does not.
Cur view is that the provision should be read as a provision
applicable only to State MOE expendltures made under separate
State programs. Such expendltures may not involve.a literal
transfer of funds, but in a figurative sense,  they would involve.
taking funds that are outside the program and brlnglng them 1nto
the program’s. purview (for MOE purposes)

'\
|

In general our view is thap this provision is designed to
prevent supplantation. We believe Congress wanted:to prevent
States from substituting expenditures they had been making in
outside programs for expenditures on cash welfare and related
benefits to needy families. The language in (aa) specifically
addresses this point. - It provides that States may. get credit for
MOE purposes only for additional or new expenditures from State

- . and local programs. The standard for determining this is whether

their expenditures in the preceding fiscal year were above the
levels expended -in the 12 months preceding October: 1, 1995.

Section 409 (a) (7} (B) (i) (II)'(bb} can be read as an exception to
‘the general rule in {aa). It would allow States to make .
expenditures in outside programs which were prev1ously allowable
under section 403 (and allcowable at the time of enactment} and
get full credit for such expendltures - In other words, there is
not ‘a recquirement that these expenditures be additional or new
expendltures { bove FY 95 levels). f

Ultimately, we do expect to require that States be able to
document that any outside expendltures they claim (for MOE

' purposes meet the requirements of (aa). ‘Bt a minimum, States

would have to identify the outside programs whose expenditures
will be reflected as State -MOE, establish what the State
contributions to such programs were in. the 12 months. preceding
October 1, 1995, and document the total State expenditures 'in
such programs for the preceding fiscal year. States would also -
have to provide evidence that expenditures in outside programs
which they want credited as MOE be expendltures on-behalf. of
"eligible families". This, evidence may be in the form of
‘documentation of eligibility rules and procedures, or in other
forms established by the State.?

Pursuant to the Paperwork Reductlon Act of 1995, States
will not be subject to specific documentatlon or reportlng
requirements prlor to OMB approval.

18

¥ gtates would.aISthave'to-be able to-document that :MOE
"expenditures on educational assistancé and administrative costs
meet the special limitations at sectlons 40%(a) (7)) (B) (i) (T {ca)
and (dd), respectlvely . :

13



V. Definition of Assistance . ';

The -terms "assistance” and "families receiving assistance" are
used in the PRWORA in many critical places, including: 1) in most
.of the prohibitions and requirements of section 408, which limit
the provision of a551stance, 2) the denominator of the work
part1c1pat10n rates- in section 407(b); and 3) the data collection
requirements of section 411(a). Because TANF replaces AFDC, EA
- and JOBS, and provides much greater flexibility than any of these -
programs, what constitutes assistance is less clear .than it was
previously. Furthermore, because many of the above-referenced
sections are addressed in the penalty provisions of section 409,
it is very important that States have some idea of: our views of
what constitutes assistance so that they can meet Federal
requirements and avoid penaltles ©o

The complex1t1es involved in formulatlng a deflnltlon of
"assistance" suggest that it is ‘an area- which could be greatly
illuminated by both State practice under TANF and by the
rulemaking process. Thus, we welcome suggestions from States and
other parties as to what an appropriate definition would be.
However, in the meantime, because States are looking for guidance
which they can use in designing their programs, we are offering
an initial perspectivé on the matter. Our general view is that,
because of the combining of the funding streams for AFDC, EA and
JOBS, some forms of support that a State is permitted to carry
out under TANF are not what would be considered to be welfare.
Thus, our initial perspective is to exclude some of those forms
of support as assistance. More specifically, we would define
"assistance" as every form of support provided to famllles under
TANF except for the. follow1ng : :

1) services that have no direct monetary value to an
‘ individual family and that do not involve implicit or
explicit income support, such as counseling, case
management, peer support and employment services that
do not involve sub51d1es or other forms of 1ncome
support; and ' o )

2) one-time, short-term'assistance (e.g., automobile
' repair to retain employment and avoid welfare receipt
and appliance repair to maintain living arrangements).

We believe that these exclusions are consistent with .

% In the absence of any statutory language or legislative
history to indicate the contrary, we are viewing the term
"agsistance" as having the' same meaning wherever it occurs in the
statute in phrases such as‘"famllles receiving a351stance“ -and
"no assistance for..." :

14



Congressional intent to provide States with flexibility to design
programs that will focus their resources on enhancing parental
responsibility and self-sufficiency. At the same time, it will
enable them, for example, to exclude families who receive no.
financial support from part1c1patlon rate calculatlons and
individuals who only receive one-time help in av01d1ng welfare
dependency from requlrements such as assignment of.child ‘support
rights. A .

VI Monitoring the Impacts of Separate State Programs

-When the Personal Respon51b111ty and Work Opportunlty
Recdénciliation Act was enacted, it was impossible to know what
the overall effects of the 1egislation would be. No one knew how
States would use the new flexibility available to them in
designing their programs ~- whether the new welfare programs
would look similar to the AFDC and demenstration programs with

~ which everyone was familiar or if they would incorporate a much
~different array of benefits, services, and eligibility rules.
For this reason, the statute incorporates a series of provisions
designed to gather information on the families receiving
assistance, the assistance .provided, and the effects on children
and families. :

One special area of uncertainty is what States will do with the
flexibility they have to set up separate programs which qualify
for MOE purposes, but are not subject to many of the TANF rules.
‘With thls new flexlblllty,,States can: :

o make their programs more - responsive to the 1nd1v1dual
' and diverse needs of families; i
0.. provide services. and impose expectatlons appropriate to

1nd1v1dual family c1rcumstances,-

o} target resources;more.effectlvely‘

At the same time, States could use this new flexibility in ways -
that might undermine important. goals of welfare reform. 1In
particular, we are concerned that States could design their ,
programs so as to avoid time limits and the work requirements in
section 407, thereby circumventing legislative intent to make
assistance temporary and engage parents and caretakers in
approprlate work. :

We are also concerned that the development of separate State
programs could have other unintended negative consequences. One
major concern is that we will lose critical infermation about how
‘the new programs are serving needy parents and chlldren Without
a national view of State efforts (including efforts undertaken
~within separate State programs;, we will have a diminished
ability to measure program performance and impacts accurately and
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equitably. A second major concern is about the potential loss to
the Federal budget of its share of c¢hild support collections. 1In
assessing the potential budgetary impact of this bill, Congress
apparently did not envision 'such losses. We do not intend to
allow States to set up separate State programs with the intent of
retaining what would otherwise be the approprlate Federal share
of child support collections. :

In‘stating these concerns, we do not intend to stifle creative
State thinking about how best to serve their needy families and
children. We recognize that the ability of States to set up

. Separate State programs can.result in much more responsive and

- effective programg. At the same time, States should be aware of
the Federal perspective of the risks involved. We 'believe it is
our responsibility to monitor the overall implementation of this
legislation and to assess whether it is having the intended :
consequences. If we find major problems, ‘we believe we have the
further responsibility to advise Congress and to work with it in
identifying ways to resolve them : -
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VII. OVERVIEW OF TANF PROVISIONS UNDER DIFFERENT PROGRAM

CONFIGURATIONS
PROVISION FEDERAL TANE' SEGREGATED STATE TANF | SEPARATE STATE
'PROGRAMS' - PROGRAMS - PROGRAMS’
Covered by State plan ch_ Yes No
Needy per income stds Yes Yes Yes *
in State’ TANF plan . ‘ o
Restricted disclosure Applicable Not applicable Not applicable

Allowable expenditures

For purposes and as authorized
_under IV-A or IV-F as of
9/30/95

Count towards both TANF and
contingency fund MOEs. Must
be for purposes of program or
for cash asst, child care, certain
education, or admin costs

Count only towards
TANF MOE (not
contingency fund MOE).
See State TANF section
for allowable purposes.

15 % admin cost cap .

Yes; ADP exception

Yes

Yes

Medical services

Only pre-pregnancy family

No specific restriction

No specific restriction.

) _ planning

24-month work reqt " Yes Yes No

2-month work reqt Yes Yes No

407 work reqts Yes Yes ! No

work sanctions Yes Yes No

'non-displgccment Yes _ No ~ No

child reqt Yes; “minor child” Yes™ Yes *
child ineligible when Yes ' No No

absent minimum period

child support

Assignment & coaperation
req'd. Share of collections to

Assignment & cooperation
req’d. Share of collections to

Assignment &
cooperation may not be

‘Fed govt. Fed govt. = ! req’d. No share of
' : collections for Fed. govt.
time limit on assistance Yes No No
teen school attendance Required No requirement No requirernent

teen parent living
| arrangements

Must be adult-supervised

No requirement

No requirement

“Federal non-
discrim.'gnation slamtes

4 statutes applicable

4 .stamtes applicable

- No specific provision

fraud cases

" 10-yr exclusion’

No exclusion

No exclusion

drug felons

-Recgive reduced bencﬁts

Receive reduced benefits |

No provision

]

t Tms column would a]so apply programs where State MOE funds are co- mmgled with Federal TANF

funds

? Under this scenario, Federal and State funds are not comrmngled Smce State funds are segregated some
-- but not all -- of the Federal TANF rules apply.

3 These programs count towards State MOE They_are not subject to TANF reqmremems per se, but are
‘subject to the-MOR restrictions at section 409(a)(7).

¢ Per definition of “cligible families.” .
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data reporting

Applicable ~ Applicable

Not applicable

fugitive felons

Barred from assistance - Nobar

. No bar
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