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'GOVERNOPS Clulrll'llft 
Hall orthe SI4IGS 	 ,.,: ;ASSG:IATION 

(irlltl" V. V"iI'lUvidl 444 Norlll Carll"l 's,i~rt 
t :tI'l'~t'lur or()hi.. WUAhillgroil. D,c:, lOtio i·1 ~ 1Z 

·Vi.:~. Cbqi'Il\)1I 	 ·t~l~jI~tln~ (0112) 6l4;SlUil 

MAY 13,·1991 

The Honorable 'William V. Roth. Sr. 
Chair 

•, Senal. Finln~c Commiuee . .. 
219 Dirksen Seniltl! omee Suildini 
Washinston.O.C. 20S 10 

Dea: Senator Roth: 	 !" , 

The nation's Oo"'~rnor$ want 10 o~prcss Durstrong oPPosition to the Clinton Bdminislra[ion's propo!'111 
10 imp0!l£ federal Temporary Assistance for Needy Families r1"ANF) requirements on sepi:trllti! :Uule 
maiIHonl1n;e·of-lffort (MOE) progran15. We underiland the administration will be subri,iuing 10 you 

. ) 

for your consideration Ii tegis!llli't'e proposal that would severely limit stlite fluibitity in we Ifafl,l 

reform. This proposal would dismantle. the "careful agreement worked OUI among Oovhncrll. 
Congress, and the' adminjStr4~lon during last year's welfAre ,reforni' deliberations. We l1!1k for >'ollr. 

continued stJppol'I'of the framework (or welfare reform enDetCld Jasl year and ~rge )Iou to oppose Ih~ 
I.Idmini:droilion's cffons to el'lIlct such a proposal. whether it be in the context or 8 wclfate r~fOi'l11 
lechntcill ~o1TeetiDn' bill or pan of another legislative vehicle• 

.	The National Governors' Association (NGA) is strongly opposed to the administration's proposal 10 

limir state nexibiliiy in the use of state MOe rUngS beyond those limitations curr~ntly in the Ill"', 
Ooyerilorll supported a welrure block grllnl beeause we: believed il wouid provide the t1uibiliry sl:ll~~ 
n=~d to s:reUlt !iuc~essrul ~ro,i'um!S rhm will r~dLlce w~lf'urc dependenc)' und increase Iitlf-liuf(icien1:Y, 
The understtlndlng that SEIl!!S would hllve grealer nexibility in the use of their own stale MOE dollar:oo 

I 	 . 

. lniln in the 'LISl or federal1ANF dollars was integral to Oo....erncm' support of welfara teforrn. 1'hi~ 

ne:a:ibiJil), will enable stllles to design pro,rams to lot". Iho particular ne'dlll of their pcpul~licins und 10 
ensure that Ihe most vulnernble families a:fC protected. A rnairitenancc.of.~ffort requirement Wi):-' 

Included to guararltl!l'! IJ minimum level or 5t~m~ spemJing an needy fllmifies, n~r 10 irripolie pr~M:ripliw 
tc'd,rill requll't:mcnts on lhs use of Ihc"e. doIlQr~. 

< ., ~ 

The policy guldanc:eifrom the U.S. Department of Health and Human Services dated Jan~liry31. !997. 
provided what we believed to be a reasonable and Ilc:curate interpretBtion of the statute. The gllid:ll1cl! 
recognized that St3t~ maintenarll:e.of.cffort dollars used to serve eligible families in ~el'l\rale i\\a!1.l 
programs l1re nor to be encumbered by federal requirements and restriction!:. Ho'Wc:v\!r. Ih... 
admini!arl.ltion woul(j. like to re\'erse thaI inlerprCllllign with u It!,&:illiulive proposal 10 re'luitl: thal all 
SUlle MOE spending.L.even if in 1.\ sepuh.w~ stuu: pioSrlU~be subject to fedeiul\llo'rk.~hilu S\lp~~i)i'l. 

. and data reporting l'c,quiremem5. OO'1'ernors belie va ~ha.t Iimiling srate f1elibilit~ in sepurut~ Slille 
MOE programs would break the agreement [hUI Congren und (he udmillistt3tion made with QOV1.'rnms 

on welfare reform. ' 
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Governors should be given' a chance to implement welfare reform within thecu~rtt parameters ofrhe 

taw. It is sross1y prelhatuI'C EO renrict state flexibility and innovation when states haVe onl), j usc begun 

co implement the law. If. down the rCBd, COnlt'c5s, or tne 'administz:ation .f}"d that Irares have adoplc'd 

programs or policies that appear t;Qntral')' to the intent of lhe' law. rl'len Oovemcrs would be hapl'Y to 

work with ,aU Panies 10 addresnheproblem. ' 


We are unaw~ or any statts c:reaung, separate stara programs to "game" the work requirement Or 


siphon off the federal share of child support collections. In fatl; states appeilr (0 be moving very 

cautiously in the c:rea&ion of separate programs. Howeverl Oovemors are interested, inpreserlling the 

option 10 create seplU'ilte state MOE program5, if future eirc:ur'nstari,cs and needs suigesl that it would 

be the beSI way to serve particular clients or provide particular ser\lices. 


Those states that' a.re c;onsioering creating sc:parale state programs are coing 50 for very legitimate and 

appropriate rellsons. State' arc ,onsidering these programs as I way 10 serve the most vulnerable 

families and indilvidua!s for \ll'homa rwel'ny.five. thiny or thirtY.five hour per week work requirement 

might net ~ a realistic or even desirable goal. this might include families \lo'ith elderly or disabled 

caretakers or dis~bled children. victims'gf domestic Violence, and individuals needing liubstanct Hbujl! 

t~atment oefore ':going to work. States m~y also decide to serve indiyiduals who are ineligible for 

federal TANF asaist8J'lce. such u legal irnntigrants. in separate itlie programs. It would be aofoad 

stretch of federal: authority to require states to impiise the federal work requlll'menls on Individuals 

who ate not ellen 'eligible to rccc:ive federal dollars, 


. . , .. 

Tke fleXibility currently in the la..... will enable states to consider a ..ariety of innolfative approaches 

with their MOE spending. For e~!lmple. states may want to create a state earned inl;ome c;redi( (EIC). 

However. requiring tho assignment of child suppon righfs and uacking nOI,lr5 of work for families 

rci:ei"t'ins an EIC would be burdensome and costly to- states. imposing federal requiremel'ltl ,will have 

the very ut!fgrtuna.'te result of curbing innovative and creative $tate solutions. 


, •• '<'

• c' 
We would also li~e (0 raise a related issue con~em1ni the contingen,y fund. The adrhinisttation's 

unwarranted cbnc~m around separate state programs nas led ic to oppose NGA', recommendation ror 

fixing the contingent), fund. The inclusion of a 52 billion contingency fund ""'I.S an imponan( element 

in Govemors t sup.p.0rt fer welfare reform. Congress and the Bd~ni!!mitiOri also gave strong suppOrt to 

the ,ontingericy fUnd. reflecting bipartisan agreemen't that both the federal Iliel state gO't'ernments 

snould shuc ,the tOSt of meeting increased' needs during periods of economic downturn. 


NOA, however. is ycry r:::onc!1'I'Ied that certain provbions In tbe welfare },i\lt will make it difficult for 

state, to aC:l:ess (he contingency fund Quring periods of economic hardship•. thereby defeating the 

purpo$e of the fund: Specifi,ally. there is a problem wHh lhe definition of what state spending c;oimlS 


toward the 100 ¢rc~nl mainte:na.nce-of-effort requirement that states must meet in order [oara..... down 

[he addiliorull mat<:hing dollars. Even if a srata's spendina equaled 100 percent MOE for the basic: 

TANF block gra.nI, lthalstst, might "oEbe eligible for:,the contingenc:~ fund pecausc the definition of 

MOE under the t;ontingency fund is muck narrower than the definition under'TANF. Ar:. 11 result. il 


will be very difficuft for states to meet [he criteria---ev~n while investing high levels of spending on 

welfare ptogTam~f 'hey ha'le any MOE spendini,in separate prograrn:s. as is permitted under 

TANF. 
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,'Governors are nc;ortunending that the conti1igcl\~)' fund MOE teql.litem~nt be chan,ecl to mirror the 
TANF MOe wtth respect EO qullified s.late spendlns. The adnunistration erroneously believes that the 
curtel'lt. more 'restrictive MOE requirement for the continlen~r fUrid will be adisin,cntive to states to 
creole s[iteoonly funded programs and is opposing our recommendation. lri structuring tneir welfare 
programs. howe,,·cr. mosl states are notweighina aceess [0 the contingency fund 'r'CI")' heavily but 
rarher are giving priori£)' fO designing programs thaI will enabla Ih~m EO metithc ,varying needsQt' 
Iheir clients in the most appropriate milnner. rI the MOE languago for the' contingency funa is net 
mOdifitd. the result ...,ill not be fewer lepara~e Stille program. but rather fewer states that are able to 
access the coftlin'geney fund in order to help needy familie5 during perigd50f e\:onon,jc: downturn, We 
urge you to incl\l~e gur proposed modification to the contingency fund in 1l'.I\)' weltere reform technical. 
corrections bill that (he Pinanc:e Comminee considers. 

. q 

The nation's Governors VI dlleply eommitted tei ~eltare reform :ina he.ve been at the 'forefront in 
developing inno~llriYe irid succ:ess(ul strategies to move individuals from welfue co work. w~ look 
forward to continuing to work with Congress and hope you ""ill oppose any proposals thnt would 
undermine states' ability to make welfare reform II SI.ICCC5S. 

Sincerely. 

Governor Bob Miner 

State of Nevada State of. 

Chairman Vice Chal.rm.BJ'I 


~r~_ 
. Oovemor ~:rcrt:"-
State of Delaware . 
Co-Leud aovernor~:on Welfare Reform or on Welfare Reform 

ec: The Honorable Donnll Sbalala. Secre[aly. Departmint of Health and Human Services 
Bruce Reed. Domestic Policy AdvisQr to [he President 
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The nation', Oovetitors want to s'xprlss o\lr strons opposition loa proposa(lha~.ls being adi,lunccd by 
your administration to impose federal Temporar), Assistance to Needy Families (TANF) reqllir~ml!nl~ 
on separute stale n'HinlC!nj]nc~.or.ef(on (MOE) welr;!'c pragfilmii'. We believethill propo~1l1 di:iin~nlh:s 
the c:lrdul asre.:menl ..... orked OUt amonS Oovernors, Consr.si. lind your adminisiration during IU~1 
~eo,.,s welfare rerorm deliberations. 11 willlirilit state innovation and creatiyhy and imp~t'il suc:eeHflJl 
welfarl roform. W. urg. Y0I.lIQ withdraw the,proposal. 

, , 

The National Governors' Association (NGA) is serensly opposed to ),our administration's prop,osllllO 
limit 5tate fiexibility in the use of 'late MOE fLlnds beyondlholic limitations currently in lhe hlw, 
Oo....ernors ,supported .1 welfare block grAml because w.e believc:d il would provide tho nCx.iblJlty lilllll:~ ".' ' 

need 10 ctl!uite su=ctuful programs thlt will "ed~ee W,elfare dtpllndBnc:y and inc:reasCl seJr,sllfficien,y. 
The undemll.n(Hn8 that states would have irealer ncxibllity in the use of their own $talc MOE dollars 
than in the use of ahe federal TANF dgllars was integi'11 \0 Oovcmors' support 6r welfare reform. This 
nel'.ibilit)' will enable states ~o de!:ign programs 10 serVe the partieular needs ofrheir populutions :.Inti [0 

en~ure thill lhe. mOI'l yulr,erablr f.II'i,i!lc:; ilre prOllClecl, A Ii'Ininterilincc';or-effon rcquirenlem \"~IS 
included to gtJr.lTi~n\te ;.I minimum le,,!:\ of SUit, spendi"1 on needy flunilieJ,nollo impoge prl!sc.:ripli\'t! 
federal requireme~ts on \hl use or those dolla.ts. 

The policy guidanca from the U.S: Depili1rr;~nt cf Health and Human Servic:,es dated Januar)'ll. ,1997. ' 
pro... ided wh~t we believed to be a reasol'lable and accurate interpretation of !'he Slatute, Thet;LJidUlwlo: 
re~oinil;~d th.u srillrt n1;!inhinllnce-Qr·erfon dollar!' ulicd 10 ierve eligible rl.1rhilieli in 5CpUr..Ui: S!ilh: 

prosrums "re 1'10,' \0 be t.!1l<:unlbcn:rJ b)" rederul tequirelnenls ancl rc~triclions: ,Ho*evcr. your 
Ildn'\inlsltarion wOl.lld litt to reverse thlt inlcrpr'Lltii;)n wjlh a Jegislativeproposil to require thin all 
:itatl: MOE spendi~I-oven ;{ in a separate srlte.program-be subje~t (0 federal work, child 5l.lppon. 
and data reponing requirements, Covemors belieye that limiting SlBte flexibility inscparDte 'slole arid 
MOE programsrould break tl'le agreement thot.Congress ind YQur administration fTiiJ'dl: with 
GO'lfcrnors on .....elfare reform. 

Ooverriors shol.lld :bc given a chance 10 impleme;\t ~elfm reforrh within the tUrfent parameters of lh~ 
law. We believ.e :il is Ironly prematuR to restri" nate nelibillty and Innovation when slate~ hu.... e 
only just beiUn t~ implemenl the law. ,If. down 'he road. «he administrllrlon or Congteu nnd~ Ihil.f 
states have: ildoPlc'd programs or policies that sppca(con'rary 10 ~he intent or the Iliw. then Oo"'~rnors 
would be happy to ~Oi'k withull pilnifu 10 address 'h~.protMm. ' 

http:dolla.ts
http:Consr.si
http:proposa(lha~.ls
http:VItiIlI),;.11


05/12/97 20:03 fr , 
.' .. ' MAy 12 '97 04'07PM I'IAT'L GOVERNORS'ASSOCIATION 

. Page2 

We ate 'unawar~ Of In)' states creating separare .iate programs '0 ugamen chI work requirement ~r 
siphon off the federal share of child suppon coll~cdons, ~ fat:r; states/appeuto be moving ver)' 
c:aut~ousl}'in lh\! ereation of separate prolTlUlls. However. Governors ate in1erested in preserving the 
option tQ c:riate separate state MOE programs. if future circumstances and needs suggeS1 that it would 
be tht best way ~o s~r\le paniculv ,lients orprovic\e particular services. 

Those'stat=s thaI are considering creating separate sta.le programs are doing so for very legitimate and 
appropriate reason" States are considering those programs as a \Yay to serve the most yulnerable 
families anel ind~Yiduals for whom 8. twenty-five. thirty. or thirtyafive hour per week work requirement 
might not be a realistic or even desirable goal. This milhl inelude families with elderly or disabled 
,aretakers or disabled children, vietims of domestic. It'iolcnce, and individuals needing subsfance abuse 
treannent bcront going to work. States may also decide to serve individuaJs .....ho are ineligible for 
federal TANF'assistanc:e, such as legaT irnrnli'ri.l'lts',' in separate state prog'l'ams. It 'would be :l broad 
streIch of fedci'll authority to require states to im~~lc ~he federal work requirements on individual~ 
who are nCit eve~ eligibl! ro rec:eive federal dollars. : . 

'" . 

The flexibility currently in the law will enable iuit!s to eon$ider a variety of iimovative a'pprc)acnes 
\Iorith their MOE spend.ing. For example. states may want to create a. state earned inco'rrie credit (EIe). 
Howc~cr. requiring the assignment of child supp:on rights and tra~king beurs of work for families 
rec~iving an EIC would be burdensome and costly to states. Imposil)g fe4eral tequiremeflts will have 
the very u~forturlf1te result of curbing innovirjve and creative state solution5~ 

. , ' 

We would also like to raise a related issue concerning lheconEingency fund. Your administration's 
ul1wilrranted c:otl,cm around !8parate state pro,ramshali Jedadmlnisttl'ition ofticiab to oppose NOA's 
recomrntndation:for fi~ing the continicney fund. ' The in,lusion of a 52 billion contingenc)' fund will' 
an imponant element in Governors' support (or welfare reform. Co'ngress and your adininistration 
also gave sti'cng fuppon te the contingency fund. ret1i~ting bipartisan agreement that both the federul 
and 5tau: SQ'IIe:mmen,s should share the COSt of meetltlg inc:rt!ued needs during periods ofec'onomic 
downtum. 

• I .. , 

NOA, however, i;s vel')' conl:cmc4 that cenain provisions in the welfare law will make it difficull for 
$tales to acc'iss the contingenc], runa· during periods of economic hardship. thereby defeating the 
purpose of the fund, Specifically. there ig a problem with the definltion of what state spending counts 
toward the. t00 ~reenl rni1i ntenance·of·effon requirement that states must meet in order to draw down 
the additional mci'tC'hini dollars. EYen if a state's spt:nding equaled )00 percent MOE for the basic 
TANF block grani, thai state might not be eli&ible rcir the contingency fund beeause the definition of 
MOE under the ~ontingcncy fund is much narrower: :than thc definition under TANP. As a re:;ult. it 
will be vel')' difficult for slates to meet the criteria---e)'un while investing in high levels of spendil18 on 
wclf&N prograrnJl-if they have !tly MOE spendins in sepaiate programs. a5 is permitted under 
TANF.; '!; . ' ( ~ . 

~: 

OO'fernors are recommending that the contingency fund MOE requirement be changed to mirror [he 

TANF MOE with~respec::t to qualified state spendini,' Un.!ort1.lnately. your administration elToneously 

believes that the ~c:tii':rentt more restrjcti~e MOE requirement for lhe contingency furid will b~ a 


. disim;entive to States (0 create state-only funded programs and is opposing our recommendation. In 
,
strucluring their welfare program~. ho.....ever. 

' 

most states are n'ct weighing access to the ~or\lingency 
fund very heavily hUI rather are giving priority to designing programs that 'will enable lhem to meet the. . 

" 
" 
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varying needs of iheir clientS in the most appropriate manner. . If the MOE tnnguage for the 
eoncinael"cy f'un"d >(, not modified. the res'ult will ngt be fewer separate stIle programs butralher fewer 
stiteS that are able '0 a;;'5s the contingency fund to help assist needy familia! during p=rlod~ of 
economic downturn. We urge you to withdraw your apposition \0 our proposed modU1catio!\ '10 

the c:ontjngeney rbnd so thai It may be Included In the welfare refonn te~hnicaJ cornclions bill. 

We are coneem'~d that the nation's Governors "·'were not ad~uatcl)' consulted prior 10 the 
announcement ot: Ehe administration's proposal eonee.minl i1\aintenilnce-of·effc;'11 arid scparilte state 
programs. This Proposal was nOI pui forward,in the;,'spirit of partne~hip ~t with the goal "rmaklng 
welfare nform a $uc:~eu. As a former Governor. you know that states have been at the forefront in 
developing innovative and successful strategies to moyo individuals from welfare to work. (Jo'r'ernors 
are deeply I;cmmim:d to welfare rt:form and we urge you to work with us to make it II sw:cess. 

, . 
· Sincere!)" 

Oovomgr Bob Miller 	 Govem eorle V. Vcinovic:h 
State of Nevada 	 ~hie 

p.~ 
Sweaf 

· Chairman 	 ';~ Vlee' Chairman 

;.' 

~rAL . 
. OO'r'emor "I;-==~ 

State of Delaware 
· Co-Lead Governor on Welfare Reform Co:Lead .GoVArnor.lon Welfare Refoim 

" 

• 

cc: 	 Donna Shalala. Sec1eWY. Department or Heahn ."d Human'Servlees 
Bruce Reed, I?omestic Policy Advisor 

., 
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QuESTIONS AND ANSWERS ON GUIDANCE 

Q 	 What. message ate you sending states? 

A. 	 wea:r:., giving ~tate~ the,fle:db;i.lity iln~creativit;ytheyneed to'develop:llii:::" 
programs. At the same tl.me we arE!! telll,ng staees that \Ie :Rope atre: \o.4'-\u..\lI.. ~~ 
enpeiae enem ee'1tip:Aold.. ehe central goal cf welfare refQrm; mQving people 
from welfare to wQrk. 

;. , 

What' is the legal basis for y6ur telling the states how to spend their, 
dollars? ' 

A 	 OVer the past months, Federal and state agencies have been engaged in 

the , massive process, of implementing 1:he new welfa.re ,law. We, have, , 


, resclved many issue's, and answered many ques'Cions tha.t.,' the states have 
h'ad, and many are'still be:i.ng resclved. The quest;ion here is how to' 
implement the law's reqUiremene 'Chat states must ccntinue to spend some 
'Of theii':- own dcllars to help families' 1/

'~,'1
under the statute, states must maintain , of their 1994 
state spending level under the cld AFJ:)C 'I'he 
guidance clarifies fQr the staees the legal inte retations 'ae, to whom, , 
the states provide support Qr "eligiblE!! famil ," ...,h&,'c:. eypee of suppore

;.' . 
they p:-ovide lOr "assistance" and what state ollars count to meet ehe , , : :: 

etatute's iequ.:l.iem'ent for thae maintenance f-etfort. The legal reading 
intends that states use their dollars fo needy families as they'def1ne 
them, and that, assi,stance whether :i.n dir ct oashQr other :n"on-caeh 
=!Iupportskeep, the statut.e 1 iii a1m to mov people' frcm welfare to worJ,c,.' 

,:Wi:ehin trraL g'eJ'ie!'Eiol: ed:~e9daP.l'("'states have Iihe-flexibHity in the use, of 
"their dollars which will count toward their maintenance-of·effort 

requirement. oA ' 
gU1 ce ~in~ "asshtance" with federal dollarl1l Jsttictiy . 

inistration want.s to insure that federal support is being used to 
e.r more specific wcrk and wcrk related activities. 

. 	 If states exceed, the1,r fede~al block. grant allccations, they' can cbeain ' 
addit~onalfederal fund$ fromt.he contingency fund in eha atat;ute. 
However, the administraticn reads ehe Congressio'nal intent for this 
provision as for states to draw those fund•. they will have to spend 
100% of , their 1994 spending level dQllars on famil:i.ee that meet the, '+'federalTANF requirements.' 	 'Jj, j 

Q 	 Why a.re you. drat.4ing the definition of assistance so tight? .:;t! ~ ~ 
" 	 ' , '~' ~\'A 	 We are committed to the fundamental goa.l of this hiStoric welfare reform .:; 

which'is to require people to work. And, the statuee gives us the X ~ 
authority to dQ so. '. . ~ ~ 

Q 	 will states. be allowed to spend their funds' for si!!rvices like .... '... ,~:
transportation subsidies, one-e1me grants to familiee to avoidrece1ving ~l 
"'elfare, subsidized child care or parenting classes toward ftilf:llling r I:t. 
theirma:i.ntenance of effort requirements? . ..;.! '.J . 	 . ~J'Yes, st,ates may use their funds t.hcSIQ and a variety of other services, . i P-
a.s long as the family has a child and is needy according to the stat'e ....: 
:1..' n.come. standards in ,its ,TANF prQ9:-am.. These funds,· will. .count toward the '"'i i ;&.
75'" o.rSOlt maintenance-of-effort. requirement. They. \Jill nQt be:. able to. 'ti .'( 
u:s~ state funds, for those purpQses tQ meet the contl.ngency fund '~. ~ r..... 
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What about the eime limit? Will states be able to 
with state dollars after five years? 

A. 	 Yes. In ehe,statute, Congress prohibited only the, expenditure of 
federal funds for families beyond the five year limit. The Clinton 
administration is also serious about time limiting ass1stance so ebat ,; ,
welfare truly becomes a transitional program. 

" Q, ',will states b~ able to provide assistance '1:.0 leg<i..l immigrants who 'are in 
the country after August 22, 1996? 

A Yes. States will be able to use stat$ funds for legal immigrant 
.families who arrive in the country after Auguse :i1:i1nd. HBS submitted a. . 
.. technical correction to the seatute, based on Congressional intent, enat 
,fixee an error whicb goes along wit:h the interpretation in ebe 9uidanc& 
6f the use of seate dollars. The combination of these two efforts will 
enable states.to use their dollars for les-al imrnigrant!l whiCh will co'un:t 
~oward the 75/80t maintananee-of-effort requirement. 

. I' Q 	 How will you make sure that states that staess are uphold'ing thecent!ral 
goal·of·welfare reform: moving people from welfare to work? 

w~ are.. c:on~iden~ that the .states will use. th~ ~l&xibiliey' in th.iS ,n~w~: ,, .:..' , 
. law and thu gUl.danee to strengthen ehe foC1;ls. on work, . not evade ~~" . . f:l .. ·. : 
However, ~will use all the means at our dl.sposable ;;mel De" ~Iu.e. ,a.~ , ~ 
Jlaed thel1f. t insure that sea.t:es 1:>.y requ··· iri.ngtoo 	 make welfare reform real .. ;:(,: b 
work and moving families to self-sufficiency. , We will do this in,. ~~" 
several ways: ~ 'IRe .str:i cter QQUna..t>iens. ef f'ideral. aSSist.a.nce,.. al1d I ~; 'l~ 'j:. I,IJ 
req aii VV') . , 

,~b 	 I~A~ 
~f.1' . L.AJ'~ 

. n ~ 
V'I. .". h ,(''b~

j Ud.ge 

'How~Ul ;you make sure staee8 don't retain what would be federal share 
of child support collections? 

We will closely monitor ehe actions states take with regard to,; child 
support collections through the. daT:a information W$ gaeher. If states 
act irresponsibly, we will inform the Congre·ss and work to solve the. 
problem . 

.Are you gOing t)eyond Yourauthorir.y with this g-uidance? 

No., 	 ~ 

Aren't you stifling seate creativity? 	 ' \\~~ 
A 	 No. We are assuring the balance of state flexibility and aceouneability 

'\ 0' 
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~ 
to the fundamental objection of welfare reform to move people into work. 

o 	 Is this the final word on this issue? , 
iJntt " I I' • ~ htv t~kt '-h pv~d-e... 

V 'A\. ~ n ~ W1 .... ~ 0A."R.LnU~!.- ~ C""t{.\ tc.. ~\U lik:tU vt I " 1C. 
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THE WHITE HOUSE 

WASHINGTON 

January 28, 1997 

MEMORANDUM FOR THE PRESIDENT 

FROM: 	 BRUCE REED 

ELENA KAGAN 


SUBJECT: 	 WELFARE LAW IMPLEMENTATION ISSUE 

Before the NGA meeting, we need to give states an answer to the question of whether a 
state must comply with the welfare law's requirements in order to get maintenance-of.;·effort 
credit for a state expenditure. States would liKe to spend their money in separate, non-TANF 
programs, free from all federal restrictions, but still counting toward the maintenance-of-effort 
standard. Allowing them to do so, however, may deprive the federal government of a great deal 

'. 

of money and may undermine the law's work requirements. This memo contains a joint HHS 
and DPC recommendation as to the proper Administration approach to this issue. 

Background and analysis 

As you know, the maintenance-of-effort provision of the welfare law requires states to 
spend each year a set percentage of their FY 1994 welfare expenditures. Each state meeting its 
work participation rate must spend 75 percent ofFY 1994 expenditures; any state failing to meet 
its rate must spend 80 percent ofthat sum. Ifa state fails to spend this amount ofmoney, its next 
year's block grant is reduced accordingly. 

The question here concerns the restrictions that apply to expenditure of these 
"maintenance-of-effort funds." (All agree that no federal restrictions apply to state monies for 
which the state is not seeking maintenance-of-effort credit.) The law is clear that certain 
restrictions -- the limits on benefits to aliens and the five-year time limit -- do not apply to 
maintenance-of-effort funds. The law is far less clear as to whether other requirements apply . 

. But it is difficult, as a legal matter, to pick and choose among these remaining requirements: 
HHS cannot, for example, say that work requirements, but not reporting requirements? apply. 

The governors have argued vehemently that applying federal restrictions to state 
maintenance-of-efforts funds would impede state innovation. And because the advocacy groups 
would like to undermine some of the federal requirements -- particularly regarding work -- they 
have joined the states in taking this position. 

" 
But a completely "hands-off' approach -- which would allow the states to set up wholly 

independent programs, free ofall feder~ll restrictions, with maintenance-of-effort dollars -- poses 
two significant problems. First, states ctJUld place the families most likely to make child support 
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payments in the state-only program and thereby avoid sharing child support collections with the 
federal government. OMB estimates that the amount of money at stake could exceed $1 billicW, 
per year. 

Second, such an approach could seriously undermine the work provisions of the welfare . 
law. As you know, the law requires states to show, on pain of financial penalty, that a certain 
percentage of families receiving assistance under TANF are engaged in work. The governors' 
approach would allow states to get around this requirement by transferring their hardest-to­

. employ welfare recipients from the TANF program (where they would count as part of the 
denominator in calculating the percentage) to a separate state program funded by maintenance­
of-effort dollars (where they would not so count). Indeed, under one interpretation of the law, 
such a transfer might count as the kind of "reduction in caseload" that operates to reduce the 
minimum participation rate applicable to the state. Hence by the simple device of shifting 
beneficiaries from one prograni to another, a state could simultaneously make it easier to meet 
the existing participation rate and lower the participation rate applicable in the future. 

Recommendation 

To provide the states with needed flexibility, protect the government's share of child 
support collections, and maintain the integrity of the law's work participation requirements -- and 
to do all this in a legally defensible way -- HHS and the DPC recommend the following actions: 

1. Interpret the law so as to give the states far-reaching discretion and flexibility over 
maintenance-of-effort funds. Under this interpretation, states can set up programs that are free.of 
any of the welfare law's prohibitions and requirements. 

2. Advise states that they should not use their own programs to appropriate child support 
collections that otherwise would go to the federal government; issue regulations authorizing 
HHS to collect the data necessary to monitor whether states are using their programs for this 
purpose; and work with both the governors and Congress to ensure that states do not do so. 
Conversations with Governors have suggested a willingness to work cooperatively on this issue. 
We also have every reason to think that Congress -- which in assessing'the budgetary impact of 
the bill, did not envision a reduction in federal child support collections -- would legislate a 
remedy if that is necessary. 

3. Issue a regulation providing that a state cannot receive a reduction in its participation 
rate for reducing its caseload unless the state shows that the caseload reduction is real and not 
simply the result of transferring beneficiaries from TANF into a separate state program. Such a 
regulation, which rejects the interpretation of the law most beneficial to states, will prevent states 
from decreasing their obligation to put people to work through making purely formal changes in 
the structure of assistance programs. 

4. Issue a regulation providing that a state cannot receive any good cause consideration -­
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i.e., any mitigation in penalty for failure to meet work participation rates -- unless the state shows 
that it has not used its own program to escape the force of work participation rates. This 
regulation will create a disincentive for states to use their own programs as dumping grounds for 
hard-to-place beneficiaries. 

5. Issue a regulation providing that HHS will look at a state's overall work effort -- i.e., 
its success in putting to work the beneficiaries of both TANF and separate state programs -- in 
determining whether the state qualifies for a high-performance bonus. This regulation too will 
encourage states to make real efforts to place in work activities those individuals who receive 
assistance from separate state programs. 

6. Work with Congress and the Governors to enact a legislative clarification to ensure 
that states do not use their discretion over maintenance-of-effort funds to evade the participation 
requirements. Specifically, we will seek language making clear that calculation of whether a 
state has met the applicable participation rate shall take into account the state's success in placing 
in work activities the participants in both the TANF program and any separate state program that 
counts toward the maintenance-of-effort standard. 

Together, these steps should give governors broad flexibility to run their own programs 
without giving them perverse incentives to evade the work requirements. Please let us know if 
this resolution of the issue meets with your approval. If it does, we would like to roll out this 
program prior to the NGA meeting. 



· ~J. ~ Gws. 

Finally, we intend to work with Congressb a"bipartisan fashion to enact a legislative 
clarification to ensure that each state's overall work effort meets the statute's work participation 
requirements. Specifically, we will seek language making clear that calculation of whether a 
state has met the applicable participation rate shall take i 0 account the state's success in placing 
participants in both TANF and MOE programs in work ctivities. 

-- i.I:" ~~. rkb..t ' 5 'f(t..I.Cc-eO i V\ 1~Hi"t hr w c,.,... L 
1c;,..-~ t.i1c..-~ llA... h o-H.- kc E"' ~ r;t-N F­
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OFFICE OF INTERGOVERNMENTAL AFFAIRS 
DEPARTMENT OF HEALTH AND HUMAN SERVICES 
200 Independence Avenue, SW 
Room 630F 
Washington. DC 20201 

FAX C OV E R SHE E T 

DATE: I/l.. '6 h7 
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FROM: 	 John Monahan PHONE: (202) 690-6060 
Diredor FAX: (202) 690·5672 

RE: 

cc: 

Number of pages including cover sheet: d. I 
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Page 2 - Bruce Reed 

I believe that these actions significantly strengthen the 
guidance and meet our mutual concerns that welfare reform 
succeed. Because of our shared sense of urgency, I have asked 
John Monahan to follow up with you soon to discuss this latest 
draft and our plans to disseminate the final version . 

. ~ 

D~Shalala 
Enclosure 
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I. Nature and Purpose of this Guidance 

The Personal Responsibility and Work opportunity Reconciliation 
Act of 1996 (PRWORA) gives states enormous flexibility to design 
their Temporary Assistance for Needy Family (TANF) programs in 
ways that promote work, responsibility, and self-sufficiency and 
strengthen families. Except as expressly provided under the 
statute, the Federal government may not regulate the conduct of 
States. 

Within this context I we are planning to focus our proposed TANF 
regulations on areas where Congress has expressly provided for 
the secretary to take action -- i.e., with respect to data 
collection, penalties and bonuses. We have also been undertaking 
extensive outreach to ensure consultation with,a wide range of 
persons and organizations holding perspectives on children and 
families. To date, we have asked state executive and legislative 
officials and their national representatives, advocates, non­
profit organi~ations and foundations, labor, and business 
organizations to participate in this consultation process. 

Because State legislative sessions are starting and the TANF 
statute is so far-reaching, we have frequently heard of the need 
for early guidance on certain issues of immediate importance to 
the development of State programs. Among these issues are 
Federal requirements related to the expenditure of Federal grant 
funds, including the definition of "assistance" which triggers 
these requirements; the scope of State flexibility in using state 
funds whiCh qualify as expenditures for maintenance-of-effort 
(MOE) purposes; and State flexibility in using state MOE funds in 
state programs operated apart fromTANF. 

Consequently, we are providing informal guidance on these 
important issues. However, because of the scope of the TANF 
statute I and the interrelationships among its many pieces, it is 
important to note that many other questions will be answered 
through the regulatory process. We believe the guidance reflects 
Congressional intent on TANF policies, and that it wi,ll promote 
program accountability, support substantial innovation in program 
design and provide states the flexibility they need to serve 
needy families effectively. . 

Key Points 

Among the key points made in this paper are the following: 

l) states have the flexibility to count, towards their 
general TANF MOE requirement, expenditures of State funds 
under separate state programs. These expenditures must meet 
the statutory requirements for ttqualified State 
expenditures," including the requirement that they are made 
on behalf of "eligible families," .but are not subject to 
requirements which, apply to the TANF program. (see section 
V discussion and chart). 



'JAN-28-1997 09:47 

Because the statutory language for contingency fund MOE is 
different, states do NOT have the flexibility to count 
expenditures under separate state programs for the purpose 
of meeting the Contingency Fund MOE. All expenditures 
counted towards the loot Contingency Fund MOE requirement 
must be made under the TANF program and therefore must meet 
TANF requirements. 

2) In order to ensure that state decisions to establish 
separate programs do not undermine the work provisions of 
the new law, undercut Congressional intent to share child 
support collections between Federal and state government, or 
have other negative consequences, we will be taking steps to 
obtain additional information on state practices and , 
eXercising the administrative authority available under the 
statute to support the legislative goals of PRWORA (sse 
discussion in section II. below). 

3) Under the definition of "assistance tl included in section 
VI, all but two forms of assistance provided to families 
under the TANF program would be considered "assistance." 
Thus, TANF requirements such as time limits, work 
requirements, assignment of child support, and data 
collection are applicable (depending on the nature of 
funding involved). 

4) During the interim period before final rules are 
available, any penalty deoisions will be based solely on 
whether violations of the statute occurred. Further, 
statutory interpretations forthcoming in final rules will 
apply prospectively only; they will not be a basis for 
penalties during this interim period. states will be asked 
to conform their programs, if necessary, after the final 
rules are promulgated. 

II. Ensuring Positive Impacts 

Program Accountability_ At this point, we cannot say what States 
will do with the flexibility they have to set up separate 
programs which qualify for MOE purposes, but are not subject to 
many of the TANF rules (see section IV). This flexibility gives 
states the opportunity to tryout some innovative and creatiVe 
strategies for supporting the critical goals of work and 
responsibility. For example, states might choose to use state 
funds to support a state EITC or transportation assistance that 
would help low-wage workers keep their jobs. 

At the same time, states could use this new flexibility in ways 
that might undermine important goals of welfare reform. In 
particUlar, we are concerned that states could design their 
programs so as to avoid the. work requirements in section 407 or 
to avoid returning a share of their child support collections to 
the Federal government. 
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We believe it is our responsibility to use the administrative 
avenues available to us to mitigate against these potential 
negative consequences. 

We intend to take administrative action to collect information 
about the families served by states under their MOE programs, so 
that we can: 1) better identify which states are truly more 
successful in serving their needy families; and 2) promote work 
and the other legislative goals. For example, in the proposed 
regulations we are developing on work requirements, penalties, 
and high performance bonuses, we intend to require that 
information be provided on families served by separate state 
programs and, to the maximum extent possible, consider the 
effects of state policies in setting up separate programs. More 
specifically, we are looking at regulatory proposals: 

o 	 to deny States any reduction in the work participation 
requirements applicable to them (i.e., we would not give 
them credit for caseload reductions) unless they provide us 
with caseload information for the state-only as well as TANF 
programs in order to demonstrate that TANF case load 
reductions are not artifacts of the way they.structured 
their programs; 

o 	 to consider whether a state's MOE policies work to support 
or circumvent the work requirements of the Act; if a State 
fails to meet the participation rates, the Secretary would 
not entertain good cause considerations unless the state 
provided information- about its MOE program and demonstrated 
it was making a good faith effort in the work area with 
respect both to its TANF and MOE programs; and 

o 	 to look at a State's overall work effort in deciding whether 
they qualify for a high performance bonus, i.e., a state's 
success with its TANF program cannot be adequately judged 
without knowing how the state's TANF and MOE programs are 
configured and what is happening to needy families in the 
affiliated MOE programs. . 

With the additional information we collect on participants in 
state-only programs, we can evaluate whether work goals are being 
undermined, and publicly report our findings. 

To ensure that we have critical information which will enable us 
to determine whether the work and other legislatiVe goals are 
being achieved, we will propose a legislative change on the data 
collection provisions Which will provide for collection of 
information on the universe of recipients served by State-funded 
programs. 

:3 
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While this guidance sets forth our best interpretation of the 
statute at this point, we would consider a different 
interpretation in the final TANF regulation if we learn that the 
work provisions, are being undermined during this interim period. 

Also, we strongly advise states to think carefully about the 
risks to the long term viability of their TANF program if they 
rely too extensively on separate state programs. Because states 
cannot receive contingency Funds unless their expenditures within 
the TANF program are at 100 percent of historical state 
expenditures, excessive state reliance on outside expenditures 
for their TANF MOE may make access to contingency Funds much more 
difficult during economic downturns. 

Child SU,pport 

In assessing the potential budgetary impact of this bill, 
Congress apparently did not envision major losses in the Federal 
share of child support collections. We are advising states not 
to set up separate state programs with the intent of retaining 
what would otherwise be, the appropriate Federal share of child 
support collections. We are prepared to work with the Governors 
and the Congress on remedies to identify approaches that will 
ensure that states do not use the flexibility provided to retain 
federal dollars in state coffers. 

We recognize that the ability of states to set up separate state 
programs can result in much more responsive and effective 
programs, and we do not intend to stifle creatiVe State thinking 
about how best to serve their needy families and children. We 
will monitor the overall implementation of this legislation and 
to assess whether the goals of welfare reform are being aChieved. 
We will work with the Congress and the Governors on legislative 
remedies shOUld that become necessary. 

III. Overview of Guidance. 

This section summarizes the remaining sections of. the guidance, 
provides some additional context, and sets forth our policies on 
penalties in the interim period before final rules are available. 

IV. Basic state options in Program Design (p. ) -- a 
conceptual framework for the TANF program and its Federal 
and State components. 

v. Use of Federal Funds (p. ) -- the flexibility available 
to States and the limits on use of Federal funds, including
restr1ctionson the assistance payable with Federal funds. 

VI. 	 Basic Requirements Governing state MOE Expenditures 
(p.) -- the requirements governing State expenditures that 
qualify for TANF MOE purposes and the expanded flexibility 

4 
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available to States to expend State funds on certain needy 
families, including certain immigrants, individuals who 
exceed the time limits and teen parents. [NOTE: The 
immigrant policy on p. 10 gives States broader flexibility 
to spend state MOE tunds on immigrant families than was 
previously indicated in a Q and A issued by ACF. The new 
interpretation reflects the additional work done on 
interpreting "State program under this part" and on trying 
to give meaning to the many pieces of the statute which 
directly and indirectly speak to this issue.] 

VII. Definition of Assistance (p. ) ~- guidance needed to 
assess the scope of key TANF provisions, including time 
limits, work requirements, child support assignment, and 
data collection. 

VIII. Overview of TANF Provisions (p. ) -- a chart 
depicting the applicability of key provisions in the TANF 
statute, depending on whether Federal or state funds -- and 
whether a state TANF program or a separate State program - ­
are involved. 

IX. Conclusion. 

We recognize that this guidance does not provide answers to all 
the major issues and does not answer many specific questions. 
Through the regulatory process, we will provide broader and more 
specific guidance. The rulemaking process will also permit us to 
take into consideration ongoing input we receive from various 
interested parties. 

Interim penalty policies. In spite oftheee concerns, we want to 
strongly encourage State efforts to implement effective and 
innovative program designs or to develop targeted service 
strategies which will produce the best outcomes for families 
(including those with special needs, such as those headed by 
grandparent caretakers). Thus, during this interim period, we do 
not want states to be unduly fearful of incurring penalties under 
section 409. Before Federal regulations are in effect, states 
will not be subject to penalties under the new law as long as 
they implement programs which are related to the intent of the 
statute and operate within a reasonable interpretation of the 
statutory language. 1 Also, before we would impose penalties, 
we will look at other factors that might provide "reasonable 
cause" such as: the need/timing for planning and implementation 
activities, the degree of compliance, demographic and economic 

1 This would include the requirement that both Federal and 
State "maintenance-of- effort" expenditures must generally 
support the statutory purposes outlined in section 401 of the 
Social Security Act, as amended. 

5 
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situations, and other State-specific variables. In assessing 
corrective compliance plans, we will consider the divergent goals 
a state is trying to achieve, a state1s efforts to balance and 
satisfy the different TANF requirements, and the efforts made to 
utilize community resources. 

IY. Basic State Options on Program Design 

To understand the basic options available to states under the new 
title IV-A, it is important to make note of some of the key 
terminology used in the statute. 

The term IIgrant" refers to Federal funds provided to the 
State under the new section 403 of the Social Security 
Act2. References to amounts "attributable to funds 
provided by the Federal government" have a similar meaning. 

The terms "under the program funded under this part" and 
"under the State program funded under this part" refer to 
the State's TANF program. Unlike "grant" references, they 
encompass programs funded both with Federal funds and with 
state expenditures made under the TANF plan and program. 

What counts as a State expenditure for TANF maintenance-of-effort 
(MOE) purposes is governed by the language in the new section 
409(a}(7) of the Social Security Act. The statutory language in 
this section allows expenditures "in all State programs" to count 
as TANF MOE when spent on "eligible families" and meeting other 
requirements. 

When the statutory provisions are read with these terms in mind, 
it is possible to distinguish three different types of program 
,configuration under the new title IV-A: TANF programs funded by 
expenditures of Federal grant funds or by co-mingling of State 
funds and Federal grant fundsiTANF programs where Federal grant 
and State funds are segregated; and programs funded by 
expenditures of State funds in outside programs (i.e., outside 
TANF, but counting towards meeting the state's MOE requirements). 
The language used in a specific TANF provision (or in a related 
provision elsewhere in the statute) will determine its 
applicability to these three types of programs. 

In order to tailor programs to meet the specific needs ,of 
families moving from welfare to work, states may find some 
advantage to segregating Federal and State TANF dollars or 
spending state MOE funds in outside programs, rather than TANF. 
We encourage states to take great care in making such decisions 

2 References to a grant under section 403(a) would exclude 
the contingency Fund, but would include other TANF funds in 
section 403. 
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and to ensure that any such decisions are consistent with meeting 
the goals of the program. 3 

The definition of lIassistance" is also a critical factor in 
determining the applicability of key TANF provisions. This paper 
includes a separate discussion of that definition. 

y. Use of Federal TANF Funds 

,Compared to prior law, the TANF statute provides states with 
enormous flexibility to decide how to spend the Federal funds 
available under section 403. In repealing the IV-A and IV-F 
statutes, Congress freed the States from very detailed rules 
about the types of families that could be served, the benefits 
that could be provided, administrative procedures that needed to 
be followed, etc. However, to ensure that programs would achieve 
key program goals, the new statute imposes certain requirements 
and limitations on how States can use Federal funds to provide 
assistance. To a lesser extent, it also limits State flexibility 
on how to use state funds that count towards MOE. Among the key 
provisions applicable only to the use of Federal funds are time 
limits, restrictions on expenditures for medical services and 
prohibitions on assistance to certain individuals and families, 
including certain aliens4 and teen parents. Also, when Federal 
TANF funds are spent, all proviSions applicable to the TANF 
program apply. Most importantly, work requirements, data 
collection, and requirements for child support assignment and 
cooperation apply. Additional information on the rules 
applicable to the use of Federal funds is included in the 
following discussion and the attached table. 

Provisions governing the use of Federal TANF funds are found in 
three sections of the statute. 

The new section 404 of the Social Security Act sets forth the 
basic rules for expenditure of Federal TANF funds. 

o 	 They must be: {a} reasonably calculated to accomplish 
the purposes of the TANF program; or (b) an authorized 
expenditure for the state under title IV-A or IV-F as 

3 Later in the paper, we provide a chart summarizing the 
applicability of key provisions of the statute to the different 
program configurations. We also summarize the rules governing 
allowable uses of Federal and state MOE funds. Because of the 
complexity of the TANF statute, States should review all of these 
sections in concert, together with the underlying statutory 
language, in deciding what program design to pursue. 

4 other restrictions on the use of state funds for aliens 
are contained in title IV of the PRWORA. 
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of September 30, 1995. 

--The statute specifies that assistance to low-income 
families for home heating and cooling costs falls 
within the purview of category (a) above. 

--To fall under category Cb), the expenditure would 
need to be recognized as an allowable expenditure under 
the state's approved IV-A or IV-F plan in effect as of 
September 30, 1995. 

o 	 Administrative expenditures may not exceed 15 percent 
of the total grant amount. The statute specifically 
excludes expenditures on ninformation technology and 
computerization needed for tracking or monitoring" 
required by or under TANF. 

o 	 States may transfer up to 30 percent of the total grant 
to either the Child Care and Development Block Grant or 
the Social Services Block grant program. 

--No more than 1/3 of the total amount transferred may 
go to the social Services Block grant. S 

--Once transferred, funds are no longer subject to the 
requirements of TANF, but are subject instead to the 
requirements of the program to Which they are 
transferred. However, funds transferred to the Social 
Services Block grant may only be spent on children or 
families with income below 200 percent of poverty. 

o 	 . states may reserve their Federal TANF funds for future 
TANF expenditures without fiscal year limitation. 

o 	 States may also use their Federal TANF funds for 
employment placement programs and for programs to fund 
individUal development accounts. 

The new section 408 imposes some restrictions on the use of 
Federal grant funds. Under this section, Federal funds may not 
be used to: 

1) provide assistance to families that do not include a 
minor child residing with a custodial parent or other adult 
caretaker relative (or a pregnant individual); 

2) provide assistance to a family that includes an adult who 

5 In other words, states must transfer $2 to the Child Care 
and Development Block Grant in order to transfer $1 to the Social 
Services BlOCk Grant. 
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has received 60 months of countable assistance, unless the 
family qualifies for a hardship exception; 

3) provide assistance to families which have not assigned 
rights to support or to individuals who do not cooperate in 
establishing paternity or obtaining child support6 j 

4) provide assistance to unmarried parents under age 18 who 
have a child at least 12 weeks old and 'are not attending 
high school or an equivalent training program; . 

5) provide assistance to unmarried parents under age 18 who 
do not live in appropriate adult-supervised settings (unless
exempt) ; . 

6) pay for medical services, except pre-pregnancy family 
planning servicesj 

7} provide cash assistance for a 10-year period following 
conviction of fraud in order to receive benefits in more 
than one $tate; 

8) provide assistance to fugitive felons, individuals 
fleeing felony prosecution or violating conditions of 
probation and parole violators; or 

9) provide assistance for a minor child who is absent (or 
expected to be absent) from the home, without good caus~, 
for a specified minimum period of time. 

Finally, section 115 of PRWORA calls for denial of TANF 
assistance to any individual convicted of a drug-related felony 
after August 22, 1996. However, the state may opt out of this 
provision or reduce its applicability, and certain kinds of 
Federal benefits are excepted. 

VI. Basic Requirements Governing state HOE Expenditures 

TAMP' HOE Requirements--General. states may expend their MOE 
funds on a broad range of activities without necessarily 
triggering Federal TANF requirements (such as time limits). 

6 Section 408(a) (2) provides that there must be a deduction 
of not less than 25 percent and the state may deny the family any 
assistance. 

7 For contingency Fund MOE purposes, state expenditures 
outside the TANF program do not count. See discussion in the 
following subsection for a further explanation. NOTE: This 
footnote was added because the contingency MOE discussion was 
moved down. 

9 
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Although States have significant discretion, especially with­
respect to state expenditures they make under separate State 
programs, there are statutory requirements which define the State 
expenditures which can be counted as TANF MOE. These are found 
at the new section 409(a)(7) of ,the Social Security Act. 

Section 409(a) (7) (A) provides for a dollar-for-dollar redUction 
in a state's State Family Assistance Grant (SFAG) to the extent 
that "qualified State expenditures" in the immediately preceding 
fiscal year are less than an applicable percentage of "historic 
state expenditures." "Historic State expenditures" are 
subsequently defined to include expenditures by the state for FY 
1994 under title IV-A (AFDC, EA, and child care) and IV-F (JOBS), 
as in effect during FY 1994. 8 . 

If a state fails to meet the work program participation 
requirements for a fiscal year, its MOE requirement is set at SO 
percent of "historic state expenditures." If a state meets these 
requirements, its MOE requirement is. set at 75 percent of 
historic state expenditures. 
Also, in determining a state's MOE requirement, any IV-A 
expenditures made by the state in 1994 on behalf of individuals 
now covered by a Tribal TANF program are excluded from "historic 
state expenditures. n9 _ 

Contingency Fund MOE Requirements. MOE requirements governing 
state access to the contingency Fund are found at section 403(b) 
and 409(a) (10). In general, this paper does not address special
requirements pertaining to the Contingency Fund MOE. However, 
for the purpose of program planning, it is important for states 
to note that only state expenditures made within the TANF program 
count towards the Contingency Fund MOE. state expenditures in 
outside programs may count towards the TANF MOE, but they do not 
qualify for Contingency Fund MOE purposes10 • 

8 See section 409(a) (7) (B) (iii) for the statutory 

provisions governing the definition of historic State 

expenditures. 


9 In section 409(a) (7) (B) (iii) (II), the statute suggests an 
alternative calculation of historic expenditures. This language 
is apparently left over from a time when the bill included a 
fixed appropriation for state Family Assistance grants. We 
believe it is no longer viable, based on the final appropriation
language. 

10 The statutory language in both sections dealing with 
Contingency Fund MOE refers to State expenditures "under the 
state program funded under this part." The TANF MOE counts 
expenditures "under all State programs," if otherwise qualified. 

10 
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. ". 

Qualified state Expenditures. In order for State expenditures to 
be considered "qualified state expenditures" for TANF MOE 
purposes, they must: (1) be made to or on behalf of a family that 
is eligible under TANF or that would be eliqible for TANF except 
for the fact that the family had exceeded its 5-year limit on 
assistance or has been excluded from receivinq assistance under 
TANF by PRWORA's immiqration provisions (see discussion elsewhere 
in this paper for guidance on definition of fleliqible families ll 

and allowable immiqrant expenditures); (2) be for one of the 
types of assistance listed in section 409(a) (7) (B) (i) (1); and (3) 
comply with all other requirements and limitations in section 
409 (a) (7) • ' " 

Section 409(a) (7) (B) (i) defines "qualified State expenditures" as 
total expenditures by the State in a fiscal year under all State 
programs for the followinq activities with respect to neligible 
families": 

o 	 (aa)- Cash assistance; 
o 	 (bb) - Child care assistance; 
o 	 (CC) - Educational activities designed to increase 

self-sufficiency, job training, and work, excluding any 
expenditure Lor public education in the State except 
wbich involve the provision of services or assistance 
to a member of an eligible family Which is not 
generally available to persons who are not members of 
an eligible family; 

o 	 (dd) - administrative costs in connection with the 
matters described in items (aa), (bb) and (CC) and 
(ee), but only to the extent that such costs do not 
exceed 15 percent of the total amount or qualified 
state expenditures for the fiscal year; . 

o 	 (ee) - any other use of funds allowable under section 
404 (a) (1) • 

Meaning' of "Eligible Families." Under the new section 
409(a) (7) (B) (.1) (I) of the Social Security Act, in order to count 
as qualified State expenditures for MOE purposes, state 
expenditures must be made with respect to "eliqiblefamilies. tI 

SUbclause (III) def,ines Iteliqible families" for this purpose to 
mean 	families eligible for assistance under the State TANF 
program and families who would be eligible for assistance except 
for the time-limit prOVision and the alien restrictions at 
section 402 of PRWORA. 

We interpret this language to mean that State expenditures count 
as MOE only if made to or on behalf of families which: 

o 	 have a child living with a parent or other adult 
relative (or to individuals which are eXpecting a 
child) i and 

11 
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o 	 are needy·under the TANF income standards established 
by the State under its TANF plan. 11 

Finally, many of the restrictions at section 408 -- including the 
teen parent provisions and the provisions on denial of assistance 
in fraud and fugitive felon cases -- do not apply to state MOE 
expenditures because they are written as restrictions on the use 
of the Federal grant. Additional information on these 
restrictions can be found in the chart and the discussion on use 
of Federal funds. 

Allowable Immigrant Expenaitures. 12 states have the 
flexibility to use state MOE funds to serve "qualified ll13 

aliens. They also have the flexibility to use Federal TANF funds 
to serve I'qualified" aliens who arrived prior to the enactment of 

·the PRWORA (August 22, 1996). For tlqualified lt aliens arriving 
after enactment, there is a bar on the use of Federal TANF funds 
which extends. five years from the date of entry14. 

states also have the flexibility to use State MOE funds to serve 
leqal aliens who are not "qualified". 15 

11 We are not suggesting a definition of "child" for this 
purpose, but 'Would expect states to use a definition consistent 
either with the "minor child" definition in 'section 419 or some 
other definition of child applicable under state law. 

We are also not proposing Federal guidelines for what income 
standards woula be used to determine if a family is needy, but 
will defer to State standards, for both TANF and MOE purposes. 

12 As noted on p. 2, the following immigrant policy gives 
states broader flexibility to spend State MOE funds on immigrant 
families than was previously indicated in a Q and A issued by 
ACF. The new interpretation reflects the additional work done on 
interpreting IIState program under this partu and on.trying to 
find the appropriate meaning for the many pieces of the statute 
which directly and indirectly speak to this issue. 

13 As defined under section 431 of PRWORA. 

14 Pursuant to section 403(b) of PRWORA, the five-year bar 
~oes not apply to refugees, asylees, aliens whose deportation is 
being withheld under section 243(h) of the Immigration and 
Nationality Act, and u.s. veterans and their spouses and 
unmarried dependent children. 

15 There is a technical problem in section 411 of PRWORA 

that prevents states from providing state or local public 

benefits to a handful of categories of legal aliens, e.g., 
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finally, under section 411(d) of PRWORA, States have the 

flexibility to use state MOE funds to serve aliens who are not 

lawfully present in the U.S., but only through enactment of a 

State law, after the date of PRWORA enactment, which 

"affirmatively provides" for such benefits. 


Restrictions on Educational Expenditures. We believe the intent 
of the lanquage in section 409(a)(7)(B)(i)(I) (cc) is to exclude 
general educational expenditures by state or local governments 
for services or activities at the elementary, secondary, or 
postsecondary level which serve general educational purposes. 
Expenditures on services targeted on "eligible families", but not 
available to the general public, may be included. For example, 
MOE could include special classes for teen parents (that are TANF 
eligible) at high schools or other educational settings. 
Services to "eligible families" designed to accomplish the 
purposes specified in section 401 may also be included, pursuant 
to section 409 (a) (7) (B) (i) (I) (ee). 

General restrictions. Pursuant to section 409(a) (7) (B) (iv), the 
following types of expenditures may NOT be included as part of a 
state's MOE: 

1) 	 expenditures of funds which originated with the federal 
government; 

2) 	 state Medicaid expenditures; 

3) 	 state funds .which match Federal funds (or state 
expenditures which support claims for Federal matching 
funds); and 

4) 	 expenditures Which states make as a condition of 
receiving Federal funds under other programs16 • 

Special Child Care Rules. Notwithstanding this last restriction, 
when the following requirements are met, expenditures by a State 
for child care may satisfy both the TANF MOE requirement and the 
MOE requirement related to accessing child care matching funds at 
the new section 418(a) (2) (C) of the Social Security Act. First, 
the amount of child care expenditures countable for TANF MOE 

temporary residents under IRCA, aliens with temporary protected 
status, and aliens in deferred action status. The structure of 
section 411 indicates Congress' belief that section 411(a) 
included all groups of aliens lawfully present in the u.s. 
Therefore, the Administration has proposed a technical amendment 
that 	would allow states to provide state or local public benefits 
to all aliens lawfully present in the U.S. 

16 Note the child care exception below. 
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purposes may not exceed the child care MOE requirement for the 
state. Secondly, to count as TANF MOE, the expenditures must 
meet all the other requirements of section 409(a)(7); to count as 
child care MOE, expenditures must be allowable under the 
requirements of the Child care and Development Fund. Before 
claiming child care expenditures under both MOE provisions, 
States need to check that the expenditures in fact meet the 
requirements of both programs. (E.g., there may be different 
families eligible for child care assistance under the two 
programs which prevent all expenditures from counting as MOE in 
both. ) 

Because of the general restrictions cited above, child care 
expenditures by the State which are-matched with Federal funds 
(pursuant to section 418(a)(2)(C» do not qualify as expenditures 
for TANF HOE1'. . 

Interpretation of HOE BxclusionLanguage. Numerous questions 
have arisen about the language at section 409(a) (7) (B) (i) (II), 
entitled "Exclusion of Transfers from Other State and Local 
Programs." 

We. believe part of the confusion derives from the caption; it 
refers to transfers, but the actual statutory language does not. 
Our view is that the provision should be read as a provision 
applicable only to State MOE expenditures made under separate 
state programs. such expenditures may not involve a literal 
transfer of'funds, but in a figurative sense, they would involve 
taking funds that are outside the program and bringing them into 
the program I s purview (for MOE purposes)., 

In general, our view is that this provision is designed to 
prevent supplantation. We believe Congress wanted to prevent 
states from substituting expenditures they had been making in 
outside programs for expenditures on cash welfare and related 
benefits to needy families. The language in (aa) specifically 

. addresses this point. It provides that states may get credit for 
MOE purposes only for additional or new expenditures from state 
and local programs. The standard for determining this is whether 
their expenditures in the preceding fiscal year were above the 
levels expended in the 12 months preceding October 1, 1995. 

section 409(a) (7) (5) (i) (II) (bb) can be read as an exception to 
. the general rule in (aa). It would allow States to make 
expenditures in outside programs which were previously allowable 
under section 403 (and allowable at the time of enactment) and 
get full credit for such expenditures. In other words, there is 
not a requirement that these expenditures be additional or new 

17 Likewise, State expenditures which receive Federal child 
care matching funds do not qualify for child care MOE. 
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expenditures (above FY 95 levels). 

Ultimately, we do expect to require that states be able to 
document that any outside expenditures they claim for MOE 
purposes meet the requirements of (aa).lS At a minimum, States 
would have to identify the outside programs whose expenditures 
will be reflected as state MOE, establish what the State 
contributions to such programs were in the 12 months preceding 
October 1, 1995, and document the total State expenditures in 
such programs for the preceding fiscal year. States 'would also 
have to provide evidence that expenditures in outside programs 
which they want credited as MOE be expenditures on behalf of 
"eligible families". This evidence may be in the form of 
documentation of eligibility rules and procedures, or in other 
forms established by the state. 19 

VII. Definition of Assistance 

The terms lJassistance" and "families recel.vl.ng assistance" are 
used in the PRWORA in many critical places, including: 1) in most 
of the prohibitions and requirements of section 408 1 which limit 
the provision of assistance; 2) the denominator of the work 
participation rates in section 407(b); and 3) the data collection 
requirements of section 411(a). Because TANF replaces AFDC, EA 
and JOBS, and provides much greater flexibility than any of these 
programs, what constitutes assistance is less clear than it was 
previously. Furthermore, because many of the above-referenced 
sections are addressed in the penalty provisions of section 409, 
it is very important that states have some idea of our views of 
what constitutes assistance so that they can meet Federal 
requirements and avoid penalties. 20 

The complexities involved in formulating a definition of 
lIassistance" suggest that it is an area which could be greatly 
illuminated by both state practice under TANF and by the 

18 Pursuant to the Paperwork Reduction Act of 1995, States 
will not be subject to specific documentation or reporting 
requirements prior to OMB approval. 

19 states would also have to be able to document that MOE 
expenditures on educational assistance and ad~inistrative costs 
meet the special limitations at sections 409(a) (7) (B) (i) (I) (cc)
and (dd), respectively. 

20 In the absence of any statutory language or legislative 
history to indicate the contrary, we are viewing the term 
"assistance" as having the same meaning wherever it occurs in the 
statute in phrases such as IIfamilies receiving assistance".and 
"no assistance for ... " 
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rulemaking process. Thus, we welcome suggestions from States and 
other parties as to what an appropriate definition would be. 
However, in the meantime, because states are looking for guidance
which they can use in designing their programs, we are offering 
an initial perspective on the matter. Our general view is that, 
because of the combining of the funding streams for AFOC, EA and 
JOBS, some forms of support that a State is permitted to carry 
out under TANF are not what would be considered to be welfare. 
Thus, our initial perspective is to exclude some of those forms 
of support as assistance. More specifically, we would define 
"assistance" as every form of support provided to families under 
TANF except for the following: 

1) 	 services that have no direct monetary value to an 
individual family and that do not involve implicit or 
explicit income support, such as counseling, case 
management, peer support and employment services that 
do not involve subsidies or other forms of income 
support; and 

2} 	 one-time, short-term assistance (e.g., automobile 
repair to retain ernploymen~ and avoid welfare receipt 
and appliance repair to maintain living arrangements). 

We believe that these exclusions are consistent with 
Congressional intent to provide states with flexibility to design 
programs that will focus their resources on enhancing parental 
responsibility and self-sufficiency. At the same time, it will 
enable them, for example, to exclude families who receive no 
financial support from participation rate calculations and 
individuals who only receive one-time help ~n avoiding welfare 
dependency from requirements such as assignment of child support
rights. . 

VIII. Conclusion 

As we continue to work on the development of proposed -- and then 
final -- TANF rules. we welcome comments and suggestions on major 
issues like those discussed in this paper. In particular, we 
welcome suggestions about policy positions and administrative 
actions which we could adopt which would help to ensure that we 

. further the work objectives and other goals of welfare reform. 
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.. IX. OVERVIEW OF TANF PROVISIONS INDIFFERENT PROGRAM CONFIGURATIONS 

PROVISION FEDERAL TArF 
PROGRAMS 

SEGREGATED STATf TANF 
PROGRAMS 

SEPARATE ST~TE 
PROG"RAMS 

Covered by State 
plan 

Yes Yea No 

Needy per income 
etds in State 

TANF plan 

Yes Yes Yes I. 

Restricted 
disclosure 

Applicable Not applicable Not applicable 

Allowable 
expenditures 

For purposes and as 
authorized under IV-A 
or IV-F as of 9/30/95 

Count towards both TANF 
and contingency fund 

MOEs. Must be for 
purposes of program or 
for ca.sh asst, child 

care, certain 
education, or Admin 

costs 

Count only
towards TANF MOE 
(not contingency 
fund MOE). See 

State TANF 
section for 
allowable 

purposes. 

15 " Admin cost 
cap 

Yes; ADP exception Yes 
\ 

Yes 

Medical services Only pre-pregnancy 
family planning 

No specific restriction No specific 
restriction 

24-month work 
reqt 

Yes Yes No 

2-month work reqt Yes Yes No 
407 work reqts Yes Yes No 
work sanctions Yes Yes No 

non-displacement Yes No No 
child reqt Yes; -minor child- Yes " Yes 4 

child ineligible 
when absent 

.minimum period 

Yes No No 

child support Assignment & 
cooperation reg'd. 
Share of collections 

to Fed govt. 

Assignment & 
cooperation req'd. 

Share of collections to 
Fed govt. 

ASSignment & 
cooperation may 

not be req'd. No 
share of 

collections for 
Fed. govt. 

time limit on 
assistance 

Yes No No 

teen sohool 
attendance 

R.equired No requirement No requirement 

teen parent
living 

arrangements 

Must be adult-
supervised 

No requirement No requirement 

Federal non­
discr.i.mination 

statutes 

4 statutes applicable 4 statutes applicable No specific 
provision 

fraud cases lO-yr exclusion No exclusion No exolusion 
drug felons Receive reduced 

benefits 
Receive reduced 

benefits 
No prOvision 

data reporting Applicable Applioable Not applicable 
fugiti'Ve felons Barred from 

assistance 
NO bar No bar 

·This column would also apply t.o programs where State MOE funds a.re co-mingled· with 
Federal TANF funds. 
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• 	 ~2 Under this ecenari9, Federal and State funds are not commingled. Since State 
funds are segregated, some -- but not all -- of the Federal TANF rules apply. 

3 These programs count towards State MOE. They are not subject to TANF 
requirements, per se, but are subject to the MOE' restrict1.ons' at section 409 (a) (7). 

4 Per definition of -el1.gible famil1.es. D 
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spcl}ding their own money to meet the statute's general rr:a i!1terHlnCe-(:,i'effon 
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analyzed the legislation, 
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The DPC.and HHS have different views on this questmn 01 illtuprctation. The 
DPe bt1lieves that the best choice is to exclude from MOE slate expenditures thC;lt 
fail to meet the~a~ requirements, because of a great concern that such flexibi:ity 
might undercut tile work and participation requirt1ments; they thus oppose 
bihlfcation, I-IHS shares the OPC's commitment to the work reqLiirements and the 
legitimate concern that some states may use tlexibi!ity to (edur:e inappropriately . 
the population subject to work participation rates. HHS tH~S a di~ferent view of how 
to inomo'ta work and believes that bifurcation is the onlv option'sustainable in 
working with states. 

This decision ,is urgent because state legislatures are cOn'llening right now and 
milking decisions on the scope, nature, and fundmg of their new programs. In 
addition, the National Governors Association is meeting beginning next weekend. 
If an answer is not provided this week. we can expect deep concern from all lifty 
Governors about Administration silence on this issue. We can also expect to Jose 
valuable time in getting weltare reform up and running. 

HHS VIEWS 

HHS and the DPe share the common goals of makin~} welfare (e~onn succeed an'd 
moving families from welfare to employment. We believe that the best way to 
meet these goals is to adopt the position that States have the authonty under the 
ne'\i\I welfare law to set up separate State programs -- funded erltirely by StatE: 
funds -- IJvhich are not subject to the requirements of the TANF program. but ,He 
included in the cal,cularion of MOE' We believe that thiS position will enabie states 
to get moving on welfare reform, will be consistent With the intentions of the. 
sponsors and the words nf the statute. and will avoid lOSing months or even years 
in battles with all fifty states over what they will see as Federal bureaucracy 
attempting to hold on to its power. While we do not believe that all tIle 
consequences of biturcationare desirable, we believe it is the best choice we have. 
I\s noted later, we are prepared to take all adrnin,strative actions possible to 
mitigate again$t negative results and to consider a range of addItional 'next steps If 
~tates should abuse thiS flexibility. 

Our principal reasons for taking this position follow. 

K~~ CongfJ~§{).iSLl'1§l.lm~r.Db~.[§_.~ndica1~ tha.Llbl~ It;Llh(;}.J.nterQI~,1;~,!iolJ..J_h~t;!..:t 
~0.~~_nd'1gjn..Q[gftiQ9.J.b.~J::!J1L As noted in the attached letter from Chairmen 
Archer and Shaw, the Congress understood that then~ were potential 
negative consequences to this State flexibIlity but nonethele,ss believod i1 to 
be the best available choice. In tile letter. Chairmen Archer and Shaw 
(';ommlt themselves to working with us to resolve any prQblerns that might 
occur if states misuse the flexibIlity. 

PRESERVATION PHOTOCOPY 
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_~he St~Je.s i ';J§.J i:.W ruse ... ted.2..'L1JI Et.N fllion al GO.~QH::9Cs· fl,~~~_o ClEJi<2J),. 
l\me!jC'Ll1e.l.!!?-'lr~~Jfare 6.l?_~Q.cia..!.i.Qnl ~!lg Nati9.n~J COj:~ference QLStal~ 
!"'W~laTurg~-'J..IDl_~.?1rongl'y_..§.\JJ1P-or~d this view. (See attached letter co- . 
signed by the three organizations.) All fifty Governors and state legislatures 
can be expected to hold this view as a matter of principle: in then view, the 
Federal government should riot be dictating requirements tor the expendi[Ure 
of state money. 

3. 	 Stat€!_ fle~jQ!llt'L will make-p-ossiblUlltt~..c.L~2..\i.Y~:Ul~UI~novation that caq 
§..lJ.QP_orl. th.~_9riti~.£I-'-9..Q1!L!i.9f w...QJ~ af1~L~~Q!.l~LQjlity.~ While not all stat~5 will 
use ttlis flexibility.in effective ways, the mOSt creative states could well use 
it to build models that we ail could learn from, and to tty out a range ot 
ways to support families in their move from welfare to work. For example, 
states might choose to use state funds to suppOrt a stale EITC, or 
tn:msprJrtation assistance that would .help low-wage workers keep then Jobs. 
These uses of funds would be discouraged if we requu:ed ail these cases to 
assIgn child support to the state, provide all the data elen~ents required by 
the statute,and meet oUler requirements. 

4.. 	 MaJs.lrtg_Yl!~lt~mL.@tQ!!Jl.wQ[K..Le..9uires aJ!.a.rtner~k~Q~!_~.Jh~.J::!i.d e r al 
9.Q.Y~r.~l!TIM1J.L.the ~taJJ~§ ,_co.I'!IDl.\,m i~.Q.g_!:.!L..img..QL!Y..a..H~..J1.'Il12Ic:ye r s. If we 
take the position envisioned by the drafters ot the legislfltion and proposed 
byHHS, we will be taking a step that is viewed by Stat~s and ull1ers CIS 
consistent with that partflershlp. That will put us in tt-le position to hold 
them accountable for, meeting programmatic goals, provide lechnical 
aSsistance, shine a spotlight on success and failure, find do everything else 
we can in partnership to move families from welfare LO work. 

5. 	 e.\[ contr.p2!~w.!!l tak~..!btl9sition that states do n()tJJ.~~~.!le~!.hllitv 't..yjJh 
!ll~lr:~n tund§.L.~JLY!'!lL.!~.QLecious months and Y~..!}rg..jJJ an QngQ.i.!J£Lbattl~ 
~Lf~_geriJtJ:njcrOrr,@.Dl!ruU.11ent oL~tate pro9.!arn~ We risk undermining our 

.relationships with the States (and the Hill) at. the very beginnil19 01 

implementation; creating an atmosphere of anger and distrust through our 
first major polley statement; and shifting the focus front the real issues of 
work and responsibility to the question of whether thr;? Federal bureaucracy 
still doesn't understand the Congressional directive for Washington to give 
up detailed control. No matter how we describe our decision, States, and 
others, will view a narrow reading 011 State flexibility as an attempt by the 
Federal government to overstep its authority and t() rnrcfomanage State 
dl1cisions on the expenditure of their own monies. 'r hey rnoy accuse us of 
attempting to transform the new block grant program back into a matching 
program. They could wei! argue that, through Ol..lr polie" Interpretations, we 
are actually reducing the flexibility they tlsd Uf1der prior law (I.e., the staTe 
share of Emergency Assistance expenditures, \;vhich were fOlded IIno the 
r ANF bllJck grant, supported a wide range of non-we.ttare a\.;tivities, 
including family (~lIpport, social services, etc.l. 

PRESERVATION PHOTOCOPY 
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6. 	 Yy'hil{LW~."~t:!£L~ ,the QQ.n.S~§IHLQ.Ul)e ope thatth~"2~D!.!iL.u~~)(jbiliJY!!rW.L9..ftcb 
nsk§"_§.9J!!.5:l....§1~H.~~minq .. of ke~rea9lJrrements W' and we.Q[QQO~~U..~Ii!1egi~..§. 
1.0 ·adQfE.§.§_.lbese risks below -" we do not believ§Jtlat stat~ ..~f:JiQns under 
111 e...tl 0 x il1..i~. _~.ru~Iq9£b..,f!I~jjkely t2 .. gu_t'.J.!J.~.yy'Qr!ue9..Ll jr e me[lJ§....Q1Jl)_!:l 
PR\I\L0J38-,. 

o 	 First, State MOE funds make up well under halt (about 40 percent on 
average) of the combined Federal/State funding 0" tl1ese programs. 
and there is no Question the work requirernems applv to assistance 
provided by Federal funds. 

o 	 Secondly, based on what we have heard so fal. Slates have Illany 
different purposes in mind for Llsing their MOE funds and will therefore 
have many competing demands for scarce resources .. Most 
importantly, MOE monies provide the safety valve available to Sttltes 
to provide benefits to families who need some support but are not 
necessarily appropriate subjects for time limits and TANI= work, child 
support, and data collection requirements -- such as grandparent 
caretakers: working families needing work-support services such as 
wage supplements/tax credits; and victims of domestic violence. In 
short, States have limited MOE money to serve a lot {)f very important 
needs; they will 'need to think tWIce about giving shott shrift to such 
needs in order to avoid work reqUIrements. 

o 	 Third, the statute requires that states seeking to gain acces~ 10 the 
contingency fund spend their maintenance of effort money solely pn 
TANF. Therefore/states that believe they are at risk of needing lo 
use contingency fund resources wiii have an incentive to avoid making 
large commitments to state-only programs that would not rn~et the 
TANt: requirements. 

o 	 Within states and their legislatures, supporters of work-LJased welfare 
reform are likely to criticize extreme eff,orts by state administrators to 
undermine work requirements. 

7. 	 .6JlJh be~~li~_~J1LoULQ.~0-f..Q...mmitment to. th~ g09J.9t,{\LQ(~;' 3r1.d i[L~_WQl!..!li.! 
to_.!!1e QPC~~.QD.~!fI.§.1 we "~ye.i(;t~!}1ifj~d scvet~1 steQ~.Y:i!LW.Q.ldl!'L.Q.Q..yvilllng 
V2.J~ke .!!:2..the g~tidam:.~.JQ..dis~..Q.~.[~ge stal~. misI"lJLQ..QLtb.i~JlexJJ:~.rlUY~!Q 
':game" the work .L9Q~i!.I:!!D_t;!nts: 

i. We would take every administrative action in our ~Iuwer h.1 collcGt 
lpforrnation about the families served by states under their MOE programs, 
so that we Gould highlight successful approache~ and punishgarning. For. 
exarnple: 
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(" 	 \;V". ':I)uld prOp!)S8 in requilltron to deny St:.:1ti·::; ~1;"ty IIJ(ll1ction in 
ttl8 w()r'k pi.lfticipation requirements ;;ppilc:atJ:":: W lhl?rtl (ba$~:d 

on caseload r~ductjonsl unless they pro\{i(Je ij5 with rnformation 
cqthe families r!;-;ceivin~~ State funded as::.;stanc0:: 

~) 	 VVe could propose in regulation toic:.}\-; d ;;; sr~;r.:;':; bduH.:;,;;tii)!f 

policyin decidin9 whether It is subject tn ono of the IA.[\jF 
fiscal. penalties (i,e., in dtlding whether II has reasonable cause 
for noncompliance); mid 

o 	 'Ne could propose In regularicn to c()nsick~r ~ ::~lcJlc's 9~.eJ.:.;lJJ 
wo,-k effort in deciding '.'Jhether they quality tor a lligh 
per formance bonus 

o 	 Wa,could public:ize the data collected ~egardlllg fartlilier. 
receiving state only assistancp. and ttl!:!feby put ~1 spotlight on 
state~ engaging in inappropriate .practict:s. 

Ii. In addition to. taking every adminis'tratlve clcrion pO!.:lsible, we would 91.; to 
t:ongres~ with a !{:!gislative fix on the data collection p~ovislons to ensuie 
that we have all basic in~ormation on the universe 0f rct;:ip;e!1ts served bv 
State-funded programs and a better ability to deterrnl'le WIH:th\,:r the 
legislative goals are being cieri/eyed. ' 

iii. We (.;uu!d inetic'Ht'; in this ;nitl.:.1 guidance ttlat ~:\!f:1! tllOUyl) ~h!s ;S 0,11 

bf:!'st f:-rtemr et8rinn of ti"e statute at thIs pOint, we would COJls,(Jer a (:;H~:rent 
int-)rrj r ct.i:1tion in thE'! flnnl TANFregulertion relating to appr;~}pr,;:te u~;:<::, ~)t 

'Stale ar,ej federal funds if we learn that the we! k p:ovisio:iS a: c be;:l9 
unc!ern',ir,O(j dl!l'ing this Interlii'l period. 

iv. \/'h-:! could advisE'-: States to think c~refully al)i)ut ::!H~ r,~t':::; of lJlt'll(;cH;i.i~l 
beC8',jst:'SllCh g practice \".:ili greatly cornplicav::: a Stal(:'~;' 8tH!lt',' u,) ';':l'..:::(~~.,::, 

r: l)f!tln'~enc:vfunds if and when it faces an eC(,lnomic de '/Vnturn. 

UH(;(NCY 

It is irnportant to rosoive this issue imrrlediiltehl in lIght of j'H'; l.JpcvlYling r\~CJt\ 

:r!\~etif"lg, the cor:tinuing press cOVflr8ge of this issue, and tb~ urgen t desire! oi 
$t~:ltes ;:0 mi.i!(i2 the key funding dc:,:isions and get movinq (on wn1faq~ relorrn 
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January 27, 1996 

MEMORANDUM FOR THE PRESIDENT 

FROM: BRUCE REED 

SUBJECT: WELFARE LAW IMPLEMENTATION ISSUE 

An important issue involving implementation ofthe welfare law will come up at the 
NGA Conference next week. The issue concerns the conditions (or lack thereof) that attach to 
the expenditure of state monies counting toward the welfare law's maintenance-of-effort 
standard. More specifically, the question is: which, if any of the welfare law's requirements and 
prohibitions (involving work, child support, and the like) must a state comply with in order to get 
maintenance-of-effort credit for an expenditure? 

Both the governors and the advocacy groups, in an unusual alliance, have urged the 
,Administration to adopt an interpretation of the law that would place very few ,conditions on state 
expenditures counting toward the maintenance-of-effort requirement. The governors favor this 
interpretation because it would provide them with maximum spending flexibility -- and also with 
the ability to avoid financial penalties and collect additional monies. The advocacy groups favor 
this position because it would weaken provisions in the law that they believe too harsh --' . 
particularly, the work requirements. 

The drawbacks of adopting this approach, from the Administration's perspective, are 
twofold. First, this approach could transfer from the federal government to the states an 
enormous amount ofmoney in child support collections -- perhaps in excess of $1 billion 
annually. Second and even more important, the approach could undermine substantially the 
law's work and participation requirements and the message of responsibility embodied in them. 

The two options presented in this memorandum attempt, in varying degrees, to mitigate 
these concerns while still providing the states with needed flexibility. As detailed later, HHS 
favors the first option, which is the one closer to the governors' and advocacy groups' position. 
DPC favors the second option, which would apply work and participation requirements (but ' 
essentially no others) to the states when they use money that counts as maintenance of effort. 

Background and analysis 

As you know, the maintenance-of-effort provision of the welfare law requires states to 
spend each year a set percentage of their FY 1994 welfare expenditures. Specifically, each state 
that meets the statute's work participation rates must spend 75 percent ofFY 1994 expenditures; 
any state that fails to meet such rates must spend 80 percent of that sum. If a state fails to spend 



· ..,; .. 

this amount ofmoney, its next year's block grant is reduced accordingly. 

The question here concerns the restrictions applicable to expenditure ofthese 
"maintenance-of-effort funds."· It is important to understand that no federal restrictions apply to 
state monies exceeding the maintenance-of-effort threshold. The question addressed in this 
memo arises only when the state seeks "credit" under the welfare law for its expenditures. 

It is also important to understand that certain requirements of the welfare law clearly do 
not apply to any state funds, including those counting toward maintenance-of-effort. In 
particular. the provisions of the law limiting benefits to aliens and imposing a five-year time 
limit on benefits do not apply to maintenance-of-effort funds. A state can use its monies to assist 
aliens or long-term welfare beneficiaries and still receIve maintenance-of-effort credit. 

The law is far less clear as to whether other requirements apply to the expenditure of 
maintenance-of-effort funds, leaving HHS with a substantial amount of discretion. There is no 
language in the statute specifically addressing this question, nor is there any legislative history. 
A recent letter by Chairmen Archer and Shaw indicates that Congress meant to provide 
flexibility to the states, but does not say exactly how far that flexibility extends -- and in 
particular, does not say whether states must satisfy work and participation requirements. 

The governors have argued vehemently that applying the mass of federal restrictions to 
state maintenance-of-efforts funds would impede state innovation. If the Administration went 
this far -- effectively imposing most federal requirements on the expenditure of these funds -- the 
governors would resist mightily. And given the strange confluence of interests noted above, the 
advocacy groups and many media outlets would join them. 

But an approach that fails to apply any federal restrictions to the states -- essentially 
allowing them to set up a wholly independent program with maintenance-of-effort dollars -­
poses two significant problems. First, states could place families most likely to make child 
support payments in the state-only program and thereby avoid sharing child support: collections 
with the federal government. OMB estimates that the amount ofmoney at stake could exceed $1 
billion per year. Initial inquiries have suggested, however, that the states might agree to (and if 
not, Congress would impose) an arrangement preventing such diversion of child support funds. 

Second and more critically, adopting a complete "hands-off' approach would weaken 
substantially the work provisions of the welfare law. As you know, the welfare law requires the 
states to show, on pain of a financial penalty, that a certain percentage of families receiving 
assistance under the T ANF program are engaged in work. If the Administration adopts the 
position of the Governors, states could avoid the full strength ofthis requirement (which is not 
very strong to begin with) by transferring their hardest-to-employ welfare recipients from the 
TANF program (where they would count in calculating the percentage) to a separate state 
program funded by maintenance-of-effort dollars (where they would not). Indeed, such a transfer 
might count as the kind ofreduction in caseload sufficient under the law to reduce the minimum 
participation rate. Hence by the simple device ofshifting beneficiaries from one program into 
another, a state simultaneously could make it "easier to meet the preexisting participation rate and 



lower the participation rate applicable in the future. 

Options 

The two options presented here are attempts to provide states with needed flexibility 
while keeping the pressure on states to move beneficiaries from welfare to employment. HHS 
favors the first approach, believing that the second would stand in the way of a constructive 
federal-state partnership. The DPC favors the second approach, believing that the first would fail 
to protect sufficiently the law's work and participation requirements. 

1. The first option is to give states total flexibility over maintenance-of-effort funds, but 
to discourage them from using those funds so as to evade work and participation requirements. 
More, specifically, under this approach, HHS would (1) collect the data necessary to determine 
whether states are using their flexibility for this purpose; (2) jawbone states that are doing so; and 
(3) refuse to give such states the high-performance bonuses that the statute makes available. 

HHS believes that such an approach stands a reasonable chance of preventing states from 
using their control overmaintenance-of-effort fUnds to evade work and participation 
requirements. At the same time, HHS believes that this approach will help to build the kind of 
constructive relationship with the states that will benefit welfare reform in the future. 

The DPC believes that this approach is insufficient because it does not make work and 
participation requirements applicable to maintenance-of-effort funds. As noted earlier, under the 
approach, states could avoid the penalties attached to the participation requirements by 
transferring beneficiaries into a program funded with maintenance-of-effort dollars. No matter 
how much jawboning HHS does, states can be expected to avail themselves of this financially 
beneficial option. In essence, then, the approach would cut substantially the participation rates 
listed in the statute: in 1997, for example, a state would need to place in work activities not 25 
,percent of its total caseload, but only 25 percent of the caseload remaining after the state has 
moved the hardest cases to a separate maintenance-of-effort program. And because the approach 
would make the statute's work requirements so much easier for states to meet, governors will 
have far less incentive to work press for passage of our welfare-to-work program. 

2. The second option is to impose the law's work and participation requirements but 
only those requirements -- on the states' use ofmaintenance-of-effort dollars. This option would 
prevent states from gaming the system in the way described above. Beneficiaries paid with 
maintenance-of-effort funds, like beneficiaries paid with federal funds, would be counted in 
calculating whether a state has met its participation requirement. In all other, non-work-related 
respects, the states would have complete control over their maintenance-of-effort dollars. The 
one thing a state could not use these funds for is to escape the rigor of the statutory provisions 
pushing toward employment. 

As noted earlier, HHS argues that selecting this option would provoke a battle with the 
states and undermine the kind of federal-state cooperation necessary for long-term success in 
reforming the welfare system. But it seems unlikely that the states would oppose with any great 



force an Administration policy that is limited to maintaining the force of the law's work 
requirements. Ifthe states do object, the Administration should be able to make its case in a way 
that will prove persuasive. The DPC therefore recommends imposing the law's work and 
participation requirements and the penalties that attach to them -- but only those requirements 
and penalties -- to the states' use of maintenance-of.:effort funds. 
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January 17. 1997 

The Honorable OeMa Shalala 
S~wy 
Depanmen.t of Health and Human Services 
200 Independence Avenue, SW 
Washingtou, DC 20201 

Dc:u Secretary Shalala: 

Weare writing to you 011 an issuo of paramotmt importance to Governors. rt.aI8 adminiStrators, 
and atate legislatoR Il!gardin& whether federal prohibitions under the Dew welfare law apply to 
state maintcnatlCe-of-effort(MOB) dollars. We ItroncJy believe that any effort to apply aU 
federal TANF prabibitions and requirements to ltate maintenance-of.-effon 'pending is 
unacceptable and wCluld be a misinterpretation of the law. 

States are DOW at a crltiesl time in plannin, me implcl"IXDwion of their welf~ retonn efforts. 
State legislative sessions are SWtina, and foremost on the agenda in many States il welfare 
refonn. Governors an now submitting to their state l~Ii&lanaea comprehensive welfare reform 
proposals. and detaile.4 budget plans for the next fiscal 'Jut (beginni", July 1 for most states). 
Tbese budget requests will include state spendinJ to meet the maintenu(:OoOf-effort requirerrent6 
for the TANF block grant. In maay of the reate, that have already submitted their sta~ plans, 
administrators are beginning to implement men)' of the provisions of tb~ block ::rint. 

Given this activity at the state level, it is absolutely essential that the admloistraUon immediatel)' 
clarify the ma.intenanc:e-of-tffort requirement underTANF and whar constitutes qualified state 
expenditures for meeting the MOE. The U.S. Department of Health and Human ;Servicos (RRS) 
ha$ not been tonbcoming on this issue, placing states i.rl a very d1fficl11t position as they move 
into their legislative sessions. Moreover, we arc greatly alarmed bycomm~nu from HHS 
officials that among the ranee of lntcrpretadons under consideration by the department is that all 
{he federal prohibitIons and requirementS imposed on federal TM"F dollan would also be 
applied to st3te MOE dollars-even those in separate state-only funded programs. We believe 
such an interpretation is not supponed by lhe language of the law and would be contradiotory to 
the intent of Congress. It would na,'e the immediate. effect of eurbing state: fle~ibiUty and 
innovation in providing a variety of services, and greatly inhibit the ability of states to e}(pend 
scate dollars on vulnerable children and families, 15 states deem appropriate. 

Clearly,the expenditure of federal funds under the TANF block grant is governed by a wide 
variety of prohibitions and requIrements inc:!uding the slxty-month lifetime limit on assistance, 
the assignment of c:hild I suppon rights. work requirements, requirements that teen pll.I'ents li\'e at 
home and stay in s~hool, and extensive reporting requirements. However. the J'angu,age of the 
statute treats state spending that qualifies toward the MGE requirement quite differently. We 
believe P.L. 104-193 gives states broad authority on how to spend their state maintenance-of. 
effort. dollars. As long as spending is on allowable activities, including cash. child care, and job 
placement. and for eligible fa.milles, indudinc those who have lost fede.ra..I ben~fits due to the 
time limit or immigrant status. then such Slate spending should be considered qualified state 
expenditures and eount toward the: MOE. W, believe that under the statute, eligible famines are 
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those eligible far assistance und.er a state TANF program even. if they are not cli&:ible for 

f~rally·fundtd assistance beeauso of a federa) prohibition. This is quite. clear ~rn Section . 

409{a)(i) of' the ·taw. Additionally. if such spending occurs in a separate ltat.e-on~ funded 

program. then federal prohibitions and requinraetlts are not Il'plieable. There is no language in 

tho bUl to support iU'lposing!hem:, flor does HHS have the authority to impose Ulese limitations 

throu~ replation. 


We belie\'o it is important to rertlember that a ma1Dtonancc-()r-effort requirement is very different 

from a matching lCquire.ment. For the laner, it it rwlUy e.grm;f thet cooditions i.rtJpcscd on 

federal dollars do attach to state matching dollars. However, the purpose of the malnteM.Dce-of· 

effort requirement under TANF was to ensl.U'e that states would continue to spen<l.some portion 

of their own funds on needy families. It wu not 10 impose prescriptive requirements on that 

spendin~. Some states may have state-only funded programs so that in providing family support 

scrviccs. one-time ern.eri'ClIcy assistance. and tran£ponation and job Rtention service&, the sixty­

month time limit or other (eclera! requirements will not be triggered. 


States. If thc), c:hoose. may 8150 use their .MOE dollars to support the most vUlnerable /iUc:h as 

children in families that have exceeded the sixty-month time limit; the legal noncitizen famUy 

barred. from federal assiatanc:c for five yean; the sin~ puent for whom ralring c;:are of her 

severely disabled child Ls more than a full-time job; anel the client not disabled enough to qualify 

for SSI but net able 10 work the required twenty to thltty hours a week. Agaih. we'be1ieve the 

language of the law and congressional intent eives states the flexibility to spend their 

maintcnanee-of-effort dollars on these fa.mlUes aDd !lot be eneumbered by federal requirements 

or prohibitions. ' 


We believe the language of the bill is also clear with respect 10 state MOE. spendlns that occurs 
within tM stalt programfuNJed under Illir pCrrl--iDat is, the welfare progrlUDl. state ereates that 

. combines federal TA.l\"F dollars and state dollars. Some of the prohibitions are clearly imposed 
only on funds tZttTiburablt: 10 rltefeJ:hral gl'tu/1 (sixty-month time limit) or states Me prohibited 
from U8in( any part 0/ the gTQI'/t to provide assistanct to certain individuals (for example, teens 
not living at home or ia an adult-supervued setting, tuns noc in school. or fugitive felons). We 

believe that thc language is unequiVotal that these prohibitions apply only to federal dollars. 

Thus. to the extent 8 state can and chooses to distinguish between federal and state dollars within 


. its progrwn. these prohibitions would ,not apply to individuals receiving assl$tance funded by 

state dollars. . 

Governors, sta~ legislators. and state administrators are committed to implementation of welfare' 
reform and agree that successful welfare reform will requIre boldness and innovation. We ur~e 
w administration to support us in our efforts and allow states to implement welfare rcforrrl; in 
accordance with theflexibUlty contained in the law. We believe any I.n[erp~tation regarding 
mainiennnc:e·of.efforl that i.s contral")' to what we have OUtliDed if; unaccept!ble and not 
wstainable under th~ law. We (eel mongly th~ this issue must be resolved 'immediately, but 

I 
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certalnly before the President meets with dlo Governors in carl)' February. Until we ra.ceiVl:! a 
respoflBc from the adminiAtrltion. we will continuo to provide. our members with the above 
latclPrctation. We consider this issuo to be of pan..mcunt importance to states and would be 

. more than willing to meet with yoa CO disculS the matter ill erealer detail. ' 

Sineerely. 

~C~ u..v ~~~ W.dtc"~H l''fW. 
'Rayrpoad C. Schepp:u:b A. Siduy JONlIon m William T. Pound 
Executive Director Execuave DireclOf Exccutive Director 
National Goyernors' Association American Publi; Welfare National Conference of· 

Association State Legislatures 

CC: Olivia Galdcn 

BNCeReed 
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The Honorable Donna E. Shalala, Pb:D. 
Secretary ofHealth and Human Services 
615F Hubert H. Humphrey Building 
200 Independence Avenue. S.W. 
Washington. D.C. 20201 

Dear Secretary Sha1ala: 

We have noticed several stories in the media about d~"Ussions:wilhin your 
Department regarding the dcfmition of state maintenance of effort under the new 
welfare refonn law. If either your Departm.ent or the Office of Management and 
Budget are considering imposing aU federal requirements on ('!VeT)' dQllar of state 
spending, we hope you will decide against imposing this degree of federal control over 
state welfare spending. 

In writing the welfare reform "ill, our goal was to give states ~ much flexibility 
as possible. BUL there were selected requirements .- including the s..y~r time limit, 
work. paternity establishment, al1f;l school attenda.nce fot' teen mothers - that we 
believed were so important that they Should appJy to all staleS. Thus, lthe new welfare 
block grant greatly increased state flexibility while nonetheless maintaining an 
important set of federal standards. 

As the Congressional debate proceeded, a bipartisan agreement developed in 
favor of requjring states to maintain ~ specifted level of welfare spendp.,g from their 
own fuods. After considerable discuSsion. Congress set this minimum level, called the 
mainrena.nce of eftbrt. at 80 percent of 1994 state welfare spending (75 percent if a 
state meets the mandatory work requirements of the welfare refunn law). 

The question then arose whether federal requirements applied to all maintenance· 
of effort funds. As outlined in the :new section 409(a)(7) of the Social: Security Act, we 
granted state6 more flexibility in spending their owu funds. Por example. states arc 
allowed to count state spending on families with adults woo bave exceeded the !i-year 
time limit Iowan! fulfuUog their maintenance of effort requirement - ~espite the fact 
that federal dollars are restricted for both groups. 

,I' . "" ... 
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As participants in the legislative drafting of these arrangements. we want you to 
know that it was our intent. w]lich we believe is weU-expressed in the statutory 
language of section 409(&)(7), to allc>w states more fleKibili.ty in the use of state dollars. 
Thus, for fiBS 10 now impose all the federdl requirements 00 every dollar of state 
spending is both unwise policy and inConsistent with the statute. 

Of course, we are aware that the funding arrangements in the sn"tute might 
potentially aJlow states to Ilgamelf tbe (ederal requirement... States couto, for example, 
establish two cash welfare programs for families with cbildren. one funded by a 
combination of federal and state dollars and a second by state funds only. The state 
couJd tben avoid the federal requirements in the program funded excluSively with state 
dollars - and still count the spending toward their maintenance of effort requirement. 
A second possibility would be for slates to place families most likely to make child 
support payments in ~ prog.ram funded only by state dollars. In this way. states could 
avoid sharing child support collections.with the federal government. 

We greatly appreciate yaur conCern about states' setting up dual programs. 
However, we hope you will come to the same conclusion we reached and allow states 
the flcxibiJity to spend their own dollars within the brood guidelines. established by the 
language of section 409. Then we should wolk: lOgether to ensure that slates do not 
take advantage of the flexibility we have granted them. If tbey do, we "Yilt work with 
you to fInd either a statutory or re&lUlat~ry solution. i 

Thanks for your attention to thisiimportant issue. As always, we\would be 
pleased to discuss this malleT in more d~U, either directly or througb o~r staffs. 

, , 

~i"cerely. 

~~<-'iliArCJl(;r .: " 
Chainnan 
Committee on Ways and Means 

I 
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NOTE .'TO BRUCE'·REED 

FROM John Monahan 

.RE: Proposed Program Instruction to states 

Attached you will find a Department-cleared draft of a program 
instruction to states .regarding the use of federaL and state TANF 
funds. Please note that this draft instruction covers the 
biturcation and definition :of assistance iss~es. 

. , 
Tomorrow morning, we will forward draft questions and answers that 
could be utilized by Administration officials if this instruction 
is released. ' 

Please ass'ure that all interested White House and, OMB offices 
receive copies of this instruction prior to the m~etirig we are in 
the process of scheduling: late Wednesday.; 'January! 22, or early on 
Thursday, January 23. ' . 

For .questions relating to the guidance, please ca~l Olivia Golden 
or myself. . 

cc:Elena Kagan 
Ken Apfel 
Keith' Fontenot 
Barry White 
Diana Fortuna 
Emily Br<?mberg 

, ., 
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.1'. Nature and Purpose of this Guidance 
I 

The' Personal' Responsibility . land Work Opportunity Reconciliatj,on 
Act of 1996 (PRWORA)· gives states enormous flexibility to design 
their Temporary Assistance for Needy Family (TANF) programs in 
ways that promote work:, respOnsibility, and self-sufficiency and 
strengthen families. Except. as expressly provided :under the 
statute, the Federal government may not regulate t~e conduct of 
States. ' 

Within this context, we are;planning to develop proposed TANF 
regulations which focus on the areas where Congress has expressly 
provided for the Secretary to take action --i.e.,'wlth respect 
to data collection, penalti~s and bonuses. In developing these 
rules, we are committed to an exten~ive outreach strategy which 
ensures consultation with a, wide range 'of groups that. have an 
interest in children and families. To da.te, we have called upon 
State executive and legisla;tive officials and their national 
representatives, advocates,' non-profit organizations and 
foundations, labor, and business organizations to help us 
identify issues and ensure 'that alternative stat-qtory 
interpretations and 'perspe<7tives are considered. I 

Call for Guidance. During this consultation proc~ss, we have 
heard .in many foiumsof 'the need for early guidan¢e on issues of 
immediate importan~eto'th~ development of State programs. Among 
,these issues are Federal requirements related to the expenditure 
of Federal grant .funds, including the definition of "assistance" 
which triggers these requirements; the scope of State flexibility 
in using Stat~efunds which: qualify. as expenditures for 
maintenance-of-effort (MOE,) -purposes; and State flexibility in " 
using State MOE funds in S;tate programs operated apart fromTANF. 
The need for early guidance is driven by the star:t o.f St.ate 
legislative sessions and t;he complexity and scope of the TANF. 
statute. ­

. , I 

States are understandably 'anxious toget'answers :to their 
questions. However, because of the scope of the 'TANF statute, 
and the interrelationships among its manypi~cesi, answers 'are not 
easy to develop. . , 

Because the new law represents such a major change in welfare 
policy, anO· the stakes. are so high, we want to be sure that any 
guidance we is;sue is adequately grounded. Also, the TANF statute 
tries to achieve a balance between the competing goals of State 
flexibility and program accountability. Before issuing any 
statutory interpretation,,, we are' taking some car'e to ensure that 
we maintain this balance.: .To,ensure that we have a clear 

. understanding of the positions of· other key players on important 
issues, we have been engagedin.an ongoing cons4ltation process 
to get input of key groups. All of these factors have worked to 
increase the time required to develop policy answers,' 

Purpose of Guidance. In; response' to this .need for guidance, we 
I' , 
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have' developed this paper. .It is designed t'o provide States and 
other parties with an indication of our initial vi~ws of the 

,potential interpretations of the statutory language and of the 
directio~ which we are mo~t :likelyko take in drafting ~roposed 
rules. We believe the guidance reflects Congressional intent on 
TANF policies, and that it will promote program accountability, 
support substantial innovation in program design and provide 
States the flexibility theY,need to serve needy families 
effectively. ' 

Scope of Guidance. Following a summary of key elements of the, 
guidance and some additionall context and backgroun~, the paper' 
incorporates the following sections: 

I I. Basic State Options in Program Design' (p. ) - - a conceptual, 
framework for the TANF prog:ram and its Federal and' State 
components. 

III. Use of Federal Funds :(p. ) -- the flexibility available to 
States and the limits on use of F~deral funds, including 
res~~ictions on the assistance payable with Fed~r~l funds. 

, , 

IV. Basic Requirements Governing State MOE Expenditures (p.) 
,the requirements governing State expenditures that qualify for 
TANF MOE pu~osesand the ~xpanded flexibility available to 
States to expend State funds on certain needy families, including 
certain ,immigrants; individuals who exceed the time limits and 

·teen 	parents. [NOTE: ,The ;immigrant policy on p. 10 gives States 
broader-flexibility to spend State MOE funds on immigrant . 
familie~ than was previouslly indicated in a Q,and:A issued by 
ACF. The new inte~retation reflects the additional work done on, 
inte~reting "State progratn under this part" and bn trying to 
give meaning to the many pieces of the statute which directly and 
indirectly speak to this fssue.J ' 

( 

,V. Definition of Assistance (p. guidance ~eededto assess 
the scope of key TANF provisions; including time limits, work 
requirements, child support assignment, and data;collection. 

VI. Monitoring the Impact:s of Separate.State Programs (p. 
an important cautionary note expressing concerns about some 
potential negative.conseq1;l~nces of this practice; 

VII. Overview of TANF Provisions (p. ) -~ a ch~rt depicting the 
applicability of key provisions in the TANF statv-te, depending on 
whether Federal or State' funds .,- and whether a State TANF 
program or a separate State program - - are involved'. 

Key points that readers should note include the following: 

1) States have the :f~~xibilityto c~unt, sowards their 
general TANF MOE requlrement, expendltures :of State funds 

2 
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under separate State programs I as long as thos:e' expenditures 
meet the statutory requirements for IIqualified State , , 
expenditures", includi~g the requirement that ithey are made 
on behalf of "eligible families"; such expendiltures are not 
subject to requirements which apply to the TANF program. 
(see section IV discussion and, chart), • 

Because the'statutory ianguage for contingency fund MOE is 
different, States do NOT,have the flexibility;tocount 
expenditures under separa~e State programs for the purpose, 
of 'meeting the Conting~ncy FU,nd MOE. All expenditures 
counted towards the 100% Contingency Fund MOE; requirement 
must ,be made under the TANF program and therefore must meet 
TANF requirements. 

'2) 'Under the'definitidn of "assistance" included in section 
V, nearly ap.y form of' assistance provided to;' families under 
the TANF program would be considered "assistance. I~ Thus, 
TANF requirements such as time limits, work requirements, 
assignment of child support, and, data collection are " 
applicable ,(depending 'on the nature of funding involved) . 

I ' 
We recognize that this guidance does not provide answers to all 
the major ,pending' issues and does ,not answer many:specific 
questions', Through the regulatory process, we will provide 
broader and more 'detailed guidance and direction. : We will also 
provide a more ,formal process ,for soliciting and considering the 
views of interestedparties.- ' , 

While we would encourage States to use this interim guidance, it 
is nOt legally binding b~cause it was not developed through the 
formal rule.:.making process;. ' 

Program Accountability and; Interim P,enalty Policies,. We are 
committed to making sure that, this legislation wo:rks, and the 
goals of welfare and welfare reform 'are achieved. In Section VI 
we identify concerns we have about policies which might undermine 
these objectives or produce, other'significant negative ", ' 
consequences (such as a serious loss of funds to ;the Federal ' 
government). It is, important that State policies be consistent 
with both statutory language and statutory intent .As we lat,er 
discuss, we will be looking broadly at State practices ln TANF 
implementation for consistency with the statute's intent. If we 
note major negative effecfs, we will pursue appropriate'remedies. 

At the same time, we ,do not want to discourage State efforts to 
-implement effective and innovative program designs or to develop 
targeted service strategies which will produce the best 'outcomes 
for families with spec~al' needs (such as those headed by 
grandparent caretakers or victimized py family v~olence). Thus, 
during this interim period, we do not, want State:s to' be unduly, 
fearful of incurring pen~lties under section 409:. Before Federal 
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regulations are in effect, States will not be subject to 
penalties as long as they implement programs which'are related to 
the intent of the statute and' operate within 'a reasonable 
interpretation of the statutory language. 1 Also before weI 

impose ,penalties, we will look at ,other, factors th~t might 
provide' "reasonable cause" 'such as: the need/timing for planning 
and implementation activities, the degree of compliance, 
demographic and economic si;tuations, and other state-specific 
variables. In assessing corrective'compliance plans, we will 
con,sider the divergent goals a State is trying to achieve aI 

State's efforts to balance ,and satisfy the different TANF 

requirements, and the efforts made to utilize comm~nity 

resources. 


In exercising our accountability responsibilities-under the 
statute, we are committed to work:iI?-g in partnershi'p with States 
to ensure that children anq families receive the assistance they 
need to move along the path to self-sufficiency., 

II". ' Basic- State Options on ,Program Design 
, I 

To unders,tand the basic options available' to States under the new 
title r'V-A, it is important to make note of' some of the key , 

'terminology used ,in the st~tute. ' 

The 'term "grant" refer-sto Federal funds pr6vided to the 
State under the new section 403 of the Social Security Act2 • 

References to amounts: "attributable to funds:pro~ided by the 
Federal government" have a ,similar meaning. i 

, 

The terms ,"under the program funded under this part" and 
"under the State program funded under this part",refer,to 
the State's TANF program. Unlike, "grant" references', they 
encompass programs t:unded both with Federal funds and with 
State expenditures ma;deur~der the TANF plan and program. 

, ' 

What counts as a State expend.iture for TANF maintenance-of-effort' 
(MOE) purposes is governed by the language in the: new section 
409(a) (7) of the Socia:L S~curityAct. The statutory language in 
this sect'ion allows expenditures'" in all State pr;ograms" to count 

, as'TANF MOE when spent on: "eligible families" and meeting other 
, requirements. 

This would iriclude' th,e 'requirement that bbth Federal arid 
State "maintenance-of- effort" expenditures must generally 
support the statutory purposes outlined in section 401 of the 
Social 

, 
Security Act, as 

' 

amended.. 
2 Refer€mc~~ to a grant under section 403 (a:) would exclude 


,the Contingency Fund, but'would include other TANF funds in 

section 403. 

" I 
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When the statutory prov~s~ons are 'read with 'these t'erms in mind, 
it is possible to distinguish three different types: of program 
configuration under the new title IV-A: TANF programs funded by 
expenditures of Federal grant funds or by co-mingling of State 
funds and Federal grant funds; TANF programs where :Federal grant 
and State funds are ~egregated; and'programs funded by 
expen¢litures of State funds in outside programs (i.e., outside 
TANF, but counting towards meeting the State's MOE 'requirements) . 

,The language used, in a specific TANF provision (orin a related 
provision elsewhere in the statute) will determine'its 
applicability to these three types of programs. . I 

In order to tailor programs: to meet the specific needs of 
families moving from welfare to work, States may, find some 
advantage to segregating Federal and ,State TANF dollars or 
spending State MOE funds in: .outside programs,' rather than TANF,. 
We encourage States 'totakei great care in making such decisions 
and to ensure that any 'stich decisions are consistent with meeting'
the goals of the program.3:. ., : 
The def~nition of "assistatice" is also a critical ~actoi in 
determining the, applicabil~ty of key TANF provisions. This paper 
includes a separate discussion of that 'definition.: 

" '. I ,,' 

III. Use of Federal TANFFurids 
" Compared to prior law, the'TANF, statute provides'. ~tates with 

enormous flexibility to decide how to spend the Federal funds 
available under section 403. In ,repealing ·the IV-:-A and IV-F 
statutes, Congress freed the States from very detailed rules 
about the types of families that could be serVed, "the benefits 
that could be provided, administrat;:ive procedures ,that needed to, 
be followed, etc. However, to ensure that programs would achieve 
key program goals, the new' statute imposes certain requirements 
and limitations on h.ow States can use Federal funds to provide 
assistance. toa lesser e~terit, it al~o limits S~ate flexibility 

,on how to use State fund's ,that count towards MOE. : Arhong the key 
provisions applicable only to the use of Federal t'unds are time 
limits, restrictions on expenditures for medical services and 
prohibitions on assistance: to certain individuals. and families," 

3 Later in the paper;, we provide a chart summarizing the 
applicability of key provisions of ,the statute to the'different' 
program. configurations. We also summarize the rules governing 
allowable uses of Federal:and State MOE funds. Because of the 
complexity of theTANF stijitutei ~tates shouldreyiew a~l of these 
sections in concert" together with the underlying statutory 
language, in deciding what progr~m design to pursue. 
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including certain aliens4 and, teen parents. Also,' when Federal 
TANF funds are spent, all provisions applicable to the TANF 
program apply. Most import~ntly, work requirements', data 
collection, and requirements for child support assi'gnment and 
cooperation apply. Additiorial information on the rules 
applicable to the use of Federal funds is included :in' the 
following discussion and, th~ attached table. 

Provisions governing the use ,of Federal'TANF funds, are found in 
three sections of the statute. 

The new section 404 of the Social Security Act sets forth the 
basic rules for expenditure,of'Federal TANF funds., 

o 	 They must be: (a), reasonably calculated, to accomplish 
the purposes of the TANF programi or (b):an authorized 
expenditure for the State under title IV;-A or IV-F as' 
of September 30, :1995. ' , . ' 

--The statute ,specifies that assistance ,'to ,low-income 
.,families for home heating' and cooling co'sts falls 
within the purview of category (a) above. 

, 	 ' , 

--To fall under category (b), the expenditure would 
need to be recognized as an allowable expenditure under 
the'State's approved IV-A or IV-F plan in 'effect as of 
September 3D, 1995. 

o 	 Administrative expenditures may not exceed 15 percent 
of the total grant amount. The'statute specifically 
excludes expenditures.onllinformation technoiogy and 
computeriz,ation needed for, tracking, or monitoring" 
required by or under TAN~., '~' 

, 
<? 	 States may trans~er up to 30 percent of! the, total grant 

to either the Chiild Care 'and Development: Block Grant or 
the Social Services Block grant program!. 

--No more than 1/3 of the total amount transferred may 
go to the Social Services Block grant. s : 

, 
, - -Once. transferred, funds are no lo'nger subj ect to the 
requirements of TANF, but are subject instead to the 
requirements ·of :the program to which tHey are 

4 Other restrictioIls ,On the use of State fl.m~s for aliens 
are contained in title IVlof the PRWORA. 

,S In other words, States must transfer $2 t'o the Child Care 
and Development Block Grant in order to transfer: $1 to the Social 
Services Block Grant'. 
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transferred. However, funds transferred, to the Social" 
Services Block grant may only be spent 01[1 children or 
families with income below' 200 percent of poverty'.

I . 	 ' '" 

0, States may reserve ,their Federal TANF funds ,for future 
TANF expenditures' without fiscal year limitation. 

I 

o States may also use their Federal TANF funds for 
'employment 	placem¢nt programs and for programs to fund 
individual development accounts .. 

The riew section 408 imposes: some restrictions 'on the use of 
'Federal grant funds. Under' this section,'Federal funds may not 
be ,used to: ' 

1) provide assistance ,to' families that, do not include a 
minor child residing w:ith a custodial parent or other adult 
caretaker r~lative (or, a pregnant individual)!; 

2) provide assistance 'to a family that inciudes an adult who ~ 
has reqeived' 60 months of countab:}..e assistance," unless the 
family qualifies for a hardship exceptionj 

3) provide assistance to families which have 'not assigned 
rights to support or,bo'individuals who dondt cooperate in, 
establishing paternity or obtaining child suppbrt6 j " 

4) provide assistance to unmarried parents under age 18 who 
have a child a,t least,: 12 weeks old and ar~ not attending 
high school or an equivalent training progra~; 

, 
, i 

5) provide assistance 'to unmarried parents u~der,age 18 who 
do not,liye in appropriate adult-supervised settings (unless 

, exempt) i ,," ; , 

,6) pay for medical services, except pre-pregna~cy family 
planning' services i' 

, 
,', I 

7) proyide cash assis1:anc,e for al0-year per~od following 
'conviction of frauq, in, order to ,receive bene:Fits in more 
than one Stat~i 

8) 'provide assistance' to' fugitive' felons, individuals 
fleeing felony prosecution or violating condltions of 
probation and parole violators; or 

i 
, ' 

9) provide assistanc~ £or a minor ~hild who ~s absent (or 

6 Section 408 (a) (2.) provides that there must :,be a deduct'ion 
of not less than 25 percent anq, the State may deni the family any 
assistance. 
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expected to be absent) from the home, without'good cause, 
for a specified minimum pe:r:iod of time.· 

Finally, section 115 of PRWORA calls for denial'of'TANF 

assistance to any individua~ convicted of a drug-related, felony 

after August 22, 1996. How~ver, the State may opt; out of this 

provision or reduce its applicability, and certain kinds of 

Federal benefits are excepted. 


IV. . Basic Requirements Gov!erning State MOE Expendltures 

TANF7 MOE Requirements--General. States may expend their MOE 

funds on a broad range of a,ctivities without necessarily 

triggering Federal TANF requirements (such as time! limits) . 


. Although States have signi~icant discretion,> especially with 
respect to State expendit.ures they make under separate State 
programs, there. are statutory requirements which define the State 
expendi tures which can be counted as TANF MOE. Th'ese ar~ found 
at the new section 409(a) (1l of ~he Social SecuritY Act. 

I 

Section 409 (a)' (7) (A) provides for a dollar-for-dol!lar reduction 
iI'1: a State's State Family ~ssistance Grant (SFAG) to the extent 
that "qualified State experiditures" in the immediately preceding 
fiscal year are less ,thap an applicable percentage of "historic 
State expenditures." "Historic State expenditures" are 
subsequently.defined to include expenditures by the State for FY 
1994 under title IV-A(A~DC" EA, and'child care) and IV-F' (JOBS), 
as in effect during FY 199~ .8 I 

If a State fails.to meet the work program participation 
requirements for a fiscal year, its MOE requirement HI set at 80 
percent of nhistoric State:expenditures." If a State meets these 
requirements, its. MOE requirement. is set at 75 percent of 
historic State expenditures. . 
Also, in.. d~termining·aState's MOE requirement, ariy'IV-A . 
expenditures made by the State in' 1994 on behalf of individuals 
now covered by a Tribal TANF program ,are excluded:from "histo~ic 

7 For Contingency Fund MOE purposes, State e~penditures 
outside the TANF program do not count. See discussion in the 
following subsection for a: further· explanation. NOTE: This 
footnote was added because the contingency MOE discussion was 
moved down. . 

8 See, section 409 (a) b) (B) (iii) for the statutory 
provisions governing the d~finition of 'historic ·S~ate 
expenditures. 

8 
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Contingency Fund MOE Requirements. MOE requirements governing 
State access to,the Contingency Fund are found at ~ection 403(b) 
and 409(a) (10). In general, this paper does not address specIal 
requirements pertaining to the Contingency Fund MOE,. However, 
for the purpose of program planning, ,it is important for States 
to note that only State exp~pditures made within the, TANF program 
count towards the Contingency Fund MOE. State expenditures in 
outside programs may count, towards the TANF MOE, but they do not 
qualify for Contingency Fun9- MOE purposes lO

• ' i 

Qualified State Expenditures. In order for State expenditures to 
be considered "qualified state expenditures" 'for TANFMOE , 
purposes, they must: '(1) be; made to or on behalf of a family that 
is eligible under TANF, or that would be eligible for TANF except 
for the fact that the family had exceeded its 5-year limit on 

'assistance o,r has been excl).lded from receiving ass~stance under 
TANF by PRWORA's immigration provisions (see discussion elsewhere 
in this paper ,for guidance on definition of ," eligible families!! 
and allowable immigrant expenditures) ;(2) be for one of ,the 
types of assistance listed in section 409 (a) (7) (B) :(i) (I); and (3) 
comply with all other requirements and limitationsj in section 
409 (a) (7) " " 

Section 409(a) (7} (B) (i) defines !!qualified State eXpenditur~sll as 
total expenditures by the State, in a fiscal year under ail State 
programs for the following activities with respect: to !!eligible
families" : ' , 

o (aa) - Cash assistance; , 
"0, (bb) Child care assistance; 
'0 (cc) Educational'activities designed to increase 

'self":'sufficiency; 	 job training, and work, excluding any 
expendi ture for public education' in the :State 'except 
which involve ,the provision of services 'or assistance 
to a member of an eligible family whiqh;is not 
generally available to persons who are not members of 
an eligible family; , 

, I 

'.' 9, In sec.tion 409 (a),el) (B) (1ii) (II), the stat:ute suggests an, 
alternative calculation of, historic, expenditures., This, language 
is apparently left over from a time when thebill1included a 
fixed appropriation for State Family Assistance gfants., We' 
believe it is no longer viable', based on the final appropriation
language. 'tI 	 ' 

10 Tl;1e statut'ory languag~ ,in both sectionsdekling with 
Contingericy Fu~d MO,E refer's to State expenditures' "under 'the 

'State program funded under-this,part." The TANF +"lOE counts 
expenditures "under all St,ate prc>grams," if other~..rise qualified. 
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, 
o 	 (dd) administrati.ve costs in connection wi th the 

matters described: in'items (aa)~(bb) and (cc) and 
(ee) " but only to, .the extent that such costs do not 
exceed 15 percent: of the total amount of:qualified 
State expenditures for the fiscal year; 

o 	 (ee) - any other use 6f funds allowable under section 
404 (a) (1) . 

Meaning of "Eligible Famili~s. Under the' new sectionII 

409 (a) (7) (B) (i) .(I) of the S9cial Security Act, in <?rder' to count 
as qualified State expendit~res for MOE purposes, State 
expenditures must be made with respect to lIeligible families. II 

Subclause (III) defines "eligible families"for this purpose to 
mean 	families eligible for assistance under the St~te TANF' . 
program and .families who would be eligible for assistance except 
for'the time-limit provision and the alien restrictions at 
section 402 of PRWORA. 

We i'nterpretthis language to ~ean that State expehditures count 
as MOE only if made to or on behalf of fami.lies wh~ch: 

".' I 

o 	 have. a child liv.ing with a parent or other adult 
relative (or to individuals which are expecting a 
child); and 

o 	 ate needy under bhe TANF income standar-d1s established 
by the State under it·s TANF plan." 

Finally, many of the restrilctions at section 408 including the 
.teen parent provisions and :the provisions on deni~l of assistance 
in fraud and fugitive felon cases -~ do n6t. ap~ly ~o State MOE 
expenditures because they are written as restrictfons on the use 

·of the Federal grant. Additional information on these 
restrictions can be found in the chart and the discussion'on use 
of Federal funds .• 

Allowable Immigrant Expenditures .12 States have the flexibility 

11 We are not sugges1;i~g a definition of Ichl1d" for this 
purpose, but' would expect States to .use a definition consistent 
either with the "minor child" definition in section 419 or some 
other definition of child ~pplicableunder State law. 

. 	 , 
We are also not proposing Federal guidelines for. what income 
standards would be used to determine if a family is needy, but 
will defer to State standards, for both TANF and MOE purposes. 

12 As n'oted on p. 2, the following immigrant' policy gives 
States broader·flexibility to spend State MOE funds on immigrant 

.· ..families than was p~eviocisly indicated in a Q and: A issuea by 
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tO,use State MOE funds to serve "qualifiedn13 aliens. They'also 
have the flexibility to,use:Federal TANF funds to serve 
nqualified" alien's who arrived prior to the enactment' of, the 
PRWORA (August 22, 1996)"." For nqualified" aliens arriving after 
enactment, there is a bar on the use of Federal TANF funds which 
extend~ five years fro~ ,the 'date of entryl4. ' 

States also have the flexibility to use State MOE ~unds to serve 
legal' aliens who are not "qualified" .15 

Finally, under section 411(d) of PRWORA,' States 'have the 
flexibility to use State MOE funds to serve 'aliens who are not 

, " I
lawfully present 'in the U.S~, but only through enactment ,of a 

State law, after the date of PRWORA enactment, which 

'''affirmatively provides II for' such benefits. 


Restrictions on Educational Expenditures. We believe the intent 
of the 'language in section 409 (a) (7) (B) (i) (I) (cc) ~s 'to exclude 
general educational expenditures by State or local: governments 
for services or activities at the elementary, secondary, or 
postsecondary level which serve general educationa~ purposes. , 
Expenditures on services targeted on "eligible fam1iies", but not 
available 'to the general public, may be included. :' For example, 
MOE could include special c,lasses for ,teen parents, (that are TANF 
eligible) at high schools or other educational,

, 

set,tings. 
Services to "eligible families" designed to accomplish the 
purpos~s specified, in section 401 may ~lso be included, pursuant 

ACF. The new interpretation reflects the additional work done on 
interpreting "State, program under this part" and on trying to 
find the' appropriate meaning for the many,pieces bfthe statute 
which directly and ,indirect;.ly speak to this issue., ' 

13 As defined under section 431 of 'PRWORA. 

14 Pursuant to section 403 (b) 'of PRWORAI' the, five-year bar 
does not apply to refugees, asylees, aliens whose 'deportation is 
being withheld under section 243(h) of the Immigr~tion and 
Nationality Act, 'and U.S. veterans and their spouses and 
unmarried dependent children. ' , ,i 

15 There is a technical problem in section 411 of PRWORA that 
prevents ~tates ,from provi'd,ing State or local pUbiic benefits to 
a, handful of categoriesof',legal aliens, e ~ g. , temporary 
residents under IRCA, aliens with temporary protected status, and 
aliens in deterred action status'. ' The structure of section 411 

. indicates Congress' belief: that section 411(a) included ali 

groups' of al iens lawfully :present in the U. S . ,Th~'refore, the 

Administration has proposed a technical 'amendment that would 


'allow States to. provide State· or local public benefits to (ill 

aliens lawfully ,present in: the U. S. . 
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to section 409 (a) (7) (B) (i) (rHee) . 

General restrictions. Pursuant to section 409 (·a) (7) (B) (iv) , the 
following types of expenditures may NOT be included as ,part of a 
State's MOE: . . 	 .' , I • 

1) 	 expenditures of,funds which originated with the Federal 
government i ' , 

2) 	 State Medicaid expendituresi ; , 

3) 	 State funds which match Federal funds (or State 
expenditures' which support;: claims for Fe(:leral matching 
funds) ; and 

.' I 	 I ' 

4) 	 expenditures which States make as a condition of 
receiving .Federal:funds under other prog;ramsI6 • 

Special Child Care Rules,_ Notwithstanding, this last restriction, 
when the following requirements are met, expenditu'res by a State 

, for child care ,may sat;isfy ,poth the, TANF MOE requirement and the 
MOE requirement related to accessing child care matching funds at 
the new section 418(a) (2)(C) of, the Social Security Act. First, 
the amount of child care expenditures countable for TANF MOE 
purposes may not exceed the child care MOE requirement for the 
State; Secondly, to count as TANF MOE, the expenditures must 
meet all the ,other requirements of section 409(a) (7Lito count as 
thild care MOE, expenditures must be allowable under the 
requirements of the Child ¢are and Development Fund. Before 
claiming child care expenditures under both MOE,provisions, 
States need to check that the expenditures in f?ct meet the 

'requirements of both programs', (E. g .,there may be different 
families eligible for child care assistance under :the two 
programs. which prevent all expenditures from counting as MOE in 
both. ) 

I 

Because of the general restrictions cited above, child' care 
expenditures by the State which are matched with Federal funds 
'(pursuant to section 418 (a) (2) (C)) do not qu,ali,fy:as expenditures 
for TANF MOE l7 • . 

, , 

Interpretation of 'MOE Exclusion Language. ' Numerous. questions 
have arisen about the language at section 409 (a) (7) (B) (i) (II) , 

. entitled IlExclusion of Transfers from Other State and'Local 
Programs. II 

16 Note 	the child care exception below. 

17 Likewise, State expenditures which receive Federai child' 
care matching funds do not. qualify for child care MOE. 
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We believe part of the. confusion derives from the caption;' it 
refers to transfers, but the actual statutory langliagedoes not. 
Our view' is that the provision should,be read as a;prov'ision 
applicable only ,to State MOE expenditures made, under separate 
State programs. Such expen~itures may not,involve;a literal 
transfer of funds, but in a figurative sense,' they;would involve, 
taking funds that are outside the program and bringing them into 
the program's purview (for MOE purposes) . ' 

In g~neral, our view is that this provisiqn is designed to 
prevent supplantation. We believe Congress wanted: to prevent 
States from substituting expenditures they, had been making in 
outside programs for expenditun~s on cash' welfare and related 
benefits to needy families.' The language in (aa<) specifically 
addresses this point. It'provides that.states may: get credit for 
MOE purposes only for 'additional or new expenditures frOlTl State 
and local programs. The st,andard for determining t.his is whether 
their expenditures in th~ preceding fiscal year were above the 
levels expended .in the 12 m'onths' preceding October 1, 1995. 

Section 409 (a) (7) (B) (i) (II): (bb) ,can be read as an exception to 
the general rule in (aa). ;It would allow States to, 'make , , 
expenditures in outside programs which were previou'sly allowabie 
under'section 403 (and allowable at the time of en'actment) arid 
get full credit for such expenditures. In other ~ords, there is 
pot a requirement that these expenditures be additional or new 
expenditures (above FY 95 4evels). 

. . 
Ultimately, we do expect to require tl?at States be able to 
document that any outside I9xpenditures they claimifor MOE 
purposes meet the' requireml9nts of (aa) .18 Ata minimum, States, 
would have to identify the outside programs whose expenditures 
will be reflected asStateiMOE; establish what the State 
contributions to such programs were in the 12 months" preceding 
October ,1, 1995, and document the total State expenditures 'in ' 
,such programs for ,the preceding fiscal year. States would also 
have t.o provide evidence that expenditures in outside programs 
which they want credited as MOE be expenditures on behalf ,of 
"eligible families II • This; 'evidence may be in the form of 

'documentation of,eligibility rules and procedures~ or 'in other' 
forms established ,by th~ State:~ , . 

18 Pursuant to the Paperwork Reduction Act of. 1995, States 

will not be ,subject to specific documentation or reporting 

requirements prior to OMB approvaL ' 


19 States would also :haveto ,be able to,docutnent thatrMOE , 
'expenditures on educational assistance and administrative costs 
meet the special limitations at;. sections 409 (a) (7') (B) (i) (I) (cc) 
and (dd), respectively., 
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V. Definition of Assistance, 

The, terms II a'ssistance II and I,' families receivirig assistance II 'are 
used in the PRWORA in many critical places, including: 1) ,in most 

,<?f the prohibitions and requirements of section 408, which limit 
the provision of assistance; 2) the denominator of:the,work 
participation rates in section 407(b)i and 3) the data collection 
requirements of section 411(a). Because TANF replaces AFDC, EA 
and JOBS, 'and provides'much greater flexibillty than any of these 
programs, what constitutes assistance is less ,clear than it was 
previously. Furthermore" because many of the above-referenced 
sections are'addressed in the penalty provisions o~ section 409, 
it is very important that States have some idea of: our views of 
what constitutes assistance so that they can ,meet Federal 
requirements and avoid penalties. 20 

The' complexities involved in formulating a def'inition of 
lIassistance" suggest that it is 'an'areawhich could be greatly 
illuminated by both State practice under TANF and by the 
rulemaking process. Thus, we welcome suggestions ~~om States and 
other parties as to what an appropriate definition would be. 
However, ,in the meantime, ,because States are looking for guidance 
which th~y can use in desigbing their programs, we are offering 
an initial perspective on the matter. Our general; view is that, 
because of the combining of the' funding streams for AFDC, EA and 
JOBS, some fQrms ,of support that a State is permitted to carry 
out under TANF are not what' would be considered to be welfare. 
Thus, our initial perspective is to exclude some of those forms 
of support as assistance. ,More specifically, we would define 
"assistance" as every form of support provided to ifamilies under 
TANF except for the ,following: 

1) 	 services that have no direct monetary value to an 
individual family and that do not involve ,implicit or 
expli9it income support, such as counseling, case 
management, peer support and employment ,'services that 
do not involve sUbsidies or other forms :of income 
supporti and 

, ,,' ' , I ' , 

2) 	 one-time, short-term assistance (e.g., automobile 
repair to ret'ain employment and avoid welfare receipt 
and appliance re~air to maintain living;arrangements). 

We believe that these excl~sions are consistent with, 

20 In the absence of any statutory language or legislative 
history to indicate the coptrary, we are viewing the term' 
"assistance ll as having the; same meaning wherever it occurs in, the 
statute in phrases such as: "families receiving as~istance"and 
"no assistan,ce fo'r ... " ' 
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Congressional intent to proyide States with flexibility to design 
programs that will focus their resources on enhancing parental 
responsibility and self-sufficiency. At the same time, it will 
enable them; for example, to exclude families who receive no 
financial support from participation rate calculations and' 
individuals who qnly receive one-time help in avoiding welfare 
dependency from requirement's such as assignment of; child 'support
rights. ' 

! ' 

VI. 	 Monitoring the Impacts' of Separate State Programs 

'When the pe~sonalResponsibility and Work opportun~ty 
Reconciliation Act was enacted, it was impossible to know what 
the overall effects of the legislation would be. No one knew how 
States would use the ,new flexibility available to them in 
,designing their programs -- whether the new welfare .programs 

wou,ld look similar to the AFDC and demonstration programs with 

which everyone was familiar or if they would incorporate a much 


'.,different array of benefits, services, and eligibi,lity rules. 
For this reason, the statute incorporates a series' of ,provisions 
designed to gather information on the families" receiving 
assistance, the assistance ,provided, and the effec:ts on children 
and families. 

One special area of uncertainty is what States will do with the 
flexibility they have to set,up separate programs ;which qualify 
for 'MOE purposes,' but are riot subj ect to many' of t,he TANF rules. 
With this new, f~exibili ty, ,States can: . . 

o 	 make their programs more 'responsive to the individual, 
and diverse needs of, families; 

0·, 	 provide services ,and impose ,expectations appropriate to 
individual family circumstances; 

o 	 target resources more, effectively. 

At the same time, States could' use this' newfle'xibility in ways· 
that might undermine important: goals of welfare reform. In 
particular, we are concerned that States could design their 
programs so'as to avoid time limits and the work requirements in 
section 407, thereby circumventing legislative intent to make 
assistance temporary and engage parents and caretakers in 
appropriate work. "" ' . , ~ 

We are also', concerned 'that the development of separate State 
programs could have other unintended negative consequences. One 
major concern is that we w,ill lose critical inf~r~ation about how 
,the new programs are serving needy parents and children. Without 
a national view of State e,fforts (including efforts 'undertaken 
within separate ~tate prog,rams), we will have a d;iminished 
ability to measure program performance and impacts accurately and 
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, 
equitably. A second major cO,ncern is about the potential loss to 
the Federal budget of its share of child support collections. In 
assessing the potential budgetary impact of this bill,. Congress 
apparently did not envision 1'such losses. We do not intend to 
allow States to set up separate State programs with the intent of 
retainirig what would otherwise be the appropriate F.ederal share 
of child· support coll~ctions. . 

In stating these concerns, we do not intend to s·tifle creative 
State thinking about how best to serve th~ir needy families and 
children. We recognize that the ability of States to set up 
separ~te State programs can.result .in much more re~ponsive and 
effective programs. At the jsametime, States should be aware of 
the Federalperspe'ctive of the risks involved. We Ibelieve i"t is 
our responsibility to monitor 'the overall implementation of this 
legislation and to assess whether it is having the lintended 
consequences. If we find major problems·, 'we believe we have the 
further responsibility to advise Congress and to work with it in 
identifying ways to resolve :them. 

.1 

I, 
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.. 
VII. 	 OVERVIEW OF TANF PROVISIONS UNDER DIFFERENT PROGRAM 

CONFIGURATIONS ., 
. \ . 

PROVISION FEDERAl.; TANI" 
PROGRAMS1 

I SEGREGATED STATE T:A.NF 
PROGRAMS2 

SEPARATE STATE 
PROGRAMS3 

Covered by State plan Yes Yes No 

Needy per income stds 
in State T ANF plan. 

Yes Yes Yes 4 

Restricted disclosure Applic;:able Not applicable .' Not applicable 

Allowable expenditures For purposes and as authorized 
under IV-A or IV-F as of 

9/30/95 

Count towards both T ANF and 
contingency fund MOEs. ' Mukt 
be for purposes of program or 

for cash asst, child care, certain 
education, or admin costs : 

Count only towards 
TANF MOE {not 

contingency' fund MOE). 
See State TANF section 
for allowable purposes. 

15 % admin' cost 'cap Yes; ADP exception Yes Yes 

Medical services Only pre-pregnancy family 
planning j 

No specific restriction No specific restriction, 

24-morith workreqt Yes Yes No 

2-month work reqt Yes Yes No 

407 work reqts Yes Yes No 

work sanctions Yes Yes No 

non-displacement Yes No No 

child reqt Yes; "minor chil<i" Yes 4 

child ineligible when 
absent minimum period 

Yes No No 

child support Assignment & cooperation 
req'd. Share ofcollections to 

.Fed govt. 

Assignment & cooperation ' 
req'd. Share of collections to 

Fed govt. i 

Assignment & 
cooperation may not be 

req'd. No share of 
collections for Fed. govt. 

time limit on assistanCe Yes No No 

teen school attendance Required No requirement No requirement, 

teen parent 'living 
.' arrangements 

Must be adult~superVised No requirement No requirement 

Federal non­
discrimination statutes 

,4 statutes applica~le 4.statutesapplicable No specific provision 

fraud cases . lO-yr exclusion: , No exclusion No exclusion 

drug felons Receive reduced benefits Receive reduced benefits i No provision 

I This column would also apply prog~ams where State MOE funds are co-mingl~ with Federal TANF 
funds. " 

2 Under this scenario, Federal and State funds are not commingled. Since State funds are segregated, some 
-- but not all ~- of the Federal T ANF rules apply. 

i 

3 These programs count towards State MOE. They are not subject to TANF reqJirements, per se, but are 
subject to the·MOE restrictions at section 409(a}(7}. ' 

4 Per definition of "eligible families. ~ 
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data reporting Applicable Applicable I Not applicable 

fugitive felons Barred from assistance No bar , No bar 

" 

I. 

',., 
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