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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
" Washington, D.C. 20503-0001

'Wednesday-March 12 1997. | - U R GE NT

LEGISLATIVE REFERRAL MEMOHANDUM

TO: - n Ofﬁcer - See Dnstnbut:on ba|0w
FROM: C Jankt R orsgren (for) Assastanz Drrector for Legxslanva Referenc.e
OMB CONTACT: .. Melinda D. Hasking
‘ o PHONF {?02139a 3923 FAx i2021395- 6148
SUBJECT: = JUSTICE Proposed Draft B;Il on Chi!d Support Recowefy Amendmems ‘Act of
, 1997 5 IR . . .
DEADLINE: B 10%am _Thursday, March 13"“1‘997 ‘

In accordance W|th OMB C:rcular A 19 OMB requests the views of your agencv on the abeve
subject before advising on'its ralatlonshnp to the program of the President. Please advise us if this

- item will affect direct spending or receipts for purposes of the "Pay-As-You-Go". prows:ons of Title

XIll of the Ommbus Budget Reconcuhataon Act of 1990

COMMENTS: The attached Departrnent of Justice (DOJ) draft bill would amend the

Child Support Recowary Act pursuant to the President's July 21, 19986, dlrccnve to -
DOJ to establish a: felony offense for a person who willfully fails to pay child
support for a child in another State. This draft bill is similar to a DOJ draft bil!

_that was transmutted to the Congress on September 27, 1996.

DOJ has requested that OMB clear this draft bill by tomorrow (Thursday, March X_

- 13th)) lt plans to transmit its draft bill to the Congress tomorrow

' DISTRIBUTION LST .

AGENClES
29- DEFENSE Samuel T Brlck dr. < 703} 897 1305

'52-HHS - Sondra S. Wallace - (202) 890-7760

59-INTERIOR - Jane Lyder - (202) 208-4371 : v . e
92-Office of Personnel Management - James N, Woodruff - (2{}2)« 608-1424
114-STATE - Julia C. Norton -(202) 647-4463 .

1?9 VFTERANS AFFNRS Robert Coy - {202) 273-6666

FOP
Kenneth S. Apfel
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Janet R, Forsgren
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LRM ID: MDH32 SUBJECT: JUSTICE Proposed Draft Bill on Child Support Recovery
Amendments Act of 1997

RESPONSE TO
'LEGISLATIVE REFERRAL
MEMORANDUM

It your response to this request for vlaws Is short {e.g., concur/no comment), we prefer that you respond by
e-mail or by faxing us thls response sheat. If tha rasponse is short and you prefer to call, please call the
branch-wide lina shown below {NOT the analyst's line) to loave a8 message with a legislative assistant.

"You may also respond by:

{1} calling the analyst/attorney’s diract line (you will be connected to 'voice mail If the analyst does not

answaer); or ’ ' ‘ .
{2) sonding us 8 mema or letter

Pleaso include the LRM number-shown above, and the subject shown balow.

TO: Malinda D. Haskins Phona: 395.3923 Fax: 395-6148
Oftice of Muanagement and Budget
Branch-Wide Line (to reach legisiative assistant):.395.7362

FROM: ___ (Date)

. (Name)

. (Agencyf

__{Telephona)

The following Is the roponsc of our agency to your reques(Afor views on the above-captioned subject:
Concur : !
____ No Objection
No Comment -

__ Sea proposed edits on pages

__Othar:

FAX RETURN of __ - piiges, attached to this reponse sheet
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. U.S; Department of Justice

Office of T'.egfslative Affairg ) @4 F

Offico of the Amsistant Aomey Qeneral . | Washingon, D.C. 20530

The Honorable Newt Gingrich
Speaksr ' ‘

U.S5. House of Representatives
Washington, D.C. 20518

Dear Mr. Spaakar:

- Enclosed is a legiglative propogsal, the ”"Child Support.
Recovery Amendments Act of 1997,” which strengthens federal
¢riminal child support enforcement by establishing [elony
violations for aggravated cases of failing to pay legal child
support obligations and other measures. A seclLion-by-section
analysis 1s also enclosed. We have forwarded an identical
‘proposal to the President of the United sStates Senate.

This proposal regults from the Presldent’'s directive to the

Attorney General of July 21, 1996. 1In that directive, the

- Praesident gaid that, "({wlhile State and local agencies have and
must have primary responsibility for child support enforcement,
the Federal Covcrnment has a cruclally important role to play.,”
and asked that the Attorney Ganeral take several gpecific steps
to strengthen child support enfurcement efforts. One of these
steps was "to draft legislation to amend the Child Support
Rocavery Act to'establish a felony offense for a person who
willfully fails to pay child support for a child in another State
whore there has been an egregious failure to meet child support
obligations.” ‘ :

Current law makes it a federal offense willfully to fall to
gay a child support obligation with respect to a child who lives
n another State if the obligation has remained unpaid for longer
than a year or is greater than $5,000. A first offense is
subject to a maximum of six months of imprisonment, and a second
or subseguunt offense to a maximum of two years. '

The draft bill addresses the lav enforcement and
.prosecutorial concern that the current statute does not -
adequately address more serious instances of nonpayment of
suppert obligations. For such cases a maximum term of
inprisonment of just six months does not meet the sentencing
goals of punishment and deterrence. Aggravated offenses, such as
- those involving parents who move from State to State to evade
child support payments, require more severe penaltico.
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The draft bill creates two new categories of felony -
offenses, subject to a two-year maximum prison term. These are:
(1)} traveling {n interstate or foreign commerce with the intent
to evade a support obligation if the obligation has remained
unpaid for a period longer than one year or is greater than
$5,000; and (2) willfully failing to pay a support obligation
regarding a8 child restiding in another State if the obligation has
remained unpaid for a geziod longer than two yearsg or is ?reater
than $10,000. These offenses indicate a level of culpability
greater than that reflected by the current six-month maximum
grison term for a first offense. A maximum two-year prison term

s appropriate for these offenses, : ‘

The current proposal is similar to one the Department
submitted to the 104th Congress, but the current proposal
includes several additional measures which clarify and strengthen
federal child support enforcement provislons. First, we have
considered the statute’s application to child support orders
issued by Indian tribal courts. The draft bill now includes
within its Qefinitlon section a reference to support obligations.
as determined under a court order or administrative process

ursuant to the law of an Indlan tribe. 1In addition, we have.
ncluded a venue section which clarifies that prosecutions under
the statute may be brought In any district in which the child

" resided or the obligor resided during a period of nonpayment.

The Office of Management and Budget has advised that there
is no objection from the standpoint of the Administration’s
program to the presentation of this proposal and that its .
enactment would be in accord with the frogram of the President.
Please let us know if we may be of addltlional assistance in
connection with this or any other matter.

Sincerely,

DRAFT

Andrev Fois : ’
Assistant Attorney General

Enclogure
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f”m, ~ DRAFT

To establish falony vxolations for the failure to pay 1egal child

support obligations and for other purposos.

SEC. 1. SHORT TITLE.

. This Act may bhe cited as the "¢child Support Resacovery -
Amendments Act of 1997.%
SEC. 2. ESTABLISHHENT OF FELONY VIOLATION&.V
~Section 228 of title i3, Unlted States Code, is amendpd to
read as follows: S
n§228. Failure to pay legal éhild support obligations 
“(a) Offense.-~Any person who-- ' a
(1) willtully fails to pay a support obllgation with
respect to a child who rasides in another State, if such
:obligation has remained unﬁaid for~a‘p9ricd loﬁger.thén‘ons
year, or is greater than $5000; |
"(2) travals in interstata or foreign commerce with the
intant to evade 2 Bupport cbligatlon, it such obligation has '
‘remalned unpaid for a pariod longer than one year, or is
iwgreater than SS,OOQ; or , |
"(3) willfully fails to pay a support obliéation with
| respact to a child who regides in another étate, if such
obligation has remained unpaid for a period longar than two
. years, or is grcater than §10, 000,

shall be punished as pxovided in subsection (e¢).

4
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"(b)_Presuﬁption;e-The Qxistehcevof d support obligaéion
that was in effect for the t;me period charged in the indictment
or information creates a rebuttable presgmption that the obligor

~ has the ability to pay the support obligation for that tima
peried. o '

"(a) Punishment.--Tha punishment for an offaﬁsu under this
section is--~ |
- "(1) in tha casa of a.first offonse under
subsection (a)(l}, a fine under this title, imprisonment for
not more than 6 months, or both; and

"(2) in the casae of an off.nse under subsection (a)(z)
or (a)(3), or a second or subsaquent offanse undsr
subsection (a) (1), a fine under this title, impriaanment for

~not more than 2 years, or Both.k
" (d) Mandatdry Restitution.--Upon a ccnvigtion under this .
section, the court shail‘otdcr'resﬁitution under Séctionx3663A in
an amount aequal to the total uhpaid support obligation as it
Aexista'ag the time of sentencing.
| “(ej‘befinitiéns.é-hs uséd in this,soctioh*-

"(1),th§ term 'support obligation' means any amount
determined under a court érder or an,order”of an
administrative process pursuant to the law of a State or of
an Indian triba to be due from a person for thé‘su§poit and
maintenance of a child or of a child ana the parent with

whom the child is living; and
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"(2) the term -fState’ 1ncludoa any State of tht United
Stataa the District of cOlumbia, and any commonwealth,
territory, or poaaesaion of the United States; and

"(3) the term ‘Indiah tribe' means an Indian or ‘Alaska
Nativn trike, band, nation, pusblo, village, or community
that the Secretary of Interior acknowledges to exist as an
Indian tribe pursuant to section 102 of the Federally
Recognized Indian Tribe List Act of 1994 (25 U.s.c. 479a).

"({f) Venue. - Any offense under this section may ba inquired

- of and prosecuted in any district in which the child resided or

the obligor resided during a period of ncnpayment, or in any

other district otherwise provided by law.".
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| SECTION-BY-SECTION ANALYSTS |

The Child Suppﬁrt Recovery Amendments Act of 1997 amends the
current criminal statute regarding the fallure to pay legal child
support obligations.yla U.8.C. §228, to create felony violat;onu
for aggravﬁted foensas; Current 1aw makes it a federal offense
willfully to fail to pay a child suppert obligation with raspect
to a cnild>who‘livés‘in another State if the obligation hasg |
remained unpald for 1ongei than a year or {s grgater than 35,000.
A first offenﬁe is subject to a maximum of six months of |
imprisonment, and a secend or éubsaqu‘nt offense to a maximum of
two years. | |

The bill addreasss the law ohrorcement and prosécutoriai
ccnctrn\that the current statute does not adequately address more
serious instanca: of nonpayment of support obligatioens. For such
offenses a maximum term of imprisonment of just six months does
not meet the sentencing qqais of punishment and detérrence. |
Aggravated offenses, such as those invelving parents who move
from State to sgata to evade child support payments, require more
sévare penalties. | |

Section 2 of the bill creates two new catcgories of felony
offenscs, subject to a two~year maximum prison term. These are:
(1) traveling in interstatc or foreign commerce with the intent
to evade a support obligation if the obligation has :emained
unpaid for a period loﬁggr than one year or is greater than
- $5,000; andt(Z) willrullyAraiiing to pay a support obligation
regarding a child residing in another State it ﬁhe ebligation has

remained unpaid for a period longer than two yaais or is greater

/6d : WOSNIISYH:WOdd QIR G - 9201 TEIET LBBT-TT-UWN


http:offen.es

3

than s;o;opo.: These‘otténsea; propesed 18 U.S.C. szzs(a)(z) and
(3), indicate a laval otvculpability greater than that reflected
by the cﬁrrent six=-month maximum ‘prrison tarm for a firet offense.
The level of culpability demonstrated by offenders who commit the
offenses described in thase provisions is akin_to thit
demonstrated byrrspaét ofrendérs under éurrent‘law, whe are
subject to a maximum two-year prison term. | ‘

Proposed sectioh 228(5) of title 18,‘Unitaé States éoda,
statas thdt tha exiétence of a support qbliQation in effact for
the time periodAchargcd in‘the indictment or information creates
a febuttable prcsumpticn}thaﬁ»the obiigor'hau the ability to pay-
the support obligationifor'that period. Although "ability to
pay" is not an ilemeht of éhe offense, a demonstration of the.
obligor’s ability to pay contributes to a showinq'bf willful
failura to pay the known obliqation. The presumption in ravbr of
ability to pay is nendéd bécause proof that the obligor is
earning or acquiring income or assets i3 difficult. Child
support offandors are notorious for hiding assets and falling to
document earnings. A presumption of ability to pay, based on tha
existenca of a support obligation determined under Stata'law,'is
useful in the jury's determination of whath¢t tﬁ§ nonpaymaent was
willful. ‘An offender who lacks the abi1ity to pay a support
obligation due to legitimate, changed circumstances occurring
after thé issuance of a support order hgs'state civil means
available to reduca the support obiiqation and thareby avoid |

vieclation of the faderal ceriminal statute {n the first inetance.
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In addition, the bresumption of ability to pay sat forth in thé
11l is rebuttable; i defendant can put forth evidencs of his or
her inability to pay. | '

The rafarence to mandatory restitution in proposed
saction 228(d) of title 18, United States Code, amends the

. current restitution reqni:emcnt in section 228(c). The amendmsant
[confdrm; the restitution citation to the new'maﬁdatory
restitution provision of federal law, 18 U.S.C. §3663A, snacted
as part of thi Antiterro:ism and Effective Naath Penalty Act of
1996, P.L. 104-132, section 204, This change simply clarifies
the applicability of‘thit statute to the offqnse of fallure to
‘pay lagal child support abligétiona. _ '

For all of the viclations set forth in propesed _
subsection (a) of section 228, the government must show the
existence of a determinatlon regarding the supporf obligation, as
under ourrcnt law. Under proposed subsoctxon (e) (1) the
government must show, for example, that tha suppori-gbligation is
an amount determined under a court order or an order'cf an
administrative process pursuant to the law of a State to be due
from a person for the support and maintenance of a qhild or of a
chlild and the parent Withiwhom‘the.child'is livingt Proposed
subsection (e) (1), however, expands the scope oi.coverc& suppért
obligations to include amounts determined under a court order or
an order of an administrative process pursuant to the law of an
Indian tribe. Subsection (a) (3) deflnes the term 'Indian tribe

to mean an Indian or Alaska Nativc triba, band, nation, puabln,‘
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village, or communlty that the Secvretary of inierior acknowledyes
to exist as an Indian tribe pucsuant to seotlon 102 of. the
Federally Raoognized Indian Tride - L;lst Act of 1994, as .v.s.c.
§479a. The expandead definitlon permits enrorodmcnt of the

”' statute for all children for ﬁnom cnilavéupport waa-ofdgrea by
either a sState or trihal_court or through a State.or‘tribal
administrative process.

Proposed subsection (e)(2) ot section 228 amends the

' definition of "Statae," currantly in subsection (d)(2), to clarify
‘that prosecutions may be brought under this statute in a
commonwaalth,;such as Puerto Ricé. Thé currant definition of
"State" in section 228, which includes posscss;ons and
territories of the United States, dous not expressly include
commonwealths.

Proposed subsection (f) clarmfles that prosecutions for
violations of this section ‘may be brought aither in the diatrlct
where the child reeided or the obligor reslded during a perlod‘pf
nonpayment.  Inclusion of this languigo is hecessary in 1ight of
a racant case, Murphy v. gﬁi&gﬂ_ﬁgﬁ;gg,h934 F.Supp. 736 (W.D. va.

- 1996}, which held that‘a,prosecution had been impropcrlf Brought
in the Western District of Virginia, where the child resided,
bec&use the cohligor was #equired,~by court order, toe send his
child sﬁpport payments to the state of Texaé. Propcsed
subsection (f) is not meant te exclude other venue atatutcs, such
as section 3237 of title 18, United Statas Code, which applies to

offenses begun in one district and complated in another.
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