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LAM 10: MDH32 
eXECUTIVE OFFICE ,OF THE PRESIDENT 

OFFice OF MANAGEMENT AND BUDGET 
, Washington, D.C. 20503·~OOl URGENT, ,Wednesday, March 12,,1997, 

LEGISLATIVE REFERRAL MEMORANDUM 

TO:, " n Officer· See Oistribotion belo~ 
:tLf.Lt_f.-<~l ~ , 

Li f 

Jan t RFROM: orsgren ~for) Assist3,n( Director for Legislative Reference 

OMBCONTACT: , Melinda D. Haskins : ' , 


,PHONF.: (7.021395-3923 FAX; 12021395:6148 

l '. . 

SUBJECT: JUSTICE Proposed Draft Bill ,on Child Support Recovery Amendments' Act of 
1997 !ill "" , 

DEADLINE: '10":'am Thursday, March 13~C'''99i 
t;i.:;~:;::~;;0~~*;.::§.;,.;~, . : ,;;"';;;c;;;::;;.,;::l!UJiwz.%c.t.)ltmmlM;i::t;:xill::',: ,:::3:,::;, ;;; .. ;: ..~: 
In accordont:e with OMB Circul'ar A-19,' OMB requests the views of your agonev on the above 
subject b~fore advising on'its rolationship to the program of the President. Please advise us if this 

, item will affect direct spending or receipts for purposes of the'''Pay,-As-You·Go··, provisions of Title 
XIII of the Omnibus Budget Reconciliation Act of 1990. 

" 

COMMENTS: Tho attached Departrneht ,,0 f Justice (DOJ), draft bill Would amend tt1e 
Child SuppOrt Recovery Act pursuant 'to the President's July 21, 1996, directive to 
DOJ to establish a' felony 'offense for a person who willfully fails to pay child " 
slipport for a chi'ld in another, State. This draft bill is similar to a DOJ draft bill 
that was transmitted 

, 
to the Congress on September , 27,1996.

' 

OOJ ,has requested that OMB dear this draft biH by tomorrow (Thursday, March 

13th.) It plans to transmi:t its draft bill t~ the Congress'tomorro\i\l., ' 


OISTRIBUTJQNJI$T 

AGENCIES: ' , 
29~DEfENSE - SarnuelT. Brick:Jr. .; 17Q3) 697~1305 
'52+H,tS - Sondra S. Wallace· (202) 690-7760 
59-INTERIOR - 'Jane Lyder - (202) 208-4371 
92-0fficEl of Personnel Management - James N. Woodruff· (202),606-1424 
114~STATE -Julia C. Norton· 'i202) 647-4463 ' " ' 
1 7.9-VETERANS AFFAIRS - Robert Coy - (202) 273-6666 

EOP: 
I<enneth S. Apfel 
Cynthia M. Smith 
B;:lrrY White 

, , 
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Keith J. Fontenot 

Hobert G. Domu$ 

Bruce N. Rood 

Glena Kagan 

Cynthia A. Rica 

Diana Fortuna 

Emily Bromberg 

Paulina M. Abernathy 

David J. Haun 

E.. Irene James 

Haymond P. I<ogut 

David M. Zavada 

Laura OlivenSilberfarb 

James C. Murr 

Janet H. Forsgren 

Robert J. Pellicci 
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LRM 10: MDH32 SUBJECT: JUSTICE Proposed Draft Bill on Child Support Recovery 
Amendments Act of. 1997 

RESPONSE TO 

LEGISLATIVE REFERRAL 


MEMORANDUM 


If your response to this request for views Is short (o.g., concur/no comment), we prefer that you respond hy 
e-mail or by faxing us this response sheet. If the response is short and you prefer to call, please call thl! 
brauch-wide line shown below (NOT the analyst's IInol to 108vo'a message with a legislative assistant. 

YOli IllDy also respond by: 
(1) calling the analyst/attorney's dIrect IIno (you will be. connected to 'voice mail If the analyse does not 

answer); or 
(21 sondlng us a memo or letter 

Plaaso includo the LRM number·shown above, and the subject shown below. 

ro: 	 Mellnd" 0_ HlIsklns Phnnn: 395·3923 Fax: 395-6148 
Office of MtlJltlg8meflt ond Budl)et 
Branch-Wide Line Ito reach legislative asslstanl/:.395·nS2 

FROM: 	 (Dotel 

(Name) 

. ' 
_,.--_____________._._ (Agency) 

........ _ (Telephoner 


The rollowlng Is tho roponsa of our agency to your requeS( for vlows on the above-captioned subject: 

rConcur 

__~_ No ObJoctlon 

No Comment 

.. _ See proposed edits on pages 

Other: ____ 

FAX RETURN of _.___ "llUes, nttnchod to this reponu sheet 
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u.s. Department of Justice 

0- of " ...IoIi~ Affaltl b~4~r 

IVn"lt~ /),C lOJJD 

The Honorable Newt G,ingr lch 
Speaker
O.S. House of Representatives

Washington, D.C. :20515 


Dear Mr. $peake~: 

Enclosed 1'1 a) legislative propooal, the "Child SIoiJ:JI:JOrt· 

Recovery Amendments Act of 1997," which strengthens federal 

criminal c:hil~ support entoroemertt by estab11ahing l:'ttlony

violations for aggravated cases ot tailing to pay legal child 

support obligations and ether me.sures. A secLlon-by-sect;1on
analysis 1s also enelosed. We have forwarded an identical 
'prnposal to tha President of theUnlted 9ta~~~ Senat~. 

This; proposal reau.lts ftom the Preiilcltmt's directive to the 
Attorney General of July 21, 19'6. In ~hat directive, the 
Pres ident .aid that, .. {wlh1le S~ate aml local agenc1es nave and 
must have primary responsibility for ch1ld support: enforcement, 
the i'ed.ral Cevcrnment has a .;ru.chtlly import.ant ro~e to play," 
and asked that the Attorney General take several specific steps 
.	to streng'then ehilc3. support en·(urcement efforts. One. of these 
steps was '"to draft le9is1ation to amend the Child Support 
~eoovet'y Act. to'establil;h et felony offense for a person who 
wIllfully fails to pay child support for a child 1n another State 
whore there has been an egregioUS !allure to meet child support

obligations." 


Current law makes it a federal offense willfully to fail to 
pay a child supl:XJrt obligation with respect to a child who lives 
in another State if the obligation has remained unpaid for lont]er
than i:'l yeas: or 1s greater tnan .55,000. A first offense is 
subject to a maximum of Six months of imprisonment, and A second 
or subseql.lttnt offense to a maximum of two years. 

The dratt billaddressel the law enforcement and 
.prosecutorlal concern that ~he current statute does not, 
ad~quately aa~re9S mo~e serious instances of nonpayment of 
support obligations. For such cases IS maximum term of 
imprisonment: of just six months does not meet the sentenclng.
goals of punishment and deterrence. AggrAvated oftenseo, such as 

, those involving parents who move from State to State to evade 
chi Id support payments, require more f:u~vere, penalt ico. 
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The draft bill creates two new categories of f.elony
offense., &ubject to a two-year maximum prison term. These are: 
(1) traveling in interstate or-foreion commerce with the intent 
to evade a support obligation if the obligation has remained 
unpaid for a period longer than one year or is greater than 
S5,0001 and (2) willfully falling to pay a support obligation
regardIng a child residing 1n another State if the obligation has 
rema.i.ned unpaid for 8. period longer than two years or is qreater
than $10,000•. These offenses indicate a level of culpability 
greater than that reflected by the current six-month maximum 
prison term for a first offense. A maximum two-year 'prison term 
is appropriate for ~hese offenses. , . 

The current proposal is similar to one the DepGrtment _ 
submitted to the l04t.h Congress, but the current proposal
includes several additional measures vh1ch clarify and strengthen
federal chIld support enforcement provisions. Fits;, we have 
considered the statute's application to child support orders ~ 
issued by Indian tribal courts. The draft bill now includes 
w1thin its definition section a reference to support obligations. . 
as determined under a court order'oradm.1n1strative process 
pursuant to the law of an Indian tribe. In addition, we have 
included a venue section which clarifies that prosecutions under 
the statute may be brought 1n any district in Which the child 
resided or the obligor resided during a period of nonpayment. 

The Office of Management and Budget has advised that there 
is no objection from the standpoint of the Administration's . 
program to the presentation ot thls proposal and that 1ts 
enactment would be 1n accord with the program of the President. 
Please let us know i,! we may be of addltlonal assistance in 
connection with this or any other matter. 

Sincerely, 

'~)RAFT 

Andrew F01s 
Assistant Attorney General 

Enclosure 
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A BILL DRA.FT 

To establish felony violations for the failure to pay 'legal child 

support obligation. and for other purposes. 

Be it anact,a by the bnate and HoulA Cr RBpreS6ntat;Ly.. of 

the united stat~i America 'in ~gngxlega.sembled, 

SEC. 1. SHOR~ TITLE. 

This Act may be cited as the "Ch.ild Support Recovery 

Am.ndments Act of 1997." 

SEC. 2. ESTABLISHMENT OF P'Et.ON~ VIOLATIONS. 

Section 228 of title 18, United states Code, feamanded to 

read .s tollows: 

u§228. , .. .t.lure to pay' legal child 8upport obliga'tions 

It (a) Offense. --Any person 'Who-,

"(1) willfully fails to pay a support Obligation with 

respect to a ohllclwho rasid.s in ano,ther stat., it such 

obligation hall rlllftained unpa.id tor'a per.iod lonqar than one 

year, or is qreater than $50001 

"(2) travels in interstate or foreign commerce with the 

intent to evade a'support obligation, it such obliC)ation has 

, remained unpaid for a pariod lonqer than one year, or 1s 

~.greater than $5,000, or 

n(3) w111f~11y fails to pay a support obliqation with 

respect to a ohild. who resides in another state, if such 

obligation 'has rema.ined unpa,id for· a period lon9.~ than two 

years, or is qreater than $10,000; 

shall be puniShed as provided in .ubsection (e). 
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"(b) , PZ'Qsumpt1cn;--The eXiatencQ ot a support ob11gil.'tion 

that Wi\S in effect for the tim.e partod charged in the indictment. 

or informa.tion creates. rebutta.ble pr$8umpeion tho:t. t.he obligor 

has the ability to pay the support ob119ation for that time 

period.. 

tlCo) Punishment.--The punlehment for an offen•• under this 

section ;la-

n(l) in th~ case of a.·first offense under 

sub.ection (a)(l), a fine under this title, i~prisonm.nt tor 

not more than 6 months, or both; and 

n(2) in the case of an offense under subsection (a) (2) 

or (.a) C3), or a. s.eeond or sub.equent offense under 

subsection' Ca> (1), a fine under this title, lmprisonment fo!,' 

not more than 2 years, or both. 

"(d) Mandatory Re.titution.~-upon a conviction under this 

section, the court shall 'order restitution under section,3663A in 

an amount equal to the total unpaid support obligation as it 

exists at the ,time of eent.ancinc;. 

"(e) Definitions.~-A. used in this .seet.ion-

"(1) the term 'support Obligation' means any amount 

determined under a court order or an,order of an 

adDiinistrative processpu:r:-suant t.o the law ot a state or of 

an Indian tribe to'be due from a person for the 
, 

support and 

maintenance of a child or of a child and the parent with 

whom the ohild is living; and 

http:i~prisonm.nt
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It (2) the term "state" inoludas any state of the United 

States, the District of Columbia, and any oo:rnmonwealth, 

territory, or pos••saion o:t the united stat.es; and 

"(3) the term IIndiAn'tribe l means an Indian or'Alaska 

Native triba, band, na~1on, ~u.bl0, village, or community 

that the Secretary of Interior acx.nowledqa. tc exist as an 

Indian tri1:)e J)u.rsuant to section 102 ot the Federally 

Reeoqni,zed Indian Tribe List Act ot 1994 (25 U.S.C. 479a). 

tt (f) Venue. - Any o'frena. under this section may bQ inquired 

of and prosoeuted in any district, in which the ch~ld reside4 or 

the obligor resided during a period ot nonpayment, or in any 

other district, othet'wi.e provided by law. il • 

21/8 'd 



SiCTION-BY~SECTION ANALYSIS 

The Child Support Recovery Amendments Act of 1997 amends the 

current criminal statute reqardin9' the fa.t.lure to pay legal ch:i.1CL 

support obligations, 18 U.S.C. 5228, to ereate felollY violations 

for aggravated o1'1'enses. CUrrent law makes it a taderal offonse 

willfully to fail to pay a child support obligation with respect 

to a child who 'lives!n another Stat. if the obligation has 

remaine4 unpaid for longer than a year or ia greater than $5,000. 

A tirst otfense is subject to a maximum of six months of 

imprisonment, and a seeond or subaequent offense to a maximum of 

two years. 

The bill address•• the law enf'orcement and prosecutoria! 

coneern that the current statute does not adequately address more 

serious instance. of nonpayment of support obligations. For such 

offenses a maximum term of imprisonment of just six months d.oes 

not meet· the sentenoing 90alA ot punishment and det.rrence·~ 

Aggravated offenses, such as those involving parents who move 

from State to state to evade child support payments, require more. 

severe penalties. 

Section 2 of the bill creates two new categories of felony 

offen.es, subject to a two-year maximum prison term.. Th••e arel 

(1) traveling in interstate or foreiqn commereo with the intent 

to evade a support obligation if the obligation has remained 

unpaid for a period longer than ,one year or is greater than' 
. . , 

$5,000; and (2) willfully tailing to pay a support obligation 

regarding a child residing in another stat. it the obligation has 

remained unpaid for a period .longsr than two years or im' qT,eater 

21/6 'd 
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than $10,0,00. These ottenses, proposed 18 U.S.C~ S228(a) (2) and 

(3), indioate a leval of culpabili~y greater than that reflected 

by the current six-month aaximumprison eerm tor a"r1~.e offenee. 

The level of culpability demonstrated by offenders who commit the 

ottense. described in these proviaiona is akin to tha~ 

demon.stratecl by repeat ottenders under current law I who are 

subject to a ~aximum two-year priaon term. 

Proposed section 228(b) of t1tle 18, unitad states Coda, 

states that the existence ot a support obligation 1n effect for 

the time period charge4 in the indict~ent or information creates 

a rebuttable presumption that the obligor hila the ability t:o pay 

the support obl:Lc;ation for that period.. Although "ability to 

pay" is not an element of the otfensG, a demonstratlon of the. 

obligor's abilit.y to pay contributes co a showinti"of willful 

failure to pay the known obligation. The presump~ion in lavor of 

ability to pay is neaded bQcause proof that the obliqor is 

earninq or,acquiring income or aseets!. ditticlllt. Child 

support offenders are notorious tor hiding assets and failing to 

document earnings. A preeumpt10n of ability to pay, based on the 

existenca of a suppo~t obligation determined under St.at. law,. is 

usetul in the jury'. determination of whether.the nonpayment was 

willful. An offender who 'lacks the ability to pay a su~port 

obliga.tion "due to legitimate, cha.nged circ~mstanaes occurring 

after the issullnce ot aaupport ordGr has state civil ~.ans 

available to reduce the support obliqation and thereby avoid 

violation of the federal 'criminal statu·te in the first instance. 
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In addition, the presumption of ability to pay set forth in the 

1:1111 is rebuttable; a defendant ca'n put forth evidanC::.8 ot his or 

her inability to pay. 

The reference to mandatory restitution in proposed 

.action 228(d) of title 18, United states 
. 
Code, amends ehe , 

ourrent restitution requirement in seotion 228(0). ~he a~endment 

conforml the restitution citation to the new'mandatory 

restitut.ion provision Of feeleral law, 18 U.S.C. §3663A, •.nacted 

as part of the Antiterrorism and Effective Caath Penalty Act ot 

1996, P.L. 104-132, section 204. This ehange simply clarlfies 

the applio~bility ot that statuta to the offense of failure to 

'pay leqal child support obligation•• 

For all of the' vi.olations set forth in propcsod 

SUbsection (a) of aection'228, thQ 90vernment must show the 

existence of a determination reqarding the support obligation, as 

underourrent law. Under proposed sUbs.etion (e)(l) the 

government must show, fer example, thA'C :the support· obligation is 

an amount determined und.r a court order or a~ order of an 

administrative process pursuant to the ,law of a State to be due 

from a person tor the support and maineanance of a child or ot ,a 

child and the parent with ,Whom the child 1s living. Proposed 

subsection Ce)(l}, however, expands the scop~ of covered SUPPQ~t 

obligations to include amounts determined under a court order or 

an order of an admin'iatrative process pursuant to the law of an 

Indian tribe. Subsection Ca) (3.) defin.s the term. •Indian tribe I 

to mean an Indian or Alaska. Native tribe, band, nation, puehlo,' 
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village, or,col1U1lunlt.y t.hat. lhtf Secretary 01' Interior 4oknowlEluqat> 

to exis't as an %ndian tl.-lbe pu",.u~nt::. to ::sect::.lon 102 ot, the· 

Federally RQoognized Indian Tr1beList Act or 1"4, 3'-O.S.C. 

§479a. ~be expanded definition permits enforoement of the 

s~a~u~etor ait children tor whom oh11dsupport walor4ered by 

either a state or tribal eour~ or thrOUqb a s'ta~e or tribal 

administrative process. 

Propo.ed subsection (e)(2) otsection 22B alllenc1s the 

. dofinition of "State," ourrentlyin subseotion (d)(2), to clarify· 

that prosecutions may be brought under this statute 1n a 

commonwealth, such as Puerto Rico. The currant definition of 

"State" in ••ction 228, which includes possessions and 

territories of 'the United States, aoes not expressly include 

commonwealth•• 

Proposed subseotion (t)clarifies that prosecutions f'or 

violations of this s.eetion maybe. brouqht. either in the district 

where the· child resided or the ob119Qr resided during a period of 

nonpayment.· Inclusion ot this lan9uaqo is necessary in light of 

a re.cant case, Murphy v. UnitedLStates, 934 F.Supp. 736 (W.D. va. 

1996), which held that a prosecution had been improperly brought 

in tbe W••tern District ot Virginia, where the child resided, 

because the obligor was required, by court ordQr, to send his 

chil4 support paymentG to the state of Texas. Proposed 

Bubseotion (f) i. not meant to exclude other venue ~tatut.s, auch 

a. seotion 3237 of title 18, United Stat•• Coda, whioh applies to 

offenses begun in one district and complet.ed in another. 
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